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Murray  v.  Jenkins,  28  S,  C.  R.  565,  followed 

in  Jones  Stacker  Co.  v.  Green,  22  Occ.  N. 
264,  14  Man.  L.  R.  61. 

Mun-ay  Canal.  Re,  6  O.  R.  685.  approved  in 
Kidd  V.  Harris,  22  Occ  N.  25.  3  O.  L.  R. 
60. 

Mutchmor  v.  Mutchmor,  3  O.  W.  R.  309, 
affirmed  in  S.  C,  24  Occ  N.  314,  8  O. 
L.  R.  271.  3  O.  W.  R.  931. 

Mustapha,  In  re  Mustapha  v.  Wedlake.  8 
Times  L.  R.  160,  followed  in  Charlton  v. 
Brooke.  23  Occ.  N.  286,  6  O.  L.  R.  87. 

Mutual  Reserve  Life  Ins.  Co.  v.  Foster.  20 
Times  L.  R.  715.  referred  to  in  Metro- 
politan Life  Ins.  Co.  v.  Montreal  (^aj 
and  Towing  Co.,  25  Occ.  N.  4,  35  S.  C. 
R.  266. 
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Mutual  Resen^e  Life  Ins.  Co.  y.  Foster,  20 
Times  L.  R.  715,  distinguished  in  Angers 
V.  Mutual  Reserve  Fund  Life  Association, 
35  S.  C.  R.  330. 

Myers  v.  Sault  Ste.  Marie  Pulp  Co.,  22  Occ. 
N.  203,  3  O.  L.  R.  600,  affirmed  in  S.  C, 
23  Occ  N.  81.  33  S.  C.  R.  23. 

Mc. 

McArthur  v.  Dominion  Cartridge  Co.,  [1905] 
A.  C.  72,  followed  in  Hainer  v.  Grand 
Trunk  R.  W.  Co.,  25  Occ.  N.  93,  Grand 
Trunk  R.  W.  Co.  v.  Hainer,  36  S.  C.  R. 
180.  H.  34^  distinguished  in  In  re  Lisgar 
Dominion  Election,  21  Occ.  N.  487,  13 
Man.    L.   R.  478. 

McCleave,  Ex  p.,  35  N.  B.  Reps.  100,  dis- 
tinguished in  Gaul  v.  Township  of  Ell  ice, 
22  Occ.   N.   157,  3  O.   L.  R.  438. 

McCIure  v.  Township  of  Brooke,  22  Occ.  N. 
255.  4  O.  L.  R.  D7,  reversed  in  S.  C,  23 
Occ.  N,  40.  5  O.  L.  R.  59. 

McCosh  V.  Barton,  21  Occ.  N.  186,  1  O.  L. 
R.  229,  reversed  in  S.  C,  21  Occ.  N. 
371.  2  O.  L.  R. 

McCrae  and  Village  of  Brussels,  In  re,  24 
Occ.  N.  129,  7  O.  L..R.  146,  3  O.  W.  R. 
233,  reversed  in  S.  C,  24  Occ.  N.  346, 
8  O.  L.  R.  156.  3  O.  W.  R.  868. 

McCnlloch  V.  Township  of  Caledonia,  25  A. 
R.  417,  followed  in  Challoner  v.  Town- 
ship of  Lobo  21  Occ.  N.  29.  32  O.  R,  247. 

McDermid  v.  McDermid,  15  A,  287,  fol- 
lowed in  Kreutziger  v.  Brox,  21  Occ.  N. 
139,  32   a   R.  418. 

McDermott  v.  Hickling,  22  Occ.  N.  59,  re- 
versed in  S.  C,  23  Occ.  N.  40,  1  O.  W. 
R.  768. 

McDermott  v.  McDermott,  3  Ch.  Ch.  38,  ap- 
proved in  Challoner  v.  Township  of  Lobo, 
21  Occ.  N.  201.  1  O.  L.  R.  202. 

McDonald  v.  McDonald,  35  N.  S.  Reps.  205, 
affirmed  in  S.  C.  23  OcC.  N.  135,  33  S. 
C.  R.  145. 

McDougall  V.  Campbell,  41  U.  C.  R.  332, 
followed  in  Armour  v.  Dinner,  4  Terr.  L. 
R.  30. 

McDougall  V.  McMillan,  25  C.  P.  75,  92, 
followed  in  Sawers  v.  City  of  Toronto,  22 
Occ.  N.  25,  380,  2  O.  L.  R.  717,  4  O.  L. 
R.  624. 

McDougall  V.  Windsor  Water  Commissioners, 
21  Occ.  N.  14,  27  A.  R.  566,  affirmed  in 
S.  C,  21  Occ.  N.  366,  31  S.  C.  R.  326. 

McDowell  V.  Ulster  Bank,  60  Aib.  L.  J.  346, 
distinguished  in  Haynen  v.  Mundle,  22 
Occ.   N.  152. 

McEwen  v.  North-West  Coal  and  Naviga- 
tion Co.,  1  Terr.  L.  R.  203,  followed  in 
Davis  V.  Patrick,  2  Terr.  L.  R.  9. 

McFadden  v.  Brandon,  6  O.  L.  R.  247,  affirm- 
ed in  S.  C  24  Occ.  N.  393.  8  O.  L.  R. 
610,  4  O.  W.  R.  349. 

McGibbon  v.  Abbott,  10  App.  Cas.  653,  follow- 
ed in  Brosseau  v.  Dor6,  25  Occ,  N.  2,  35 
S.  C.  R.  205. 

McHugh  v.  Grand  Trunk  R.  W.  Co.,  20  Occ. 
N.  437,  32  O.  R.  234,  reversed  in  S.  C. 
21   Occ.  N.  581.  2  O.  L.  R.  600. 

Mcintosh  V.  Firstbrook  Box  Co.,  8  O.  L. 
R.  419,  affirmed  in  S.  C,  10  O.  L.  R. 
526,  6  O.  W.  R.  237. 

Mclntyre,  In  re,  21  Occ.  N.  350,  varied  in 
S.  C,  22  Occ.  N.  90,  3  O.  L.  R.  212. 

Mdntyre,  Re.  Mclntyre  v.  London  and  West- 
em  Trusts  Co.,  7  O.  L.  R.  548,  affirmed 
m  S.  C,  9  O.  L.  R.  408,  5  O.  W.  R.  137. 


Mclntyre   v.    Belcher,    14   C.   B.    N.    S.   654, 
followed  in  Dunsford  v.  Webster,  23  Occ. 
N.  290,  14  Man.  L.  R.  529. 
McKain   and   Canadian   Birkbeck   Investment 
and  Savings  Co.,  3  O.  W.  R.  156,  affirmed 
in  S.  C,  24  Occ.  N.  128,  7  O.  L.  R.  241, 
3  O.  W.  R.  335. 
McKay  v.  Grand  Trunk  R.  W.  Co.,  23  Occ. 
N.  136,  5  O.  L.  R.  313,  reversed  in  S.  C, 
24  Occ.  N.  49;  Grand  Trunk  R.  W.  Co. 
V.  McKay,  34  S.  O.  R.  81. 
McKay  v.  Township  of  Hinchinbrooke,  24  S. 
C.  R.  55,  referred  to  in  County  of  Tous- 
signant  v.  County  of  Nicolet,  22  Occ.  N. 
355,    32    S.    C.    R.   353. 
McKelvey  v.  Le  Roi  Mining  Co.,  9  B.  C.  R. 
62,  reversed  in  S.  C,  23  Occ,  N.  61,  32 
S.    C.    R.    664. 
McKenzie  v.  Champion,   4  Man.   L.  R.   158, 
followed  in  Brydges  v.  Clement,  24  Occ 
N.  96,  14  Man.  L.   R.  588. 
McLauchlin  v.  Grand  Trunk  R.  W.  Co.,  12 
O.  R.  418,  distinguished  in  Deys  v.  King- 
ston  and   Pembroke   R.   W.   Co.,  24  Occ. 
N.  393,  8  O.  L.  R.  588,  4  O.  W.  R.  182. 
McLeod  V.  NoblCj,  28  O.  R.  528,  distinguished 
in  Dunn  v.  Toronto  Board  of  Education, 
24  Occ  N.  223,  7  O.  L.  R.  451,  3  O.  W. 
R.  393. 
MeLeod  v.  Power.  [1898]  2  Ch,  205.  followed 
in  McDonald  v.  Gillis,  33  N.  S.  Reps.  244. 
McMillhn  v.  Grand  Trunk  R.  W.  Co.,  16  S. 
C.  R.  543,  followed  in  Ferris  v.  Canadian 
Northern  R.  W.  Co.,  15  Man.  L.  R.  134, 
1    W.    L.    R.    177. 
McMillan  v.  McMillan,  21  Gr.  594,  followed 
in  In  re   Thomas.  21  Occ  N.  594,  2  O.  L. 
R.  660. 
McNeil  V.  McPhee,  31  N.  S.  Reps.  140,  fol- 
lowed  in   Conrad    v.    Corkum,    35   N.    S. 
Reps.  288. 
McNevin  v.  Canadian  Railway  Accident  Ins. 
Co.,  21  Occ.  N.  76,  32  O.  R.  284,  affirmed 
in  S.  C,  21  Occ.  N.  553,  2  O.  L.  R.  521, 
affirmed  in  S.  C,  22  Occ.  N.  233,  32  S. 
C.  R.  194. 
McNish  V.  Munro    25  C.  P.  290,  considered 
in   Eraser   v.   Mutchmor,   25   Occ.   N.   17, 
8  O.  L.  R.  613,  4  O.  W.  R.  290. 
McNutt  Estate    In  re,  24  N.   S.   Reps.  264, 
distinguished    in    In   re^  Wheelock    Estate, 
33  N.   S.  Reps.  357. 
McSorley  v.  Mayor.  &c..  of  St.  John,  6  S.  C. 
R.  531,  distinguished  in  Gaul  v.  Township 
of  Ellice,  22  Occ.  N.  157.  3  O.  L.  R.  438. 
McVity  V.  Trenouth,  9  O.  L.  R.  105,  affirmed 
in  S.  C,  25  Occ  N.  114,  36  S.  C.  R.  455. 
McWhirter  v.  Corbett,  4  C.  P.  203,  followed 
in   MacDonnell   v.   Robertson,   1   Terr.  L. 
R.  438. 
McWillie  v.   North   Shore  R.  W.  Co.,  17   S. 
C.  R.  571,  considered  in  Findlay  v.  Cana- 
dian Pacific  R.  W.  Co.,  21  Occ.  N.  461,  5 
Terr.    L.    R.    143. 


N. 


Nasmith  v.  Manning,  5  A.  R.  126.  5  S.  C,  R. 
417,  distinguished  in  Nelson  Coke  and  Gas 
Co.  V.  Pellatt,  22  Occ  N.  382,  4  O.  L. 
R.  481. 

Neely  v.  Parry  Sound  River  Improvement  Co., 
3  O.  W.  R.  601,  affirmed  in  S.  C.  24  Occ 
N.  .^0.  8  O.  L.  R.  128.  3  O.  W.  R.  778. 

Neely  v.  Peter,  4  O.  L.  R.  21)3,  varied  in  S. 
C,  23  Occ  N.  106,  5  O.  L.  R.  381. 
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Neil  V.  Almond,  29  O.  R.  63,  approved  in  In 
re  Woodall^  24  Ooc.  N.  350.  8  O.  L.  R. 
288,  4  O.  W.  R.  131. 

Nelson  Coke  and  Gas  Co.  v.  Pellatt,  21  Occ. 
N.  500,  2  O.  L.  R.  390,  reversed  in  S.  C, 
22  Occ.  N.  382,  4  O.  L.  R.  481. 

New  London  Credit  Syndicate  v.  Xeale, 
[1898]  2  Q.  B.  487.  followed  in  Smith  v. 
Squires,  21  Occ.  N.  216,  13  Man.  L.  R. 
360. 

New  Prance  and  Garrard's  Trustee  v.  Hunt- 
ing, [1897]  2  Q.  B.  19,  followed  in  Cod- 
ville  v.  Fraser,  22  Occ.  N.  123.  14  Man.  L. 
R.  12. 

New  Vancouver  Coal  Mining  and  Land  Co.,  2 

B.  C.  8,  reversed  in  S.  C,  9  B.  C.  R.  571. 
New  Westminster  Provincial  Election,  In  re, 

22  Occ.  N.  43,  8  B.  C  R.  273,  affirmed  in 
S.  C,  9  B.  C.  R.  192. 

Newell  V.  Bradford,  37  L.  J.  C.  P.  1,  con- 
sidered in  Bank  of  Montreal  v*  Burns,  22 
Occ.  N.  342. 

Nichol  V.  Pooley,  22  Occ.  N.  127,  9  B.  C.  R. 
21,  affirmed  in  S.  C.  9  B.  C.  R.  363. 

Nicholson  v.  Baird,  N.  B.  Eq.  Cas.  195,  con- 
sidered in  Ford  v  Stewart,  35  N.  B.  Repb. 
568. 

Nightingale  v.  Union  Colliery  Co.  of  British 
Columbia,  9  B.  C.  R.  453,  affirmed  in  S. 

C,  35  S.  C.  R,  65. 

Noble  v  Blanchard,  7  B.  C.  R.  62,  not  followed 

in  Murphy  v.  Star  Exploring  and  Mining 

Co.,  22  Occ.  N.  104,  8  B.  C.  R.  421. 
Noel  V.  Chevrefils,  30  S.  C.  R.  327,  followed 

in  Donohue  v.  Donohue,  23  Occ.  N.  147, 

33  S.  C.  R.  134. 
North  American   Life  Assce.  Co.  v.  Brophy. 

21  Occ.  N.  557,  2  O,  L.  R.  559    in  part 

affirmed  and  in  part  reversed  in  S.  C,   22 

Occ.  N.  250,  32  S.  C.  R.  261. 
North    Cypress,    Rural    Municipality    of,    v. 

Canadian  Pacific  R.  W.  Co.,  14  Man.  L. 

R.  :J82,  23  OCX?.  N.  159,  varied  in  S.  C, 

25  Occ.  N.  102,  35  S.  C.  R,  550, 
North  Ijoudon  U.  W.  Co.  v.  Great  Northern 

R.  W.  Co..  11   Q.  B.  D.  30,  distinguished 

in  Farley  v.  Sanson,  24  Occ.  N.  303,  7  O. 

L.  R.  639.  3  O.  W.  R.  460. 
North  of  Scotland  Mortgage  Co.,  In  re,  31  O. 

P.  552,  followed  in  In  re  Edinburgh  Life 

Ins.  Co.,  21  Occ.  N.  38. 
North  Perth,  Re,  Hessin  v.  Lloyd,  21  O.  R. 

538,  distinguished  in  In  re  West  Algoma 

Voters'  Lists,  24  Occ.  N.  397,  8  O.  L.  R. 

533.  4  O.  W.  R.  229. 
North    Renfrew    Provincial    Election,    In    re, 

24  Occ.  N.  125,  7  O.  L.  R.  204,  3  O.  W.  R. 

300,  affirmed  in  S.  C,  24  Occ.  N.  364,  8 

O.  L.  R.  359.  3  O.  W.  R.  894. 
North   Shore  R.  W.  Co.  v.  McWillie,   17   S. 

C.  R.  511,  followed  in  Findlay  v.  Canadian 

Pacific  R.  W.  Co..  21  Occ.  N.  461. 
Northwest  Transportation  Co    v.   Beatty,   12 

App.  Cas.  596,  distinguished  in  Dimock  v. 

Central    liawdon    Mining    Co.,    36    N.    S. 

Reps.  337. 
Nottawflsaga,  In  re  Township  of,  and  County 

of  Simcoe,  22  Occ.  N.  48,  3  O.  L.  R.  109, 

reversed  in  S.  C,  22  Occ.  N.  172.  4  O.  L. 

R.  1. 
Noxon   V.   Hill,   2   Allen   215,   referred   to   in 

.McTver  v.  MacGillivray,  24  Occ.   N.  142, 

237. 

O. 

O'Brien  v.  Mackintosh,  10  B.  C.  R.  84, 
affirmed  in  S.  C,  24  Occ.  N.  115,  34  S. 
C,  R.  169. 


O'Connor  v.  City  of  Hamilton,  8  O.  L.  R. 
391,  reversed  in  S.  C,  10  O.  L,  R.  529,  6 
O.  W.  R.  227. 

O'Dell  V.  Gregory,  24  S.  C  R.  661,  followed 
in  Talbot  v.  Guilmartin,  20  Occ.  N.  322, 
30  S.  C.  R.  482.  And  in  Town  of  CoaU- 
cook  V.  People's  Telephone  Co.,  21  Occ.  N. 
851.  Followed  in  Lapointe  v.  Montreal 
Police  Benevolent  and  Pension  Society,  35 
S.  C.  R.  5. 

O'Donnell  v.  Guinane,  28  O.  R.  389,  distin- 
guished in  Voight  Brewing  Co.  v.  Orth, 
23  Occ.  N.  168.  5  O.  L.  R.  443. 

O'Malley  v.  Ryan,  Q.  R.  21  S.  C.  566.  re- 
versed in  S.  C.  Q.  R.  23  S.  C.  94. 

O'Shea  v.  O'Shea,  15  P.  D.  59,  referred  to  In 
Grant  v.  Grant.  24  Occ.  N.  139. 

O'Shea  v.  Wood.   [1891]   P.  286,  followed  in 

•  Clergue  v.  M«Kay,  22  Occ.  N.  148,  162,  3 
O.  L.  R.  478. 

Oakley,  Lord,  v.  Kensington  Canal  Co.,  5  B. 
&  Ad.  138b  referred  to  in  Montreal  Street 
R.  W.  Co.  V.  Boudreau,  25  Occ.  N.  124, 
36  S.  C.  R.  329. 

Ocean  Accident  and  Guarantee  Corporation  v. 
Fowlie,  22  Occ.  N.  280,  4  O.  L.  R.  146, 
affirmed  in  S.  C,  33  S.  C.  R.  253. 

Odell  V.  City  of  Ottawa,  12  P.  R.  446,  fol- 
lowed in  Morrison  v.  Grand  Trunk  R.  W. 
Co.,  22  Occ.  N.  149.  162,  4  O.  L.  R.  43. 

Ogston  V.  Aberdeen  District  Tramways  Co., 
[1897]  A.  C.  Ill,  distinguished  in  City  of 
Montreal  v.  Montreal  Street  R.  W.  Co., 
[1903]  A.  C.  482. 

Oldfield  V.  Barbour.  12  P.  R.  554,  followed  in 
Fairclough  v.  Smith,  21  Occ.  N.  447.  13 
Man.  L.  R.  509. 

Olivant  v.  Wright,  1  Ch.  D.  346,  followed  in 
Vanluven  v.  Allison,  21  Occ.  N.  46S,  2  O. 
L.  R.  198.  And  referred  to  in  Trail  v. 
The  King,  21  Occ.  N.  281,  7  Ex.  C.  R.  98. 

Oliver  v.  Hunting,  44  Ch.  D.  205.  referred  to 
in  Calder  v.  Hallett,  5  Terr.  L.  R.  1. 

Omnium  Securities  Co.  v.  Canada  Fire  and 
Marine  Ins.  Co.  1  O.  R.  494,  observed 
upon  in  Agricultural  S.  and  L.  Co.  v. 
Liveri)ool  and  London  and  Globe  Ins.  Co., 
21  Occ.  N.  582.  3  O.  L.  R.  127. 

Ontario  Bank  v.  Gosselin,  Q.  R.  26  S.  C. 
430,  varied  in  S.  C,  Q.  R.  14  K.  B.  1. 

Ontario  Express  and  'transportation  Co.,  In 
re,  25  O.  R.  587,  commented  on  in  Birnie 
V.  Toronto  Milk  Co.,  23  Occ.  N.  11.  5  O. 
L.  R.  1. 

Ontario  Lands  and  Oil  Co.  v.  Canada  South- 
em  R.  W.  Co.,  21  Occ.  N.  188,  1  O.  L.  R. 
215,  followed  in  Carew  v.  Grand  Trunk 
R.  W.  Co.,  23  Occ.  N.  226,  5  O.  L.  R. 
653. 

Ontario  Mining  Co.  v.  Seybold,  20  Occ.  N. 
110,  31  O.  R.  386,  21  Occ.  N.  23,  32  O.  R. 
301,  affirmed  in  S.  C,  32  S,  C.  R.  1. 
Affirmed  in  S.  C.  [1903]  A.  C.  7.3. 

Osbom  V.  Gillett,  L.  R.  8  Ex.  88,  distin- 
guished in  McDonald  v.  The  King.  21  Occ. 
N.  581,  7  Ex.  C.  R.  216. 

Osborne  v.  Morgan,  13  App.  Cas.  227,  fol- 
lowed in  St.  Laurent  v.  Mercier,  23  Occ 
N.  211.  33  S.  C.  R.  314. 

Osier  V.  Muter.  19  A,  R.  94,  followed  in 
Roberts  v.  Hartley,  22  Occ.  N.  185. 

Ottawa  Gas  Co.  v.  City  of  Ottawa,  22  Occ. 
N.  408,  4  O.  L.  R.  656.  approved  in  S. 
C,  23  Occ.  N.  87,  5  O.  L.  R.  246. 

Ottawa  Electric  Co.  v.  Hull  Electric  Co..  Q. 
R.  14  S.  C.  124,  reversed  in  S.  C,  Q.  R. 
16  S.  C.  1,  but  restored  in  S.  C.  Q.  R. 
10  Q.  B.  34. 
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Ottawa  Electric  Co.  v.  St.  Jacques,  21  Occ. 
N.  105,  1  O.  L.  R.  73.  reversed  in  S.  0., 
22  Occ.  N.  77.  31  S.  C.  R.  636. 

Owen  V.  Van  Uster,  10  C.  B.  318,  followed  in 
McDoagall  v.  McLean,  1  T^rr.  L,  R.  450. 


P. 


Pabst  Brewing  Co.  t.  Ekers,  Q.  R.  20  S.  C. 

20,  reversed  in  S.  C,  Q.  R.  22  S.  C.  545. 
Page  V.  Wisden,  20  L.  T.  N.  S.  435,  followed 

in  Liddell  v.  Copp-Clark  Co.,  21  Occ.  N. 

126,  19  P.  R.  332. 
Paint  V.  The  Queen,  2  Ex.  C.  R.  149,  18  S. 

C.  R.  718,  followed  in  Letourneux  v.  The 

Queen,  21  Occ.  N.  277.  7  Ex.  C.  R.  1 ;  and 

in  Regina  v.  Harwooa,  20  Occ.  N.  424,  6 

Ex.  C.  R.  420. 
Paisley  v.  WUis,  19  O.  R.  303,  18  A.  R.  210, 

followed  in  Hamilton  v.  McNeill,  2  Terr. 

L.  R.  31. 
Palmer  v.  Jones,  21  Occ.  N.  290.  1  O.  L.  R. 

382,   affirmed   in   S.   C.  21   Occ.   N.   556, 

2  O.  L.  R.  632. 
Palmer    &    Co.    and    Hosken   &    Co.,    In    re, 

11898J  1  Q.  B.  131,  followed  in  Re  Powell 

and  liake  Superior  Power  Co.,  9  O.  L.  R. 

236,  5  O.  W.  R.  49. 
Panama,  &c.,  Co.  v.  India  Rubber,  &c.,  Co., 

L.  R.  10  Ch  515,  followed  in  Murray  v. 

Smith,  22  Occ.  N.  241,  14  Man.  L.  R.  125. 
Parry,  In  re,  42  Ch.  D.  570,  followed  in  In 

re  Mclntyre,  22  Occ.  N.  90,  3  O.  L.  R. 

212. 

Parsons  v.  Lloyd,  2  W.  Bl.  845,  distinguished 
in  Rex  v.  i  inlay,  21  Occ.  N.  419,  13  Man. 
L.  R.  3oo. 

Partlo  v.  Todd.  14  A.  R.  444,  followed  in 
Gillett  V.  Lumsden,  22  Occ.  N,  297,  4  O. 
L,  R.  300.  And  referred  to  in  Provident 
Chemical  Works  v.  Canada  Chemical  Co., 
22  Occ.  X.  381,  4  O.  L  R.  545.  Applied  in 
Rex  V.  Cruttenden,  10  O.  L.  R.  80,  6  O. 
W.  R.  249.  Referred  to  in  Spilling  v. 
O'Kelly,  24  Occ.  N.  119.  8  Ex.  C.  R.  426. 

Patterson  v.  Fanning,  21  Occ.  N.  205,  1  O.  L. 
R.  412,  affirmed  in  S.  C,  21  Occ.  N.  549, 
2  O.  L.  R.  462.  Distinguished  in  Flett  v. 
Coulter,  23  Occ.  N.  Ill,  5  O.  L.  R.  375. 

Pattinson  v.  Luckley,  L.  R.  10  Ex.  330,  fol- 
lowed in  Black  v.  Wiebe,  14  Man.  L.  R. 
260,  1  W.  L.  R.  75. 

Paul  V.  Joel,  3  H.  &  N.  455,  followed  in 
Counsell  v.  Livingston,  22  Occ.  N.  360,  4 
O.  L.  R,  -340. 

Paulson  V.  Beaman.  9  B.  C.  R.  184,  reversed 
in  S.  C,  23  Occ.  N.  60,  32  S.  C.  R,  655. 

Pawnee.  The,  v.  Roberts,  22  Occ.  N.  129,  7 
Ex.«C.  R.  390,  varied  in  S.  C,  23  Occ.  N. 
33,  32  S.  C.  R.  509. 

Payzant.  In  re,  23  Occ.  N.  216,  affirmed  in  S. 
C.  24  Occ.  N.  140;  Paulin  v.  Town  of 
Windsor,  36  N.  S.  Reps.  441. 

Peacock  v.  Harper.  7  Ch.  D,  648,  followed  in 
Miller  v.  Campbell,  23  Occ.  N.  233,  14 
Man.  L.  R.  437. 

Pearce  v.  Gardner.  [1897]  1  Q.  B.  688,  con- 
sidered in  Bank  of  Montreal  v.  Burns,  22 
Occ.  N.  342. 

Pearson  v.  Carpenter,  35  S.  C.  R.  380,  re- 
ferred to  in  Rex  v.  Harkness,  10  O.  L.  R. 
555,  6  O.  W.  R.  219, 

Peek  V.  Derry,  37  Ch.  D.^  541,  followed  in 
Syndicat  Lyonnais  du  Klondyke  v.  Barrett, 
25  Occ  N.  127,  36  S.  C.  R.  279. 


Pender  v.  Taddei,  [1898J  1  Q.  B.  798,  followed 
in  Hume  v.  Hume,  22  Occ.  N.  147. 

Penny  v.  Wimbledon  Urban  District  Council, 
[1898]  2  Q.  B.  212,  [1899]  2  Q.  B.  72, 
followed  in  Kirk  v.  City  of  Toronto,  25 
Occ.  N.  29,  8  O.  L.  R.  730,  4  O.  W.  R. 
496. 

People's  Bank  v.  Estey,  36  N.  B.  Reps.  169, 
affirmed  in  S.  C,  24  Occ  N.  170.  34  S.  C. 
R.  429. 

People's  Loan  and  Deposit  Co.  v.  Grant,  18 
S.  C.  R.  262.  distinguished  in  Middleton  v. 
Scott,  22  Occ.  N.  369,  4  O.  L.  R.  459. 

Percy,  In  re,  24  Ch.  D.  616,  distinguished  in 
Osterhout  v.  Osterhout,  24  Occ.  N.  219, 
390,  7  O.  L.  R.  402,  8  O.  L.  R.  685,  3  W. 
R.  249,  4  O.  W.  R.  376. 

Perera  v.  Perera,  [1891]  A.  C.  354,  followed 
in  Kaulbach  v.  Archbold,  22  Occ.  N.  9,  31 
S.  C.  R.  387.      » 

Perrins,  Limited,  v.  Algoma  Tube  Works, 
Limited,  4  O.  W.  R.  233,  reversed  in  S. 
C,  24  Occ.  N.  373.  8  O.  L.  R.  634.  4  O. 
W.  R.  289. 

Peterborough,  Town  of,  v.  Grand  Trunk  R. 
W.  Co..  32  O.  R.  154,  affirmed  in  S.  C, 
21  Occ  N.  110.  1  O.  L.  R.  144. 

Pteterkin  v.  McFarlane,  6  A.  R.  254,  distin- 
guished in  Challoner  v.  Tow^nship  of  Lobo, 
21  Occ.  N.  201,  1  O.  L.  R.  292. 

Peto  V.  Welland  R.  W.  Co.,  9  Gr.  455,  dis- 
tinguished in  Toronto  General  Trusts  Cor- 
poration V.  Central  Ontario  R.  W.  Co.,  6 
O.  L.  R.  1. 

Petrie  v.  Machan,  28  O.  R.  504,  distinguished 
in  Lambert  v.  Clark,  24  Occ  N.  129,  7  O. 
L.  R.  130.  3  O.  W.  R.  363,  followed  in 
McCormick  Harvesting  Machine  Co.  v. 
Warnica,  22  Occ  N.  158,  3  O.  L.  R.  427. 

Pharmaceutical  Assn.  of  Quebec  v.  Livernois, 
Q.  R.  2  Q.  B.  243.  reversed  in  S.  C,  21 
Occ  N.  8,  31  S.  C.  R.  43. 

Phillips  v.  Malone,  22  Occ  N.  32,  3  O.  L. 
R.  47,  affirmed  in  S.  C,  22  Occ.  N.  159,  3 
O.  L.  R.  492. 

Phipps  V.  Ackers,  8  CI.  &  Fin.  583,  referred  to 
In  re  Young.  22  Occ  N.  31. 

Phelps  V.  McLachlin,  3  O.  W.  R.  08.  reversed 
in  S.  C,  25  Occ  N.  .53,  35  S.  C.  R.  482. 

Phen6  v.  Popplewell,  12  C.  B.  N.  S.  334, 
applied  in  Gold  v.  Ross,  23  Occ  N.  253,  10 
B.  C.  R.  80. 

Phoenix  Ins.  Co.  v.  City  of  Kingston.  7  O.  R. 
343,  followed  in  In  re  Edinburgh  Life  Ins. 
Co.,  21  Occ  N.  38. 

Pichg  V.  County  of  Portneuf,  Q.  R.  17  S.  C. 
131,  corrected  in  S.  C,  Q.  R.  17  S.  C.  589. 

Pike  V.  Street.  Moo.  &  M.  226,  dissented  from 
in  Smith  v.  Squires,  21  Occ  N.  216,  13 
Man.  L.  R.  3(50. 

Pinsonneault  v.  Hubert,  13  S.  C  R.  450,  re- 
ferred to  in  Delisle  v.  Arcand,  25  Occ.  N. 
95,  36  S.  C.  R.  23. 

Pither  v.  Manley,  9  B.  C.  R.  257,  affirmed  in 
S.  C,  23  Occ.  X.  64,  32  S.  C.  R.  651. 

Portman  v.  Patterson,  21  U.  C.  R.  237,  fol- 
lowed in  Municipality  of  I^uise  v.  Cana- 
dian Pacific  R.  W.  Co.,  22  Occ.  N.  124,  14 
Man.  L.  R.  124. 

Potter  V.  Duffield,  L.  R.  18  Eq.  4,  followed  in 
Maher  v.  Penkalski,  24  Occ    N.  407. 

Potter's  Trust,  In  re,  L.  R.  8  Fxi.  52,  not 
followed  in  In  re  Fleming,  24  Occ  N.  323. 
7  O.  L.  R.  651.  3  O.  W.  R.  622. 

Poulin  V.  Prevost,  summarized  in  Bortrand  v. 
Hinerth.  25  L.  C.  J.  168,  followed  in  Gil- 
man  V.  Cockshutt,  Q.  R.  18  S.  C.  .152. 
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Pounder  v,  North  Eastern  R.  W.  Co.,  [1892] 

1  Q.  B.  385,  dissented  from  in  Canadian 

Pacific  R.  W.  Co.  v.  Blain,  24  Occ.  N.  49, 

34  S.  0.  R.  75. 
Powell  V.  Watters,  28  S.  C.  R.  133,  referred 

to  in  Meloche  v.  Deguire,  24  Occ.  N.  75, 

34  S.  C.  R.  24. 
Pirescott,  Town  of,   v.   Connell,  22   S.   C.  R. 

147,  followed  in  Thorn  v.  James,  23  Occ. 

N.  124,  14  Man.  L.  R.  373. 
Preston  Banking  Co.  v.  Allsup,  [18951  1  Ch. 

141,   referred   to   in    Grant   v.   Grant,   24 

Occ.  N.  139. 
Price  V.  Guinane,  16  O.  R.  264,  followed  in 

In   re   Canadian   Pacific  R.   W.   Co.   and 

Lechtzier,  23  Occ.  N.  330.  14  Man.  h.  R. 

566. 
Price  V.  Mercier,   18   S.  C.  R.  303.   referred 

to  in  Meloche  v.  Degu\re,  24  Occ.  N.  75,  34 

S.  C.  R.  24. 
Prickett  v.   Badger,   1  C.  B.  N.   S.  545,  ap- 
proved/in Spilling  V.  Clement,  24  Occ.  N. 

1)6,  14  Man.*  L.  R.  588. 
Proctor  V.  Parker,  18  Occ.  N.  128,  11  Man. 

L.  R.  485,   followed   in   Ritz  v.    Schmidt, 

21  Occ.  N.  396,  13  Man.  L.  R.  419. 
Provident  Chemical  Works  v.  Chemical  Manu- 
facturing Co.,  4  O.  L.  R.  546,  applied  in 
Rex  V.  Cruttenden,  10  O.  L.  R.  80^  6  O. 
W.  R.  249,  approved  in  Spilling  v. 
O'Kelly,  24  Occ,  K  119,  8  Ex.  C.  R.  426. 
Followed  in  Gillett  v.  Lumsden,  24  Occ. 
N.  345,  8  O.  L.  R.  168,  3  O.  W.  R.  851. 

Provident  Savings  Life  Assurance  Society  v. 
Mowat,  32  S.  C.  R.  147,  referred  to  in 
Angers  v.  Mutual  Reserve  Fund  Life  Asso- 
ciation, 35  S.  C.  R.  330. 

Prowse  and  Nicholson,  In  re,  M.  L.  R.  5  Q. 
B.  151,  followed  in  Clonbrock  Steam  Boiler 
Co.  V.  Browne,  Q.  R.  18  S.  C.  375. 

Publishers'  Syndicate,  In  re,  1  O.  W.  R.  725, 
reversed  in  S.  C,  24  Occ.  N.  122,  7  O.  L. 
R.  2Z3,  3  O.  W.  R.  114. 

Pullen  V.  Snelus,  40  L.  T.  N.  S.  363,  followed 
in  Dodge  v.  Smith,  21  Occ.  N.  162,  1  O. 
L.  R.  46. 

Pullman  v.  Hill,  [1801]  1  Q.  B.  524,  com- 
mented on,  not  followed  in  Puterbaugh  v. 
Gold  Medal  Furniture  Manufacturing  Co., 
.  24  Occ.  N.  205,  7  O.  L.  R.  582,  3  O.  W. 
R.  535. 

Purtle  v.  Henry,  33  N.  B.  Reps.  607,  not  fol- 
lowed in  Morris  v.  McAulay,  21  Occ.  N. 
547. 

Pym  V.  Campbell,  6  B.  &  B.  370,  followed  in 
Commercial  Bank  of  Windsor  v.  Morrison, 

22  Occ.  N.  196,  32  S.  C.  R.  98. 


Q. 


Quay   V.   Quayj    11   P.   R.  258,   explained  in 

Campbell  v.  Baker,  9  O.  L.  R.  291,  5  O. 

W.  R.  372 
Quay  V.  the  Queen,  17  S.  C  R.  30,  considered 

in  Ontario  Lands  and  Oil  Co.  v.  Canada 

Southern  R.  W.  Co.,  21  Occ.  N.  188,  1  O. 

L.  R.  215. 
Quebec    and    Lake    St.    .John    R.    W.    Co.    v. 

Lemay,  Q.  R.  25  S.  C.  82.  affirmed  in  S. 

C,  Q.  R.  14  K.  B.  35. 
Quebec,  City  of.  v.  The  King,  24  S.  C.  R.  430, 

referred  to  in  Letourneux  v.  The  King,  33 

S.  C.  R.  335. 
Quebec,  City  of,  v.  The  Queen,  24  S.  C.  R. 

420,  followed  in  Letourneux  v.  The  Queen, 

21  Occ.  N.  277,  7  Ex.  C.  R.  1. 


Quebec,  Corporation  of,  v.  Oliver,  15  Q.  L.  R. 
319,  distinguished  in  Bourget  v.  City  of 
Sherbrooke,  Q.  R.  27  S.  C.  78. 

Quebec,  Province  of,  v.  Province  of  Ontario 
and  Dominion  of  Canada,  In  re  Common 
School  Fund  and  Lands,  31  S.  C.  R.  516, 
reversed  in  Attorney-General  for  Ontario 
V.  Attorney-General  for  Quebec,  [1903]  A. 
C   39. 

Queen,  The.  v.  McBerney,  29  N.  S.  Reps.  327, 
distinguished  in  Rex  v.  Bigelow,  36  N.  S. 
Reps.  554. 

Queenston  Heights  Bridge  Co.  Assessment,  In 
re,  21  Occ.  N.  112,  1  O.  L.  R.  114,  applied 
in  In  re  Stratford  Waterworks  Co.  and 
City  of  Stratford,  21  Occ.  N.  479. 

Quigley  v.  Waterloo  Mfg.  Co.,  1  O.  L.  R.  606, 
distinguished  in  Langley  v.  Law  Society  of 
Upper  Canada,  22  Occ.  N.  99,  3  O.  L.  R. 
245.  Applied  in  Chandler  and  Maasey, 
Limited,  v.  Grand  Trunk  R.  W.  Co.,  23 
Occ.  N.  172,  194.  5  O.  L.  R.  589. 

Quilter  v.  Heatly,  23  Ch.  D.  42,  specially  re- 
ferred to  in  Diamond  Match  Co.  v. 
Hawkesbury  Lumber  Co.,  21  Occ.  N.  342, 
1  O.  L.  R.  577. 


R. 


Rae  V.  Rae,  31  O.  R.  321,  followed  in  Ernes 
V.  Emes,  25  Occ.  N.  19,  15  lilan.  L.  R.  352. 

Ralston  Estate  In  re^  2  Thom.  195,  distin- 
guished in  In  re  Wheelock  Estate,  33  N. 
S.  Reps.  357. 

Randall  v.  Lithgow,  53  L.  J.  Q.  B.  518,  re- 
ferred to  in  Cicognia  v.  McHeather,  22 
Orv.  N.  309. 

Randall  v.  Ottawa  Electric  Co.,  24  Occ  N, 
5,  6  O.  L.  R.  619,  2  O.  W.  R.  1022,  re- 
versed in  S.  C,  24  Occ.  N.  262 ;  Randall  v. 
Ahearn  and  Soper,  34  S.  C.  R.  698. 

Rassam  v.  Budge,  [1893]  1  Q.  B.  571,  fol- 
lowed in  Fulford  v.  Wallace,  21  Occ.  N. 
238,  1  O.  L.  R.  278. 

Rathburn  v.  Hayford,  87  Mass.  406,  followed 
in  Fairclough  v.  Smith,  21  Occ  N.  447,  13 
Man.  L.  R.  509. 

Read  v.  Friendly  Society  of  Operative  Stone- 
masons, [1002]  2  K.  B.  732,  applied  in 
Branch  v.  Roth,  10  O.  L.  R.  284,  6  O.  W. 
R.  o45. 

Roburn  v.  Parish  of  St.  Anne.  15  S.  C.  R. 
02,  overruled  in  Countv  of  Toussignant  V. 
County  of  Nicolet,  22  "Occ.  N.  355,  32  S. 
C.  R.  353. 

Reddaway  v.  Banham,  [1896]  A.  C.  199, 
applied  in  Provident  Chemical  Works  v. 
Canada  Chemical  Mfg.  Co.,  21  Occ.  N.  467, 
2  O.  L.  R.  182. 

Regina  v.  Bank  of  Nova  Scotia.  11  S.  C.  R. 
1.  applied  in  In  re  Elmsdale  Co.,  24  Occ 
N.  341. 

Regina  v.  Bennett,  1  O.  R.  445,  referred  to 
in  Rex  v.  Breen,  24  Occ.  N.  325. 

Rtgina  v.  Bigelow,  31  N.  S.  Reps.  436, 
affirmed  in  S.  C.  31  S.  C.  R.  128. 

Regina  v.  Brine,  33  N.  S,  Reps.  43,  referred 
to  in  Rex  v.  Swan.  24  Occ.  N.  239. 

Regina  v.  Brooke,  11  Times  L.  R.  163.  dis- 
tinguished in  Rex  v.  Barrett.  36  N.  S. 
Reps.  135. 

Regina  v.  Brown,  16  O.  R.  41  dictum  at  p. 
48,  disapproved  in  Rex  v.  Nurse,  24  Occ 
N.  222.  7  O.  L.  R.  418,  3  O.  W.  R.  224. 

Regina  v.  Burah,  3  App.  Cas.  889,  followed 
in  Rex  v.  Carlisle,  23  Occ.  N.  .321,  6  O.  L. 
R.   718. 
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Regina  v.  Cockshott,  [1898]  1  Q.  B.  582,  fol- 
lowed in  Rex  v.  Walsh,  24  Occ.  N.  82,  7 
O.  L,  R.  149,  3  O.  W.  R.  31. 

Resiiui  y.  Creelman,  25  N.  S.  Reps.  404,  fol- 1 
lowed  In  Rex  y.  Barrett,  36  N.  S.  Reps. 
136. 

Regina  y.  Orossen,  3  Can.  Crim.  Gas.  152, 
not  followed  in  Rex  y.  Nelson,  21  Occ.  N. 
456,  8  B.  C.  R.  110. 

Regina  y.  Edgar,  15  O.  R.  142,  approyed  in 
Rex  V.  Nurse,  24  Occ.  N.  222,  7  O.  L.  R. 
418,  3  O.  W.  R.  224. 

Regina  y.  Ettinger,  32  N.  S.  Reps.  181,  re- 
ferred to  in  Rex  v.  Swan,  24  Occ.  N.  239. 

Regina  y.  Filion,  24  S.  C.  R.  482,  approved 
in  Letoumeux  y.  The  King,  83  S.  C.  R. 
335. 

Regina  v.  Flavelle,  14  Q.  B.  D.  364,  followed 
in  Cooke  v.  Wilson,  22  Occ.  N.  168,  3  O. 

R^na  y.  Fox,  18  P.  R.  343,  di«tinguished  in 
Rose  V.  Croden,  22  Occ.  N.  135,  3  O.  L. 
R.  383. 

Regina  y.  Grenier,  30  S.  O.  R.  42,  followed  in 
Grand  Trunk  R.  W.  Co.  y.  Miller,  24  Occ. 
N.  77,  34  S.  C.  R.  45.  Followed  in  Fergu- 
son y.  Grand  Trunk  R.  W.  Co.,  Q.  R.  20 
S.  C.  54. 

Reigina  v.  Henderson,  28  S.  C.  R.  42.5,  re- 
ferred to  in  Johnson  y.  The  King,  24  Occ. 
N.  2,  and  Ex.  Ch.  360. 

Regina  v.  Howson,  1  Terr.  L.  R.  492,  followed 
in  Regina  v.  Mellon,  22  Occ.  N.  343.  5 
Tefr.  L.  R.  301. 

Regina  y.  Ivy,  24  C.  P.  78,  distinguished  in 
Rex  V.  Scully,  21  Occ.  N.  432,  2  O.  L.  R. 
315. 

R^na  y.  Jones,  [1894]  2  Q.  B.  382,  followed 
in  Re  Weatherall,  21  Occ.  N.  256.  1  O.  L. 
R.  542. 

Regina  y.  Jones,  8  Occ.  N.  333,  overruled  in 
Rex  v.  Whitesides,  25  Occ.  N.  33,  8  O.  L. 
R.  622,  4  O.  W.  R.  113,  237. 

Regina  v.  Judge  of  Southampton  County 
Court,  65  L.  T.  N.  S.  320,  distinguished 
in  In  re  Ratcliffe  v.  Crescent  Hill  Timber 
Co.,  21  Occ.  N.  234,  1  O.  L.  R.  331. 

Regina  y.  Justices  of  Middlesex,  46  L.  J.  M. 
O.  225,  2  Q.  B.  D.  5i6,  followed  in  In  re 
Strange  and  Gellatly,  24  Occ.  N.  199. 

Regina  v.  Lawrence,  1  Can.  Crim.  Cas.  295, 
followed  in  Rex  y.  Wener,  Q.  R.  12  K.  B. 
320.  • 

Regina  v.  McBemy.  29  N.  S.  Reps.  327,  fol- 
lowed in  Rex  y.  Burke,  36  N.  S.  Reps.  695. 
Distinguished  in  Rex  y.  Bigelow,  24  Occ. 
X.  141. 

Regina  y.  McBemy,  3  Can.  Crim.  Cas.  339, 
distinguished  in  Rex  v.  Sing,  22  Occ.  N. 
423  9  B.  C   R  254. 

Regina*  y.  McDonald,  26  N.  S.  Reps.  04,  dis- 
tinguished in  Regina  y.  Vantassel,  34  N. 
S.  Reps.  79. 

R«gina  v.  McGregor,  19  C.  P.  69,  distin- 
guished in  Sutton  y.  Tillage  of  Port 
Carling.  22  Occ.  N.  139,  3  O.  L.  R.  445. 

Regina  v.  Mcintosh,  28  O.  R.  603,  followed 
in  Rex  v.  Tucker,  10  O.  L.  R.  506.  6  O. 
W.  R.  533. 

Itegina  y.  Mclntyre,  31  N.  S.  Reps.  422,  fol- 
lowed in  Regina  y.  MacCafiEery,  33  N.  S. 
Reps.  232.  Followed  in  Rex  y.  Phinney, 
36  N.  S.  Reps.  288. 

ICegina  y.  McMahon,  18  O.  R.  502,  applied 
in  Garner  y.  Township  of  Stamford,  24 
Occ.  N.  52,  7  O.  L.  R.  50.  2  O.  W.  R. 
1167. 


Regina  v.  Mitchell,  17  Cox  C.  <5.  503,  dis- 
approved in  Rex  y.  Louie,  23  Occ  N.  274, 
10  B.  C.  R.  1, 

Regina  v.  Nash,  10  Q.  B.  D.  454,  followed  in 
In  re  Slater,  23  Occ.  N.  337,  14  Man.  L. 
R   523 

Regina  v.  Oliver.  30  L.  J.  M.  C.  12,  followed 
in  Rex  v.  Coolen,  36  N.  S.  Reps.  510. 

Regina  v.  Payne,  [1890]  1  Q.  B.  577,  followed 
in  In  re  Bonnar,  23  Occ.  N.  269,  Rex  v. 
Bonnar.  14  Man.  L,  R.  481. 

Regina  v.  Reed,  5  Q.  B.  D.  483,  distinguished 
in  Stobart  v.  Forbes,  20  Occ.  N.  446.  13 
Man.  L.  R.  184. 

Regina  v.  Robinet,  16  P.  R.  49,  not  followed 
in  Regina  v.  Ashcroft,  4  Terr.  L.  R.  119. 

Regina  v.  St.  Clair,  3  Can.  Crim.  Cas.  at  p. 
557,  followed  in  Rex  v.  Osberg.  15  Man. 
L.  R.  147,  1  W.  L.  R.  121. 

Regina  v,  Schram,  2  U.  C.  R.  91,  followed  in 
In  re  Mc Arthur's  Bail  (No.  1),  2  Terr. 
L.  R.  413. 

Regina  v.  Smith,  31  O.  R.  224,  distinguished 
in  Rex  v.  Allan,  21  Occ.  N.  585. 

Regina  v.  Taylor,  L.  R.  1  C.  C.'R.  194,  fol- 
lowed in  Kex  v.  Coolen,  36  N.  S.  Reps. 
510. 

Regina  v.  Union  Colliery  Co.,  20  Occ.  N.  289, 
7  B.  C.  R.  247,  affirmed  in  S.  C,  21  Occ. 
N.  153,  31  S.  C.  R.  81. 

Regina  v.  Valleau,  3  Can.  Cr.  Cas.  435,  fol- 
lowed in  Bergman  v.  Bond,  24  Occ.  N. 
152,  14  Man.  L.  R.  503. 

Regina  ex  rel.  Adamson  v.  Boyd^  4  P.  R. 
204.  followed  in  Rex  ex  rel.  Zimmerman 
V.  Steele,  23  Occ.  N.  196,  5  O.  L.  R.  565. 

Regina  ex  rel.  Cavanagh  y.  Smith,  26  O.  R. 
632,  distinguished  in  Rex  ex  rel.  Seymour 
v.  Plant,  24  Occ.  N.  235.  7  O.  L.  R.  467, 
3  O.  W.  R.  550. 

Regina  ex  rel.  Grant  v.  Coleman,  7  A.  R.  619, 
referred  to  in  Rex  ex  rel.  McFarlane  v. 
Coulter,  22  Occ.  N.  414,  4  O.  L.  R.  520. 

Regina  ex  rel.  Mangan  v.  Fleming,  14  P.  R. 
458.  referred  to  in  Rex  ex  rel.  Ivison  v. 
Irwin,  22  Occ.  N.  299,  4  O.  L.  R.  192. 

Regina  ex  rel.  RoUo  v.  Beard.  3  P.  R.  357, 
followed  in  Rex  ex  rel.  Zimmerman  v. 
Steele,  23  Occ.  N.  196,  5  O.  L.  R.  565, 
and  in  Rex  ex  rel.  0*Donnell  v.  Broom- 
field,  23  Occ.  N.  202,  5  O,  L.  R.  596. 

Renaud  v.  Lamothe,  21  Occ.  N.  392,  affirmed 
in  S.  C,  22  Occ.  N.  357,  32  S.  C.  R.  357. 

Rennie  v.  Quebec  Bank,  21  Occ.  N.  183,  1 
O.  L.  R.  303,  affirmed  in  S.  C,  22  Occ. 
N.  171,  3  O.  L.  R.  541. 

Representation  in  House  of  Commons,  In 
re,  23  Occ.  N.  209,  33  S.  C.  R.  475.  594, 
affirmed  in  Attorney-General  for  Prince 
Edward  Island  v.  Attorney-General  for 
Canada,  Attorney-General  for  New  Bruns- 
.  wick  V.  Attorney-General  for  Canada, 
[1905]  A.  C.  37. 

Rex  V.  Adams,  Q.  R.  18  S.  C.  520.  reversed  in 
S.  C,  Q.  B.  (not  reported),  but  restored 
in  S.  C,  21  Occ.  N.  328,  31  S.  C.  R.  220. 

Rex  V.  Algoma  Central  R.  W.  Co.,  22  Occ. 
N.  85.  7  Ex.  C.  R.  238,  reversed  in  S.  C, 
22  Occ.  N.  249,  32  S.  C.  R,  277. 

Rex  V.  Bateman,  4  B.  &  Ad.  553,  followed  in 
In  re  Bonnar,  23  Occ.  N.  251,  Rex  v. 
Bonnar,  14  Man.  L.  R.  467. 

Rex  y.  Bennet,  4  O.  L.  R.  205,  distinguished 
in  Rex  v.  Mancion,  24  Occ.  N.  288,  8  O. 
L.  R.  24,  3  O.  W.  R.  756. 

Rex  V.  Bishop  of  Exeter,  2  East  466.  followed 
in  In  re  Bonnar,  23  Occ.  N,  251,  Rex  v. 
Bonnar,  14  Man.  L.  R.  467. 
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Uex  V.'  >Bishop  of  London,  1  >\  ils.  11,  fol- 
lowed in  In  re  Bonnar,  23  Occ.  N.  251, 
Rex  V,  Bonnar.  14  Man.  L.  R.  467. 

Rex  V.  Boutillier,  24  Occ.  N.  240.  followed  in  k 
Rex  V.  Breen,  24  Occ.  N.  325. 

Rex  V.  Brunstead,  2  B.  &  Ad.  t599,  followed 
in  Rex  y.  License  Commissioners  for 
License  District  No.  1,  In  re  Anderson, 
23  Occ.  N.  270,  14  Man.  L.  R.  535. 

Rex  V.  Carmack,  7  Ex.  C.  R.  414,  reversed  in 
S.  C,  23  Occ.  N.  34.  32  S.  C.  R.  580. 

Rex  V.  Chappelle,  7  Ex.  C.  R.  414,  reversed  in 
S.  C,  23  Occ.  N.  34,  32  S.  C.  R.  586. 
Affirmed  in  Chappelle  v.  The  King,  [1904] 
A.  C.  586. 

Rex  V.  I^'ishermen  of  Faversham,  8  T.  R. 
352,  followed  in  Rex  v.  License  Commis- 
sioners for  License  District  No.  1,  In  re 
Anderson,  23  Occ.  N.  270,  14  Man.  L.  R. 
535 

Rex  V.'  Foster,  6  C.  &  P.  325,  followed  in 
Armstrong  v.  Canada  Atlantic  R.  W.  Co., 
21  Occ.  N.  407.  2  O.  L.  R.  219. 

Rex  V.  Geiser,  21  C.  L.  T.  Occ.  N.  604,  dis- 
tinguished in  Rex  v.  Tucker,  10  O.  L.  R. 
500,  6  O.  W.  R.  533. 

Rex  V.  Gibson,  4  Can.  Crim.  Cas.  451,  fol- 
lowed in  Rex  v.  Wener,  Q.  R.  12  K.  B. 
320. 

Rex  V.  MacArthur,  8  Ed.  C.  R.  245.  reversed 
in  S.  C..  24  Occ.  N.  201,  34  S.  C.  R.  570. 

Rex  V.  Morgan,  21  Occ.  N.  533.  2  O.  L.  R. 
413,  affirmed  in  S.  C.  21  Occ.  N.  583. 

Rex  V.  Neuberger,  9  B.  C.  R.  272,  distin- 
guished in  Rex  v.  Tucker,  10  O.  L.  R. 
500,  6  O,  W.  R.  533. 

Rex  V.  Pulsford,  8  B,  &  C.  350,  distinguished 
in  Forbes  v.  Grimsbj'  Public  School 
Board,  24  Occ.  N.  130,  7  O.  L.  R.  137,  2 
O.  W.  R.  1158. 

Rex  v,  Riendeau,  Q.  R.  9  Q.  B.  147,  affirmed 
in  part  and  reversed  in  part  in  S.  C,  Q. 
R.  10  K.  B.  584. 

Rex  v.  Scully,  21  Occ.  N.  432,  2  O.  L.  R.  315, 
affirmed  in  S.  C,  22  Occ.  N.  360.  4  O.  L. 
R.  394. 

Ri»x  V.  Slaughenwhite,  37  N.  S.  Reps.  382, 
reversed  in  Slaughenwhite  v.  The  King,  35 
S.  C.  R.  607. 

Rex  v.  Stewart,  21  Occ.  N.  280,  7  Ex.  C.  R. 
55,  affirmed  in  S.  C.  32  S.  C.  R.  48.5. 

Rex  V.  Tavistock,  3  D.  &  R.  431.  followed  in 
Cumberland  Overseers  of  the  Poor  v.  Mc- 
Donald, 35  N.  S.  Reps.  394. 

Rex  V.  The  "  Kitty  D.."  2  O.  W.  R.  1065,  re- 
versed in  S.  C,  24  Occ.  N,  261,  34  S.  C. 
R.  673. 

Rex  v.  Turnbull  Real  Estate  Co.,  23  Occ.  N. 
99,  8  Ex.  C.  R.  163,  affirmed  in  Turnbull 
Real  Estate  Co.  v.  The  Queen,  33  S.  C. 
R.  677. 

Rex  v.  Tweed,  7  Ex.  C.  R.  414,  reversed  in  S. 
C,  23  Occ.  N.  34.  32  S.  C.  R.  586. 

Rex  V,  Wilson,  Ex  p.  Irving,  35  N.  B.  Reps. 
461,  explained  and  commented  upon  in  Ex 
p.  Graves,  35  N.  B.  Reps.  587. 

Rex  V.  Young,  14  Man.  L,  R.  58,  followed  in 
Rex  V.  Osberg,  15  Man.  L.  R.  147,  1  W. 
L.  R.  121. 

Rex  ex  rel.  Zimmerman  v.  Steele,  23  Occ. 
N.  196,  5  O.  L.  R.  565.  followed  in  Rex 
ex  rel.  O'Donnell  v.  Broomfield,  23  Occ. 
N.  202,  5  O.  L.  R.  596,  and  in  Rex  ex  rel. 
Robinson  v.  McCarty,  23  Occ.  N.  203,  5 
O.  L.  R.  638,  304,  followed  in  Rex  ex 
rel.  Jamieson  v.  Cook,  9  O.  L.  R.  466,  5 
O.  W.  R.  359. 


Reynolds  v.  Trivett,  2  O.  W.  R.  486,  reversed 
in  S.  C,  24  Occ.  N.  305,  7  O.  L.  R.  623, 

3  O.  W.  R.  463. 

Rice  v.  Ditmars,  21  N.  S.  Reps.  140.  followed 

in  Russell  v.  Murray,  34  N.  S.  Reps.  548. 
Richards  v.  Bank  of  British  North  America, 

21  Occ.  N.  576,  8  B.  C.  R.  143,  affirmed 

in  S.  C,  8  B.  C.  R.  209. 
Richards  v.  Bank  of  Nova  Scotia,  26  S.  C. 

R.  381,  referred  to  in  Commercial  Bank  of 
,  Windsor  v.  Morrison,  22  Occ.  N.  196,  32 

S.    Gw    R     98. 
Richardson,  In  re,  3  Ch.  Ch.  144,  followed  in 

In  re  Solicitor,  21  Occ.  N.  661. 
Richelieu  and  Ontario  Navigation  Co.  v.  The 

"  Cape  Breton,"  25  Occ.  N.  57,  9  fix.  C. 

R.   67,   affirmed   in  part  and   reversed   in 

part  in  The  "  Cape  Breton  "  v.  Richelieu 

and  Ontario  Navigation  Co.,  36  S.  C.  R. 

564. 
Richelieu  Case,  21  S.  C.  R.  168,  distinguished 

in   In  •  re   Provencher   Dominion    Election, 

21  Occ.  N.  315.  13  Man.  L.  R.  444. 
Rigby  V.  Connol,  14  Ch.  D.  482,  considered  in 

Parker  v.  Toronto  Musical  Protective 
Assn.,  21  Occ.  N.  31,  32  O.  R.  305. 

Riou  V.  Mass6,  4  Rev.  Leg.  N.  S.  449,  fol- 
lowed in  Lynn  v.  Schloman,  3  Q.  P.  R. 
363. 

Riou  V.  Riou,  28  S.  C.  R.  52,  referred  to  in 
Delisle  v.  Arcand,  25  Occ.  N.  93.  S.  C. 
R    23 

Ritchie  v.'  Vermillion  Mining  Co..  21  Occ.  N. 
291,   1    O.   L.   R.  654,   affirmed   in^S.   C, 

22  Occ.  N.  382,  4  O.  L.  R.  588. 

Ritz   V.    Schmidt,  21   Occ.   N.   396,   13   Man. 

L.  R.  419,  reversed  in  S.  C.  22  Occ.  N. 

79,   31    S.   C,   R.  602. 
Roach  V.  McLachlan,  19  A.  R.  496,  followed 

in    Howard    v.   High    River   Trading   Co., 

4  Terr.  L.  R.  100,  followed  in  Massey 
^fanufacturing  Co.  v.  Hunt,  2  Terr.  L,  R. 
84. 

Roberts  v.  Barnard,  1  Cab.  &  E.  336,  fol- 
lowed in  Brydges  v.  Clement,  24  Occ.  N. 
96,    14   Man.    L.    R.    588. 

Roberts  v.  Hartley,  14  Man.  L.  R.  284,  23 
Occ.  N.  53,  distinguished  in  Logan  v.  Rea, 
24  Occ.   N.  30,   14  Man.  L.   R.  5i3. 

Roberts  v.  Taylor,  31  O.  R.  10,  overruled 
in  Fahey  v.  Jephcott.  21  Occ.  N.  556. 

Robertson  v.  Grand  Trunk  R.  W.  Co.,  24  S. 
C.  R.  611,  distinguished  in  St.  Mary's 
Creamery  Co.  v.  Grand  Trunk  R.  W.  Co., 
24  Occ.  N.  332,  8  O.  L.  R.  1,  3  O.  W. 
R.    472. 

Robertson  v.  Hetherington,  8  Occ.  N.  141, 
distinguiBhed  in  Todd  v.  Linklater,  21  Occ. 
N.  184,  1  O.  L.  R.  103. 

Robinson  v.  Mann.  21  Occ.  X.  375,  2  O.  L. 
R.  (>3,  varied  in  S.  C,  22  Occ.  N.  2,  31 
S.  C.  R.  484. 

Robson  V.  Jardine,  22  Gr.  420,  followed  in 
In  re  Thomas,  21  Occ.  N.  594,  2  O.  L. 
R.  660. 

Rochefoucauld  v.  Boustead,  [1897]  1  Ch. 
196,  discussed  in  Hull  v.  Allen,  22  Occ. 
N.  138. 

Rock  wood,  etc.,  Agricultural  Socy..  In  re, 
12  Man.  L.  R.  6.55.  distinguished  in  Sto- 
bart  V.  Forbes  20  Occ.  X.  446.  13  Man. 
L.    R.    184. 

Rodgers  v.  Parker,  18  C.  B.  112,  followed 
in  McDonald  v.  Eraser,  24  Occ.  N.  101, 
14  Man.  L.  R.  582. 

Rodier  v.  Lapierre.  21  S.  C.  R.  69,  followed 
in  Lapointe  v.  Montreal  Police  Benevolent 
and  Pension  Society.  35  S.  C.  R.  5. 


I 


diii 


TABLE  OF  CASES. 


cliv 


Rolland  v.  La  Caisse  d'Economie  de  Notre 
Dame  de  Quebec,  24  S.  C.  R,  405,  dis- 
cussed in  Consumers*  Cordage  Co.  v.  Con- 
nolly, 21  Occ.  N.  331,  31  S.  C.  R.  244. 

Rose  V,  Peterkin,  13  S.  C.  R.  C77,  followed 
in  Winters  v.  McKinistry,  22  Occ.  N.  213. 
23  Occ.  X.  54,  14  Man.  L.  R.  294. 

Rosenbaum  v.  Nelson,  [1900 J  2  Ch.  267. 
commented  on  and  distinguished  in  Gil- 
mour  V.  Simon,  15  Man.  L.  R.  205,  1  W. 
L.    R.   417. 

Ross  V.  Dawson,  Mont.  L.  R.  2  S.  C.  361, 
followed  in  Martineau  v.  Lacroix,  3  Q. 
1*    R    432. 

Ross' v.M alone,  7  O.  R.  397,  followed  in 
Staunton  v.  McLean,  21  Occ.  N.  587. 

Ross  V.  The  King,  22  Occ.  N.  86.  7  Ex.  C. 
R.  287,  affirmed  in  S.  C,  23  Occ.  N.  33, 
32  S.  C.  R.  532. 

Rousseau  v.  Town  of  Levis,  14  Q.  L.  R. 
376.  distinguished  in  Bourget  v.  City  of 
Sherbrooke.   Q.   R.  27   S.   C.   78. 

Roy  V.  Canadian  Pacific  R.  W.  Co..  20  Occ. 
N.  441,  Q.  R.  9  Q.  B.  551.  followed  in 
Ilenlev  v.  Canadian  Pacific  R.  W.  Co.,  21 
Occ.   N.   394. 

Roy  V.  Ellis,  Q.  R.  7  Q.  B.  222,  distin- 
guished  in  Perkins  v.  Perkins,   Q.  R.  22 

5  C    72. 

Roval  EUecrric  Co.  v.  Davis,  Q.  R.  16  S.  C. 

*377.  affirmed  in  S.  C,  Q.  R.  9  Q.  B.  445. 
Rumples  V.  Middleton  and  Victoria  Beach  R. 

W.   Co.,   22   Occ.   N.  432,   affirmed   in   S. 

C^  35  N.  S.  Reps.  553. 
Russell  Case,   H.   E.  C.   199,  followed  in  In 

re  Lisgar  Dominion  Election.  21  Occ.  N. 

487.  13  Man.  L.  R.  478. 
Russell.  Re    (2),  H.  E.  C.  519,   followed  in 

Re    West    Huron    Provincial    Election,    9 

O.  L.  R.  602.  5  O.  W.  R.  378. 
Russell    V.    French,   28  O.   R.   215.    followed 

in  Carroll  v.  McVicar,  15  Man.  L.  R.  379, 

2  W.  L.  R.  25. 
Russell   v.  Smith,  12  Q.  B.  217,  followed  in 

Carte  v.  Dennis,  21   Occ.   N.   68,  267,   5 

Terr.  L.  R.  30. 
Russell  V,  The  Queen,  7  App.  Cas.  829,  fol- 
lowed in  Rex  v.  Carlisle,  28  Occ.  N.  321, 

6  O.  L.  R.  718. 

Rattan  V.  Burk,  1  O.  W.  R.  560,  affirmed  in 
S.  C,  24  Occ.  N.  85,  7  O.  L.  R.  56.  3  O. 
W.    R.    167. 

Ryan  v.  Willoughby,  20  Occ.  N.  198,  27  A. 
R.  135,  affirmed  in  S.  C.  21  Occ.  N.  2,  31 
SCR    33. 

Ryland,  'in  re,  [19031  1  Ch.  467.  followed  in 
Re  Barrett,  10  O.  L.  R.  337.  5  O.  W. 
R.  790. 

Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330,  ap- 
plied in  Crewe  v.  Mottershaw,  22  Occ. 
N.  422,  9  B.  C.  R.  246. 

S. 

Ste.  Agathe-des-^fonts.  Village  of,  v.  Reid, 
Q.  R.  24  S,  C.  R.  461,  reversed  in  S.  C, 
Q.    R.    26    S.    C.    379. 

St.  Andr^  Avelin,  Corporation  de,  v.  Corpora- 
tion de  Ripon,  Q.  R.  4  Q.  B.  167,  follow- 
ed in  Corporation  du  Canton  de  Nelson 
T.  County  of  M^gantic,  Q.  R.  20  S.  C.  334. 

St.  Catherines  Milling  Co.  v.  The  Queen,  14 
App.  Cas.  46,  followed  in  Ontario  Mining 
Co.  V.  Seybold,  [1903]   A.  C.  73. 

St.  Jean  Baptiste  de  Montreal.  T/ Association 
de,  V.  Brault,  30  S.  a  R.  589,  referred 
to  in  Consumers*  Cordage  Co.  v.  Con- 
nelly, 21  Occ.  N.  331,  31  S.  C.  R.  244. 


St.   Lawrence   Steel    and    Wire   Co.   v.   Leys, 

6    O.    L.  .R.    235,    affirmed    in    S.    C,    24 

Occ.  N.  126,  7  O.  L.  R.  72.  3  O.  W.  R. 
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St.   Louis,   Town   of,   v.   Citizens'    Light  and 

Power  Co.,  Q.  R.  21  S.  C.  241.  reversed 

in  S.  C,  Q.  R.  13  K.  B.  19. 
St.   Mary's    Creamery    Co.    v.    Grand    Trunk 

R.  W.  Co.,  23  Occ.  N.  226,   5  O.  L.  R. 

742,  affirmed  in  S.  C,  24  Occ.  N.  332,  8 

O.  L.  R.  1,  3  O.  W.  R.  472. 
St.    Sulpice   Seminaire  v.  Masson,   Q.  R.   17 

S.  C.  573,  reversed  in  S.  C,  Q.  R.  10  K. 

B.  570,  followed  in  Sharpe  v.  Dick,  Q.  R. 
22  S.  C.  527. 

Salamon  v.  Salamon,  [1897]  A.  C.  22,  fol- 
lowed in  Littlejohn  v.  Soper,  22  Occ.  N. 
45.  31  S.  C.  R.  572, 

Saltmarsh  v.  Hardy,  42  L.  J.  Ch.  422,  dis- 
tinguished in  Carte  v.  Dennis,  21  Occ.  N. 
267,   5  Terr.   L.   R.  30. 

Samson   v.   City   of   Montreal,    Q.   R.  23    S. 

C.  256,  reversed  in  S.  C,  Q.  R.  23  S. 
C.  500. 

Sandberg  v.  Ferguson,  10  B.  C.  R.  123,  affirm- 
ed in  S.  C.  35  S.  C.  R.  476.  _   ^ 

Sanderson  v.  Burdette,  16  Gr.  119,  18  Gr. 
419.  referred  to  in  Genge  v.  Wachter,  20 
Occ.  N.  158,  4  Terr.  L.  R.  122. 

Sandon  Waterworks  and  Light  Co.  v.  Byron 
N.  White  Co.,  10  B.  C.  R.  361,  varied 
in   S.   C,   35   S.  C.   R.  309. 

Sands  v.  Standard  Ins.  Co.,  27  Gr.  167,  fol- 
lowed  in   Green  v.   Manitoba   Assce.   Co., 

21  Occ.  N.  360.  13  Man.  L.  R.  395. 
Santanderino   v.   Vanvert,  23   S.   C.   R.   145, 

followed   in  The   *' Reliance "   v.  Conwell, 

22  Occ.  N.  77.  31  S.  C.  R.  653. 
"Saracen,"  The,  6  Moo.  P.  C.  56,  followed 

in  Munsen  v.  The  "Comrade,"  7  Ex.  C 
R.    331. 

Sault  Ste.  Marie  Pulp  and  Paper  Co.  v. 
Myers,  33  S.  C.  R.  23,  followed  in  Bil- 
ling V.  Semmens,  24  Occ.  N.  83.  7  O.  L. 
,R.  340,  8  O.  L.  R.  540,  3  O.  W.  R.  17. 
4  O.   W.  R.  218. 

Saults  V.  Eaket,  11  Man.  L.  R.  597.  distin- 
guished in  Jones  Stacker  Co.  v.  Green. 
22  Occ.  N.  264,  14  Man.  L.  R.  61. 

Saunby  v.  London  Water  Commissioners,  2 
O.  W.  R.  763,  reversed  in  S.  C,  24  Occ. 
N.  201;  London  Water  Commissioners  v. 
Saunby,    34    S.    C.    R.    650. 

Sawyer  v.  Pringle,  18  A.  R.  218,  distin- 
guished in  Abell  Engine  and  Machine 
Works  Co.  V.  McGuire.  21  Occ.  N.  358,  13 
Man.  L.  R.  454,  and  followed  in  Abell  v. 
Campbell,  21  Occ.  N.  303. 

Sawyer-Massey  Co.  v.  Parkin,  In  re,  28  O. 
R.  662.  not  followed  in  Krputziger  v. 
Brox,  21  Occ.  N.  139,  32  O.  R.  418. 

Schofield   V.    Earl    of   Ix)ndesborough,    [1896] 

A.  C.  514,  followed  in  Imperial  Bank  of 
Canada  v.  Bank  of  Hamilton,  [1903]  A. 
C.  49. 

Schultz  V.  Great  Eastern  R.  W.  Co.,  19  Q. 

B.  D.  30,  followed  in  Centaur  Cycle  Co. 
V.  Hill.  24  Occ.  N.  121.  7  O.  L.  R.  110. 
2  O.   W.   R.  1025. 

Scott  and  County  of  Peterborough,  In  re,  26 
r.  C.  R.  36,  followed  in  Sutton  v.  Vil- 
lage of  Port  Carling,  22  Occ.  N.  139,  3 
O.    L.   R.   445. 

Scott  V.  Bank  of  New  Brunswick,  23  S.  C. 
R.  277.  followed  in  Grady  v.  Tierney,  20 
Occ.  N.  193,  4  Terr.  L.  R.  133. 
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Scott  V.  Phoenix  Aaaurance  Co.,  Stu.  K.  B. 
354,  followed  in  McKelvey  v.  Le  Uoi  Min- 
ing Co.,  23  Occ.  N.  61,  32  S.  C.  R.  664. 

Sehl  V.  Humphrey.  1  B.  C.  (pt.  2)  257,  ques- 
tioned in  Dickinson  v.  liobertson,  11  B. 
O.  R.  155,  1  W.  L.  B.  142. 

Seroka  v.  Kattenburg,  17  Q.  B.  D.  177,  fol- 
lowed in  MacKenzie  v.  Cunningham,  22 
Occ.  N.  43.  8  B.  C.  B.  206. 

Sharp  V.  Jackson,  [1899]  A.  C.  419,  followed 
in  Codville  v.  leaser,  22  Occ.  N.  123,  14 
Man.    L.    R.    12. 

Sharter  v.  Groves,  6  Ha.  162,  distinguished  in 
In  re  Fingland — Fingland  y.  McKnight, 
21    Occ.    N.    566.: 

Shaw  V.  Jonijs-Ford,  6  Ch.  D.  1,  followed  in 
Coming  v.  Bent.  23  Occ   N.  336. 

Shelly  V.  Shelly,  18  Gr.  495,  referred  to  in 
Genge  v.  Wachter,  20  Occ  N.  158,  4 
Terr.  L.  R.  122. 

Shepherd  v.  Harrison,  L.  R.  5  H.  L.  116,  re 
f erred  to  in  Imperial  Bank  v.  Hull,  5  Terr. 
L.  B.  313. 

Sherbrooke,  City  of,  v.  McManamy.  18  S.  C. 
R.  594,  followed  in  County  of  Toussig- 
nant  v.  County  of  Nicolet,  22  Occ  N.  355, 
32   S.  C.  R.  353. 

Sherras  v.  De  Rutzen,  [1895]  1  Q.  B.  918, 
followed  in  Regina  v.  Mellon.  22  Occ.  N. 
343. 

Sidebotham  v.  Holland,  [1895]  1  Q.  B.  378, 
referred  to  in  In  re  Burrows  and  Nichol- 
son, 24  Occ.  N.  326.  14  Man.  L.  R.  739. 

Sidebottom,  In  re,  [1902]  2  Ch.  389,  followed 
in  Re  Barrett,  10  O.  L.  R.  337,  5  O.  W. 
R.  790. 

Simmons  v.  Mailings.  13  Times  L.  R.  447,  • 
followed  in  Stark  v.  Schuster,  24  Occ.  N.  ' 
187,    14  Man.   L.   R.   672. 

Sinclkir  v.  Preston,  20  Occ.  N.  359,  varied 
in  S.  C,  21  Occ.  N.  97.  12  Man.  L.  B. 
228,  affirmed  in  S.  C.  22  Occ.  N.  9.  31  S. 
C.  R.  408. 

Sinclair  v.  Robson,  16  U.  C.  R.  211,  followed 
in  Bank  of  Toronto  v.  McBean,  21  Occ. 
N.  44. 

Simpson  v.  Eggington,  10  Ex.  845,  followed 
in  Glascott  v.  Cameron,  10  O.  L.  R.  399, 
6   O.    W.    R.   36. 

Singleton  v.  Ellison.  [1895]  1  Q.  B.  607,  fol- 
lowed in  Rex  v.  Young,  22  Occ  X.  211, 
14  Man.  L.  R.  58.  followed  in  Rex  v. 
Osberg,  15  Man.  L.  R.  147,  1  W.  L.  R. 
121. 

Siple  v.  Blow,  2  O.  W.  R.  258.  reversed  in  S. 
C,  24  Occ.  N.  392,  8  O.  L.  R.  547,  3  O. 
W.  R.  855. 

Skillings  v.  Royal  Ins.  Co.,  22  Occ  N.  258, 
4  O.  L.  R.  123,  affirmed  in  S.  C,  23  Occ. 
N.   294.   6   O.    L.   R.  401. 

Skinner  v.  Farquharson,  33  N.  S.  Rei)s.  261, 
reversed  in  S.  C,  22  Occ.  N.  197,  32  S. 
C.  R    58. 

Skipworth's  Case,  L.  R.  9  Q.  B.  at  p.  233, 
followed  in  In  re  Bonnar,  23  Occ.  N.  269, 
Rex   V.   Bonnar.    14   Man.    L.   R.   481. 

Sly  V.  Ottawa  Agricultural  Co.,  25  C.  P.  28, 
followed  in  Green  v.  Manitoba  Assce.  Co., 
21  Occ  N.  300,  13  Man.  L.  R.  35)5. 

Smiles  v.  Belford,  25  Gr.  590,  1  A.  R.  436, 
followed  in  Carte  v.  Dennis,  21  Occ.  N. 
68.  267,  5  Terr.  L.  R.  30.  followed  in 
Black  V.  Imperial  Book  Co.,  8  O.  L.  R. 
0.  3  O.  W.  R.  467,  followed  in  Carte  v. 
Dennis,  21  Occ.  N.  267.  referred  to  in 
Imperial  Book  Co.  v.  Black,  35  S.  C.  R. 
488. 


Smith  v.  Barter,  2  Ex.  C.  R.  474,  overruled 

on  one  point,  in  Power  v.  Grifl&n,  23  Occ 

X.  79.  33   S.  C.  R.  39. 
Smith  v.  Canadian  Pacific  R.  W.  Co.,  34  N. 

S.  Reps.  22,   reversed   in   S.  C,  21   Occ 

N.  427,  31  S.  C.  R.  367. 
Smith  V.  Fort  William  Public  School  Board, 

24  O.   R.  363,   referred   to   in   Forbes  v. 

Grimsby    Public    School    Board,    24    Occ. 

X.  15,  6  O.  L.  R.  539,  2  O.  W.  R.  947. 
Smith  V.  Hughes,  L.  R.  6  Q.  B.  597,  followed 

in   Jones   Stacker  Co.   v.   Green,  22  Ooc 

N.  264,  14  Man.  L.  B.  61. 
Smith  V.  Hunt,  21  Occ.  N.  438,  2  O.  L.  R. 

134,  varied  in  S.  C,  22  Occ  N.  429,  4  O. 

L.   R.   653. 
Smith  V.   Sissiboo  Pulp  Co.,  30  N.  S.  Reps. 

348,   distinguished   in   Dominion   Radiator 

Co.  V.  Canri,  37  N.  S.  Reps.  237. 
Smith  V.  Smith,   L.  R.  20  Eq.  500,  referred 

to  in  Sandon  Waterworks  and  Light  Co. 

V.  Byron  N.  WTiite  Co.,  35  S.  C.  R.  309. 
Smith  V.  Spears,  22  O.  R.  286,  explained  and 

distinguished    in    Winters    v.   McKinistry, 

22  Occ  N.  213,  23  Occ.  N.  54,  14  Man. 

L.  R.  294. 
Smith  V.  Squires,  13  Man.  L.  R.  360,  followed 

in  Emerson  v.  Erwin,  10  B.  C.  B,  lOl. 
Smith  V.  Township  of  Raleigh,  3  O.  R.  405, 

followed  in  Shrimpton  v.  City  of  Winni- 
peg. 30  Occ  N.  248,  13  Man.  L.  R.  211. 
Smith  (S.  Morgan)  Co.  v.  Sissiboo  Pulp  ami 

Paper  Co..  30  N.   S.   Reps.  348.  affirmed 

in  S.  C,  24  Occ.  N.  285,  35  S.  C.  R.  93. 
Smitheman,    Ex.   p.,   24   Occ   N.   329,   35    S. 

C.  R.  189,  affirmed  in  Smitheman  v.  The 

King,    35    S.    C.    R.    490. 
Smurthwaite  v.   Hannay,    [1894]    A.  C.  494, 

distinguished   in   Langley   v.   Law   Society 

of  Upper  Canada,  22  Occ  N.  99.  3  O.  L. 

R.  245. 

Snell  and  Town  of  Belleville,  Re,  30  U.  C. 
R.  81,  distinguished  in  Regina  v.  Duggan, 
21  Occ.  N.  35. 

Snell  V.  Toronto  R.  W.  Co.,  20  Occ  N.  224, 
27  A.  R.  151,  affirmed  in  S.  C,  21  Occ 
N.  327,  31  S.  C.  R.  241. 

Snetsinger  v.  Leitch,  32  O.  R.  440,  referred 
to  in  Gardner  v.  Perry,  23  Occ  N.  295. 

Snider  v.  Snider,  11  P.  R.  140.  distinguished 
in  Theakstone  v.  Theakstone,  10  O.  L.  R. 
386,   6  O.   W.   R.   400.  436. 

Snure  and  Davis,  In  re,  4  O.  L.  R.  82, 
followed  in  In  re  Meyers  and  Murrans,  24 
Occ  N.  186. 

South  African  Republic  v.  La  Compagnie 
Franco-BeJge  du  Chemin  de  Fer  du  Nord, 
[1897]  2  Ch.  487,  followed  in  Dunlop 
Pneumatic  Tire  Co..  23  Occ  N.  106.  5 
O.   L.   R.  249. 

South  Riding  County  of  Perth,  2  Ont  Elec 
Cas.  30.  followed  in  Smith  v.  Carey,  23 
Occ.  N.  93,  5  O.  L.  R.  203. 

South  Staffordshire  Water  Co.  v.  Sharman, 
[1896]  2  Q.  B.  44,  referred  to  in  Haynen 
v.   Mundle,  22  Occ.  N.  152. 

South  Wales  Miners'  Federation  v.  Glamor- 
gan Coal  Co..  [1905]  A.  C.  239.  applied, 
in  Brauch  v.  Roth,  10  O.  L.  R.  2^,  6 
O.  W.  R.  345. 

Southampton.  In  re  Village  of,  and  County 
of  Bruce,  8  O.  L.  R.  106,  24  Occ  N.  353, 
3  O.  W.  R.  720.  reversed  in  S.  C.  25  Occ 
X.  12,  8  O.  L.  R.  664.  4  O.  W.  R.  341. 

South  wold  School  Sections,  Re,  3  O.  L.  R. 
81.  applied  in  In  re  Sydenham  School  Sec- 
tions, 23  Occ.  X.  305.  6  O.  L.  R.  417. 
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Sparrow  v.  Hill   7  Q.  B.  D.  362,  8  Q.  B.  D. 
479,  followed  in  Davis  v.  Herd,  22  Occ 
N.  285,  292,  4  O.  L.  R.  466. 
Spilling  V.  Ryall,  23  Occ  N.  102,  8  Ex.  C. 
R.  195,  explained  in  Spilling  v.  O'Kelly, 
24  Occ.  N.  119,  8  Ex.  C.  K.  426. 
Spirett   V.    WUlows,    3   De   G.    &    Sm.   293, 
specially    considered   in    Elgin    Loan    and 
Savings  Co.  v.  Orchard,  24  Occ.  N.  292, 
7  O.  L.  R.  695,  3  O.  W.  R.  781. 
Spratt  T.  Wilson,  19  O.  R.  28,  distinguished 
in  In   re  Mel n tyre,   Mclntyre  v.   London 
and  Western  Trusts  Co.,  24  Occ.  N.  268, 
7  O.  L.  R.  548,  3  O.  W.  R.  258. 
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fic R.  W.  Co.,  14  Man.  L.  R.  382.  23  Occ. 
N.  159,  varied  in  S.  C,  25  Occ  N.  102. 
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lowed   in   Nolan   v.   Ocean   Accident   and 
Guarantee  Corporation,   23  Occ.   N.   187, 
5  O.  L.  R.  544. 
Staebler,  Re,  21  A.  R.  266,  followed  in  Law 
V.  Acton,  22  Occ  N.  419,  14  Man.  L.  R. 
246. 
Standard  Life  Assce.  Co.  v.  Trudeau,  Q.  R. 
16  S.  C.  539,  affirmed  in  S.  C,  Q.  R.  9 
Q.  B.  499,  affirmed  in  S.  C,  31  S.  C.  R. 
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Standard  Trading  Co.  v.  Seybold,  22  Occ.  N. 
414,   affirmed    in   S.   C.   23  Occ.   N.  -45, 
5  O.   L.   R.   8. 
Star  V.   Rookesby,   1   Salk.   335,   followed   in 
Garrioch  v.  McKay,  21  Occ  N.  421,   13 
Man.   L.   R.  404. 
Starkey   v.  Bank  of  England,    [1903]    A.  C. 
114,  referred  to  in  Maneer  v.  Sanford,  24 
Occ.  N.  70. 

Starr  v.  Royal  Electric  Co..  33  N.  S.  Reps. 

156,   affirmed   in   S.   C,   20  Occ.   N.   323, 

30  S.  C.  R.  384. 
Steam    Stone   Cutter   Co.   v.    Shortsleeves,   4 

Ban.  &  Ard.  364,  approved  in  MacLaugh- 

lin  V.  Lake  Erie  and  Detroit  River  R.  W. 

Co..  21  Occ  N.  466,  2  O.  L.  R.  190. 
Stebbing    v.    Metropolitan    Board   of   Works, 

U  R.  6  Q.  B.  37,  followed  in  Letourneux 

V.  The  Queen,  21  Occ.  N.  277,  7  Ex.  C. 

R.  1 ;  and  in  Regina  v.  Harwood,  20  Occ 

X.  424,  6  Ex.  C.  R.  420. 
Stephen    v.    Simpson,    15   Or.    594,    specially 
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Stephens  v.  McArthur,  19  S.  C.  R.  446,  fol- 
lowed  in   Schwartz   v.   Winkler,   21   Occ. 

N.  574,  13  Man.  L.  R.  493,  and  in  Codville 

V.  Fraser,  22  Occ.  N.  123,  14  Man.  L.  R. 

12,  and  in  Morphy  v.  Colwell,  22  Occ.  N. 

Ill,  3  O.  L.  R.  314,  referred  to  in  Benal- 

lack   V.   Bank  of   British   North  America. 

36    8.    C.   R.    120. 
Stevenson  v.  City  of  Kinpton,  31  C.  P.  333, 

followed   in   Ottawa   Gas   Co.   v.   City   of 

Ottawa,  22  Occ  N.  408,  4  O.  L.  R.  656. 
Stevenaon  v.  Traynor,  12  O.  R.  804,  followed 

in  Hislop  v.  Joss,  22  Occ.  N.  144,  3  O.  L. 

R.  281. 

Steward  v.  England,  [1895]  2  Ch.  820.  fol- 
lowed in  Cogswell  v.  Grant,  21  Occ.  N. 
351.  ai  N.  S.  Reps.  340. 

Stewart  v.  Jones.  20  Occ.  N.  380,  19  P,  R. 
227.  reversed  in  S.  C.  21  Occ  N.  141,  1 
O.  Lu  R.  34. 

Stewart  v.  Warner.  4  B.  C.  R.  298,  approved 
in  Hopper  v.  Dnnsmuir,  10  B.  C.  R.  17. 

Stirton  v.  Gummer.  31  O.  R.  277,  followed 
in  Downey  v.  Armstrong.  1  O.  L.  R.  237. 


Stoughton  V.  Leigh,  1  Taunt  402,  followed  in 
Allan  V.  Rever,  22  Occ  N.  294,  4  O.  L. 
R.  309. 

Strathy  Wire  Fence  Co.,  In  re,  2  O.  W.  R. 
834,  affirmed  in  S.  C,  24  Occ  N.  30i, 
8  O.  L.  R.  186,  3  O.  W.  R.  889. 

Stumm  V.  Dixon,  22  Q.  B.  D.  99.  529.  ap- 
plied in  Lougheed  v.  Parrish,  4  Terr.  L. 
R.  54. 

Sturgeon  Falls  Electric  Light  and  Power  Co., 
and  Town  of  Sturgeon  Falls,  In  re,  21 
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Verreries  de  I'Etoile  Societ6  .\nonyme  dee, 
Re.  10  Pat.  CJas.  290,  distinguished  in  Sin- 
clair V.  Campbell,  21  Occ.  X.  382,  2  O.  L. 

R.  1.  .         ^ 

Verulam  v.   Bathurst,  13  Sim.  374,   followed 

in  In  re  Thomas,  21  Occ.  X.  504,  2  O.  L. 

R.  660. 
Vezina   v.   T]ie   (^ueen,    17    S.    C.    R.   1.   con- 
sidered in   Ontario   Lands  and   Oil  Co.  v. 

Canada   Southern   R.  W.  Co.,  21  Occ.   X. 

188,  1  O.  L.  R.  215. 
Victorian  Railways  Commissioiu'rs  v.  Coultas, 

13  Ai)p.   Cas.'  222,   followed   in   Geiger  v. 

Grand  Trunk  R.  W.  Co.,  1(»  O.  L.  R.  511, 

5  O.  W.  R.  434,  6  O.  W.  R.  482. 
Victorian  Raihvays  Commissioners  v.  Ooultaa, 

13   App.   Cas.   222,   discussed   in   Montreal 

Street  H.   W.  Co.  v.  Walker,  t^  R.  13  K. 

B    324. 
Vincent".  Sraaguo.  :\  V.  C.  R.  28.S.  discussed 

in  E.  V.  F.,  10  ().  L.  R.  489;  Gambell  V. 

Heggie,  5  O.  W.  R.  746,  6  O.  W.  R.  184. 
Vogel  V.  Grand  Trunk  R.  W^  Co.,  11  S.  C.  E. 

612,  followed  in  St.  Mary's  Creamery  Go. 

V.   Grand   Trunk  R.   W.   Co.,  24  Occ.   N. 

332,  8  O.  L.  R.  1,  3  O.  W.  R.  472. 
Vye  V.  McXelll  3  B.  C.  R.  24,  approved  in 

Yorkshire   (iuarantp^*   and    Securities   Cor- 

I)oration  v.  Cooii<m-.  23  Ore.   N.  3()2,  10  B. 

C.  R.  65. 

W. 

"W.  J.  Aikens,"  The,  7  Ex.  C.  R.  7,  criti- 
cized and  not  followe<l  in  Gagnon  v.  The 
"Snvov."  Dion  v.  The  *' Polino."  25  Occ. 
X.  S7.'9  Ex.  C.  R.  2.\S. 
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Wagner  v.  JeflPerson,  37  U.  C.  K.  551,  distin- 
guished in  Davidson  v.  McClelland,  21  Occ. 

N.  118.  32  O.  R.  282. 
Wakefield  Rattan  Co.  v.  Hamilton  Whip  Co., 

24  O.  R.  107,  approved  in  In  re  Strathy 

Wire  Fence  Co.,  24  Occ.  N.  307,  8  O.  L. 

R.  186,  3  O.  W.  R.  889,  not  followed  in 

In  re  William  Lamb  Mfg.  Co.  of  Ottawa, 

21  Occ.  N.  35.  32  O.  R.  243. 
Wakefield  v.  Wakefield,  20  Occ.  N.  255,  32  O. 

R.  36,  affirmed  in  S.  C,  21  Occ.  N.  367,  2 

O.  L.  R.  33. 
Wakelin   v.   I^ondon   and    South   Western   R. 

W.  Co.    12  App.  Cas.  41,   [1896]   1  Q.  B. 

196n.,  distinguished  in  Billing  v.  Semmens, 

24  Occ.  N.  83,  7  O.  L.  R.  340,  8  O.  L.  R. 

540,   3  O.   W.   R.    17,   4   0.   W.   R.  218. 

Distinguished  in  Uainer  v.  Grand  Trunk 

R.  W.  Co.,  25  Occ.  N.  93,  Grand  Trunk 

R.  W.  Co.  v,   Hainer,   36  S.  C.  R.   180. 

Followed  in  McNeil  v.  Dominion  Iron  and 

Steel    Co.,    24    Occ.    N.    236.    foltowed    in 

Bell   V.    Winnipeg  Electric  Street  R.   W. 

Co.,  24  Occ.  N.  155. 
Walker,  In  re,  [1898 J  1  I.  R.  5,  distinguished 

in  Osterhout  v.  Osterhout,  24  Occ.  N.  219. 

390,  7  O.  L.  R.  402,  8  O.  L.  R.  685,  3  O. 

W.  R.  249,  4  O.  W.  R.  376. 
Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D. 

511,    followed    in    Stobart    v.    Forbes,    20 

Occ.  N.  446.  13  Man.  L.  R.  184. 
Walker  v.   Lamoureux,   Q.  R.  21  S.  C.  492, 

affirmed  in  S.  C.  Q.  R.  13  K.  B.  209. 
Walker  v.  London  and  North-Westem  R.  W. 

Co.,  1  C.  P.  D.  518,  discussed  in  Stewart 

V.  The  King,  21  Occ.  N.  280,  7  Ex.  C.  R. 

55 
Wallace  v.  Town  of  Orangeville,  5  O.  R.  37. 

followed  in  Shrimpton  v.  (3ity  of  Winnipeg, 

20  Occ.  N.  248.  13  Man.  L.  R.  211. 
Wallingford  v.  Mutual   Society,  5  App.  Cas. 

685,  followed  in  Canadian  Motive  Plow  Co. 

V.  Cook,  21  Occ.  N.  422,  13  Man.  L.  R. 

439. 
WallisV.  Littell,  11  C.  B.  N.  S.  36yL  applied 

and  followed  in  Ontario  Ladies'  College  v. 

Kendry,  10  O.  L.  R.  324,  6  O.  W.  R.  605. 
Walmsley  v.  Griffith,  11  P.  R.  139,  considered 

in  Molsons  Bank  v.  Sawyer,  21  Occ.  N.  27, 

19  P.  R.  316. 
Walter  v..  Rooke^  50  L.  J.  Q.  B.  470,  referred 

to  in  ('icognia  v.  McHeather,  22  Occ.  N. 

309. 
Walters  v.  Solicitor  for  the  Treasury,  [1900] 

2  Cb.   107,   followed  in  In  ro  Clarke,  24 

Occ.  N.  23,  0  O.  L.  R.  551.  2  O.  W.  R. 

980. 
Warmington  v.  Palmer.  22  Occ.  N.  126,  8  B. 

C.  R.  344,  reversed,  and  S.  C,  7  B.  C.  R. 

414,   restored   in    S.   (\.   22   Occ.   N.    199, 

32  S.  C.  R.  126. 
Warner  v.  Wilmington,  25  L.  J.  Ch.  662,  con- 

sidere<l  in  Bank  of  Montrenl  v.  Bums,  22 

Occ.  N.  342. 
Warwick  v.   County  of  "Simcoe,   36  C.   L.  .1. 

461,  approved  in  Canadian  Bank  of  Com- 
merce  v.   Town   of   Toronto   Junction.   22 

Occ.  N.  97,  3  O.  L.  R.  309. 
Waterloo,   To\ATiship  of,   v.   Town   of  Berlin, 

24  Occ.  N.  89,  7  O.  L.  R.  04,  3  O.  W.  R. 

145,  affirmed  in  S.  C,  24  Occ.  N.  333,  8 

O.  L.  R.  335,  3  O.  W.  R.  JK)3. 
Waters   v.   Manipnult,   30   S.   C.   R.  604,   fol- 
lowed in  Carrier  v.  Sirois.  25  Occ.  N.  121, 

36  S.  C.  R.  221. 
Watson  V.  Russell,  3  R.  &  S.  M,  followed  in 

Ontario  Bank  v.  Yonnjr,  21  Ooc.  N.  .^C..").  2 

O.  L.  n.  T<n. 


Watson  Mfg.  Co.  v.  Sample,   19  Occ.  N.  94* 

12    Man.    L.    R.    373,    followed    in    Abell 

Engine  and   Machine   Works   Co.   v.   Mc- 

Guire,  21  Occ.  N.  358.  13  Man.  L.  R.  454. 
Watt  V.  Barnett,  3  Q.  B.  D.  363,  approved  in 

McCaul   V.   Christie,   15  Man.   L.  R.  358. 
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Watt  V.' Watt,*  1 1905 J  A.  C.  115,  followed  in 

Hockley  v.  Grand  Trunk  R.  W.  Co..  10  O. 

L.  R.  363,  6  O.  W.  R.  57. 
Watts,   Re,  29  Ch.  D.  947,  distinguished  in 

I^w  V.  Acton,  22  Occ.  N.  419,   14  Man. 

L.  R.  246. 
Waugh  V.  Morris,  L.  R.  8  Q.  B.  202,  specially 

referred  to  in  Boucher  v.  Capital  Brewing 

Co.,  9  O.  L.  R.  266,  5  O.  W.  R.  270. 
Webb  V.  Stenton,  11  Q.  B.  D.  518,  followed 

in  Carswell  v.  Langley,  22  Occ.  N.  97,  3 

O.  L.  R.  261. 
Webster  v.  City  of  Sherbrooke.  24  S.  (\  R. 

52,  268,   referred  to   in   County  of  Tous- 

signant  v.  County  of  Nicolet,  22  Occ  N. 

355,  32  S.  (;.  R.  353. 
Weekes  v.  Frawley,  23  O.  R.  2;i5,  approved 

and  applied  in  Fisken  v.  Marshall,  10  O. 

L.  R.  552,  6  O.  W.  R.  611. 
Weir  v.  Canadian  Pacific  R.  W.  Co.,  16  A. 

R.    10(»,    followed    in    Royle   v.    Canadian 

Northern   R.   W.   Co.,  23  Occ.  N\  25,   14 

Man.  L.  R.  275. 
Weise  v.  Wardell,  L.  R.  19  Eq.  171,  followed 

in  Schwartz  v.  Winkler,  22  Occ.  N.  401, 

14  Man.  L.  R.  197. 
Weldon  v.  Dicks,  10  Ch.  D.  253.  followed  in 

Morang  v.  Publishers'   Syndicate,  21  Occ. 

N.  77,  32  O.  R.  393. 
Weldon  v.  Xeal,  10  Q.  B.  D.  :«)4,  followed  in 

Ferguson  v.  Bryans,  24  Occ.  N.  194. 
Welland  Case,  H.  E.  C.  187,  follow^  in  In 

re  Lisgar  Dominion  Election,  21  Occ  N. 

487,  13  Man.  L.  R.  478. 
Wellbanks  v.   Conger,   12   P.   R.   354,  distin- 

guished   in   Clarke   v.   Trask,   21   Occ.   N. 

166,  1  O.  L.  R.  207. 
Wendhall,  In  re,  20  Q.  B.  D.  832,  referred  ta 

in  In  re  Gaynor  and  Greene,  25  Occ  N. 

116;  Gaynor  and  Greene  v.  United  States 

of  America.  36  S.  C.  R.  247. 
Western   Aasce.  Co.  v.  Temple    31   S.  C.  R. 

373,  followed  in  Whitla  v.  Royal  Ins.  Co., 

22  Occ  N.  69,  72,  266,  14  Man.  L.  R.  90. 
Wentworth  Dominion  EHection,  In  re,  Sealey 

V.    Smith.   9  O.   L.   R.  201,   5   O.   W.   R. 

282,  affirmed  in  S.  C,  25  Occ.  N.  133,  3b 

S.  C.  R.  497. 
West    Durham    Dominion    Ejection,    In    re — 

Burnham    v.   Thornton   and   Bingham,   21 

Occ.  N.  169,  affirmed  in  S.  C,  21  Occ.  N. 

365.  31  S.  C.  R.  314. 
West  Elgin   Provincial  Election,  In  re,  2  Blec. 

(^as.   38,   followed   in   In   re   South   Perth 

Provincial    Election,    18   Occ    N.    255,    2 

Elec.  Cas.  47.     At  p.  45,  followed  in  Re 

Prince   Edward   Provincial   Election,  9  O. 

L.  R.  4<53,  5  O.  W.  R.  376. 
West    Hurouj  In    re,  2    Ont.    Elec.    Cas.  58, 

corrected  m  In  re  Halton  Election,  22  Occ. 

N.  362j^  4  O.  L.  R.  345.     Coultas,  13  App. 

Cas.  222,  discussed  in  Montreal  iStreet  R. 

W.  Co.  v..  Walker,  Q.  R.  13  K.  B.,p.  62, 

distinguished  in  Re  West  Huron  Provincial 

Election,  9  O.  L.  R.  602,  5  O.  W.  R.  378. 
West    Wellington    Case.    1    E     C.    16,    distin- 
guished in  In  re  East  Middlesex  Provincial 

Election,  23  Occ.  N.  183,  5  O.  L.  R.  644. 
Westville.  Town  of,  v.  Munro,  .32  X.  S.  Reps. 

311.  followed   in  City  of  Halifax   v.  Far- 

quhnr.  33  N.   S.   Heps.  20J^. 
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Whitby.  Town  of,  v.  Grand  Trunk  R.  W.  Co., 

20  Geo.  N.  379.  32  O.  H.  99,  reversed  in 
S.  C,  21  Occ.  N.  226,  1  O.  L.  R.  480, 
White,  Ex  p.,  L,  R.  6  Oh.  397,  explained  and 

distinguished   in   I^angiey   v.    Kahnert,   24 

Occ.  N.  225,  7  O.  L.  R.  356,  3  O.  W.  R.  9. 
White  V.  Tomaiin,  19  O.  R.  513,  followed  in 

Maher  v.  Penkalski,  24  Occ.  N.  407. 
White  (Byron  N.)  Co.  v.  Sandon  Waterworks 

and  Light  Co.,  24  Occ.  N.  39,  reversed  in 

S.  C.  10  B.  C.  R.  361. 
Whitehouse  v.  F«?llowe8.  10  C.  B.  N.  S.  765, 

referred    to    in    Montreal    Street    R.    W. 

Co.  V.  Boudreau.  25  Occ.  N.  124,  36  S.  C. 

U.  329. 
WhMla   V.    Manitoba   Assurance   Co.,    Whitla 

V.  Royal  Ins.  Co..  22  Occ.  N.  69,  72,  266, 

K  Man.  L.  R.  90,  reversed  in  Manitoba 

Z&surance  Co.  v.  AVhitla,  Royal  Ins.  Co. 

V.  Whitla,  24  Occ.  N.   Ill,  34  S.  C.  R. 

191. 
Whitmore  v.   Turquand,   3   D    F.  &   J.   107, 

followed   in  Capstick   v.   Hendry,  22  Occ. 

N.  35. 
Widder  v.  Buffalo  and  Lake  Huron  R.  W.  Co., 

24  U.  C.  R.  234,  applied  and  followed  in 

In  re  Oliver  and  Bay  of  Quinte  R.  W.  Co., 

24  Occ.  N.  18,  6  O.  L.  R.  543,  2  O.  W. 

R.  953. 
Wilding  V.  Sanderson,   [1897]  2  Ch.  534,  re- 
ferred to  in  Beaudry  v.  Gallien,  23  Occ.  N, 

46,  5  O.  L.  R.  73. 
Wildman  v.  Tait,  21  Occ.  N.  30,  32  O.  R.  274, 

affirmed  in  S.  ('..  21  Occ.  N.  465,  2  O.  L. 

R.  307. 
Wilkes  V.  Home  Life  Association  of  (Canada, 

In  re,  3  O.  W.  R.  589,  affirmed  in  S.  C, 

24  Occ.  N.  339,  8  O.  L.  R.  91,  3  O.  W. 

R.  675,  744. 
Wilkie  V.  JeUett,  15  Occ.  N.  315,  2  Terr.  L. 

R.  133,  affirmed  in  S.  C,  16  Occ.  N.  260, 

26  S.  C.  R.  282,  p.  125.  26  S.  C.  R.  282, 

applied  in  In  re  Kerr,  5  Terr.  L.  R.  297. 
Wilkinson  v.  Martin,  8  C.  &  P.  1,  followed  in 

Aikins  v.  Allan,  24  Occ.  N.  154,  14  Man. 

L.  R.  549. 
Wilkinson  v.  Page.  1  Hare  276,  followed  in 

Blakeston   v.   Wilson.  23  Occ.   N.   27,   14 

Man,  L.  R.  271. 
Willcock  V.  Terrell.  3  Ex.  D.  323,  distinguished 

in  Stewart  v.  Jones,  21  Occ.  N.  141,  1  O. 

L.  R.  34. 
Williams,  Re.  23  Oec.  X.  156,  5  O.  L.  R.  345, 

applied  in  In  re  Clark,  24  Occ.  N.  399,  8 

O.  L.  R.  599,  4  O.  W.  R.  414. 
Williams  v.  Faulkner,  8  B.  C.  B.  197.  followed 

in  Stevenson  v.  Parks,  10  B.  C.  R.  387. 
Williams  v.  Jordan,  6  Ch.  D.  517,  followed  in 

Maber  v.  Penkalski,  24  Occ.  A.  407. 
Williams  v.  Kershaw,  5  L.  J.  Ch.  86,  11  CI. 

&  Fin.  llln.,  42  R.  R.  269,  not  followed 

in  Re  Huyck.  10  O.  L.  R.  480,  5  O.  W. 

R.  794,  6  O.  W.  R.  112. 
Williams  v.  Mayor  of  Tenby,  5  C.  P.  D.  135, 

distinguished  in  In  re  Ottawa  Provincial 

Election — Randall  v.  Powell,  2  Elec.  Cas. 

64. 
WiUiams  v.  Preferred  Mutual  Accident  Assn., 

91    Ga.    698,    distinguished    in    Shera    v. 

Ocean  Accident  and  Guarantee  Corpn.,  21 

Occ.  N.  138.  32  O.  R.  411. 
Williams   v.    Quebrada   Railway,    Land,   and 

Copper  Co..    [1895]    2   Ch.   751.   followed 

in  Smith  v.  Hunt.  21  Occ.  N.  237,  1  O.  L. 

R.  334. 
Williamson  v.  Brians,  12  C.  P.  275,  followed 

in  In  re  Ratdiffe  v.  Crescent  Hill  Timber 

To..  21  Ore.  X.  234.  1  O.  L.  R.  331. 


Williamson    v.    Johnson,    62    Vt.    at  I).   383, 

specially   referred   to  in  Ryan  v.  Whelan, 

21  Occ.  N.  406. 
Williamson  v.  Township  of  Elizabethtown,  2 

O.  W.  R.  977,  reversed  in  S.  C,  24  Occ. 

N.  313,  8  O.  L.  R.  181,  3  O.  W.  R.  742. 
Wilmot  V.  Barber,  15  Ch.  D.  96,  referred  to 

in   Sandon  Waterworks  and  Light  Co.  v. 
,    Byron  N.  White  Co.,  35  S.  C.  R.  309. 
Wilson  and  Town  of  Ingersoll,  Re,  25  O.  R. 

439,   commented    on    in    Re    Dewar  and 

Township  of  East  Williams,  10  O.  L.  R. 

463,  6  O.  W.  R.  186. 
Wilson,    In   re,   Pennington   v,   Payne,   54  L. 
'  T.  N.  S.  600,  2  Times  L.  R.  443,  approved 

in  In  re  Ross  and  Davies,  24  Occ.  N.  213, 

7  O.  L.  R._  433,  3  O.  W.  R.  215. 
Wilson,  In  re  Trusts  Corporation  of  Ontario 

v.  Irvine,  17  I*.  R.  407,  followed  in  In  re 

Xichol.  21  Occ.  N.  184,  1  O.  L.  R.  213. 
Wilson  v.  Canadian  Development  Co.,  22  Occ. 

N.  271,  8  B.  C.  R.  82,  reversed  in  S.  C. 

33  S.  C.  R.  432. 
Wilson   V.   City  of   Montreal,   24  L.   C.  Jur. 

222,   approved   in   Ross  v.   The  King,   23 

Occ.  N.  33,  32  S.  C.  R.  532. 
Wilson  V.  Hotchkiss,  21  Occ.  N.  493,  2  O.  L. 

R.  261,  affirmed  in   S.  C,  22  Occ.  N.  3. 

and  S.  C.,  sub  nom.  Milburn  v.  Wilson,  31 

S.  C.  R.  481. 
Wilson   v.   Lancashire  and   Yorkshire  R.  W. 

Co.,  9  C.  B.  N.  S.  632,  followed  in  Centaur 

Cycle  Co.  v.  Hill,  24  Occ.  N.  121,  7  O.  L. 

R.  110.  2  O.  W.  R.  1025. 
Wilson  V.  Shaver,  21  Occ.  N.  141,  1  O.  L.  R. 

107.  affirmed  in  S.  C,  22  Occ.  N.  11.  3  O. 

L.  R.  110. 
\Mlson   V.   Windsor   Foundry   Co.,   33   N.    S. 

Reps.  21,  affirmed  in  S.  (■..  31  S.  C.  R. 

381. 
Windsor   and    Annapolis    R.    W.   Co.   v.   The 

Queen,  11   App.  Cas.  607,   referred  to  in 

Johnson  v.  The  King,  24  Occ.  N.  2,  8  Ex. 

C.  R.  360. 
Wineberg  v.  Hampson,  19  S.  C.  R.  369,  fol- 
lowed in  Carrier  v.  Sirois,  25  Occ.  N.  121, 

36  S.  C.  R.  221. 
Winfield  v.  Fowlie,  14  O.  R.  102,  considered 

in  Eraser  v.  Mutchmor.  25  Occ.  N.  17,  8 

O.  L.  R.  613,  4  O.  W.  R.  290. 
Winnipeg  Case,  27  S.  C.  R.  201,  distinguished 

in  In  re  Provencher  Dominion  Election,  21 

Occ.  N.  315,  13  Man.  L.  R.  444. 
Winnipeg,  City  of,  v.  Canadian  Pacific  R.  W. 

Co.,  19  Occ.  N.  287,  12  Man.  L.  R.  581, 

affirmed  in  S.  C,  20  Occ.  X.  4.33.  30  S.  C. 

R.  558. 
Winsfear  v.  Accident  Ins.  Co.,  6  Q.  B.  D.  42, 

followed  in  McKellar  v.  Canadian  Pacific 

R.  W.  Co.,  24  Occ.  X.  152.  14  Man.  L.  R. 

614. 
Winterbottom      v.     London     Police    Commis- 
sioners, 21   Occ.  X.  260,  1  O.  L.  R.  549, 

affirmed  in  S.  C,  21  Occ.  N.  431,  2  O.  L. 
AVithers   v.    Reynolds.   2   B.   &   Bd.   882,   fol- 
lowed in  McCowan  v.  McKay,  22  Occ.  X. 

100,  13  Man.  L.  R.  590. 
Wolf  V.  Tait,  4  Man.  L.  R.  59,  followed  in 

Aikins  v.  Allan,  24  Occ.  X.  154,  14  Man. 

L.  R.  549. 
Wolf  V.  Tait,  4  Man.  L.  R.  59,  followed  in 

Wilkes   V.   Maxwell.   24   Occ.    X.   150,    14 

Man.  L.  R.  .509. 
Wolf  V.  Tait,  4  Man.  L.  U.  59,  distinguished 

in  Calloway   v.   Stobart.  24  Oc(>.   N.   148, 

14  Man.  L.  R.  6r>0. 
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Wolf  4.  Tait,  4  Man.  L.  R.  59,  followed  in 
Brydges  v.  Clement,  24  Occ.  N.  96.  14 
Man.  L.  tt.  588. 

Wood  V.  Boosey,  L.  U  2  Q.  B.  340,  not 
followed  in  Morang  v.  Publishers'  Syndi- 
cate, 21  Occ.  N.  77,  32  O.  R,  393. 

Wood  V.  Sutcliflfe.  2  Sim.  N.  S.  1(58.  distin- 
guished in  Miller  v.  Campbell,  23  Occ.  N. 
233,  14  Man.  L.  B.  437. 

Wood  V.  The  Queen,  7  S.  C.  R.  634,  referred 
to  in  Boston  Rubber  Shoe  Co.  v.  Boston 
Rubber  Co.  of  Montreal.  21  Occ.  N.  279, 
7  Ex.  C.  R.  47. 

Woodstock  Woollen  Mills  Co.  v.  Moore,  34 
N.  B.  Rh^s.  47'),  reversed  in  S.  C.  19  Occ. 
N.  301,  29  S.  C.  R.  627. 

Woodward  v  Sarsons,  L,  R.  10  C.  P.  733. 
applied  in  In  re  Wentworth  Dominion 
Election,  Sealey  v.  Smith,  9  O.  L.  R.  201, 
5  O.  W.  R.  282. 

Wordsworth  v.  Harley,  1  B.  &  Ad.  391,  re- 
ferred to  in  Montreal  Street  R.  W.  Co.  v. 
Boudreau,  25  Occ.  N.  124,  36  S.  C  R.  329. 

Wrijrht  v.  xMattison,  59  U.  C.  R.  50,  followe<] 
in  In  re  Canadian  Pacific  R.  W.  Co.  and 
r^echtxier.  23  Occ.  N.  339.  14  Man.  L.  R. 

Weight  V.  Pitt,  L.  R.  3  Ch.  809,  followed  in 
Muir  V.  Alexander,  24  Occ.  N.  410. 

Wynnes  and  Montreal  Park  and  Island  R. 
W.  Co..  In  re,  Q.  R.  14  S.  C.  409.  reversed 
in  S.  C.  Q.  R.  16,  S.  C.  105,  but  restoreil 
in  S.  C,  Q.  R.  9  Q.  B.  483. 

X. 

Xeuos  V.  Wickham,  L.  R.  2  H.  L.  29(i.  fol- 
lowed in  Nelson  Coke  and  Gas  Co.  v. 
Pelfatt.  22  Occ.  N.  382.  4  O.  L.  R.  481. 

Y. 

Yates  V.  Yates.  28  Beav.  637,  followed  in 
Whitesell  v.  Roooe.  23  Occ.  X.  107,  5  O. 
L.  R.  352. 


Ydun,  The,  15  Times  L.  R.  361,  referred  to  in 
North  British  Canadian  Investment  Co.  y. 
Trustees  of  St.  John  School  District  No. 
16,  N.  W.  T.,  35  S.  C.  R.  461. 

York  and  Peel,  In  re  Justices  of,  Ex  p.  Mason, 
13  C.  P.  15,  followed  in  Rex  v.  Tucker, 
10  O.  L.  R.  300.  6  O.  W.  R.  533. 

Youghal  Election,  3  Ir.  R.  C.  L.  53.  1  O'M, 
&  II.  2in.  followed  in  In  re  East  Middlesex 
Provincial  Election,  23  Occ.  N.  183,  5  O. 
I..  R.  044. 

Young  v.  Accident  Ins.  Co.  of  N.  A.,  M.  L. 
R.  5  S.  C.  222,  approved  in  Magann  v. 
Grand  Trunk  R.  W.  Co.,  Q.  R.  21  S.  C. 
72.  4  Q.  P.  R.  348. 

Young  V  Brassey,  1  Ch.  D.  277,  followed  in 
Mclver  v.  Crown  Point  Mining  Co.,  21 
Occ.  X,  127,  19  P.  R.  335. 

Y'oung  V.  Dominion  Construction  Co.,  19  P. 
R.  139,  corrected  in  Taylor  v.  Taylor.  23 
Occ.  X.  335,  6  O.  h.  R.  356. 

Young  v.  Erie  and  Huron  It.  W.  Co.,  27  O. 
R.  530,  (X)miiu'nted  on  in  .James  v.  Grand 
Trunk  R.  W.  Co.,  21  Occ.  X.  110.  1  O.  L. 
R.  127. 

Young  v.  Midland  R.  W.  Co..  22  S.  C.  R. 
190,  followtxi  in  Forbes  v.  (irimsby  Public 
School  Board,  24  Occ.  X.  1,5,  6  O.  L,  R. 
53J),  2  O.  W.  R.  t>47. 

Young  V.  Tucker,  18  P.  R.  449,  referred  to  in 
Liscomb  Falls  Co.  v.  Bishop,  24  Occ.  N. 
18r,. 

Yule  V.  The  Queen.  6  Ex.  C.  R.  123.  30  S.  0. 
R.  .S5,  referred  to  in  Henry  v.  The  King, 
25  Occ.  X.  141.  9  Ex.  C.  R.  417. 

Z. 

Zimmer  v.  Graml  Trunk  R.  W.  Co.,  19  A.  R. 
693,  considered  in  Findlay  v.  Canadian 
Pacific  R.  W.  Co..  21  (he  X.  461.  5  Terr. 
T..  R.  143. 
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ABANDONMENT. 

See  Appeal  —  Assessment  and  Taxes  — 
Bankbuptcy  and  Insolvency— Costs — 
Execution  —  Insukance  —  Landlord 
ajnd  Tenant — Mines  ai^d  Minerals — 
Pabtnebship  —  Tbade  Name  —  Trade 
Mark — Way. 


ABATEMENT. 

See  Landlord  and  Tenant — Negligence — 
Nuisance — Practice  —  Specific  Per- 
FOBicANCE — Wills. 


ABOBTION. 


See  Criminal  Law. 


ABOBTIVE  SALE. 


tiee  Trusts  and  Trustees. 


ABSCONDING  DEBTOB. 


See  Arrest. 


ABSENTEE. 


See   Wills. 


ABSTRACT  OF  TITLE. 

Set  QiTiETrNG  Titles  Act — ^Registry  Laws 
— Vendor  and  Purchaser. 


ACCEPTANCE. 

See  Bills  of  E^xchanoe — Sale  of  Goods — 
VKifDOR  AND  Purchaser  —  Work  and 
Labock. 

D— 1 


ACCELEBATION. 

See  Landlord  and  Tenant  —  IjImitation 
OF  Actions  —  Mortgage — Vendor  and 
Purchaser. 


ACCESS0B7. 


See  Criminal  Law. 


ACCIDENT  nrSUBANCE. 


See  Insurance. 


ACCIDENT. 


fi^ee  Negligence — Railway. 


ACCOMPLICE. 


See  Criminal  Law. 


ACCOBD  AND  SATISFACTION. 

Sec  Bills  of  Exchange  and  Promissory 
Notes — Company — ^Mortgage. 


ACCOUNTANT. 


See   Chartered  Accountant — Solicitor. 


ACCOUNT. 

Aetion.  for — Agent* $  Returns — Compromise 
— 8uh8equ€ni  Discovery  of  Error — Rectifica- 
tion— Prejudice.l — P.  was  agent  to  manage 
the  wharf  property  of  W.,  and  receive  the 
rents  and  profits  thereof,  being  paid  by  com- 
mission.     When    his   agency    terminated    W. 


ACCOUHT. 


was  unable  to  obtain  account  from  him,  and 
brought  an  action  therefor,  which  was  com- 
promised by  P.  i>aying  $375,  giving  $125 
cash  and,  a  note  for  the  balance,  and  re- 
ceiving an  assignment  of  all  debts  due  to  W. 
in  respect  to  the  wharf  property  during  his 
agency,  a  list  of  which  was  prepared  at  the 
time.  Shortly  before  the  note  became  due 
P.  disco vei'ed  that  on  one  of  the  accounts 
assigned  to  him  $100  had  been  paid,  and  de- 
manded credit  on  his  note  for  that  sum. 
This  W.  refused,  and  in  an  action  on  the 
note  I*,  asserted  that  the  error  avoided  the 
compromise,  and  that  the  note  was  with- 
out consideration,  or  in  the  alternative  that 
the  note  should  be  rectified: — HWd,  that,  as 
it  appeared  that  P.'s  attorney  had  knowledge 
of  the  erix)r  before  the  compromise  was 
eflfected.  and  as,  by  the  compromise.  W.  was 
prevented  from  going  fully  into  the  accounts 
and  |)erhap6  establishing  a  greater  liability 
on  the  part  of  P.,  \V.  was  entitled  to  recover 
the  full  amount  of  the  note.  Peters  v.  Wor- 
rail.  22  Occ.  N.  198,  32  S.  C.  K.  52 

Aotion  for — Company — Board  of  Direc- 
tor*— 'Ofitt* — Particulars.] — In  an  action  en 
reddition  de  comptes  brought  by  a  company 
against  their  president,  the  onus  is  upon  the 
defendant  to  establish  his  allegation  that  the 
plaintiffs*  board  ot  directors  is  incomplete. 
2.  The  plaintiffs  asked  that  in  default  of 
accountmg  the  defendant  should  be  adjudged 
to  pay  a  certain  sum  which  they  alleged  he 
had  received  by  virtue  of  certain  contracts : 
— Held,  that  they  were  not  obliged  to  state 
at  what  date  and  from  what  persons  such 
sum  had  been  received.  Temi^couata  K,  IV. 
Co.  V.  Macdonald.  3  Q.  P.  R.  462. 

AetioiL  for — ycglcrf  to  File — Order.] — 
A  plaintiff,  who  sues  upon  an  account  with- 
out filing  it.  and  whose  dei*laration  is  in 
general  terms,  will  be  ordered  upon  motion 
of  the  defendant  to  file  his  account,  and  to 
serve  a  copy  upon  the  defendant.  Lachine 
Rapids  Co.  v.  Hemond,  5  Q.  P.  R.  138. 

Aetion  for  —  ti  err  ice  of  Account — Dila- 
tory Exception,] — The  failure  to  serve  upon 
the  defendant  a  detailed  account  at  the  same 
time  as  proces.s  in  the  action,  is  not  ground 
for  an  exception  to  the  form,  but  rather  for 
a  dilatory  exception,  such  failure  having  only 
the  effect  of  delaying  the  proceedings  until 
the  account  has  been  served.  Dubnitf  v. 
Lco/oirc,  Q.  R.  24  S.  C.  314. 


party ;  and  objections  to  that  mode  of  pro- 
ceeding should  be  made  by  an  exception  to 
the  form,  and  not  by  demurrer.  Blackwood 
v.  Slussen,  4  Q.  P.  H.  432. 


.V 


A^'ocmemt   as  to   Maaiif  aeti 
Sale   of  Patemted  Artiele  —  Tjicense  to   ] 
^:ell  or  agency   for  sale — Partnership — Fidu- 
<»iary  relationship — Statute  of  Limitations — 
Cancellation    of    agreement — Notice — Subse- 
tiuent   sales — Waiver — Reference — Sales  sub- 
sequent  to  judgment  —  Infringement.  Barr  j 
Cask  and  Package  (^arricrs  Co.  v.  Hamilton 
Brass  Mannfacturinff  Co,.  3  O.  TV.  R.  7^. 
\\  O.  \V.  R.  tU3. 

Co-lieirfl — Form  pf  action.]— Xn  heir  has   . 
no  right  to  sue  one  of  his  co-heirs  en  reddi-    , 
tion  de  compte.  but  the  only  action  which  he   ' 
can  bring  is  an  aotion  en  compte  et  partage. 
Renand  v.  Delfausse.  5  Q.  P.  R.  230. 

(•o^testatiom — Maladministration  —  Er- 
reption  to  Form  —  Demurrer.]  —  The  party 
seeking  an  aci"ount  may.  in  his  contestation 
of  the  account  rendered,  urge  all  acts  of  mal- 
administration committed  by  the  accounting  ' 


—  Settlement  —  Opening  up  — 
Reference — Special  directions,  hull  v.  Jack- 
son, 3  O.  W.  R.  717. 

Erideaoe — Reference — Appeal —  Arrange- 
ment for  payment  of  cre<][;tor8 — Fraudulent 
conveyance^— Omission  from  report  —  Motion 
to  amend — Error  of  referee.  Lynch  v.  J/tir- 
phy,  3  O.  W.  R.  401. 

Extra- Judloial  Aooount*  —  Form — Ad- 
ministration— Reformation  of  Account — Ac- 
tion en  Reddition.] — The  rendering  of  an  ac- 
count divided  into  distinct  heads  of  receipts, 
disbursements,  and  balances,  is  only  required 
by  law  in  the  case  of  accounts  which  are 
rendered  in  the  cause  in  pursuance  of  a  judg- 
ment. No  particular  form  is  necessarj^  for 
extra-judicial  accounts,  and  it  ia  sufficient  if 
they  give  such  details  in  regard  to  their  sub- 
ject as  wull  make  it  possible  to  check  them. 
2.  When  an  account  of  an  administration  is 
rendered,  the  person  to  whom  it  is  rendered 
has  no  right,  upon  the  ground  that  it  is  in- 
complete or  inexact,  to  begin  an  action  en 
reddition  de  compte :  he  should  proceed  by 
way  of  action  for  reformation  of  the  account. 
Beaudry  v.  PrH>o8t,  Q.  R.  22  S.  C.  32. 

Jmisdietiom  —  Master  and  Servant  — 
Division  of  Office  Receipts — Discovery.] — 
In  a  suit  for  an  account  the  plaintiff  stated 
liint  he  was  appointed  deputy  sheriff  by  the 
defendant,  under  an  agreement  that  he  was 
to  have  half  of  the  net  receipts  of  the  sheriff^s 
office.  The  defendant  stated  the  agreement  to 
be  that  the  plaintiff  was  to  have  half  of  the 
fees  from  writs  and  executions  only.  On  the 
probabilities  of  the  evidence  the  Court  found 
in  favour  of  the  defendant's  version  of  the 
agreement.  Of  the  receipts  in  which  under 
this  finding  the  plaintiff  might  be  entitled  on 
discovery  to  share,  the  fees  in  one  case, 
amounting  to  $35,  alone  remained  undivided: 
— Held,  that  the  bill  should  not  be  dismissed. 
Hawthorne  v.  Sterlinff,  24  Occ  N.  241,  2  N. 
R.  Eq.  Reps.  503. 

Partltiom — Requite  Civile  —  Amendmen t 
— Supreme  Court  icf,  s.  6S — Order  nunc  pro 
tunc  —  Final  or  Interlocutory  Judgment — 
Form  of  Petition  in  Rerocation  —  Res  Judi- 
cata.]—On  a  reference  to  amend  certain  ac- 
counts already  taken,  a  judgment  rendered 
on  the  30th  September.  1001.  adjudicated  on 
matters  in  issue  bet^'een  the  parties,  and,  on 
the  accountant*s  report,  homologated  on  the 
2,1th  October,  1JK)1,  judgment  was  ordered  to 
be  entered  against  the  appellant  for  $26,31(), 
on  the  30th  January.  1902.  The  appellant 
filed  a  requite  civile  to  revoke  the  latter  judg- 
ment within  six  months  after  it  bad  been 
rendered,  but  without  referring  to  the  first 
judgment  in  the  conclusions  of  the  petition. 
It  was  objected  that  the  first  judgment  had 
the  effect  of  res  judicata  as  to  the  matters  in 
dispute  and  was  a  final  judgment  inter  par- 
tes : — Held.  that,  whether  the  first  judgment 
was  final  or  merely  interlocutory,  the  peti- 
tion in  revocation  must  be  taken  as  impeach- 
ing both  former  judgments  relating  to  the  ac- 
("ounts  upon  which  it  was  based :  that  it  came 
in  time,  as  it  had  been  filed  within  six 
months  of  the  rendenc?  of  the  last  judgment ; 
and  that  it  virtually  raised  anew  all  the  is- 
sues relating  to  the  taking  of  the  accoanta 


ACTION. 
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affected  by  the  two  former  judgments.  A  mo- 
tion to  amend  the  petition  so  as  to  include 
specifically  any  necessary  conclusions  against 
the  judgment  of  the  3Uth  September,  1901. 
had  been  refused  in  the  Court  below,  and 
was  renewed  on  the  appeal  to  the  Supreme 
Court  of  Canada: — Held,  that,  as  the  facts 
set  forth  in  the  petition  necessarily  involved 
a  contestation  of  the  accountant's  reports 
dealt  with  in  the  first  judgment,  the  case 
was  a  proper  one  for  the  exercise  of  the  dis- 
cretion allowed  by  s.  63  of  the  Supreme 
Court  Act,  and  that  the  amendment  to  the 
conclusions  of  the  petition  should  be  per- 
mitted nunc  pro  tunc.  Hill  v.  Hillt  24  Occ. 
X.  73,  34  S.  C.  U.  13. 

Fleadias — Account  Rendered  before  Ac- 
Uon.] — When  the  rendering  of  an  account, 
with  vouchers  and  deposit  of  the  balance,  is, 
by  the  plea,  alleged  to  have  been  made  be- 
lore  the  institution  of  the  action,  the  phiin- 
tiff  cannot  inscribe  in  law,  but  must  dis- 
cuss (d^battre)  such  account.  Nixon  v. 
Mxon,  Q.  R.  24  S.  C.  316. 

Pleading — Incidental  Demand  —  OmiH- 
sioHS  from  Principal  Demand.]  —  Omissions 
made  by  the  plaintiff  in  framing  an  action 
en  reddition  de  compte  may,  notwithstand- 
ing Arts.  516  and  522,  C.  P.,  be  the  subject 
of  an  incidental  demand.  Roe  v.  Hood,  4 
g.  P.  R.  333. 

Rlskt  of  Aetion  toT— Privity — Pledge 
of  Debentures — Subsequent  Claim  on  Pro- 
tredg.] — A  contractor  for  work  to  be  done 
for  a  company  who  have  agreed  to  pay  him 
by  handing  over  the  proceeds  of  their  deben- 
tures, which  have  been  transferred  for  the 
purpose  of  securing  a  loan,  the  contractor 
consenting  that  the  lender  shall  be  paid  be- 
fore him  out  of  the  proceeds  of  the  deben- 
iur«»«,  has  a  right  of  action  for  an  account 
against  the  latter.  Fosbrooke  v.  Murray,  6 
Q.  P.  R.  122. 

Beden&ptioii  —  Trustee  in  possession  — 
Master's  report — ^Appeal.  Hull  v.  Allen,  1 
0.  W.  R.  151.  782.  6  O.  W.  R.  961. 

Re-openins —  Delay — Contract — Error.] 
— ^The  appellants  contracted  with  respondents 
to  furnish  them  with  electric  lighting  at  three 
quarters  oi  a  cent  per  ampere  hour,  the  bill 
to  be  rendered  monthly.  At  this  time  the 
current  was  52  volts,  but  it  was  soon  after 
doubled,  without  any  notice  to  the  respon- 
dents, and  without  any  change  in  the  light- 
ing. Accounts  were  rendered  at  the  original 
rate  daring  about  two  years  and  a  half, 
when  the  appellants  pretended  that,  in  conse- 
quence of  the  increase  of  the  voltage,  the 
quantity  of  the  light  furnished  was  doubled, 
and  the  action  was  to  recover  the  value  of 
the  additional  light  from  the  date  of  the 
change: — Held,  afiirming  the  judgment  in  Q. 
R.  16  8-  C.  377,  that,  the  appellants  having, 
during  a  lengthened  period,  placed  their  own 
interpretation  upon  the  contract,  and  the  re- 
iipondenta  having  thereby  been  deprived  of 
any  opportunity  to  abandon  the  agreement, 
it  "was  too  late  for  the  appellants  to  com- 
plain that  they  had  followed  a  wrong  prin- 
Hplp  in  calculating  the  light  furnished.  Royal 
Electric  Co.  v.  Davis,  Q.  R.  9  Q.  B.  445. 

t^lf,  of  Hotel  Business — Counterclaim 
for  balance  of  purchase  money — Peductions 
—Resale  of  assets — ^License — Trust  —  Good- 
will —  Chattel   mortgage  —  Seizure  —  Sale  — 


Onus.  Boudher  v.  Capital  Brewing  Co.,  5 
O.  W.  R.  270,  686,  6  O.  W.  R.  70. 

Stated  aeconnt — Agreement  not  to  sue 
—  Conditional  statement  —  Further  adjust- 
ment OI  accounts — Recovery  on  one  item — 
Absence  of  alternative  claim  on  items; — Re- 
fusal to  amend — Admission  of  parol  evidence 
— Partnership — Profits.  Jackson  v.  Drake 
(B.C.),  1  W.  L.  R.  97,  2  W.  L.  R.  379. 

Work  Done  and  Serrloes  Rendered — 

Set-oflf  —  Counterclaim  —  Cross-accounts  — 
Costs.  Sjostrom  v.  Gale  (N.W.T.),  2  W.  L. 
R.  332. 

See  Administration — An  n uity — Appeal 
— Abbitkation  and  Award— Bills  of  Bx- 
ciianoe  and  promissory  notes — contract 
— Costs— Courts — Limitation  or  Action 
— Mortgage — Set-off — Trusts  and  Trus- 
tees. 


ACCOXTNT  STATED. 


See  Evidence. 


AGGEETION. 


See  Water  and  Watercourses. 


ACKNOWLEDGMENT. 


See  Limitation  of  Action. 


ACaUIESCENCE. 

See  Appeal — Bills  of  Exchange  and  Pro- 
missory Notes — Husband  and  Wife — 
Master  and  Servant — Partnership — 
Vendor  and  Purchaser — Water  and 
Watercourses — Way. 


ACTS. 

See  Deed. 


ACT  OF  FAELIAHENT. 


See  Statutes. 


ACTION. 

# 

Consolidation  of  Actions  —  Stay  of 
proceedingH — Parties — Jury  notice.  Murphy 
V.  Brodie.  1  O.  W.  R.  429.  681.  2  O.  W.  R. 
106,  3  O.  W.  R.  508. 

Disoontinnanoe — Co  u  n  terclaim  —  Ca  use 
of  Action — Jurisdiction.] — Where  the  plain- 
tiff discontinues  his  action  after  the  defen- 
dant has  delivered  a  counterclaim,  the  de- 
fendant, may  proceed  with  his  counterclaim 
ns   if   it   were   an   action:   the   plaintiff   will 
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then  be  in  the  same  position  as  a  defendant 
served  with  a  writ  of  summons;  and  if  the 
counterclaim  is  one  which  the  defendant  could 
assert  only  by  virtue  o^  the  plaintiff  having 
come  into  the  jurisdiction  and  sued  the  de- 
fendant, he  should  not  be  allowed  to  proceed 
with  it  as  a  term  of  permitting  the  plaintiff 
to  discontinue.  Dominion  Burglary  Guar- 
antee Co.  v.  Wood,  22  Occ.  N.  151,  3  O.  L. 
R.  365. 

Disoontiniianoe  —  Practice  as  to  —  He- 
turti  of  Writ — Motion  to  Dismiss.] — The  pro- 
visions of  Art.  27G,  C.  P.,  as  to,  desistment, 
are  not  limitative,  and  the  form  prescribed 
by  the  Article  is  not  obligatory.  2.  A  plain- 
tiff who  desists  from  bis  demand  boforo  re- 
turn of  the  writ,  is  not  obliged  to  return  his 
action  upon  the  day  fixed  in  order  to  be  in 
a  position  to  state  that  he  hus  desiste<l.  3. 
A  motion  for  dismissal  made  after  desist- 
ment  is  of  no  effect  Lauterman  v.  Vineberg. 
5  Q.  P.  R.  127. 

Dismissal  for  Default  of  Doias  aa 

Act — Necessity  for  Further  Order.] — ^Upon 
an  appeal  from  an  order  of  the  Master  in 
Chambers  upon  a  motion  to  dismiss  the  ac- 
tion for  deiault  of  an  undertaking: — Held, 
per  Meredith,  G.J.,  that  where  an  order  is 
made  for  the  doing  of  an  act,  or,  in  the  alter- 
native, that  the  action  should  be  dismissed, 
and  default  is  made  in  the  doing  of  the  act, 
the  order  operates  to  put  an  end  to  the  ac-^ 
tion,  and  no  further  order  is  necessary,  and, 
the  action  being  dead,  the  Court  has  no 
power  to  relieve  from  the  conseauences  of 
such  default.  On  appeal,  a  Divisional  Court, 
being  of  opinion  that  under  the  circumstances 
the  action  should  be  dismissed,  declined  to 
consider  the  question  of  the  necessity  of  a 
further  application  or  the  power  to  relieve 
from  the  default.  Crown  Corundum  and 
Mica  Co.  V.  Logan,  1  O.  W.  R.  107,  174,  22 
Occ.  N.  150.  3  O.  L.  R.  434. 

Dismissal  for  mot  Ooins  to  Trial — 

Joinder  of  Issue  Served  but  not  Filed.} — 
An  application  for  a  judgment,  as  in  case  of 
nonsuit,  was  refused  where  it  appeared  that 
the  plaintiff  had  not  filed  a  joinder  of  issue, 
though  one  had  been  served.  Gallagher  v. 
WiUon,  21  Occ  N.  54,  35  N.  B.  Reps.  238. 

Dismissal  for  Want  of  Prosecntion 

— Party  in  Default — Costs.] — 1.  A  party  in- 
terested who  is  bound  to  continue  a  suit  is 
not  entitled  to  a  mise  en  demeure,  the  law 
itself  putting  him  in  default  to  do  so.  2. 
When  a  continuance  of  suit  is  not  effected 
by  the  party  interested,  the  party  remaining 
in  the  case  may  bring  an  action  to  compel 
him  to  continue  the  suit,  without  any  pre- 
vious demand,  and  is  entitled  to  the  costs  of 
such  suit.  Judgment  in  Q.  R.  21  S.  C.  48 
reversed  as  to  costs.  Arcand  v.  Yon.  Q.  R. 
22  S.  C.  502. 

I<ocal  Venue  —  Real  Action  —  Situs  of 
Chattels  in  Question.] — The  plaintiffs  had 
begun  an  action  accompanied  by  a  saisie  con- 
servatoire, claiming  $700  as  the  price  of  wood 
seized,  and  demanding,  as  a  subsidiary 
matter,  that  they  should  also  be  paid  the 
price  of  the  wood  upon  the  sale  of  it  to  be 
made  by  the  Court : — Held,  that  such  action 
was  not  a  real  action,  within  the  meaning  of 
Art.  100,  C,  C.  P..  and  could  not  be  begun 
in  the  place  in  which  the  thing  seized  was 
sitnated.  Auger  v.  Moreau,  Q.  R.  20  S.  C. 
285.  •     v 


Sec    ASSESBMICNT    AND    TAXES 

Courts — Limitation  of  Action- 
Pbocedube. 


-  Costs  — 

-SUKMABT 


ADEMPTION. 


See  Wills. 


ADHINISTEATION. 


^'ee  Executors  and  Administrators. 


ADHINISTEATION  BOND. 

See  Executors  and  Administrators. 


ADHINISTBATION  OF  JUSTICE. 


See  Pleading — ^Practice. 


ADHINISTBATOE. 

See  Executors  and  Administrators. 


ADMIEALTY. 

See  Courts — Ship. 


ADMISSIONS. 

See  Criminal  Law — Evidence. 


ADMIT,  NOTICE  OF. 

See  Practice. 


ADOPTION. 

See  Contract. 


ADTTLTEBATION  OF.  FOODS. 

See  Constitutional  Law. 


ADTTITEKY. 

See  Dower — ^Husband  and  Wipe. 


ADVANCEMENT. 

See  Wills. 
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ADVEESE  ACTION. 

See  Mines  and  Minerals. 


ADVEESE  POSSESSION. 

See  Limitation  of  Actions. 


ADVEETISEHENT. 

•See   Execution — E2xecutobs  and  Adminis- 
TBATOBS — Vendor  and  Purchaseb. 


ADVOCATE. 


See  SoLiciTOB. 


AFFIDAVIT. 

See  Arrest — ^Attachment  of  Debts — ^Bnxs 
OF  Sai«e — Evidence. 


AGENCY. 

See  Banks  and  Banking — Biixs  of  Ex- 
change— Company — ^In  surancb — ^Limi- 
tation of  Action — Money — Mortgage 
— Parliament — Principal  and  Agent 
—  Railway  —  Set-off  —  Solicitor  — 
Specific  Performance  —  Trusts  and 
Trustees — Warranty. 


AOISTKENT. 


See  Animals. 


AOEEEHENT. 

See  Contract  —  TjANdlord  and  Tenant  — 
Specific  Performance  —  Vendor  and 
Purchaser. 


AOBEEKENT  TO  BEttTTEATH  PEO- 

PEETY. 

See  Specific  Performance. 


AD)  TO  EAUWAY. 


See  Railway. 


AiDnra  and  abetting. 


See  Criminal  Law. 


AIE. 


See  Nuisance. 


aldeemen. 

See  Justice  of  the  Peace  —  Municipal 

Corporations. 


ALIEN. 


Advertisement  for  Labonrers — Prom- 
ise of  Employment.]  —  The  defendants  had 
published  in  a  Seattle  newspaper  this  adver-  / 
tisement:  —  "Wanted,  first-class  machinists, 
Apply  Vancouver  Engineering  Works,  Ltd., 
Vancouver,  B.C."  —  Held,  that  the  advertise- 
ment did  not  contain  a  promise  of  employ- 
ment within  the  meaning  of  the  Alien  Labour 
Act,  as  amended  by  1  Bdw.  VII.  c.  13.  s.  4. 
Downie  v.  Vancouver  Engineering  Woiks, 
Limited,  24  Occ.  N.  284,  10  B.  C.  R.  367. 

CMnese  Immigrants  —  Transit— Rail- 
way Company  —  Detention.]  —  Where  immi- 
grants of  Chinese  origin  are  merely  passing 
through  Canada,  under  a  contract  with  a  rail- 
way company  tor  their  transportation  to  a 
point  or  destination  beyond  the  limits  of  Can- 
ada, the  railway  company  (under  the  provi- 
sions of  63  &  64  V.  c.  32  (D.),  since  repealed 
by  3  Edw.  VII.  c.  8),  were  justified  in  de- 
taining them,  and  in  refusing  them  permis- 
sion to  remain  in  Canadian  territory,  they  not 
having  complied  with  the  provisions  of  63  & 
64  V.  c.  32,  then  in  force,  applicable  to 
Chinese  immigrants  entering  Canada  with  in- 
tention to  remain  therein.  Wing  Toy  v.  Cana- 
dian Pacific  R.  W.  Co.,  Q.  R.  13  K.  B.  172. 

Clilmese  Immigrants,  who  are  refused 
admission  in  the  United  States,  and  do  not 
appeal  from  the  decision  so  rendered  against 
them,  are  not  entitled  to  a  writ  of  habeas 
corpus,  while  being  transported  from  the 
United  States  to  China,  in  conformity  with 
the  agreement  between  the  Uhite^  States  and 
the  Canadian  Pacific  Railwy  Company. 
Chew  V.  Canadian  Pa^fic  R.  WT  Co.,  5  Q.  P. 
R.  453,  6  Q.  P.  R.  14. 

Cliinese   Immisration   Act,    1900   — 

Deportation  of  Chinamen — Habeas  Corpus. 1 
— Held,  that  where  a  Chinaman,  who  con- 
tracts with  a  transportation  company  for  his 
passage  from  China  through  Canada  to  the 
United  States',  on  the  understanding  that  if 
he  is  refused  admittance  to  the  States  he  will 
be  deported  to  China  by  the  company,  is  re- 
fused admittance  to  the  States  and  is  being 
deported,  he  will  not  be  granted  his  discharge 
on  habeas  corpus  proceedings,  as  the  contract 
is  not  illegal,  and  under  the  Chinese  Immi- 
gration Act,  1900,  deportation  is  proper,  in 
re  Lee  San,  24  Occ.  N.  162,  10  B.  C.  R. 
270. 

Jnrifdiction     of     Quebec     Courts  — 

Property  in  Quebec  —  Service  of  Process  — 
Subject  of  Action.] — ^The  Courts  of  the  pro- 
vince of  Quebec  have  jurisdiction  in  an  action 
for  an  account  against  an  alien,  who  has 
been  regularly  served  with  process  at  a  place 
therein  where  he  owns  property.     The  fact 
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that  he  resides  in  a  foreign  country,  when  he 
owns  property  in  Quebec,  does  not  oust  the 
jurisdiction  of  the  Courts,  even  when  the  ac- 
tion for  account  has  its  foundation  in  a  claim 
by  the  plaintiff  for  the  administration  of  the 
estate  of  her  deceased  mother,  who  at  the 
time  of  her  death  owned  property  both  in 
this  province  and  in  such  foreign  country, 
and  who  at  such  time  resided  in  such  foreign 
country.  De  Bigare  v.  De  BigaH,  Q.  R.  14 
K.  B.  2tJ. 

See  Constitutional  I^aw  —  Criminal 
Law  —  EVIDEN9E  —  Partnership  —  Tr.\de 
Name. 


ALIENATION  OF  AFFECTIONS. 


See  Husband  and  Wife. 


ALIMONY. 


See  Husband  and  Wife. 


ALLEGIANCE. 


See  Oaths. 


ALMS  HOUSE. 


See  Municipal  Corporations. 


AMALGAMATION. 


See  Com  pa  n  y — Railway. 


AMBIGUITY. 


See  Vendor  and  Purchaser. 


AMENDMENT. 

Sec  Appeal — Arrest — Banks  and  Banking 
—  Bills  of  Exchange  —  Company  — 
Contract  —  Criminal  Law  —  Eject- 
ment— Execution  —  Fraud  and  Mis- 
representation— Judgment  — Parties 
— Pleading — Practice — Trial  — Writ 
OF  Summons. 


ANIMALS. 

See  Bailment  —  Carriers  —  Contract  — 
Criminal  Law  —  Doo  —  Execution  — 
Husband  and  Wife — .Justice  of  the 
Peace  —  Municipal  Corporations  — 
Negligence — Railways — Trespass  to 
Goods  and  Trespass  to  Lands. 


ANNUITY. 

.SVe  Bankruptcy  and  Insolvency — ^Limita- 
tion  of  Actions  —  Sheriff  —  Trusts 

AND   I'RU STEES — WaSTE — Wl LLS . 


ANSWEE. 


See  Pleading. 


APOLOGY. 


See  Contempt  of  Court. 


I. 
IL 

ni. 

IV. 

V. 

VL 

VII. 

VIII. 

IX. 
X. 

XI. 

xn. 

XIII. 
XIV. 


APPEAL. 

British     Columbia   —   Appeal    to 
County  Court,  12. 

British     Columbia  —  Appeal     to 
Supreme  Court,  13. 

Exchequer  Court  of   Canada.   Ap- 
peal TO,  17. 

New  Brunswick  —  Appeax  to  Su- 
preme Court,  17. 

North- AVest     Territories  —  Appeal 
T(>  Supreme  C*ourt,  18. 

Nova   Scotia  —  Appeal  to   Supreme 
Court,  20. 

Ontario — Appeal  to  Court  of   Ap- 
peal. 21. 

Ontario  —  Appeal    to     Divisional 
Court  of  High  <\)urt,  31. 

Privy  Council — Appeal  to,  36. 

Quebec — Appeal  to  Circuit  Court, 
38. 

Quebec — Appeal  to  Court  of  King's 
Bench,  38. 

Quebec — Appeal  to  Superior  Court 
in  Review,  42. 

Supreme  (^oi:rt  of  ('anada.  Appeal 
to,  45. 

Yukon   Territory — Appeal  to  Ter- 
ritorial Court.  63. 


I.  British  Columbia — Appeal  to  County 

Court. 

From  Summary  Conviction  —  Notice 
of  Appeal — Description  of  Offence.] — A  no- 
tice of  appeal  from  a  conviction  for  playing 
in  a  common  gaming  house,  which  describes 
the  offence  lor  which  the  appellant  was  con- 
victed as  "  looking  on  while  another  was 
playing  in  a  common  gaming  house/"  is  in- 
sufficient.    Rex  V.  Mah  Yin,  9  B.  C.  R.  319. 

Magistrate**  Conviction  —  Entry — Re- 
cognizance,1  —  An  appeal  from  a  summary 
conviction  cannot  be  received  or  heard  unless 
the  recognizance  required  by  s.  71  (c)  of  the 
Summary  Convictions  Act  has  been  entered 
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into  on  or  before  the  day  on  which  the  ap- 
peal is  entered  for  hearing.  Regina  v.  Kmg, 
7  B.  C.  U.  401. 

Procedure  on  Appeal— Wafer  i'laimes 
ronsolidation  Act — Gold  Commis9ioner.'\  — 
The  appeal  under  s.  36  of  the  Water  Clauses 
Consolidation  Act,  from  the  decision  of  the 
Gold  Commissioner  to  a  County  Court  Judge, 
is  a  trial  de  novo.  In  re  Ross  and  Thompson, 
24  Occ.  N.  34,  10  B.  C.  R.  177. 

Small  Debts  Court — A'ew  Wif »€•«».]  — 
An  appeal  from  the  Small  Debts  Court  is  by 
way  of  a  rehearing,  and  witnesses  may  be 
called  although  not  called  at  the  trial.  .  Mai- 
kin  V.  I'obin,  7  B.  C.  K.  380. 

Summary    ConviotloiiA    Act,   B.C.    — 

Necessity    for    entry   of   appeal.      Gibson    v. 
Adams   (B.C.),  2  W.  L.  R.  72. 


11.  British    Columbia  —  appeal   t6    Su- 
preme  COUBT. 

Ameudiifcs    Judge's    Notes     of    EtI-   ^ 

denee.] — On  the  hearing  of  an  appeal  from 
the  decision  of  a  County  Court  Judge,  coun- 
sel for  the  appellant  applied  to  introduce  fur- 
ther evidence   alleged   to   have  been  omitted    , 
from  the  Judge's  notes  of  evidence  taken  at   . 
the  trial.    The  Court  refused  the  application,   ; 
holding  that  where  a  party  desires  to  intro-   , 
duce,  on  an  api)eal,  evidence  alleged  to  have 
been  omitted  from  the  Judge's  notes  of  evi- 
dence, he  should  first  apply  to  the  Judge  to 
amend   his  notes.     Rendell  v.   McLellan,  23   | 
Occ.  X.  57,  0  B.  C.  U.  328. 

Appeal  Book — Paging.]  —  The  pages  of 
appeal  books  should  be  numbered  at  the  top 
of  the  pages.  Haggcrty  v.  Lenora  Mount 
Sicker  Copper  Mining  Co.,  22  Occ.  N.  106, 
!J   B.  C.  R.   6. 

Costs — Appeal  Partly  SucccssfuLI  —  An 
appellant  who  is  substantially  successful  is 
entitled  to  the  costs  of  appeal.  The  fact  that 
a  respondent  is  successful  in  somp  parts  o£ 
an  appeal  is  not  sufficient  to  deprive  an  ap- 
pellant who  is  substantially  successful  of  his 
costs.  Centre  Star  Mining  Co.  v.  Rossland 
Miners'  Union.  24  Occ.  N.  198,  10  B.  C.  R. 
4& 

Decision  of  County  Conrt  on  Appeal 
from  Magistrate's  Conrt.  1  —  An  appeal 
does  not  He,  even  by  leave,  to  the  Supreme 
Court  from  the  order  of  a  County  Court 
Judge  made  on  appeal  to  him  from  the  deci- 
sion or  conviction  of  a  magistrate  under  the 
Provincial  Summary  Convictions  Act.  In  re 
Lambert.  7  B.   C.   R.  39(5. 

"Bmtity  of  Appeal^ — Extension  of  Time — 
Application — Forum.]  —  An  appeal  was  not 
entered  in  time  for  the  sittings  of  the  full 
Conrt  for  which  the  notice  of  appeal  had 
been  given,  and  an  application  was  made  to 
extend  the  time  and  for  leave  to  enter  the 
appeal  for  next  sittings: — Held,  that  when 
the  full  Court  is  sitting,  such  an  application 
is  properly  made  to  it.  Mecredy  v.  Qttann.  9 
B.  C.  K.  117. 

Interim  Injunction — Trial  Begun.]  — 
A  motion  to  dissolve  an  interlocutory  injunc- 
tion   was    refused.      Notice    of    npppnl    was 


given  before  trial,  but  when  the  appeal  came 
on  to  be  heard  the  trial  had  commenced, 
though  it  had  not  been  concluded.  The  Court 
refused  to  interfere.  Dunlop  v.  Hancy,  7 
B.  C.  R.  453. 

Introdneins  Fresh  Evidence  on  Ap- 
peal.]— Motions  by  the  appellants  to  admit 
in  the  full  Court  further  evidence  on  the 
hearing  of  appeal  from  a  judgment  at  the 
tnal  were  dismissed: — Held,  that  an  appli- 
cation to  admit  further  evidence  which  might 
have  been  adduced  at  the  trial,  should  be 
supported  by  the  affidavit  of  the  applicant 
indicating  the  evidence  desired  to  be  used, 
and  setting  forth  when  and  how  the  appli- 
cant came  to  be  aware  of  its  existence,  what 
efforts,  if  any,  he  made  to  have  it  adduced 
at  the  trial,  and  that  he  is  advised  and  be- 
lieves that  if  it  had  been  so  adduced,  the  re- 
sult would  probably  have  been  different. 
Marino  v.  Kproat,  23  Occ.  N.  31,  9  B.  C.  K. 

33r>. 

Notice  of  Appeal  —  Extension  of  Time 
for-r-Waiver — Security  for  Costs.]  —  The 
Court  has  no  jurisdiction  to  extend  the  time 
limited  by  s.  76  of  the  Supreme  Court  Act  of 
British  (Columbia,  as  amended  by  Acts  of 
1^9,  c.  20,  for  giving  notice  of  appeal.  A 
respondent  by  applying  for  security  for  the 
costs  of  appeal  does  not  waive  his  right  to 
object  that  the  appeal  was.  not  brought  in 
time.     Lung  v.  Lung.  8  B.  C.  R.  423. 

Notiee  of  Appeal — Grounds  not  Argued 
— Abandonment^Misdirection —  Particulars.] 
— Points  not  argued,  although  included  in 
the  notice  of  appeal,  will  be  considered  as 
abandoned.  Grounds  of  appeal  should  be  so 
particularized  that  the  opposite  party  will 
know  beforehand  what  he  has  to  meet,  and 
when  "  mis-direction  "  is  alleged,  particulars 
should  be  stated.  Warmington  v.  Palmer,  22 
Occ.  N.  126,  8  B.  C.  R.  344. 

Notice  of  Appeal — Sittings — Time.] — A 
final  judgment  was  pronounced  and  entered  • 
on  the  27th  February :  notice  of  appeal  for 
the  .January  sitting  of  the  full  Court  was 
given  on  the  24th  October.  A  sitting  of  the 
full  Court  commenced,  according  to  the  sta- 
tute, on  the  3rd  November : — Held,  that  the 
iippeal  was  brought  in  time.  Traders  Na- 
tional Bank  of  Spokane  v.  Ingram.  24  Occ. 
N.  198,  10  B.  C.  R.  442. 

Preliminary  Objection — Notice  of.] — 
Notice  of  a  preliminary  objection  to  an  ap- 
peal to  the  full  Court  must  be  served  at 
least  one  cTear  day  before  the  time  set  for  the 
beginning  of  the  sittings.  MrGuire  v.  Miller, 
9  B.  C.  R.  1. 

Place  of  Hearing  —  Notiee  of  Appeal — 
Striking  out — Forum.] — I'nder  the  Supreme 
Court  Act.  as  amended  in  1902.  an  appeal  in 
a  Victoria  case  can  be  heard  by  the  full 
Court  sitting  in  Vancouver  without  consent. 
Per  Drake,  J. — A  single  Judge  has  jurisdic- 
tion to  order  a  notice  of  appeal  to  the  full 
(^urt  to  be  struck  out.  Raser  v.  McQuade 
(No.  2),  11  B.  C.  R.  169. 

Refusal  to  Entertain  —  Interlocutory 
Order  —  Action  Decided  Pending  Appeal  — 
Costs.] — ^T'his  was  an  appeal  from  an  in- 
terlocutory order,  and.  pending  the  appeal, 
the  action  had  been  tried  and  decided.     The 
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full  Court  ordered  that  the  appeal  be  struck 
out  of  the  ligt,  refusing  to  accede  to  the  re- 
quest of  the  appellant's  counsel,  who  wanted 
the  appeal  to  go  on  to  decide  the  question  of 
costs.  FatDcett  v.  Canadian  Pacific  R.  VV. 
Co..  22  Occ.  N.  39,  8  B.  C.  R.  219. 

Reversiiis  Findlnsi  of  Faets — Trial 
without  Jury — Commission  Evidence — Com- 
pany— Contract — Ultra  Vires,] — In  an  action 
in  the  Yukon  for  damages  for  breach  of  con- 
tract, tried  without  a  jury,  the  evidence  for 
the  defence  being  evidence  taken  on  commis- 
sion, the  Judge  held  that  the  contract  sued 
on  was  made  with  the  defendant  company 
and  not  with  one  Munn  as  alleged  by  the 
defence,  and  gave  judgment  for  the  plain- 
tiffs:— Held,  reversing  the  finding  and  allow- 
ing the  appeal,  that  the  Judge  had  failed  to 
appreciate  the  commission  evidence.  Per 
Drake,  J.,  that  the  question  of  ultra  vires, 
not  having  been  revised  in  the  Court  below, 
was  not  open  on  appeal.  McKay  v.  Victoria 
Yukon  Trading  Co.,  22  Occ.  N.  169,  9  B.  O. 
R.   37. 

Right  of  Appeal — Award  —  Workmen's 
Compensation  Act.  Lee  v.  Crow's  Nest  Pass 
Coal  Co.   (B.C.).  1   W.  L.  R.  527. 

Risht  of  Appeal — Decision  of  Judge  oh 
Appeal  from  Court  of  Revision — Preliminary 
Objection — Costs.] — See  Jn  re  Vancouver  In- 
corporation Act  and  Rogers,  23  Occ.  N.  72, 
9  B.  C.  R.  373. 

Bisl&t  of  Appeal  —  Party  Interested  — 
Who  is — Rivers  and  Streams  Actj  s.  12.] — 
Section  12  of  the  Rivers  and  Streams  Act 
provides  that  if  a  "  party  interested  "  is  dis- 
satisfied with  the  judgment  of  the  County 
Court  Judgp  he  may  appeal  to  the  Supreme 
Court :  —  Held,  that  "  party  interested " 
means  one  who  was  a  party  to  the  proceed- 
ings before  the  Judge  appealed  from.  In  re 
Smith,  23  Occ.  N.  58,  9  B.  C.  R.  329. 

Right  to  Intervene — Water  Record.] — 
Any  one  affected  by  a  decision  appealed  from 
under  s.  30  of  the  Water  Clauses  Consolida- 
tion Act,  may  be  let  in  on  the  hearing  of  the 
appeal,  even  though  the  month  for  giving 
notice  of  appeal  has  expired.  Such  person 
may  make  his  application  on  the  hearing  of 
the  appellant's  motion  for  directions.  In  re 
Water  Clauses  Consolidation  Act,  21  Occ.  N. 
192,  8  BL  C.  R.  17. 

Seonrity  for  Costs — Stay  of  Proceed- 
ings.]— An  order  for  security  for  costs  'for  an 
appeal  to  the  full  Court  should  provide  for  a 
stay  of  proceedings  until  security  is  given. 
Kettle  River  Mtnes,  Limited  v.  Bleasdell,  22 
Occ.  N.  103,  8  B.  C.  R.  350. 

Sniall  Debts  Court — Appeal  frem — Fin- 
ality of.] — Appeal  to  the  Full  Court  from  a 
judgment  in  the  County  Court  on  an  appeal 
from  the  Small  Debts  Court: — Held,  that 
the  appeal  given  by  s.  29  of  the  Small  Debts 
Court  Act  to  either  a  Judge  of  the  Supreme 
Court  or  to  the  County  Court,  is  final.  Lar- 
sen  v.  CoryelL  24  Occ.  N.  413,  11  B.  C.  R. 
22. 

Snniniary  Convictions  Act  —  Case 
Stated — Transmitting  Case  to  District  Regis- 
try— Condition  Precedent.] — Appeal  by  way 
of  case  stated  under  the  Summary  Convic- 
tions Act.  The  api)ellant  had  not  filed  the 
case   in   the  proper   District   Registry    (New 


Westminster),  as  required  by  s.  86  of  the 
Act,  but  he  did,  according  to  leave  obtained, 
file  the  case  in  the  Vancouver  Registry : — 
Held,  when  the  appeal  came  on  for  hearing, 
that  the  transmission  of  the  case  to  the  pro- 
per registry,  as  required  by  s.  86,  is  a  condi- 
tion precedent  to  the  jurisdiction  conferred  by 

j   ss.  90  and  92,  and,  as  that  provision  0£  s. 

{    86  had  not  been  complied  with,  the  Courts 

I  could  not  entertain   the  appeal.     Morgan   v. 

:  Edwards,  29  L.  J.  M.  C.  lOS,  followed. 
(.'ooksley  v.  Nakashiha,  21  Occ.  N.  492,  8 
B.  C.  R.  117. 

Time — Date  of  Decision — Entry  of  Or- 
der,]— An  order  deciding  a  garnishee  issne 
was  dated  the  26th  March,  settled  by  the 
Judge  on  the  15th  July,  and  entered  on 
the  25th  July.  Notice  of  appeal  was  served 
on  the  19th  July :  —  Held,  that  the  appeal 
was  brought  in  time.  Manley  v.  Machintoshy 
10  R.  C.  R.  84. 

Tinie — Extension  after  Expiry — Jurisdic- 
<ion.] ---On  this  appeal  the  question  of  the 
Court's  jurisdiction  to  ea^tend  the  time  lim- 
ited for  appeal  after  the  time  limited  had 
once  expired  came  up,  and  counsel  for  the  ap- 
pellant wished  to  argue  that  the  Court  had 
such  jurisdiction  and  that  the  decision  in 
Sung  V.  Lung,  8  Brit.  Col.  b.  R.  423,  was 
wrong.  The  Court  announced  that,  if  it  be- 
came necessary  to  decide  the  point,  all  the 
Judges  would  be  summoned  to  hear  argu- 
ment.— A  decision  on  the  point  was  not  neces- 
sary, so  it  was  not  argued.  Noble  Five  Min- 
ing Co,  V.  Last  Chance  Mining  Co,,  23  Occ. 
N.  252,  9  B.  C.  R.  514. 

Ynkon  Appeal — Final  Judgment — Right 
of  Appeal — Leave  to  Appeal  to  Privy  Council 
— Costs.] — In  an  action  by  executors  against 
the  appellant  to  recover  certain  sums  ot 
money  due  to  their  estate,  the  Judge  of  the 
Territorial  Court,  at  the  request  of  the  plain- 
tiffs, selected  one  of  the  items,  and  adjudi- 
cated on  the  evidence  taken  that  the  action  in 
respect  thereof  be  dismissed : — Held,  that  this 
was,  within  the  meaning  of  the  Yukon  Ter- 
ritorial Act,  1899,  s.  8,  a  final  judgment  In 
respect  thereof,  notwithstanding  that  the  re- 
maining items  in  suit  were  referred,  and  the 
costs  w^ere  reserved.  No  appeal  therefrom  to 
the  British  Columbia  Court  lay  after  the  ex- 
piration of  20  dBjs,  Special  leave  having 
been  granted  to  appeal  from  a  decree  of  the 
Supreme  Court  of  Canada  on  a  petition  stat- 
ing that  the  construction  of  the  said  statute 
was  a  matter  of  general  public  importance, 
without  stating  that  it  |iad  been  repealed: 
— Held,  that,  as  the  omission  was  immaterial 
and  bona  fide,  the  appellant  should  not  be  de- 
prived of  his  costs.  Judgment  in  Belcher  v. 
McDonald,  33  S.  C.  R.  321,  reversed.  Mc- 
Donald V.  Belcher,  [1904]  A.  C.  429. 

Ynkon  Cases — Amount  in  Controversy — 
Counterclaim,] — Appeal  from  a  judgment  in 
the  Territorial  Court  of  the  Yukon  Territory. 
The  plaintiffs  sued  for  $408  damages  sus- 
tained by  their  steamer  as  the  result  of  a 
collision  with  the  defendants'  steamer.  The 
defendants  counterclaimed  for  damages.  At 
the  trial  the  plaintiffs*  claim  was  dismissed, 
and  the  defendants  on  their  counterclaim  got 
judgment  for  $735.  The  plaintiffs  appealed : 
— Held,  that  the  appeal  must  be  limited  to 
the  judgment  on  the  counterclaim,  as  the 
claim  was  not  for  an  appealable  amount. 
i'amidian  Development  Co.  v.  Le  Blanc,  21 
0(v.  N.  not).  8  B.  C.  R.  17.*^. 
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Cases  —  Extensions  of  2Hme — 
Terms — Appeal  Books. ^ — ^The  Court  may  ex- 
tend on  terms  ^he  time  for  appealing  to  tne 
full  Court  from  the  Territorial  Court  of  the 
Yukon.  The  respondent  is  entitled  to  a  copy 
of  the  api>eal  book.  Banks  v.  Woodtcorthf 
7  B.  C.  R.  385. 

Yukon  CaMem—62  d  63  V.  c.  11,  s.  7— 
Application  to  Pending  Cause,] — ^The  Act  62 
&  63  V.  c  11,  giving  the  right  of  appeal  to 
the  Judges  of  the  Supreme  Court  of  British 
Columbia  sitting  together  as  a  full  Court  in 
cases  from  the  Yukon,  as  therein  specified, 
does  not  apply  to  a  case  tried  before  the  Act 
came  into  force  and  decided  after.  Canadian 
and  Yukon  Prospecting  and  Mining  Co.  v. 
Casey,  7  B.  C.  R.  373. 

Yukon  CtiBewr-62  d  6S  V.  c.  11,  s,  7— 
Application  to  Pending  Cause,] — ^The  Act 
62  &  63  V.  c.  11,  s.  7,  which  gives  a  right 
of  appeal  to  the  Supreme  Court  of  British 
Columbia  in  cases  from  the  Yukon  Territory, 
as  therein  specified,  applies  to  an  action  pend- 
ing when  the  Act  came  into  force,  but  tried 
and  decided  afterwards.  Courinay  v.  Cana^ 
dian  Development  Co,,  21  Occ.  M.  61,  7  B. 
r.  R.  377. 


III.  ExcHEQUEB    Court    of    Canada — Ap- 

PEAI.  TO. 

Salvmse  Action — Judgment  of  Local 
Judge  in  Admiralty — Practice — Remission  for 
Further  Evidence.] — Under  the  provisions 
of  Rules  159  and  162  of  the  general  Rules 
and  Orders  regulating  the  practice  and  proce- 
dure in  Admiralty  cases  in  the  Ekchequer 
Court  of  Canada,  the  Court,  in  entertaining 
an  appeal  from  the  decision  ola  local  Judge 
in  Admiralty  in  a  salvage  case,  may  direct 
that  further  evidence  be  taken  before  the 
local  Judge  in  order  to  dispose  of  an  issue 
raised  on  the  appeal.  In  such  a  case  the 
appeal  is  by  way  of  rehearing.  Vermont  8, 
S,  Co.  V.  The  '*Ahby  Palmer,*"  24  Occ.  N. 
387,  9  Er.  C.  R.  1. 


IV.  New  Brunswick — Appeal  to  Supreme 

Court. 

County  Court  Appeal — Interference — 
Assumed  Findings  of  Fact — Rejection  of  Evi- 
dence— Absence  of  Pre;udtce.] —On  an  appeal 
from  the  judgment  of  a  County  Court,  where 
the  Judge  has  tried  the  cause  without  a  jury 
and  entered  a  judgment  for  the  respondent, 
and  the  return  does  not  contain  a  statement 
of  his  findings  on  the  facts,  it  will  be  assumed 
by  the  appellate  Court  that  he  found  the 
facta  in  favour  of  the  respondent,  and  the 
judgment  will  not  be  disturbed  if  there  is 
evidence  to  justify  such  finding.  A  judgment 
will  not  be  reversed  on  appeal  on  the  ground 
that  evidence  was  improperly  rejected  if  the 
record  shews  that  the  party  offering  the 
evidence  could  not  have  been  prejudiced  by 
the  rejection.  Johnson  v.  Jack,  Johnson  v. 
Rank  of  Tfova  Scoiia,  35  N.  B.  Reps.  492. 


Covmty  Conrt  Appeal — Right  of  Appeal 
—yeglect  to  Move  for  New  Trial,] — ^The 
Conrt  will  not  refuse  to  hear  an  appeal  be- 
cause the  appellant  neglected  to  take  out  a 
Bummons  for  a  new  trial  in  the  County  Court 


until  the  time  had  expired  for  which  the 
signing  of  judgment  had  been  stayed,  and  did 
not  ask  for  a  further  stay  or  offer  any  excuse 
for  the  delay,,  no  term  having  elapsed.  Read 
V.  McGivney,  36  N.  B.  Reps.  513. 

Findings  of  Fact — Equity  Judge — Re- 
view.]— In  an  equity  appeal,  where  the  Judge 
in  Equity,  in  the  opinion  ot  the  api>ellate 
Court,  disregarded  or  did  not  give  due  weight 
to  evidence  of  witnesses  taken  under  commis- 
sion, the  Court  may  review  his  findings  on 
the  facts  as  well  as  the  law.  Fairweather 
V.  Lloyd,  36  N.  B.  Reps.  548. 

Grounds  for  Appeal  —  Costs  —  New 
Trial,] — It  is  not  a  ground  for  an  appeal 
from  an  order  for  a  new  trial  of  a  County 
Court  action  because  the  verdict  was  against 
the  weight  of  evidence,  that  costs  should  not 
have  been  imposed  in  granting  the  new  trial. 
Macrae  v.  Broton,  36  N.  B.  Reps.  353. 

Matrimonial  Cause —  Adultery — Credi- 
hility  of  Witnesses — Question  for  Trial 
Judge,] — In  the  Court  of  Divorce  and  Matri- 
monial Causes  the  amount  of  credence  to  be 
given  to  the  witnesses  is  entirely  for  the 
Judge  who  hears  the  case.  Therefore  on  the 
trial  of  a  libel  filed  by  the  wife  for  a  divorce 
a  vinculo  matrimonii  on  the  ground  of  the 
adultery  of  the  husband,  when  the  presiding 
Judge  accepted  the  evidence  of  a  single  wit- 
ness to  prove  the  adultery,  as  to  which  fact 
she  was  not  corroborated,  though  on  other 
matters  she  was,  and  entirely  rejected  the  un- 
contradicted statements  of  several  witnesses 
called  to  prove  immoral  conduct  on  the  part 
of  the  wife : — Held,  that  he  had  a  right  so  to 
do,  and  the  Court  on  appeal  would  not  on 
that  account  disturb  the  decree.  Bell  v.  Bell, 
34  N.  B.  Reps.  615. 

Risbt  of  Appeal — County  Court — De- 
cision of  Judge.] — Where  questions  of  fact, 
which  have  not  been  passed  upon  by  the 
Judge  below,  are  not  involved,  an  appeal  will 
lie  directly  to  the  Supreme  Court  from  a  de- 
cision of  a  County  Court  Judge.  Patterson 
V.  Larsen,  36  N.  B.  Reps.  4. 


V.  North-West    Territories — Appeal    to 
Supreme  Court. 

Costs — Leave  to  Appeal  —  Time  to  In- 
svrihe,] — Rules  500  and  501  of  the  Judicature 
Ordinance  are  independent  of  each  other; 
Rule  501  does  not  apply  to  an  appeal  as  to 
costs;  by  virtue  of  Rule  500,  an  appeal  as  to 
costs  lies  irrespective  of  any  of  the  limita- 
tions contained  in  Rule  501,  (1)  without 
leave,  where,  by  law,  the  costs  are  not — ^and 
(2)  with  leave,  where,  by  law,  the  costs  are 
— left  to  the  discretion  of  the  Court  or 
Judge.  Where,  therefore,  the  grounds  of  ap- 
peal were  that  the  Judge  had  ordered  costs  to 
be  paid  out  of  a  fund,  out  of  which  he  had 
no  power  to  order  them  to  be  paid : — Held, 
that  leave  to  appeal  was  not  necessary.  Time 
for  inscribing  appeal,  and  enlargement  of 
time,  discussed.  In  re  Demaurez,  4  Terr.  L. 
R.  281. 

Ground  not  Taken  Below — Notice  of 
Appeal.] — On  appeal  to  the  Court  in  banc, 
counsel  for  the  defendants  (appellants)  hav- 
ing sought  to  raise  for  the  first  time  the  point 
that,   although  there  had  been  a  dedication 
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of  the  land  iu  question  as  a  highway,  such 
doc'ication  was  made  and  accepted  subject  to 
such  obstructions  as  existed  upon  it  at  the 
time  of  dedication,  the  Court  considering  that 
the  point  was  not  covered  by  any  of  the 
grounds  stated  in  the  appellants*  notice  of 
appeal : — Held,  that  the  appellants  were  not 
at  liberty  to  raise  the  point  at  this  stage. 
Town  of  Edmonton  v.  Brown,  1  Terr.  L.  R. 
4r)4. 

I<eave  to  Appeal — Powers  of  Court  in 
banc — iVcM?  Trial — Neglect  to  Give  Evid- 
ence.^— The  Judicature  Ordinance,  R.  O. 
18S8  c.  58,  s.  435,  provides  that  '*no  appeal 
shall  lie  from  the  judgment  or  order  of  the 
Court  presided  over  by  a  single  Judge  or 
of  a  Judge  of  the  Court  to  the  Court  in 
banc,  without  the  special  leave  of  the 
Judge  or  Court  whose  judgment  or  order 
is  in  question,  unless  the  title  to  real  estate 
or  some  interest  therein  is  affected,  or  unless 
the  matter  in  controversy  on  the  appeal  in 
matters  of  contract  exceeds  the  sum  of  $500 
and  in  matters  of  tort  exceeds  the  sum  of 
$200,  exclusive  oi  costs;  or  unless  the  mat- 
ter in  question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary,  or  other 
duty  or  fee,  or  a  like  demand  of  a  general 
or  public  nature  affecting  future  rights:" — 
Held,  that,  where  a  trial  Judge  had  not 
granted  leave  to  appeal  in  a  case  in  which, 
by  virtue  of  this  section,  leave  to  appeal  was 
necessary,  the  Court  in  banc  had  no  jurisdic- 
tion to  entertain  an  appeal,  or  to  give  leave 
to  appeal,  even,  semble,  had  it  appeared  that 
the  Judge  had  said  that  the  applicant  might 
apply  to  the  Court  in  banc  for  leave.  Semble, 
where  a  party  fails  in  his  case  by  reason  of 
his  neglecting  to  give  necessary  evidence, 
of  which  at  the  time  of  the  trial  he  had 
knowledge,  he  should  be  allowed  a  new  trial 
to  permit  him  to  supply  the  evidence,  only 
under  special  circumstances.  Chalmers  v. 
FysK  1  Terr.  L.  R.  434. 

Notice  of  Appeal — Amendment — Special 
Leavcl — Notwithstanding  that  the  case  is 
of  such  a  character  as  to  require  special 
leave  to  appeal,  the  Court  in  banc  has  power 
to  amend  the  notice  o£  appeal  by  adding  a 
ground  not  taken  when  leave  was  granted ; 
such  an  amendment  is  a  matter  for  the  exei> 
cise  of  the  discretion  of  the  Court,  and  such 
discretion  will  not,  in  such  a  case,  be  exer- 
cised without  very  great  precautions.'  West- 
ern Milling  Co.  v.  Darke,  2  Terr.  L.  R.  40. 

Notice  of  Appeal — Amendment  of.] — As 
a  general  rule  on  the  argument  of  an  appeal 
leave  to  amend  the  notice  of  appeal  will  be 
given  for  the  pur]X)8e  of  correcting  errors 
of  dates  and  other  trifling  matters  and  on 
special  terms.  Sexsmith  v.  Murphy,  1  Terr. 
L.   R.  311. 

Notice  of  Appeal — Time.] — See  In  re 
Donnelly,  5  Terr.  L.  R.  270. 

Risht  of  Appeal — Amount  in  Contro- 
versy.]— The  plaintiff  sued  for  $617.85,  and 
defendants  with  their  defence,  while  denying 
liability,  brought  into  Court  $.S67  as  being 
sufficient  to  satisfy  the  plaintiff's  claim ;  the 
trial  Judge  found  the  plaintiff  entitled  to 
$543.22,  and  applied  the  $367  in  Court,  leav- 
ing, with  an  adjustment  of  interest,  a  balance 
due  to  the  plaintiff  or  $182.43:— Held,  that 
the  amount  in  controversy  exceeded  $200,  and 
the  defendant  was  entitled  to  appeal  without 


special  leave.    AIcDougall  v.  McLean,  1  Terr. 
L.  R.  436. 

Security  for  Costs  of — Grounds  for  or- 
dering— Poverty  of -appellant — Disposition  of 
property.  Dakota  Lumber  Co.  v.  Rinder- 
knecht  (N.W.T.)  1  W\  L.  R.  481,  2  W.  L. 
R.  86,  275. 


VI.  Nova  Scotia — Appeal  to  Supre^ie 

COUBT. 

CoimtT  Court  Appeal  —  Findings  of 
Jury  —  Necessity  for  intermediate  Applica- 
tion.]— An  appeal  was  taken  directly  to  the 
Supreme  Court  of  Nova  Scotia  from  the 
findings  of  the  jury  in  a  case  tried  in  a 
County  Court : — Held,  following  Belden  v. 
Freeman,  21  N.  S.  Reps.  106,  that  there 
should  have  been  an  application  in  the  first 
instance  to  the  Judge  of  the  County  Court 
for  a  new  trial,  and  that  the  appeal  should 
have  been  from  his  decision  on  that  applica- 
tion, and  that  the  present  appeal  must  be 
quashed.  White  v.  Hissix,  35  N.  S.  Reps. 
432. 

Right  of  Appeal — Decision  of  Commis- 
sioner of  Mines  —  Quashing  appeal — Judg- 
ment— Estoppel  —  Mandamus,]  —  Where  an 
appeal  from  a  decision  of  the  Commissioner 
of  Mines  for  Nova  Scotia,  on  an  application 
for  a  lease  of  mining  land,  is  quashed  by 
the  Supreme  Court  of  the  Province,  on  the 
ground  that  it  was  not  a  decision  from  which 
an  appeal  could  be  asserted,  the  judgment  of 
the  Supreme  Court  is  final  and  binding  on 
the  applicant,  and  also  on  the  Commissioner, 
even  if  he  is  not  a  party  to  it.  The  quashing 
of  the  appeal  would  not  necessarily  be  a  de- 
termination that  the  decision  was  not  appeal- 
able, if  the  ground  had  not  been  stated.  In 
the  present  case  the  quashing  of  the  appeal 
precluded  the  Commissioner  or  his  successor 
in  office  from  afterwards  contending  that  the 
decision  was  appealable.  If  the  Commis- 
sioner, after  such  appeal  is  quashed.  reFus*»s 
to  decide  again  upon  the  application  for  a 
lease,  the  applicant  may  compel  him  to  do 
so  by  writ  of  mandamus.  Drysdale  v. 
Dominion  Coal  Co.,  24  Occ.  X.  166,  ^  S.  C. 
R.  328. 

Riicltt  of  Appeal — Order  in  Chambers 
—  Discretion  of  Judge  —  Refusal  to  Allow 
Cross-examination.] — On  an  application  at 
Chambers  to  set  aside,  as  false,  frivolous,  and 
rexatious,  the  pleas  pleaded  by  the  defendant 
to  an  action  brought  against  him  as  the 
acceptor  of  a  bill  of  exchange  discounted  by 
the  plaintiffs,  the  defendant  applied  for  leave 
to  cross-examine  the  manager  of  the  plaintiffs 
on  the  affida\ut  upon  which  the  motion  was 
founded : — Held,  that  the  matter  was  one 
within  "the  discretion  of  the  Chambers  Judge, 
and  that  there  was  no  appeal  from  his  refusal 
to  permit  the  cross-examination  applied  for. 
Rank  of  Montreal  v.  Bent.  34  N.  S.  Reps. 
489. 

,  Right  of  Appeal — Waiver — Enforcement 
of  Judgment.] — The  plaintiff  recovered  judg- 
ment for  damages  against  the  defendant,  taxed 
costs,  and  made  a  demand  under  threat  of 
issuing  an  execution  for  the  amount  of  dam- 
ages and  costs.  The  defendant  paid  the 
amount.  Subsequently  the  plaintiff  appealed 
from  the  judgment,  asking  for  an  increase 
of    damages : — Held,    that    it   was   not   com- 
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Patent  for  the  plaintiff,  after  obtaining  the 
fruits  of  the  judgment,  to  assert  an  appeal. 
Flinn  v.  Keefe,  24  Oce.  N.  137. 

Seenrity  for  Costs  of  —  J  n  sol  cent  Ap- 
pellant.^— A  motion  for  security  for  costs  of 
an  appeal,  made  on  the  ground  that  the  de- 
fendant, the  appellant,  was  insolvent  and 
that  the  plaintiflTs  judgment  was  still  un- 
satisfied, was  dismissed  with  costs,  to  be  set 
off  against  the  costs  in  the  cause.  Dixon 
V.  Dauphinee,  34  N.  S.  Reps.  546. 


VII.  Ontario 


Appeal  to  Court  of  Ap- 
peal. 


Bonii — Form — Irregularity  —  Obligees  — 
Motion  to  set  aside  —  Costs.  Re  i^trathy 
Wire  Fence  Co..  2  O.  W.  R.  834,  1083.  3  O. 
W.  R.  889. 

Condltioiial  Allowance  of — Reduction 
of  Damages — Election — Further  Appeal.]  — 
After  the  plaintiff's  damages  had  been 
assessed  by  a  jury,  the  trial  Judge  dismissed 
the  action.  The  plaintiff  appealed,  and  the 
Court  of  Appeal  ordered  that,  if  the  plaintiff 
elected  to  reduce  the  damages  assessed  by 
the  jury,  her  appeal  should  be  allowed  with 
costs,  and  judgment  entered  for  her  for  the 
reduced  amount  wnth  costs,  or  otherwise  that 
there  should  be  a  new  trial : — Held,  that  the, 
plaintiff  was  entitled  to  have  a  clause  in- 
serted in  the  order  of  the  Court  protecting 
her.  in  tlie  event  of  an  appeal  by  the  defen- 
dant to  the  Supreme  Court  of  Canada, 
against  her  election  to  reduce  the  damages. 
Fahey  v.  Jephcott  21  Occ.  N.  519,  2  O.  L. 
R.  353. 

Consolidatiom     of     Two     Appeals  — 

Directions  for  printing.  Bready  v.  Grand 
Trunk  R.  W.  Co.,  Hughes  v.  Grand  Trunk  R. 
W.  Co..  2  O.  W.  R.  1169. 

County  Court  Appeal — Jurisdiction  of 
Divisional  Court.  Christie  v.  Cooley,  6  O. 
W.  R.  214. 

Delay  in  Setting  Down — Extension  of 
time — Waiver  of  right  of  appeal — Proceeding 
in  Master's  office  —  Consent.  Boulton  v. 
Roulton.  2  O.  W.  R.  884.  5  O.  W.  R.  177. 

Diapensins  with  Copies  of  E-videnoe 
for  Use  of  Judges.  City  of  Hamilton  v. 
Kramer-fnrin  Rock  Asnhalt  and  Cement 
Paving  Co..  1  O.  W.  R.  ill.  2  O.  W.  R.  25, 
3  O.  W.  R.  .343.  347. 

Effect  of  Allowing  —  yon-appealing 
Party — Costs.l — Action  to  restrain  a  town- 
ship corporation  and  a  contractor  from  con- 
structing a  drain  authorized  by  by-law  of  the 
township.  The  judgment  of  the  High  Court 
granted  an  injunction  against  and  ordered 
costs  to  be  paid  by  both  defendants,  and 
ordered  the  corporation  to  indemnify  the  con- 
tractor if  he  paid  them.  The  corporation 
appealed  to  the  Court  of  Appeal,  making  the 
contractor  a  respondent ;  the  latter  appeared 
at  the  hearing  of  that  appeal,  but  did  not 
himself  appeal.  The  appeal  was  allowed 
with  costs: — Held,  that  the  result  of  allow- 
ing the  corporation's  appeal  was  that  the 
action  should  be  dismissed  an  against  both 
dpfpndflijts.  but  the  contractor  should  have 
no   costs   o'c    the    appeal.      Semble,    that    he 


should  have  his  costs  below  against  the  plain- 
tiff. Peterkin  v.  :McFarlane,  (5  A.  R.  254,  Re 
(;abourie,  Casey  v.  Gabourie,  12  P.  R.  25:^, 
Esdaile  v.  Payne,  40  Ch.  D.  520,  and  Dilke  v. 
Douglas,  5  A.  R.  43,  distinguished.  McDer- 
mott  V.  McDermott,  3  Ch.  Ch.  38,  approved. 
Challoner  v.  Township  of  Loho,  21  Occ.  N. 
201,  1  O.  L.  R.  292. 

Extension  of  Time 'for — Application  to 
Opposite  Solicitor — Unreasonable  Refusal — 
Costs.] — Rules  799  and  801,  prescribing  the 
times  for  filing  and  serving  notice  of  appeal 
and  serving  the  appeal  case,  eifable  the  appel- 
lant, whenever  necessary,  to  obtain  further 
time  from  the  Court  or  a  Judge ;  and  that 
being  so,  the  solicitor  requiring  further  time 
should,  in  general,  before  applying  to  the 
Court,  apply  to  the  solicitor  for  the  respon- 
dent, explaining  the  occasion  for  it,  and  the 
latter  ought,  in  every  proper  case,  to  grant 
the  request ;  any  other  course  of  conduct  only 
occasions  unnecessary ,  and  useless  costs.  And 
where  application  for  an  extension  was  made 
to  the  solicitor,  and,  in  the  opinion  of  the 
Judge  who  heard  a  motion  to  extend  the 
time,  unreasonably  refused,  an  order  was 
made  extending  the  time  and  staying  execu- 
tion, without  costs  to  the  respondent.  Bodine 
V.  Howe,  21  Occ.  N.  154,  1  O.  L.  R.  208. 

Extension  of  Tin&e  —  Application  to 
Opposite  Solicitor  —  Unreasonable  terms  — 
Costs.] — Where  the  respondent's  solicitor 
refused,  except  upon  more  stringent  terms 
than  the  Court  would  impose,  to  extend  the 
time  for  delivery  by  the  appellant  of  the  draft 
appeal  case  and  reasons  of  appeal,  and  the 
appellant,  declining  to  accept  the  terms, 
moved  before  a  Judge  of  the  Court  of  Appeal 
and  obtained  an  order  extending  the  time,  the 
costs  of  such  motion  were  made  costs  to  the 
appellant  in  the  appeal.  McGuire  v.  Corry, 
21  Occ.  N.  333,  1  O.  L.  R.  590. 

Extension  of  Tinie — Laches — Security. 
Brown  v.  McGregor,  1  O.  W.  R.  398. 

Leave  to  Addnoe  Fnrtlier  E-vidence. 

Dodge  v.  Smith,  1  O.  W.  R.  46,  803,  2  O.  W. 
R.  5G1. 

Leave  to  Appeal — Alimony — Lunatic  — 
Admission  to  Asylum  —  Removal — Summary 
Judgment.] — On  a  motion  for  leave  to  apiieal 
from  the  judgment  of  a  Divisional  Court,  2 
O.  L.  R.  541,  21  Occ.  N.  5(50,  affirming  the 
decision  of  Meredith,  C.J.,  2  O.  L.  R.  289,  21 
Occ.  N.  525,  and  holding  that  the  plaintiff  in 
the  action  was  not  entitled  to  alimony,  and 
(2)  that  on  a  motion  by  the  plaintiff  for 
summary  judgment  under  Rule  616,  judgment 
dismissing  the  action  was  properly  given,  the 
Court  of  Appeal,  being  of  the  opinion  that 
the  judgment  was  right,  refused  leave  to  ap- 
peal. Hill  V.  Hill  22  Occ.  N.  107,  3  O.  T.. 
R.  202. 

Leave  to  Appeal — Appeal  as  of  right  on 
one  branch — Amount  involved — Divergence  of 
judicial  opinion.  Bentley  v.  Murphy.  1  O. 
W.  R.  273,  726,  ^5,  2  O.  W.  R.  1014. 

Leave  to  Appeal — Attachment  of  debts — 
Small  amount  involved.  McDonald  v.  Sulli- 
van. 1  O.  W.  R.  721.  723.  784.  849. 

Leave  to  Appeal — Case  tried  with  J»rif.] 
— On  an  application  under  s.  76  (a)  of  4 
Edw.  VIT.  c.  11   (O.)  for  leave  to  appeal  to 
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the  Court  of  Appeal  direct  from  a  judgmeut 
at  the  trial  betore  a  Judge  and  jury  in  a 
case  of -sufficient  importance  and  dii^culty,  in 
addition  to  the  amount  of  the  judgment 
(_$2,500),  to  justify  an  appeal,  it  was  ob- 
jected that  the  section  did  not  apply  to  the* 
case  of  a  trial  with  a  jury,  but  only  to  trials 
by  a  Judge  without  a  i.ury : — Held,  that  the 
plain  object  of  the  section  was  to  avoid  a 
double  appeal ;  that  it  should  receive  a  liberal 
construction ;  and  that  the  judgmeut  at  or 
following  upon  the  trial  where  the  issues  of 
fact  are  tried  by  a  jury  is  the  **  judgment, 
order,,  or  decision  "  of  the  Judge  within  the 
meaning  of  the  section;  and  leave  to  appeal  ' 
was  granted.  Randall  v.  Ottawa  Electric  \ 
Co.,  24  Dec.  N.  394,  8  O.  L.  R.  701.  3  O.  W. 
R.  146,  173,  1022.  4  O.  W.  R.  240,  269,  6  O. 
\y.   R.  915. 

Iieave  to  Appeal — Extension  of  time — 
Parties — Service  of  ^i^rit  of  summons.  Metal- 
lie  Roofing  Co,  of  Canada  v.  Local  Union  No. 
SO,  Amalgamated  Sheet  Metal  Workers'  In- 
ternational Association,  1  O.  W.  R.  573,  644, 
2  O.  W.  R.  183,  266,  819,  844,  5  O.  W.  R.  95, 
V<n>,  6  O.  W.  R.  41,  283,  10  O.  L.  R.  108. 

Loave  to  Appeal — Grounds — Conflict  of 
judicial  decisions  —  Municipal  corporation — 
Misfeasance — Dangerous  condition  of  high- 
way— Statutory  limitation  of  action.  Dick- 
son V.  Toicnship  of  Haldimand,  2  O.  W.  R. 
968,  3  O.  W.  R.  52. 

lioave  to  Appeal — Ignorance  of  change 
in  law  —  Consent  —  Acquiescence.  Burr  v. 
Hamilton,  4  O.  W.  R.  280. 

Iteave  to  Appeal — Important  question  of 
law — Construction  of  statute — Small  amount 
in  controversy.  Mason  v.  Lindsay,  1  O.  W. 
R.  561.  583. 

Leave  to  Appeal — Judgments  on  Differ- 
ent Branches  of  Case  —  Special  Circum- 
stances.]— In  an  action  which  at  the  trial 
resolved  itself  into  two  branches,  (1)  the 
status  of  some  of  the  parties,  and  (2)  the 
testamentary  capacity  of  the  testator  and  the 
validity  of  the  will  propounded,  the  trial 
Judge  dealt  with  the  validity  of  the  will  only, 
und,  on  an  appeal,  a  Divisional  Court  dealt 
with  the  question  of  status  only:  — ■  Held, 
upon  an  application  for  leave  to  appeal  to 
the  Court  of  Appeal,  that,  although  the  ap- 
plicants had  the  judgment  of  two  tribunals 
against  them,  they  had  the  opinion  of  one 
Court  only  in  respect  of  either  branch  of  the 
case,  and,  in  view  of  the  value  of  the  estate 
and  the  imi)ortant  consequences  to  them, 
sufficient  special  circumstances  were  shewn 
to  entitle  them  to  leave  to  appeal.  Kidd  v. 
Harris,  22  Occ.  N.  131,  3  O.  L.  R.  277,  1  O. 
W.  R.  141. 

Leave  to  Appeal — Large  sum  involved — 
Debatable  question  of  law.  City  of  Toronto 
V.  Toronto  R,  W.  Co.,  2  O.  W.  R.  225,  3  O. 
W.  R.  204.  298,  4  O.  W.  R.  221.  330.  345, 
446,  5  O.  W.  R.  14,  64,  130,  403,  415,  6  O. 
W.  R.  574,  677,  871. 

Leave  to  Appeal — Master  and  servant — 
InjuiT  to  servant  —  Negligence  —  Defect  in 
machinery — Notice  or  knowledge — Contribu- 
tory negligence  —  Workmen's  Compensation 
Act — Amendment — Court  supplementing  find- 
ings of  jury — Grounds  of  appeal.  Gordanier 
V.  John  Dick  Co.,  2  O.  W.  R.  ia51,  3  O.  W. 
R.  372.  599. 


Leave  to  Appeal — ^Mechanics*  lien — Ac- 
tion to  enforce — "  Lands  enjoyed  with  build- 
ing." Wetittoorth  Lumber  Co.  v.  Coleman,  3 
O.  W.  R.  618. 

Leave  to  Appeal — Order  of  Divisional 
Court — Special  grounds  —  M eri ts — J u  risdic- 
tion  of  Division  Court.  Re  Wilkes  v.  Home 
Life  Association  of  Canada,  3  O.  W.  R.  589, 
675,  744. 

Leave  to  Appeal — Mortgage — Tender — 
Rate  of  Interest—Costs.] — Leave  to  appeal 
refused.  Middleton  v.  Scott.  22  Occ.  N.  369, 
4  O.  L.  R.  459,  1  O.  W.  R.  536,  632. 

Leave  to  Appeal — Order  Striking  out 
Jury  Notice — Powers  of  Judge  in  Chambers 
— Conflicting  Decisions.] — ^In  an  action  of 
covenant  upon  two  mortgages,  the  defence 
was  that  the  defendant  had  been  induced  to 
execute  them  by  false  and  fraudulent  repre- 
sentations. The  defendant  filed  and  served 
.-1  jury  notice,  which  was  struck  out  by  a 
Judge  in  Chambers,  whose  order  was  affirmed 
by  a  Divisional  Court.  A  motion  by  the  de- 
fendant for  leave  to  appeal  to  the  Court  of 
Appeal  was  refused : — Held,  that  the  order 
sought  to  be  appealed  against  involved  no 
ciu^etion  of  law  or  practice  on  which  there 
had  been  conflicting  decisions  or  opinions  by 
the  High  Court,  or  by  Judges  thereof:  R. 
S.  O.  c.  51,  s.  77,  8.-S.  (4),  cl.  (c).  The 
power  of  a  Judge  in  Chambers  to  strike  out 
a  jury  notice  has  never  been  doubted.  People's 
Building  and  Loan  Association  v.  Stanley, 
22  Occ.  N.  254,  4  O.  L.  R.  90,  1  O.  W.  R. 
399,  469   572,  592,  2  O.  W.  R.  122. 

Leave  to  Appeal  —  Promissory  Note  — 
Presentment  —  Notice  of  Dishonour.]  —  See 
Wiedeman  v.  Ouittard,  22  Occ.  N.  129. 

Leave  to  Appeal  —  Public  Schools  — 
Selection  of  School  Site  —  Grounds  of  Ap- 
peal.]— Motion  for  leave  to  appeal  from  the 
order  of  a  Divisional  Court  allowing  an  ap- 
peal from  an  order  of  a  Judge  in  Chambers 
and  granting  a  mandamus  to  a  township  cor- 
poration requiring  them  to  pass  a  by-law  for 
the  issue  of  debentures  for  $1,000  for  the 
purchase  of  a  school  site  and  the  erection 
of  a  school  house : — Held,  that  the  circum- 
stance of  the  first  order  having  been  made 
iu  Chambers,  and  the  additional  fact  that 
the  applicants  for  leave  to  appeal  were  the 
respondents  in  the  Divisional  Court,  and 
would  have  been  entitled  to  appeal  as  of 
course  if  the  motion  had  been  heard  in  the 
first  instance  by  a  Judge  sitting  in  Court, 
were  material  factors  —  when  coupled  with 
reasons  of  a  substantial  kind  for  questioning 
the  judgment  complained  of — in  affecting  the 
discretion  to  be  exercised.  An  important 
question  was  raised  as  to  the  true  construc- 
tion of  a  somewhat  obscurely  phrased  section 
of  the  Public  Schools  Act.  Plausible  grounds 
of  objection  to  the  construction  placed  by 
the  Divisional  Court  upon  the  legislative  pro- 
visions in  question  wer»  presented.  Questions 
relating  to  the  validity  or  invalidity  or  bind- 
ing effect  or  otherwise  of  an  award  pur- 
porting to  be  made  in  pursuance  of  these 
provisions  were  also  involved ;  and  the  matter 
was  of  some  public  interest.  Leave  granted 
upon  the  usual  terms.  In  re  Carttoright 
School  Trustees  and  Township  of  Cartwright, 
22  Occ.  N.  288.  4  O.  L.  R.  278.  1  O.  W.  R. 
387.  477,  2  O.  W.  R.  340.  Hunter  y.  Boyd, 
X  O.  W.  R.  79,  2  O.  W.  R.  724,  lOoH. 
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Discretion  —  Peculiar  circumstances  —  Soli- 
citor. AUen  V.  Crozier,  2  O.  W.  R.  485,  736, 
806. 


Leave  to  Appeal  —  Question  of  Costa — 
Solicitor — Payment  by  Salary — Taxation  of 
Casts  against  Opposite  Party — Right  to  Costs 
— Municipal  Corporation  —  By-law.^  —  The 
solicitor  of  a  municipal  corporation  was  ap- 
pointed under  the  terms  of  a  by-law  which 
provided  for  his  receiving  a  yearly  salary  of  ; 
;bl,800  for  all  services  performed  by  him,  in-  I 
eluding  costs  of  litigation  incurred  on  behalf  I 
of  the  corporation,  and  any  costs  awarded  to  ' 
the  corporation  were  to  be  paid  over  to  the 
city  treasurer.  This  by-law  was  amended  by  . 
a  by-law  providing  that  all  costs  payable  to 
ihe  corporation  in  any  action  should  be  paid 
to  the  solicitor  as  part  of  his  remuneration, 
in  addition  to  his  salary.  After  the  passing 
of  the  amending  by-law  the  corporation  claim- 
ed to  have  the  right  to  tax  profit  costs  in  an 
action  against  the  corporation,  which  had 
been  dismissed  with  costs  by  a  judgment  given 
before  the  passing  of  such  amending  by-law. 
— Leave  to  appeal  to  the  CJourt  of  Appeal 
from  an  order  of  a  Divisional  Court  (22  Occ. 
N.  408,  4  O.  L.  R.  656)  refusing  to  allow 
such  profit  costs,  having  been  moved  for : — 
Held,  that,  having  regard  to  the  litigation 
and  the  decisions  on  the  subject,  leave  should 
not  be  granted. — Semble,  that  the  date  of  the 
judgment  governed  the  plaintiffs*  liability  to 
costs.  Ottatba  Oas  Co.  v.  City  of  Ottawa, 
23  Occ.  N.  87,  5  O.  L.  R.  246,  6  O.  L.  E. 
187,  1  O.  W.  R.  647,  697,  2  O.  W.  R.  579. 

LeaTe  to  Appeal — Question  of  practice — 
Use  of  company's  name  as  plaintiff  in  actions 
— Discretion.  Saskatchetoan  Land  and 
Homestead  Co,  v.  Leadlep,  2  O.  W.  R.  745, 
850,  917,  944,  1075,  1112,  3  O.  W.  R.  133, 
191.  4  O.  W.  R.  39,  378,  5  0.  W.  R.  449. 
Saskatchetran  Land  and  Homestead  Co.  v. 
Moore,  2  O.  W.  R,  916.  944,  1075,  1112,  4 
O.  W.  R.  39,  87& 

LeaTe  to  Appeal-Question  of  substance 
— ^Joinder  of  plaintiffs  and  causes  of  action. 
Hinds  V.  Town  of  Barrie,  1  O.  W.  R.  775, 
2  O.  W.  R.  995. 

LeaTe  to  Appeal — ^Refusal  of  leave  to 
proceed  in  action  against  company  in  liqui- 
dation. Re  Pakenham  Pork  Packing  Co..  6 
O.  Jj.  R.  582,  2  O.  W.  R.  961,  983,  4  O.'W. 
R.  22. 

Leave   to   Appeal — Security  for  costs- 


^.^^^^^^  to  Appeal — Special  circumstances 
— Absence  of.  Scott  v.  Township  of  Ellice, 
2  O.  W.  R.  880.  4  O.  W.  R.  38,  93. 

LeaTe  to  Appeal — Special  Circumstances 
— Defan%ation  —  Misdirection  —  Evidence  — 
Damages — Discretion.'\ — Upon  motion  by  the 
defen<kmt  for  leave  to  appeal  from  an  order 
of  a  Divisional  Court  affirming  the  judgment 
at  the  trial,  upon  the  verdict  ot  a  jury  award- 
ing the  plaintiff  $100  damages  in  an  action 
for  libel : — ^Held.  that  the  defendant  had  fail- 
ed to  ^ew  special  circumstances.  The  ver- 
dict was  small,  and  the  jury  seemed  to  have 
arrived  at  it  upon  a  charge  to  which  the  only 
exception  urged  was  a  reference  to  a  former 
action,  and.  if  the  Judge  erred  in  not  passing 
that  over,  there  was  nothing  to  shew  that  any 
substantial  wrong  was  occasioned  by  it.  The 
weight  of  authority  was  against  the  proposi- 
tion that  a  defendant  in  a  libel  action  may  set 
up  in  mitigation  of  damages  acts  and  doings 
of  the  plaintiff  arising  long  after  the  alleged 


libel,  and  not  having  reference  to  it;  but  the 
matter  was  to  some  extent  one  of  the  exer- 
cise of  discretion  by  the  trial  Judge,  and 
leave  to  appeal  against  that  ought  only  to  be 
given  in  exceptional  cases.  Downey  v.  Stir- 
ton,  21  Occ.  N.  155. 

Leave  to  Appeal — Special  circumstances 
— Dispensing  with  security.  Kidd  v.  Harris, 
1  O.  W.  R.  141,  3  O.  L.  R.  277. 

Leave  to  Appeal — Special  circumstances 
— Order  relating  to  discovery.  McKenzie  v. 
McLaughlin,  1  0.  W.  R.  80. 

Leave  to  Appeal  —  Status  of  Judicial 
Officer.}  —  A  Divisional  Court  reversed  an 
order  of  a  Judge  in  Chambers,  which  stayed 
proceedings  in  these  actions  and  dismissed  a 
motion  for  a  reference  to  the  drainage  referee 
as  an  official  referee.  The  Divisional  Court 
decided  that  the  drainage  referee  was  an 
official  referee  for  the  purposes  of  the  Arbi- 
tration Act:  —  Hteld,  that  leave  to  appeal 
should  be  granted  on  the  ground  that  the  de- 
cision involved  the  status,  jurisdiction,  and 
authority  of  a  judicial  officer,  and  the  validity 
of  the  proceedings  which  might  be  taken  by 
him  under  the  order  of  the  Divisional  Court. 
McClure  v.  Township  of  Brooke,  Bryce  v. 
Township  of  Brooke,  22  Occ.  N.  254,  4  O. 
L.  R.  102,  1  O.  W.  R.  274,  324i  835. 

I«eave  to  Appeal — Taxation  of  Costs — 
Several  Causes  of  Action — Judgment.l — An 
application  by  the  defendant  for  leave  to  ap- 
peal from  an  order  of  a  Divisional  Court  dis- 
missing an  appeal  from  an  order  of  a  Judge 
in  Chambers  upon  appeal  from  taxation  of 
costs.  The  action  was  for  slander.  The 
statement  of  claim  contained  four  paragraphs 
setting  forth  the  slander  in  various  ways. 
There  was  a  verdict  and  judgment  with  costs 
for  plaintiff  on  two  paragraphs,  and  the  same 
for  the  defendant  on  the  other  two.  The  de- 
fendant contended  that  the  general  costs 
should  be  apportioned  throughout.  But  the 
taxing  officer  taxed  to  the  plaintiff  the  general 
costs  of  the  cause,  less  costs  applicable  to  the 
paragraphs  on  which  he  failed,  and  to  the 
defendant  the  costs  of  the  issues  arising  on 
the  latter,  and  his  ruling  was  affirmed : — 
Held,  not  a  case  in  which  leave  to  appeal 
should  be  granted.  There  is  no  good  reason 
why  a  judgment  framed  as  was  the  judgment 
here,  should  not  lead  to  the  same  result  as 
the  former  Rule  of  Court.  Sparrow  v.  Hill, 
8  Q.  B.  D.  479,  and  Jenkins  v.  Jackson, 
[1891]  1  Ch.  89,  referred  to.  Davis  v.  Hard, 
22  Occ.  N.  285,  4  O.  L.  R.  466,  1  O.  W.  R. 
418,  471. 

Leave  to  Appeal — Winding-up — Contri- 
butory— Amount  in  controversy — Interest — 
Costs — Merits.  Re  Wiarton  Beet  Sugar  Co., 
Kydd's  Case,  5  O.  W.  R.  542,  637,  6  O.  W. 
R.  491,  590. 

Leave  to  Appeal  from  Judgment  at 
Tsial — Court  of  Appeal.]  —  Motion  by  de- 
fendant for  leave  to  appeal  direct  to  the  Court 
of  Appeal  from  the  judgment  at  the  trial, 
passing  over  a  Divisional  Court.  Leave  to 
appeal  granted,  the  question  involved  be- 
ing a  mixed  question  of  law  and  fact  and 
one  in  which  an  appeal  to  the  Supreme  Court 
of  Canada  would  lie.  Molsons  Bank  v. 
Stearns,  5  O.  W.  R.  479,  0  O.  W.  R.  667, 
10  O.  L.  R.  95. 

Leave  to  Appeal  from  Jiid8:meiit  at 
Trial — <5rounda.  Canada  Carriage  Co,  v. 
Lra.  5  O.  W.  R.  86.  6  O.  W.  R.  633. 
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Leave  to  Appeal  from  Order  of 
Divisional  Court — Extending  time — Delay 
— Costs.  MoUona  Bank  v.  Eager,  G  O.  W.  li. 
SICJ,  180,  596. 

Leave  to  Appeal  froia  Order  of 
Divisional  Court  —  Malicious  arrest. 
O' Donned  v.  Canada  Foundry  Co.,  4  O.  W. 
K.  4()2,  5  O.  W.  R.  215,  477. 

lioave  to  Appeal  from  Order  of 
Divisional  Court — Railway  —  Collision  at 
crossing — Question  of  law — Duty  to  look  for 
trains.  Wright  v.  Grand  Trunk  it,  W \  Co., 
5  O.  W.  R.  802,  6  O.  W.  R.  175. 

I<eave  to  Appeal  from  Order  of 
Divisional  Court — Trifling  Amount — Quea- 
fion  of  Fact — End  to  Litigation.] — Motion 
hv  plaintiff  for  leave  to  appeal  from  order  of 
ji*  Divisional  Court.  5  O.  W.  R.  298,  revers- 
iu;?  the  judgment  of  Anglin,  J.,  at  trial.  4  O. 
W.  R.  121.  Leave  to  appeal  refused,  the 
judgment  being  for  1^75  only,  and  could  not 
be  increased  even  Avere  the  proposed  appeal 
successful.  The  question  was  whether  there 
were  special  reasons  for  treating  the  case  as 
exceptional  and  allowing  a  further  appeal :  4 
Edw.  VII.  c.  11.  s.  76  (1)  (g).  CUpaham 
v.  Town  of  OHllia,  5  O.  W.  R.  786,  9  O.  L. 
R.    713.       • 

lioave  to  Appeal  from  Order  of 
Judge  of  High  Court  on  Appeal  from 
Report — Grounds.  0*Leary  v.  Perkins,  5 
O.   W.  R.  257. 

Iieave  to  Cross-appeal  Nunc  pro 
Tuno  —  Parties  —  Costs.]  —  McDermott  v. 
Jik'kling,  23  Occ.  N.  40,  1  O.  W.  R.  19.  7f>8. 

Motion  to  Quash  Appeal  of  Third 
Party  against  Plaintiff — Useless  proceed- 
ing: Uahy  V.  City  of  Toronto,  1  O.  W.  R. 
440,  aWy,  (»a.\  711. 

Notice  of  Appeal — Extending  Time.] — 
lender  the  present  practice  relief  will  be 
granted  against  a  slip  in  practice,  such  as 
in  this  instance  the  failure  to  give  notice 
of  appeal  in  time,  whenever  the  justice  of  the 
rase  requires  it.  and  no  injury  to  the  oppo- 
site party  which  cannot  be  c«»mpensated  for 
!)>'  costs  or  otherwise  has  resulted.  In  con- 
sidering what  justice  requires  in  such  a  case, 
r»»ffnrd  is  to  be  had  to  the  bona  fides  of  the 
applicant ;  the  delay,  whether  great  or  trifling, 
ns  affecting  the  question  of  prejudice  to  the 
opposite  party ;  and,  especially  where  the 
jipplication  is  made  after  default,  whether  the 
iippeal  appears  to  be  groundless  or  'frivolous. 
Where,  therefore,  a  bona  fide  intention  to 
nppeal  had  been  made  out,  the  points  raised 
were  open  to  argument,  and  the  delay  was 
very  short,  no  sittings  of  the  Court  having 
been  lost,  leave  to  serve  notice  of  appeal 
was  given.  Ross  v.  Rohertson,  24  Occ.  N. 
216,  7  O.  L.  R.  4(W,  3  O.  W.  R.  158,  513. 

Notice  of  Appeal — Time — Pronouncing 
or  Entry  of  Judgment.] — A  judgment  in  a 
mechanics*  lien  action,  tried  by  a  local  Mas- 
ter, was  signed  on  the  12th  March,  but  dated 
the  24th  February,  being  the  day  on  which 
the  Master  had  signed  a  memorandum  of  his 
findings,  a  copy  of  which  he  on  the  same 
day  sent  by  mail  to  the  solicitors  for  each 
of  the  parties.  The  memorandum  contained 
no  reference  to  the  costs  of  the  action,  but 
they   were  disposed   of   by   the  judgment   as 


signed.  There  was  no  arrangement  between 
ihe  solicitors  and  the  Master  that  his  find- 
ings were  to  be  sent  by  mail : — Held,  that 
the  month  within  which  notice  of  intention 
(o  appeal  from  the  judgment  must,  by  Rule 
799,  be  given,  ran  from  the  signing  of  the 
judgment  on  the  12th  March.  Wallace  v. 
Hath,  24  Occ.  N.  288,  7  O.  L.  R.  542,  3  O. 
W.  R.  426. 

Order  for  Neur  Trial — Stay  of  execu- 
tion, i)ending  appeal  from — Effect  on  new 
trial — ^lotion  for  removal  of  stay.  Uylaki  v. 
Oatvsoti,  t>  O.  W.  R.  oGU,  738  10  O.  Im  R. 
t>83. 

Reversal  of  Judn&ent  on  Questions 
of  Fact:  Leicis  v.  Dempster.  1  O.  W.  R. 
<;U2. 

Right  of  Appeal  —  Loan  Corporations 
Act  —  Intra  Vires — Penalty — Prohibition  — 
Conviction.] — Aj)peal  by  defendants  under 
s.-s.  4  of  s.  117  of  tlie  Loan  Corjwrations  Act 
R.  S,  O.  18J>7  c.  2()5,  from  their  conviction 
by  the  police  magistrate  for  the  city  of 
Toronto  of  the  offence  of  having,  acting  as 
agents  for  the  preferred  Mercantile  Company 
of  Hoston  (incorporated),  entered  into  a  con- 
tract contrary  to  the  provisions  of  s.  117: 
— Held,  confirming  the  conviction,  that  there 
was  no  right  of  appeal.  Rrx  v.  Pierce.  25 
Occ.  N.  70,  4  O.  W.  R,  411,  5  O.  W.  R. 
4iU.  U  O.  L.  K.  374. 

Right  of  Appeal — Order  of  Judge  Re- 
moving Stay  of  Execution  —  Discretion —  ^ 
Grounds  for  Removal.] — An  appeal  lies  to 
the  Court  of  Appeal  from  an  order  of  a 
Judge  thereof,  in  Chambei*s,  under  Rule  827, 
directing  that  the  execution  of  the  judgment 
appealed  from  shall  not  be  stayed  i)ending 
the  appeal.  Such  an  order  is  not  a  purely 
discretionary  one ;  a  proper  case  must  be 
made  out  for  allowing  the  respondent  to  en- 
force what  has  not  yet  become  a  final  judg- 
ment, the  api)eal  being  a  step  in  the  cause. 
A  Judge  in  Chambera  having  ordered  the  re- 
moval of  the  stay,  his  order  was  reversed  by 
the  Court,  where  the  appeal  appeared  to  be 
prosecuted  in  good  faith  and  on  substantial 
grounds,  and  the  effect  of  an  execution  would 
practically  be  to  close  up  che  appellant*s 
business.  Centaur  Cycle  Co.  v.  Hill,  22  Occ. 
\.  2r»3.  24  Occ.  X.  2<K),  1  O.  W.  R.  220.  377, 
401,  639.  2  O.  W.  R.  1025,  3  O.  W.  R.  255. 
3.>*.  4  O.  ii.  R.  i>2.  41)3.  7  O.  L.  R.  411. 

Right  of  Appeal — Practice  on  Appeal — 
Companies — Oniario  Winding-up  Act — Final 
Order.]  —  Section  27  of  the  Ontario  Joint 
Stock  Companies  Winding-up  Act.  R.  S.  O. 
1897  c.  222,  contains  the  code  of  proceed- 
ings on  an  appeal  from  any  order  or  decision 
of  the  Court  under  that  Act.  no  provision  be- 
ing made  in  the  Consolidated  Rules  or  else- 
where. There  is  no  provision  that  reasons 
for  and  against  the  appeal  are  required,  or 
any  delivery  or  settlement  ot  the  proposed 
case.  The  practice  when  the  case  has  come 
before  a  si  lift  le  Judge  has  been  to  send  up  the 
original  papers  and  have  the  appeal  heard 
upon  them.  Semble,  that  an  order  of  a 
County  Court  Judge  rescinding  an  order 
previously  made  by  him  under  s.  41  of  the 
above  Act  for  the  dissolution  of  a  company, 
is  a  final  order,  and  therefore  an  appealable 
one.  In  re  Equitable  Savings,  Loan,  and 
It uH ding  Association,  22  Occ.  N.  386.  4  O. 
L.  R.  479.  6  O  T..  R.  20,  1  O.  W.  R.  571, 
2  0.  W.  R.  306. 
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Bisht  of  Appeal — Surrogate  Court  case 
— Divisional  Court — Second  appeal:  Haynes 
V.  Edmonds,  1  O.  W.  R.  340. 

BAght  of — Election  case — Dismissal  of 
charges  of  corrupt  practices :  Re  Lennox  Pro- 
vincial Election :  Perry  v.  Carscallen,  2  O. 
W.  R.  190;  Re  iSouth  Oxford  Provincial 
EUvttfjH,  fatUnte  v.  Huthertund,  1  O.  \V.  R. 
?.»5.  2  O.  W.  R.  196,  6  O.  L.  R.  203. 

Ricl&t  of — Order  directing  new  trial — 
Second  trial  taking  place  before  appeal  heard 
— Abandonment — Quashing  :  Wehh  v.  Cana- 
fliun  Ueneral  Electric  Co.,  2  O.  W.  R.  322, 
<siN-,,  1113,  3  O.  W.  R.  853. 

Security  for  Coots  of  Appeal — Joint 
Appeal — Security  Furnished  by  One  Party — 
Payment  into  Court — Abandonment — Motion 
for  Payment  Out— Costs — ISet-off — Increased 
Security.] — ^Two  defendants  appealed  to  the 
Court  of  Appeal  from  a  judgment  of  the 
lligh  Court ;  the  notice  of  appeal  was  a  joint 
one :  and  $2(X>  was  paid  into  Court,  as  secur- 
ity for  the  respondents'  (plaintiffs')  costs  of 
appeal,  by  one  of  the  appellants,  but  in  the 
name  of  both  and  for  the  joint  benefit: — 
Ilt'Id,  that  the  appellant  who  had  paid  the 
money  in  was  not  entitled,  upon  abandoning 
his  appeal,  to  have  the  money  paid  out  to 
him.  the  other  appellant  desiring  and  intend- 
ine  to  avail  himself  of  the  deposit  and  to 
proceed  with  the  appeal.  The  first  appel- 
lant's motion  for  payment  out  being  dismis- 
sed with  costs  to  the  other  appellant,  and  it 
uppt*aring  that  by  the  judgment  appealed 
against  the  first  appellant  was  entitled  to  be 
indemnified  by  the  other  against  all  amounts 
payable  by  the  first  under  the  judgment,  and 
to  recover  from  the  other  any  amount  so  paid 
and  his  costs  of  the  action,  &c. : — Held, 
that  the  costs  of  the  motion  should  be  set 
off  against  anything  the  first  appellant  might 
already  have  paid,  or  might  ultimately  have 
to  pay,  under  the  provisions  of  the  judgment 
referred  to,  as  the  result  of  the  appeal. 
Held,  under  the  circumstances  of  the  case, 
that  the  appeal  would  be  more  expensive  than 
usual,  and  that  the  security  should  be  in- 
creased to  $400,  but  that,  upon  the  true  con- 
struction of  Rule  830,  s.-ss.  1,  4,  8,  where 
RtKJurity  is  given  by  payment  into.  Court,  it 
cannot  be  increased  to  more  than  $400.  Cen- 
taur Cycle  CO.  v.  Hill,  22  Occ.  N.  2r>:i  24 
Occ  N.  209  1  O.  W.  R.  229,  377,  401,  639, 
2  O.  W.  R.  1025.  3  O.  W.  R.  255,  354,  4  O. 
K  R.  92,  493,  7  O.  L.  R.  411. 

Seovzlty  on  Appeal — Extension  of  Time 
for  Allowance  and  Setting  Down  Appeal — 
/>6le|f — Merits,] — ^After  judgment  was  given 
dedaring  the  plaintiff  entitled  to  the  value 
of  certain  bonds,  which  the  defendants  had 
failed  to  deliver  over,  such  value  to  be  de- 
termined by  a  reference  to  the  local  Master, 
and  after  a  long  interval,  without  anything 
having  been  done  under  the  reference,  it  was 
transferred  to.  the  Master  in  Ordinary,  and, 
after  the  finding  of  the  Master,  and  appeals 
and  cross-appeals  therefrom,  the  plaintiff  for 
the  first  time  claimed  interest  on  such  value 
from  the  date  of  the  breach,  and  moved  to 
have  the  judgment  amended  so  as  to  include 
rach  interest.  The  motion  was  refused, 
whereupon  the  plaintiff  gave  notice  of  appeal 
to  the  Court  of  Appeal,  but  did  not  furnish 
the  neoesaary  security  until  after  the  time 
for  appealing  had  elapsed : — Held,  that,  in 
the  circomstances,  the  time  for  the  allowance 


of  the  security  and  the  setting  down  of  the 
appeal  should  not  be  extended.  Ray  v.  Port 
Arthur,  Jhiluth  and  Western  R.  W.  Co.,  Ray 
V.  Middleton,  24  Occ.  N.  334,  7  O.  L.  R. 
737,  2  O.  W.  R.  345,  3  O.  W.  R.  100.  724. 

^Security  on  Appeal — Money  Paid' into 
Court — Payment  out  after  Purpose  Answer- 
ed— Further  Appeal,] — A  party  who  has  paid 
money  into  Court  as  security  upon  his  appeal 
to  the  Court  of  Appeal  is  entitled,  after  his 
appeal  has  been  allowed  with  costs,  to  take 
the  money  out,  although  his  opponent  is  pro- 
secuting a  further  appeal  to  the  Supreme 
Court  of  Canada  or  the  Judicial  Committee 
of  the  Privy  Council.  An  appeal  to  the 
Court  of  Appeal  is  a  step  in  the  cause,  but 
a  further  api)eal  is  not  so.  Centaur  Cycle 
Co,  v.  Hill,  22  Ow.  N.  253.  24  Occ.  N.  2(K>, 
1  O.  W.  R.  220,  377,  401  639,  2  O.  W.  it. 
1025,  3  O.  W.  R.  255,  3i>4,  4  O.  L.  R.  S>2, 
493,  7  O.  L.  R.  411. 

Settling  Appeal  Case — Evidence  on  var- 
ious issues — Cx>nstruction  of  contract — Lim- 
ited appeal.  City  of  Hamilton  v.  Kramer- 
Irwin  Rock  Asphalt,  etc.,  Co.,  1  O.  VV.  R. 
111.  2  O.  W.  R.  25,  3  O.  W.  R.  343,  347. 

Settlement  of  Book  —  Appointment  — 
Ofitt*.] — Having  regard  to  Rules  798  et  seq., 
relating  to  appeals  to  the  Court  of  Appeal, 
the  burden  of  procuring  from  *'  the  Court 
appealed  from,  or  a  Judge  thereof"  (Rule 
798),  an  appointment  to  settle  the  appeal 
case  or  book,  the  parties  being  unable  to 
agree,  is  upon  the  appellant.  Rule  801  (3) 
enables  the  respondent  to  move  in  the  matter, 
if  so  disposed ;  but  it  is  the  appellant's 
duty  to  enter  the  case  with  the  registrar 
and  set  down  the  appeal  for  argument;  this 
he  cannot  regularly  do  without  depositing 
the  appeal  books  (Rule  812)  ;  and  before 
they  are  deposited  they  must  be  settled. 
Oatman  v.  Michigan  Central  R.  R.  Co.,  21 
Occ.  N.  334,  1  O.  L.  R.  636. 

Stay  of  Ezeention  of  Judgment  for 
Partition  Pending  Appeal — Security  — 
Motion  to  remove  stay.  Monro  v.  Toronto 
R,  ir.  Co.,  1  O.  W.  R.  25,  316,  813  2  O.  W. 
R.  207,  3  O.  W.  R.  14,  299,  4  O.  W.  R.  392. 

Stay  of  Ezeontion  Pending  Appeal — 

Continuance  of  injunction  dissolved  by  judg- 
ment appealed  from.  Klees  v.  Dominion  Coat 
and  Apron  Supply  Co.,  2  O.  W.  R.  841,  937, 
3  O.  \V.  R.  937,  0  O.  W.  R.  2<M). 

Snspenaion  of  Injnnotion  Pending 
Appeal.  Taylor  v.  Township  of  Colling- 
wood  3  O.  W.  R.  368.  5.53,  6  O.  W.  R.  261. 

Stay  of  Proceedings — Judgments-Certi- 
ficate.]— After  the  decision  of  the  Court  of 
Appeal  has  been  certified  by  the  registrar, 
the  case  is  no  longer  i)ending  in  the  (^ourt  of 
Appeal,  and.  by  Rule  818,  the  subsequent 
nroopedinga  are  to  be  t'»ken  ps  if  the  decision 
had  been  given  in  the  Court  below.  A  Judge 
of  the  Court  of  Appeal  has,  therefore,  no 
power,  under  the  Judicature  Act,  R.  8.  O. 
1897  c.  51,  s.  54.  or  60  &  61  V.  c.  34,  s.  1 
(D.),  or  otherwise,  after  certificate,  to  make 
an  order  staying  proceedings  upon  the  judg- 
ment of  the  Court  of  Appeal  pending  an  ap- 
plication for  leave  to  appeal  therefrom  to  the 
Supreme  Court  of  Canada.  Hargrove  v. 
Royal  Templars  of  Temperance.  21  Occ.  N. 
432,  2  O.  lu  R.  126.  See  also  S.  C.  22  Occ. 
N.  1 .  31  S.  C.  R.  385. 
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Time — Late  Entru — Refusal  of  Consent — 
Confirmation  —  HesponaibiHty  for  Delay  — 
Coats.] — The  defendants  on  the  19th  May 
gave  notice  of  an  appeal  to  the  Court  of 
Appeal  from  a  judgment  delivered  on  the 
22nd  April,  and  gave  security  on  the  22nd 
May.  Reasons  for  appeal  were  not  served  till 
the  10th  September,  and  reasons  against  ap- 
peal not  till  the  13th  October.  The  next  sit- 
tings of  the  Court  of  Appeal  was  set  for  the 
10th  November.  The  appeal  case  was  not 
prepared  in  time  to  enter  the  case  on  the  (5th 
November,  and  the  plaintiff's  solicitor  refused 
to  consent  to  its  being  entered  on  the  10th 
for  the  sittings  beginning  on  that  day.  The 
case  was  entered  without  consent  on  the  17th 
November,  and  a  motion  was  made  to  confirm 
the  entry : — Held,  that  the  plaintiff's  solicitor 
should  have  consented  to  the  proposed  entry 
on  the  10th  November,  and  the  subsequent 
entry  should  be  confirmed ;  and,  as  both  par- 
ties were  nearly  equally  blameable  for  delay, 
there  should  be  no  costs.  McLaugnlin  V. 
MayhevD,  23  Occ.  N.  42,  5  O.  L.  R.  114,  1 
O.  W.  R.  308,  2  O.  W.  R.  10,  590. 


VIII.  Ontario  —  Appeal    to    Divisional 
CouBTT  of  High  Coukt. 

Coanty  Court  Appeal — Final  Order J\ — 
A  motion  by  the  defendant  co  set  aside  a 
judgment  for  default  of  defence  in  a  County 
Court  action  as  irregular  and  void,  was  dis- 
missed by  the  County  Court  Judge,  who  gave 
the  defendant  leave,  on  payment  of  $5,  to 
move  on  the  merits  for  leave  to  defend: — 
Held,  that  this  was  a  final  order  and  that  an 
appeal  lay  therefrom.  O'Donnell  v.  Guinane, 
28  O.  R.  389,  disUnguished.  Voight  Brew- 
ery Co,  v.  Orth,  23  Occ.  N.  168,  5  O.  L.  R. 
443,  2  O.  W.  R.  304. 

County  Court  Appeal — New  Evidence.] 
— Under  Rule  498,  the  High  Court  may  en- 
tertain an  applipation,  in  a  proper  case,  to 
admit  new  evidence  on  a  County  Court  ap- 
peal, notwithstanding  R.  S.  O.  c.  55,  s.  51, 
S.-S.  3,  under  which  such  an  application  must 
be  made  before  the  County  Court,  and  this 
although  the  time  for  applying  for  a  new 
trial  had  expired.  Butler  v.  McMicken-,  21 
Occ.   N.  71,  32  O.  R.  422. 

County  Conrt  Appeal — Order  Dismis- 
sing Appeal  from  Taxation  of  Costs — Final 
or  Interlocutory.] — An  order  made  by  the 
Judge  of  a  County  Court  in  a  County  Court 
action  dismissing  an  appeal  from  a  ruling  as 
to  the  scale  of  costs  upon  taxation  of  the 
plaintiffs*  costs  of  the  action  awarded  by  the 
judgment,  is  in  its  nature  interlocutory  and 
not  final,  within  the  me  ming  of  s.  52  of  the 
County  Courts  Act,  xw.  S.  O.  1897  c.  5.5.  and 
no  appeal  lies  therofron  to  a  Divisional 
Court  of  the  High  Court.  Blakey  v.  Latham, 
43  Ch.  D.  23,  followed.  Babcock  v.  Standish, 
19  P.  R.  105.  distinguished.  In  Kreutzlger 
V.  Brox,  32  O.  R.  418,  the  question  of  the 
right  to  appeal  was  not  raised  or  considered. 
Leonard  v.  Burrows.  24  Occ.  N.  219.  7  O. 
L.  R.  316,  3  O.  W.  R.  186. 

Connt^  Conrt  Ai^peal — Order  Dismis- 
sing Motton  to  Commtt — Finality.] — An  ap- 
peal by  the  plaintiffs  from  an  order  of  the 
.fudge  of  a  County  Court  dismissing  a  motion 
by  the  appellants  to  commit  the  defendant 
for  rofnsinj;  to  be  sworn  -and  examined  as  a 


judgment  debtor,  upon  the  ground  that  a 
proper  foundation  had  not  been  laid  for  his 
examination  by  a  return  of  nulla  bona  to  a 
fi.  fa.,  or  an  affidavit  stating  that  such  would 
be  the  return: — ^Held,  that  no  appeal  lay, 
because  the  order  appealed  against  was  not  in 
its  nature  final,,  but  merely  interlocutoi^, 
within  the  meaning  of  s.  52  of  the  County 
Courts  Act,  R.  S.  O.  c.  55.  New  Hamburg 
Manufacturing  Co.  v.  Barden,  21  Occ.  N. 
377. 

Connty  Conrt  Appeal — Proceedings  not 
Certified.] — Held,  by  Meredith,  J.,  dissent- 
ing, that  an  appeal  from  an  order  in  a 
County  Court  action  was  not  properly  before 
the  Court  because  the  proceedings  were  not 
certified.  Lucas  v.  Holliday,  24  Occ.  N.  365,. 
8  O.  L.  R.  541,  3  O.  W.  R.  732. 

Connty  Conrt  Appeal — Ri^ht  of  appeal 
—New  trial  not  moved  for.  Smtth  v.  Bloom- 
field,  2  O.  W.  R.  481. 

Connty  Conrt  Appeal — Right  of  appeal 
— Nonsuit — Negligence — £ividence  for  jury — 
New  trial.  Camp  v.  Armstrong  Cartage  and 
Warehouse  Co.,  3  O.  W.  R.  686. 

Connty  Conrt  Appeal — Right  of  appeal' 
— Summary  trial  of  interpleader  issue.  V^ 
pond  V.  Griffin,  2  O.  W.  R.  532. 

Connty  Conrt  Appeal — Right  of  Appeal 
— Order  Refusing  to  Vary  Minutes  of  Judg- 
ment— Duty  of  Judge  to  Certify  Proceedings 
— Set-off  of  Costs.] — An  order  of  a  Coanty 
Court  Judge  in  an  action  in  a  County  Court 
dismissing  an  application  to  vary  minutes 
under  Con.  Rule  625  (2)  is  an  interlocutory 
and  not  a  final  order;  and  no  appeal  lies 
from  it  to  the  High  Court.  Semble,  per 
Britton,  J.,  in  Chambers,  that  the  fact 
that  there  may  be  no  appeal  from  such  an 
order  is  no  reason  why  the  Judge  should  not 
certify  the  papers;  the  question  whether  or 
not  there  is  an  appeal  from  such  an  order 
is  for  the  Court  appealed  to,  and  such  certi- 
ficate should  as  a  rule  be  given  upon  request ; 
the  Judge's  duty  being  ministerial  only. — 
Semble,  also,  that  the  setting  off  of  costs 
(which  was  the  matter  in  question  on  the 
motion  to  vary  the  minutes)  is  no  part  of 
what  is  ordinarily  understood  as  settling 
minutes  of  judgment. — ^A  motion  for  a  man- 
damus to  the  Judge  to  certify  the  proceedings 
was  dismissed  by  Britton,  J.,  and  the  dismis- 
sal was  affirmed  by  the  Court.  In  re  Tag- 
gart  v.  Bennett,  23  Occ.  N.  224,  6  O.  L.  R. 
74,  2  ().   W.  R.  184,  419,  513. 

Connty  Conrt  Appeal — ^Right  of  appeal 
— Final  order — Order  striking  out  part  of  de- 
fence as  disclosing  no  reasonable  answer — 
Rules  261,  298— Pleading— Cheque.  Smith 
V.  Traders  Bank.  6  O.  W.  R.  748,  11  O.  L. 
R.  24. 

Connty  Conrt  Appeal — ^Weight  of  evid- 
ence —  Correcting  error.  Jackson  v.  Jfc- 
LaughUn,  2  O.  W.  R.  159. 

District  Conrt  Appeal — Extension  of 
time — I^ave  to  set  down — Terms — Costs — 
Condition  precedent.  Young  v.  McKay.  3  O. 
W.  R.  447. 

DiTlsional  Conrt — County  Court — Right 
of  Appeal  from  —  New  Trial.]  . —  Judgment 
bavins  been    pronounced   by   a   jnnior  Judge- 
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in  a  County  Court  action,  a  motion  by  way 
of  appeal  from  or  to  set  aside  sudi  judgment 
and  to  enter  judgment  for  the  defendants, 
or  in  the  aitemative  for  a  new  trial,  was 
made  to  the  senior  Judge;  and  on  such  ap- 
peal the  judgment  was  set  aside  and  judg- 
ment entered  for  the  defendants  dismissing 
the  action : — Held,  that  an  appeal  lay  to  the 
LMvisional  Court  by  the  unsuccessful  party  to 
such  appeal ;  and  Uie  fact  that  a  new  trial  in 
the  alternative  was  asked  for  was  immaterial. 
The  sub-sections  of  s.  51  of  the  County 
Courts  Act,  B.  S.  O.  1897  c.  55,  applicable, 
are  8.-88.  1,  2,  and  5,  and  not  s.-8.  3.  Leish- 
man  v.  Garland,  22  Occ.  N.  109,  3  O.  I..  R. 
241,  1  O.  W.  R.  22. 

IMvisional  Conrt — Surrogate  Court  — 
Notice  of  Appeal  from — Description  of  Ap- 
pellate Court,] — On  a  motion  to  quash  an 
appeal  to  a  Divisional  Court  subsequent  to 
the  passing  of  58  V.  c  13,  s.  45  (0.)>  on  the 
ground  that  the  notice  of  appeal  did  not 
specify  the  Court  to  which  the  appeal  was 
taken,  and  that  the  bond  filed  followed  the 
Surrogate  form  **  To  the  Court  of  Appeal :" 
— Held,  that  the  intention  to  appeal  ex- 
pressed in  the  notice  was  sufficient,  and  that 
the  words  "  the  Court  of  Appeal "  in  the 
bond  might  be  read  as  an  univalent  of  "  the 
proper  appellate  tribunal ;"  and  a  motion  to 
quash  was  dismissed.  Taylor  v.  Delanejfj  22 
Occ.  N.  136,  3  O.  L.  R.  380,  1  O.  W.  R.  208. 
409. 

Division  Conrt  Appeal — Certified  Copy 
of  Proceedings — Filing — Notice  of  Appeal — 
Time — Extension."] — An  order  refusing  a  new 
trial  of  a  Divisional  Court  plaint  was  made 
on  the  25th  August;  the  clerk  certified  a 
copy  of  the  proceedings  on  the  29th  August, 
and  it  was  filed  in  the  High  Court  on  the 
4th  September;  notice  of  appeal  was  not 
given  for  the  October  sittings  of  the  High 
Court  (Divisional  Court)  ;  but  on  the  12th 
October  the  appellant  obtained  an  order  in 
the  Division  Court  extending  the  time  for 
filing  the  certified  copy  of  the  proceedings,  and 
on  the  17th  October  obtained  and  filed  an- 
other copy,  and  gave  notice  to  the  opposite 
party  of  having  done  so  and  of  the  appeal  for 
the  November  sittings : — Held,  that  the  order 
extending  the  time  was  inoperative  because 
the  certified  copy  bad  already  been  filed ;  and, 
the  delay  in  giving  notice  of  appeal  not  hav- 
ing been  accounted  for,  the  appeal  must  be 
quashed.  Hcise  v.  ffhanks,  21  Occ.  N.  139,  1 
O.   !>.   R.  48. 

Divisloii  Conrt  Appeal  —  Notice  of 
fi rounds — Failure  to  Give — Amendment.] — 
Where  the  defendants,  api)ealing  from  the 
judgment  of  a  Division  Court,  procured  and 
filed  a  certified  copy  of  proceed inirs  within 
the  two  weeks  prescribed  by  a.  158  of  the 
Division  Courts  Act,  and  set  down  the  ap- 
peal to  be  heard  at  an  unnecessarily  early  sit- 
tings of  a  Divisional  Court  of  the  High 
Court,  but  neglected  to  give  the  plaintiff  no- 
tice of  the  setting  down  of  the  appeal  and  of 
the  grounds  of  it,  the  Court,  upon  objection 
Taken  by  the  plaintillf  when  the  appeal  came 
on  for  hearing,  postponed  the  hearing  until 
the  next  sittings,  for  which  the  defendants 
wore  still  in  time,  in  order  that  they  might 
{Tive  a  proper  notice.  Semble.  that  so  soon 
as  the  <f(prtified  copy  of  the  proceedings  is 
fled,  if  filed  within  the  proper  time,  pnd 
the  case  is  Ret  down,  if  set  down  within 
D — 2  :     :    ' ' 


the  proper  time,  and  for  the  proper  Court, 
the  appeal  is  properly  lodged,  and  the 
other  matters  are  matters  done  in  the  ap- 
pellate Court,  as  to  which  the  Court  may 
have  the  power  of  amendment  or  enlargement 
of  the  time.  iSmith  v.  Port  Colbome  Baptist 
Church  Trustees,  21  Occ.  N.  163,  1  O.  L.  It. 
195. 

DiTision  Conrt  Appeal — Notice  of  liiet- 
ting  Down.] — The  giving  of  the  notice  of 
setting  down  for  argument  and  of  the  appeal 
and  of  the  grounds  thereof,  required  by  s. 
158  of  the  Division  Courts  Act,  is  a  condi- 
tion precedent  to  the  right  to  api>eal  to  a 
Divisional  Court  from  a  judgment  in  a  Divi- 
sion Court,  and  where  this  notice  has  not 
been  given  the  Divisional  Court  has  no  juris- 
diction to  deal  with  the  appeal.  Bradley 
Co.  V.  Wilson  Lumber  Co.,  24  Occ.  N.  317, 
8  O.  L.  R.  184,  4  O.  W.  R.  66 

DiTision  Court  Appeal — Notice  of  Set- 
ting down — ^Default  of  appellant — Waiver  of 
cross-appeal.  Waller  v.  Malone,  3  O.  W.  R. 
774. 

DiTision  Conrt  Appeal — Right  of  Ap- 
peal— Amount  in  Dispute.]  ' —  The  plaintiff 
brought  an  action  in  a  Division  Court  for 
$100.75,  the  amount  of  a  promissory  note 
for  $64.87  and  $35.38  interest  on  it,  and  re- 
covered judgment  for  $83.90;  the  trial  Judge 
finding  against  an  alleged  release  set  up  by 
the  defendant,  but  only  allowing  $19.13  for 
interest  instead  of  $35.38  as  claimed.  A 
motion  for  a  new  trial  was  refused : — Held, 
that  "  the  sum  in  dispute  upon  the  appeal " 
under  s.  154  of  the  Division  Courts  Act,  R. 
S.  O.  1897  c.  60,  was  $83.90,  and,  as  it  did 
not  exceed  $100,  a ,  motion  to  quash  an  ajjh 
peal  to  the  High  (^ourt  was  allowed.  Petrie 
V.  Machan,  28  O.  R.  504,  distinguished. 
Lambert  v.  Clark,  24  Occ.  N.  129,  7  O.  L. 
R.  130,  3  O.  W.  R.  363. 

Extension  of  Time  for — Delay — Merits. 
Mitchell  V.  Sylvester,  6  O.  W.  R.  615,  893. 

Froni  Connty  Conrt — Interlocutory  or- 
der— Examination  of  judgment  debtor  and 
transferee.  Re  Oault  v.  Carpenter,  1  O.  W. 
R.  404. 

From  Rnling  of  Master  in  Ordinary 

— Forum — Weekly  Court  or  Divisional  Court 
— Matter  of  practice.  Monro  v.  Toronto  Rl 
W.  Co..  1  O.  W.  R.  25.  316.  813,  2  O.  W.  R, 
207,  3  O.  W.  R.  14,  299,  4  O.  W.  R.  392. 

Jndse  of  High  Conrt — Right  of  Appeal 
from  Order  of  County  Court  Judge  Quashing 
Quo  Warranto  Proceedings.] — See  Rex  ex 
rel.  McFarlane  v.  Coulter,  22  Occ.  N.  414, 
4  O.  1j.  R.  520,  1  O.  W.  R.  636. 

Leave  to  Appeal — Grounds.] — Petition 
for  special  leave  to  appeal  from  the  judg- 
ment of  the  Supreme  Coni-t  of  Canada,  35 
8.  C.«fl.  133,  dismissed  where  the  petitioners 
were  appellants  to  that  Court  and  no  imjjort- 
ant  question  of  law  was  raised.  Ewing  v^ 
Dominion  Rank,  [1904]   A.  V.  806. 

Leave  to  Appeal  —  Supreme  Court  of 
Canada.] — Special  leave  to  appeal  from  a  de- 
cree of  the  Supreme  Court  of  Canada,  34  S. 
C.  R.  74.  was  refused,  the  petitioner  having 
olectod   to  appeal   to   that  Court  and   not  to 
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His  Majesty  direct,  and  no  qaestion  of  law 
being  raided  of  sufficient  importance  to  justify 
a  further  appeal.  Ex  p.  Olergue,  [1903]  A. 
O.  521,  followed.  Canadian  Pacific  R.  W. 
Co.  V.  Blain,  [1904]  A.  C.  453. 

ikaster's  Report — E^xtending  time  for — 
Special  circumstances — ^Terms.  Randall  v. 
Berlin  Shirt  and  Collar  Co.,  5  O.  W.  R.  266, 
646. 

Master's  Report — ^Time — Leave  to  ap- 
j>eal — Terms — Costs.  Smellie  v.  Watson,  2 
O.  W.  R.  118,  3  O.  W.  R.  475. 

Motion  to  Quash  Appeal — Acquisition 
of  Lands  at  Tax  Hale — Hale  by  Tenaer — Re- 
solution of  Council  to  Accept  Lower  Tender 
— Action  by  Higher  Tenderer  to  Restrain  fSale 
— Insufficient  Reasons  for  Accepting  Lower 
Tender,] — ^This  was  a  motion  to  quash  appeal 
by  defendant  corporation  to  a  Divisional 
Court  from  the  judgment  of  Magee,  J.,  upon 
an  action  to  restrain  defendants,  the  corpor- 
ation of  the  City  of  Belleville,  from  proceed- 
ing with  a  sale  to  defendant  Ccddwell  of  cer- 
tain lots  acquired  b^  the  corporation  under 
the  Assessment  Act  m  satisfaction  of  arrears 
of  taxes.  This  action  was  dismissed  by 
Street,  J.,  and  the  plaintiff  appealed  to  a 
IHvisional  Court,  which  held.  (5  O.  W.  R. 
310),  that  the  plaintiff  .was  entitled  to  suc- 
ceed, unless  the  defendant  corporation  could 
prove  at  a  further  trial  good  reasons  which 
induced  them  to  sell  to  defendant  Caldwell. 
The  defendant  corporation  elected  to  have 
a  further  trial,  and  it  took  place  before  Ma- 
gee, J.,  without  a  jury,  at  Belleville,  on  2nd 
May,  1905: — Held,  plaintiff  not  entitled  to 
have  his  offer  accepted  nor  to  prevent  the 
corporation  from  selling  for  less  than  the 
amount  of  his  offer,  but  he  was  entitled  to 
an  injunction  to  restrain  them  from  closing 
the  sale  to  Mr.  Caldwell  on  the  basis  only  of 
the  action  of  the  special  committee  or  of  the 
council,  6  O.  W.  R,  1.  Upon  motion  to 
quash  above  appeal,  it  was  held  that  the 
mere  payment  of  money  as  directed  by  a 
judgment  is  not  a  bar  to  an  appeal  from  that 
judgment  by  the  party  making. such  payment, 
(reference  to  Pierce  v.  Palmer,  12  P.  R. 
308),  and  if  the  existing  injunction  was  re- 
moved and  the  appellants  were  declared  to 
be  at  liberty  to  carry  out  the  sale,  there  was 
nothing  to  support  the  contention  that  the 
defendant  Oaldwell  could  not  purchase  the 
lands  in  question ;  also  that  there  was  no- 
thing to  prevent  his  co-defendants  from  tak- 
ing steps  by  appeal  to  relieve  themselves 
from  an  onerous  judgment  which  they  allege 
to  have  been  pronounced  in  error.  PhilUps 
v.  City  of  BelleviUe,  6  O,  W.  R.  120.  10  O. 
L.  R.  178. 

Order     of     Judge     in     dtambers  — 

Matter  of  Practice — Increasing  Costs.] — See 
Dodge  v.  Smith,  21  Occ.  N.  162,  1  O.  L.  R, 
46;  Bateman  v.  Mail  Printing  Co.,  21  Occ. 
N.  559,  2  O.  L.  R.  416. 

Order  of  Judge  In  Conrt — Motion 
to  Quash  By-law.] — An  appeal  from  the  deci- 
sion of  a  Judge  in  Court  refusing  to  quash  a 
by-law  lies  either  to  a  Divisional  Court  or 
the  Court  of  Appeal;  but  the  appellant  must 
elect  his  tribunal,  and  can  have  only  one 
appeal.  In  re  Ross  and  Township  of  East 
Nissouri,  21  Occ.  N.  287,  1  O.  L.  R.  353. 

Questions  of  Fact.] — Hand  v.  Suther- 
land, 2  O.  W.  R.  2m. 


Risikt  of  Appeal — Leave — Judgment  as 
to  costs.  Russell  v.  Eddy,  5  O.  L.  R.  379,  2 
O*  W.  R.  164. 

^Eteversal  of  Order  of  Judge  on  Ap- 
peal fron  Report — Further  appeal.  Pen- 
nington V.  Hosinger,  1  O.  W.  R.  270,  307. 

Setting  down  —  Christmas  vacation. 
Hislop  v.  Joss,  1  O.  W.  R.  9. 

Surrogate  Court  Appeal  —  Security — 
AffidaiHt.} — An  appeal  to  a  Divisional  Court 
from  an  order  of  a  Surrogate  Court  is  not 
duly  lodged  and  will  be  quashed  if  security 
has  not  been  given,  and  an  affidavit  of  the 
value  of  the  property  affected  filed,  as  re- 
quired by  Rule  57  of  the  {Surrogate  Court 
Rules  of  1892,  which  are  made  applicable 
by  8.  36  of  the  Surrogate  Courts  Act,  R.  S. 
\j.  c.  o\f,  notwithstanding  the  provision  or 
Con.  Rule  825  that  no  securi^  for  costs 
shall  be  required  on  a  motion  or  appeal  to  a 
Divisional  Court.  In  re  Wilson,  Trusts 
Corporation  of  Ontario  v.  Irvine,  17  1*.  R. 
407,  applied  and  followed.  In  re  2fichol,  21 
Occ.  N.  184,  1  O.  Xi.  R.  213. 


IX.  Pmvt  Council — Appeal  to. 

Admiralty   Case — Rules  Established   by 

Colonial     Courts     of     Admiralty   Act,    1890 

(Imp.) — Costs    of    Appeal — Bail — Amount.] 

— See  The  "  Cape  Breton  "  v.  Richelieu  and 

Ontario  yaiigation  Co.,  36  S.  C.  R.  592. 

Intention  to  Apply  for  Leave — Stay 
of  Judgment  Appealed  from — Supreme  Court 
of  Canada.]  —  The  Superior  Court  cannot, 
upon  a  simple  declaration  of  a  party  that  he 
intends  to  apply  to  the  Judicial  Committee  of 
the  Privy  Council  for  leave  to  appeal  from 
a  final  judgment  of  the  Supreme  Court  of 
Canada,  stay  the  execution  of  that  judgment. 
McDougall  v.  Montreal  Street  R.  W.  Co.,  Q. 
R.  24  S.  C.  509. 

Interference  on  Appeal  —  Concurrent 
Findings  of  Fact  by  Courts  Below.]  —  See 
Archambault  v.  Arohambault,  [1902]  A.  C. 
575. 

Jurisdiction — Judgment  —  Reference  to 
Court  for  Opinion — Leave  to  Appeal.]— Held, 
following  Union  Colliery  Co.  v.  Attorney- 
General  for  British  Columbia,  27  S.  C.  R. 
637,  that  the  opinion  of  the  Court  rendered 
under  R.  S.  M.  c  28,  upon  a  constitutional 
question  submitted  by  an  order  of  the  Lieu- 
tenant-Governor in  council,  was  not  a  judg- 
ment, decree,  order,  or  sentence  within  the 
meaning  of  the  Imperial  order  in  council  of 
the  26th  November,  1892,  relating  to  appeals 
from  the  Court  of  Queen's  Bench  for  Mani- 
toba, and  that  such  Court  has  no  jurisdic- 
tion to  grant  an  application  for  leave  to  ap- 
peal to  His  Majesty  in  Council  under  that 
order  from  such  an  opinion: — ^Held,  also, 
that,  although  it  was  shewn  that  the  enforce- 
ment of  the  Liquor  Act  would  deprive  the 
province  of  a  revenue  far  exceeding  £300  per 
annum,  and  would  prejudicially  affect  the 
very  large  investments  of  persons  engaged  in 
the  liquor  traffic,  it  could  not  be  said  that 
nny  questions  respecting  property^  or  civil 
rights  to  the  value  of  £300  were  involved  in 
the  decision  sought  to  be  appealed  from. 
In  re  The  Liquor  Act.  21  Occ.  N.  416,  13 
Man.  L.  R.  323. 
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lieaTe  to  Appeal  —  Amount  involved. 
Ctntre  iSiar  Mininy  Co.  v.  liosBlatvd-Kootenay 
Mining  Co.   (B.O.),  1  W.  K  R.  S13,  336. 

IioaTe  to  Appeal  —  Forum  for  AppUcti' 
Hon — iSecurity.] — A  petition  for  leAve  to  ap- 
peal to  the  Privy  Conncii  cannot  be  granted 
by  a  Judge  in  Chambers  unless  sufficient  secu- 
ritjr  is  offered  at  the  same  time.  PalltMer  v. 
Consumer's'  Cordage  Co.,  7  Q.  P.  R.  2d9. 

LeaTe  to  Appeal — Mines — Constitutional 
Question — Cross-appeal  without  Notice — Von- 
solidation — Security — Cost  of  Printing  Re- 
cord.}— ^Tbe  suppliants  obtained  leave  to  ap- 
peal from  the  judgment  of  the  Supreme  Ck>urt 
of  Canada,  23  Occ  N.  34,  32  S.  C.  R.  586, 
dismissing  three  petitions  of  right,  and  in  part 
n;versing  the  judgment  in  7  ESx.  C.  R.  414. 
The  Board  also  granted  the  Crown  leave  to 
cross-appeal,  and  directed  that  the  Supreme 
Court  record  should  be  accepted;  that  the 
iuice  cases  should  be  consolidated;  that  the 
secority  deposit  should  be  £100  in  each  case ; 
that  each  side  should  bear  one-half  the  cost 
of  transcribing  and  printing  the  Privy  Council 
itiord;  and  that  the  appeal  and  cross-appeal 
should  be  heard  together,  upon  one  printed 
c^se  lodged  on  each  side.  Chappelle  v.  The 
King,  Cormaik  v.  The  King,  Tweed  v.  The 
King,  23  Occ.  N.  163. 

LeaTe  to  Aj^peal — Rescission — Petitioi^,] 
— See  Ontario  Alining  Co.  v,  Heybold,  liy03j 
A.  C.  73. 

Leave  to  Appeal — Terms — Vosts.^ — See 
Canadian  Pacific  R.  W.  Co.  v.  Roy,  [1902] 
A.  C.  220. 

LeaTe  to  Appeal — When  Granted."] — See 
In  re  Tomey  Momma,  21  Occ.  N.  424,  8  B. 
C.  R.  76. 

Oatasrio  Appeal — R.  8.  O.  1897  c.  48,  s. 
1 — Admission  of  Appeal — Order  of  Court — 
AppedlahU  (7m0.]— Under  R.  S.  0. 1897  c.  48, 
s.  1,  it  is  essential  that  an  appeal  to  the  King 
in  c-ouncil  should  be  admitted  by  the  Court  or 
Appeal.  The  Court  is  bound  to  exercise  its 
judgment  whether  any  particular  case  is  ap- 
pealable or  not ;  and  where  it  appears  by  its 
order  that  it  has  left  that  question  open,  the 
appeal  is  incompetent.  Oillett  d  Co.  Limited 
v.  Lumsden,  [1905]  A.  C.  601. 

Bicht  of  Appeal  —  Amount  in  Contro- 
rtrsv — Patent  of  Invention.] — An  action  for 
infringement  of  a  patent  of  invention,  where- 
in the  plaintiff  claims  an  injunction  and 
$15,000  damages,  which  he  consents  in  writ- 
ing to  reduce  to  $25,  in  order  to  escape  costs 
of  an  enquMe,  is  not,  whatever  may  be  the 
value  of  the  patent,  a  cause  in  which  an  ap- 
peal lies  as  of  right  to  the  Privy  Council. 
Came  v.  Consolidated  Car  Heating  Co.,  4  Q. 
P.  R.  256.  Q.  R.  11  K.  B.  114. 

Seevrity — Delay — Extension  of  Time — Re- 
cord Returned.} — ^Where  leave  to  appeal  to 
the  Privj-  Council  has  been  granted  by  the 
Coart  of  King's  Bench  sitting  m  appeal,  from 
I  judgment  rendered  by  the  latter  tribunal, 
and  a  delay  having  been  fixed  for  putting  in 
secarity,  the  delay  has  expired  without  secu- 
rity being  furnished,  and  without  any  applica- 
tion having  beeb  made  for  an  extension  of 
the  delay  before  the  expiration  thereof,  and 
the  record  has  thereupon  been  transmitted  to 


>  the  Court  below,  the  Court  of  King's  Bench, 
or  a  Judge  thereof,  has  ceased  to  ^ve  juris- 
diction over  the  cause,  and  cannot  grant  an 
application,  made  subsequently,  for  the  ex- 
tension of  the  delay  for  patting  in  security. 
Asbestos  and  Asbestic  Co.  v.  VV  illiam  Hciaier 
Co.,  21  Occ.  N.  251,  3  Q.  P.  R.  491,  Q.  R.  10 
Q.  B.  Gl. 

Stay  of  Prooeedings  —  Motion  for.]  — 
A  'Judge  in  Chambers  of  the  Supreme  Court 
of  Canada  will  not  entertain  an  application 
to  stay  proceedings  pending  an  application 
for  leave  to  appeal  from  the  judgment  of  the 
Court  to  the  Judicial  Committee  of  the  Privy 
Council.  Adams  v.  Bank  of  Montreal,  31  S. 
C.  R.  223. 


X.  Quebec — Appeal  to  Circuit  Court. 

Judgment  of  Board  of  Delegates  — 

Choice  of  Forum  for  Appeal — Tim*  for  Ap- 
peal.]— Where  an  appeal  from  a  judgment  of 
a  board  of  delegates  of  two  counties  may  be 
taken  either  in  a  district  like  that  of  Mob- 
troul,  in  which  every  juridical  day  is  a  term 
day,  or  in  another  district  like  that  of  Iber- 
ville, in  which  the  terms  are  fixed  by  pro- 
clamation of  the  Crown,  during  certain 
months  of  the  year,  the  appellant  is  absolutely 
free  to  take  his  appeal  in  either  of  such  two 
i  districts.  2.  It  is  the  situation  of  the  muni- 
j  cipalities  in  different  districts  which  fixes 
I  the  jurisdiction  of  the  Circuit  Court  of  one 
or  other  of  such  dstricts.  3.  The  time  for 
lodging  an  appeal  under  Art.  1070,  0.  M.,  is 
always  only  a  modality  of  the  procedure  fol- 
lowed as  to  time  in  the  district  in  which  the 
appellant  is  taking  his  appeal.  4.  To  decide 
the  contrary  would  be  to  deprive  the  appellant 
of  his  choice  between  the  jurisdiction  of  the 
Circuit  Court  of  the  district  of  Montreal  and 
of  that  of  the  district  of  Iberville.  Arbec  v. 
Lussier,  Q.  R.  20  S.  C.  543. 


XI.  Quebec — Appeal  to  Court  of  Kino's 

Bench. 

Aliandonment — Fresh  Appeal — Payment 
of  Costs.] — Where,  owing  to  the  neglect  of 
the  appellant  to  furnish  security  within  the 
time  fixed,  an  appeal  has  been  declared  to  be 
abandoned,  the  appellant  cannot  launch  a 
fresh  appeal  from  the  same  judgment  before 
paying  the  costs  of  the  first  appeal.  Cain  v. 
Bartels,  Q.  R.  10  K.  B.  323. 

Abaadomnient — No  tice — Intervention.  ] — 
An  abandonment  of  an  appeal  is  only  valid 
\'  hen  notice  thereof  has  been  served  upon  all 
the  parties  to  the  cause.  Where  notice  has 
not  been  served  upon  all  the  parlies,  the 
appeal  is  to  be  regarded  as  pending,  and  there 
is  nothing  to  hinder  a  person  from  inter- 
vf-niug  to  protect  his  right  in  appeal.  Mc- 
Nally  V.  Prefontaine,  3  Q.  P.  R.  401. 

Inseription — Incomplete  Record —  Power 
of  Superior  Court  to  Set  aside.] — ^The  Su- 
perior Court  has  no  jurisdiction  to  grant  a 
motion  to  set  aside  an  inscription  in  appeal, 
upon  the  ground  that  the  appellant  since  the 
inscription  has  not  taken  the  necessary  pro- 
ceedings to  complete  the  record  and  bring  it 
before  the  Court  of  Appeal.  Bayard  v.  Royal 
Electric  Co.,  6  Q.  P.  R.  318. 
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Inaeription — Time — Service  of  Aoticc — 
Omission  of  l}aie.\ — The  delivery  of  the  in- 
scriptioD  of  an  appeal  to  the  registrar  and  the 
serving  of  notice  thereof  on  the  opposite 
party  on  the  last  day  allowed  by  law,  is  a 
valid  inscription  of  an  appieal. — The  inscrip- 
tion of  an  appeal  may  be  notified  by  a  bailiff 
of  the  Superior  Court.  The  omission  of  the 
(late  of  the  judgment  appealed  against  in  tlie 
inscription  is  not  a  fatal  irregularity,  pro- 
vided that  the  judgment  has  been  otherwise 
designated.  AlcAvoy  v.  WiUig,  Q.  R.  14  K. 
B.  59. 

Leave  to  Appeal  —  Interlocutory  Judg- 
mvui — Husband  and  Wife — Separation — Rc' 
conciliation.] — In  an  action  for  separation 
from  bed  and  board,  a  judgment  declaring 
that  the  allegations  of  reoonciliation  have 
been  proved,  reserving  to  the  parties  the  right 
to  discuss  the  consequences  of  the  reconcilia- 
tion upon  the  proceeding  pending  between 
them,  is  not  au  interlocutory  judgment  from 
which  an  appeal  can  be  permitted  under  art. 
46,  C.  P.  Christin  v.  Lafontaine,  6  Q,  P.  R. 
207. 

Leave  to  Appeal — Custody  of  (Children.] 
— A  judgment  refusing  to  the  wife  the  cus- 
tody of  her  children  pending  an  action  for 
separation  from  bed  and  board,  is  one  from 
which  leave  to  appeal  will  be  granted,  al- 
though such  an  appeal  would  appear  to  be 
unwise.  Lachapelle  v.  Lacroix,  7  Q.  P.  R. 
307. 

Leave  to  Appeal — Interlocutory  Order — 
Time — Prosecution  of  Appeal.]  —  Obtaining 
leave  to  appeal  from  an  interlocutory  judg- 
ment of  the  Superior  Court  does  not,  by  the 
inception  of  such  appeal,  entitle  the  party 
obtaining  such  leave  to  the  6  months  pro- 
vided by  article  1209,  6  P.  C,  for  an  appeal 
to  the  Court  of  King's  Bench,  and  if  he  does 
not  prosecute  such  appeal  within  a  reason- 
able time  after  obtaining  such  leave,  he  will 
lose  the  right  to  make  it.  Hoffnung  v.  Porter, 
7  L.  C.  J.  301,  followed.  Hashurger  v.  Gut- 
man,  Q.  R.  13  K.  B.  H<iO. 

Leave  to  Appeal — InterJot  utorp  Judgment 
—  Waiver  of  Appeal  —  Compliance  with 
Order.] — Even  if  a  judgment  granting  to  a 
foreign  plaintiff  an  additional  delay  to  file  a 
proper  power  of  attorney  comes  under  any 
of  the  conditions  stipnlatod  in  Art.  4(».  (\  1*.. 
leave  to  appeal  shall  not  be  granted  when  it 
appears  that  the  plaintiff  has  complied  with 
part  of  the  order  of  the  Court  below,  by  fur- 
nishing security  for  costs,  and  has  also,  one 
day  only  after  the  expiry  of  the  delay,  filed 
a  power  of  attorney,  which,  however,  is  in- 
sufficient. Canadian  Asbestos  Co.  v.  Glasgow 
and  Montreal  Asbestos  Co..  5  Q.  P.  R.  (>5. 

Leave  to  Appeal — Interlocutory  Order — 
Exception  to  Form.] — ^When  a  pleading  has 
been  disallowed  upon  demurrer  or  exception 
to  the  form  and  there  appears  to  be  a  reason- 
able doubt  as  to  the  correctness  of  the  judg- 
ment, leave  to  appeal  will  generally  be  ac- 
corded, almost  as  a  matter  of  course;  but 
the  contrary  rule  prevails  when  it  is  the  de- 
murrer or  the  exception  itself  which  has 
been  disallowed.  Ogilvie  v.  Fraser,  3  Q.  P. 
R.  546. 

Motion  to  Bismiss  Appeal — Forum.] 
A  motion  to  dismiss  an  appeal  on  the  ground 
of  non- transmission  of  the  record  within  the 


r  time  allowed  therefor  should  be  made  before 
the  Court  of  King  s  Bench,  the  appellate 
Court,  and  not  before  the  Superior  Court, 
which  is  disseised  of  the  cause  by  the  inscrip- 
tion in  appeal  and  the  security.  Wright  v. 
Phillips,  4  Q.  P.  R.  37. 

Rielit  of  Appeal — Conviction  on  Sum- 
mary Trial — Recorder's  Court.] — No  appeal 
lies  to  the  Court  of  King's  Bench,  Crown 
side,  from  a  conviction  by  a  Recorder's  Court 
upon  a  summary  trial  under  s.  783  of  the 
Criminal  Code.  Rem  v.  Portugais,  Q.  R.  10 
K.  B.  567. 

Risht  of  Appeal  —  Interlocutory  Judg- 
mcnt!] — In  matters  in  which  no  appeal  lies, 
such  as  those  mentioned  in  arts.  43  and  1006. 
C.  P.,  there  is  no  appeal  from  an  interlocutory 
judgment  any  more  than  from  a  final  judg- 
ment.    Grier  v.  David,  4  Q.  P.  R.  417. 

Rigbt  of  Appeal  —  Interlocutory  Judg- 
m^.nt — Leave  to  Prove  New  Facts  —  Discre- 
tion.]— No  appeal  lies  from  an  interlocutory 
judgment  by  which  a  Judge,  in  his  discretion, 
permits  or  refuses  to  permit  a  party  to  prove 
by  way  of  supplementary  defence  or  reply 
material  facts  arising  after  the  contestation. 
iJupuis  v.  Dupuis,  5  Q.  P.  R.  59. 

Rigiht  of  Appeal — Inierlovutonj  Judg- 
ment— Removal  of  Cause  to  Another  Dis- 
trict.]— An  appeal  lies  from  an  interlocutory 
judgment  maintaining  a  declaratory  exception 
and  remitting  the  record  to  the  Court  of  an- 
other district,  (iossvlin  w  Belley,  4  Q.  P. 
K.  233. 

Rigbt  of  Appeal — Final  or  Interlocutory 
Judgment — Husband  and  Wife — Separation 
— Construction  of  Will — Reference.] — ^In  an 
action  for  separation  from  bed  and  board,  a 
judgment  holding  that  a  provision  in  the  will 
of  the  defendant's  father,  that  the  movable 
and  immovable  properties  bequeathed  may 
not  in  any  manner  be  liable  for  the  support 
and  maintenance  of  his  wife,  does  not  pro- 
vide for  the  exclusion  of  said  properties  from 
the  community  then  on  the  death  of  the  testa- 
tor existing  between  the  parties,  and  ordering 
tlie  report  to  be  referred  back  to  the  practi- 
tioner appointed  by  the  Court  to  take  an  in- 
ventory of  the  property  and  assets  of  the 
community  of  property  existing  between  the 
plaintiff  and  defendant,  and  ordering  the  said 
practitioner  to  include  therein  the  properties 
and  immovable  effects  belonging  to  the  said 
estate,  and  revenues  thereof  derived  from  the 
movable  property  from  the  time  of  the  testa- 
tor's death  to  the  time  of  the  dissolution  of 
the  community  of  property,  is  an  interlocu- 
tory judgment  not  falling  under  the  condi- 
tion imposed  by  paragraph  2  of  art«  46,  C. 
P..  and  may  be  remedied  by  a  final  judgment. 
Stctrart  v.  Cairns,  5  Q.  P.  R.  2.35. 

Right  of  Appeal — From  Circuit  Court.] 
— There  is  no  appeal  to  the  Court  of  King's 
Bench  from  the  judgment  of  the  Circuit  Court 
of  the  chef-lieu  of  a  district.  Sen^<*al  v.  Cor- 
poration de  UIU  Bizard.  3  Q.  P.  R.  388. 

Rigiht  of  Appeal — Lapse  of  Time — Peti- 
tion of  Right — Power  of  Crown  to  Waive 
Delay.] — ^A  petition  of  right  was  dismissed 
by  the  Superior  Court,  Quebec,  on  the  3rd 
June,  1890.  The  petitioner  some  time  after- 
wards applied  to  the  Lieutenant-Governor  in 
council  for  redress  for  the  grievance  com- 
plained of  in  the  petition  of  right,  whereupon 
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an  order  in  council  was  passed  on  the  8tli 
June,  1899,  whereby  the  Crown  purported 
to  waive  the  i)etitiouer'8  delay  in  instituting 
an  appeal  from  the  judgment  of  the  Superior 
Court  and  to  consent  to  the  petitioner's  ap- 
pealing nunc  pro  tunc.  On  such  appeal  com- 
ing before  the  Queen's  Bench  the  Crown  took 
no  objection  to  the  jurisdiction,  but  the  Court 
ex.  proprio  motu,  raised  the  point  that  it  was 
not  competent  to  entertain  an  appeal  after 
the  expiration  of  the  delays  prescribed  by  law, 
and  dismissed  it  for  want  of  jurisdiction: — 
Held,  by  the  Supreme  Court  of  Canada,  fol- 
lowing Cimon  v.  The  Queen,  23  S.  C.  R.  64, 
that  it  was  competent  to  the  Crown  to  waive 
the  delay,  and  the  Court  of  Queen's  Bench 
had  jurisdiction.  Lord  v.  The  Queen,  Q.  R. 
10  K.  B.  97. 

Risht  of  Appeal  —  Mandamus  —  Muni- 
cipal Councillor  —  Declaration  —  Right  to 
iieat.]  ^-  No  appeal  lies  to  the  Court  of 
Queen  s  Bench  from  a  judgment  of  the  Su- 
I^erior  Court  in  an  action  of  mandamus,  under 
the  provisions  of  c.  40,  s.  3,  C.  C.  P.,  to  com- 
pel a  municipal  corporation  to  recognize  tne 
plaintiff  as  a  duly  elected  and  qualified  mem- 
ber of  their  municipal  council  and  to  reinstate 
him  in  that  position,  from  which  they  had 
removed  him  without  lawful  cause;  and  ad- 
fHiional  conclusions  asking  for  a  declaration 
hy  the  Court  of  the  illegality  of  the  resolu- 
tion of  the  council  professing  to  effect  the  re- 
moval, and  that  defendant  abstain  pending 
the  suit  from  acting  under  the  alleged  illegal 
resolution,  do  not  change  the  nature  of  the 
action  or  remove  it  from  the  conditions  and 
r««trictions  of  c.  40,  C.  C.  P.  i'illape  of  Lori- 
mier  v.  B6dard,  Q.  R.  10  K.  B.  95. 

Rl^t  of  Appeal — Mandamutt  —  iiecre- 
taru- treasurer  of  municipality  —  Taa?e«.]  — 
No  appeal  lies  to  the  Court  of  Queen's  Bench 
irom  the  judgment  of  a  Superior  Court  grant- 
ing a  mandamus  to  the  secretary-treasurer  of 
a  municipal  corporation  commanding  him  to 
rei-eive  municipal  and  school  taxes^  at  the 
time  of  a  municipal  election  over  which  he  is 
presiding.  In  re  Mosan  and  Petitclerc,  3  Q. 
P.  R.  ^5. 

Rlsht  of  Appeal — Municipal  Matters — 
Interlocutory  Judgment.] — Article  1006,  C. 
i\  P..  which  states  that  no  appeal  lies  to  the 
Court  of  King's  Bench  from  any  final  judg- 
ment rendered  under  the  provisions  of  c.  40 
in  matters  relating  to  municipal  corporations 
and  offices,  also  excludes  an  appeal  from  an 
interlocutory  judgment  in  such  matters. 
rounty    of    Wright   v.    TremUay,    Q.    R.    12 

IV.    B.    i$00. 

Risl&t  of  Appeal — Municipal  Matters  — 
s-iptriar  <'ourt  —  Final  Judgment  —  Excep- 
tions— Circuit  Court.] — There  is  an  appeal 
from  every  final  judgment  of  the  Superior 
(Vurt.  even  in  an  action  to  quash  a  resolution 
of  a  municipal  council.  The  only  exceptions 
are  tboj«e  indicated  in  art.  1006,  C.  P.  C. ;  in 
citses  of  certiorari  under  art.  1306,  C.  P.  C. ; 
and  in  cases  mentioned  in  arts.  4178  and 
4fi16.  R.  S.  Q.,  concerning  town  corporations. 
There  is  no  longer  an  appeal  from  the  Circuit 
Court  of  a  county  town  either  in  municipal 
matters  or  others,  since  the  passing  of  49  & 
no  V.  c.  18.  Lachance  v.  Corporation  of  Ste. 
Anne  de  Beaupriy  Q.  R.  10  K.  B.  223. 

Right  of  Appeal — Order  of  Judge — Re- 
vision of  Taxation.} — No  appeal  lies  to  the 


Court  of  King's  Bench  against  a  decision  of 
a  Judge  of  the  Superior  Court,  in  Chambers, 
reviewing  and  confirming  the  taxation  by  the 
prothonotary  of  the  costs  ndjudged  in  favour 
of  one  of  the  parties.  La  ValU  and  Richelieu 
R.  W.  Co.  V.  Menard,  Q.  R.  11  K.  B.  1,  3  Q. 
P.  R.  133. 

Right  of  Appeal  —  Prohibition  —  Re- 
fusal^— An  appeal  lies  to  the  Court  of  King's 
Bench  from  a  decision  refusing  to  grant  a 
writ  of  prohibition.  Gaynor  and  Green  V. 
Lalontaine,  7  Q    P.  R.  240. 

Seonrity — Time — Extension.] — ^After  the 
expiration  of  the  time  fixed  by  law  and  the 
order  of  a  Judge  for  furnishing  security  on 
appeal,  a  motion  to  extend  the  time  will  not 
be  granted.  Larocque  v.  Rosenthal,  5  Q.  P. 
R.  386. 

Time  for  Appealing;  —  Earpiration  of — 
Waivers-Petition  of  Right.]— The  provisions 
of  arts.  1020  and  1209,  C.  C,  limiting  the 
time  for  inscription  and  prosecuting  of  ap- 
peals to  the  Court  of  Queen's  Bench,  are  not 
conditions  precedent  to  the  jurisdiction  of  the 
Court  to  hear  the  appeal,  and  they  may  there- 
fore be  waived  by  the  respondent.  Cimon  v. 
The  Queen,  23  S.  C.  R.  62,  referred  to.  Art. 
1220,  C.  C,  applies  in  proceedings  by  petition 
of  right  Lord  v.  The  Queen,  21  Occ.  N,  253, 
31  S.  C.  R.  165. 

Time  for  Appealing  —  Interlocutory 
Judgment — Sale  of  Immovahlcs  by  Sheriff,] — 
The  time  for  appealing  from  an  interlocutory 
judgment  begins  to  run  from  the  day  of  the 
pronouncing  of  the  judgment,  and  not  from 
its  transmission  to  the  prothonotary.  2.  A 
judgment  ordering  a  sheriff  to  sell  en  bloc 
immovables  seized  is  a  final  judgment,  from 
which  an  appeal  lies  de  piano.  Connolly  v. 
Stanhridge,  4  Q.  P.  R.  186. 


XII.  Quebec — Appeal  to   Superiob  Court 

IN  Review. 

Certificate  of  Filing  Petition  for 
ReTlew — Leave  to  Serve — Faulty  Certificate 
—  Powers  of  Amendment.]  —  A  party  who 
omite  to  serve,  with  his  petition  for  review 
of  a  judgment,  the  certificate  of  filing  by  the 
phothonotary,  may  obtain  leave  to  serve  ana 
file  such  certificate.  2.  If  the  certificate  of 
filing  by  the  prothonotary  does  not  in- 
dicate the  date  on  which  the  petition  has  been 
deposited,  such  certificate  will  be  sufficient  if 
the  record  shews  the  date  and  if  no  projudice 
results  to  the  opposite  party,  the  Judge 
having,  by  virtue  of  the  provisions  of  the  new 
Code  of  Procedure,  very  large  powers  of  allow- 
ing amendments  in  matters  of  procedure. 
Breton  v.  Chahot,  Q.  R.  18  S.  C.  l^A. 

Inscription  for  ReTlew — yotice — Ser- 
,.,V.f — Filing — Time.] — ^The  fact  that  notice  of 
inscription  in  review  was  served  on  the 
opposite  party  within  the  eight  days  allowed 
for  making  the  deposit,  but  not  returned  into 
Court  within  such  delay,  is  not  a  ground  for 
rejecting  the  inscription,  and  a  motion  to  re- 
ject such  inscription  will  be  dismissed,  where 
it  is  shewn  that  the  notice,  after  service 
hns  been  filed  on  the  nearest  following  juri- 
dical day  after  the  expiration  of  the  eight 
days.    McDonald  v.  Vineherg,  3  Q.  P.  R.  548. 
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lasoription  for  ReTlew  —  Signature — 
»Soiict*or.J — An  inscription  of  a  case  for  re- 
view, in  order  to  be  valid,  must  be  signed  by 
the  solicitor  for  the  appellant,  and  not  in  his 
name  by  another  whom  he  has  authorized. 
Drouin  v.  Rofiemtein,  3  Q.  P.  R.  563. 

Juzisdietion  to  Hear  Appeal  —  Secu- 
rity— Dispensing  with.^ — The  deposit  required 
for  the  purposes  of  review  is  not  necessary  to 
give  jurisdiction  to  the  Court,  and  the  soli- 
citors for  the  respondent  may,  by  their  con- 
sent,  relieve  the  appellant  from  making  it. 
Jutras  V.  Corporation  de  St.  Francois,  Q.  R. 
19  S.  C.  206. 

Leave  to  Appeal  —  Motion  for — Time — 
Vacation.} — The  time  allowed  for  making  an 
application  for  leave  to  appeal  from  an  inter- 
locutory judgment  runs  during  the  long  vaca- 
tion. Poiricr  v.  City  of  Montreal,  7  Q.  P.  R. 
278. 

Parties  to  Appeal — Defendant  en  Gar- 
antie,"] — The  cause  was  set  down  for  review 
by  the  plaintiff.  The  defendant  moved  to  set 
aside  the  setting  down  find  to  remit  the  cause 
to  the  district  of  Arthabasca,  on  account  of 
the  default  of  the  plaintiff  to  make  the  de- 
fendant en  garantie  a  party  to  the  appeal,  she 
having  appeared  and  pleaded  to  the  principal 
demand,  which  was  the  subject  of  the  appeal ; 
the  principal  defendant  having  also  pleaded 
thereto: — ^Held,  that  the  defendant  en  gar- 
antie was  not  a  necessary  party.  Qastonguay 
V.  Savoy,  3  Q.  P.  R.  398. 

Right  of  Appeal  —  Circuit  Court — Ap- 
peal— Amount  involved,} — ^There  is  no  appeal 
from  the  Circuit  Court  of  the  chief  place  in  a 
district,  even  if,  in  an  action  between  landlord 
and  tenant,  it  has  decreed  the  cancellation  of 
a  lease  for  more  than  $100.  Palliser  v.  Con- 
sumers' Cordage  Co.,  7  Q.  P.  R.  280. 

Right  of  Appeal — Death  of  Defendant — 
Inscription  in  name  of — Nullity — Motion  to 
Amend,] — This  cause  was  taken  en  d61ib6r6 
sur  le  m6rite  on  the  10th  June,  1899,  and  final 
judgment  wa^  rendered  on  the  27th  Novem- 
ber, 1899.  During  the  deiib^r^  the  defen- 
dant died,  and  after  the  judgment  his  solici- 
tors, in  ignorance  of  his  death,  inscribed  the 
case  for  review  in  the  name  of  the  deceased. 
The  plaintiffs'  solicitors  made  a  motion  to  set 
aside  the  inscription,  upon  the  ground  that 
only  the  legal  representatives  of  the  defendant 
could  make  it.  The  solicitors  for  the  defen- 
dant made  a  cross-motion  to  substitute  in  the 
inscription  the  names  of  the  executors  of  the 
defendant's  will : — Held,  reversing  the  deci- 
sion of  the  Court  of  Review,  that  the  inscrip- 
tion was  void,  and  the  motion  to  amend  it 
could  not  be  granted.  Eraser  v.  Price,  Q.  R. 
10  K.  B.  511. 

Right  of  Appeal — Final  Judgment — Dis- 
missal of  Intervention.} — A  judgment  of  the 
Superior  Court  which  dismisses  an  interven- 
tion is  a  final  judgment  from  which  an  appeal 
lies  to  the  Court  of  Review.  The  word 
"  final "  in  art.  52,  C.  P^  borrowed  from  the 
English  language,  and  evidently  mal-a-propos, 
coi*respond8  to  the  word  "d^finitif "  applied, 
in  French  civil  procedure,  to  appeals  from 
judgments.    Renaud  v.  Pilon,  4  Q.  P.  R.  65. 

Right  of  Appeal — From  Circuit  Court — 
Judgment  Quashing  Resolution  of  Municipal 
Council.} — A  judgment  of  the  Cironit  Court, 


sitting  at  Montreal,  quashing,  under  art.  100, 
C.  M.,  a  resolution  of  a  municipal  council 
which  declared  the  seat  of  a  councillor  to  be 
vacant,  cannot  be  reviewed  before  three 
Judges  of  the  Superior  Court.  Clermont  v. 
Corporation  of  St.  ^Martin,  Q.  R.  18  S.  C. 
220. 

Right  of  Appeal — Future  Rights — Muni- 
cipal By-law  —  Telephone  Company.}  —  A 
jiidgment  of  the  Circuit  Court  condemned  the 
defendants  to  pay  a  penalty  ot  $25  for  failure 
*o  raint  their  pole^  erected  within  the  limits 
ot  the  municipal 'ly  p>intiff,  as  provided  by 
a  by-law  orderiag  telephone  and  other  poles 
to  be  painted  and  to  De  kept  painted  there- 
after:— Held,  that  the  demand  (which  was 
for  $50)  did  not  relate  to  a  matter  '*  in  which 
the  rights  in  future  of  the  parties  may  be 
affected,"  within  the  meaning  of  art.  44,  cl.  3, 
of  the  Code  of  Procedure,  and  therefore  no 
appeal  lay  in  such  case  to  the  Court  of  King's. 
Bench  sitting  in  appeal  from  a  judgment  of 
the  Circuit  Court;  and  consequently  such 
judgment  was  not  susceptible  of  revision  by 
the  Court  of  Review.  (Art.  52,  C.  C.  P.) 
Town  of  Coaticook  v.  People's  Telephone  Co., 
21  Occ  N.  351.  Q.  R.  19  S.  C.  535. 

Right  of  Appeal — Haheas  Corpus.} — ^No 
appeal  lies  to  the  Court  of  Review  in  mat- 
ters of  habeas  corpus  ad  subjiciendum. 
Lorenz  v.  Lorenz,  7  Q.  P.  R.  149. 

Right  of  Appeal — Inscription  for  Re- 
view— Tutor — Judifment.}  —  Article  306,  C. 
C.  which  forbids  a  tutor  to  appeal  from  a 
judgment  without  having  been  authorized  to 
do  so  by  a  Judge,  upon  the  advice  of  a  family 
council,  does  not  apply  to  an  inscription  for 
review,  which  is  only  for  a  re-hearing  before 
the  same  Court  presided  over  by  three  Judges. 
Beaumont  v.  Lamonde,  5  Q.  P.  R.  113. 

Right  of  Appeal — Interlocutory  Jwtg- 
7ntnt — Dismissal  of  Exception — Objection  lo 
Appeal — Costs.} — A  judgment  dismissing  an 
exception  to  the  form  is  only  an  interlocutory 
judgment,  and  is  not  appealable  to  the  Su- 
perior Court  in  Review.  2.  If  the  respondent 
in  review  has  not  complained  by  motion  that 
the  judgment  is  only  interlocutory,  but  has 
raised  this  point  only  in  his  factum  and  his 
argument,  the  inscription  in  review  will  be 
set  aside  with  costs  only  of  a  motion  to  set 
aside.    Migneron  v.  Yon,  4  Q.  P.  R.  179. 

Right  of  Appeal — Order  Striking  Out 
Pica — Stated  Ca^e.} — ^There  Is  no  appeal  to 
the  Court  of  Review  from  a  judgment  striking 
out  one  of  two  pleas  filed  by  the  defendant  on 
a  conjoint  statement  of  the  case  under  art. 
512,  C.  P.  Grenier  v.  Connolly,  7  Q.  P.  R. 
212. 

Seourity — Consent  to  Irregular  Deposit — 
Validity  of  Inscription — Solidtor^^  Authority 
to  Consent.} — In  the  case  of  an  inscription 
for  review,  if  the  attorneys  of  the  respondent 
consent  to  the  deposit  required  by  art.  1196, 
C.  P.,  remaining  in  the  hands  of  the  attomev 
for  the  appellant,  the  Court  of  Review  will 
not,  ex  mero  motu,  declare  the  inscription 
irregular  and  void,  especially  if  the  Court  Is 
of  opinion  that  the  judgment  of  first  instance 
should  be  affirmed  on  the  merits.  Semble, 
that  in  a  case  where  the  Court  of  Review  was 
disposed  to  reverse  the  judgment  below,  it 
would  order  that  proof  should  be  given  of 
the  authority  of  the  attorney  to  consent  on 
behalf  of  his  client.  Jutras  v.  Corporation 
dp  St.  Francois,  3  Q.'P.  R.  530. 
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Seeiurity — Deposit — Amount  of  —  Amount 
in  Controversy. ] — An  inscription  for  review 
in  an  action  to  set  aside  a  lease  containing  a 
contract  for  sale,  when  the  value  of  the  im- 
movable in  question  is  more  than  $400,  must 
be  accompanied  by  a  deposit  of  $75,  and  the 
Court  will  order  the  party  who  inscribes  to 
supplement  his  deposit  of  $50.  Marsolais  v. 
(Jrtnier,  4  Q.  P.  R.  392. 

Seoniitj  for  Costs — Amount  of.] — Al- 
though an  action  may  appear  to  be  in  the  na- 
ture of  a  possessory  action,  if  the  amount 
claimed  is  less  than  $400  it  belongs  to  the 
second  class  of  the  tariff,  and  a  deposit  of  $50 
made  with  an  inscription  in  review  is  suffi- 
cient.   Morin  v.  Gagn^,  7  Q.  P.  R.  82. 

Seenrity  for  Costa — Amount  of  —  Peti- 
tion of  Creditor.] — A  petition  of  a  creditor 
of  an  insolvent  to  be  put  in  possession  of 
effects  belonging  to  the  petitioner  which  are 
in  the  hands  of  the  curator,  falls  under  the 
bead  of  actions  of  the  second  class ;  'and  an 
inscription  for  review  must  be  accompanied 
by  a  deposit  of  $75.  Brothers  v.  DesmarieaUy 
C  Q.  P.  R.  484. 

Seenrity  for  Costs — Amount  of — Several 
Respondents,] — Where  there  are  several  de- 
fendants who  have  appeared  and  pleaded 
separately  in  the  Court  of  first  instance,  the 
plaintiff  who  has  failed  must  with  his  in- 
scription for  review  make  as  many  deposits 
as  there  are  defendants.  Acer  v.  Percys  Q. 
K.  24  S,  C.  232. 

Seenrity  for  Costs — Amount  of — Several 
Respondents.]  —  Where  several  defendants 
have  appeared  and  pleaded  separately,  a  plain- 
tiff, whose  action  has  been  dismissed  and 
who  is  appealing,  must  make  as  many  de- 
posits upon  appeal  as  there  are  distinct  de- 
fences. Acer  v.  Percy,  Q.  R.  24  S.  C.  232, 
followed.  Germano  v.  Mitssen,  6  Q.  P.  R. 
2411. 

Security  for  Costs  —  Deposit — Amount 
Involved.] — ^The  amount  in  litigation  spoken 
of  in  art.  1196,  C.  P.,  must  exceed  the  amount 
due  under  the  judgment  for  principal,  and 
does  not  include  the  amount  of  costs.  2.  In 
the  case  of  an  appeal  by  the  defendant  to  the 
Court  of  Review  from  a  judgment  for  less 
than  $400  in  an  action  brought  for  a  sum 
greater  than  $400,  the  amount  in  litigation 
is  less  than  $400,  and  the  deposit  necessary 
is  $50.  Saunders  v.  United  Factories^  Limi- 
ted, 6  Q.  P.  R.  34. 

8ee«rity  for  Costs  —  Deposit — Title  to 
Land — Amount  Involved.] — The  plaintiff  sued 
to  obtain  a  good  title  to  a  property  which  he 
aU^^  that  he  had  bought  from  the  defendant 
at  the  price  of  $150  and  improvements,  which 
he  allied  were  wortii  $350: — Held,  that  he 
most,  under  art.  1106,  C.  P.,  make  a  deposit 
of  $75  to  obtain  a  review  of  the  judgment 
dismissing  his  demand.  David  v.  Ckenevert, 
C  Q.  P.  B.  24. 


XIII.  Supreme  Court  of  Canada — Appeal 

TO. 

Aeovlosoeineo  —  Exception  —  Motion  to 
Vary  Minutes — Costs.] — Where  a  respondent, 
on  an  appeal  to  the  Court  below,  has  failed 
to  set  up  the  exception  resulting  from  nc- 
quiesdng  in  the  trial  judgment,  as  provided 


by  art.  1220  of  the  Code  of  Civil  Procedure, 
he  cannot,  afterwards,  take  advantage  of  the 
same  objection  by  motion  to  quash  a  further 
appeal  to  the  Supreme  Court  of  Canada.  An 
application  to  vary  the  minutes  of  judgment^ 
in  respect  of  matters  which  had  not  been 
mentioned  at  the  hearing  of  the  appeal,  was 
grants  but  without  costs.  Chamhly  Manu- 
factuHng  Co.  v.  Willett,  24  Occ.  N.  204,,  34 
S«  C.  R.  50^. 

Allowance  of  —  Application  of  money 
paid  into  Court  on  appeal  to  Court  of  Ap- 
peal — Contract — Construction — Conditions — 
Certificate  of  engineer  —  Repairs  to  pave- 
ments of  streets  —  Municipal  corporations. 
City  of  Hamilton  v.  Kraemer-Incin  ttoek 
Asphalt  and  Cement  Paving  Co,.,  1  O.  W.  R. 
Ill,  2  a  W.  R.  25,  3  O.  W.  R.  343,  347. 

Allowance  of — Forum — Judge  of  Court 
of  First  Instance,] — When  judgment  is  ren- 
dered by  the  Court  of  Review  affirming  a 
judgment  of  the  Superior  Court,  sitting  in  a 
rural  diRtrict,  the  party  who  wishes  to  appeal 
to  the  Supreme  Court  of  Canada,  and  furnish 
security  for  costs,  must  apply  for  leave  to 
do  so  to  the  Judge  of  the  district  where  the 
action  was  brought.  Daigle  v.  Quehei^ 
Southern  R.  W.  Co.,  6  Q.  P.  R.  403. 

Allowance  of — I/eave  to  appeal — Neces- 
sity for — No  application  for.  Bisnaw^  v. 
Shielas,  3  O.  W.  R.  309. 

AUow^ance  of — Motion  to  Extend  Time — 
Jurisdiction  of  Single  Judge  of  Court  Ap- 
pealed from,] — A  Judge*  of  the  Court  of  Ap- 
peal has  no  jurisdiction  to  extend  the  time 
for  the  allowance  of  the  security  proposed  to 
be  given  ui>on  an  appeal  Intended  to  be 
brought  from  the  judgment  of  that  Court  to 
the  Supreme  Court  of  Canada  in  a  case  where 
no  such  appeal  can  be  brought  without  leave; 
although  it  be  impossible  to  move  for  sucn 
leave  owing  to  the  fact  that  neither  Court 
sits  in  vacation.  But  the  power  of  the  full 
Court  of  Appeal  or  of  the  Supreme  Court  to 
grant  leave  or  to  allow  the  appeal  under  the 
provisions  of  60  V.  c.  24  (O.),  doos  not  de- 
pend upon  a  single  Judge  making  such  an 
order.  Tabh  v.  Grand  Trunk  R.  W.  Co.,  24 
Occ.  N.  335,  8  O.  L.  R.  281,  514,  4  O.  W. 
R.  116,  135. 

Aniendment  of  Petition — Discretion — 
Supreme  Court  Act,  s,  63.] — See  Hill  v.  Hill, 
24  Occ.  N.  73,  34  S.  C.  R.  13. 

Amount  in  Dispute.] — In  an  action  by 
the  lessee  of  lands  leased  for  4  years  and  9 
months  at  a  rental  of  $250  per  annum,  to 
have  the  lease  cancelled  as  being  simulated : 
— Held,  that  no  amount  of  $2,000  or  upwards 
was  in  dispute,  and  that,  as  the  appeal  did 
not  relate  to  any  title  to  land  or  tenements 
nor  to  annual  rents  within  s.  29  (b)  of  R. 
8.  C.  c.  135,  it  could  not  be  entertained  by 
the  Supreme  Court  of  Canada.  Frechette  v. 
Simmoneau,  20  Occ.  N.  433,  31  S.  C,  R.  12. 

Amount  in  Dispute.] — Where  4he  Court 
of  King's  Bench  affirmed  the  judgment  of  the 
Superior  Court  dismissing  the  action,  but 
varied  it  by  ordering  the  defendant  to  pay  a 
portion  of  the  costs: — HpW,  that,  though 
$2,117  was  demanded  by  the  action,  the  de- 
fendant had  no  appeal  to  the  Supreme  Court 
of  Canada,  as  the  amount  of  the  costs  which 
he  was  ordered  to  pay  was  less  than  $2,000. 
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Allan  V.  Pratt,  13  App.  Cas.  780,  and 
Monette  v.  Lefebvre,  16  S.  C.  R.  387,  follow- 
ed. Bcauchemin  v.  Armstrong,  24  Occ.  N. 
11  J,  34  S.  C.  U.  285. 

Amount  in  Dispute — Assessment — Title 
to  Land,]  —  In  proceedings  by  the  city  of 
Montreal  to  collect  the  amount  assessed  on 
the  defendants*  land,  an  opposition  to  the 
seizure,  alleging  that  the  claim  was  prescribed, 
was  maintained,  and  the  city  sought  to  ap- 
peal to  the  Supreme  Court : — Held,  that  there 
was  nothing  in  controversy  between  the  par- 
ties but  the  amount  assessed  on  the  defend- 
ants* land,  and  that  being  less  than  $2,000, 
the  Court  had  no  jurisdiction  to  entertain  the 
appeal.  City  of  Montreal  v.  Land  and  Loan 
Co.,  24  Occ.  N.  79,  34  S.  C.  K.  270. 

I 

Amonnt  in  Dispute — Future  Rights.] — 
In  an  action  for  separation  de  corps,  the  de- 
cree granted  separation  and  ordered  the  kfus- 
band  to  pay  $1,500  per  year  alimony.  It  was 
l>aid  for  some  years,  and  the  husband  having 
died  his  widow  brought  suit  to  enforce  pay- 
ment from  his  universal  legatees.  The  Court 
of  King's  Bench  having  reversed  the  judg- 
ment of  the  Superior  Court  in  her  favour,  she 
sought  to  appeal  to  the  Supreme  Court  of 
Canada : — Held,  that,  as  she  was  only  en- 
tit  Ie<l  to  one  year's  alimony  when  the  suit 
commenced,  the  appeal  would  not  lie,  notwith- 
standing the  fact  that  if  she  had  succeeded 
in  the  King's  Bench  she  could  have  executed 
the  judgment  for  more  than  $3,000.  The 
amount  demanded  establishes  the  right  to  ap- 
peal, and  if  that  is  less  than  $2,000  the  aj)- 
I)eal  will  not  lie,  though  more  than  $2,000 
may  be  recovered : — Hdd,  also,  that  future 
rights  were  not  bound  by  the  judgment  ap- 
pealed from  by  reason  of  its  effect  on  her 
right  to  further  payment  of  the  alimentary 
allowance.  Winteler  v,  Davidson^  24  Occ.  N. 
70,  34  S.  C.  K.  274. 

Amonnt  in  Dispute — Life  Pension,] — 
Action  for  $62.50,  the  first  monthly  instal- 
m«^nr  of  h  life  pension,  at  the  rate  of  $750 
per  annum  claimed  by  the  plaintiff,  for  a 
declaration  that  he  was  entitled  to  E^vich  an- 
nual pension  from  the  defendants,  payable 
by  equal  monthly  instalments  of  >:ft2.ti0  fach, 
during  the  remainder  of  his  life,  and  for  judg- 
ment for  such  payments  during  liis  life.  It 
was  shewn  that  the  cost  of  an  anuuiiy  etiuai 
to  the  pension  claimed  would  be  cA'cr  .S7,l«00: 
—Held,  following  Rodier  v.  Lapiei-re,  21  S. 
C.  R.  69,  Macdonald  v.  Galivan,  28  S.  C.  K. 
2rKS,  La  Banque  du  Peuplev.  *rrotti»?r,  ib. 
422,  O'Dell  v.  Gregory,  24  S.  C.  R.  OGl,  and 
Talbot  V.  Guilmartin,  30  S.  C.  R.  482,  that 
the  only  amount  in  controversy  was  that  of 
the  first  monthly  instalment,  and  that  the  Su- 
preme Court  of  Canada  had  no  jurisdiction 
to  hear  an  appeal.  Lapointe  v.  Montreal 
Police  liciicrolnit  and  Pension  Society,  35  S. 
C.  R.  X 

Amonnt  in  Dispute  —  Reddition  de 
Comptv — Voniestation.] — An  action  en  reddi- 
tion d«»  fompte  concluded  with  a  demand  for 
$1,(K)0.  The  defendant  filed  an  account  tor 
over  ^8,000,  and  by  his  pleas  claimed  a  small 
balani-e  as  due  him.  The  plaintiff  replied  by 
contesting  several  items  of  the  account  filed, 
and,  abandoning  his  former  conclusions,  claim- 
ed whatever  should  be  found  due  him  on  the 
contestation.  He  recovered  $2,200  in  the  Su- 
perior Court,  which  tho  Court  of  Queen's 
I»ench  afiinmH].     On  npi)eal  to  the  Supreme 
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Court  of  Canada: — Held,  thati  mote  than 
$2,000  was  in  controversy,  and  the  appeal 
would  lie.  ^lotion  for  approval  of  security 
granted  with  costs.  Bell  v.  Vipond,  21  Occ. 
N.  328,  31  S.  C.  R.  175. 

Amount  in  Dispute — Retraxit.] — The 
judgment  appealed  from  a>ndemned  the  de- 
fendants to  pay  $775.40,  the  balance  remain- 
ing after  deducting  $1,524.60  realized  on  a 
sale  of  property  made  by  consent  pendente 
lite.  The  amount  demanded  was  $2,300.20, 
HO  that  the  plaintiffs*  full  claim  was  in  fact 
sustained : — Held,  that,  as  the  amount  re- 
covered was  different  from  that  demanded, 
and  the  amount  of  the  original  demand  ex* 
ecoded  $2,000,  the  Supreme  (^/ourt  of  Canada 
had  jurisdiction  to  entertain  an  appeal. 
Joyce  V.  Hart,  1  S.  C.  )l.  321,  Levi  v.  Reed, 
G  S.  C.  R.  482,  and  Laber;;e  v.  Equitable  Life 
Assurance  Society,  24  S.  C.  R.  59,  followed. 
Cowen  V.  Evans,  22  S.  C.  R.  328,  Mitchell  v. 
Trenholme,  ib.  331 ;  Lachance  y.  Soci6t6  de 
I*r6t  6t  des  Placements,  26  S.  C.  R.  200,  and 
Beauchemin  v.  Armstrong,  34  S.  C.  R.  285, 
distinguished.  Dufresne  v.  Fee,  35  S.  C.  R. 
8. 

Amount  in  Dispute — Statutes — Repug- 
nancy.]— Paragraph  (f)  of  s.  1  of  60  V.  c. 
34  (D.),  which  provides  that,  where  an  ap- 
peal from  the  Court  of  Appeal  for  Ontario 
depends  on  the  amount  in  dispute,  such 
amount  shall  be  understood  to  be  that  de- 
manded, and  not  that  recovered,  if  they  are 
different,  has  no  operation,  being  repugnant 
to  (c),  which  requires  the  matter  in  contro- 
versy on  the  appeal  to  exceed  $1,000  to  give 
jurisdiction.  Where  two  clauses  of  the  samt; 
statute,  coming  into  force  at  the  same  time, 
are  repugnant,  the  clause  placed  last  in  point 
of  arrangement  cannot  be  held  to  supersede 
the  other  as  expressing  the  latest  mind  of 
Parliament.  Hunter  v.  City  of  Ottawa,  20 
Occ.  N.  431 ;  S.  C,  suh  nom.  City  of  Ottawa 
V.  Hunter,  31  S.  C.  R.  7. 

Amount  in  Dispute — Title  to  Land — 
Future  Rights — Extending  Time.]  —  Ij.  had 
given  a  mortgage  to  the  Standard  Loan  and 
Savings  Co.  as  security  for  a  loan,  and  had 
received  a  certain  number  of  the  company's 
shares.  All  the  business  of  that  company 
was  afterwards  assigned  to  the  defendants, 
and  L.  paid  the  latter  the  amount  borrowed, 
with  interest,  and  $460.80  in  addition,  and 
asked  to  have  the  mortgage  discharged.  The 
company  refused,  asserting  that  L.,  as  a 
shareholder  in  the  Standard  Co.,  was  Hable 
for  its  debts,  and  demanded  $79.20  therefor 
by  way  of  counterclaim.  An  action  by  L.  for 
a  declaration  that  the  mortgage  was  paid  and 
for  repayment  of  the  $460.80  was  dismissed 
(3  O.  L.  R.  191,  22  Occ  N.  60).  but  on 
a))peal  the  Court  of  Appeal  ordered  judgment 
to  be  entered  for  L.  for  $47.04  (5  O.  L.  R.  471. 
23  Occ.  X.  KV),  2  O.  W.  R.  370).  The  defend- 
ants appealed  to  the  Supreme  Court : — Held, 
that  the  appeal  would  not  lie;  that  no  title  to 
lauds  or  any  interest  therein  was  in  ques- 
tion ;  that  no  future  rights  were  involved 
within  the  meaning  of  s.  1  (d)  of  60  &  61 
V.  c.  34;  and  that  all  that  was  in  dispute 
was  a  sum  of  money  less  than  $1,000,  and 
therefore  not  sufficient  to  give  jurisdiction  to 
tho  Court : — Held,  also,  that  the  time  for 
bringing  the  appeal  cannot  be  extended  after 
the  expiration  of  the  60  days  from  the  pro- 
nouncing or  entry  of  the  judgment  appeal«Ml 
from.     Lcr   v.    Canadian    Mutual  Loan   and 
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Investmettt  Vo.j  24  Occ  X.  47;  S.  C'.»  sub 
nam,  Cattadian  Mutual  Loan  and  Investment 
Co.  V.  Lte,  34  S.  C.  R.  224. 

Aatouat  in  Dispute — \Yaiver — Consent,^ 
— ITie  case  on  appeal  to  the  Supreme  Court 
of  Canada  cannot  be  filed  unless  security  for 
the  costs  of  the  appeal  is  furnished  as  re- 
quired by  8.  46  of  the  Act.,  The  giving  of 
such  security  cannot  be  waived  by  the  re- 
spondent, nor  can  the  amount  fixed  by  the 
Ac^  be  reduced  by  his  consent.  Holstein  v. 
Vockburn,  35  S.  C.  R.  187. 

Appeal  per  Saltum — Extension  of  Time 
— Jurisdiction  of  Judge  of  Court  Below.] — 
A  Judge  of  the  Court  appealed  from  has  no 
jurisdiction  to  extend  the  time  for  appealing 
per  saltum  to  the  Supreme  Court  of  Canada. 
After  the  expiration  of  60  days  from  the 
signing,  entry,  or  pronouncing  of  judgment, 
leave  to  appeal  per  saltum  to  the  Supreme 
Court  of  Canada  cannot  be  granted.  Barrett 
V.  Ia.'  Syndirat  Lyonnais  du  Klondyke,  33  S. 
C.  R.  6G7. 

Api^eal  per  Saltnai — New  Grounds.] — 
Per  Taschereau,  C.J. — Where  leave  to  appeal 
I>er  saltum  has  been  granted  on  the  ground 
thai  the  Court  of  last  resort  in  the  province 
lias  already  decided  the  question  in  issue, 
the  appellant  should  not  be  allowed  to  advance 
new  grounds  to  support  his  appeal.  Miller 
V.  Robertson,  24  Occ.  N.  205,  35   S.  C.  R. 

Binding  Deoision  en  Former  Appeal 

— Supreme  Court  of  Nova  Scotia — Quashing 
Appeal — Judgment — Estoppel  —  Mandamus.] 
— See  Drysdale  v.  Dominion  Goal  Co.,  24 
Oct-.  N.  366,  34  S.  C.  R.  328. 

Bond — Form  of.] — In  addition  to  the  de- 
fects to  w^hich  attention  was  drawn  in  Jamie- 
son  V.  London  and  Canadian  L.  and  A.  Co., 
18  P.  R.  413,  and  Young  v.  Tucker,  ib.  449, 
the  form  of  bond  given  in  Cassels'  Practice, 
2nd  ed.,  p.  220.  is  also  defectivo  in  not 
setting  forth  to  whom  the  penalty  is  payable, 
and  also  in  not  stating  that  the  bond  is 
8i:;ned  and  sealed  by  the  obligors.  Liscomh 
Falls  Co.  V.  Bishop,  24  Occ  N.  186. 


I — Insufficiency — Time  for  Filing  New 
Bond — Extension — Judge  of  Court  Below.] 
— If  a  security  bond  given  to  guarantee  the 
<t)6ts  of  an  appeal  to  the  Supreme  Court  of 
<*anada  is  found  iusufiicitmt  by  the  Registrar 
of  that  Court,  and  a  delay  is  granted  by  him 
ro  furnish  another  bond,  a  Judge  of  the 
Court  of  King*s  Bench  can  enlarge  the  delays 
for  perfecting  the  appeal.  Armstrong  v. 
Bauchemin,  6  Q.  P.  R.  128. 

Britlah  Columbia— Neu?  Trial.]  —  An 
action  and  counterclaim  in  the  Supreme 
Court  of  British  Columbia.  Judgment  was 
given  for  the  plaintiff  upon  his  claim  (which 
vrtLfi  not  in  dispute),  and  the  counterclaim 
vcjLs  dismissed.  The  counterclaim  was  for 
damages  for  breach  of  contract  to  deliver  37 
cars  of  hay,  and  the  trial  Judge  held  that 
the  letter  of  acceptance  of  the  plaintiflTs  offer 
to  sell  was  conditional,  and  the  parties  were 
nerer  ad  idem.  On  appeal  to  the  full  Court 
this  judgment  was  reversed,  and  a  new  trial 
of  the  counterclaim  ordered.  The  case  was 
tried  anew  before  a  Judge  with  a  jury,  and 
a  verdict  for  the  defendants  (plaintiffs  by 
(^unterclaim)      was     given.       The     plaintiff 


moved  for  leave  to  appeal  per  saltum  to  the 
>Supi*eme  Court  of  Canada : — Held,  that,  even 
if  the  full  Court  had,  by  its  judgment  direct- 
ing the  new  trial,  determined  the  question  as 
to  the  existence  of  an  enforceable  contract, 
Che  plaintiff  might  still  succeed  before  the 
full  Court,  and  so  it  was  not  a  case  for  grant- 
ing leave  to  appeal  per  saltum.  Oppenhcimer 
V.  Brackman  and  Ker  Milling  Co.,  21  Occ. 
N.  275. 

Cpnstitntional  Question  —  Abandon- 
ment.]— Where  a  motion  to  quash  an  appeal 
has  been  refused,  on  the  ground  that  a  deci- 
sion upon  a  constitutional  question  is  in- 
volved, the  subsequent  abandonment  of  that 
question  cannot  affect  the  jurisdiction  of  the 
Supreme  Court  of  Canada  to  entertain  the 
appeal.  Pharmaceutical  Association  of  Que- 
hvc  V.  LivernoiSj  21  Occ.  N.  8,  31  S.  C.  R. 
43. 

Delays  Ooeasioned  by  the   Conrt  — 

Jurisdiction — Controversy  Involved — Title  to 
Land.] — An  action  au  petitolre  was  brought 
by  the  corporation  of  the  city  of  Hull  against 
the  respondents  claiming  certain  real  property 
which  the  government  of  Quebec  had  sold 
and  granted  to  the  city  corporation  for  the 
sum  of  $1,(XK).  The  Attorney-General  for 
Quebec  was  permitted  to  intervene  and  take 
up  the  fait  et  cause  of  the  plaintiffs,  without 
l>eing  formally  summoned  in  warranty.  The 
judgment  appealed  from  was  pronounced  on 
the  25th  September,  1903.  Notices  of  appeal 
on  behalf  of  both  the  plaintiff  and  the  inter- 
venant  were  given  on  the  3rd  November,  and 
notices  that  securities  would  be  put  in  on 
the  10th  November,  1903,  on  which  latter 
date  the  parties  were  heard  on  the  applica- 
tions for  leave  to  appeal  and  for  approval  of 
securities  before  Wurtele,  J.,  who  reserved 
his  decision  until  one  day  after  the  expira- 
tion of  the  sixty  days  immediately  following 
the  date  of  the  judgment  appealed  from,  and 
on  the  25th  November,  1903,  granted  leave 
for  the  appeals  and  approved  the  securities 
fili'd  : — Held,  that  the  plaintiffs  could  not  be 
prejudiced  by  the  delay  of  the  Judge,  in  de- 
ciding upon  the  application,  until  after  tlie 
expiration  of  the  sixty  days  allowed  for  bring- 
ing the  appeals,  and,  following  Couture  v. 
Bouchard,  21  S.  C.  R.  281,  that  the  judg- 
ment approving  the  securities  and  granting 
leave  for  the  appeals  must  be  treated  as  if  it 
had  been  rendered  within  the  time  limited  for 
appealing  when  the  applications  were  made 
and  taken  en  dd61ib6r6: — Held,  also,  that,  as 
the  controversy  between  the  parties  related  to 
a  title  to  real  estate,  both  appeals  would  lie 
to  the  Supreme  Court  of  (Canada  notwith- 
standing the  fact  that  the  liability  of  the  in- 
tervenant  might  be  merely  for  the  reimburse- 
ment of  a  sum  less  than  $2,000.  Attorney- 
General  for  Quebec  v.  Scott,  24  Occ.  N.  110, 
34  S.  C.  R.  282. 

Discretion — Amendment  —  Formal  Judg- 
ment.]— The  Supreme  (Uourt  should  not  inter- 
fere with  the  exercise  of  discretion  by  a  pro- 
vincial Court  in  refusing  to  amend  its  formal 
judgment.  Such  amendment  is  not  necessary 
in  a  raining  case,  where  the  mining  regula- 
tions operate  to  give  the  judgment  the  same 
effect  as  it  would  have  if  amended.  Creese 
V.  Fleischman,  24  Occ.  N.  51.  34  S.  C.  R. 
279. 

Faotnm — Irrelevant  Comyncnts.]  —  Com- 
ments in  the  appellants'  factum  relating  to  a 
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judgment  of  the  Wreck  Comraissioner^B  Court, 
which  did  not  form  any  part  of  the  record, 
were  ordered  to  be  struck  out,  with  costs  to 
the  respondents.  The  *'  Vape  Breton "  v. 
Richelieu  and  Ontario  Savigation  Co.,  36  SS 
C.  R.  504. 

Interference  in  Matter  of  Proce- 
dure.]— See  Gibson  y,  A'e/«on,  35  S.  C.  R. 
181. 

Interlocutory  Judgment — Quebec,] — 
The  Court  of  King's  Bench,  or  a  Judge  there- 
of, has  no  jurisdiction  to  grant  leave  to  ap- 
peal to  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Court  of  King's  Bench,  con- 
firming an  interlocutory  judgment  of  the 
Superior  Court.  Desaulniers  v.  Payette^  Q. 
R.  12  K.  B.  182. 

Leave  to  Appeal — Appeal  per  Saltum — 
Winding-up  Act — Defective  Proceedings.]  — 
J^ave  to  appeal  per  saltum,  under  s.  ^  of 
the  Supreme  Court  Act,  cannot  be  granted  in 
a  case  under  the  Dominion  Winding-up  Act. 
An  application  under  s.  7(5  of  that  Act,  for 
leave  to  appeal  from  a  judgment  of  the  Su- 
preme Court  of  New  Brunswick,  was  refused 
where  the  Judge  had  made  no  formal  order 
on  the  petition  for  a  winding-up  order, 
and  the  proceedings  before  the  full  Court 
were  in  the  nature  of  a  reference  rather  than 
of  an  appeal  from  his  decision.  In  re  Gush- 
ing Sulphite  Fibre  Co.,  25  Occ.  N.  136.  36 
S.  C.  R.  494. 

Leave  to  Appeal  —  Criminal  Case,]  — 
The  Act  of  the  Dominion  Parliament  respect- 
ing appeals  from  the  Court  of  Appeal  for 
Ontario  to  the  Supreme  Court,  60  &  61  V. 
c.  34,  applies  only  to  civil  cases.  Criminal 
appeals  are  still  regulated  by  the  provisions 
of  the  Criminal  Code.  Motion  by  the  prisoner 
for  leave  to  appeal  from  the  judgment  of  the 
Court  of  Appeal,  4  O.  L.  R.  228,  22  Occ.  N. 
225,  refused.  JBcar  v.  Rice,  22  Occ.  N.  355, 
32  S.  C.  R.  480,  1  O.  W.  R.  394. 

Leare  to  AppeaL] — McLaughlin  v.  Lake 
Eric  and  Detroit  River  R,  W.  Co.,  1  O.  W. 
R.  266,  428. 

licave  to  Appeal — Matters  Not  of  Pub- 
lic Importance.] — A  member  of  an  Order 
held  a  benefit  certificate  Entitling  him,  if  he 
reached  the  age  of  seventy  years  or  became 
entirely  disabled,  to  receive  a  sum  of  money 
based  on  the  membership  of  the  Order.  On 
reaching  the  age  stated,  he  demanded  the 
amount,  and,  on  the  Order  refusing  to  pay, 
brought  an  action  therefor,  the  defence  to 
which  was,  that  he  had  stated  his  age  in- 
correctly in  his  application  for  membership, 
and  violated  certain  conditions,  which,  how- 
ever, the  Court  held  were  not  set  out  nor  re- 
ferred to  in  the  certificate.  A  judgment  for 
the  plaintiff  at  the  trial  was  affirmed  by  the 
Court  of  Appeal,  and,  the  amount  recovered 
being  under  $1,000,  the  defendants  moved  the. 
Supreme  Court  for  special  leave  to  appeal 
under  60  &  61  V.  c.  34,  s.  1  (e)  :— Held,  that 
the  questions  involved  not  being  of  public 
importance,  and  the  judgment  of  the  Court  of 
Appeal  (2  O.  L.  R.  79,  21  Occ.  N.  372)  ap- 
pearing to  be  well  founded,  the  leave  would 
not  be  granted.  Fisher  v.  Fisher,  28  S.  C. 
R.  494,  followed.  Hargrove  v.  Royal  Tem- 
plars of  Temperance.  22  Occ.  N.  1,  31  S.  C. 
R.  ^\  rSep.  also,  /?.  C,  2  O.  L.  R.  126,  21 
Occ.  N.  432.) 


Leave  to  Appeal — Special  Leave — Rail- 
way Act,  1903 — Order  of  Board  of  Railway 
Commissioners  —  Jurisdiction,]  —  Where  the 
Judge  entertained  doubt  as  to  the  jurisdiction 
of  the  Board  of  Railway  Commissioners  for 
Canada  to  make  the  order  complained  of,  and 
the  questions  raised  were  of  public  import- 
ance, special  leave  for  an  appeal  was  granted, 
on  terms,  under  the  provisions  of  s.  44  (3)  of 
tiie  Railway  Act,  1903.  Montreal  Street  R, 
W.  Co.  V.  Montreal  Terminal  R,  W.  Co.,  35 
S.  C.  R.  478. 

Leave  to  Appeal — Special  Leave — 60  d 
61  V.  c.  SJJi,  s.  1  (i>.)] — Special  leave  to  ap- 
X>eal  from  a  judgment  of  the  Court  of  Appeal 
for  Ontario  (60  &  61  V.  c.  34,  s.  1  (D.)) 
may  be  granted  in  cases  involving  matters  of 
public  interest,  important  questions  of  law, 
construction  of  Imperial  or  Dominion  sta- 
tutes, a  conflict  between  Dominion  and  pro- 
vincial authority,  or  questions  of  law  appli- 
cable to  the  whole  Dominion. — Even  if  a  case 
is  of  great  public  interest  and  raises  impor- 
tant questions  of  law,  leave  will  not  be  grant- 
ed if  the  judgment  complained  of  is  plainly 
right.  Lake  Erie  and  Detroit  River  R.  W. 
Co.  V.  Marsh,  35  S.  C.  R.  197,  24  Occ.  N. 
363. 

Leave  to  Appeal — Time  expired — ^Appli- 
cation to  Judge  in  Chambers  —  Subsequent 
application  to  Court  —  Election  of  forum  — 
Appeal  —  Discretion.  Hamilton  v.  Mutual 
Reserve  Life  Ins.  Co.,  2  O.  W.  R.  155,  806, 
3  O.  W.  R.  851,  4  O.  W.  R.  299,  416,  5  O. 
W.  R.  162. 

Leave  to  Appeal  —  Time  Expired  — 
Special  Circumstances.] — The  api)ellanta  al- 
lowed the  delay  of  60  days,  from  date  of 
judgment  rendered  by  the  Court  of  King's 
Bench,  to  elapse  without  applying  for  leave 
to  appeal  to  the  Supreme  Court.  Subse- 
quently, they  obtained  leave  to  appeal  to  the 
Privy  Council.  They  now  moved  for  leave 
to  appeal  to  the  Supreme  Court,  and  offered 
to  desist  from  its  appeal  to  the  Privy  Council 
if  the  present  motion  was  granted: — ^Held, 
that  the  "special  circumstances"  referred  to 
in  s.  42  of  the  Supreme  and  Exchequer  Courts 
Act,  are  circumstances  which  would  make  it 
unreasonable  to  impute  the  failure  to  act 
within  the  prescribed  time  to  the  negligence 
of  the  party  seeking  the  appeal,  e.g.,  illness, 
absence,  ignorance  of  the  rendering  of  the 
judgment,  inability  owing  to  poverty  to  find 
sureties  within  the  prescribed  delay,  but  not 
circumstances  which  did  not  prevent  the  appli- 
cation from  being  made  within  the  proper 
delay.  City  of  Montreal  v.  Montreal  Street 
R.  W.  Co.,  Q.  R.  11  K.  B.  325. 

Matter  in  Controversy — Assessment  of 
Damages — Costs.] — Leave  to  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment 
of  the  Court  of  Appeal  in  Lashley  v.  Goold 
Bicycle  Co.,  23  Occ.  N.  304,  6  O.  L.  R.  319, 
reversing  the  judgment  of  Ferguson,  J.,  22 
Occ.  N.  372,  4  O.  L.  R.  350,  was  sought  by 
the  defendants,  on  the  ground  of  hardship, 
the  judgment  being  for  $1,000  only,  exclusive 
of  the  costs,  which  had  accumulated  until 
they  exceeded  $2,000,  and  also  on  the  ground 
that  the  damages  had  been  assessed  by  mere 
guess,  and  were  not  justified  by  any  reason- 
able calculation  warranted  by  the  circum- 
stances of  the  case.  Leave  was  refused. 
Goold  Bicycle  Co.  v.  Lahhley,  35  S.  C.  R. 
184. 
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Matter  in  ControTersy — Siparation  de 
corp9 — Money  Demand. 1 — In  an  action  by  a 
wife  for  separation  de  corps  for  ill-treatment, 
the  declaration  prayed  that  the  husband  be 
condemned  to  deliver  up  to  the  wife  her  pro- 
perty, valued  at  $1S,000.  The  judgment  in 
the  action  decreed  separation  and  ordered  an 
account  as  to  the  property: — Held,  that  no 
appeal  would  lie  to  ,the  Supreme  Court  from 
the  decree  for  separation.  O'Dell  v.  Gregory, 
24  8.  C.  R.  661,  followed.  And  the  money 
demand  in  the  declaration,  being  only  in- 
cidental to  the  main  cause  of  action,  could 
not  give  the  Court^  jurisdiction  to  entertain 
the  appeal.  Talbot  \.  Chiilmartin,  20  Occ.  N. 
322,  30  S.  C.  R.  482. 

New  Qi&estioiu   Raised  on'  Appeal — 

Jurisdiction  of  Court  Below.] — Questions  of 
law  appearing  upon  the  record,  but  not  raised 
in  the  Court  below,  may  be  relied  upon  for 
the  first  time  on  an  appeal  to  the  Supreme 
Court  of  Canada,  where  no  evidence  in  re- 
buttal could  have  been  brought  to  affect  them 
had  they  been  taken  at  the  trial.  Gray  v. 
Richardson,  2  S.  C.  R.  431,  and  Scott  v. 
Phctniz  Assurance  Co.,  Stu.  K.  B.  354,  fol- 
lowed. An  objection  that  a  Judge  of  the 
Court  below  had  no  jurisdiction  to  render  a 
judgment  from  which  an  appeal  is  asserted,  is 
not  proper  ground  on  which  to  question  the 
juri^iction  of  the  appellate  Court  to  enter- 
tain the  appeal.  McKelvey  v.  Le  Hoi  Mining 
Co.,  23  Occ  N.  61,  32  S.  C.  R.  (564. 

Hew  Trial  —  Alternative  Relief  —  Final 
Judgment.] — In  an  action  on  a  policy  of  in- 
surance on  the  life  of  the  plaintiff's  husband, 
the  defence  being  misrepresentation  and  con- 
cealment of  material  facts,  the  plaintiff  ob- 
tained a  verdict,  though  the  defendants' 
caunael  contended  that  there  was  no  case  to 
go  to  the  jury.  On  appeal  to  the  Court  of 
Appeal  the  defendants  claimed  judgment  for 
them  or  in  the  alternative  a  new  trial,  and  a 
new  trial  was  granted  (6  O.  L.  R.  434.  23 
Occ.  N.  86,  2  O.  W.  R.  78,  4  O.  W.  Rt 
351).  The  defendants  then  appealed  to 
the  Supreme  Court  of  Canada  to  obtain 
the  larger  relief: — Held,  that  the  appeal  did 
not  lie;  that  it  was  not  an  appeal  from  the 
order  for  a  new  trial ;  and  that  the  judgment 
refusing  to  dismiss  the  action  was  not  final. 
DUlon  V.  Mutual  Reserve  Fund  Life  Associa- 
Ifosi,  24  Occ  N.  47;  Mutual  Reserve  Fund 
Life  Assn.  v.  Dillon,  34  S.  C.  R.  141. 

Omtaxio  —  Divisional  Court  —  Constitu- 
tional Question.] — ^Under  s.  26,  s.-s.  3,  of  the 
Supreme  and  Elxchequer  Courts  Act,  leave  to 
appeal  direct  from  the  ''final  judgment"  of 
a  Diviflional  Court  of  the  High  Court  of  Jus- 
tice for  Ontario  may  be  granted  in  cases 
where  there  is  a  right  of  appeal  to  the  Court 
of  Appeal  for  Ontario;  and  the  fact  that  an 
Important  question  of  constitutional  law  is 
involved,  and  that  neither  partv  would  be 
satisfied  with  the  judgment  of  the  Court  of 
Appeal,  is  saflScient  ground  for  granting  such 
leave.  Ontario  Mining  Co.  v.  Seyhold,  31  S. 
C.  R.  125. 

Omtarie — Single  Judge  of  High  Court.] — 
On  appeal  by  B.  and  others,  whose  lands  were 
expropriated  by  the  company,  to  the  High 
Goort  from  the  award  of  arbitrators  appoint- 
ed to  determine  the  value  of  their  lands,  the 
amount  of  the  award  was  increased:  21  Occ. 
N.  208.  The  company,  having  no  tight  of 
appeal  to  the  Court  of  Appeal,  according  to 
a  late  decision  of  that  Court,  In  re  Birely  and 


Toronto,  Hamilton,  and  Buffalo  R.  W.  Co., 
25  A.  R.  88,  18  Occ.  N.  128,  applied  to  a 
Judge  of  the  Supreme  Court  of  Canada,  in 
Chambers,  for  leave  to  appeal  direct  from  the 
decision  of  the  High  Court,  under  s.  26,  s.-s. 
3,  of  the  Supreme  and  Exchequer  Courts  Act. 
The  application  was  referred  by  the  Judge 
to  the  fufl  Court: — Held,  that,  to  give  juris- 
diction to  a  Judge  to  grant  leave  to  appeal 
per  saltum  under  s.  26,  s.-s.  3,  of  the  Act, 
it  is  essential  that  there  should  be  a  right  of 
appeal  to  the  Court  of  Appeal,'  and  it  not 
being  shewn  that  there  was  such  a  right  in 
this  case,  the  motion  should  be  refused.  In 
re  Brennan  and  Ottawa  Electric  R.  W.  Co., 
21  Occ.  N.  309 ;  31  S.  C.  R.  311. 

Order  Dismissing  Opposition  —  Pre- 
vious Non-appealahle  Order  for  Security — 
Res  Judicata — Review.] — An  order  requiring 
opposants  &  fin  de  charge  to  funish  security 
that  lands  seized,  if  sold  in  execution  subject 
to  the  charge^  should  realize  sufficient  to 
satisfy  the  claim  of  the  execution  creditor, 
was  held  to  be  interlocutory  and  non-appeal- 
able :  33  S.  C.  R.  340.  Upon  default  of  such 
security,  the  opposition  was  dismissed  in  the 
Court  below:  —  Held,  on  appeal,  that  the 
order  was  the  only  one  which  could  properly 
have  been  made,  and  that  the  merits  of  the 
former  order  could  not  be  reviewed.  Desaul- 
nicrs  v.  Payc«e,- 35  S.  C.  R.  1. 

Order  for  New  Trial— TFei^r^^  of  Evi- 
dence— Discretion — "New  Grounds  of  Appeal.] 
— The  Court  below  ordered  a  new  trial  upon 
the  ground  that  the  verdict  was  against  the 
weight  of  evidence: — Held,  that  this  was  not 
an  exercise  of  discretion  with  which  the 
Supreme  Court  of  Canada  would  refuse  to 
interfere;  and  th^  verdict  of  the  trial  was 
restored.  The  argument  of  an  appeal  to  the 
Supreme  Court  of  Canada  must  be  based  on 
the  facts  and  confined  to  the  grounds  relied 
on  in  the  Court  below.  Judgment  in  35  N. 
S.  Reps.  94,  sub  nom.  Confederation  Life 
Assn.  v.  Brown,  reversed.  Confederation  Life 
Assn.  V.  Borden,  34  S.  C.  R.  338. 

Order  on  Petition  for  Iieave  to  In- 
tervene.]— There  is  no  appeal  to  the  Su- 
preme Court  of  Canada  from  an  order  on  a 
I)etition  for  leave  to  intervene  in  a  cause, 
the  proceeding  being  merely  interlocutory  in 
its  nature.  Hamel  v.  Hamel,  26  S.  C.  R. 
17,  followed.  Connolly  v.  Armstrong,  35  S. 
C.  R.  12. 

Petitory  Action — Order  Defining  Bound- 
ary Line.] — Where,  in  an  action  au  petitoire 
and  en  bornage,  the  question  as  to  title  has 
been  finally  settled,  a  subsequent  order  de- 
fining the  manner  in  which  the  boundary 
line  between  the  respective  properties  shall 
be  established  is  not  appealable  to  the  Su- 
preme Court  of  Canada.  Cully  v.  Ferdais, 
30  S.  C.  R.  330,  followed.  City  of  Hull  v. 
Scott,  34  S.  C.  R.  617. 

Printed  Case — Expense  of — Parties.]  — 
Held,  that  in  determining  the  amount  to  be 
paid  by  the  party  seeking  to  use  for  purposes 
of  an  appeal  to  the  Supreme  Court  the  appeal 
books  printed  by  the  opposite  party,  the  fact 
that  the  party  to  pay  has  paid  for  the  copies 
of  the  stenographer's  notes  used  in  the  Divi- 
sional Court  is  not  to  be  considered.  If  there 
were  no  printed  books,  he  would  have  to 
print  for  the  Supreme  Court,  and  in  paying 
for  the  books  already  printed  he  is  only  pay- 
ing a  different  person.  The  question  is  how 
much  he  should  pay  in  order  to  get  the  thirty 
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copies  he  needs  for  the  Supreme  Court.  No 
general  scale  can  be  formulated.  The  thirty 
books  do  not  represent  the  whole  value  of  the 
printer's  charge.  The  books  retained  by  the 
party  printing,  or  of  which  he  has  got  the 
Dene  tit,  as  well  as  the  bulk  of  the  book  and 
ihe  number  actually  printed,  etc.,  have  to  be 
taken  into  consideration.  The  sufii  of  $95 
hxed  as  approximately  representing  the  pro- 
portion settled  in  previous  cases.  Teetzel 
V.  Dominion  Construction  Co.,  18  P.  B.  16, 
followed.  Trusts  and  Guarantee  Co.  v.  Hart, 
21  Ooc.  N.  4Si4. 

Public  lateroBt  —  Correctness  of  Judg- 
ment.]— Special  leave  to  appeal  from  a  judg- 
ment. q|  the  Court  of  Appeal  for  Ontario  may, 
under  tiO  &  t51  V.  c.  34,  s.  1  (e),  be  granted 
in  cases  involving  matters  of  public  interest, 
important  questions  of  law,  construction  of 
Imperial  or  Dominion  statutes,  a  conflict  be- 
tween Dominion  and  Provincial  authority, 
*  or  questions  of  law  applicable  to  the  whole 
Dominion.  Even  if  a  case  is  of  great  public 
interest  and  raises  important  questions  of 
law,  leave  will  not  be  granted  if  the  judg- 
ment complained  of  is  plainly  right.  Marsh 
V.  Lake  Erie  and  Detroit  Rtver  R.  W.  Co,, 
2t  Occ.  N.  363. 

QuefltionB  of  Fact.  J  —  Upon  issues 
raised  as  to  matters  of  fact,  the  Supreme 
Court  of  Canada  declined  to  disturb  the  con- 
current findings  of  the  Courts  below*,  while 
on  a  question  of  law  reversing  the  judgment 
in  Q.  R.  11  K.  B.  19  and  restoring  that  in 
g.  R.  21  S.  C.  241.  Citizens'  Light  and 
Power  Co.  V.  Town  of  St.  Louis.  34  S.  C.  li. 
495. 

QuestionB  of  Faot.] — There  is  no  rule  of 
law  or  of  procedure  which  prevents  the  Su- 
preme Court  or  an  intermediate  Court  of 
appeal  from  reversing  the  decision  at  the  trial 
on  the  facts.  In  an  action  for  the  price  of 
a  tombstone,  the  defence  was  that  it  was  not 
of  the  design  ordered.  The  trial  Judge  dis- 
missed the  action,  but  his  judgment  was  re- 
versed by  the  Court  of  Appeal  (1  O.  W.  R. 
t>02)  ;  and  the  Supreme  Court  of  Canada 
affirmed  the  reversal.  Lewis  v.  Dempster^  23 
Occ.  N.  179,  33  S.  C.  R.  292. 

Questions  of  Faet — Concurrent  Findings 
of  Courts  Below.] — A  judgment  based  on  con- 
current findings  of  fact  in  the  Courts  below 
ought  not  to  be  disturbed  on  appeal  to  the 
Supreme  Court  of  Canada  if  the  evidence  be 
contradictory.  D'Avignon  v.  Jones,  32  S.  C. 
R.  650. 

Questions  of  Faot — Final  Judgment — 
Right  of  Appeal — Leave  to  Appeal  to  Privy 
Council — i-osts.] — In  an  action  by  executors 
against  the  appellant  to  recover  certain  sums 
of  money  due  to  their  estate,  the  Judge  of 
the  Territorial  Court,  at  the  request  of  the 
plaintiffs,  selected  one  of  the  items,  and  ad- 
judicated on  the  evidence  taken  that  the 
action  in  respect  thereof  be  dismissed: — 
Held,  that  this  was,  within  the  meaning  of 
the  Yukon  Territorial  Act,  1899,  s.  8.  a  final 
jiulgment  in  respect  thereof,  notwithstanding 
that  the  remaining  items  in  suit  were  re- 
ferred, and  the  costs  were  reserved.  No 
appeal  therefrom  to  the  British  Columbia 
Court  lay  after  the  expiration  of  20  days. 
Special  leave  having  been  granted  to  appeal 
from  a  decree  of  the  Supreme  Court  of  Can- 
ada on  a  petition  stating  that  the  construction 


of  the  said  statute  was  a  matter  of  general 
public  importance,  without  stating  that  ii 
had  been  repealed :— Held,  that,  as  the  omis- 
sion was  immaterial  and  bona  fide,  the  ap- 
I)ellant  should  not  be  deprived  of  his  costs. 
Judgment  in  Belcher  v.  McDonald,  33  S.  C. 
R.  321,  i-eversed.  McDonald  v.  Belcher , 
119(MJ  A.  C.  429. 

Questions  of  Faot — Concurrent  Findings 
of  Two  Courts  Below.]  —  See  Voilleux  v. 
Ordway,  Price  v.  Ordway,  24  Occ.  N.  109, 
34  S.  C.  R.  145. 

Quantum  of  Damages — Interference  hy 
Court  Below  —  Restoration  of  Verdict.]  — 
See  Coghlin  v.  La  Fonderie  de  Joliette,  24 
Occ.  N.  110,  34  S.  C.  R.  153. 

Question  of  Faot — Trial  by  Judge  with- 
out Jury — Findings  of  Fact — Evidence' — Re- 
versal hy  Appellate  Court.] — In  an  action  for 
damages  for  personal  injuries,  the  trial  Judge, 
who  heard  the  case  without  a  jury,  and  before 
whom  the  witnesses  were  heard,  held  that 
the  expert  evidence  of  the  witnesses  for  the 
defence  was  entitled  to  credit,  and  dismissed 
the  action.  The  judgment  was  reversed  in 
the  Court  of  Review,  and  the  reversal  upheld 
by  the  Court  of  Queen's  Bench,  upon  a 
different  appreciation  of  the  weight  of  evi- 
dence by  the  Judges  in  those  Courts.  On 
appeal  to  the  Supreme  Court  of  Canada: — 
Held,  that,  as  the  judgment  at  the  trial  was 
supported  by  evidence,  it  should  not  have 
been  so  reversed.  Judgment  appealed  from 
reversed  and  judgment  of  trial  Judge  restored. 
Village  of  Oranhy  v.  Menard,  21  Occ.  N.  7, 
31  S.  C.  R.  14. 

Refusal  to  Interfere — Matters  of  Pro- 
cedure.] —  The  Court,  following  its  usuai 
practice,  refused,  on  an  appeal,  to  interfere 
with  the  action  of  the  Courts  below  in  matters 
of  mere  procedure,  w^here  no  Injustice  appear- 
ed to  have  been  suffered  in  consequence,  al- 
though there  might  be  irregularities  in  the 
issues  as  joined  which  brought  before  the 
trial  Court  a  demande  almost  different  from 
the  matter  actually  in  controversy.  Finnic 
v.  City  of  Montreal  22  Occ.  N.  356,  32  S. 
C  R.  33o. 

Refusal  to  Interfere — Matters  of  Pro- 
cedure— Partnership — Account.]  — The  juag- 
ment  appealed  from  held  that  in  an  action 
pro  socio,  it  was  sufficient  for  the  plaintiff  in 
his  statement  of  claim  to  allege  facts  that 
would  justify  an  inquiry  into  all  the  affairs 
of  the  partnership  and  the  liquidation  of  the 
same,  without  producing  full  and  regular  ac- 
counts of  the  partnership  affairs : — Held,  that 
the  appeal  involved  merely  a  question  of  pro- 
cedure in  a  matter  where  the  appellant  had 
suffered  no  wrong,  and,  therefore,  that  the 
a])peal  should  be  dismissed.  Higgins  v. 
f;fcphcns,  22  Occ.  N.  195,  32  S.  C.  R.  132. 

Refusal  to  Interfere — Matters  of  Pro- 
cedure— Verdict — MV eight  of  Evidence.] — The 
Court  refused  to  interfere  with  a  decision  of 
the  Court  of  Appeal  for  Ontario  in  a  matter 
of  procedure,  viz.,  whether  a  verdict  of  a  jury 
was  a  general  or  special  verdict.  The  Court 
also  ref\ised  to  disturb  the  verdict  on  the 
ground  that  it  was  against  the  weight  of  evi- 
dence, after  it  had  been  affirmed  by  two  tri- 
bunals below.  Balfour  v.  Toronto  R.  W,  Co.. 
1  O.  W.  R.  071.  22  Occ.  N.  221.  32  S.  O.  R. 
239. 
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Bicht  of  Appeal  —  Amount  in  Coniro- 
rer»y — Conditional  Renunviaiion.] — Where  a 
conditional  renunciation  reducing  the  amount 
of  the  claim  to  a  sum  less  than  $2,OiiO  has 
not  been  accepted  by  the  defendant,  the 
amount  in  controvei*sy  remains  the  same  as 
it  was  upon  the  original  demande,  and,  if 
i!;uch  demande  exceeds  the  amount  limited  by 
8.  20  of  the  Supreme  Court  Act,  an  appeal 
will  lie.  Montreal  Water  and  Power  Co.  v. 
Davie.  25  Occ.  N.  5,  35  S.  C.  R.  255. 

Biclit  of  Appeal  —  Amount  in  Contro- 
versy.\ — The  Supreme  Court  of  Canada  has 
no  jurisdiction  to  entertain  an  appeal  in  a 
suit  to  annul  a  proct^s- verbal  establishing  a 
public  highway,  notwithstanding  that  the 
I'ffect  of  the  proc^s-verbal  in  question  might 
be  to  involve  an  expenditure  of  over  $2,000 
for  which  the  appellants'  lands  would  be 
luible  for  assessment  by  the  municipal  cor- 
poration. I>uboi8  V.  Village  of  Ste.  Hose,  21 
S.  C.  R.  G5.  City  of  Sherbrooke  v.  Mc- 
Manamy.  18  S.  C.  R.  504,  County  of  Ver- 
ch^res  v.  Village  of  Varennes,  19  S.  C.  R. 
365,  and  Bell  'i^elephone  Co.  v.  City  of  Que- 
bec, 20  S.  C.  R.  230,  followed.  Webster  v. 
City  of  Sherbrooke,  24  S.  C.  R.  52,  268,  and 
McKay  v.  Township  of  Hinchinbrooke,  ib.  55, 
referred  to.  Rebum  v.  Parish  of  Ste.  Anne, 
15  S.  C.  R.  92,  overruled.  County  of  Tous- 
ittpnant  v.  County  of  Sicolet,  22  Occ.  N.  355, 
32  S.  C.  R.  353. 

Rigbt  of  Appeal  —  Amount  in  Contro- 
rer«y — Claim  and  Counterclaim  —  Leave  to 
AppeaL'i — ^The  plaintiffs  claimed  $1,500  dam- 
ages for  delay  in  delivery  of  iron.  The  de- 
fendants, besides  denying  the  charge  of  non- 
delivery in  due  time,  counterclaimed  for 
$1,223  demurrage.  At  the  trial  judgment 
was  given  for  the  plaintiffs  for  $1,000,  and 
the  conntercJaim  was  dismissed.  Upon  ap- 
peal to  the  Court  of  Appeal  the  judgment  was 
varied  by  limiting  the  damages  to  the  fall  in 
the  price  of  iron  during  a  considerably  shorter 
time  than  that  fixed  in  the  Court  below,  the 
amount  to  be  ascertained  on  a  reference. 
I'pon  a  motion  by  the  defendants  to  allow  a 
bond  given  by  them  as  security  upon  an  ap> 
peal  by  them  to  the  Supreme  Court  of  Canada, 
the  plaintiffs'  counsel  stated  that  the  plaintiffs' 
claim  on  the  reference  would  be  less  than 
$1,000,  and  contended  that  no  appeal  lay: — 
Held,  however,  that,  as  the  plaintiff  claimed 
$1,500,  and  was  not  limited  by  the  judgment 
of  the  Court  of  Api>eal  to  any  particular 
sum,  the  matter  in  controversy  on  the  appeal 
exceeded  the  sum  of  $1,000,  so  that  the  appeal 
lay.  Ilcld.  also,  that  upon  the  counterclaim 
the  sum  of  $1,223  was  involved,  and  that  an 
appeal  lay  in  respect  thereof.  The  Court  of 
Appeal  declined  to  grant,  ex  cautela,  leave  to 
appeal  to  the  Supreme  Court,  the  case  not 
being  one  in  which  leave,  if  it  were  necessary, 
ought  to  be  granted.  Frankel  v.  Grand  Trunk 
R.  W.  Co..  22  Occ.  N.  229,  3  O.  L.  R.  703,  1 
O.  W.  R.  254,  339,  396. 

Rif^t  of  Appeal  —  Amount  in  Contro- 
rrrsy — Contrainte  par  Corps — Insolvent.]  — 
On  a  contestation  of  a  statement  of  an  insol- 
vent trader  by  a  creditor  claiming  a  sum  ex- 
ceeding $2,000.  the  order  appealed  from  con- 
demned the  appellant,  under  art.  888,  C.  P. 
Q.,  to  three  months'  imprisonment  for  secre- 
tion of  a  portion  of  his  insolvent  estate,  to 
the  valne  of  at  least  $6,000  :-~Held,  that  thert^ 
was  no  pecuniary  amount  in  controversy,  and 
there   could    b«»    no   appeal    to    th<»    Supreme 


Court  of  Canada.     Clement  v.  Banque  JSia- 
tionale,  33  S.  C.  R.  343. 

Risht  of  Appeal  —  Amount  in  Contro- 
versy— Interest  before  Action.] — A  judgment 
for  $1,000  damages,  with  interest  from  a  date 
before  action  brought,  is  appealable  under  60 
&  61  V.  c.  34,  s.  1  (c).  McNevin  v.  Canadian 
Railway  Accident  Ins.  Co.,  22  Occ.  N.  223, 
32  S.  C.  R.  194. 

Risht  of  Appeal — Controverted  Election 
—  Judgment  Dismissing  Petition  —  Want  oj 
Prosecution.] — There  is  no  right  of  appeal  to 
the  Supreme  Court  of  Canada  from  a  judg- 
ment dismissing  a  petition  against  the  return 
of  a  member  of  the  House  of  Commons  for 
want  of  prosecution  within  six  months  pre- 
scribed by  R.  S.  ('.  c.  9,  8.  32,  the  Contro- 
verted Elections  Act.  In  re  Richelieu  Do- 
minion Election,  Vanasse  v.  Bruneau,  22  Occ. 
N.  193,  32  S.  C.  R.  118. 

R^lht  of  Appeal — Controverted  Election 
— Petition — Lost  Record— Substituted  Copy — 
Judgment  on  Preliminary  Objections — Discre- 
tion of  Court  Below  —  Jurisdiction.]  —  The 
record  in  the  case  of  a  controverted  election 
was  produced  in  the  Supreme  Court  of  Can- 
ada on  an  appeal  against  the  judgment  on 
preliminary  objections,  and,  in  re-transmission 
to  the  Court  below,  the  record  was  lost.  Un- 
der the  procedure  in  similar  cases  in  the  pro- 
vince where  the  petitini  was  pending,  a  record 
was  reconstructed  iolfubstitution  for  the  lost 
record,  and,  upon  verification  as  to  its  correct- 
ness, the  Court  below  ordered  the  substituted 
record  to  be  filed.  Thereupon,  the  respondent 
in  the  Court  below  raised  preliminary  objec- 
tions, traversing  the  correctness  of  a  clause 
in  the  substituted  petition,  which  was  dis- 
missed by  the  judgment  appealed  from : — Held,, 
that,  as  the  judgment  appealed  from  was  not 
one  upon  a  question  raised  by  preliminary 
objections,  nor  a  judgment  upon  the  merits  at 
the  trial,  the  Supreme  Court  of  Canada  had 
no  jurisdiction  to  entertain  the  appeal,  nor  to 
review  the  discretion  of  the  Court  below  in 
ordering  the  substituted  record  to  be  filed. 
In  re  Ttoo  Mountains  Dominion  Election. 
Eihier  v.  Legault.  22  Occ.  N.  192,  32  S.  C. 
R.  55. 

Rls:ht  of  Appeal — Doubt — Allowance  of 
Appeal.  City  of  Hamilton  v.  Uamilton  Street 
R.  W.  Co..  4  O.  W.  R.  47,  207,  311,  411, 
5  O.  W.  R.  151,  6  O.  W.  R.  206,  375. 

Right  of  Appeal  —  Extradition — Prohi- 
bition— Statute — Public  Policy  —  Criminal 
Proceedings.] — A  motion  for  a  writ  of  prohi- 
bition to, restrain  *an  extradition  commissioner 
from  investigating  a  charge  of  a  criminal  na- 
ture, upon  which  an  application  for  extra- 
dition has  been  made,  is  a  proceeding  arising 
out  of  a  criminal  charge  within  the  meaning 
of  s.  24  (g)  of  the  Supreme  Court  Act,  as 
amended  by  54  &  55  V.  c.  25,  s.  2,  and  in 
such  n  case  no  appeal  lies  to  the  Supreme 
Court  of  Canada.  In  re  Wendhall,  20  Q. 
R.  D.  832,  and  Hunt  v.  United  States,  166  IT. 
S.  424,  referred  to.  Appeal  quashed  with 
Costs.  In  re  Oaynor  and  Oreene,  25  Occ.  N. 
IKJ:  Oaynor  and  Greene  v.  United  Statrn  of 
America.  36  S.  C.  R.  247. 

Right  of  Appeal — Final  Judgment.]  — 
The  trial  of  an  action  to  adverse  an  applica- 
tion for  a  certificate  of  improvements  for  a 
j  minernl  claim  was  begun,  but  before  the  plain- 
tiff   closfHl     his    case,    an   adjournment   wok 
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granted  to  permit  him  to  put  in  proof  of  tlie 
measurement  shewing  the  extent  of  the  en- 
croachment of  one  mineral  claim  on  the  other. 
During  the  course  of  the  trial  it  appeared 
that  the  map  or  plan  filed  by  the  plaintiff  un- 
der s.  37  of  the  Mineral  Act  of  British 
Columbia,  was  not  made  as  a  result  of  a  sur- 
\'ey,  but  from  measurements  taken  by  the 
plaintiff's  brother.  The  defendants  then 
urged  a  dismissal  of  the  action,  contending 
that  the  map  or  plan  was  of  no  effect,  but 
the  trial  Judge  ordered  it  to  be  filed  as  part 
of  the  evidence,  and  declined  to  deal  with  its 
effect  at  that  stage  of  the  action.  The  defen- 
dants app)ealed  from  the  trial  Judge's  refusal 
to  dismiss  the  action,  to  the  full  bench  of 
the  Supreme  Court  of  British  Columbia,  and 
there  contended  that  the  action  should  have 
been  dismissed,  and  that  a  postponement 
should  not  have  been  granted,  because  the 
plaintiff  had  not  filed  with  the  Mining  Re- 
corder a  map  made  as  a  result  of  a  survey. 
With  this  view  the  majority  of  the  Court 
agreed,  and  directed  a  judgment  to  be  entered 
dismissing  the  action  and  allowing  the  ap- 
l>eal.  From  this  judgment  the  plaintiff  ap- 
pealed to  the  Supreme  Court  of  Canada: — 
Ileld,  that  under  the  interpretation  of  the 
words  '*  final  judgment "  in  the  Supreme  and 
Exchequer  Courts  Act,  s.  24,  the  judgment  ap- 
pealed from  dismissing  the  action  was  a  final 
judgment.  Paulson  v.  Bcaman.  22  Occ.  N. 
425. 

Risht  of  Appeal-9u /urc  Riffht9 — Toll- 
bridge— Exclusive  Limits  —  Infringement  of 
Privilege.]  —  The  plaintiff's  action  was  for 
$1^000  damages  for  infringement  of  his  toll- 
bridge  privileges,  in  virtue  of  58  Geo.  III. 
0.  20  (L.C.),  by  the  construction  of  another 
bridge  within  the  reserved  limit,  and  for  the 
demolition  of  the  bridge,  etc.    The  judgment 

.appealed  from  dismissed  the  action.  On  a 
motion  to  quash  the  appeal : — Hield,  that  the 
matter  in  controversy  affected  future  rights, 
and,  consequently,  an  appeal  would  lie  to  the 
Supreme  Court  of  Canada.  Galarneau  v. 
Guilbault,  16  S.  C.  R.  579,  and  Chamberland 
v.  Fortier,  23  S.  C.  R.  37,  followed.  Motion 
refused  with  costs.     Rxmleau  v.  Poulioi,  25 

•  Occ.  N.  97,  36  S.  C.  R.  26. 

Risht  of  Appeal — Interest  of  Appellant 
— Parties — Sale  of  Substituted  Lands — Res 
Inter  Alios  Acta — Res  Judicata.] — Where  a 
person  who  might  have  an  eventual  interest 
in  substituted  lands  had  not  been  called  to  the 
family  council  nor  made  a  party  in  the  Su- 
perior Court  to  proceedings  for  authority  to 
sell  the  lands,  the  order  authorizing  the  sale 
was  held  to  be  res  inter  aHos  acta,  and  not 
to  prejudice  his  rights,  and  therefore  he  could 
not  maintain  an  appeal  therefrom.  Prevost 
V.  Prevost,  25  Occ.  N.  2,  35  S.  C.  R.  193. 

Right  of  Appeal — Leave — Order  Post- 
poning Hearing  of  Demurrer — Infringement 
— ETchequer  Court.] — Unless  an  order  upon 
:i  demurrer  be  a  decision  upon  the  issues 
raised  therein,  leave  to  appeal  to  the  Supreme 
Court  of  Canada  cannot  be  granted  under  the 
provisions  of  ss.  51  and  52  of  the  Exchequer 
Court  Act,  as  amended  by  2  Edw.  VII.  c.  8. 
Toronto  Type  Foundry  Co.  v.  Mergenthaler 
lAnotype  Co.,  36  S.  C.  R.  593. 

Rlffht  of  Appeal — Matter  in  Controx>ersy 
—  Future  Rights  —  Hypothec  for  Rent 
Charges.] — In  an  action  for  the  price  of  real 
estate   sold    with   warranty,    a    plea    alleging 


ti-oubles  and  fear  of  eviction  under  a  prior 
hypothec  to  secure  rent  charges  on  the  land, 
does  not  raise  questions  affecting  the  title 
nor  involving  future  rights  so  far  as  to  give 
the  Supreme  Court  of  Canada  jurisdiction 
to  entertain  an  appeal.  Bank  of  Commerce 
V.  Le  Cure  et  les  Marguilliers  de  la  Nativity, 
12  S.  C.  R.  25,  Wineberg  v.  Hampson,  19  S. 
C.  R.  369,  Jermyn  v.  Tew,  28  S.  C.  R.  497, 
Waters  v.  Manigault,  30  S.  C.  R.  304, 
i^'rechette  v.  Simoneau,  31  S.  C.  R.  13,  Tous- 
signant  v.  County  of  Nicolet,  32  S.  C.  R. 
353,  and  Canadian  Mutual  Loan  and  Invest- 
ment Co.  v.  Lee,  34  S.  C.  R.  224,  followed. 
L' Association  Pharmaceutique  de  Quebec  v. 
Ijivernois,  30  S.  C.  R.  400,  distinguished. 
Carrier  v.  Sirois,  25  Occ.  N.  121,  36  S.  C.  R. 
:!21. 

Risht  of  Appeal — Matter  in  Controversy 
—  Removal  of  Executors  —  Acquiescenoe  in 
Judgment.] — The  Supreme  Court  of  Canada 
has  no  jurisdiction  to  entertain  an  appeal  in 
a  case  where  the  matter  in  controversy  has 
become  an  issue  relating  merely  to  the  removal 
of  executors,  though  by  the  action,  an  account 
for  over  $2,000  had  been  demanded  and  re- 
fused by  the  judgment  at  the  trial,  against 
which  the  plaintiff  had  not  appealed.  Noel 
v.  Chevrefils,  30  S.  C.  R.  327,  followed.  La- 
berge  v.  Equitable  Life  Assurance  Society  of 
the  United  States,  24  S.  C.  R.  59,  distin- 
guished. Donohue  v.  Donohue,  23  Occ.  N. 
147,  33  S.  C.  R.  134, 

Rifl^t  of  Appeal — Matter  Originating  in 
Superior  Court — Confirmation  of  Tax  Sale 
Transfer.] — The  confirmation  of  a  tax  sale 
transfer  by  a  Judge  of  the  Supreme  Court  of 
the  North-West  Territories,  under  s.  97  of 
the  Land  Titles  Act,  1894,  is  a  matter  or  pro^ 
ceeding  originating  in  a  Court  of  superior 
jurisdiction,  and  an  appeal  will  lie  to  the 
Supreme  Court  of  Canada  from  a  final  judg- 
ment of  the  full  Court  affirming  the  same; 
Sedgewick  and  Killam,  JJ.,  contra.  City  of 
Halifax  v.  Reeves,  23  S.  C.  R.  340,  followed. 
Sorth  British  Canadian  Investment  Co.  v. 
Trustees  of  St.  John  School  District  2Vo.  61, 
N.  W.  r.,  35  S.  C.  R.  461. 

Right  of  Appeal — Order  for  Security — 
Final  Judgment.] — A  judgment  granting  a 
motion  ordering  an  opposant  &  fin  de  charge 
to  give  security  that  the  real  estate  adver- 
tised for  sale  will  be  sold  for  a  sufficient 
price  to  enable  the  hypothecary  creditors  to 
^e  paid  in  full,  is  an  interlocutory  judgment, 
and  a  Judge  of  the  Court  of  King's  Bench 
cannot  grant  leave  to  appeal  therefrom  to  the 
Supreme  Court  of  Canada.  Desaulniers  v. 
Payette,  5  Q.  P.  R.  364. 

Risht  of  Appeal — Order  for  Security — 
Final  Judgtnent.] — An  order  requiring  oppo- 
sants  k  fin  de  charge  to  furnish  security  that 
lands  seized  in  execution,  if  sold  by  the  sheriff 
subject  to  the  charge  claimed,  should  realize 
sufficient  to  satisfy  the  claim  of  the  execu- 
tion creditor,  is  not  a  final  judgment,  and  no 
appeal  lies  from  it  to  the  Supreme  Court  of 
Canada.  Desaulniers  v.  Payette,  33  S.  C.  R. 
340. 

Rig^ht  of  Appeal — Order  Quashing  By- 
law— Appeal  de  Piano — Leave  to  Appeal.] — 
Appeals  to  the  Supreme  Court  from  the  judg- 
ments of  the  Court  of  Appeal  for  Ontario  are 
exclusively  governed  by  the  provisions  of  60 
&  61  y.  c.  34,  and  no  appeal  lies  as  of  right 
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unless  given  by  that  Act.  Therefore,  there  is 
no  appeal  de  piano  from  an  brder  quashing 
a  by-law,  though  an  appeal  is  given  in  such 
case  by  the  Supreme  and  Exchequer  Ck>urt8 
Act  The  Supreme  Ck>urt  ^ill  not  entertain 
an  application  for  special  leave  to  appeal  un- 
der the  above  Act  after  a  similar  application 
has  been  made  to  the  Court  of  Appeal,  and 
leave  has  been  refused.  Application  for  leave 
to  appeal  from  the  decision  in  3  O.  L.  R. 
bOG,  22  Occ.  N.  205,  refu.se<l.  In  re  Village 
of  Markhcm  and  Toton  of  Aurora,  1  O.  W. 
R.  289,  22  Occ.  N.  354,  32  S.  C.  R.  457. 

Bisl&t  of  Appeal — Possessory  Action.] 
— Petitory  actions  always  involve  titles  to 
lands,  in  a  secondary  manner,  and  conse- 
quently are  appealable  to  the  Supreme  Court 
of  Canada.  Plnsonneault  v.  Hebert,  13  S.  C. 
R.  450,  Gauthier  v.  Masson,  27  S.  C.  R.  575, 
Commune  de  Berthier  v.  Denis,  27  S.  C.  R. 
147,  Riou  V.  Riou,  28  S.  C.  R.  52,  Couture 
V.  Couture,  34  S.  C.  R.  716,  referred  to. 
Cully  V.  Ferdais,  30  S.  C.  R.  322,  Emerald 
Phosphate  Co.  v.  Anglo-Continental  Guano 
Works,  21  S.  C.  R.  424,  and  Davis  v.  Roy, 
33  S.  C.  R.  345,  distinguished.  Delisle  v. 
Arcand,  25  Occ  N.  95,  36  S.  C.  R.  23. 

Hlsht  of  Appeal — Possessory  Action — 
Landlord  and  Tenant — Rent.] — In  a  posses- 
sory action,  with  conclusions  for  $200  dam- 
ages, the  defendant  admitted  the  plaintiff's 
title  and  claimed  the  right  of  occupying  the 
premises  as  her  tenant.  The  judgment  ap- 
pealed from  affirmed  a  judgment  dismissing 
the  possessory  conclusions  and  adjudginj^ 
$200  for  rent: — Held,  that  the  defendant  had 
no  right  of  api>eal  to  the  Supreme  Court  of 
Canada.    Davis  v.  Roy,  33  S.  C.  R.  345. 

Bisht  of  Appeal — Recusation  of  Arhi- 
trator.]  —  No  appeal  lies  to  the  Supreme 
Court  of  Canada  from  a  judgment  of  the 
Court  of  Queen's  Bench,  confirming  a  judg- 
ment of  the  Superior  Court,  which  dismiss^ 
a  recusation  of  an  arbitrator  appointed  in  an 
expropriation  by  a  railway  company.  VallSe 
E»t  du  Richelieu  R.  W.  Co.  v.  Menard,  5  Q. 
P.  R.  179. 

Ric^t  of  Appeal — Special  Leave — Judge 
in  Chamhers — Appeal  to  Full  Court.] — No 
appeal  lies  to  the  Supreme  Court  of  Canada 
from  an  order  of  a  Judge  of  that  Court  in 
Chambers  granting  or  refusing  leave  to  appeal 
from  a  decision  of  the  Board  of  Railway 
Commissioners  under  s.  44  (3)  of  the  Rail- 
way Act,  1903.  Williams  v.  Orand  Trunk  /?. 
W.  Co..  25  Occ.  N.  113,  36  S.  C.  R.  321. 

Bicltt  of  Appeal  —  Yukon  Territorial 
Court  —  Decisions  of  Gold  Commissioner  — 
Finality  'of  JuZgmeni — Mining  Lands.] — ^The 
Supreme  Court  of  Canada  has  jurisdiction  to 
hear  appeals  from  the  judgments  of  the  Terri- 
torial Court  of  the  Yukon  Territory,  sitting 
as  the  Court  of  appeal  constituted  by  the 
Ordinance  of  the  Governor  in  Council,  in  re- 
spect to  the  hearing  and  decision  of  disputes 
affecting  mineral  lands  in  the  Yukon  Terri- 
tory. The  Governor  in  Council  has  no  juris- 
diction to  take  away  the  right  of  appeal  to 
the  Supreme  Court  of  Canada  provided  by 
02  A  63  V.  c.  11  (D.)  Hartley  v.  Matson, 
23  Occ.  N.  39,  32  S.  C.  R.  575. 

Seewiitjr  —  Stay  of  proceedings  on  judg- 
ment appealed  from — ^Judgment  for  costs — 
Immediate  payment — Undertaking  of  solicitor. 


Eggleston  v.  Canadian  Pacific  R.  W.  Co., 
Duggan  v.  Canadian  Pacific  R.  W.  Co,  (N. 
W.T.),  1  W.  L.  R,  856,  570,  576. 

Special  Ijeave — Error  in  Judgment — Con- 
current Jurisdiction  —  Mandamus — Malicious 
Prosecution.] — Special  leave  to  appeal  from  a 
judgment  of  the  Court  of  Appeal  for  Ontario, 
under  s.  1  (e)  of  60  &  61  V.  c.  34,  will  not  be 
granted  on  the  ground  merely  that  there  is 
error  in  such  judgment.  Such  leave  will  noi 
be  granted  when  it  is  certain  that  a  similar 
application  to  the  Court  of  Appeal  would  be 
refused.  The  Ontario  Courts  have  held  that 
a  person  acquitted  on  a  criminal  charge  can 
only  obtain  a  copy  of  the  record  on  the  fiat 
^  of  the  Attorney-General.  S.,  having  been  re- 
'^  fused  such  fiat,  applied  for  a  writ  of  man- 
damus, which  a  Divisional  Court  granted  (21 
Occ  N.  432,  2  O.  L.  R.  315),  and  its  judg- 
ment was  affirmed  by  the  Court  of  Appeal 
(22  Occ.  N.  360,  4  O.  L.  R.  394)  :— Ifcld, 
that  the  mandamus  having  been  granted,  the 
public  interest  did  not  require  special  leave 
to  be  given  for  an  appeal  from  the  judgment 
of  the  Court  of  Appeal,  though  it  might  have 
had  the  writ  been  refused.  The  question 
raised  by  the  proposed  appeal  is,  if  not  one 
of  practice,  a  question  of  the  control  of  pro- 
vincial Courts  over  their  own  records  and 
officers,  with  which  the  Supreme  (]k>urt  should 
not  interfere.  Attorney-General  v.  Scully.  23 
Occ.  N.  60,  33  S.  C.  R.  16. 

Special  Iicave — Forum.] — A  Judge  of 
the  Supreme  Ck)urt  of  British  <Ik>lumbia  may 
grant  special  leave  for  an  appeal  to  the  Su- 
preme Court  of  Canada  although  he  did  not 
sit  as  a  member  constituting  the  full  Court 
which  rendered  the  judgment  appealed  from. 
Gppenheimer  v.  Brakman  and  Ker  Milling 
Co.,  32  S.  C.  R.  699. 

« 

Stay  of  Proceedings — Order  Granting 
New  Trial.] — The  defendant  appealed  to  the 
Supreme  Court  of  Canada  from  a  judgment 
of  the  Supreme  Court  of  Nova  Scotia,  sitting 
in  banc,  granting  a  new  trial.  Security  on 
the  appeal  having  been  given  and  allowed,  an 
application  'was  made  by  the  defendant  to 
Rtay  execution  and  all  other  proceedings.  No 
opposition  was  made  to  the  «rtay  of  execution, 
but  the  plaintiffs  objected  to  a  stay  of  the 
trial  and  of  all  other  proceedings : — Held, 
that  the  trial  and  all  other  proceedings  should 
be  stayed  pending  the  appeal,  and  a  Judge 
of  the  Co\irt  appealed  from  had  jurisdiction 
to  impose  such  a  stay.  Bartlett  v.  Nova 
Scotia  Steel  Co.,  22  Occ.  N.  261. 

Supplementary  Evidence  —  Objections 
not  Taken  at  Trial  —  Amendment  of  Plead- 
ings.]—On  the  hearing  of  the  appeal,  objec- 
tion was  taken  for  the  first  time  to  the  suffi- 
ciency of  the  plaintiff's  title,  whereupon  he 
tendered  a  supplementary  deed  to  him  of  the 
lands  in  question: — Held,  following  Exchange 
Bank  of  Canada  v.  Oilman,  17  S.  C.  R.  108. 
that  the  Court  could  not  allow  the  production 
of  the  document,  as  fresh  evidence  could  not 
he  admitted  upon  appeal : — Held,  also,  that 
the  defendant  could  not  raise  the  question  as 
to  tho  sufficiency  of  the  plaintiff's  title  for  the 
first  ^  time  on  appeal.  It  appeared  that  the 
allegations  and  conclusions  of  the  plaintiff's 
declaration  were  deficient,  and  the  Court  un- 
der s.  63  of  the  Supreme  and  Exchequer 
C-ourts  Act,  ordered  all  necessary  amendment 
to  be  made  thereto  for  the  purpose  of  deter- 
mining the  real  controversy  between  the  par- 
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ties  as  disclosed  by  the  pleadings  and  evidence. 
Judgment  in  Q.  ii.  8  Q.  B.  5c^  varied.  Vity 
of  Montreal  V.  Hogan,  I'l  Occ.  N.  t5,  31  S.  C. 
U.  1. 

TftnM— Extension  —  Grounds  of  proposed 
appeal — Alteration  in  position  of  parties — 
Transfer  of  subject  matter,  tlosn  brothers 
Limited  v.  Fearion  (N.  W.  T.),  1  W.  L.  11. 
338,  575,  2  W.  L.  K.  2ol>. 

Time — Lxiciision — Intention  to  Appeal — 
iiuapeuaion  of  Proceedings — Merits.] — Dpou 
an  application  to  extend  the  time  for  appeal- 
ing from  the  Court  of  Appeal  to  the  Supreme 
Court,  the  applicant  must  shew  a  bona  fide 
intention  to  appeal  held  while  the  right  to 
a])j>eal  existed,  and  a  suspension  of  furthei 
pro<eedings  by  reason  of  some  special  cir- 
cumstauces  in  consequence  of  which  they  were 
held  in  abeyance.  No  such  case  having  been 
made  out,  and  the  Court  not  being  impressed 
with  the  merits  of  the  defence,  leave  to  ex- 
tend the  .time  was  refused  to  two  defendants. 
I'l  i^e  Manchester  Economic  Building  Society, 
•Jl  Ch.  D.  488,  followed.  ;Smith  v.  Hunt,  2'S 
Occ.  N.  42,  5  O.  L.  li.  97,  1  O.  W.  R.  598, 
798. 

Time— ^Limit — Pronouncing  or  Entry  of 
Judgment.] — In  determining  whether  the  (jU 
days  within  which  an  appeal  to  the  Supreme 
Court  must  be  taken,  run  from  the  pro- 
nouncing or  entry  of  the  judgment  appealed 
against,  no  distinction  should  be  made  be- 
tween common  law  and  equity  cases.  The 
time  runs  from  the  pronouncing  of  judgment 
in  all  cases,  except  those  in  which  there  is 
an  appeal  from  the  Registrar's  settlement  of 
the  minutes,  or  such  settlement  is  delayed 
because  a  substantial  question  affecting  the 
ri}:bts  of  the  parties  has  not  been  clearly  dis- 
posetl  of  by  such  judgment.  Motion  for  leave 
to  appeal  per  saltum  refused  with  costs. 
h*olcrt  v.  Voiiniy  of  Elgin,  25  Occ.  X.  93; 
f  uuniy  of  Elgin  v.  Robert,  3C»  S.  C.  R.  27. 

Time  Expired — Special  Circumstances — 
Refusal  by  Judge  —  Appeal  to  full  Court. 
Hamilton  v.  Mutual  Ucserve  Life  Ins.  Co.. 
2  O.  W.  R.  155,  800,  3  O.  W.  R.  851,  4  O. 
W.  R.  290,  416,   5  O.   W.  R.  1C2. 


XIV.  Yukon  Territory — Appeal  to  Terri- 
torial Court. 

Court  en  Banc — Extension  of  time  for — 
Mistake  of  solicitor  —  Long  delay  —  Special 
cironmstances.  Munroe  v.  Morriaon  (Y.T.), 
2  W.  L.  R.  132.  367. 

Decision  of  Gold  Comniisflioner — I)e- 

I)08it  of  appeal  books — Extension  of  time  for 
— Forum — Jurisdiction,  (irant  and  Strong  v. 
Treadgold  (Y.T.),  2  W.  L.  R.  484. 

Notice  of  Appeal — Extending  time — Dis- 
cretion —  Solicitor's  slip  —  Terms — Costs — 
Security.  Alaska  Mercantile  .Co.  v.  Ballan- 
linr  (Y.T.).  1  W.  L.  R.  .^»04,  2  W.  L.  R. 
llf). 

Security  for  Costs  of — Time  for  apply- 
ing for — Application  after  expiry  of  time — 
General  rule  giving  power  to  enlarge  time. 
Gold  Run  Klondike  Mining  Co.  v.  Charhon- 
aeau  (Y.T.),  1  W.  L.  R.  264. 


Yukon  Territory  Act — Constitution  of 
Territorial  Court  for  Hearing  Appeals.}  ~ 
Qusere,  whether,  under  the  provisions  of  s.  6 
of  the  Yukon  Territory  Act,  62  &  t>3  V.  c. 
11.  and  of  the  North- West  Territories  Act, 
R.  S.  C.  c.  50,  s.  42,  thereby  made  applicable 
to  the  Territorial  Court  of  the  Yukon  Terri- 
tory, three  Judges  of  that  Court  are  necessary 
to  constitute  a  quorum  for  the  hearing  ot 
appeals  from  judgments  upon  the  trial  of 
actions  therein?  Barrett  v.  Le  iSyndicat 
Lyonnais  du  K Ion  dyke,  35  S.  C.  R.  067. 

See  Appeal,  II. 


APFEABANGE. 

Iicave   to   Enter   after   Judgnient.] — 

Judgment  had  been  entered  in  default  of  ap- 
pearance, and  before  the  return  of  a  sum- 
mons for  an  order  for  the  examination  of  the 
defendant  as  a  judgment  debtor,  the  defendant 
entered  an  appearance  by  a  solicitor,  who 
took  out  a  summons  for  a  stay  of  proceed- 
ings, on  the  ground  that  the  parties  had 
settled  the  action: — Held,  that  the  summons 
must  be  discharged  on  the  ground  that  leave 
to  enter  an  appearance  should  have  been  ob- 
tained. Chong  Man  Chock  v.  Kai  Fung,  21 
Occ.  N.  320,  8  B.  C.  R.  67. 

Iiiniitation  of — Submission  to  Judgment 
— Irregularity.] — The  indorsement  on  the 
writ  of  summons  was  for  a  declaration  that 
certain  lands  (described),  being  the  lands  in- 
tended  to  be  devised  to  the  plaintiff  by  the 
will  of  J.  P.,  but  erroneously  described  there- 
in, were  freed  and  discharged  from  the  con- 
ditions and  obligations  to  which  they  were 
subjected  by  the  will  in  favour  of  the  de- 
fendant, and  from  all  bequests,  legacies,  and 
other  payments  charged  thereon  by  the  will  in 
favour  of  the  defendant,  and  for  dam- 
ages against  the  defendant  for  wrongful 
refusal  to  execute  a  quit-claim  deed  of  the 
lands  when  tendered  to  him  for  exipcution. 
The  appearance  entered  by  the  defendant 
was  limited  to  that  part  of  the  plain- 
tiff's claim  which  asked  for  dr.mages 
against  the  defendant  and  for  costs.  1  he 
appearance  also  stated  as  follows :  "  Wilbout 
admitting  that  the  plaintiff  is  entitled  to  the 
declarations  asked  for  in  the  »vrit  of  sum- 
mons herein,  the  defendant  will  Duko  no 
objection  to  the  making  of  the  declarations 
asked  for.  and  the  defendant  is  also  willing  to 
execute  a  quit-claim  deed  in  favour  of  the 
plaintiff  of  the  lands  devised  to  the 
plaintiff  by  the  last  will  .  .  .  "—Held, 
that  there  was  no  authority  in  the  Rtiles  or  in 
th«  practice  for  an  appearance  limited  as  was 
this  one,  in  an  action  of  the  character  dis- 
closed in  the  indorsement  of  the  writ  of  sum- 
mons. The  appearance  was  set  aside  and 
judgment  entorwl  for  the  plaintiff  (except  as 
to  the  claim  for  damages)  with  costs. 
Padget  v.  Padgrt,  22  Occ.  N.  1,37,  1  O.  W.  R. 
160. 

Notice.] — It  is  not  necessary  to  serve  a 
notice  of  appearance  upon  the  opposite  party. 
Morin  v.  Jett6,  5  Q.  P.  R.  69. 

Notice.] — It  is  not  necessary  to  serve  upon 
the  plaintiff  notice  of  au  appearance  b>  the 
defendant.  Meigs  v.  County  of  Missisquoi.  it 
g.  P.  R.  118. 
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Notiee.] — An  appearance  must  be  served 
on  the  opposite  party  in  the  Superior  Court. 
lanoiCiky  v.  Great  Northern  R.  W,  Co.,  6 
g.  P.  K.  440. 

Notioe — Practice.] — A  defendant  is  not 
obliged  to  serve  upon  the  plaintiff's  attorney 
a  duplicate  or  certified  copy  of  his  appear- 
ance; it  is  sufficient  if  he  delivers  it  to  the 
resistrar  within  the  time  prescribed  by  law. 
Cardinal  v.  Ficher,  Q.  K.  26  S.  C.  523,  7  Q. 
P.  K,  19. 


—  Individuals  —  Form  — 
Amendment.  Oshatoa  Canning  Cjo.  v.  Do- 
minion Syndicate,  2  O.  W.  R,  221,  315. 


APFOIHTKEirr. 

Hee  TBUST8  and  Tsustees. 


APPOETIONHENT. 

Hee  Costs  —  Damages  —  Laitdix)bd  and 

Tenant. 


APPEAISEMEKT. 

hce    iNSUBANCE — LANDLOBD    AND    TENANT. 


APPEENTICE. 

Hee  Master  and  Sebyant. 


APPBOPBIATIOH  OF  PAYMENTS. 

^ec  Payment — Principal  and  Surety. 


APPVETEITANCES. 

^ee  Title  to  Land. 


AaUEDXICT. 

See  Municipal  Corporations. 


AEBITEATOE. 

8V c  Arbitration  and  Award 

Action. 


Notice  of 


ABBITSATIOH  AITI)  AWABD. 

Aeeonitts  of  Provlnoe  of  Canada  — 

Vitmmon  School  Fund  and  Lands — Jurisdic- 
tion of  Arbitrators — Deed  of  Submission — 
Consiruction,'\ — By  agreement  of  submission 
dated  the  lOth  April,  1893,  the  provinces  of 
Ontario  and  Quebec  referred  to  a  statutory 
tribunal  the  "  ascertainment  and  determina- 
tion of  the  amount  of  the  principal  of  the 
D— 3 


common  school  fund  and  the  method  of  com- 
pdting"  interest  thereon,  and  of  the  amount 
for  which  Ontario  was  liable.  The  fund  was 
established  by  12  V.  c.  200  (C),  and  con- 
sisted (inter  alia)  of  the  proceeds  of  public 
lands  received  by  Ontario  and  paid  to  the 
Dominion: — Held,  that  a  claim  by  Quebec 
that  Ontario  should  be  debited  with  uncol- 
lected prices  of  land  sold  by  it,  being  a  claim 
for  wilful  neglect  and  default  and  in  the 
nature  of  damages,  not  suggested  in  but 
heterogeneous  to  the  matters  actually  specified 
in  the  submission,  was  not,  on  its  true  con- 
struction, included  therein.  Judgment  in  31 
S.  C.  B.  516,  sub  nom.  Province  of  Quebec  v. 
Province  of  Ontario  and  Dominion  of  Canada, 
In  re  Common  School  Fund  and  Lands,  re- 
versed and  award  of  arbitrators  restored. 
Atiomey-Oeneral  for  Ontario  v.  Attorney- 
General  for  Quebec,  [1903]  A.  C.  39. 

Action  for  Money  Deniand — Plea  of 
payment  of  amount  ascertained  by  award — 
Amendment  of  statement  of  claim — Allegation 
of  invalidity  of  award  —  Demurrer  —  Proce- 
aure  in  attacking  award — Rules  of  Court — 
Joinder  of  daim  to  set  aside  award  with 
original  demand  —  Elquitable  jurisdiction  — 
^J'ime  for  attacking  award.  Johannesson  v. 
Galhraith  (Man.),  1  W.  L.  R.  445. 

Agreenient  to  Refer — Stay  of  action — 
Inconsistent  provisions  of  agreement — Parties 
not^ad  ideuL  Kerr  v.  Brown  (N.W.T.),  1 
^V.  L.  R.  379. 

Appointnient   of   Sole   Arbitrator  — 

iSu  hmtssion — Arbitration  Act — Appeal — Order 
of  Judge  in  Chambers.] — A  submission  con- 
tained in  a  policy  of  insurance  provided 
"  that,  if  any  difference  shall  arise  in  the  ad- 
justment of  a  loss,  the  amount  to  be  paid 
.  .  .  .  shall  be  ascertained  by  the  arbi- 
tration of  two  disinterested  persons,  one  to 
be  chosen  by  each  party,  and,  if  tiie  arbitra- 
tors are  unable  to  agree,  they  shall  choose  a 
third,  and  the  award  of  the  majority  shall 
be  sufficient :" — Held,  reversing  the  decisions 
of  a  Divisional  Court,  1  O.  W.  R.  87,  192,  3 
O.  L.  R.  93,  22  Occ.  N.  94,  and  of  Street,  J., 
2  O.  li.  R.  301,  21  Occ.  N.  332,  that  the  sub- 
mission was  not  one  providing  for  a  reference 
"  to  two  arbitrators,  one  to  be  appointed  by 
each  party,"  within  the  meaning  of  the  Arbitra- 
tion Act,  R.  S.  O.  1897  c.  62,  s.  8 ;  and,  there- 
fore, one  party  having  failed,  after  notice  from 
the  other,  to  appoint  an  arbitrator,  the  other 
could  not  appoint  a  sole  arbitrator.  Re  Stur- 
geon Falls  Electric  Light  and  Power  Co.  and 
Town  of  Sturgeon  Falls.  2  O.  L.  R.  585,  21 
Occ.  N.  595,  approved : — Held,  also,  that  the 
order  of  Street,  J.,  dismissing  an  application 
to  set  aside  the  appointment  of  a  s<ole  arbi- 
trator, was  not  made  by  him  as  persona 
designata,  but  was  a  judicial  order  from 
which  an  appeal  lay.  Excelsior  Life  fns,  Co. 
V.  Employers*  Liability  Assurance  Cf^rpora' 
tion.  In  re  Faulkner,  23  Occ.  N.  215,  5  O.  L. 
R.  609,  2  O.  W.  R.  348,  3  O.  W.  R.  391. 

Appointment   of   Sole   Arbitrator  — 

Cheese  and  Butter  Companies  Act — Rules.] 
—By  reason  of  s.  16,  R.  S.  O.  1897  c.  201, 
there  is  no  jurisdiction  to  appoint  an  arbi- 
trator to  decide  a  dispute  between  a  cheese 
and  butter  manufacturing  association  and 
one  of  the  members,  with  reference  to  the 
withdrawal  of  a  member,  unless  and  until 
the  association  makes  rules  in  accordance  with 
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s.  G  of  that  Act  in  reference  to  the  expulsion 
of  members.  In  re  Camden  Cheese  and  Butt$r 
Jiunufacturing  Co.  and  Hart^  24  Occ.  N.  291, 
3  O.  W.  R.  837. 

Appointment  of  Third  Arbitrator — 

Parol  Appointment — Agreement — Revocation 
— /fi;tf nekton.  ]^-Certain  rights  and  easements 
of  the  plaintiffs  were  expropriated  by  a  gas 
company  under  an  Act  enabling  the  company 
to  make  such  expropriation  and  providing  for 
the  determination,  by  arbitration,  of  the 
amount  of  \  remuneration  to  be  paid.  The 
plaintiffs  appointed  C.  to  be  one  of  the  arbi- 
trators, and  the  company  appointed  B.  The 
plaintiffs  claimed  a  declaration  that  D.,  who 
was  alleged  to  have  been  agreed  upon  by  G. 
and  B.  as  the  third  arbitrator,  was  not  duly 
appointed,  and  an  injunction  to  prevent  him 
from  acting,  (1)  because  the  appointment  of 
D.  was  not  agreed  to  by  C,  (2)  because  the 
appointment  was  not  made  in  writing,  and 
(3)  because  the  appointment,  if  agreed  to  by 
O.  in  the  first  instance,  was  revoked  by  O. 
withdrawing  his  consent  thereto  before 
action  brought : — Held,  that  the  onus  of  estab- 
lishing the  grounds  relied  upon  was  upon 
plaintiffs.  The  question  as  to  whether  G.  did 
or  did  not  assent  to  the  appointment  of  D. 
was  one  of  fact,  and,  the  finding  of  the  trial 
Judge  on  the  point  being  adverse  to  the  plain- 
tiffs, and  the  weight  of  evidence  being  in 
'  favour  of  the  finding,  there  was  no  reason 
for  setting  it  aside.  In  the  absence  of  any- 
thing to  require  the  appointment  of  the  third 
arbitrator  to  be  made  in  writing  the  same  law 
would  govern  as  in  the  appointment  of  an 
umpire  under  a  submission,  which  may  be 
made  by  parol  if  no  particular  mode  of  ap- 
pointment be  prescribed.  D.  having  been  ap- 
pointed, and  having  consented  to  act,  his  ap- 
pointment could  not  be  revoked  by  subsequent 
dissent  of  the  parties.  Kedy  v.  Davison,  34 
N.  S.  Reps.  233. 

Arbitrator — DisquaUfication,'\ — An  alder- 
man of  the  city  of  St.  John  is  disqualified  to 
act  on  behalf  of  the  city  as  one  of  a  board 
of  arbitrators  to  determine  the  value  of  land 
expropriated  by  the  city  under  61  V.  c.  52. 
Jh  re  Abcll,  21  Occ.  N.  511,  2  N.  B.  Eq. 
Reps.  271. 

Arbitrator's  Fees  —  Recovery  of  — 
Promise  —  Consideration,] — Where  there  is 
evidence  of  an  express  promise,  founded  on 
good  consideration,  to  pay  an  arbitrator  for 
his  services,  it  is  misdirection  to  withdraw 
the  same  from  the  jury.  Pinder  v.  CronJc- 
kite,  34  N.  B.  Reps.  498. 

Bnilding  Contract — Completion  of  Work 
— "A«  Matters  in  Dispute ''—Arbitrators- 
Delegation  of  Duty,] — ^The  action  was  to  re- 
cover a  balance  on  a  building  contract,  alleg- 
ing completion.  The  defendant  denied  com- 
pletion, and  counterclaimed  against  the  plain- 
tiff on  several  grounds.  After  the  record  had 
been  entered  for  trial  the  parties  entered  into 
an  agreement  to  refer  to  two  named  arbitra- 
tors and  a  third  one  to  he  appointed  by  the 
latter  "all  matters  whatsoever  in  dispute" 
between  them.  The  arbitrators  thus  appoint- 
ed having  made  their  award  in  the  plaintiff's 
favour,  he  moved,  under  Rules  754-764  of  the 
King's  Bench  Act,  to  have  the  award  made 
a  judgment  of  the  Gourt: — Held,  dismissing 
the  motion  with  cost^,  that  the  award  was 
bad  on  the  following  grounds : — 1.  It  shewed 


on  its  face  that  the  work  under  the  plaintiff's 
contract  had  not  been  completed,  so  that  the 
plaintiff  was  not  entitled  to  recover  anything 
at  all  in  this  action.  2.  From  evidence  taken 
on  the  hearing  of  the  motion  it  was  clear  that 
the  arbitrators  had  not  taken  into  considera- 
tion "  all  matters  whatsoever  in  dispute,"  but 
had  failed  to  deal  with  a  number  of  such 
matters  which  had  been  brought  to  their 
attention.  Bowes  v.  Femie,  4  My.  &  Gr. 
150,  Wilkinson  v.  Page,  1  Hare  276,  and 
Russell  on  Arbitration,  8th  ed.,  p.  172,  follow- 
ed. 3.  The  arbitrators  had  attempted  to  dele- 
gate to  another  person  (unascertained)  their 
authority  to  decide  whether  the  sum  of  $110, 
part  of  the  amount  awarded,  should  or  Bh6uld 
not  be  paid :  see  Tandy  v.  Tandy,  9  Dowl. 
1044.  Blakeston  v.  Wt/«o«,  23  Occ.  N.  27, 
14  Man.  L.  R.  271. 

British  Columbia  Arbitration  Act — 

Setting  aside  Award — Misconduct  of  ArHtra- 
tor — Partia Hty  —  Evidence  —  J urisdiction  of 
Majority — Decision  in  Absence  of  Third  Arbi- 
trator— Judicial  Discretion.] — A  reference  un- 
der the  British  Golumbia  Arbitration  Act 
authorized  two  out  of  three  arbitrators  to 
make  the  award.  After  notice  of  the  -final 
meeting,  the  third  arbitrator  failed  to  attend 
on  account  of  personal  inconvenience  and 
private  affairs,  but  l)oth  parties  appeared  at 
the  time  appointed  and  no  objections  were 
raised  on  account  of  the  absence  of  the  third 
arbitrator.  The  award  was  then  made  by 
the  other  two  arbitrators  present: — Held,  re- 
versing the  judgment  in  10  B.  G.  R.  48,  23 
Occ.  N.  272,  that,  under  the  circumstances, 
there  was  cast  upon  the  two  arbitrators 
present  the  jurisdiction  to  decide  whether  or 
not,  in  the  exercise  of  judicial  discretion,  the 
proceedings  should  be  further  delayed  or  the 
award  made  by  them  alone  in  the  absence 
of  the  third  arbitrator,  and  it  was  not  incon- 
sistent with  natural  justice  that  they  should 
decide  upon  making  the  award  without  refer- 
ence to  the  absent  arbitrator: — Held,  further, 
that,  although  the  third  arbitrator  had  pre- 
viously suggested  some  further  audit  of  cer- 
tain accounts  that  had  already  been  examined 
by  the  arbitrators,  there  was  nothing  in  this 
circumstance  to  impugn  the  good  faith  of  the 
other  two  arbitrators  in  deciding  that  further 
delay  was  unnecessary.  Where  it  does  not 
appear  that  an  arbitrator  is  in  such  a  posi- 
tion with  regard  to  the  parties  or  the  matter 
in  dispute  as  might  cast  suspicion  upon  his 
honour  and  impartiality,  there  must  be  proof 
of  actual  partiality  or  unfairness  in  order  to 
justify  the  setting  aside  of  the  award.  In  re 
Doberer  and  Megaw's  Arbitration,  24  Occ. 
X.  113,  34  S.  G.  R.  125. 

Clerical  Error  in  Airard — Motion  to 
Refer  Back — Railway  Act  of  Canada,] — Mo- 
tion for  an  order  referring  back  to  the  arbi- 
trators, to  enable  them  to  correct  a  clerical 
error,  an  award  made  under  the  Dominion 
Railway  Act: — Held,  that  if  the  Provincial 
legislation  (R.  S.  O.  1897  c.  62)  applied,  the 
motion  was  needless,  the  arbitrators  having 
iwwer  (s.  9  (c) )  to  correct  the  mistake.  If 
that  legislation  were  not  applicable,  th«re  w^as 
no  power  to  remit  the  award,  nor  to  correct 
the  error  upon  this  motion.  Ehccept  under 
power  conferred  by  statute,  or  by  the  parties, 
the  Gourts  would  not  correct  errors  in  awards, 
either  directly  or  through  the  arbitrators; 
and  the  Railway  Act  of  Ganada  does  not 
authorize  the  re-opening  of  a  reference.  In 
re  McAlpine  and  Lake  Erie  and  Detroit  River 
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U.  W.  Co,,  22  Occ.  N.  98,  3  O.  L.  B.  230,  1 
O.  W.  R.  100.  484. 

Compensation  for  Cloain|c  up  Streets 

—  Municipal  corporations — Railway — Laying 
tracks  on  highway.  lie  Medler  and  City  of 
Toronto,  1  O.  W.  R.  545,  3  O.  W.  R.  534. 

Disqvalilleation  of  Arbitrator  —  In- 
terest as  Ratepayer  —  Certiorari,]  —  By  the 
Nova  Scotia  Acts  of  1902,  c.  80,  the  corpora- 
tion of  the  town  of  Glace  Bay  were  em- 
powered, for  the  purpose  of  obtaining  a  water 
supply,  to  enter  upon  any  lands  in  the  county 
of  Cape  Breton,  and  it  was  provided  that  the 
damages,  if  any,  payable  to  the  owner  of 
such  land,  should  be'^  determined  by  arbitra- 
tion. Objection  was  taken  to  the  award  of 
damages,  on  the  ground  that  C.  F.,  one  of  the 
arbitrators  appointed  under  the  Act,  was  not 
a  disinterested  party,  he  having  been  assessed 
as  a  ratepayer  in  the  town : — Held,  that  if 
the  arbitrators  were  acting  in  a  judicial  capa- 
city, c  39,  R.  S.,  applied,  and  the  fact  of  one 
of  the  arbitrators  being  a  ratepayer  afforded 
no  %-aIid  objection  to  the  award  made  by  him ; 
that,  if  the  arbitrators  were  not  acting  in  a 
judicial  capacity,  a  writ  of  certiorari  would 
not  lie  to  remove  into  the  Supreme  Court 
any  award  made  by  them.  Res  v.  Town  of 
Glace  Bay,  24  Occ.  N.  140,  36  N.  S.  Reps. 
456. 

Iteave  to  Enforce  Award — Time — Mo- 
tion to  ISet  aside.] — An  application  under  s. 
13  of  the  Arbitration  Act,  K.  S.  O.  1897  c. 
62,  for  an  order  giving  leave  to  enforce  an 
award,  need  not  be  made  within  six  weeks 
after  the  publication  of  the  award.  Section 
45  of  the  Act  does  not  apply  to  such  an  appli- 
cation, but  only  to  applications  to  set  aside 
awards.  An  order  under  s.  13  is  necessary 
when  the  reference  has  been  made  out  of 
Court.  Objections  properly  the  subject  of  a 
motion  to  set  aside  the  award  were  not  con- 
sidered upon  appeal  from  an  order  under  s. 
13.  In  re  Lloyd  and  Pegg,  23  Occ.  N.  171, 
5  O.  L.  R.  389,  2  O.  W.  R.  103. 

Motion  to  Set  aside  Award.] — Re  Rae 

aud  Oakley,  6  O.  W.  R.  716. 

Motion  to  Set  aside  Award — Evidence 
— Findings — Agreement  not  to  appeal.  Re 
Adams  and  Brtdley,  Levy,  and  Weston  Ma- 
chinery Co,,  3  O.  W.  R.  445. 

Mnnlelpal  Corporation  —  Purchase  of 
Electric  Light  Plant — Appointment  of  Sole 
Arlntrator — Notice — Arbitration  Act  —  Muni- 
cipal Ad.] — By  an  agreement  between  the 
town  corporation  and  the  assignor  of  the  com- 
pany for  the  establishment  and  operation  for 
ten  years  of  an  electric  light  plant  in  the  town, 
it  was  provided  that  the  town  might  at  any 
rime  dnring  the  ten  years  purchase  the  plant 
at  a  valuation  fixed  by  three  arbitrators,  ap- 
pointed by  each  party  choosing  an  arbitrator 
and  they  two  a  third  in  case  of  dispute,  or 
by  a  majority  of  them.  Where  a  submission 
provides  that  the  reference  shall  be  to  two 
arbitrators,  the  Act  R.  S.  O.  1897  c.  62,  s.  8 
lb),  gives  power  to  the  party  who  has  ap- 
pointed an  arbitrator  (if  the  other  makes 
df-faolt  as  specified)  to  appoint  that  arbitra- 
tor as  sole  arbitrator ;  and  it  is  provided  that 
the  Court  or  Judge  may  set  aside  any  such 


appointment: — Held,  that  notice  of  the  ap- 
pointment of  the  sole  arbitrator  should  be 
given  to  the  party  in  default,  who,  if  not 
notified,  is  not  called  upon  to  move  against 
the  appointment : — Held,  also,  1;hat  the  agree- 
ment was  not  to  be  read  as  suspending  the 
choice  of  a  third  arbitrator  till  there  should 
be  a  dispute,  but  it  imported  that  the  three 
arbitrators  should'  act  from  the  outset;  and 
therefore  s.  8  (b)  did  not  apply.  Excelsior 
Life  Ins.  Co.  v.  Eknployers*  Liability  Assur- 
ance Corporation,  2  O.  L.  R.  301,  and  Gumm 
V.  Hallett,  L.  R.  14  Eq.  555,  considered. 
Semble,  that  the  arbitration  was  under  the 
Municipal  Act,  and  s.  8  of  the  Arbitration 
Act  was  not  applicable:  R.  S.  O.  1897  c. 
223,  s.  467.  Jn  re  Sturgeon  Falls  Electric 
Light  and  Power  Co.  and  Town  of  Sturgeon 
Falls,  21  Occ.  N.  595,  2  O.  L.  R.  585. 

Municipal  Corporation  —  Agreement 
with  electric  company — Erection  of  poles  and 
wires  in  streets — ^Use  by  another  company — 
xVuthorization — Resolution  of  council  —  By- 
law— Compensation — Action  —  Reference  — 
Motion  to  set  aside  award — Misconduct  of 
arbitrators — Champerty  —  Decision  on  ques- 
tions of  law.  City  of  Otta^ra  y.  Ottawa 
Electric  Co.,  3  O.  W.  R,  65,  588,  796,  4  O. 
W.  R.  370. 

Municipal  Corporation  —  Purchase  of 
property-7- Voluntary  submission  —  Construc- 
tion of  agreement — "  Works  and  property  " — 
'*  Franchises  and  goodwill  " — Statutes — Ejus- 
dem  generis  rule.  Re  City  of  Kingston  and 
Kingston  Light,  Heat,  and  Power  Co.,  1  O. 
W.  R.  194,  2  O.  W.  R.  55,  3  O.  W.  R.  769, 
3  O.  L.  R.  637.  / 

Non-compliance  with  Previous  Or- 
der— Misconduct  of  Arbitrator — Refusal  to 
State  Case  —  Proceeding  to  Execute  Award 
Notwithstanding  Motion  for  Special  Case  — 
Remitting  Award  Back.]  —  Motion  by  com- 
pany to  set  aside  an  award  made  under 
agreement  of  reference  containing  the  fol- 
lowing clause :  "  And  it  is  further  agreed 
that  if  motion  is  made  to  set  aside  or 
otherwise  respecting  the  award,  the  Court 
may,  whether  the  award  be  insufficient  in 
law  or  not,  remit  the  award  from  time  to 
time  to  the  reconsideration  and  redetermina- 
tion of  the  arbitrator:" — Held,  on  the  au- 
thority of  Re  Palmer  and  Hoskin,  the  award 
should  be  remitted  to  the  arbitrator  for  re- 
consideration under  s.  11  of  R.  S.  O.  1897 
c.  62,  he  having  failed  to  comply  with  the 
terms  of  a  previous  order  of  22nd  June,  1904, 
which  required  him  to  find  and  award  as  to 
the  ownership  of  the  property  included  in  an 
instrument  dated  5th  January,  1901.  and  he 
had  not  complied  with  that  order  by  vesting 
the  property  in  the  Lake  Superior  Power  Co. 
as  the  owner  thereof.  Re  Powell  and  Lake 
Superior  Power  Co.,  5  O.  W.  R.  49.  9  O.  L. 
R.  236. 

Remitting  to  Arbitrators  —  Incom- 
petency of  Arbitrator — Appointing  New  Arbi- 
trator.]— Section  11  of  the  Arbitration  Ordi- 
nance provides  that  **  in  all  cases  of  refer- 
ence to  arbitration  the  Court  or  a  Judge  may, 
from  time  to  time,  remit  the  matters  referred 
or  any  of  them  to  the  reconsideration  of  the 
arbitrators  or  umpire."  Remission  was  re- 
fused because  after  the  submission  was  en- 
tered into  one  of  the  arbitrators  commenced 
an  action  against  the  party  who  had  nomin- 
ated him,  to  recover  an  amount  agreed  to  be 
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paid  for  procuring  settlement  of  the  matters 
m  dispute. — Where  the  instrument  of  sub- 
mission names  the  arbitrators,  the  Court  or 
Judge  has  no  power  to  appoint  a  new  arbi- 
trator in  lieu  of  one  who  has  become  incom- 
petent Re  Cratoford  and  A-Uen^  5  Terr.  Li. 
R.  398. 

Scope  of  Referonoe  —  Construction  of 
award — ^Misconduct  of  arbitrator — Permitting 
award  to  be  drawn  by  solicitor  for  contes- 
tants —  Costs  —  Motion  to  set  aside  award. 
Re  Armstrong  and  Moyes,  6  O.  W.  R.  104. 

Setting;  Aside  Award  —  Misconduct  of 
Arbitrator — Waiver.] — A  party  to  an  arbitra- 
tion does  not  waive  his  right  to  object  to  an 
award  on  the  ground  of  misconduct  on  the 
part  of  an  arbitrator  by  failing  to  object  as 
soon  as  he  becomes  suspicious  and  before  the 
award  is  made;  he  is  entitled  to  wait  until 
he  gets  such  evidence  as  ^ill  justify  him  in 
impeaching  the  award.  Where  two  out  of 
three  arbitrators  go  on  and  hold  a  meeting, 
and  make  an  award  at  a  time  when  the  third 
arbitrator  cannot  attend,  it  amounts  to  an 
exclusion  of  the  third  arbitrator,  and  the 
award  is  invalid.  A  party  by  attending  at 
such  d  meeting  and  not  objecting  (although 
he  knew  of  the  third  arbitrator's  inability  to 
attend)  does  not  waive  his  right  to  object 
afterwards.  Per  Hunter,  C.J. — ^It  is  not 
necessary  that  there  should  be  absolute  proof 
of  misconduct  before  an  award  will  be  set 
aside  on  that  ground ;  it  is  enough  if  there 
is  a  reasonable  doubt  raised  in  the  judicial 
mind  that  all  was  not  fair  in  the  conduct  of 
one  or  more  of  the  arbitrators.  In  re  Doherer 
and  Megatons  Arbitration,  23  Occ.  N.  272,  10 
B.  C.  R.  48. 

Stated  Case  —  Matter  **  arising  in  the 
Course  of  the  Reference" — Construction  of 
Contract — Revoking  SuJ^mission — Discretion — 
ISpccial  Qualifications  of  Arbitrators — Ques- 
tions of  Law.] — Arbitrators  were  appointed 
under  the  arbitration  clause  in  an  agreement 
between  two  companies,  whereby,  inter  alia, 
one  agreed  to  provide  the  other  daily  with  a 
certain  quantity  of  cordwood,  which  the  latter 
agreed  to  carbonize  into  charcoal  and  to  deli- 
ver to  the  former  to  the  maximum  quantity 
of  85,000  bushels  per  month.  The  arbitration 
clause  provided  that  in  case  of  any  dispute 
in  regard  to  the  meaning  or  construction  of 
the  agreement  or  of  the  mutual  obligations  of 
the  parties  or  of  any  other  act,  matter,  or 
thing  relating  to  or  concerning  the  carrying 
out  of  the  true  spirit,  intention,  or  meaning 
of  the  agreement,  the  same  should  be  deter- 
mined by  arbitration.  One  of  the  claims  re- 
ferred to  the  arbitrators  was  for  damages  for 
Hliort  delivery  of  charcoal,  a  shortage  being 
claimed  whatever  the  proper  construction  of 
the  agreement  in  that  regard.  On  an  appli- 
cation by  one  of  the  parties,  under  s.  41  of  the 
Arbitration  Act,  R.  S.  O.  1897  c.  62,  for  a 
direction  to  the  arbitrators  to  state  a  special 
(•ase  upon  which  the  Court  should  determine 
the  true  construction  of  the  contract  as  to 
the  amount  of  charcoal  called  for  per  month 
under  it — a  matter  upon  which  they  had 
reached  and  announced  a  conclusion : — Held, 
that,  the  claim  referred  to  leaving  the  proper 
construction  of  the  agreement  open,  this  was 
a  question  of  law  "  arising  in  the  course  of 
the  reference,"  within  the  meaning  of  s.  41, 
and  a  special  case  might  properly  be  directed 


as  to  it.  2.  That  a  special  case  having  been 
directed  as  to  the  principal  question,  it  might 
properly  be  made  to  include  two  other  ques- 
tions* in  dispute,  though,  had  they  been  the 
only  questions  which  tfie  applicants  desired 
to  have  stated,  it  would  not  have  been  pivper 
to  direct  a  case  as  to  them.  3.  A  party  to  a 
reference  is  not  entitled  ex  debito  justitite  to 
have  a  special  case  directed  whenever  a  ques- 
tion of  law  arises  in  the  course  of  a  refer- 
ence; it  is  a  matter  in  the  discretion  of  the 
Court.  4.  There  *is  no  general  rule  that  when 
the  arbitrators  are  specially  qualified  to  de- 
cide a  question  of  law,  this  direction  should 
not  be  given,  at  all  events  whei'e  the  arbitra- 
tors have  ruled  upon  the  quention.  Semble, 
that  different  considerations  apply  to  the  exer- 
cise of  the  discretion  to  give  leave  to  revoke  a 
submission  (s.  3  of  the  same  Act) — a  discre- 
tion which  is  to  be  exercised  only  under  ex- 
ceptional circumstances. '  In  re  Rathbun  Co. 
and  Standard  Chemical  Co,,  23  Occ.  N.  66, 
5  O.  L.  R.  286,  2  O.  W.  R.  36,  385,  3  O.  W. 
R.  608,  724,  6  O.  W.  R.  660. 


Statement  of  Case  by  Arbltaratora  — 

Time — Remitting  Back  Award,]  —  After  an 
award  is  made  it  is  too  late  to  make  an  appli- 
cation for  an  order  under  s.  1  of  the  Arbitra- 
tion Act,  R.  S.  O.  1897  c.  62,  directing  the 
arbitrators  to  state  a  case  for  the  opinion  of 
the  Court  as  to  the  admissibility  and  rele- 
vancy of  evidence,  or  for  the  arbitrators  to 
state  a  case  for  the  opinion  of  the  Court. 
The  only  case  in  which  the  Court  will  remit 
raatters  referred  to  an  arbitrator  for  re- 
consideration under  s.  11  are:  (1)  where 
the  award  is  bad  on  the  face  of  it ;  (2)  where 
there  has  been  misconduct  on  the  part  of  the 
arbitrators;  (3)  where  there  has  been  an  ad- 
mitted mistake,  and  the  arbitrator  himself 
asks  that  the  matter  may  be  remitted ;  and 
(4)  where  additional  evidence  has  been  dis- 
covered after  the  making  of  the  award. 
AVhere  arbitrators  received  and  gave  effect 
in  their  award  to  certain  evidence,  and  after 
the  making  of  the  award  gave  a  certificate  to 
that  effect,  and  that  they  were  in  doubt 
as  to  whether  they  should  have  received  the 
evidence: — Held,  that  the  case  did  not  come 
within  any  of  the  above  four  cases,  and 
that  an  order  to  remit  the  matter  back  to  the 
arbitrators  should  be  refused.  In  re  Grand 
Trunk  R.  W.  Co.  and  Petrie,  21  Occ.  N.  529, 
2  O.  L.  R.  284. 


Stay  of  Action — Partnership — Agreement 
to  Refer — Enforcement.] — Application  by  de- 
fendants to  stay  proceedings  in  an  action  by 
the  personal  representatives  of  a  deceased 
partner  to  have  the  survivors  account.  Un- 
der partnership  articles  a  sole  arbitrator  was 
appointed  in  case  one  of  the  partners  should 
die  before  the  expiration  of  the  partnership 
term : — Held,  granting  the  order  to  stay  pro- 
ceedings, subject  to  plaintiffs  being  permitted 
at  any  time  upon  such  material  as  they  deem 
sufficient^  to  apply  for  appointment  of  a 
receiver  or  for  an  injunction.  The  right  not 
limited  to  an  application  after  award  was 
made,  reserving,  however,  a  general  liberty 
to  apply  at  any  time  for  the  protection  of  the 
partnership  property  and  to  prevent  the  im- 
proper use  or  disposition  of  it  pending  the 
settlement  of  the  matters  in  question.  See 
rompp^iiie  de  Senegal  v.  Woods,  53  L.  J.  N. 
S.  c.  168.  Royal  Trust  Co.  v.  MiUigan,  6 
O.  W.  R.  476,  10  O.  L.  R.  456. 
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Taking  Down.  Evldenoe  —  Objection — 
Findings  of  arbitrators  —  Errors  —  Setting 
aside  award — Costs — Uncertainty  as  to.  Re 
(trimshatc  and  GrimffhaiCt  1  O.  W.  B.  744. 

Time  for  Commenoement  of  Running 
of    Interest    on '  Anionnt    Awarded    — 

Imblication — Confirmation  —  Judgment.  Re 
Fielding  and  Town  of  Gravenhurst,' 2  O.  W. 
R.  83t>. 

Time  for  Making  Award  —  Extension 
after  Lapse,] — ^Arbitrators,  amiables  composi- 
teurs, and  experts,  become  functi  officio  by 
the  lapse  of  the  delay  fixed  for  the  perform- 
ance of  their  duties.  If  the  period  fixed  has 
expired  without  any  report  having  been  made, 
the  submission  becDmes  inoperative,  and  the 
(.^ouri  cannot  thereafter  grant  an  extension 
of  the  delay.  Beaudoin  v.  Duhrule,  Q.  R.  20 
S.  C.  575. 

Tinio  for  Making  Airard  —  Last  day 
falling  on  Sunday — Judicature  Act  —  Parti- 
tion— Rights  of  co-parcener — Statute  of  Limi- 
tations— Adverse  possession.  Re  Mullin  and 
J/tt//tn,  2  O.  W.  R.  874. 

Tinie  for  Making  Award  —  Power  to 
Ertend  —  Umpire.']  —  By  the  terms  of  an 
agreement  for  submission  to  arbitration  the 
matters  in  difference  between  parties  were  re- 
ferred to  the  award,  etc.,  of  M.  and  B.,  and 
in  case  they  disagreed,  or  failed  to  make  their 
award  before  the  1st  August  then  next, 
then  to  the  award,  etc,  of  such  umpire  as 
said  arbitrators  should  nominate  and  appoint, 
**  so  as  the  said  arbitrators  or  umpire  do  make 
and  publish  his  and  their  award  ready  to  be 
delivered  on  or  before  the  10th  day  of  August 
next,  or  on  or  before  any  other  day  to  which 
said  arbitrators  or  umpire  shall,  by  writing 
indorsed  on  these  presents,  enlarge  the  time 
for  making  such  award  or  umpirage:'* — Held, 
per  Ritchie,  J.,  and  Graham,  E.J.,  that  un- 
de2  the  terms  of  the  agreement,  the  power  of 
the  arbitrators  to  consider  and  deal  with  the 
questions  submitted  absolutely  terminated  on 
the  1st  August,  after  which  date  the  umpire 
was  the  only  person  who  had  authority  to 
wake  an  award : — Held,  also,  that  the  arbitra- 
tors had  no  authority  to  extend  the  time 
within  which  the  umpire  could  make  his 
award*  a^id  that,  as  such  time,  if  not  legally 
extended,  expired  on  the  10th  August,  and 
the  umpire  did  not  attempt  to  extend  it  until 
the  20th  September,  the  award  made  by  him 
wa«  irregular  and  void,  and  the  plaintift  could 
not  recover: — Held,  also,  that  the  provisions 
of  the  Arbitration  Act,  Acts  of  1895  c.  7,  », 
2  (e),  were  not  applicable,  a  contrary  inten- 
tion being  expressed  in  the  submission  which 
fixed  the  date  before  which  the  arbitrator 
was  to  make  his  award  or  extend  the  time: 
— Held,  also,  that  the  section,  if  applicable, 
would  not  assist  the  plaintiff,  as  the  umpire 
did  not  begin  to  extend  the  time  until  the 
2Uth  September,  and  the  authority  of  the 
arbitrators  had  terminated  more  than  a  month 
previously.  McDonald.  C.J.,  and  Meagher, 
J.,  contra.  Holmes  v.  Taylor,  33  ]N.  S.  Reps. 
415. 
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fendants  to  prepare  plans  and  specifications 
for"  an,  hotel  building  to  cost- not  more  than 
$4,000  or  $5,000,  for  which  he  was  to  receive, 
a  commission  of  two  per  cent,  on  the  cost, 
with  one  per  cent,  additional  for  superin- 
tendence. Instructions  as  to  size,  number  of 
rooms,  &c.,  were  given  by  the  defendants.. 
Before  the  plans  were  completed  changes  were 
made,  by  additions  to  the  original  plan,  in- 
volving an  additional  expenditure  of  $1,500. 
The  plans  were  approved  of  by  the  defendants, 
when  completed,  and  tenders  called  for,  and 
the  work  partly  proceeded  with.  It  was  then 
found  by  the  defendants  that,  owing  to  an 
advance  in  the  price  of  materials,  the  build- 
ing would  cost  much  more  than  they  had  ex- 
pected, and  the  work  was  stopped: — Held, 
that  the  plaintiff  was  entitled  to  recover 
fi'om  defendants  the  stipulated  commission 
of  two  per  cent,  on  the  estimated  cost  of  the 
building  with  the  additions  agreed  upon. 
Hutchinson  v.  Conway,  34  N.  S.  Reps.  554. 

Fees — ^Action  for — Counterclaim  for  negli- 
gence— Questions  of  fact — Appeal.  Russell 
v.  McKerchar  (Man.),  1  W.  L.  R.  138. 
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Oomtraet  to  Prepare  Plana — Work  not 
Proceeded  toith  —  Commisaian  on  Estimated 
Cost.] — The  plaintiff  was  engaged  bv  the  de- 


— Tariff — Association  of  Architects — 
Registration.]  —  An  architect,  in  order  to 
avail  himself  of  the  tariff  of  the  Province  of 
Quebec  Association  of  Architects,  in  support 
of  a  claim  for  services  as  architect,  must 
establish  that  he  is  registered  as  a  member  of 
the  association  under  the  Act  61  V.  c.  33 
(Q.)     Beaulieu  v.  Lapierre,  Q.  R.  26  S.  C.  1. 

Mistake  in  Eatimatea  —  Liability.]  — 
Decision  of  Irving,  J.,  8  B.  C.  R.  7,  holding 
the  defendant,  an  architect,  not  liable  for  1ok» 
caused  by  error  in  estimates,  affirmed  by  the 
full  Court.  Grant  v.  Dupont,  8  B.  C.  R. 
223. 


AEEEST. 

Affidavit  to  Hold  to  Bail — Residence  of 
Parties.] — In  an  action  for  false  impriaon- 
raent  of  the  plaintiff  it  appeared  that  he  was 
arrested  upon  a  capias  issued  by  a  justice  of 
the  peace: — Held,  that  the  affidavit  upon 
which  the  capias  was  granted  was  sufficient, 
although  it  did  not  state  the  places  of  resi- 
dence of  the  parties  so  as  to  shew  jurisdic- 
tion. Temperance  and  General  Life  Assce. 
Co.  of  North  America  v.  Ingraham,  35  N.  B. 
Reps.  510. 

Application  for  Diacharse  —  Onus  — 
fnient  to  Defraud  —  Former  Absconding  — 
Insolvency — Bond  —  Restoration.]  —  The  ex- 
pected departure  from  Ontario  with  intent  to 
defraud  is  an  essential  ingredient  of  the  case 
to.  be  made  out  by  the  applicant  for  an  order 
of  arrest,  but  it  is  a  question  of  fact,  and  the 
Judge  may  infer  it  from  the  facts  and  circum- 
stances shewn  by  the  affidavits.  The  decision 
of  the  Judge  who  grants  such  an  order  is  sub- 
ject to  review,  but  the  onus  of  shewinp;  that 
he  was  wrong  rests  upon  the  party  who  com- 
plains of  it.  Under  the  circumstances  of  this 
case  the  order  was  rightly  made.  The  former 
conduct  of  the  defendant  in  respect  to  the 
same  debt  was  a  fact  or  circumstance  to  be 
taken  into  consideration  on  the  question  of 
intent.  The  impecunious  or  insolvent  con- 
dition of  the  defendant  does  not,  of  itself, 
minimize    or    rebut    the    fraudulent    intent. 
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Decision  of  a  Divisional  Court,  19  P.  R. 
207,  20  Occ.  N.  305,  reversed; — Held,  also, 
that  t!he  order  of  the  CJourt  below  direct- 
ing that  the  bond  given  by  the  defendant 
should  be  delivered  up  and  the  surety  therein 
released,  was  erroneous;  the  bond  ought  to 
have  remain^  upon  the  files  of  the  Court, 
being  a  record  thereof ;  and  the  order  ought 
only  to  have  directed  that  an  exoneratur  be 
entered  thereon ;  therefore  the  bond  should 
be  restored.  BeOim  v.  Beattyy  21  Occ.  N.  518, 
2  O.  L.  R.  362. 

Attaokmeat — Affidavit — Cause  of  Action 
— Subsequent  Attaohing  Creditor — Motion  to 
Set  Aside  Prior  Attachment  —  Status,]  — 
An  application  by  a  subsequent  attaching 
creditor  to  set  aside  a  previous  attachmeni 
under  the  Absent  or  Absconding  Debtors 
Act,  on  the  ground  that  the  affidavit  upon 
which  the  previous  attachment  was  made  did 
not  disclose  a  cause  of  action,  and  was  not 
made  by  the  plaintiff  or  his  agent.  The 
affidavit  was  made  by  the  first  attaching 
creditor*s  solicitor,  and  set  forth  that  the  de- 
fendant was  indebted  for  *'  money  lent,  for 
goods  sold  and  delivered,  and  for  board  and 
lodging,"  stating  the  amount  due  under  each 
head : — Held,  that  the  affidavit  on  which  the 
fii-st  attachment  issued  was  not  made  by  tSe 
plaintiff  or  his  agent,  as  required  by  the 
statute,  and  the  affidavit  did  not  shew  any 
cause  of  action  against  the  defendant;  and 
that  the  notice  of  application  to  set  aside 
the  attachment  might  be  amended  by  adding 
these  grounds  of  motion ;  and  the  application 
was  granted.     Carr  v.  Carr^  21  Occ.  N.  312. 

Attachment — Costs — County  Court  Ap- 
peal.] —  The  Supreme  Court  will  not,  as  a 
general  rule,  grant  an  attachment  to  enforce 
the  payment  of  the  costs  of  an  appeal  from 
the  judgment  of  a  County  Court.  The  costs 
should  be  certified  and  application  made  to 
the  Court  below.  MacPherson  v.  Samet,  34 
N.  B.  Reps.  550. 

Bail  Bond — Discharge — ExonereturJ]  — 
Application  for  an  order  to  deliver  up  the 
bond,  given  on  the  defendant's  arrest,  to  be 
cancelled,  the  action  having  been  dismissed : — 
Held,  that  the  order  should  be  for  the  entry 
of  an  exoneretur  on  the  bond,  not  for  the  deli- 
very up  of  the  bond,  following  the  old  prac- 
tice (Allison  V.  Desbrisay,  Cochrane  19), 
there  being  no  specific  Rule  in  the  Nova 
Scotia  Judicature  Act,  on  the  subject.  Wat- 
son v.  Leukton,  23  Occ.  N.  336. 

Bail — Renewal — Default  — Re-arrest.]  — 
Default  by  a  defendant  arrested  upon  capias 
to  renew  the  bail  (a  bondsman  having  died), 
as  directed  by  the  order  of  the  Court,  is  a 
good  ground  for  ordering  him  into  the  custody 
of  the  sheriff.  Belivcau  v.  Boschen^  4  Q.  P. 
R.  62. 

Capias — Affidavit — Amendmcn t — Time  an d 
Place  of  Debt.] — The  affidavit  required  for 
the  issuing  of  the  writ  of  capias  is  not  a 
proceeding  susceptible  of  being  amended.  2. 
Such  affidavit  must  mention  the  time  and 
place  where  the  indebtedness  occurred,  within 
the  limits  of  the  provinces  of  Quebec  and 
Ontario.    JuUen  v.  Chuna,  5  Q.  P.  R.  413. 

Capias — Affidavit — Debt.] — A  capias  will 
be  quashed  upon  petition  if  the  affidavit  does 
not  shew  that  the  debt  for  which  it  was  sued 


out  is  a  personal  debt,  or  if  it  does  not  indi- 
cate the  place  at  which  the  debt  was  created 
or  became  exigible.  European  Importing  Co, 
V.  Mallekson,  6  Q.  P.  R.  255. 

Capias — Affidavit — "  Immediately,**]  — An 
affidavit  for  capias  must  set  forth  that  the 
defendant  is  immediately  about  to  leave  the 
provinces  of  Quebec  and  Ontario,  and  a  capias 
issued  upon  an  affidavit  merely,  stating  that 
the  defendant  is  about  to  leave  t^e  said 
provinces,  will  be  quashed  on  petition  to  that 
effect.    Kidd  v.  AlacKinnonj  5  Q.  P.  R.  177. 

Capias  —  Affidavit  —  Information,]  — 
Where,  in  an  affidavit  made  to  obtain  a  writ 
of  ca.  re.,  the  plaintiff  swears  that  he  is  in- 
formed oi  the  facts  upon  which  he  relies  to 
secure  the  issue  of  the  writ,  he  must  give  the 
name  of  the  person  who  has  furnished  him 
the  information,  and  if  he  fails  lo  give  it  the 
writ  of  capias  will  be  quashed-  upon  the  peti- 
tion of  the  defendant.  Lemieuw  v.  Bussi^, 
Q.  R.  18  S.  C.  490. 

Capias — Affidavit — Intended  Departure — 
"Immediately.**] — The  omission  of  the  word 
"  immediately,"  in  the  affidavit  for  capias,  in 
connection  with  the  intended  departure  of 
the  debtor,  is  fatal,  and  the  capias  will  be 
quashed  and  set  aside.  Kidd  v.  McKinnon,  Q. 
R.  20  S.  C.  900. 


Capias — Affidavit — Residence  of  Parties — 
Place  where  Debt  Contracted,] — When  it  ap- 
pears by.  the  affidavit  for  capias  that  the 
plaintiff  as  well  as  the  defendant  resides  in 
the  province  of  Quebec,  it  is  not  necessary 
to  allege  specially  that  the  debt  was  con- 
tracted within  the  Province.  BeauchenUn  v. 
St,  Pierre,  5  Q.  P.  R.  484. 

Capias  —  Affidavit  to  Hold  to  Bail  — 
Essentials  —  Residence  of  Parties  —  Place 
where  Debt  Created  or  Payable.] — It  is  not 
sufficient  to  state  only  that  the  debtor  resides 
in  the  province  of  Quebec,  to  give  a  right  to  a 
capias  against  him ;  but  it  is  essential  to  in- 
dicate the  place  where  the  debt  was  created  or 
is  payable  and  that  such  place  is  within  the 
limits  of  the  province  of  Quebec  or  of  On- 
tario.    D*Amico  V.  Galardo,  7  Q.  P.  R.  2:U. 

Capias  —  Affidavit  to  Hold  to  Bail  — 
Falsity  of  Allegations  in — Answer  getting  up 
New  Facts — Inscription  in  Law.] — A  special 
answer  setting  up  new  facts  will  not  be  per- 
mitted on  an  application  to  set  aside  a  writ 
of  capias  based  on  the  irregularity  of  the 
affidavit  and  the  falsity  of  the  allegations  con- 
tained in  it;  such  an  answer  will  be  struck 
out  on  an  inscription  in  law.  Demers  v. 
Girard,  7  Q.  P.  R.  134. 

Capias  —  Affidavit  to  Hold  to  Bail  — 
Insufficiency  of.] — A  capias  issued  upon  an 
affidavit  which  does  not  state  that  owing  to 
the  secretion  charged,  the  plaintiff  will  be  de- 
prived of  his  recourse  against  the  defendant, 
is  illegal,  and  will  be  quashed  on  petition. 
Hochar  v.  Drimer,  7  Q.  P.  R.  156. 

Capias  —  Affidavit  to  Hold  to  Bail  — 
Particulars  of  Damages.] — An  affidavit  for 
the  issue  of  a  capias  in  an  action  for  damages 
should  state  the  time  and  place  where  the 
acts  which  caused  the  damage  were  com- 
mitted.    Oourra  v.  Gourra,  7  Q.  P.  R.  157. 
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Capim* — Assignment  by  Debtor — Previous 
•Fraudulent  Acts,} — A  debtor  who  has  made 
an  assignment  for  benefit  of  creditors  cannot 
be  arrested  on  a  capias  for  fraudulent  acts 
committed  before  his  assignment.  Demers  v. 
Meunier,  7  Q.  P.  R.  274. 

Capim* — Debt  —  Partnership  —  Plaintiff 
Claiming  Fixed  Sum  —  Defendant  Leaving 
Province,}  —  In  an  action  accompanied  by 
capias  ad  respondendum,  the  plaintiff  made 
affidavit,  and  also  alleged  in  his  declaration 
that  the  defendant  was  personallj^r  indebted 
to  him  in  the  sum  of  $100,  the  plaintiff  being 
entitled  to  one-fifth  of  the  profits  of  a  partner- 
ship, of  which  he  and  the  defendant  were 
members,  which  partnership  had  realized  $500 
profits,  and  that  the  defendant  was  about  to 
leave  the  provinces  of  Quebec  and  Ontario 
with  the  entire  sum.  On  inscription  in  law : 
— Held,  that  by  the  alleged  illegal  appropria- 
tion of  the  entire  profits  and  the  intended  de- 
parture therewith,  the  defendant's  possession 
of  the  sum  of  $500  had  changed  its  nature, 
and  that,  without  the  previous  institution  of 
an  action  pro  socio,  a  personal  indebtedness 
existed  on  the  part  of  the  defendant  to  a  co- 
partner entitled  to  a  share  of  the  sum  illegally 
appropriated,  which  was  sufficient  to  justify 
the  issue  of  a  capias  under  art.  895,  C.  C.  P. 
Ferries  v.  Vathakos,  Q.  R.  25  S.  C.  530. 

Capias — Demurrer  —  Exception,}  —  A  de- 
murrer to  a  capias  will  not  bn  struck  out  on 
exception  to  the  form,  the  defendant  being  at 
liberty  to  demur  instead  of  proceeding  by 
petition  to  quash.  Todd  v.  Murray,  3  Q.  P. 
R.  521. 

Capias  —  Description  of  Defendant  . — 
Change  of  Residence — Stamps.} — In  a  writ 
of  capias  after  judgment,  it  in  sufficient  to 
give  the  same  description  of  the  defendant  as 
that  contained  in  the  original  writ  of  sum- 
mons, although  the  defendant  may  have  mean- 
while changed  his  place  of  residence ;  and 
such  a  writ  is  sufficiently  stamped,  if  it  bears 
the  stamps  required  on  an  alias  writ.  Ed- 
gi-rton  v.  Lapierre,  Q.  R.  27  S.  C.  20. 

Capias — Execution  in  Another  Province] 
— When  the  Superior  Court  has  jurisdiction 
with  respect  to  the  subject  matter  of  the  prin- 
cipal action,  it  can  issue  a  writ  of  capias  for 
f'xecution  in  the  province  of  Ontario,  because 
the  code  of  procedure  has  only  re-enacted 
I  be  provisions  of  the  laws  of  the  old  province 
of  Canada,  of  which  Ontario  formed  part.* 
Gravel  v,  lAzotte,  7  Q.  P.  R.  201. 

Capias — Petition  to  Quash — Deposit — In- 
cidental Capias — Declaration — Time,]  —  A 
petition  to  quash  a  capias,  based  not  upon 
the  grounds  mentioned  in  art.  919,  C.  P.,  but 
upon  formal  grounds,  is  subject  to  the  deposit 
required  with  preliminary  exceptions.  2.  The 
declaration  of  an  incidental  capias  must  be 
deposited  at  the  office  of  the  Court  within 
three  days  after  service  of  the  writ.  Rad- 
ford V.  Hickcy,  5  Q.  P.  R.  311. 

Capias — Satisfaction  of  Debt  and  Costs — 
Plaintiff  Proceeding  After — Exception  to  the 
Form.} — When  a  person  arrested  on  a  capias 
delivers  a  certain  sum  in  money  and  goods  to 
the  bailiff  in  satisfaction  of  the  debt  and 
co!(ts.  the  plaintiff's  proceeding  on  his  writ  of 
capias  without  returning  to  the  defendant 
thf*  jToods  delivered   to  the  bailiff,  unlawful 


though  it  be,  is  not  such  an  irregularity  as 
can  be  taken  advantage  of  by  an  exception 
to  the  form.  Wilkins  v.  Marchildon^  7  Q.  P. 
R.  31. 

Capias — Security  Money — Payment  Over 
— ^Mo^ton.] — A  plaintiff,  who  has  succeeded 
upon  a  capias,  cannot  demand  by  motion  that 
the  deposit  made  with  the  sheriff  by  way  of 
security  shall  be  paid  over  to  him.  Rosen- 
berg V.  Belankow,  5  Q.  P.  R.  378. 

Capias — Se  tting  A  side — Irreg  ularity — Ac- 
tion for  Malicious  Prosecution,] — Action  for 
malicious  prosecution.  The  plaintiff  was 
'  arrested  at  Yarmouth  under  a  capias  issued 
under  the  provisions  of  the  Towns  Incorpor- 
ation Act.  The  capias  was  set  aside  by  a 
stipendiary  magistrate,  and  the  plaintiff  dis- 
charged, because  the  amount  of  his  travelling 
fees  was  not  indorsed  on  the  writ,  as  is  re- 
quired when  the  person  summoned  or  arrested 
lives  out  of  the  county.  The  plaintiff  then 
brought  this  action.  The  plaintiff  urged  (1) 
nullity  of  the  capias;  (2)  that  the  affidavit 
was  not  made  bona  fide  and  that  it  was  false 
in  two  particulars,  viz.,  because  no  debt  was 
due,  and  because  there  was  no  {ground  for 
the  affidavit,  the  ordinary  m6^h<:>d  of  proce- 
dure, by  summons,  Being  all  that  was  requi- 
site:— Held,  that  the  capias  was  not  void, 
and  that  the  affidavit  was  made  bona  fide. 
Irwin  V.  Lawson,  21  Occ.  N.  354. 

Capias — Writ  of  Summons  -—  Failure  fo 
Serve — Expiry — Nullity — Waiver — Costs. }  — 
A  writ  of  capias  is  essentially  a  writ  of  sum- 
mons as  well  as  one  authorizing  an  arrest,  and 
the  articles  governing  the  writ  of  summons, 
save  any  special  exception  made  by  law, 
apply  to  it.  Where  a  writ  issued  after  judg- 
ment has  not  been  served  within  six  Qionths 
after  its  issue  and  no  Judge^s  order  extending 
its  life  has  been  made  within  the  six  months, 
the  writ  becomes  non-existent.  The  absolute 
nullity  of  the  writ  is  not  a  mere  irregularity 
which,  under  art  176,  C.  P.,  would  be  waived 
by  failure  to  invoke  it  within  the  delays  pre- 
scribed for  filing  preliminary  exceptions,  but 
where  such  nullity  is  not  so  invoked,  costs 
will  not  be  granted.  Drmcrs  v.  Oirard,  7  Q. 
P.  R.  214. 

Ca.  re.  —  Affidavit  —  Debt  —  Identity  of 
Plaintiff,] — ^The  affidavits  leading  to  an  order 
for  ca.  re.  must  shew  that  there  is  a  debt  due 
from  the  defendant  to  the  plaintiff.  It  is  not 
sufficient  to  shew  that  there  is  a  debt  due 
from  the  defendant  to  one  who  bears  the  same 
name  as  the  plaintiff.  A  statement  in  an 
affidavit  that  deponent  has  caused  a  writ  of 
summons  to  be  issued  against  defendant, 
without  stating  in  what  action  the  writ  was 
issued,  is  not  sufficient  to  shew  that  plaintiff 
and  deponent  are  one  and  the  same  person. 
Wchrfritz  v.  Russell,  9  B.  C.  R.  79. 

Ca.  re. — Costa — Set-off — Stay  of  Execu- 
tion.] —  Motion  to  set  aside  an  order  for 
arrest,  it  being  shewn  that  the  defendant  did 
not  intend  to  leave  the  province.  The  Jud.i?e 
directed  that  the  order  for  arrest  be  set  aside 
with  costs.  The  plaintiff  asked  that  the  costs 
be  set  off  against  the  judgment  which  the 
plaintiff  expected  to  recover  against  the  de- 
fendant. Order  for  costs  to  the  defendant, 
but  execution  therefor  stayed  for  30  days. 
liisnick  V.  Pettis,  24  Occ.  N.  238. 
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Ca.  re. — Execution  in  Another  Province,^ 
— A  debtor  about  to  leave  the  province  of  On- 
tario may  be  arrested  there  upon  a  capias,  by 
a  bailiff  of  one  of  the  Courts  of  the  province 
of  Quebec.  iSchmidt  v.  Carhonneau,  6  Q.  V. 
U.  211. 

Ca.  re. — Form  of  Writ — Summons  to  Set 
A  side — Appearance — Costs — Terms.  ]  — Held, 
on  a  summons  to  set  aside  a  writ  of  ca.  re., 
that  it  was  bad  because  it  did  not  state  the 
nature  of  the  cause  of  action.  2.  It  is  not 
necessary  for  a  person  arrested  under  a  writ 
of  ca.  re,  to  enter  an  appearance  before  apply- 
ing for  his  discharge.  3.  The  defendant 
having  asked  for  costs,  the  order  for  his  dis- 
charge should  provide  that  no  action  be 
brought  against  the  plaintiff  or  the  sheriff  by 
reason  of  the  capias  or  the  arrest.  Wehrfritz 
V.  Russell,  22  Occ.  N.  217,  9  B.  C.  R.  50. 

Ca.  r©. — Irregularity  or  Nullity — Waiver 
by  Giving  Bail,} — After  the  issue  of  the  writ 
in  an  action,  a  summons  was  issued  intituled 
"  in  the  matter  of  an  intended  action :" — 
Held,  that  it  was  wrongly  intituled.  A  Judge 
has  power  to  direct  a  summons  to  be  issued 
and  made  returnable  in  a  registry  other  than 
,  that  where  the  writ  was  issued.  By  the  giv- 
iug  of  special  bail,  a  defendant  arrested  on 
a  capias  waives  his  right  to  object  to  the 
writ.  Tanaka  v.  Russell,  22  Occ.  N.  128,  i) 
B.  C.  li.  24. 

Ca.  re. — Partnership  Action.] — There  is 
no  ground  for  the  issue  of  a  capias  in  a  part- 
nership action  in  which  a  fixed  sum  is  claimed 
from  the  defendant,  being  the  plaintiff'^  share 
in  the  profits  of  the  partnership,  the  whole  of 
which  the  defendant  has  appropriated.  Fer- 
ries v.  Vathakos,  6  Q.  P.  R.  388. 

Ca.  re.  —  Service  Out  of  Province  — 
Validity.]  —  The  service,  in  the  province  of 
Ontario,  of  a  capias  issued  in  the  province  of 
Quebec,  according  to  the  permission  of  a  de- 
puty prothonotary,  allowing  the  service  to  be 
made  in  Ontario  on  any  day  and  at  any  hour, 
is  valid.  Bernard  v.  Carhonneau,  6  Q.  P.  R. 
VM. 

Ca.  sa. — Concurrent  Writ — Expiry  of  Ori- 
f/inal — Invalid  Arrest — Application  for  New 
Writ — Concealment  of  Material  Facts.] — A 
concurrent  writ  of  ca.  sa.  should  not  be  issued 
after  the  original  writ  with  which  it  is  con- 
current has  expired  by  lapse  of  time  under 
Con.  Rule  874,  and  a  concurrent  writ  so 
issued  will  be  set  aside  as  having  been  im- 
properly issued.  The  right  to  make  a  motion 
to  be  discharged  from  custody  upon  the  merits 
and  upon  the  ground  of  concealment  by  the 
plaintiff  of  material  facts  upon  the  applica- 
tion founded  upon  Con.  Rule  1047,  is  confined 
to  the  case  of  an  order  for  arrpst  made  before 
judgment,  and  does  not  extend  to  a  ca.  sa. 
The  defendant  had  been  arrested  under  an 
invalid  concurrent  writ  of  ca.  sa.,  and  was  in 
the  custody  of  a  sheriff,  to  the  knowledge  of 
the  plaintiffs*  solicitor,  who  prepared  an  affi- 
davit entirely  suppressing  the  fact  of  the 
arrest,  upon  which  he  obtained  an  order  for 
and  issued  a  new  writ  of  ca.  sa.  Upon  an 
appeal  to  a  Divisional  Court  from  an  order 
of  a  Judge  in  Chambers  refusing  to  set  aside 
the  latter  order  and  writ,  and  a  motion  to 
be  discharged : — Held,  that  the  application 
should  not  be  treated  as  an  appeal  upon  new 
material  from  the  discretion  of  the  Judge  who 


made  the  order,  as  such  an  applicatioii, 
having  for  its  object  the  setting  aside  of  the* 
order  and  writ,  must  upon  the  authorities 
have  failed:  Damer  v.  Busby,  5  P.  R.  at  p. 
389.  It  was  really  an  application  to  the  un- 
doubted jurisdiction  of  the  Court  to  set 
aside,  in  its  discretion,  orders  which  had  been 
made  by  the  wilful  concealment  or  perversion 
of  material  facts ;  and  a  clear  caae  had  been 
made  out  and  the  order  and  writ  should  be 
set  aside  and  the  prisoner  discharged  from 
custody.  Merchaut^i  Bank^  v.  Sussex,  22  Occ. 
N.  387,  4  O.  L.  R.  524,  1  O.  W.  R.  572,  584. 

Ca.  sa. — Description  of  Plaintiff — Fee.] — 
In  a  capias  issued  after  judgment  the  plaintiff 
may  be  described  as  he  was  Sn  the  original 
action,  and  this  even  if  he  has  changed  his 
domicil  since  the  institution  of  the  action.  2. 
Upon  a  capias  after  judgment  the  fee  is  the 
same  as  upon  an  alias  writ.  Edgerton  v. 
Lapierre,  6  Q.  P.  R.  434. 

Cause  of  Aotioa — 2'ort — Negligence.] — 
Under  the  provisions  of  paragraph  4  of  art. 
8^>3,  C.  P.  C,  a  defendant'  in  an  action  for 
personal  wrong  is  subject  to  arrest ;  in  this 
case  the  claim  was  for  damages  resulting 
from  injuries  sustained  by  plaintiff  by  a 
bicycle  ridden  by  the  defendant.  Chouinard 
V.  Raymond,  Q.  R.  18  S.  C.  319. 

Coerol're  Imprisonment  —  Judicial 
Surety — Age  Privilege  —  Personal  Notice  — 
Property — Time — Appeal.] — A  person  who 
becomes  security  for  costs  on  an  appeal  bond 
is  a  judicial  surety  and  consequently  has  no 
age  privilege  exempting  him  from  coercive 
imprisonment :  art.  833,  C.  C.  P.  2.  The  ap- 
pearance of  the  surety,  to  oppose  the  issue  of 
a  rule  nisi  for  coercive  imprisonment,  is  equi- 
valent to  "  personal  notice "  under  art.  837, 
C.  C.  P.  3.  Discussion  of  the  personal  and 
immovable  property  of  the  surety,  who  has 
made  default  to  pay  his  bond,  is  not  neces- 
sary before  the  institution  of  proceedings 
against  him  for  coercive  imprisonment  4.  The 
creditor  is  not  obliged  to  wait  during  the  six 
months  allowed  for  an  appeal  from  a  judg- 
ment against  the  surety,  before  taking  pro- 
ceedings against  him  for  coercive  imprison- 
ment. Burland  v.  Lamoureux,  Q.  R.  25  S.  C. 
98,  6  Q.  P.  R.  106 

Coeroive  Impiisoiynent — Jurisdiction — 
Amount  of  Judgment  —  Adding  Costs  to.]  — 
The  costs  cannot  be  added  to  the  damages  ad- 
judged to  make  the  amount  up  to  $50  in 
order  to  justify  an  application  for  arrest  in 
an  action  for  personal  wrongs.  Campbell  v. 
Jaslow,  7  Q.  P.  R.  78. 

Coeroive  Imprisonment  —  Order  for  — 
Notice  of  Proceeding  on — Petition  to  Set 
Aside  Order.] — A  petition  against  a  judgment 
will  not  be  entertained,  where  it  is  alleged 
that  such  judgment  was  not  in  fact  rendered, 
if  the  petitioner  has  not  inscribed  en  faux 
against  such  judgment.  2.  No  notice  to  the 
party  is  required  before  putUng  into  execu- 
tion an  order  for  coercive  imprisonment  upon 
a  writ  or  order  of  the  Court  in  terms  of  art. 
838,  C.  P.  CUment  v.  Bilodeau,  6  Q.  P.  R. 
60. 

Coereive  Imprisonment. —  Pleading  — 
Conclusion  of  Declaration.] — If  a  plaintiff's 
claim  in  its  nature  is  such  that  it  may  afford 
ground  for  coercive  imprisonment  in  execution 
of   the  judgment,   conclusions   to   that   effect 
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may  be  made  in  the  declaration,  provided  the 
judgement  sought  is  for  a  sufficient  amount. 
Meloche  v.  Lalonde,  6  Q.  P.  R.  268. 

Coercive  In&prisoiiinei&t — Proceedings — 
Irregularity,]  —  Proceedingts  leading  to  coer- 
cive imprisonment  ought  to  be  marked  with 
certainty  and  full  regularity  and  nd  rule  will 
be  maintained  if  the  proceedings  are  irregu- 
lar. Mutual  Life  Assurance  Co,  of  Canada 
V.  Lionais,  6  Q.  P.  R.  359. 

Goerelve  Imprisonment  —  When  Writ 
mat/  Issue,] — A  writ  of  contrainte  par  corps 
can  only  be  enforced  according  to  law  (ordi- 
nance 1067,  title  34,  article  11)  fifteen  days 
after  *'  signification  "  of  the  judgment  which 
orders  it ;  and,  at  all  events,  fifteen  days  after 
the  date  of  the  judgment.  Demers  v.  Payette, 
Q.  R.  26  S.  C.  534. 

Contrainte  par  Corps — When  Claimable 
— Action  for  Damages — Malice,] — An  action 
for  damages  against  a  person  who  has  out  of 
malice  closed  a  tap  used  for  th^  purpose  oi 
supplying  his  co-tenant  with  water,  is  not  an 
action  in  which  the  plaintiff  can  claim  con- 
trainte par  corps  in  default  of  payment  of 
the  damages  awarded;  and  a  claim  for  that 
relief  will  be  struck  out  upon  demurrer. 
Phaneuf  v.  Knight,  5  Q.  P.  R.  70. 

Contrainte  par  Corps — Executor — Ac- 
cifunt.] — Civil  imprisonment  of  a  testamen- 
tary executor  will  not  be  ordered  in  an  action 
in  contestation  of  his  account  and  to  recover 
the  ali^;ed  share  of  the  plaintiff  in  the  reli- 
quat  of  such  account.  Morris  v.  Meehan,  6 
g    P.  R.  43. 

Contrainte  par  Corps  —  Judgment  — 
Moneys  Collected— Judicial  Authority,] — To 
be  subject  to  arrest  by  virtue  of  art.  833,  C. 
P..  a  person  must  have  had  the  care  of  moneys 
or  other  effects  by  virtue  of  judicial  author- 
ity. ^  and  not  otherwise.  2.  A  secretary- 
treasurer  engaged  by  the  syndics  of  a  parish 
to  raise  the  amount  of  a  note  for  the  con- 
struction of  a  church  is  not  subject  to  arrest 
upon  a  judgment  condemning  him  to  restore 
moneys  received  by  him  in  such  capacity. 
Syndics  of  the  P<irish  of  8t.  Antoine  de 
Loitguettil  v.  Oingras,  3  Q.  P.  R.  557. 

Contrainte  par  Corps  —  Judgment 
Debtor  —  Concealment  of  Property,] — Held, 
affirming  the  judgment  in  Q.  R.  16  S.  C. 
303,  that  in  the  law  of  the  Province  of 
Quebec,  even  since  the  new  Code  of  Proce- 
dure, the  capias  ad  respondendum  still  exists, 
and  may  be  issued  not  only  before  but  after 
judgment,  as  a  means  by  which  a  creditor 
may  arrest  his  debtor  who,'  in  order  to 
defraud  and  cause  the  creditor  to  lose  his 
remedy,  conceals  and  abstracts  his  (the 
debtor's)  property.  2.  Article  897,  C.  P.  C, 
does  not  contradict  art.  832.  The  latter  only 
applies  to  contrainte  par  corps,  while  the 
former  refers  to  a  capias,  two  absolutely 
different  things.  Elliott  v.  Quebec  Bank,  Q. 
R.  9  K.  B.  532. 

Contrainte  par  Corps  —  Release — As- 
fignment  of  Property — Security — Time,")  — A 
debtor  in  respect  of  damages  adjudged 
against  him  for  slander,  and  upon  the  point 
of  being  imprisoned  under  a  writ  of  contrainte 
per  corps,  may  obtain  a  stay  of  the  writ  if 
he  makes  an  assignment  of  his  property,  pro- 


vided that  he  furnishes  security  to  place  him- 
self in  the  custody  of  the  sheriff  whenever 
he  shall  be  required  to  do  so.  But  the  trans- 
fer of  the  property  effected  by  the  contrainte 
par  corps  does  not  permit  of  his  being  released 
before  the  expiration  of  the  time  allowed  to 
creditors  to  contest  it.  Frechette  v.  Prevost, 
4  Q.  P.  R.  404. 

Contrainte  par  Corps — Right  to — Per- 
sonal Injuries — Accident.]  —  Injuries  caused 
by  a  simple  accident  resulting  from  the  negli- 
gence of  a  person,  without  any  intention  on 
his  part  to  injure,  are  not  personal  injuries 
on  account  of  which  coercive  imprisonment 
can  be  ordered  against  such  person.  Chart- 
rand  v.  Smart,  Q.  R.  23  S.  C.  304,  5  Q.  P. 
It.  173. 

Contrainte  par  Corps — Service  on  De- 
fendant's Attorney,] — After  judgment  against 
the  defendant  in  an  action  for  libel,  the  plain- 
tiff made  a  motion  for  a  rule  nisi  for  con- 
trainte par  corps : — Held,  that  service  of 
notice  of  such  motion  upon  the  defendant's 
attorney  ad  litem,  authorized  by  an  order  of 
the  Court,  was  legal  and  valid.  Lumb  v. 
Kellan,  4  Q.  P.  R.  42. 

Contrainte  par  Corps — Writ — Exhaus- 
tion— Deputy-prothonotary,] — A  writ  or  order 
of  the  Court  or  Judge  for  coercive  imprison- 
ment is  exhausted  by  the  imprisonment  of 
the  debtor,  followed  by  his  liberation,  and  no 
new  arrest  or  imprisonment  can  thereafter 
be  executed  in  virtue  of  the  said  writ.  2.  A 
writ  or  order  for  coercive  imprisonment  can- 
not be  issued  by  a  deputy-prothonotary  of  the 
Court,  and  an  imprisonment  effected  in  virtue 
thereof  is  illegal.  Gaudet  v.  Archambault,  6 
Q.  P.  R.  27. 

Commitment  in  Civil  Matter — Habeas 
Corpus  ' —  Jurisdiction  —  Irregularities  — 
Valuation  of  Goods — Bailiff — Contrainte  par 
Corps — Costs.] — A  person  who  is  restrained 
of  his  liberty  under  a  warrant  of  commitment 
granted  in  a  civil  matter  by  a  CJourt  or 
Judge  having  jurisdiction,  is  not  entitled  to  ' 
liberation  under  a  writ  of  habeas  corpus  (art. 
1114,  C.  C.  P.),  and  more  particularly  where 
no  excess  of  jurisdiction  is  shewn.  2.  Even 
if  it  were  assumed  that,  notwithstanding  the 
terms  of  art.  1114,  the  Court  has  power  to 
inquire  into  the  regularity  of  the  proceedings, 
the  absence  in  the  rule  and  commitment  of 
a  valuation  of  the  goods,  upon  payment  of 
which  the  guardian  in  default  to  produce 
goods  w^ould  be  entitled  to  be  released,  cannot 
be  invoked  by  him  as  a  ground  for  asking  his 
liberation, — such  valuation,  under  art.  658. 
C  C.  P.,  being  a  right  to  be  eatercised  by  the 
guardian  in  default,  and  not  a  duly  imposed 
upon  the  seizing  creditor.  3.  A  bailiff  of  the 
Superior  Court  has  concurrent  jurisdiction 
with  the  sheriff,  for  the  execution  of  a  writ 
for  coercive  imprisonment.  4.  The  fact  that 
the  writ  of  contrainte  par  corps,  under  which 
the  i)€titioner  for  habeas  corpus  is  detained, 
calls  on  him  to  pay,  in  addition  to  the  debt 
and  taxed  costs,  the  costs  of  the  writ  of  con- 
trainte and  of  the  arrest  and  commitment  of 
the  petitioner,  is  not  an  irregularity.  Ex  p. 
Kcnotassc,  Q,  R.  13  K.  B.  185,  6  Q.  P.  R. 
89. 

Diseharse — Terms  —  Action  —  Costs  — 
Discretion,] — Where  an  order  to  arrest  is 
made  up<jn  materials  which  justify  it,  al- 
though the  defendant  may  be  discharged  from 
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cuHtody  under  it  upon  fresh  affidavits,  the 
Judge  may,  in  his  discretion,  impose  terms  of 
bringing  no  action,  and  may  withhold  costs. 
iSiiWwan  V.  Allen,  21  Occ.  N.  161,  1  O.  Ij.  R. 
53. 

Disobedienoe  of  Decree  for  Payment 
of  Money.] — Where  the  defendant  made  de- 
fault in  paying  to  the  plaintiff,  under  the 
decree  of  the  Court,  a  sum  of  money  received 
by  the  defendant  as  a  donatio  mortis  causa  m 
favour  of  the  plaintiff,  an  i>r'lor  was  granted 
for  an  execution  against  uis  iH^ly.  An  O'der 
for  an  execution  against  the  body  of  a  party 
in  default  under  a  decree  for  paymenr  of 
money  will  not  be  granted  where  the  Court 
is  satisfied  that  the  party  in  •I'^fauk  has  no 
means,  and  has  not  made  a  fniudiilent  dis- 
position of  his  propertc,  and  his  nrrest  is 
sought  for  a  vindictive  purpose,  or  to  bring 
piessure  to  bear  upon  his  IrienJs  to  come  to 
his  assistance.  Thome  v.  Perry,  ill  Occ.  N. 
542,  2  N.  B.  Eq.  Reps.  276. 

Intent  to  Qnit  Ontario — Alimony — De- 
sertion of  wife — Return  to  Ontario — Fraudu- 
lent Intent — Discharge — Terms — Restraint  on 
disposition  of  property.   Sou  thorn  v.  tSouthortiy 

2  O.  W.  R.  1189,  3  O.  W.  R.  51. 

Intent  to  Quit  Ontailo — Discharge — 
Disposition  of  property.   Thompson  v.  (Jrcene, 

3  O.  W.  R.  310. 

Intent  to  Qnit  Ontario — Intent  to  De- 
fraud— Foreigner.  Henry  v.  Ward,  1  O.  W. 
R.  222,  655,  2  O.  W.  R.  422. 

Intent  to  Qnit  Provinoe — yegativing — 
Order  Set  Aside — Appeal — Inference — Effete 
Order — Costs.] — The  defendant  was  arrested 
under  an  order  for  arrest  granted  on  the  affi- 
davit of  the  plaintiff *s  solicitor  that  he  had 
probable  cause  for  believing,  and  did  believe, 
that  the  defendant,  unless  he  was  arrested, 
was  about  to  leave  the  Province.  The  order 
for  arrest  was  set  aside,  and  the  bond  direc- 
ted to  be  delivered  up  to  be  cancelled  by  order 
of  a  Judge,  who  was  satisfied,  on  reading  the 
affidavits  produced  before  him,  that  the  de- 
fendant, at  the  time  of  his  arrest,  was  not 
about  to  leave  the  Province: — Held,  that  the 
order  was  one  that  the  Court  on  appeal  would 
not  interfere  with.  2.  Following  Hunt  v. 
Harlow,  1  Old.  709,  that  a  statement  of  belief 
that  the  defendant  is  about  to  leave  the  pro- 
vince being  all  that  is  required  under  the 
practice  to  procure  an  order  for  arrest,  the 
defendant  is  entitled  to  be  discharged  if  he 
negatives  that  intention,  unless  the  plaintifl 
can  state  facts  from  which  it  can  be  clearly 
infeiTed  that  it  was  the  intention  of  the  de- 
fendant to  leave.  3.  That  such  an  inference 
was  not  to  be  drawn  from  affidavits  merely 
tending  to  shew  that  defendant  was  keeping 
out  of  the  way  to  avoid  service  of  an  order 
for  his  examination  under  the  Collections  Act 
— 4.  That  it  would  be  futile  to  allow  the 
plaintiffs'  appeal,  as,  at  the  time  the  order 
for  the  defendant's  examination  under  the 
Collections  Act  was  serve<l,  the  order  for 
arrest  was  effete,  and  the  bond  cancelled,  and 
ni  stay  of  proceedings  had  been  obtained, 
and  the  liability  of  the  sureties  could  not  be 
restored.  5.  That  while  the  defendant  was 
entitled  to  have  the  plaintiffs'  appeal  dis- 
n)issed  with  costs,  the  costs  must  be  set  off 
apainst  the  plaintiffs'  judgment  in  the  action. 


McLaughlin  Carriage  Co,  v.  Fader,  34  N.  S. 
Reps.  534. 


Jndsment  against  Married  Woman — 

Proprietary  liability — Form  of  order — Intent 
to  quit  Ontario.  Doitll  v.  Docile,  4  O.  W.  R. 
525,  5  O.  W.  R.  238,  253,  413,  6  O.  W.  R.  30. 

Judtpaent  Debtor — Application  for  Dis- 
charge — Jnterest  in  Real  Estate  —  Oroicing 
Crops — Tenancy  by  the  Curtesy.]-^A  judg- 
ment debtor,  having  made  application  to  be 
discharged  from  custody  under  an  execution 
issued  out  of  a  justice's  court,  in  the  course 
of  his  examination  disclosed  that  he  and  his 
wife  resided  upon  land  of  which  his  wife 
had  the  fee,  and  tliat  there  were  growing  crops 
upon  it  created  by  his  labour: — Held,  that, 
as  this  disclosed  an  interest  in  real  property 
that  could  not  be  taken  under  an  execution 
issued  out  of  a  justice's  Court,  the  debtor 
could  not  be  discharged.  The  husband's  estate 
of  curtesy  exists  during  the  lifetime  of  the 
wife.  Ex  p.  Geldert — In  re  Oeldert  v.  Hoar, 
3i  N.  B.  Reps.  612. 

Order  for — Defendant  in  custody  on  crim- 
inal charge  —  Motion  to  set  aside  order  — 
Forum.    Greer  v.  Powell,  2  O.  W.  R.  94. 

Order  for — Intent  to  quit  Ontario — Mo- 
tion for  discharge — Bail — Rule  1047.  Adams 
V.  Sutherland,  Josh  v.  Sutherland,  6  O.  W. 
R.  434,  10  O.  L.  R.  645. 

Order  for  Diseharse  —  Jurisdiction  — 
Facts  Appearing  in  Order — Disclosure — Cer- 
tiorari,]— An  order  of  discharge  made  by  a 
clerk  of  the  peace  under  59  V.  c.  28,  s.  32 
(X.B.),  which  states  that  the  party  discharged 
had  been  in  custody  in  the  county  of  Victoria 
by  virtue  of  an  order  of  render  made  by  the 
police  magistrate  of  the  district  of  Andover 
jmd  Perth  Civil  Court;  that  due  notice  of 
disclosure  had  been  given;  and  that  the 
hearing  took  place  at  the  time  and  place 
mentioned  in  the  notice;  and  is  signed  by  the 
clerk  of  the  peace  for  the  county  of  Victoria, 
id  a  sufficient  statement  on  the  face  of  the 
order  of  the  territorial  jurisdiction  of  the 
officer  making  the  same,  and  will  not  be 
quashed  on  certiorari.  If  there  is  evidence 
from  which  the  officer  making  the  order  for 
discharge  might  be  satisfied  that  a  full  dis- 
closure had  been  made,  the  Court  will^  not 
set  aside  the  order,  even  though  not  satisfied 
that  the  disclosure  is  a  full  one,  or  of  the 
bona  fides  of  it.  Rex  v.  Straton,  Ex  p.  Porter, 
36  N.  B.  Reps.  388. 

Order  for  Imprisonjcnent  of  Debtor — 

Right  of  Appeal — Certiorari — Debtor  Divest- 
ing Himself  of  Property — Payment  of  An- 
other Debt — Statement  of  Grounds  for  Order 
— Evidence  Given  in  Former  Proceeding,] — 
The  fact  that,  by  61  V.  c.  28,  s.  8  (N.B.i, 
amending  59  V.  c.  28,  an  appeal  to  the  Su- 
preme Court  is  given  from  an  order  of  im- 
prisonment under  ss.  46.  48,  49,  51,  and  53 
of  the  latter  Act,  does  not  deprive  a  party 
affected  by  such  order  of  his  right  to  a  cer- 
tiorari, and  the  Court  will  grant  the  writ,  if, 
in  their  opinion  and  discretion,  the  circum- 
stances warrant  it.  An  order  for  imprison- 
ment made  by  a  County  Court  Judge  on  the 
ground  that  the  debtor,  since  being  arrested 
nnd  held  to  bail,  has  divested  himself  of  the 
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nifcans  of  paying  the  debt  for  which  he  is 
sned,  is  bad  if  it  does  not  shew  on  its  face 
the  grounds  upon  which  it  was  issued;  the 
mc>i^  payment  of  a  bona  fide  debt,  after  he 
is  sued,  is  not  such  a  divesting  of  property  as 
will  render  the  debtor  liable  to  imprisonment 
under  the  Act;  and  an  order  baseu  upon  the 
evidence  given  in  a  former  proceeding  against 
the  debtor,  and  not  re-proved  upon  the  hear- 
ing of  the  application  for  the  order  in  ques- 
tion, is  bad.  Rew  v.  Forbes,  Ex  p.  Dean, 
3n  N.  B.  Reps.  580. 

Order  for — Notice  to  Defendant.] — Un- 
der art.  837,  C.  P.  C,  an  arrest  cannot  be 
allowed  except  upon  a  special  order  granted 
by  the  Court, after  notice  personally  served 
on  the  party  liable  to  arrest.  Ridgeway  v* 
Duckworth,  Q.  R.  18  S.  C.  126. 


'udgment — Damages 
— Res  Judicata — Assignment  for  Creditors.] 
— ^The  law  understands  by  injury  what  is 
said,  written,  done,  or  omitted  with  the  de- 
sign of  offending  some  one  in  his  honour,  and 
by  the  word  i)er8onal  it  includes  trespass  even 
without  the  design  of  dishonouring.  2.  Arrest 
cannot  be  ordered  for  damages  caused  to 
some  one  in  his  property  only.  3.  A  judgment 
awarding  damages  to  a  person  as  well  for 
rehabilitation  of  the  molestation  to  which  the 
defendant  has  exposed  him,  as  for  compen- 
sation for  the  loss  of  time  and  disbursements 
which  he  has  incurred,  without  making 
a  distinction  between  these  two  heads  of  dam- 
ages, attributes  no  part  of  the  sum  awarded 
to  personal  injuries ;  and  if  it  did  so,  it  would 
not  afford  the  answer  of  res  Judicata  to  an 
application  for  the  arrest  of  the  defendant  for 
non-payment  of  the  sum  fixed  by  such  judg- 
ment. 4.  A  debtor  who  makes  an  abandon- 
ment of  his  assets,  regular  and  not  contested, 
is  exempt  from  arrest  for  a  cause  arising 
before  the  filing  of  his  schedule.  BSdard  v. 
GrosboUlot.  3  Q.  P.  R.  372,  Q.  R.  18  S.  C. 
363. 


PriTiles^ — Witness — Order  for  Committal 
— Habeas  Corpus  —  Order  under  Collection 
Act — Excessive  Fees — Remedy.] — ^The  appli- 
cant was  arrested  at  the  city  of  Halifax,  at 
which  place  he  resided,  by  the  sheriff  of  the 
county  of  Halifax,  under  an  order  for  his 
arrest,  on  the  11th  February,  1904,  while  he 
was  going  to  his  place  of  business  and  return- 
ing to  his  home,  about  three-quarters  of  an 
hour  after  he  had  left  tfie  Police  Court  at 
Halifax,  where  he  had  attended  to  prosecute 
and  give  evidence  as  a  necessary  and  material 
witness  for  the  Crown  in  a  prosecution  insti- 
tuted by  himself  the  previous  day  for  an 
aggravated  assault  committed  on  him  on  the 
Gth  February,  1904.  On  a  motion  to  dis- 
charge the  prisoner  from  custody,  the  sheriff 
to  an  order  in  the  nature  of  a  habeas  corpus. 
under  B.  S.  N.  S.  c  181,  *'  Of  securing  the 
Liberty  of  the  Subject,"  returned  the  above 
order  for  arrest  as  the  cause  of  the  prisoners 
detention: — Held,  dismissing  the  application, 
that,  in  all  the  circumstances,  and  as  the 
Judge*s  order  was  of  a  punitive  and  quasi- 
criminal  character,  the  prisoner  as  a  witness 
was  not  privileged  from  arrest  under  it.  2. 
That  the  order  was  one  that  could  not  be  im- 
peached under  habeas  corpus  proceedings. 
3L  That  in  view  of  s.  37  of  the  Collection  Act, 
which  makes  the  judgment  of  the  Judge  upon 
the  appeal  under  the  Act  final,  the  prisoner's 


remedy,  if  any,  was  either  to  tender  the 
amount  properly  due  or  to  sue  for  the  penalty 
for  taking  excessive  fees  provided  by  s.  2  of 
R.  S.  N.  8.  c.  185,  but  that  in  any  event,  un- 
der s.  40  of  the  Collection  Act,  even  if  tne 
present  application  lay,  as  the  evidenoe  taken 
upon  the  examination  shewed  that  there  was 
ground  for  making  this  order,  the  application 
should  be  refused.  In  re  Brine,  24  Occ.  N. 
145. 

PrlTilese — Execution — Inferior  Court  — 
Action  on  lAmit  Bond — Assignment  by  Sheriff 
OH  Same  Day — Holiday — Sitting  of  Court.] 
— The  arrest  of  a  persop,  having  privil^e  by 
nrason  o*^  his  being  an  otHcer  oi  a  iSuiJerior 
'  Court,  under  an  execution  issuing  out  of  the 
City  Court  of  S.,  is  not  void,  nor  does  such 
privilege  cfi-oid  any  defence  to  an  aciioii  on  n 
limit -bond  entered  into  by  such  officer  in  order 
to  obtain  his  discharge.  If  two  things  are 
done  upon  1h*>  sfime  uay,  it  \^ill  be  assumed 
that  ibii^-  which  ought  to  have  been  first  done 
was  so  done;  therefore  in  an  action  upon  a 
limit  bond  by  the  assignee  of  the  sheriff,  it 
was  held,  in  the  absence  of  proof  to  the  con- 
trary rhat,  though  the  assigameuc  and  tne 
writ  commencing  the  action  was  dated  upon 
the  sam3  day,  the  bond  was  assigned  before 
the  writ  was  issued.  The  assignment  by  the 
sheriff  being  a  mere  formality,  only  going  to 
shew  that  the  assignee  was  satisfied  with  the 
security,  the  date  thereof  was  immaterial. 
Where  a  Court  was  by  statute  bound  to  sit  on 
a  certain  day  in  each  week  unless  Christmas 
Day,  New  Year's  Day,  or  any  other  legal 
holiday  should  fall  upon  such  day :  — r  Held, 
that  a  day  proclaimed  by  the  Governor-Gen- 
eral and  the  Lieutenant-Governor  as  a  holiday 
for  a  general  public  thanksgiving  was  a  legal 
holiday  within  the  meaning  of  the  Act,  and 
that  the  Court  was  not  lK>und  to  sit  upon . 
such  a  day.  Dibblee  v.  Fry,  35  N.  B,  Reps. 
282. 

Simple  Arrest — Motion  to  Quash  Writ — 
Impeaching  Debt.] — By  the  new  code  of  pro- 
cedure, on  a  petition  to  quash  a  simple  writ 
of  arrest,  the  existence  of  the  debt  may  be 
impeached ;  one  of  the  essential  allegations 
of  the  affidavit  made  on  obtaining  the  writ 
being  the  existence  of  a  debt.  Quebec  Bank 
v.  Halle,  Q.  R.  13  K.  B.  44. 

iSfee  Criminal  Law  —  Malicious  Pboce- 
DURE — Parliament — Sheriff — ^Trespass.     . 


AEREST  OF  JTJDOMENT. 


See  Judgment. 


AESON. 

See  Criminal  Law. 


ARTICLEB  CLEEK 


See  Solicitor. 
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ASSAULT. 

Action  for — Bar — Conviction.] — A  defen- 
dant charged  with  having  committed  an 
assault  with  intent  to  do  bodily  harm,  on 
being  asked  by  the  justice  whether  he  would 
be  tried  before  him  summarily  or  by  a  jury, 
elected  to  be  so  tried  by  him,  ana  pleaded 
guilty.  This  was  objected  to  by  the  prose- 
cutor, when  the  justice  stated  that  he  would 
di-st  ascertain  the  extent  of  the  assault.  After 
hearing  the  evidence  he  adjudicated  upon  the 
case  and  drew  up  a  conviction  imposing  on 
the  defendant  a  fine  and  costs,  which  the 
latter  paid : — Held,  that  the  justice  was  act- 
ing under  the  special  statutory  authority  for 
the  trial  of  indictable  offences  conferred  by 
ss.  7S3  (c)  and  786,  under  which  the  defen- 
dant is  not  relieved  from  civil  proceedings 
for  the  same  assault.  Clarke  v.  Rutherford^ 
2  O.  U  R.  206. 

Aqtion  for — Justification  —  Treapaas  — 
Ouster — Damages.] — A  plaintiff,  who  knew 
the  rules  of  an  industrial*  establishment  in 
which  persons  from  outside  were  not  allowed 
to  speak  or  communicate  with  the  employes, 
without  special  permission,  cannot  recover 
from  the  defendant,  manager  of  such  estab- 
lishment, damages  for  assault  and  battery, 
where  the  manager  ordered  him  to  leave  the 
premises,  and,  upon  his  refusal  to  do  so,  used 
ordinary  force  to  eject  him;  and  even  if  the 
plaintiff  should  shew  that  he  was  seriously 
injured  by  such  assault,  the  action  will  still 
be  dismissed  if  it  is  established  that  in  the 
course  of  the  resistance  and  altercation  the 
plaintiff  assailed  the  defendant.  Mc  Kit  trick 
v.  Sangatery  3  Q.  P.  R.  440 

Action  for — Particulars.]  —  The  plaintiff 
sued  for  damages  for  an  assault  and  battery 
on  the  9th  April,  1903,  on  the  S.S.  "Da- 
home,*'  then  being  in  Demerara;  also  for  an 
assault  and  battery  on  board  the  '*  Dahome," 
then  being  on  the  high  seas: — Held,  that,  as 
the  month  of  April  might  cover  an  assault 
and  battery  other  than  that  of  the  9th,  there 
ought  to  be  particulars  in  order  to  prevent 
surprise  at  the  trial.  An  assault  is  such  an 
easy  thing  to  commit  that  notice  of  the  parti- 
cular occasion  should  be  given.  Watson  v. 
Leukton,  23  Occ.  N.  247. 

Jnstilloation — Removal  of  Intruder  from 
Legislative  Building — Authority  of  Speaker — 
Licensee  —  Damages.]  —  To  an  action  for 
assault,  the  defendant  pleaded  that  he  was 
chief  messenger  of  the  House  of  Assembly, 
nnd  that  it  was  one  of  his  duties  as  such  to 
preserve  order  and  decorum  in  the  House, 
and  about  the  precincts  and  cor-irlors  tb«'re- 
of;  that  the  plaintiff  was  creating  a  distur- 
bance in  the  House,  etc.,  ind  interfered  with 
the  members  of  the  House  in  the  discharge 
of  their  duties,  and  that  the  def-sn-laiit,  h;ivibg 
first  requested  the  plaintiff  to  cease  making 
such  disturbance,  which  :he  i:lainuff  rf;fubed 
to  do,  removed  her,  using  no  more  force  \hs\u 
was  necessary;  that  the  Housa  of  Assembly, 
through  the  Speaker,  ordered  the  defendant  to 
remove  the  plaintiff.  It  appeared  on  the  trial 
that,  at  the  time  of  the  alleged  assault,  the 
House  was  not  in  session,  and  the  jury  were 
instructed  that  the  defence  that  the  defendant 
was  an  officer  appointed  for  the  purpose  of 
preserving  decorum,  referred  to  a  disturbance 
while  the  House  and  Cojnmittee  were  in  ses- 


sion. The  jury  found  in  favour  of  the  plain- 
tiff' and  assessed  the  damages  at  $500 : — Held, 
per  Townshend,  J.,  that  the  alleged  assault 
uaving  taken,  place  outside  the  portion  of  the 
province  building  exclusively  assigned  to  and 
occupied  by  members  during  the  session,  the 
Speaker  had  no  authority,  as  such,  to  inter- 
fere with  the  plaintiff,  and  the  justification 
pleaded  by  the  defendant,  that  he  acted  un- 
der the  orders  of  the  Speaker,  would  not  pro- 
tect him;  that  while  the  damages  awarded 
were  high,  that  was  a  matter  peculiarly  for 
the  jury.  Per  Meagher,  J.,  that  no  sufficient 
justification  had  been  established,  and  the 
verdict  could  not  be  disturbed.  Per  Graham, 
E.J.,  that  the  plaintiff  was  only  entitled  to 
be.  or  remain,  in  and  about  the;  corridors,  by 
virtue  of  some  license,  express  or  implied ; 
that  questions  should  have  been '  submitted  to 
the  jury  as  to  whether  the  plaintiff  was  there 
bona  fide  transacting  business;  whether  a 
reasonable  tiuie  had  not  expired ;  and  whether 
there  was  not  a  disturbance  constituting  an 
abuse  of  the  license;  that  either  the  Speaker 
or  defendant  had  a  right  to  request  the  de- 
fendant to  depart,  and  had  a  superior  right, 
which  would  justify  her  removal  on  her  re- 
fusal to  go;  that  evidence  of  the  defendant 
acting  in  the  preservation  of  order  was  proper 
evidence  to  be  submitted  to  the  jury.  Per  Mc- 
Donald, C.  J„  that  the  sergeant-at-arms,  or 
any  officer  of  the  House,  under  the  direction 
of  the  Speaker,  may  rempve  from  the  House 
and  its  precincts,  during  the  session  of  the 
legislature,  any  person  who  obtrudes  him.self 
into  the  House,  or  its  corridors,  or  remains 
there  without  permission,  and  in  defiance  of 
orders,  causing  annoyance,  discomfort,  or  in- 
terruption to  members ;  that  the  plaintiff  be- 
ing in  the  House  against  the  orders  of  the 
Speaker,  and  conducting  herself  in  such  a 
manner  as  to  incommode  members  in  ihe 
transaction  of  public  business,  her  removal 
was  justified.  Hubert  v.  Payson,  36  N.  S. 
Reps.  211.  Reversed,  24  Occ.  N.  168,  34  S. 
C.  R.  400. 

Polioe  Constable — Acting  Virtute  Officii 
— Malice — Reasonable  and  Probable  Cause — 
Excess  of  Violence— R.  8.  O.  1897,  c.  88.}—- 
The  defendant,  a  police  constable  of  a  city, 
on  being  directed  by  the  clerk  of  the  market 
having  the  superintendence  of  the  market 
grounds  and  buildings,  and  of  the  persons, 
horses,  and  vehicles  frequenting  it,  acting  in 
the  supposed  performance  of,  and  with  a 
bona  fide  intention  of  discharging  his  duty 
without  any  malice,  compelled  the  plaintiff, 
a  driver  of  a  watering  cart,  to  move  with 
his  cart  from  a  position  he  had  taken  in  the 
market  place,  in  consequence  of  which  a 
scuffle  ensued  in  which  the  plaintiff  was 
assaulted  and  injured.  In  an  action  for  the 
assault,  the  jury  found  in  favour  of  plain- 
tiff and  awarded  $300: — Held,  on  appeal, 
that  the  defendant  came  within  the  protection 
afforded  by  R.  S.  O.  1897  c.  85,  which  applies 
even  to  officers  acting  illegally,  where  they 
do  so  in  the  supposed  performance  of  their 
duty.  4  O.  W.  R.  4,  24  Occ.  N.  349,  8  O,  L. 
R.  251.  Judgment  appealed  by  plaintiff  to 
the  Court  of  Appeal,  which  restored  the  judg- 
ment at  the  trial.  Kelley  v.  Barton,  26  O. 
R.  608,  affirmed  in  22  A.  R.  522,  followed. 
MoHarity  v.  Harris,  6  O.  W.  R.  232,  10  O.  L. 
R.  610. 

8ee  Criminal  Law — Parliament — ^Tbes- 
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ASSESSMENT  ANB  TAXES. 

Assessment  Roix,  89. 
CUAJiGE  OK  La?3d,  89. 

Collection  of  Taxes,  90. 

equalizatio^'  of  assessments,  92. 

Exemption  B,  92. 

Local  Improvement  Districts  in  N. 

W.  T.,  97. 

Prupestt  assessable,  98. 

Special  Taxes,  100. 

Statute  Labour,  103. 

Tax  Sale,  103. 

Valuation  of  Property,  107. 

Other  Cases,  113. 


I.  Assessment  Roll. 

Contestation — Prescription  —  Interrup- 
iion  —  Injunction.]  —  The  contestation  of  a 
ajiecial  ajsseasment  roll  by  a  person  named 
therein  has  not  the  effect  of  interrupting  pre- 
scription as  regards  other  persons  subject  to 
fRich  assessment.  2.  Even  where  the  party 
contesting  obtains  a  temporary  order  enjoin- 
ing the  city  against  making  any  collection  un- 
der the  roll  attacked,  prescription  is  not  in- 
terrupted as  regards  other  persons  named  in 
the  assessment  roll,  where  the  making  of  such 
order  is  not  objected  to  by  the  city,  and 
w^here  no  steps  are  subsequently  taken  by  the 
city  to  obtain  its  rescission.  City  of  Mon- 
ttcal  V.  Land  and  Loan  Co,,  Q.  R.  23  S.  C. 
461. 


II.  Charge  on  Land. 

Cost  of  Road-work — Personal  Liability 
of  Purchaser.] — A  municipal  corporation  ha© 
no  right  of  action  to  recover  the  costs  of  road- 
work  against  the  subsequent  purchaser  of  the 
Itind  assessed,  but  must  first  take  judgment 
upiinst  the  person  liable  for  such  work. 
Township  of  Koxton  v.  De  Lorimier,  Q.  R.  24 
S.  C.  57. 

Sckool  Rates  —  Hypothec — Ytegistration 
—Judgment — Sale  —  Interest  —  Costs  —  Pre- 
scription,]— School  rates  constitute  a  privi- 
leged claim  upon  immovables  (art.  2009,  2011, 
C.C),  and  are  exempt  from  the  formality  of 
registration  (art.  2084,  C.C.).  2.  Where,  un- 
der a  specific  provision  of  the  law,  a  hypothec 
exists  without  registration,  a  judgment  upon 
the  debt  does  not  need  to  be  registered  in 
order  to  preserve  the  hypothec,  nor  does  sale 
purge  the  property  therefrom.  3.  The  hypo- 
thec also  covers  interest  and  the  costs  of  a 
personal  judgment  against  the  debtor,  such  in- 
terest and  costs  being  accessories  oi^  the  debt 
(art.  2017,  C.C).  4.  An  action  and  judg- 
ment against  the  principal  debtor  interrupt 
the  three  years*  prescription  as  against  those 
who  acquire  the  property  from  him.  West- 
m€>unt  School  Commissioners  v.  Pitt,  Q.  R.  24 
S.  C.  7. 

Sehool  Rates — Hypothec — Registration — 
Personal  Liahility  of  Purchaser.] — A  person 


who  acquires  land  after  the  imposition  of  a 
school  assessment  upon  it,  is  not  personally 
liable  for  the  payment  thereof,  although  the 
assessment  is  a  special  charge  upon  such  prop- 
erty, bearing  hypothec  without  registration. 
Uoxion  School  Commissioners  v.  De  Lorimier, 
g.  R.  24  S.  C.  48. 


School  Rate 

motion  to  quash 
pi-eme  Court  by 
fixing  the   rate 
rax.  as  required 
tax  on  property 
that  the  whole 
re  Cape  Breton 
Occ.  N.  238. 


— Illegality — Quashing.]  — A 
the  rate  brought  into  the  Su- 
certiorari,  24  Occ.  N.  05.  In 
the  assessors  levied   no   poll 

by  law,  thus  increasing  the 
of  all  the  ratepayers : — Held, 
rate  should  be  quashed.     In 

School  Section  No,  121,  24 


School  Taxes — Returns  of  treasurers  of 
school  districts  —  Confirmation  —  Unoccupied 
and  unpatented  lands — Homestead  holdings — 
Liens  of  loan  company  —  Constructive  occu- 
pancy. Re  Attorney-General  for  North-West 
Territories  and  Caiiada  Settlers  Loan  and 
Trust  Co.   (N.W.T.),  1  W.  L.  R.  225. 


III.  Collection  of  Taxes. 

Distress — Tender  of  part — Statute  labour 

—  Illegal    assessment  —  Statute  —  Imperative 

provision  —  Costs  —  Set-oflf  —  Solicitor's  lien. 

Waechter  v.   Pinkerton,  2  O.   \V.   R.  645,  6 

O.  L.  R.  241. 

"  Owner  " — Agent  for  Mortgagees  —  Con- 
ditional Purchase.]  —  The  plaintiff  agreed 
with  mortgagees  in  possession  of  the  mort- 
gaged land  to  purchase  it  at  a  sum  equal  to 
principal,  interest,  and  costs,  such  purchase 
to  be  carried  out  so  soon  as  the  mortgagees 
should  obtain  a  final  order  of  foreclosure,  and 
in  the  meantime  that  he  should,  as  their  agent, 
manage  the  property: — Held,  that  the  plain- 
tiff, who  had  not  been  assessed  for  the  prop- 
erty in  question,  and  against  the  name  the 
tiixes  in  question  had  not  been  charged  on 
the  collector's  roll,  was  not  an  *'  owner "  of 
the  premises  within  s.  35,  s.-s.  3,  of  the 
Assessment  Act,  R.,  S.  O.  1897  c.  224,  whereby 
the  collector  is  authorized  to  levy  unpaid 
taxes  "  upon  the  goods  and  chattels  of  the 
owner  of  the  premises  found  thereon;"  and 
such  taxes  could  not  be  levied  upon  his  goods. 
Lloyd  V.  Walker,  22  Occ.  N.  256,  4  O.  L.  R. 
132,  1  O.  W.  R.  383. 

"Owner"  —  Agreement  for  Purchase  — ' 
Fart  Performance — Local  Improvement  Rates 
—Distress  Warrant  —  Abandonment  of  Dis- 
tress.]— A  purchaser,  who  has  gone  into  pos- 
scs'sion  and  made  part  payment  of  the  pur- 
chase money  under  an  agreement  for  the  sale 
of  land  unexecuted  by  the  vendor,  which  pro- 
vides for  payment  by  the  purchaser  of  the 
rjixes,  rates,  and  assessments  rated  or  charged 
from  the  date  of  the  agreement,  is  an 
•*  owner "  within  s.  135  of  the  Assessment 
Act,  and  is  liable  for  the  taxes  accruing  dur- 
ing his  occupancy,  although  they  may  have 
been  assessed  against  a  former  owner.  Local 
improvement  rates  grouped  with  other  taxes 
under  the  Assessment  Act,  and  included  in 
the  collector's  roll,  are  taxes,  in  a  broad  sense, 
and  may  be  collected  or  realized  by  uniform 
statutory  process.  2.  A  warrant  of  distress 
specifying  two  bailments  is  unobjectionable. 
3.  Where  one  bailiff  had  rightly  entered  and 
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seized,  and  bad  afterward^  withdrawn  by  rea- 
son of  the  misstatements  of  the  owner,  it  was 
held  competent  for  another  bailiff  to  return 
forthwith  and  continne  the  first  lawful  taking. 
McDougall  V.  McMillan,  25  O.  P.  75,  92, 
lol lowed.  Sawers  v.  City  of  Toronto,  22  Occ. 
N.  25,  380,  2  O.  L.  R.  717,  4  O.  L.  R.  (>24,  1 
O,  W.  R.  656. 


Notice  or  Denuu&d  —  Removal  of  Ooods 
-  -  Warrant  for  Distress  —  "  Good  Reason  to 
Believe  " — Onus.] — ^It  is  essential  to  the  vali- 
dity of  a  notice  or  demand  under  R.  S.  O. 
c.  224,  s.  1^  (1),  that  it  should,  as  required 
by  8.-8.  (2),  contain  a  schedule  specifying 
the  different  rates,  etc.  The  question  whether 
the  collector  has  such  "good  reason  to  be- 
lieve "  a  ratepayer  is  about  to  remove  his 
goods  as  would  justify  him  in  obtaining  a 
magistrate's  warrant  of  distress  under  s.  135 
^4)  is  one  for  the  jury,  the  onus  being  upon 
I  he  collector  to  prove  that  he  had: — Held, 
under  the  circumstances  of  this  case,  that  he 
had  not,  and  that  the  plaintiff  was  entitled  to 
recover  damages  for  illegal  distress.  Mc- 
jLinnon  v.  McTague,  21  Occ.  N.  207,  1  O.  L. 
U.  233. 


Personal  Property  —  Illegal  Distress — 
Action  for — Mortgagee's  Bailiff,} — Under  s. 
135  a  (1)  3  added  to  the  Assessment  Act,  R. 
S.  O.  1897  c.  224,  by  62  V.  (2)  c.  27,  s.  11, 
goods  which  are  not  in  the  possession  of  the 
person  assessed  iu  respect  of  I  hem  cannot  be 
distrained  for  the  taxes  assessed  against 
them.  Goods  which  had  been  mortgaged  were 
when  seized  in  the  possession  of  the  mort^ 
gagee*8  bailiff,  who  had  taken  possession  upon 
default: — Held,  that  the  bailiff  had  a  right 
to  bring  an  action  for  illegal  distress. 
Donahue  v.  Campbell,  2  O.  L.  R.  124. 


Warrant — Payment  under  Constraint  — 
Illegal  Arrest — Action  for.] — A  warrant  for 
taxes  alleged  to  be  due  to  the  defendants  wab 
issued  by  the  town  treasurer  and  placed  in 
the  hands  of  a  constable  for  collection.  The 
constable  went  to  the  plaintiff's  place  of  busi- 
ness to  collect  the  amount,  but,  it  being 
Saturday  night,  an  arrangement  was  made  be- 
tween the  constable  and  plaintiff  that  the 
latter  would  go  up  on  Monday  morning  and 
see  about  the  taxes.  The  plaintiff  went  to  tne 
treasurer's  ofiice  and  contended  that  the 
amount  claimed  in  the  warrant  had  been  paid, 
but,  as  the  treasurer  insisted  that  the  amount 
had  not  been  paid,  the  plaintiff  handed  him  the 
amount  claimed.  It  appeared  that  the  amount 
in  dispute  was  due  in  respect  of  a  proi>erty 
which  the  plaintiff  sold  to  Y.,  who  agreed 
to  pay  the  taxes  upon  it,  and  paid  the  same 
to  the  treasurer,  intimating  that  it  was  paid 
on  account  of  the  plaintiff's  property,  but 
that  the  treasurer  appropriated  the  amount  in 
payment  of  a  like  amount  due  by  Y.  person- 
ally. The  plaintiff  brought  an  action  for 
illegal  arrest,  and  claimed  as  special  damage, 
*'  amount  wrongfully  extorted  from  the  plain- 
tiff, as  set  forth  in  paragraph  4  of  the  plead- 
ing, $8.25."  Paragraph  4,  referred  to,  de- 
tailed the  issue  of  the  warrant  "  whereby  the 
plaintiff  was  unlawfully  compelled  to  pay  an 
illegal  demand  of  the  defendants,  to  wit.  the 
sum  of  $8.25:"  —  Held,  that,  even  on  the 
plaintifTs  own  evidence,  the  action  must  fail. 
Walker  v.  Town  of  Sydney,  36  N.  S.  Reps. 
4S. 


IV.  Equalization  of  Assessments. 

Appeal  to  Connty  Court  Jndse — 2'ime 
for  Judgment — Imperative  Enactment,] — ^The 
provision  in  s.-s.  7  of  s.  88  of  the  Assessment 
Act,  R.  S.  O.  1897  c.  224,  that  the  judgment 
of  the  County  Court  Judge  on  appeal  from  the 
equalization  by  the  county  council  of  the 
assessment  of  the  county  shall  not  be  de- 
ferred beyond  the  Ist  day  of  August  next 
after  such  appeal,  is  imperative*  Proceed- 
ings for  equalization  of  the  assessment,  and 
the  rolls  of  what  financial  year  are  to  be 
equalized,  considered.  Judgment  in  3  O.  L.  R. 
169,  22  Occ.  N.  48,  reversed.  In  re  Town- 
ship of  'Nottawasaga  and  County  of  8imcoe, 
22  Occ.  N.  172,  4  O.  L.  R.  1,  1  O.  W.  R. 
278. 


V.   ElXEMPTIONS. 

Book  Debts.] — Book  debts  are  assessable 
in  th6  city  of  St.  John  under  s.  121  of  52  V. 
c.  27  (N.B.),  as  amended  by  63  V.  c.  43. 
Railway  bonds  secured  by  mortgage  are  not 
exempt  under  these  Acts.  Rex  v.  /Sharp,  /$»> 
p.  Turnbull,  35  N.  B.  Reps.  477. 

Canadian  Paelfie  Railway  —  Branch 
Lines — Buildings — **  Superstructure  "  — Valu- 
ation.]— Clause  16  (relating  to  exemption 
from  taxation)  of  the  agreement  between  the 
Canadian  Pacific  Railway  Company  and  the 
Government  of  Canada,  as  embodied  in  44  V. 
c.  1,  is  not  applicable  to  the  Crow's  Nest 
Pass  Railway,  but  is  applicable  only  to  the 
mnin  line  of  the  Canadian  Pacific  Railway 
i.'ompany,  and  to  such  branches  thereof  as  the 
company  w^as  authorized  by  clause  14  of  the 
agreement  to  construct  from  points  on  the 
main  line,  and  does  not  extend  to  other  dis- 
tinct lines  of  railway  which  the  company  may 
have  been  subsequently  authorized  to  con- 
struct. Under  the  Ordinance  respecting  the 
Assessment  of  Railways,  C.  O.  1898  c.  71,  s. 
3,  the  round-houses,  station,  or  office  build- 
ings, section  houses,  employees*  dwellings, 
freight  sheds,  and  other  buildings  of  like 
nature  belonging  to  a  railway  company  and 
situated  upon  it,  are  not  included  in  the  term 
"  superstructure,"  but  may  be  assessed  sepa- 
rately as  personal  property  under  the  Muni- 
cipal Ordinance.  Such  buildings  should  not 
be  valued  as  part  of  the  railway  as  a  going 
concern,  and  as  having  a  special  value  as  such, 
but  merely  at  what  they  are  worth  separate 
and  distinct  from  other  portions  of  the  rail- 
way. When  only  two  and  a  half  stalls  of  a 
round-house  were  situated  within  the  tnuni- 
cipality,  and  the  round-house  was  shewn  to 
be  worth  $900  a  stall,  the  assessment  was 
fixed  at  $2,250.  In  re  Canadian  Pacific  R. 
W.  Co.  and  Town  of  Macleod,  5  Terr.  L.  R. 
192. 

Canadian    PaeiiLo    Railway    Itaads — 

Twenty  Years'  Exemption — Grant  from  the 
Crown — Taxation  by  the  Dominion — School 
Taxes — Time  of  Vesting  of  Land  Granted.] 
— The  words  "grant  from  the  Crown"  in 
clause  16  of  the  contract  between  the  govern- 
ment of  Canada  and  the  promoters  of  the 
Canadian  Pacific  Railway,  ratified  by  Act  of 
I'arliament,  44  V.  c.  1,  mean  the  letters  pa- 
tent conveying  the  land,  and  the  twenty 
years*  exemption  from  taxation  provided  for 
in  that  clause  do  not  begin  to  run,  in  respect 
of  any  particular  parcel,  till  the  date  of  the 
letters  patent.     The  words  "  taxation  by  the 
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Llominion  *'  in  the  same  clause  do  not  include 
t£i3.ation  by  school  corporations  created  by 
the  Government  of  the  North- West  Terri- 
tories under  powers  of  legislation  conferred 
upon  it  by  various  Acts  of  Parliament  prior 
to  the  statute  referred  to,  and,  consequently, 
the  i-ailway  company  are  not  exempted  by 
said  clause  from  taxation  of  their  lands  by 
isuch  a  school  cotporation  until  such  lands 
shall  be  included  in  a  Province  hereafter  to 
u*i  created. — Under  the  contract  referred  to 
and  the  company's  charter  of  incorporation 
and  the  ratifying  Act,  44  V.  c.  1,  it  was  not 
intended  that  they  should  take  any  vested  in- 
terest in  any  specific  lands  until  actual 
formal  conveyance  from  the  Crown  by  letters 
IJatent  in  the  usual  course.  Rural  Municipal- 
ity of  2iorth  Cypress  v.  Canadian  Faciiic  R, 
W.  Co,,  Rural  Municipality  of  Argyle  v.  Cana- 
aian  Pacific  R.  IF.  Co.,  /School  Distrtct  of 
Upringdale  v.  Canadian  Pacific  R.  W,  Co,, 
23  Occ.  N.  159,  14  Man.  L.  R.  382. 


-Property  Bought  for  School — Col- 
iiotor's  Roll,] — An  immovable  bought  by  the 
government  of  the  province  to  establish  upon 
it  a  normal  school  is  not,  by  the  acquisition 
of  it  for  that  purpose,  made  exempt  from 
municipal  taxes. — 2.  A  municipal  tax  does 
not  become  a  charge  upon  immovables  which 
it  affects,  until  the  coming  into  force  of  the 
collector's  roll.  Corporation  of  Ndtre-Dame 
4e  Quebec  v.  The  King,  Q.  R.  25  S.  C.  195. 


-Exemption — Superannuated  civil 
servant — Retiring  allowance.  Bucke  v.  City 
of  London,  6  O.  W.  R.  406,  10  O.  L.  R.  628. 

ICajiiifaotiiTiiig  Company — Act  of  In- 
corporation — CoiiHtruction — Scope  of  Exemp- 
tions—**  Law  '*— -"  C'oi*n«y."]— The  plaintiffs 
were  given  power  by  their  Act  of  incorpora- 
tion (Acts  of  1899,  c.  84,  s.  6)  "to  pur- 
chase, acquire,  hold,  use  occupy,  sell,  and  con- 
vey real  estate,"  &c. — ^By  s.  14  it  was  pro- 
vided that,  if  the  plaintiffs  should  locate  any 
of  their  works  in  any  part  of  the  county  of 
Cape  Breton,  all  the  property,  income,  and 
earnings  of  the  plaintiffs  should  be  exempt 
from  taxation  "  under  any  law,  ordinance, 
or  by-law  of  any  municipal  or  local  author- 
ity :"  provided  that  such  exemption  should 
not  apply  "  to  any  building  used  as  a  dwelling 
house,  or  for  any  purpose  not  connected  with 
the  business  of  the  companv,  nor  to  land  on 
which  the  same  is  erected.  — The  defendant 
municipality  sought  to  assess  lands  not  pur- 
chased for  the  works  or  operations,  or  in  con- 
nection with  the  operations,  of  the  plaintiffs, 
and  which  were  offered  to  the  public  for  sale 
at  a  price  greater  than  that  paid  for  them : — 
Held,  that  the  word  "  law,**  as  used  in  s.  14, 
must  be  read  in  the  sense  of  general  law 
of  the  province  relating  to  assessment,  there 
being  nothing  in  the  context  to  restrict  its 
meaning ;  that  the  word  "  county "  must  be 
read  as  meaning  the  whole  geographical  area 
of  the  county,  including  any  city  or  town 
iftithin  its  borders;  and  that  the  wording  of 
th^  statute  made  it  clear  that,  with  the  ex- 
ception specifically  mentioned,  the  exemption 
jri\en  to  the  plainti£b  was  intended  to  apply 
to  all  taxation,  whether  general  assessment 
for  the  county  or  local.  Dominion  Iron  and 
Hfeel  Co,  v.  City  of  Sydney,  37  N.  S.  Reps. 
495. 

PersoBAl  Property — Exemptions — Trus- 
tees— ^Non-reeident  beneficiaries — Income  of 
trust   estate.      Re   Macpherson   and   City   oi 


Toronto,  Re  Hamilton  and  City  of  Toronto, 
1  O.  W.  R.  234. 

Personal  Property  Owned  ont  of 
Provlnoe  —  Exemptions  —  Cash  in  banks — 
Trustees.  Re  Leadley  and  City  of  Toronto, 
1  O.   W.  R.  239. 

Personal  Property  of  BCilitary  Per- 
sons— Government  Building.]  —  Under  the 
provisions  of  the  Halifax  city  charter.  Acts 
of  1891,  c.  58,  s.  336,  the  following,  among 
other  property,  is  exempted  from  assessment : 
"  All  personal  property  of  military  persons 
residing  in  government  buildings,  or  bar- 
racks," etc.: — Held,  that  a  private  house  in 
the  city,  under  lease  to  His  Majesty's  Prin- 
cipal Secretary  of  State  for  the  War  De- 
partment, for  the  purpose  of  being  used  as  a 
place  of  residence  by  a  military  person,  for 
whom  there  was  no  suitable  accommodation 
in  any  barracks  in  Halifax,  was  a  *'  govern- 
ment building "  within  the  meaning  of  the 
statute,  and  that  personal  property  contained 
in  such  building  was  exempt  from  taxation 
for  civic  purposes.  Smith  v.  City  of  Halifaw, 
35  N.  S.  Reps.  373. 

Portion  of  Building  —  Assessment  of 
Remainder.] — The  fact  that  a  portion  of  a 
building  assessed  for  taxes  under  the  Muni- 
cipal Ordinance,  is  occupied  by  the  Crown 
under  lease,  and  is  therefore  exempt  under 
s.  121,  s.-s.  1,  of  that  Ordinance,  does  not 
prevent  the  remaining  portion  being  assessed 
for  a  proportionate  part  of  the  value  of  the 
whole.  Aiaclcod  Improvement  Co.  v.  Town  of 
Macleod,  5  Terr.  L.  R.  190. 

Property  of  Companies — **  Plant  and 
Appliances " — Public  Streets  of  Municipal- 
ity.]— The  words  **  plant  and  appliances " 
used  in  s.-s.  4  of  the  new  s.  18  of  the  Assess- 
ment Act,  substituted  by  2  Edw.  VII,  c.  31, 
s.  1,  are  confined  to  any  plant  and  appliances 
located  upon  the  streets,  roads,  highways, 
and  other  public  places  in  the  municipality, 
such  words  taking  this  limited  meaning  be- 
cause they  must  be  referred  to  the  words 
"  rolling  stock "  which  immediately  precede 
them  in  the  same  sub-section,  and  because 
it  was  manifestly  the  intention  of  the  Legis- 
lature in  enacting  a  new  s.  18  to  deal  only 
with  the  method  of  assessing  so  much  of  the 
property  of  the  companies  named  in  s.-s.  2  as 
was  situate  upon  the  public  streets  of  the 
municipality.  In  re  City  of  Toronto  Assess- 
mirtt,  22  Occ.   N.   390. 

Property  of  Mnnioipality  Sitnate  in 
Another  Mnnioipality.]  —  Upon  the  pro- 
per construction  of  s.  7,  s.-s.  7,  of  the  As- 
sessment Act,  R.  S.  O.  1897  c.  224,  providing 
that  *•  the  property  belonging  to  any  county 
OP  locM!  municipality"  shall  be  exempt  from 
taxation,  pioperty  acquired  by  the  corpor- 
ation of  a  town,  under  a  special  Act,  62  V.  c. 
64  (O.),  as  amended  by  2  Edw.  VII.  c.  53, 
situate  in  a  neighbouring  township,  at  a  dis- 
tance of  19  miles  from  the  town,  and  con- 
sisting of  land,  buildings,  machinery,  and 
plant  for  the  purpose  of  generating  and  trans- 
mitting electrical  energy  to  the  town  for  light- 
ing, heating,  manufacturing,  and  such  other 
purposes  and  uses  as  might  be  found  desir- 
able with  power  to  distribute,  sell,  and  dis- 
pose of  such  electrical  power  in  the  town  and 
elsewhere  within  a  radius  of  25  miles,  is  ex- 
empt from  taxation  by  the  township  corpor- 
ation.    In  re  Town  of  Orillia  and  Townsh^ 
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of  Maicheda^h,  24  Dec.  N.  216,  7  O.  L.  R. 
380,  3  O.  W.  R.  91. 


ray — General  Assessment  Act — Von- 
siruvtion — Application  to  Railways  of  Coat 
Company,] — The  Assessment  Act,  R.  S.  N. 
S.  IIKX)  c.  73,  s.  4,  S.-S.  (p),  (as  amended  by 
Act  of  1^2,  c.  20),  exempts  from  taxation 
'*  the  road,  rolling  stock,  bed,  track,  wharves, 
station  houses,  buildings,  and  plant  used  ex- 
clusively for  the  purpose  of  any  railway  either 
in  course  of  construction  or  in  operation  un- 
der tJbe  authority  of  au^  Act  passed  by  the 
legislature  of  Nova  Scotia:" — Held,  that  this 
exemption  extended  to  all  lines  of  railway 
built,  owned,  or  operated  by  the  plaintiffs, 
including  road  bed,  right  of  way,  piers,  and 
plant  and  appurtenances  of  extensions  t^>iighi 
to  be  assessed  by  the  defendants,  but  not  to 
lands  which  formed  no  part  of  the  land  used 
exclusively  for  railway  purposes,  or  >vhich, 
having  been  at  one  time  so  used,  had  been 
abandoned  or  appropriated  to  other  purposes, 
or  to  a  steamer  used  solely  for  the  company's 
own  purposes. — it  could  not  have  liecn  the 
intention  of  the  legislature,  in  granting  ex- 
emption, to  permit  a  general  system  .of  rail- 
ways and  connections  to  be  so  cut  up  that 
certain  parts  should  be  liable  to  taxation 
while  other  parts  were  exempted.  Neither  is 
it  sufficient  to  deprive  a  company  of  the 
benefit  of  exemption  that,  at  the  time  in 
question,  only  coal  mined  by  the  company 
is  carried  over  one  of  its  extensions,  there 
being  provision  under  the  Railway  Act  to 
compel  it,  if  necessary,  to  carry  freight  for 
any  other  person  or  company.  Dominion 
Coal  Co,  V.  City  of  Sydney,  37  N.  S.  Reps. 
t'04. 

Railway — ^Track  along  highway — Orders 
in  council — Statutes — Contract.  Be  Grand 
Trunk  It.  W.  Co,  and  City  of  Toronto,  2  O. 
W.  R.  602,  4  O.  W.  R.  450,  6  O.  W.  R.  27, 

852. 

Railway. —  Imposition  of  Tax  —  Date— 
Municipal  Act.] — Section  3  of  R.  S.  N.  S. 
1900  c  73  (Assessment  Act)  «ixempted  from 
taxation  "  the  road,  rolling  stock  .... 
used  exclusively  for  the  purpose  of  any  rail- 
way, either  in  course  of  construction  or  in 
operation,  exempted  under  the  authority  of 
any  Act  passed  by  the  Legislature  of  Nova 
Scotia."  Prior  to  the  passing  of  this  Act  the 
appellants'  railway  had  always  been  exempt 
from  taxation,  but  all  former  Assessment 
Acts  were  repealed  by  these  Revised  Statutes, 
so  that  it  was  not  "  exempted  "  when  the  lat- 
ter came  into  force.  By  2  Edw.  VII.  c.  25, 
assented  to  on  the  27th  March,  1902,  the 
word  "  exempted "  was  struck  out  of  the 
above  clause,  and  in  May,  1902,  the  appel- 
lants were  included  in  the  assessment  roll 
for  that  year  for  taxation  on  their  railway: 
—  Held,  per  Taschereau,  C.J.,  that  under 
the  above  recited  clause  the  railway  was 
exempt  from  taxation :  —  Held,  per  Davies, 
Nesbitt,  and  Killam.  JJ.,  that,  if  the 
railway  could  be  taxed  under  the  Assess- 
ment Act  of  1900,  the  rate  was  not  auth- 
orized until  the  amending  Act  of  1902,  by 
which  it  was  exempt,  had  come  into  force, 
and  no  valid  tax  was,  therefore,  imposed. 
Dominion  Iron  and  Steel  Co.  v.  McDonald, 
24  Occ.  N.  286,  35  S.  C.  R.  98. 

Railway     Mort^ase     Bonds.]   —  The 

whole  of  an  estate  of  a  deceased  person,  liable 
to  be  assessed  in  the  city  of  St.  John,  may  be 
rated  in  the  names  of  the  resident  trustees 


under  52  V.  c.  27,  s.  135,  though  one  of  the 
three  trustees  in  whom  it  invested,  is  resident 
abroad^  Railway  bonds,  secured  by  a  mort- 
gage, are  not  mortgages  within  the  meaning^ 
of  s.  I2l,  as  amended  by  63  V.  c.  43,  and  are 
not  exempt  from  taxation.  Uew  v.  tSharp,  tlx 
p.  Lewin,  35  N.  B.  Reps.  470. 

RaUway  Iiands — School  Taxes — By-law 
—Validating  Statute.]--!!!  1881  the  plaintiffs 
ptfssed  a  by-law.  No.  148,  providing  for  a 
bonus  to  the  defendants  in  consideration  of 
certain  works  to  be  undertaken  by  the  dcfena- 
ants,  and  also  providing  that  the  defendants 
should  be  forever  exempt  from  all  "  municipal 
taxes  and  rates,  levies  and  assessments,  of 
every  nature  and  kind."  In  1883  the  Legis- 
lature of  Manitoba  passed  an  Aci  r. a  king 
valid  by-law  No.  148  of  the  city  of  Winnipeg, 
describing  it  as  a  by-law  for  a  bonus,  but 
omitting  ail  reference  to  the  exemption 
clause: — Held,  affirming  the  judgment  in  12 
Man.  L.  R.  581,  19  Occ.  N.  287,  that  the 
statute  made  valid  the  whole  by-law  148,  that 
relating  to  exemption  from  taxes,  as  well  as 
the  portion  recited  in  the  Act: — Held,  also, 
reversing  the  judgment,  that  under  the  by- 
law school  taxes  were  included  in  the  exemp- 
tion from  **  all  mnuicipal  taxes."  City  of 
Winnipeg  v.  Canadian  Pacific  R.  W.  Co.,  20 
Occ.  N.  433,   30  S.  C.  R.  558. 


School  Taxes — Recovery  of  Taxes  Paid 
by  Mistake — Court  of  Revision.] — Certain  of 
the  plaintifiTs  lots  were  by  by-law  of  the  de- 
fendant municipality  "exempted  from  pay- 
ment of  taxes,"  for  the  year  1899  and  other 
years.  The  said  lots  were  assessed  for  taxes 
for  the  said  year  "  for  school  purposes  only." 
Thereafter  the  plaintiff  received  from  the  de- 
fendant a  statement  and  demand  for  payment 
within  30  days  of  the  taxes  on  the  said  lots 
for  the  said  year,  and  "  in  consequence  of  the 
said  demand  "  paid  the  same : — Held,  that, 
assuming  the  plaintiff  was  entitled  to  exemp- 
tion from  taxation  for  school  purposes,  this 
did  not  amount  to  such  an  involuntary  pay- 
ment as  would  entitle  the  plaintiff  to  recover 
the  amount  so  paid.  Effect  of  decision  of 
Court  of  Revision  discussed.  Spring-Rice 
V.  Town  of  Regina,  5  Terr.  L.  R.  171. 

Trustees — Income.] — Under  s.  46  of  the 
Assessment  Act,  R.  S.  O.  1897  c.  224,  the 
income  derived  from  property  vested  in  troB- 
tees  must  be  regarded  for  the  purpose  of 
assessment  as  their  own  income,  and  is  sub- 
ject to  assessment  although  the  trustees  have 
no  personal  interest  in  it.  Its  ultimate  des- 
tination and  mode  of  expenditure  are  im- 
material, and  the  obligation  of  the  trustees 
to  pay  it  to  the  beneficiaries  is  not  a  debt 
to  be  set-off  against  it : — Quaere,  whether  the 
amendment  to  the  section  by  63  V.  c.  34,  s. 
3,  affects  the  question.  In  re  McMaster  and 
City  of  Toronto,  21  Occ,  N.  559,  2  O.  L.  R. 
474,  1  O.  W.  R.  98. 

Unooonpled  Lands  of  Cro'wn — Land 
Grant  of  Canadian  Pacific  Railway  Com- 
pany.]—brown  lands  which  have  been  set 
apart  for  the  land  grant  of  the  Canadian 
Pacific  Railway  Company,  and  earned  by  that 
company  as  part  of  its  land  grant  under 
the  schedule  to  44  V.  c,  1.  "  An  Act  re- 
specting the  Canadian  Pacific  Railway,'*  but 
which  have  never  been  sold  or  occupied  by 
the  company,  are  exempt  from  taxation  by 
school  districts  in  the  Territories,  by  virtue 
of  s.  16  of  the  schedule.  Construction  of 
statutes  discussed.     Balgonie  Protestant  Puh- 
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lie  School  Trustees  y.   Canadian  Pacific  R» 
H .  Co.,  5  Terr.  L.  R.  123. 


VI.  LocAii    Imfbovement    Dibtbicts    in 

N.  W.  T. 

Asaeaament  by  Wrong  Name — Mistake 
in  Acreage — Directory  Statute — Time  for  As- 
sessing— Sotice — Order  in  Council  —  Excep- 
tional Tax — Fotoers  of  Legislature  of  Terfi- 
tories.} — The  defendants  were  sued  by  their 
proper  corporate  name,  but  were  assessed 
as  '•  the  Uucteon's  Bay  Company :" — Held, 
that  the  assessment  was  not  void,  no  injury 
being  shewn;  nor  would  an  error  in  acreage 
avoid  the  aasessment.  The  statute  is  merely 
directory  on  these  points.  2.  Under  s.  17 
of  c.  17  of  the  N.  W.  T.  Ordinances  of  1899, 
in  a  district  constituted  under  s.  14,  the 
assessment  may  be  made  at  any  time  of  the 
year;  and,  although  the  district  was  only 
constituted  on  the  2l8t  July,  1899,  under  an 
Ordinance  which  came  into  force  on  the  24th 
April,  1899,  an  assessment  made  on  the  24th 
July,  1899,  for  the  whole  year  1899,  was 
valid.  3.  The  formalities  prescribed  by  s. 
3  of  c.  73  of  the  Consolidated  Ordinances  are 
unnecessary,  except  the  publication  in  the 
Gaasette  of  a  notice  of  the  order  constituting 
the  district;  and  a  mistake  in  the  number  of 
the  district  in  the  publication  in  the  Gazette 
was  not  fatal.  4.  The  district  was  legally 
constituted  by  order  in  council  of  the  21st 
July,  1899;  the  area  was  independent  of 
municipalities  and  villages  within  its  bound- 
aries. 5.  The  Ordinances  respecting  public 
improvements  enacted  by  the  Legislative 
A^embly,  under  the  provisions  of  which  this 
district  was  constituted  and  the  assessment 
complained  of  made,  rendering  taxable  equally 
and  without  exception  or  discrimination  all 
lands  within  its  Ihnits,  do  not  infringe  upon 
ihe  condition  of  clause  11  of  the  Imperial 
order  in  council  of  the  23rd  June,  1870,  by 
exceptionally  placing  a  tax  upon  the  lands  in 
question;  and  from  such  construction  there 
has  been  no  departure  by  the  Ordinances  re- 
ferred to.  McUowan  v.  Governor  and  Coin- 
pany  of  Adventurers  of  England  Trading  into 
Hudson's  Bay,  21  Occ.  N.  64. 

Conditions  Preoedent — Notice — Domin- 
ion Lands — Personal  Liability,] — On  the  9th 
May,  1899,  an  order  in  council  was  passed 
and  published  in  the  Gazette  ordering  that  a 
certain  defined  area  should  be  formed  into  a 
local  improvement  district: — Held,  that  as 
the  lands  comprised  exceeded  72  square  miles, 
the  authority  for  creating  it  was  to  be  found 
in  8.  14  of  c.  17  of  the  Ordinances  of  1899, 
amending  the  Local  Improvement  Ordinance, 
R.  O.  c.  73: — ^Held,  that  the  conditions  pre- 
scribed by  R.  O.  c.  73,  as  to  municipalities 
m  the  district,  population,  and  notice  of  in- 
tention to  erect  a  district,  did  not  apply  to 
districts  formed  under  s.  14  of  the  Ordinance 
of  1899.  2.  That,  although  the  district  was 
not  constituted  till  May,  1899,  the  levy  of  the 
whole  of  the  taxes  for  that  year  was  auth- 
orized by  the  Ordinance.  3.  That  the  defend- 
ants were  properly  assessed  as  occupants  of 
Dominion  lands  comprised  in  a  lease,  and 
the  fact  that  the  lands  were  not  enclosed  and 
that  the  defendants  permittee!  the  stock  of 
other  persons  to  run  or  graze  upon  them  did 
not  relieve  them  from  liability  as  occupants. 
4.  That  it  is  the  owners  or  occupants,  and 
not  the  lands,  that  are  to  be  atfsessed.  Cross- 
km  V.  Samia  Rtmching  Co.,  21  Occ.  N.  577. 
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VII.  Pboperty  Assessable. 

British   Colnnibia  Assessnient  Aot — 

Income,] — Held,  that,  on  the  true  construc- 
tion of  the  British  Columbia  Assessment  Act 
(R.  S,  c.  179),  the  word  "income"  includes 
all  gains  and  profits  derived  from  personal 
exertions,  whether  such  gains  and  profits  are 
fixed  or  fluctuating,  certain  or  precarious 
whatever  may  be  the  principle  or  basis  of 
calculation.  Judgment  in  In  re  Assessment 
Act,  9  B,  C.  li.  209,  reversed.  Attorney- 
General  of  British  Columbia  v.  Ostrum, 
[1904 J  A.  C.  144. 

Hebts — Situs — Dou  hie  Domicil  —  School 
Ordinance,]  —  The  School  Ordinance,  C.  O. 
1898  c.  75,  s.  131,  s.-8.  2,  interprets 
**  personal  estate  "  and  **  personal  property  " 
as  including  inter  alia  *' accounts  and  debts 
contracted  within  the  district;"  and  s. 
132  provides  that  "All  real  and  personal 
property  situated  within  the  limits  of 
any  school  district  .  .  .  shall  be  liable  to 
taxation  " — subject  to  certain  exceptions  and 
exemptions: — Held,  (against  the  objections, 
(1)  that  debts  have  no  situs,  and  therefore 
cannot  be  situated  anywhere;  and  (2)  if 
they  can  have  a  situs,  it  is,  in  the  case  of  a 
creditor  being  a  person,  his  domicil;  and  of  a 
corporation,  the  place  of  its  head  office)  ; 
that  choses  in  action,  including  debts,  have  a 
situs;  that  debts  contracted  within  a  school 
district  are,  for  the  purposes  of  taxation, 
situate  within  the  district,  and  are  assessable 
by  the  district  notwithstanding  that  the  cre- 
ditor, if  a  person,  has  not  his  domicil  there- 
in, or  if  a  corporation  has  not  its  head  office 
situated  therein.  If  the  situs  of  a  debt  is  the 
domicil  of  the  creditor,  a  x>erson  as  well  as  a 
corporation  may  have,  if  not  for  all,  at  all 
evetits,  for  some  purposes,  more  than  one 
domicil,  namely:  (1)  at  the  head  office  of 
the  corporation,  and  at  the  actual  residence 
of  the  person;  and  also  (2)  where  the  busi- 
ness of  the  corporation,  or  person,  is  actually 
carried  on;  and,  therefore,  where  the  Hud- 
son's Bay  Company,  whose  head  office  is  in 
London,  England,  carried  on  at  Battleford 
an  ordinary  merchant's  business,  and  Mac- 
donald,  whose  actual  residence  was  in  Win- 
nipeg, Manitoba,  also  did  the  same,  debts  con- 
tracted to  them  at  the  Battleford  places  of 
business  were,  for  the  purpose  of  taxation, 
situated  in  Battleford.  Hudson*s  Bay  Co,  V. 
Battleford  School  District,  Macdonald  v. 
Battleford  School  District,  Clinkskill  v. 
Battleford  School  District,  4  Terr.  L.  R.  285. 

Homestead  —  Crown,] — The  plaintiff's 
husband,  in  1802,  became  the  holder  of  a 
homestead  claim,  part  of  the  Dominion  rail- 
way belt,  and  in  October,  1897,  a  Crown 
grant  was  issued  to  the  plaintiff  at  the  in- 
stance of  her  husband  and  herself.  The 
defendants  sought  to  assess  the  land  for  taxes 
from  1892  to  1897 :— Held,  that  where  the 
fee  still  remains  in  the  Crown,  the  interest 
of  the  holder  of  a  homestead  claim  is  not  sub- 
ject to  taxation  by  a  municipality,  although 
the  holder  personally  is.  King  v.  Municipal- 
ity of  Matsqui,  22  Occ.  N.  42,  8  B.  C.  R. 
289. 

Inoonie  of  Foreign  Insnranoe  Com- 
pany— Investments.]  —  An  insurance  com- 
pany, having  its  head  office  In  Scotland,  had 
ceased  to  do  any  new  business  in  Canada, 
but  invested  some  of  its  money  there,  and  had 


9b 


ASSESSMENT  AND  TAXES. 


100 


an  agent  in  Toronto  who  collected  premiums 
on  the  old  business  and  adjusted  losses,  and 
also  employed  a  solicitor  in  Toronto  and 
maintained  an  advisory  board  to  look  after 
investments,  none,  however,  being  made  with- 
out reference  to  the  home  board.  Payments 
of  interest  on  some  investments  were  made 
to  the  solicitor  and  by  him  deposited  to  the 
credit  of  the  company  in  a  Toronto  bank, 
and  other  payments  were  remitted  by  the  bor- 
rowers by  draft  direct  to  the  company  : — Held, 
that  the  money  paid  into  the  bank  was  in  the 
possession  of  an  agent  for  the  owner,  a  per- 
son non-resident  within  the  Province,  within 
the  meaning  of  s.  11  of  the  Assessment  Act, 
and  was  personal  property  of  an  incorporateu 
company,  within  s.  S9,  and  was  therefore  as- 
sessable, Toronto  being  "  the  usual  place  of 
business "  of  the  company,  witjhin  s.  40. 
City  of  Kinfflton  v.  Canada  Life  Assurance 
Co.,  19  O.  K.  45a,  distinguished.  Phosnix 
Insurance  Co.  v.  City  of  Kingston,  7  O.  R. 
343,  and  Re  North  of  Scotland  Mortgage  Co., 
31  C.  P.  552,  followed.— But  the  interest  re- 
mitted direct  to  Scotland  was  not  assessable 
as  income  or  personal  property.  In  re  Edin- 
burgh Life  Ins,  Co.,  21  Occ.  N.  38. 


Inoome    of    GoTema&ent   OHIeiala.] — 

The  income  which  a  person  receives  as  an 
employ^  of  the  Government  of  the  North* 
West  Territories  is  taxable^  by  virtue  of  the 
MuniciiMil  Ordinance,  notwithstanding  that 
the  General  Revenue  Fund  of  the  Territor- 
ies, from  which  income  is  paid,  is  formed  in 
part  of  a  grant  from  the  Dominion  Govern- 
ment made  **  for  schools,  official  assistance, 
printing,  etc"  Robson  v.  2'oirn  of  Reginay 
4  Terr.  L.  R.  80. 

Inoome  of  IioeomotlTe  Bugtweers.] —  < 

The  earnings  of  railway  locomotive  engineers 
who  receive  pay  according  to  the  number  of 
miles  they  run  their  locomotives,  are  not 
**  income "  within  the  meaning  of  that  term 
as  used  in  the  Assessment  Act  prior  to  the 
Amendment  of  1901,  and  are  therefore  not 
liable  to  taxation.  Decision  in  9  B.  C.  R. 
UO  reversed.  In  re  Assesiment  Act,  9  B.  C. 
R.  209. 


Interest  of  Lessee  from  Crown — Local 
ImpravemenU — Sidewalk,] — Under  an  agree- 
ment of  the  20th  March,  1889,  entered  into 
by  the  Crown,  as  representing  the  University 
of  Toronto,  and  the  city  of  Toronto,  confirm- 
ed by  32  V.  c.  53  (O.),  College  street  in  the 
city  of  Toronto  has  become  so  far  a  public 
highway  of  the  city  as  to  make  the  interest 
of  a  lessee  from  the  Crown  of  land  fronting 
on  that  street  liable  to  assessment  for  the 
due  proportion  of  the  cost  of  the  construction, 
as  a  local  improvement,  of  a  sidewalk  in 
front  of  the  leased  land,  even  though  the  lease 
has  been  made  before  the  agreement.  In  re 
Leach  and  City  of  Toronto,  22  Occ.  N.  406, 
4  O.  L.  R.  614,  1  O.  W.  R.  661. 


$13,570:" — ^Held,  that  the  defendant  was  an 
IDccupant  of  part  of  the  improvements  only, 
and  not  of  the  land.  2.  The  assessment  was 
invalid  because  the  lands  and  improvements 
were  insufficiently  described.  3.  The  Act 
provides  no  procedure  for  such  an  assessment. 
— 4.  Where  an  assessment  is  illegal,  the  per- 
son assessed  is  not  bound  to  appeal  to  the 
Court  of  Revision,  but  may  successfully  raise 
the  question  of  his  liability  in  an  action  to 
recover  taxes.  City  of  Victoria  v.  Bowes.  22 
Occ  N.  218,  8  B.  C.  R.  363. 


Iduid  and   Plant  of   Companies- 
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Edw,  VII,  c.  31,  s,  1  (O.) — Application  to 
Oil  Company,] — ^The  provisions  of  s.  18  of 
the  Assessment  Act,  as  amended  by  2  Edw. 
VII.  c.  31,  s.  1,  relating  to  the  assessment  ot 
the  land  and  other  property  to  be  regarded 
as  landj  of  certain  companies,  apply  only  to 
companies  of  the  specific  description  therein 
mentioned,  and  therefore  do  not  apply  to  such 
a  company  as  the  Canadian  Oil  Jblelds,  Lim- 
ited, carrying  on  the  business  of  procuring 
and  transmitting  crude  petroleum.  In  re 
Canadian  Oil  Fields,  Limited,  and  Township 
of  EnniskUlen,  24  Occ.  N.  82,  7  O.  L.  R.  101, 
3  O.  W.  R,  263. 


liand  and  ImproTenients  Belonsln^ 
to  Dominion  woTemment — Assessment 
of  Occupier  of  —  Description  —  Municipal 
Clauses  Act — Court  of  Revision — Appeal — 
Action,] — ^The  defendant  was  the  occupier  of 
one  of  several  stores  on  the  ground  floor  of  a 
building  belonging  to  the  Dominion  Govern- 
ment, and  was  assessed  under  s.  168,  s.-s.  4 
(o),  of  the  Municipal  Clauses  Act,  for  taxes 
in  respect  of  land  and  improvements.  The 
assessment  roll  described  the  property  as 
"parts  of  lots  1,  605.  and  1,  607,  block  1; 
measurement  23  x  66;  Government  street; 
land,    $12,650;    improvements,    $920;    total. 


Iiand  and  Plant  of  Companies — Elec- 
tric Railway  Company — Cars — Res  Judicata 
— Court  of  Revision — Appeal,] — ^Under  R. 
S.  O.  1897  c.  224,  the  personal  property  of 
the  appellant  railway  company  is  exempt  from 
assessment  (s.  39,  s.-s.  2),  while  its  real 
estate  (s.  2,  s.-s.  9)  includes  everythhig 
affixed  to  the  land,  and  all  machinery  or  other 
things  so  fixed  to  any  building  as  to  form  in 
law  part  of  the  realty: — Held,  that  its  elec- 
tric cars  are  personal  estate,  inasmuch  as 
they  are  not  part  of  the  railway  and  are 
not  fixed  in  anv  sense  to  anything  which  is 
real  estate: — Ueld,  also,  that  a  decision  be- 
tween the  same  parties  by  the  Court  of  Revi- 
sion, established  under  s.  tS2  of  the  above 
Act,  and  of  the  Courts  in  appeal  therefrom, 
to  the  effect  that  the  electric  cars  were  assess- 
able, is  not  res  judicata.  By  s.  68  the  juris- 
diction of  those  Courts  is  confined  to  the 
amount  of  assessment,  and  does  not  extend  to 
validate  an  assessment  unauthorized  by  the 
statute.  Judgment  of  the  Court  of  Appeal 
(1  O.  W.  R.  441,  2  O.  W.  R.  579.  6  O.  L.  R. 
187,  22  Occ.  N.  206),  reversed.  Biank  of 
Montreal  v.  Kirkpatrick,  2  O.  L.  R.  113. 
overruled.  Toronto  R,  W,  Co,  v.  City  of 
Toronto,   [1904]    A.  C.  809. 

Personal  Property — Choses  in  action — 
Property  not  already  assessed — 0)urt  of  revi- 
sion. Re  Nasmith  and  City  of  Toronto,  1 
O.  W.  R.  238. 

Personal  Property  of  Bank — "Dili- 
gent Inquiry  " — Statute — Imperative  or  Dir- 
ectory— rfotes  and  Cheques  on  Other  Banks,] 
— The  failure  of  an  assessor  to  make  "dili- 
gent inquiry,'*  is  not  fatal  to  the  validity  of 
the  assessment;  the  provision  in  the  Munici- 
pal Ordinance  in  that  respect  being  merely 
directory.  Commercial  paper  (such  as  notes 
and  cheques  on  other  banks)  held  by  a  branch 
of  a  chartered  bank  are  "personal  property," 
and  a  branch  bank  holding  such  paper  is 
liable  to  assessment  in  respect  thereof. 
Union  Bank  of  Canada  V.  Town  of  Macleod, 
22  Occ.  N.  310,  4  Terr.  L.  R.  407. 


VIII.  Special  Taxes. 


Fire      Insnranoe      Company — "  Doing 

Business,"] — Action    to    recover   $400,    being 
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the  amount  ot  special  tax  imposed  by  the  city 
of  Montreal  upon  fire  insurance  companies 
doing  business  within  the  city.  The  defend- 
ant company  contended  that  It  did  not  come 
within  the  provisions  of  the  by-law  in  ques- 
tion, since  it  took  no  risks  in  the  city,  al- 
though its  chief  office  was  there : — Held,  that 
the  issue  of  a  policy  in  Montreal  was  the 
acceptance  of  a  risk  in  the  city,  even  though 
the  property  thereby  insured  was  situated 
outside  the  city.  City  of  Montreal  v.  Union 
Mutual  Fire  ift«.  Co.,  21  Occ.  N.  52. 

XioeAl  ImproTement  Rates  —  Owner  — 
**  Taxable  person  " — Petition — ^Two-thirds  in 
number  of  owners — One-half  in  value  of  real 
property  benefited — Charge  on  land — Distress 
— Inyalid  by-kiw — Validating  statute — Effect 
of — ^Frontage  tax — Special  rate.  McDonnell 
V.  Otty  of  Toronto,  1  O.  W.  R.  433,  494,  4 
O.JJ.R.  315. 

Iioeal  ImproTements — Establishment  of 
District — Notice — Error  in  Number — Wrong 
Name — Time  for  Assessinif — Ewceptio^al  Taa 
— Construction  of  Taxing  Statutes-— Condi- 
tions Subsequent.] — ^The  designation  of  a 
iooEil  improvement  district  by  an  incorrect 
number,  while  its  name  was  otherwise  cor- 
if^tly  stated  in  the  notice  in  the  Gazette  con- 
>tituting  the  district,  did  not  invalidate  the 
notice.  2.  The  assessment  of  the  defendants 
was  not  invalid  by  reason  of  their  being  as- 
sessed under  the  name  of  *'  The  Hudson's 
Bay  Company  " — a  name  by  which  they  were 
commonly  designated  by  themselves  and  the 
public  8.  That,  though  the  district  in  ques- 
tion was  not  constituted  until  July,  j8&9,  and 
the  defen'dants  not  assessed  till  August,  1899, 
tbey  were  liable  for  the  whole  aaiouut  for 
which  they  were  assessed,  the  i*ate  of  aftftess- 
ment  being  a  fixed  rate  per  acre,  irrespective 
of  time,  and  the  assessor  being  expressly 
aathorized  to  assess  at  any  time  during  the 
year.  4.  That  the  assessment  of  the  defend- 
ants under  the  Ordinances  in  question  is  not 
an  exceptional  tax  upon  them  within  the 
meaning  of  the  Imperial  Order  in  Ck>uncil  of 
23rd  June,  1870,  inasmuch  as  it  was  equal 
and  uniform  throughout  the  district.  The 
construction  of  statutes  generally  and  of  the 
Ordinances  relating  to  local  improvements  in 
particular  discussed.  The  construction  of  tax- 
in;;  statutes  discussed.  The  effect  of  non- 
faifilment  of  statutory  conditions  subsequent 
dmcussed.  McOowan  v.  Governor  and  Com- 
panp  of  Adventurers  of  England  Trading  in- 
to Hudson's  Bag,  21  Occ.  N.  W,  5  Terr.  L. 
R.  147. 


avroTements   —    Unenclosed 

Lands  under  Lease  from  Croxon  — "  Occu- 
pant " — Personal  Liability  J] — Where  lands 
are  held  under  lease  from  the  Grown,  and, 
though  they  are  not  enclosed  or  fenced,  the 
lessee  uses  them  as  pasture  for  his  sheep, 
tbe  lessee  is  an  "occupant"  of  the  lands 
v'ithin  the  meaning  of  the  Local  Improve- 
ment Ordinance,  G.  O.  1898  c.  73,  s.  15. 
Notwithstanding  the  wording  of  s.  16,  s.-s. 
-.  and  of  s.  17,  of  the  said  Ordinance,  the 
'  dfect  of  the  provisions  of  ss.  15,  20,  and  23 
U  to  create  a  personal  liability  to  pay,  upon 
which  the  occupant  may  be  sued.  CrosskiU 
^.  Bamia  Ranching  Co.,  21  Occ  N.  577, 
."i  Terr.  L.  B.  181. 


TaiE  —  Insurance     Company  — 
^gtmey.] — In  an  action  against  an  insurance 


company  under  the  Fire  Companies'  Aid 
Amendment  Act  of  1871,  which  aipplies  only 
to  Victoria^  for  taxes  due  by  it  as  a  company 
issuing  policies  within  the  city  limits,  it  was 
held  at  the  trial,  dismissing  the  action,  that 
the  plaintiff  had  failed  to  establish  agency: 
— Held,  by  the  full  Court,  dismissing  plain- 
tiff's appeal,  that  the  action  was  miscon- 
ceived; that  the  tax  sought  to  be  recovered 
was  not  on  the  company  directly,  but  in  re- 
spect of  a  special  form  of  agency  described 
lu  the  statute;  and  the  evidence  negatived 
the  existence  of  such  an  agency.  Dovoler 
V.  Union  Assurance  Society,  9  B.  0.  R.  196. 

Iiooal  ImprpTements — Sidewalk  — Gen- 
eral By-law — Irregularities  in  Procedure.] — 
The  defendant  corporation  provided,  by  a  hy- 
law  under  s.  667  of  the  Municipal  Act,  that 
every  petition  for  or  against  the  construc- 
tion of  a  sidewalk  as  a  local  improvement 
should  be  left  with  the  clerk  of  the  coun- 
cil, whose  duty  it  should  be  to  examine  it, 
and  to  report  at  the  next  meeting  of  coun- 
cil whether  it  was  sufficiently  signed,  what 
real  property  would  be  benefited,  and  the  re- 
spective frontages,  >and  the  probable  lifetime 
and  probable  cost  of  the  sidewalk.  A  petition 
for  the  construction  of  a  sidewalk  as  a  local 
improvement  was  handed  to  the  clerk,  who 
examined  it  and  came  to  the  conclusion  that 
it  was  signed  by  two-thirds  of  the  owners. 
It  was  on  the  same  day  presented  to  the 
council,  who  resolved  that  the  petition  should 
be  granted,  and  that  the  cTerk  should  deter- 
mine forthwith  whether  the  petition  was 
sufficiently  signed.  The  clerk  immediately 
reported  that  it  was  sufficiently  signed,  and 
his  report  was  received  and  adopted,  but  he 
aid  not  report  as  to  the  other  matters.  The 
council  then  proceeded  under  s.  672  to  have 
the  work  done,  and  on  its  completion  the 
clerk  prepared,  and  certified  to  the  correct- 
ness of,  a  schedule  of  the  frontages  and  as- 
sessments, etc.,  and  the  council  passed  a  by- 
law directing  the  assessment  of  the  lands, 
and  subject  to  appeal  to  the  Court  of  Revi- 
sion, adopted  the  particulars  set  out  in  the 
schedule  and  directed  notice  to  be  given  to 
the  owners  affected : — Held,  that  the  assess- 
ment was  valid,  the  clerk's  failure  to  observe 
the  provision  as  to  reporting  at  the  next 
meeting  of  the  council  being  a  mere  irre- 
gularity and  not  a  fatal  objection.  Judgment 
of  Falconbridge,  O.J.,  2  O.  W.  R.  732, 
affirmed.  Canada  Co.  v.  Town  of  Mitchell,  24 
Occ,  N..230,  7  O.  L.  R.  482,  3  O.  W.  R. 
478. 

Lottery — Permit  —  Date  of  Payment  — 
Exorbitancy  —  Constitutionality.] — ^The  date 
at  which  a  tax,  under  the  form  of  a  permit, 
imposed  on  every  person  or  company  carry- 
ing on  the  business  of  a  lottery,  ought 
to  be  paid,  is  sufficieutly  indicated  when  the 
by-law  imposing  it  declares  that  such  permit 
is  a  tax  payable  annually  within  the  periods 
fixed  by  the  city  charter,  that  it  will  expire 
on  the  1st  May  after  it  has  been  issued,  and 
will  be  renewed  every  year  upon  demand. — 2. 
A  tax  cannot  be  called  exorbitant  when  it 
does  not  exceed  the  amount  fixed  by  the 
charter  of  the  city  for  the  particular  thing 
to  which  such  tax  applies. — 3.  The  Legisla- 
ture has  power  to  authorize  the  imposition  of 
taxes,  under  the  form  of  permits,  to  persons 
or  companies  carrying  on  lotteries.  SocietS 
des  Ecolea  Oratuites  v.  City  of  Montreal,  6. 
R.  19  S.  C.  148. 
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Poll  Tax — llunicipality — Non-reHdent —  ' 
Civil  i:ierudnt — Recovery  Back,] — The  plain- 
tiflf,  an  employe  in  the  library  of  the  Pro- 
vincial Legislature  in  the  city  of  Quebec, 
,  sued  the  city  corporation  to  recover  back 
$26  paid  by  him  at  the  rate  of  $2  a  year  for 
thirteen  years  in  respect  of  a  capitation  tax 
imposed  by  virtue  of  40  V.  c.  52,  s.  3.  The 
plaintiff  did  not  live  in  the  city,  but  per- 
formed his  daily  duties  there : — Held,  that  he 
was  not  liable  to  the  tax,  and  was  entitled 
to  recover  back  the  amount  paid.  Desjardins 
V.  City  of  Quebec,  Q.  R.  18  S.  C.  434. 

Speoial  AMessment  TMl— Contestation 
— Prescription  —  Interruption  —  Injunction 
— Rescission.] — Under  the  former  charter  of 
the  city  of  Montreal  (52  V.  c.  79),  the  con- 
testation of  a  special  assessment  roll,  by  a 
person  assessed  tnerein,  had  not  the  effect  of 
interrupting  prescription  as  regards  other 
persons  subject  to  such  assessment. — 2.  The 
fact  that  the  person  contesting  the  roll  ob- 
tained a  temporary  order  enjoining  the  city 
against  making  any  collection  under  the  roll 
attacked,  did  not  constitute  an  interruption 
of  prescription  as  regards  other  persons  as- 
sessed by  the  same  roll,  where  such  order  was 
made  without  objection  on  the  part  of  the 
city,  and  no  steps  were  subsequently  taken 
by  the  city  to  obtain  the  rescission  of  the 
order.  Judgment  in  Q.  R.  23  S.  C.  461 
affirmed.  City  of  Montreal  v.  Land  and  Loan 
Co.,  Q.  R.  13  K.  B.  74. 


IX.  Statute  Labour. 

AMessment  Aot — Imperative  Provision 
— ^Separate  Assessment  of  Distinct  Lots,]-^ 
Section  109  of  the  Assessment  Act,  which  in 
effect  provides  that  if  the  assessment  is  for 
more  than  200  acres  the  statute  labour  shsJl 
be  rated  and  charged  against  every  separate 
lot  or  parcel  according  to  its  assessed  value, 
is  imperative  and  not  merely  directory. 
Where,  therefore,  on  an  assessment  of  000 
acres,  instead  of  the  amount  chargeable 
against  the  several  lots  owned  by  the  plain- 
tiff being  rated  and  charged  against  each  lot, 
a  bulk  sum  was  assessed  for  statue  labour 
and  charged  against  the  whole  of  them,  the 
assessment  was  held  invalid.  Love  v.  Web- 
ster. 20  O.  R.  453,  followed.  Waechter  v. 
Pinkerton,  6  O.  L.  R.  241,  2  O.  W.  R.  045. 


X.  Tax  Sale. 


Action  to  Sot  Asido — Arrears — Notice — 
Assessment  roll — Distress — Evidence — Onus — 
Parties — Costs — Tx>catee — Status  as  plaintiff. 
Fisher  v.  Parry  Sound  Lumber  Co.,  6  O.  W. 
R.  381. 

Action  to  Set  Aside  —  Parties  —  Muni- 
cipal corporation — Non-compliance  with  pro- 
visions of  Assessment  Act — Fatal  objections 
— Proof  of  plaintiff's  title  —  Redemption  — 
Costs — Judgment  —  Death  of  plaintiff.  Rut- 
tan  V.  Township  of  Bhuniak,  6  O.  W.  R.  356. 

Action  to  Set  Aside — Prior  Tax  Sale — 
Purchase  by  municipality  —  Lien — Redemp- 
tion— Costs^ — Interest.  Himc  v.  Town  of  To- 
ronto Junction.  1  O.  W.  R.  740- 


Description  in  Deed — Uncertainty — In- 
valid assessment  roll — ^Assessment  Act,  s.  211 
— No  arrears  of  taxes — Conveyance  of  right 
of  re-entry  —  Effect  of  repeal  of  section  — 
Champerty  and  maintenance — Improvements 
— Set-off — Rents  and  profits.  Eede  v.  Pul- 
ford,  3  O.  W.  R.  179. 

Desexiption  of  Iiand  —  Assessment  roll 
— Arrears.  Quinlan  v.  City  of  Brantford,  2 
O.  W.  R.  730. 

Description  of  Land — Sufficiency  of — 
Possession — ^Rights  of  entry.  McLellan  \\ 
Hooey,  1  O.  W.  R.  215,  707. 

^Description  of  Lots — Block  Assessment 
— Plan  —  Owner  —  Defects  —  Curative  provi- 
sions.]— An  assessment  of  lots  as  '*  water 
lots  430  X  600  "  is  invalid  as  not  identifying 
them.  An  assessment  of  lots  en  bloc  after 
they  have  been  sub-divided  by  registered  plan, 
and  w^ithout  shewing  the  known  owner  against 
whom  particular  parcels  are  assessable,  is  in- 
valid as  disregarding  the  essential  require- 
ments of  R.  S.  O.  c.  224,  s.  13.  The  require-  • 
ments  of  ss.  147,  152-5,  inclusive,  as  to  the 
duties  of  the  collector,  treasurer,  clerk,  and 
assessor,  with  reference  to  the  list  of  lands 
liable  to  be  sold,  were  not  complied  with ;  and 
the  defects  were  not  cured  by  s.  208,  which 
makes  the  tax  deed  binding  if  the  land  is  not 
redeemed  in  one  year,  nor  by  s.  209,  by  which 
the  deed  is  valid  if  not  questioned  within 
two  years.  The  judgment  of  MacMahon,  J., 
32  O.  R.  274,  21  Occ.  N.  30,  affirmed  for  the 
reasons  therein  stated,  as  regards  the  in- 
validity of  the  tax  sale  in  question : — Held, 
however,  that  the  language  of  s.  218  of  the 
Assessment  Act,  R.  S.  O.  c.  224,  has  no  appli- 
cation to  cases  where  the  taxes  have  not  been 
lawfully  imposed,  or  where  the  taxes  for  which 
the  land  was  sold  were  not  in  arrear.  The 
grantee  of  the  tax  purchaser  was,  therefore, 
not  entitled  to  the  lien  which  he  claimed  in 
respect  of  the  sums  alleged  to  be  dtie  for 
taxes  for  the  years  1890  and  1801,  for  there 
was  in  these  years  no  valid  assessment,  and 
therefore  no  taxes  in  arrear  as  to  them ;  but 
the  case  as  to  1892  and  1893  was  on  a 
different  footing;  for  the  assessment  for 
those  years  was  a  valid  one  and  not  affected 
by  the  error  in  the  statement  as  to  the 
depth  of  the  lots,  which  might  be  rejected  as 
falsa  demonstration  and  the  taxes  for  1892 
and  1893  were,  therefore,  validly  imposed  and 
in  arrear  at  the  time  of  the  sale;  Judgment 
below  varied.  WUdman  v.  Tait,  21  Occ.  N. 
405,  2  O.  L.  R.  307. 

Highway  Included  in  Land  Sold  — 

Void  sale — Deviation  road — Sale  subject  to 
right  of  way — ^Misconduct  of  plaintiff — Costs. 
McCabe  v.  Armstrong,  3  O.  W.  R.  808. 

Invalidity  —  Onus  —  Proof  of  Taxes  in 
Arrear  —  AssesRor^s  Return  —  Irregularity  — 
Limitation  of  Actions.] — In  action  brought  on 
the  23rd  April,  1902,  to  set  aside  a  sale  of 
land  made  on  the  7th  October,  1898.  for 
arrears  of  taxes  for  1895,  1890,  and  1897, 
and  a  deed  made  in  November,  1899 : — Held, 
that  the  onus  of  proof  of  the  invalidity  of  the 
tax  title  rested  on  the  plaintiff.  Taxes  for 
the  whole  period  of  three  years  next  preceding 
the  1st  January,  1898,  being  due  and  in  arrear 
and  unpaid,  and  those  for  the  year  1895 
having  been  in  arrear  for  three  years  next 
preceding  that  day,  the  lot  was.  btr  «&,  1.52  of 
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the  Assessment  Act,  R.  S.  O.  1897  c.  224, 
liable  to  be  sold  in  1898  for  such  arrears. 
The  proceedings  leading  up  to  the  sale  were 
substantially  regular,  with  one  exception,  the 
omission  of  the  clerk  of  the  municlpalitly  to 
famish  the  treasurer,  as  he  is  required  to  do 
by  the  last  clause  of  s.  153,  with  a  true  copy 
of  the  list  furnished  by  the  latter  under  s.  152, 
with  the  assessor's  return,  certified  to  by  the 
clerk  under  the  seal  of  the  corporation. — 
Qusre,  whether  this  requirement  of  s.  153 
was  of  so  essential  a  character  as,  conceding 
that  taxes  were  in  arrear,  to  render  a  sale 
invalid  if  attacked  before  any  statutory  limi- 
tation upon  an  action  came  into  operation. 
Ijove  V.  Webster,  26  O.  R.  453,  distinguished : 
— Held,  however,  that  as  in  this  case  the  omis- 
sion worked  no  injury  to  the  plaintiffs,  who 
uad  all  the  notices  and  delays  to  which  they 
were  entitled,  and  in  respect  to  whose  land 
all  the  other  conditions  essential  to  a  valid 
Lax  sale  existed,  and  as  the  action  was 
brought  more  than  three  years  after  the  sale 
and  more  than  two  years  after  the  deed,  it 
>iiould  be  dismissed.  Kennan  v.  Turner,  23 
Ui'c.  N.  195,  5  O.  L.  R.  560,  2  O.  W.  R.  239. 

Iffuid  Titles  Act,  1894 — Confirmation 
of  Tax  Sale — Transfer — Treasurer.} — ^Though 
a  purchaser  at  a  municipal  tax  sale  does  not, 
within  one  month  after  the  expiration  of  the 
time  for  redemption,  make  a  demand  upon  the 
treasurer  for  a  transfer,  nor  pay  to  him  the 
^2  for  such  transfer,  and  it  is  not  until  long 
after  the  expiration  of  the  said  month  chat 
such  demand  and  payment  are  made  and  such 
transfer  executed,  the  treasurer  has  authority 
to  execute  the  transfer  to  the  purchaser.  In 
re  Prince  Albert  Taw  Sales,  4  Terr.  L.  R.  198. 

Hon-oompliaaoe  "wl^   Statute  —  In- 

ralidit^ — Curative  Provisions.] — In  a  sale  of 
land  for  taxes  there  was  a  failure  to  distrain, 
although  sufficient  goods  were  on  the  premises 
:o  have  paid  the  taxes ;  the  account  furnished 
by  the  collector  did  not,  as  required  by  s.  140 
of  R.  S.  O.  1887  c.  193,  shew  the  reason  why 
the  taxes  had  not  been  collected ;  there  was  no 
delivery  to  the  collector  by  the  clerk  of  the 
ii»t  furnished  him  by  the  treasurer,  as  re- 
quired by  s.  141 ;  no  notification,  as  also  re- 
quired by  that  section,  by  the  collector  to  the 
(iccupants  or  owners  of  the  lands  of  their 
liability  to  be  sold  for  taxes;  no  certificate 
verified  by  oath  as  required  by  s.  142;  nor 
ituy  list  furnished  by  the  clerk  to  the  treasurer 
of  the  lands  which  had  become  occupied  or 
were  incorrectly  described,  as  required  by  s. 
143 : — Held,  that  the  sale  was  invalid ;  and 
the  invalidity  was  not  cured  by  ss.  189,  190, 
which  validate  a  sale  on  the  expiration  of  two 
rears  from  the  making  of  the  tax  deed. 
sioland  V.  Jenkins,  21  Occ.  N.  125,  32  O.  R. 
358. 

Omission  to  Furnish  Iiist  of  Lands 
i9  l>e  Sold  —  Limitation  Sections  of  Assess- 
uicnt  Act — Port  Arthur  Special  Act — Convey- 
ance by  Owner  after  Sale — Repeal  of  Act 
'jfter  Action  Brought.] — The  omission  of  the 
»rf?a8urer  of  the  municipality  to  furnish  to 
the  clerk  a  list  of  the  lands  liable  to  be  sold 
for  taxes  is  a  fatal  objection  to  the  validity 
of  a  sale  for  taxes,  and  neither  the  limitation 
:i<'ction8  of  the  Assessment  Act,  nor  the  provi- 
sion of  the  special  Act  relating  to  sales  for 
uixes  in  Port  Arthur,  63  V.  c  86  (O.),  are  a 
protection  to  the  tax  purchaser.  The  owners 
of  land  sold  for  taxes  conveyed  it  after  the 
tax  sale  to  the  plaintiff,  who  then  brought  an 
action  against  the  tax  purchaser  to  set  aside 


the  sale.  The  statute  32  Hen.  VIII.  c.  9  was 
in  force  when  the  conveyance  was  made,  and 
when  the  action  was  brought,  but  was  repeal- 
ed before  the  trial  of  the' action; — Held,  that 
the  prohibition  of  the  statute  applied,  and 
that  the  action  could  not  be  maintained. 
Judgment  of  Ferguson,.  J.,  1  O.  W.  R.  560, 
affirmed.  Ruttan  v.  Burk,  24  Occ.  N.  85,  7 
O.  L.  R.  56,  3  O.  W.  R.  167. 

Order  Confirming — Notice.] — An  order, 
under  s.  151  of  the  Municipal  Clauses  Act 
Amendment  Act  of  1898  and  amendments  of 
1899  and  1900,  confirming  a  tax  sale,  will  not 
be  made  without  notice  of  the  petition  for  the 
order  being  given  to  the  persons  whose  prop- 
erty is  being  sold.  Re  South  Vancouver  Taw 
Sale,  9  B.  C.  R.  572. 

Pnrciliaser  at  —  Liability  for  Taxes  of 
Year  of  Sale — Statutes — Amendment,] — Cer- 
ttiin  lots  in  the  city  of  Calgiiry  were  on  the 
27th  June,  1896,  sold  for  arrears  of  taxes  due 
thereon  for  certain  years  prior  to  1896;  the 
sales  were  duly  confirmed  by  the  Court,  and 
on  the  10th  July.  1897,  and  27th  June,  1898, 
the  purchaser  received  certificates  of  title  in 
due  form  from  the  Registrar  of  Land  Titles, 
and  entered  into  and  remained  in  possession 
of  the  lots  as  owner.  The  lots  were  duly 
assessed  for  taxes  for  the  year  1896,  but  no 
rate  was  struck  until  after  the  sale.  The 
said  taxes  for  1896  remained  unpaid  for  two 
years.  Section  81  of  the  Ordinance  Incor- 
porating'the  city  of  Calgary  provides  that  the 
transfer  from  the  treasurer  to  the  purchaser 
shall  vest  in  the  purchaser  all  the  rights  of 
property  of  the  original  holder  of  the  land, 
and  purge  and  disincumber  it  from  all  incum- 
brances of  whatever  nature  other  than  exist- 
ing liens  of  the  city  and  the  Crown  :—^Held, 
that  the  lots  in  question  were  liable  to  be  sold 
for  taxes  for  the  year  1896,  and  that,  under 
s.  51  of  the  same  Ordinance,  the  purchaser 
was  personally  liable  to  the  city  for  the 
amount  of  the  taxes*  Section  81  was  amended 
by  Ordinance  1900  fli  39,  s.  4,  by  the  addition 
after  the  word  **  Crown  "  of  the  words  "  in- 
cluding all  taxes  unpaid  upon  such  land  at 
the  day  of  the  date  of  such  transfer,  and 
whether  imposed  before  or  after  the  day  of 
the  date  of  the  tax  sale  at  which  said  lands 
were  sold :" — Held,  that  this  amendment  did 
not  raise  the  presumption  that  the  section  as 
it  originally  stood  hod  not  the  same  meaning ; 
that  Qie  amendment  was  probably  made  to  re- 
move doubts  that  may  have  existed.  In  re 
Lougheed  and  City  of  Calgary,  5  Terr.  L.  R. 
200. 

Refusal  to  Confirm  —  I^and  vested  in 
Crown  —  Recommendation  of  patent  for 
homesteader  —  Costs  —  Witnesses.  Re  Cann 
(N.W.T-),  1  W.  L.  R.  206. 

School  Taxes  —  Confirmation  of  sale  — 
Time  for  redemption — Extension — Terras.  Re 
Lewis  and  Phalen  (N.WT.),  1  W.  L.  R.  36. 

Sale  by  Provinoial  Assessor — Property 
of  Municipality--Purchaser — Agent  —  Fidu- 
ciary Relationship.] —  The  city  of  Nelson  was 
incorporated  in  March,  1897,  and  in  Septem- 
ber, 1898,  land  situated  therein  was  sold  by 
the  provincial  assessor  for  taxes  for  the  years 
1896  and  1897,  levied  under  the  provisions  of 
the  Assessment  Act : — Held,  setting  aside  the 
tax  deed,  that  there  was  no  authority  to  hold 
the  tax  sale,  as  the  Assessment  Act  does 
not  apply  to  municipalities.     In  July,  1807,  a 
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real  estate  agent  on  behalf  of  the  owner,  nego- 
tiated with  a  prospective  purchaser,  but  the 
attempted  sale  fell  through,  and  after  that  the 
agent  am?  the  owner  ceased  to  have  any  deal- 
ing's witii  each  other.  In  Septembeiv  3898, 
the  agent  bought  the  property  at  a  tax  pale 
at  a  very  low  figure  :^Held,  that  at  the  time 
of  the  sale  the  agent  was  not  in  a  fiduciary 
relation  to  the  owner.  McLeod  v.  Waiermany 
10  B.  C.  R.  42. 

Sale  of  Wrong  Lot  —  Reconveyance  hy 
Purchaser — Recognition  of  Validity  of  Sale — 
Third  Parties,] — The  sale  of  anything  belong- 
ing to  another  person  is  radically  void;  thus 
the  sale. of  an  immovable  made  m  error,  for 
municipal  taxes  due  upon  the  adjoining  im- 
movable, is  void,  and  does  not  purge  the  hypo- 
thecs by  which  the  immovable  sold  is  affected. 
2.  In  this  case  the  reconveyance  which  the 
true  owner  obtains  from  the  purchaser  or  bis 
assigns  is  not  to  be  interpreted  as  a  recogni- 
tion of  validity  of  such  a  sale ;  and,  even 
where  a  sale  is  recognized  as  valid  by  the 
true  owner,  such  recognition  can  only  be  con- 
sidered as  a  new  sale  made  by  the  true  owner 
and  not  affecting  the  rights  of  third  parties. 
Humphreys  v.  Desjardins,  Q.  R.  24  S.  C.  250. 

Time  for  Redemption — Statute — Retro- 
activity— Constitutional  Law,[ — Section  80  of 
the  charter  of  the  city  of  Calgary  (Ordinance 
33  of  1893)  provides  that  if  land  sold  for 
taxes  be  not  redeemed  within  one  year  after 
the  date  of  the  sale,  the  purchaser  shall  be 
entitled  to  a  transfer,  which  shall  have  the 
effect  of  vesting  the  land  in  him  in  fee  simple 
or  otherwise,  according  to  the  nature  of  the 
estate  sold  ^  and  s.  81  provides  that  the  trans- 
fer shall  not  only  vest  in  the  purchaser  all 
rights  of  property  which  the  original  owner 
had  therein,  but  shall  purge  and  disincumber 
such  land  from  all  payments,  lien  charges, 
mortgages,  and  incumbrances  whatever,  other 
than  existing  liens  of  the  city  and  the  Grown. 
Certain  lots  in  the  city  of  Calgary  were  sold 
for  taxes  on  16th  April,  1900,  and  a  transfer 
was  given  to  the  purchaser  on  8th  May,  1901, 
the  owners  not  having  offered  to  redeem  with- 
in the  year : — Held,  that  s.  2  of  Ordinance  12 
of  1901,  "an  ordinance  respecting  the  Con- 
firmation of  Sales  of  Land  for  Taxes,"  passed 
12th  June,  1901,  giving  a  right  to  redeem  at 
any  time  before  the  hearing  of  the  application 
for  confirmation,  is  not  retrospective,  and  that 
the  original  owners  could  not  take  advantage 
of  its  provisions.  Held,  futher,  that  ss.  80 
and  81  of  the  charter  of  the  city  of  Calgarv 
are  not  ultra  vires  as  being  in  conflict  with 
ss.  54  and  57  of  the  Land  Titles  Act,  1894. 
Wilkie  v.  Jellett,  2  N.  W.  T.  Reps.  No.  1,  p. 
125,  26  S.  C.  R  282,  applied.  In  re  Kerr,  5 
Terr.  L.  R.  297. 


XI.  Valuation  of  Pbopebty. 

Appeal  from  Assessment  —  Value  of 
Lands  and  Buildings — Burden  of  Proof. ^  — 
Under  ordinary  circumstances,  it  is  incumbent 
upon  an  appellant  who  complains  that  he  is 
assessed  too  high  to  shew  that  the  property  is 
not  worth  the  amount  for  which  he  is  assessed, 
but  where,  although  this  is  not  shewn,  it  ap- 
pears that,  under  the  general  scheme  of 
assessment,  lands  of  a  particular  description 
are  assessed  generally  at  a  certain  fixed  sum 
per  acre,  and  that  the  appellant's  lands  of 
that  description,  which  are  of  no  greater  value 


either  by  reason  of  their  situation  or  other- 
wise, are  assessed  at  a  larger  ampnnt,  the 
assessment  should  be  reduced  to  accord  with 
the  general  scheme  of  assessment.  A  school 
district  assessor  assessed  certain  of  the  appel- 
lants' lands  at  $800,  and  the  dwelling  houses 
thereon  at  $2,000 : — Held,  that  the  assessment 
should  stand,  although  the  more  correct  coui*se 
would  have  been  to  assess  the  whole  as 
"  land  '*  and  place  a  single  value  upon  both 
soil  and  buildings  as  "  land."  In  re  Canadian 
Pacific  R,  W.  Co.  and  MacLeod  Public  School 
District,  5  Terr.  L.  R.  187. 

Appeal — Ofiif«.]  —  In  assessment  appeals 
the  onus  is  upon  the  appellants  who  assert 
that  their  property  is  assessed  at  too  high 
a  figure,  to  prove  it  affirmatively.  Re  Mc- 
Dougall  and  Town  of  Edmonton,  Re  Car- 
ruthers  and  Town  of  Edmonton,  5  Terr.  L.  R. 
465. 

Ajppeal  against  Whole  Assessment  — 

Notice.]  —  The  provisions  of  the  Municipal 
Ordinance  respecting  appeals  against  the 
assessment  of  third  parties  do  not  authorize 
a  ratepayer  to  appeal  generally  against  the 
assessment  of  very  person  on  the  assessment 
roll,  without  designating  the  names  of  all  the 
ratepayers  in  a  written  request  to  the  secre- 
tary-treasurer to  notify  them  of  the  appeal. 
Re  Ileiminck  (P.)  and  Town  of  Edmonton, 
5  Terr.  L.  R.  459. 

Companies  Ordinance — Oas  and  Water 
Company  —  Mains  and  Pipes  —  Real  Es- 
tate —  Land  —  Fixtures  —  Exemptions  — 
Double  Taxation.]  —  Where  a  waterworks 
company  were  assessed  for  certain  lots,  and 
opposite  the  entry  under  the  heading  on  the 
assessment  roll,  •'  Value  of  lot  in  parcel  with- 
out improvements,"  was  placed  "  $315,"  and 
under  the  heading  "value  of  buildings  or 
other  improvements,"  was  placed  "$100,000." 
and  in  this  latter  sum  it  was  intended  to  in- 
clude the  company's  water  mains  and  pipes 
laid  on  the  streets  of  the  city : — Held,  follow- 
ing Consumers'  Gas  Co.  of  Toronto  v.  City  of 
Toronto,  27  S.  C.  R.  453,  that  the  company's 
water  mains  and  pipes  were  ass*^ssable  rs 
"  land."  (2)  That,  however,  the  form  of  the 
assessment  did  not  include  the  mains  and 
pipes,  and  that  the  attempted  assessment  cff 
them  was  ineffective,  and  that  the  roll  could 
not  be  amended,  in  view  of  the  fact  that  the 
value  of  the  mains  and  pipes  had  not  been 
made  a  question  in  the  proceedings.  (3) 
That  the  fact  that  the  city  charter  gave 
power  to  assess  the  shares  of  the  company 
did  not  prevent  the  city  from  exercising  the 
power  also  given  thereby  to  assess  any  part 
of  the  company's  real  or  personal  property. 
(4)  That  the  fact  that  the  mains  and  pipes 
were  laid  under  the  authority  of  an  agreement 
with  the  city  in  that  behalf  did  not  exemi>t 
them  from  assessment.  Calgary  Oas  and 
Waterworks  Co.  v.  City  of  Calgary,  2  Terr. 
L.  R.  447. 

Contestation  of  Roll — Limitation  of 
Actions — Interruption — Statute.]  — The  pre- 
scription of  three  years  in  respect  of  taxes 
provided  by  the  Montreal  city  charter,  52  V. 
c.  79  (Q.),  runs  from  the  dnte  of  the  deposit 
of  the  assessment  roll,  as  finally  revised,  in 
the  treasurer's  office,  when  the  taxes  became 
due  and  exigible,  and  the  prescription  is  not 
suspended  or  interrupted  by  a  contestation  of 
the  assessment   roll,   even   although  the  oon- 
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testation  may  have  been  filed  by  the  proprie- 
tor of  the  lands  assessed.  Judgment  appealed 
from  reversed.  Gironard  and  Nesbitt,  JJ., 
dissenting.  City  of  Montreal  v.  Cantin^  25 
Occ.  N.  3,  35  S.  C.  R.  223. 

PiscgiiMlnation  agaliist  Non-real- 
dents  —  Petition  to  County  Court  Judge  — 
A^uthority  of  Agent  of  Ratepayer — Time  for 
Petition — Ohjeciion  Made  to  As8essor9 — No- 
tice— Waiver — Payment  of  School  Tax — Cer- 
tiorari— Grounds.] — In  a  petition  for  relief 
by  a  non-resident  ratepayer  under  44  V.  c.  9 
(NJB.),  it  is  sufficient  evidence  of  authority 
to  warrant  the  County  Court  Judge  in  act- 
ing, that  the  person  petitioning  describes  him- 
self as  the  agent  of  the  person  aggrieved  in 
the  matter  of  the  assessment,  and  swears  to 
the  troth  of  the  statements  in  the  i>etition. 
The  time  within  which  the  petition  must  be 
presented  under  the  Act  does  not  begin  to  run 
until  after  the  assessment  complained  of  has 
been  made  up  from  the  corrected  list  and  filed 
with  the  county  secretary,  and  then  within 
one  month,  either  from  notice  of  the  assess- 
ment from  the  county  officer  charged  with  the 
duty  of  giving  notice,  or  from  the  time  the 
person  assessed  first  heard  or  knew  of  such 
assessment.  It  is  do  objection  to  an  applica- 
tion under  the  Act  that  objection  to  the  valua- 
tion of  the  pro];>erty  was  made  to  the  assessors 
under  C.  S.  c.  100,  s.  59,  and  that  the  objec- 
tion might  have  been  further  prosecuted  be- 
fore the  valuators  under  s.  68.  Where  one 
of  the  objections  under  the  Act  is  that  the 
property  of  residents  had  been  greatly  under- 
valued, the  effect  of  which  was  to  increase 
the  rate  of  non-residents,  it  is  not  necessary 
that  the  residents,  the  valuation  of  whose 
property  is  attacked,  should  have  notice  of  the 
application.  The  right  to  apply  for  relief 
from  general  county  taxes  is  not  waived  by 
payment  of  the  school  tax.  The  petition  un- 
der the  Act  must  contain  facts  from  which  it 
can  be  collected  that  the  petitioner  is 
aggrieved,  or  must  state  the  fact.  The 
specific  grounds  upon  which  a  certiorari  is 
granted  must,  under  Rule  7,  Mich.,  1899,  be 
stated,  and  a  general  statement,  i.e.,  **  also 
all  other  grounds  taken  at  the  hearing  in  the 
Court  below."  is  objectionable.  Rem  v.  Wil- 
iTHMOfi,  35  N.  B.  Reps.  538. 


Pipes  —  Natural  gas  company.  Re 
Vnited  Gas  and  Oil  Co.  of  Ontario  and  Town- 
ship of  Colchester  South,  1  O.  W.  R.  642. 


—  Selling  Value.]  —  The 
measure  of  value  of  improvements  for  pur- 
poses of  taxation  prescribed  by  s.  38  of  the 
Vancouver  Incorporation  Act,  1900,  is  the- 
actual  cash  selling  value,  and  not  the  cost. 
In  re  Municipal  Clauses  Act  and  J.  O.  Duns- 
mnir,  8  B.  C.  R.  361,  followed.  In  re 
Vancouver  Incorporation  Act,  1900,  and  B.  T. 
Rogers,  9  B.  C.  R.  373,  not  followed.  In  re 
Vancouver  Incorporation  Act,  1900,  and  B. 
T.  Rogers,  9  B.  C.  R.  495. 

Ineome  —  Basis  of  Assessment  —  Exemp- 
tion.]— Although  a  person  assessed  for  income 
tax  under  the  Municipal  Ordinance  was  not 
daring  the  previous  year  a  resident  of  the 
municipality,  the  previous  year's  income, 
wherever  earned,  may  be  taken  as  a  basis  for 
determining  the  amount  for  which  he  should 
W  assessed.  Income  to  the  extent  of  $600  is 
exonpt.  Lamontaigne  v.  Town  of  Macleod,  5 
Ti»rr.  T^  R,  199. 


International  Bridge  —  Assessable 
Value.] — In  assessing  for  the  purpose  of  tax- 
ation that  part  of  a  bridge,  crossing  the 
Niagara  river,  lying  within  a  township  in 
Canada,  regard  cannot  be  had  to  its  value  in 
proportion  to  the  value  of  the  franchise  or  of 
the  whole  bridge,  or  to  the  cost  of  construc- 
tion, but  only  to  the  actual  cash  price  obtain- 
able for  the  land  and  materials  situate  within 
the  township'.  In  re  Bell  Telephone  Company 
Assessment,  2JL  A.  R.  351,  and  In  re  Ix>ndon 
Street  RailwS  Company  Assessment,  27  A. 
R.  83,  appliea.  In  re  Queenston  Heights 
Bridge  Company  Assessment,  21  Occ.  N.  112, 
1  O.  L.  R.  114. 

Lands  Acquired  for  Railway  —  Real 
Value  —  Farm  Purposes  —  Village  Lots.]  — 
The  railway  company  had  acquired  a  parcel 
of  land  of  more  than  200  &rpents  for  the  pur- 
poses of  their  railway,  but,  changing  their  in- 
tention, they  leased  it  as  a  farm,  by  a  lease 
for  a  year,  renewable  from  year  to  year, 
with  the  condition  that  it  should  not  be  used 
except  for  the  purposes  of  pasturage,  for 
which  it  was  quite  unfit.  The  company  had 
prepared  a  plan  of  subdivision  of  the  land 
into  lots,  and  had  made  application  to  the 
corporation  and  the  government  to  have  it 
adopted  and  registered.  They  had  also  ad- 
vertised the  sale  of  the  property  in  lots: — 
Held,  that  the  land  should  be  valued  for 
assessment  purposes  according  to  its  real 
value,  and  not  according  to  the  value  which 
it  might  have  for  agricultural  purposes  only. 
In  re  Canadian  Pacific  R.  W.  Co.  and  Village 
of  Verdun,  Q.  R.  20  S.  C.  194. 

Measure  of  Value — Municipal  Clauses 
Act,  B.C.] — The  measure  of  value  for  pur- 
poses of  taxation  prescribed  by  s.  113  of  the 
Municipal  Clauses  Act  is  the  actual  cash  sell- 
ing value,  and  not  the  costs.  In  re  Duns- 
muir.  8  B.  C.  R.  361. 

ModilLoation  by  Judse — Error  in  Prin- 
ciple.] —  The  Judge  ought  not  to  vary  the 
valuation  of  a  property  made  upon  oath  by 
the  assessors  of  a  municipality,  unless  it  has 
been  made  in  consequence  of  an  erroneous 
principle,  or  is  so  evidently  erroneous  that  a 
competent  and  honest  man  could  not  arrive  at 
the  same  result.  Bagg  v.  Town  of  St.  Louis, 
Q.  R.  20  S,  C.  149. 

Railway  iMndm— Right  of  Way.]— Held, 
following  Rouse  v.  Great  Western  R.  W.  Co., 
15  U.  C.  R.  108,  that  the  grading  of  a  rail- 
way could  not  be  assessed,  and  that  in  order 
to  ascertain  the  value  of  the  railway  property, 
consisting  of  the  right  of  way  and  station 
houses  and  yards,  a  fair  test  was  to  take  the 
average  value  per  acre  of  the  tier  of  lots 
through  which  the  railway  ran,  and,  after 
making  a  deduction  fj-om  that  for  the  value 
of  buildings  and  improvements  on  the  farm, 
to  value  the  railway  lands  at  the  same  value 
per  acre  as  the  lots  through  which  they 
passed.  Applying  this  rule,  and  taking  the 
value  of  each  lot  adjoining,  it  was  found  that 
(including  the  buildings  upon  them)  the  lots 
were  assessed  at  an  average  value  of  $45  per 
acre.  The  railway  company's  lands,  valued 
at  this  figure,  were  found  to  be  worth  $5,175, 
from  which  a  deduction  of  $387,  being  7% 
per  cent.,  was  made  on  account  of  the  average 
difference  in  the  value  of  buildings  on  the  ad- 
joining farms.  Subtracting  this  amount  from 
$5,175  left  a  balance  of  $4,788,  at  which  the 
assessment   of   the   railway   company's   lands 
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was  fixed.     In  re  TownMhip  of  Chatham  and 
Canadian  Pacific  R.  W,  Co..  11  0<^.  N.  5^4. 

Vacant  I^uid  —  Municipal  Ordinance  — 
Congtruction — Appeal — Onu«.J — The  onus  is 
on  the  appellant  to  shew  that  vacant  land  in 
towns  comes  within  the  exceptions  mentioned 
in  s.-s.  1  of  s.  127  of  the  Municipal  Ordinance 
(C.  O.  1808,  c.  70)  ;  otherwise  it  is  properly 
assessed  under  s.-s.  2.  Where  vacant  land  is 
shewn  to  be  **  bona  fide  enclAd,"  as  men- 
tioned in  S.-S.  1,  and  used  *in  Minection  w^ith 
a  residence  as  a  garden,  *'  position  ^nd  local 
advantage  "  are  to  be  considered  in  addition 
to  an  annual  rental  in  fixing  the  value  tor 
assessment  purposes,  and  persons  making  use 
of  valuable  lands  for  the  purposes  of  a  garden, 
park,  etc.,  sould  be  assessed  for  it  in  the 
same  proportion  of*  value  as  other  lands  in 
the  vicinity.  Re  Beiminck  {Isabella)  and 
Town  of  Edmonton,  5  Terr.  L.  U.  4G2. 

Valnation  TioU— Petition  to  i!it't  Aside— 
Parties — Interest,] — Valuators  must  proceed 
strictly  according  to  law,  and  it  cannot  be 
said,  in  answer  to  a  petition  to  set  aside  a 
valuation  roll,  that  they  have  acted  in  the 
exercise  of  their  discretion  or  according  to  an 
established  practice.  2.  it  cannot  be  alleged 
that  the  party  who  contests  a  valuation  roll 
is  acting  in  the  interest  of  other  persons,  un- 
less ir  is  also  alleged  that  the  ijetitioner  him- 
self is  without  any  interest  whatever.  Leitch 
V.  Town  of  Westmount,  5  Q.  P.  U.  225. 

Valnation  B,on— Revision  —  Time—ISta- 
tute — Directory  Provisions,]  —  The  terms  of 
art.  74i6a,  M.  C,  so  far  as  regards  the  revi- 
sion of  the  valuation  roll  *'  in  the  months  of 
June  or  July,"  are  directory  only,  and  the 
municipal  council  charged  by  law  with  the 
duty  of  revision,  is  not  divested  of  authority 
to  make  such  revision  where  the  time  specified 
in  the  article  has  expired  before  the  duty  has 
Deen  i)erformed.  Canadian  Pacific  R,  W.  Co. 
v.  Allan,  Q.  R.  19  S.  C.  57.  , 

Valnation  Roll — lUegaliiy — Quashing  — 
Jurisdiction  of  Judge — I:^amcs  Improperly  In- 
serted— Notice — Overvaluation.]  —  By  virtue 
of  s.  4376,  R.  S.  Q.,  a  Judge  in  Chambers  has 
jurisdiction  on  petition  to  quash  a  valuation 
roll  for  illegality.  2.  The  facts  that  the 
names  of  persons  who  are  not  owners  are 
inscribed  upon  a  roll  as  such,  or  that  the 
properties  are  valued  above  or  below  their 
real  value,  constitutes  an  illegality.  3.  In 
such  case  notice  should  be  given  to  the  per- 
sons whose  names  it  is  sought  to  strike  off. 
Truvhon  vi   Town  of  Chicoutimi.  Q.  R.  25  b. 

Vanoonver  Inoorp6ration  Act,  1900, 

H.  38,  56  —  Valuation  of  Improvements  — 
Mode  of — Decision  of  Judge  on  Appeal  from 
Court  of  Revision — Appeal  from.] — Xo  ap- 
peal lies  from  the  decision  of  a  Judge  on  an 
appeal  from  the  Court  of  Revision,  had  un- 
der s.  5(1  of  the  Vancouver  Incorporation  Act. 
An  objection  to  an  appeal  on  the  ground  that 
the  Court  has  no  jurisdiction  to  hear  it  is  not 
a  preliminary  objection  within  s.  83  of  the 
Supreme  Court  Act.  Although  the  full  Court 
has  no  jurisdiction  to  hear  an  appeal,  it  has 
jurisdiction  to  award  costs  in  dismissing  it. 
t'nder  s.  38  of  the  Vancouver  Incorporation 
Act,  IJMK),  all  ratable  property  for  assessment 


purposes  shall  be  estimated  at  its  actual  cash 
value,  as  it  would  be  appraised  in  payment  of 
a  just  debt  from  a  solvent  debtor. — ^In  esti- 
mating the  value  of  an  expensive  residence 
built  by  its  owner,  it  is  fair  to  assume  that 
the  owner  will  not  permit  his  property  to  be 
sacrificed,  and  therefore  a  valuation  ap- 
proaching to  nearly  the  actual  cost  is  not 
excessive.  In  re  Vancouver  Incorporation  Act 
and  Rogers,  23  Ooc.  X.  72,  9  B.  C.  R.  373, 

Waterworks  Company — Valuing  Plant 
—  i  Edw.  VII.  c.  29,  ».  2  —  Retroactivity — 
Construction.] — Held,  that  the  statute  1  Edw. 
VII.  c.  9,  8.  2,  amending  the  Aisessment  Act 
by  inserting  ss.  18a  and  l8b,  is  not  retroac- 
tive, and  therefore  does  not  affect  the  assess- 
ment in  question,  which  was  made  by  the 
assessor  and  confirmed  on  appeal  to  the 
Court  of  Revision  for  the  city,  before  the 
Act  came  into  force;  but  doubted,  even  if  the 
Act  is  retroactive,  whether  in  any  way  it 
affects  or  changes  the  principle  of  assessment 
governing  corporations  like  the  appellants. 
All  that  it  enacts  is,  that  the  property  shall 
be  valued  as  a  whole,  or  as  an  integral  part 
of  a  whole,  instead,  as  formerly,  by  wards 
separately.  Thus  it  leaves  untouched  and 
unaltered  the  law  laid  down  in  In  re  Bell 
'!l  elephone  Company  Assessment,  25  A.  R. 
1^)1,  In  ire  London  Street  liailway  Company 
Assessment,  27  A.  R.  83,  and  In  re  Queenston 
Heights  Bridge  Assessment,  1  O.  L.  R.  114, 
that  as  real  property  it  shall  be  estimated 
at  its  actual  cash  value,  as  it  would  be  ap- 
praised in  payment  of  a  just  debt  from  a 
solvent  debtor.  This  standard  by  the  Act  of 
laht  session  is  now  applied  to  the  property  in 
its  larger  area  as  extended  by  the  statute, 
but  the  standard  remains  the  same: — Held, 
also,  that  the  evidence  of  witnesses  fixing 
value  by  wards  (when  one  of  the  elem^its  of 
such  value  is  the  possibility  of  a  franchise  in 
such  ward,  distinct  from  other  wards,  being 
obtained  at  some  future  time),  is  too  remote  to 
prevent  the  application  of  the  law  as  settled  by 
the  cases,  as  also  is  the  chance  at  some  future 
time  of  getting  a  franchise  to  connect  the 
wards  with  one  another.  In  re  Stratford 
Waterworks  Co,  and  City  of  Stratford,  21 
Occ.  N.  479. 

Wild  Lands — Valuation — Assessor  Acting 
on  Instructions  from  Superior  Officers  — 
Exemption — Jurisdiction  of  Court  of  Revi- 
sion.]— In  assessing  500,000  acres  of  wild 
land,  consisting  largely  of  inaccessible  moun- 
tains and  valleys,  the  assessor  acted  on  in- 
structions received  from  his  superior  oflScers 
and  fixed  the  value  at  $1  per  acre  for  the 
whole  tract.  On  appeal  to  the  Court  of  Revi- 
sion and  Appeal,  evidence  was  taken,  and  an 
average  value  of  45  cents  per  acre  was  fixed. 
An  appeal  was  taken  to  the  full  Court,  on 
the  grounds  that  the  valuation  was  too  high, 
and  that,  so  far  as  some  of  the  lands  were 
concerned,  they  were  exempt  from  taxation 
under  the  company's  Subsidy  Act.  and  on  the 
argument  counsel  for  the  company  asked  the 
Court  to  fix  the  assessable  value  of  the  lands 
at  the  specific  sum  of  $47,980.23: — Held,  per 
Drake,  J.,  that,  as  some  of  the  land  was  of 
some  value  and  some  of  it  of  no  value,  thc> 
fixing  of  a  fiat  rate  was  not  a  compliance 
with  s.  51  of  the  Assessment  Act,  1903,  and 
that  the  assessment  should  be  set  aside  with 
costs.  Per  Irving,  J.,  that  the  evidence  did 
not  enable  the  Court  to  form  any  opinion  as 
to  the  value  of  the  land  within  the  meaning 
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of  s.  51,  and,  as  the  assessment  was  improp- 
erly levied  at  the  outset,  tne  Court  snouid 
simpiy  ueclare  that  there  was  no  proper 
assessment  in  respect  of  which  an  appeal  will 
lie: — shield,  per  l»rake  and  irving,  J  J.  (Duff, 
J.,  Uissenung),  that  by  the  operauon  oi  s.  3 
ot  tne  amenoing  Act,  with  respect  to  all  the 
lauus  grantea  to  the  company,  the  exemption 
from  taizauon  conferred  by  s.  <  of  the  iSuusidy 
ACL  expired  with  the  expiration  of  the  period 
o£  ten  yeai-s,  beginning  witn  the  8th  April, 
IdiKS,  and  tnat  therefore  the  lands  claimeu 
to  be  exempt  were  assessable,  in  re  jSeison 
aua  Fort  a/wppard  K.  W,  Co.,  24  Ucc  ^S. 
055,  10  B.  (J.  K  519. 


XII.  Othes  Gases. 

Payi&ent  of  Taxes  under  Protest  — 

Appeal  from  Assessment  —  Judgment  Con- 
firming— Res  Judicata  —  Estoppel  —  Money 
Had  and  Received.] — J.,  having  been  assessed 
m  18Ut>  on  personal  property  as  a  resident 
of  St.  John,  N.B.,  appealed  without  success 
to  the  appeals  committee  of  the  common 
council,  and  then  applied  to  the  Supreme 
Court  of  New  Brunswick  for  a  writ  of  cer- 
tiorari to  quash  the  assessment,  which  was 
refused.  An  execution  having  been  threaten- 
ed, he  then  paid  the  taxes  binder  protest. 
In  1897  he  was  gain  assessed  under  the  same 
circumstanoes,  and  took  the  same  course,  with 
the  exception  of  appealing  to  the  Supreme 
Court  of  Canada  from  the  judgment  refusing 
a  certiorari,  and  that  Court  held  the  assess- 
ment void  and  ordered  the  writ  to  issue  for 
quashing :  30  S.  C.  B.  122,  20  Occ.  N.  11.  J. 
then  brought  an  action  for  repayment  of  the 
amount  paid  for  the  assessment  in  1896: — 
Held,  affirming  the  judgment  of  the  Supreme 
Court  of  New  Brunswick,  21  Occ.  N.  52,  that 
the  judgment  refusing  a  certiorari  to  quash 
the  assessment  in  1896  was.  res  judicata 
against  J.,  and  he  could  not  recover  the 
amount  so  paid.  Jones  v.  City  of  kit.  John^ 
21  Occ.  S.  401,  31  S.  C.  R.  320. 

Validity  of  Assessment — Special  Tri- 
bunal— Failure  to  Appeal — Proof  of  Assess- 
ment— Pleading — Evtdence.] — In  an  action  to 
recover  the  amount  claimed  to  be  due  for  rates 
and  taxes,  the  defendant  pleaded  among  other 
things  that,  at  the  time  of  the  assessments, 
defendant  was  not  the  owner  of  more  than  a 
one-quarter  interest  in  the  ship  assessed : — 
Held,  following  Town  of  Westville  v.  Munro, 
32  N.  S.  Reps.  311,  that  the  defendant  hav- 
ing received  notice  of  the  assessment,  if  he 
was  dissatisfied  therewith,  should  have 
brought  the  matter  before  the  assessment  ap- 
peal Court,  established  for  that  purpose  by  s. 
341  of  the  Halifax  City  Charter,  1891,  and, 
having  failed  to  do  so,  that  the  assessment 
was  conclusive,  and  could  not  be  attacked  in 
an  action  to  recover  the  amount  assessed. 
The  only  evidence  before  the  Court  of  the 
assessment  and  the  rate  due  thereon  was  the 
city  collector's  certificate  of  taxes  unpaid, 
and  s.  362  of  the  city  charter,  which  provides 
that  all  rates  and  taxes  shall  become  due  on 
the  31st  May  in  each  year,  and  that  it  shall 
be  the  duty  of  the  city  collector,  immediately 
thereafter,  to  take  proceedings,  &c.  There 
was  no  evidence  to  prove  the  collector's  signa- 
ture to  the  certificate,  or  that  he  was  col- 
lector :—*Held,  that  the  evidence  was  wrongly 


received: — Held,  nevertheless,  that,  as  the  de- 
fendant in  his  defence  admitted  that  he  was 
assessed  for  the  amount  claimed,  and  that  the 
rate  alleged  to  be  due  on  such  assessment  was 
correct,  it  was  not  necessary  for  the  plaintiffs 
to  prove  the  assessment  or  the  rate  due  there- 
on. City  of  Malifaa  v.  Farquhar,  33  N.  S. 
Heps.  209. 
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I.  Generally — What  Debts  Attachablbv. 
114. 

II.  Pbactice  and  Pbocedubb  in  Gabnish- 
ment,  120. 

III.  Otheb  Cases.  130. 


I.  Genebally — What  Debts  Attachable. 

Alimentary  Allowaaee  —  Claim  for 
Maintenance  of  Natural  Child — Ancestors.] — 
The  obligation  resulting  from  a  natural  re- 
lationship does  not  extend  to  the  ancestors  of 
the  father  and  mother  of  the  natural  child. 
2.  Alimentary  debts,  for  the  payment  of  which 
an  income  bequeathed  for  alimentary  purposes 
may  be  attached,  are  such  as  are  dlie  to  a 
creditor  who  has  furnished  aliments  to  the 
(person  entitled  to  the  allowance  and  his 
family,  and  not  those  which  such  person  may 
be  under  an  obligation  to  furnish  for  his  na- 
tural child.  McAulay  v.  McLennan^  Q.  R.  23 
S.  C.  419. 

Alimentary  Alloiranoe — Pension.]  —  A 
pension  granted  by  the  Montreal  Harbour 
Commissioners  to  a  sick  pilot,  from  the  "  De- 
cayed Pilots'  Fund,"  is  an  alimentary  allow- 
ance, and  is  exempt  from  seizure,  under  art. 
599,  8.  9,  C.  C.  P.,  except  for  an  alimentary 
debt.     2.  An  alimentary  pension  can  only  be 
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seized  for  an  alimentary  debt  incurved  while 
the  pension  is  in  force,  and  not  for  a  debt 
incurred  before  the  pension  be^n  to  run. 
Hamelin  y.  Ferraulty  Q.  R.  21  8.  C.  51. 

Asaicnment  of  Fmid  —  Contingency  — 
Ascertainment.  Evans  v.  Clancy,  2  O.  W.  R. 
522. 


Deposit — Attachment  for  Debt  of 
Depositor — Claim  of  True  Owner — Interven- 
tion.]— ^The  fact  of  a  person  depositing  sums 
of  money  in  his  own  name  in  a  bank  does 
not  take  away  from  the  true  owner  of  such 
sums  the  right  of  recovering  such  sums.  The 
true  owner,  as  a  third  party,  may  assert  his 
rights  of  recovering  such  sums.  The  true 
owner,  as  a  third  party,  may  assert  his  rights 
by  intervention  in  a  garnishing  cause,  and 
have  annulled  the  saisie-arr^t  of  such  sums 
by  the  garnishing  creditor.  Stephens  v. 
Higgins,  5  Q.  P.  R.  1. 

Coftts  Due  to  Solicitor — Agreement  with 
client  to  throw  off  —  Fraud  upon  creditors. 
Waller  v.  Malone,  3  O.  R.  774. 


Inooate  f  rosn  Tmst  Fvmd — Assignment 
of  Fund  and  Income,] — An  attaching  order 
under  45  V.  c.  17  will  not  lie  against  the  in- 
come of  a  trust  fimd,  unless  there  are  trust 
moneys  actually  in  the  hands  of  the  trustees 
at  the  time  the  order  is  served:  nor  will  an 
attaching  order  operate  upon  debts  of  which 
the  jud^ent  debtor  has  divested  himself  by 
assignment,  even  though  the  assignment  may 
be  void  as  against  creditors  under  13  ESliz.  c. 
5.    Ejp  p.  Black,  34  N.  B.  Reps.  638. 


Damages  for  Personal  Injuries — Ali- 
mentary Claim  —  Limited  Attachment,]  — 
Damages  awarded  as  compensation  for  per- 
sonal wrongs,  bodily  injuries,  and  medical 
attendance  rendered  necessary  thereby,  are  in 
the  nature  of  an  alimentary  claim,  and  are 
not  attachable  for  a  debt  other  than  one  which 
has  been  created  for  the  purpose  of  assuring 
the  payment  of  such  damages  or  the  preserva- 
tion of  the  plaintiff*s  right  thereto.  Lafond 
V.  Maraan,  Q,  R.  24  S.  C.  22,  5  Q.  P.  R. 
326. 


Dan&ages    for    Personal    Injuries    — 

Judgment — Alimentary  Provision  —  Attach- 
ment before  Judgment.] — The  right  of  a  per- 
son injured  in  an  accident  to  recover  from  the 
]i€i's«jn  who  caused  the  accident  the  damages 
suffered,  is  a  purely  personal  right,  and  can- 
not be  exercised  by  the  ordinary  creditors  of 
the  person  injured.  But  when  the  person  in- 
jured exercises  the  right  the  amount  of  dam- 
ages or  indemnity  recovered  is  not  in  the 
nature  of  an  alimentary  provision,  but  be- 
comes part  of  the  property  or  means  of  the 
injured  one;  and  therefore  such  a  sum  may 
be  seized  or  attached  by  his  creditors,  and 
they  may  proceed  by  way  of  attachment  even 
before  judgment  in  the  action  brought  by  the 
person  injured.  Molsons  Bank  v.  Lionais,  8 
D.  C.  A.  176,  followed.  Judgment  in  Q.  R. 
25  S.  C.  188  reversed,  and  judgment  in  Q. 
R.  24  S.  C.  282  restored.  Cochrane  v.  Mc- 
Shane,  Q.  R.  13  K.  B.  505,  6  Q.  P.  R.  465. 

Equitable  Assignment — Disputed  facts 
— Issue.  Wilkinsxm  Plough  Co.  v.  Perrin,  2 
O.  W.  R.  541. 

Fees  of  Bailiffs — Easemptions — Liability 
of  Solicitors,] — The  fees  of  bailiffs  are  attach- 
able in  their  entirety,  and  are  not  included  in 
the  exemptions  which  are  enumerated  in  art. 
.599,  C.  P.  C.  In  spite  of  stipulations  pre- 
viously made  to  the  contrary,  solicitors  are 
personally  liable  to  the  bailiffs  they  employ 
for  payment  of  their  fees,  and  that  although 
they  have  not  received  payment  from  their 
clients.  Lachance  v.  Casault,  Q.  R.  26  S.  C. 
90.  '  


Insnranoe  Money  —  Foreign  Corporation 
Garnishee — "  Within  the  Province."]  —  The 
judgment  debtor  was  insured  under  an  acci- 
dent policy  in  a  company  incorporated  under 
a  Dominion  statute,  havmg  its  head  office  at 
Toronto,  represented  in  the  province  of  Prince 
Eldward  Island  by  a  local  agent,  who  had 
authority  to  solicit  applications  and  forward 
them  to  the  head  office  of  the  company  for 
approval.  The  insured,  having  met  with  an 
accident,  gave  the  required  notice,  and  fur- 
nished the  necessary  proofs  of  claim  to  the 
company  according  to  the  conditions  in  the 
policy.  After  the  proofs  of  claim  had  been 
received  at  the  head  office,  a  copy  of  an  at- 
taching order  was  served  upon  the  local  agent 
in  Prince  Edward  Island: — Held,  that  the 
insurance  company  was  a  foreign  corporation 
within  the  meaning  of  s.  30  of  44  V.  c.  4,  s. 
4  (P.E.I.).  2.  That  the  company  was  within 
the  province  aud  doing  business  therein  by  an 
authorized  agent.  3.  That  there  was  an  at- 
tachable debt  due  by  the  company  to  the  judg- 
ment debtor  within  48  V.  c.  4,  s,  1.  Seaman 
V.  Seaman,  25  Occ.  N.  100. 

Insurance  Moneys — Hypothecary  Credi- 
tor— Contingent  Debt,] — ^The  indemnity  due 
by  an  insurance  company,  in  case  of  fire,  is  a 
simple  debt  resulting  from  a  contingent  con- 
tract, and,  except  in  the  case  of  an  assign- 
ment of  the  anticipated  indemnity,  an  hyi>o- 
thecary  creditor  has  no  preferential  claim 
upon  such  indemnity,  and  therefore  the  in- 
demnity cannot  be  attached  in  the  hands  of 
the  insurance  company.  Lcrouw  v.  Cholette, 
4  Q.  P.  R.  193. 

Insurance  Moneys  —  Judgment  against 
married  woman,  payable  out  of  separate 
estate — Proceeds  of  insurance  on  life  of  hus- 
band— Trust  for  wife.  Doull  v.  Doelle,  4  O. 
W.  R.  525,  5  O.  W.  R.  238,  253,  413,  6  O. 
W.  R.  39. 

Insurance  Moneys — Quebec  Law — Credi- 
tors of  Former  Owner — Impeached  Transfer 
— Fraud — Insurable  Interest.] — ^The  lessor  Of 
real  estate  (in  Quebec)  insured  the  leased 
property  "  in  trust,"  and  notified  the  insurers 
that  the  lessee,  his  son,  was  the  real  bene- 
ficiary. The  lessee  paid  all  the  premiums, 
and,  the  property  having  been  seized  in  execu- 
tion of  a  judgment  against  the  lessor,  the 
lessee  purchased  at  the  sheriff's  sale  and  be- 
came owner  in  fee.  He  afterwards  increased 
the  insurance,  the  insurers  acknowledging,  in 
the  second  i>oIicy,  the  existence  of  the  first  in 
his  favour.  The  property  having  been  de- 
stroyed by  fire,  payment  of  the  amount  of 
the  first  policy  to  the  lessee  was  opposed  by  a 
judgment  creditor  of  the  lessor,  and  the  money 
attached  in  the  hands  of  the  insurers : — Held, 
that  the  lessee,  having  had  an  insurable  in- 
terest when  the  first  policy  issued,  and  being 
when  the  loss  occurred  the  only  person  having 
such  interest,  was  entitled  to  payment.     Even 
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if  the  lessor  knew  that  his  father  was  em- 
barrassed at  the  time  he  took  the  lease  and 
when  he  purchased  the  property  at  the 
sheriflTs  sale,  that  would  not  make  the  trans- 
action fraudnlent  as  against  the  father's  credi- 
tors. A  creditor  who  was  a  party  to  the 
action  against  the  lessor  in  which  the  prop- 
erty was  sold  in  execution  subject  to  the  lease, 
and  who  did  not  oppose  such  sale,  could  not 
afterwards  contest  payment  of  the  amount  of 
the  policy  on  the  ground  of  fraud.  Langelier 
V.  CharlehoU,  24  Occ.  N.  74,  34  S.  C.  R.  1. 

Interest    of    Debtor    under    Will    — 

Retiduary  Legatee,] — ^A  primary  creditor  in 
a  Division  Court,  by  garnishee  summons 
served  on  the  executors,  attached  the  interest 
of  the  primary  debtor,  as  residuary  legatee, 
in  the  estate  of  a  testator  who  had  died  within 
a  year  of  the  attachment.  A  receiver  was 
subsequently  in  a  High  Court  action  appoint- 
ed to  receive  his  interest.  The  Judge  in  the 
Division  Court  gave  judgment  against  the 
garnishee,  and  an  application  for  a  new  trial 
by  the  garnishee,  on  the  ground  that  such 
interest  was  not  attachable,  was  dismissed, 
but  on  an  appeal  to  a  Divisional  Court:  — 
Held,  that  the  residuary  legatee's  interest  was 
not  such  a  debt  as  could  be  attached;  and 
the  garnishees  were  discharged.  Hunsherry 
V.  Kratz,  23  Occ.  N.  185,  5  O.  L.  B.  635,  2 
0.  W.  R.  448. 

Jnr«»r's  Indemnity.] — Money  due  to  a 
petit  juror  for  his  indemnity,  as  such,  is  not 
gamishable.  Brouillard  v.  Shatol,  4  Q.  P. 
R.  181. 


r — Alimentary  Allowance — Previous 
Alimentary  Debt,] — Sums  bequeathed  by  will 
as  aliments,  with  a  proviso  that  they  are  to 
be  insaisissable,  cannot  be  garnished  for  an 
alimentary  debt  arising  prior  to  the  will. 
Kelly  V.  AIoMon,  Q.  R.  23  S.  0.  97. 

Uf e  Rent — Reservation  hy  Donor  of  Im^ 
movables.] — ^A  life  rent  reserved  by  the  donor 
of  immovable  property,  in  his  own  favour,  and 
secured  by  hypothec,  does  not  fall  unde^  the 
provisions  of  art.  599  (4),  C.  P.;  and  is  not 
exempt  from  seizure  by  creditors  of  the  donor. 
Bradford  v.  Lasnier,  Q.  R.  24  S.  0.  58. 

Moneys  2>ne  by  Crown.]  —  A  sum  of 

money  due  to  a  school  teacher,  as  ai  subsidy 
payable  out  of  the  fund  appropriated  by  the 
lejrislatnre  as  allowance  to  institutions  and 
superior  schools,  being  money  due  by  the 
government  of  the  province,  and  not  money 
due  as  to  the  salary  of  a  public  officer,  is  not 
seizable  in  the  hands  of  the  government  under 
a  writ  of  attachment  by  garnishment.  Beau- 
chemin  v.  Foumier,  Q.  R.  20  S.  C.  272. 

Moneys  Dne  nnder  Mortsaire — Instal- 
ments falliner  due  after  service  of  garnishee 
snmmons  —  Priorities — Judgment  creditors — 
Transferee  of  mortgage — Assignee  of  mortgage 
for  benefit  of  creditors.  Macpherson  Fruit 
Co.  V.  Hayden  (N.W.T.),  2  W.  L.  R.  427. 

Money  of  Union  —  Judgment  against 
Members  of  Unincorporated  Association  in 
Representative  Action  —  Trust,]  —  Action 
against  an  association.  Certain  members  were 
authorized  by  the  Court  to  defend  the  action 
<H)  behalf  of  themselves  and  all  other  mem- 
bers:— Held.  1.  that  the  association  was  not 
a  corporation,  individual,  partnership,  nor  a 


quasi-corporate  body.  2.  That  its  members 
could  not  be  sued  by  their  adopted  name. 
Certain  costs  were  ordered  to  be  paid  by  de- 
fendant members.  The  plaintiffs  sought  to 
garnishee  a  certain  account  at  the  Dominion 
Bank,  headed  *'  Amalgamated  Sheet  Metal 
Workers*  Union,  No.  30": — Held,  could  not 
be  garnished,  as  order  that  the  defendants 
shall  pay  money,  without  more,  cannot  be 
enforced  against  the  property  of  any  one  ex- 
cept the  defendants  themselves.  Metallic 
Roofing  Co.  of  Canada  v.  Local  Union^  No. 
30,  Amalgamated  Sheet  Metal  Workers^  In- 
ternational Association^  1  O.  W.  R.  573.  644, 
2  O.  W.  R.  183,  266,  819.  844,  5  O.  W.  R. 
95,  709,  6  O.  W.  R.  41,  283,  5  O.  L.  R.  424,  9 
O.  L.  R.  171,  10  O.  L.  R.  108. 

Proceeds  of  Exempted  Chattels.]   — 

The  proceeds  of  chattels  exempt  from  seizure 
and  sale  under  execution,  but  voluntarily  sold 
by  a  debtor,  are  attachable.  Slater  v.  Rod- 
gers,  2  Terr.  L.  R.  310. 

Purchase  Money  of  Land  —  Issue  be- 
tween Judgment  Creditor  and  Claimant  — 
bcope  of — Fraudulent  Conveyance — Husband 
and  Wiie,] — An  issue  was  directed  to  try  the 
question  whether  certain  moneys  in  the  hands 
of  a  garnishee  were,  at  the  time  of  the  ser- 
vice of  the  garnishee  summons,  the  moneys 
of  the  plaintiff  in  the  issue,  as  a  creditor  ot 
the  judgment  debtor,  as  against  the  defendant 
in  the  issue,  the  wife  ot  the  debtor. — The 
moneys  were  the  balance  of  the  purchase  price 
ot  land  sold  by  the  judgment  debtor's  wife  to 
the  garnishee: — Held,  per  Rouleau,  J.,  the 
trial  Judge,  13  Occ.  N.  472,  that  the  Court  on 
such  an  issue  could  not  inquire  into  the  ques- 
iion  whether  the  land,  having  formerly  been 
that  of  the  judgment  debtor,  had  been  fraudu- 
lently conveyed  to  his  wife.  On  appeal  to 
the  Court  in  banc : — Held,  reversing  the  judg- 
ment of  Rouleau,  J.,  who  adhered  to  his 
former  opinion,  that  the  Court  could  so  in- 

guire.     Hull  v.  Donohoe,  2  Terr.  L.  R.  52. 
teversed   and  judgment  of  Rouleau.   J.,  re- 
stored, 24  S.  C.  R.  683,  15*Occ.  N.  356. 

Rent — To  Whom  Due — Heirs  of  Deceased 
Landlord — Executors  —  Devolution  of  Estates 
Act,] — Five  plaintiffs,  claiming  as  heirs-at- 
law  of  their  father  to  be  owners  of  a  lot  of 
land,  brought  an  action  for  specific  perform- 
ance, which  was  dismissed  with  costs,  subse- 
quently taxed  at  $209.49.  After  the  tri^l  one 
of  the  plaintiffs,  G.  R.,  died,  and  probate  of 
his  will  was  granted  to  a  sister  and  co-plain- 
tiff, M.  S.,  and  the  action  was  revived  in  the 
names  of  the  remaining  plaintiffs  and  M.  S. 
as  his  executrix,  and  an  appeal  against  the 
judgment  was  also  dismissed  with  costs.  It 
appeared  that  G.  R.  owned  one-half  of  the  lot, 
and  the  father  the  other  half,  and  that  the 
lot  had  been  leased  to  a  tenant  by  M.  0*R., 
one  of  the  plaintiffs,  as  administratrix  of  the 
estate  of  the  father,  who  died  in  or  before 
1896,  and  M.  S.,  as  administratrix  of  the 
estate  of  G.  R.  No  caution  was  registered  un- 
der the  Devolution  of  Estates  Act: — Held, 
that  the  rent  due  from  the  tenant  was  gar- 
niahable  for  the  costs  payable  by  the  plain- 
tiffs. Macaulay  v.  Rumball,  19  C.  P.  284. 
commented  on.  McDonald  v.  Sullivan,  23 
Occ.  N.  45.  5  O.  L.  R.  87,  1  O.  W.  R.  721. 
723.  784,  840.  849:  ReiUy  v.  McDonaU.  1 
O.  W.  R.  196.  721,  723,  784.  849. 

Salary — Civil  Servant — Insolvency — "Noti- 
fication to  Other  Creditors.] — If  an  employee 
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of  the  province  is  insolvent,  a  creditor  gar- 
nishing the  employee's  salary  will  be  allowed 
to  have  the  other  creditors  called  in  and 
notified  to  file  their  claims.  Oagnan  v.  Rowan^ 
7  Q.  P.  B.  52. 

Salary — Deposit  of  Portion  Attachable — 
Further  Attachments,] — ^The  deposit  of  the 
portion  of  salary  attachable  under  3  Edw. 
VII.  c.  57,  s.  1,  has  the  effect  of  preventing 
further  attachments,  and  this  without  the 
debtor  requiring  to  give  notice  of  such  de- 
I)osit  to  his  creditors.  Godin  v.  Flanagan,  7 
g.  P.  R.  (i. 

Salary  —  **  Due  or  Accruing  Due.'"]  — 
Where  the  salary  of  an  employee  was  a  fixed 
amount  per  month  payable  at  the  end  of  the 
inonth : — Held,  that  a  garnishee  summons 
served  on  the  last  day  of  the  month  did  not 
bind  the  current  month's  salary,  inasmuch 
as  no  part  of  the  amount  was  due,  that  is, 
recoverable  by  the  employee,  till  the  last  day 
of  the  month  had  expired,  nor  was  any  part 
accruing  due,  inasmuch  as  the  liability  of  the 
employer  to  pay  was  contingent  upon  the 
completion  of  the  month's  service  by  the  em- 
ployee.   Main  v.  Mclnnis,  4  Terr.  L,  R.  517. 

Salary  of  Court  Stenographer — Fees 
for  Depositions.]  —  Amounts  due  to  official 
stenographers  for  depositions  taken  in  Court 
are  regarded  as  salary,  and  are  attachable  to 
the  extent  of  one-fifth.  L^iourneau  v.  Collin^ 
4  Q.  P.  R.  122. 

Salary  of  Harbour  Master  —  Public 
Officer.]  —  The  harbour  master  of  Montreal, 
having  by  virtue  of  his  office  to  administer  a 
l>art  of  the  public  domain  of  the  Crown,  and 
acting  in  the  general  interest  of  commerce 
and  navigation,  must  be  considered  as  a  public 
functionary,  and  his  salary  is  not  seizable  un- 
der execution  or  attachable.  Cochrane  v. 
Methane,  Q.  R.  24  S.  C.  283. 

Salary  of  Municipal  Officer — Payment 
in  Advance — Set-ofi — Equitable  Assignment — 
Service  —  Costs,]  —  Upon  an  appllcatich  to 
garnish  the  salary  of  an  officer  of  a  municipal 
i-orporation,  it  appeared  thai  by  virtue  of  a 
by-law  his  salary  was  payable  monthly,  and 
that  the  practice  of  the  corporation  was  to 
pay  all  salaries  on  the  first  day  of  the  month. 
The  attaching  order  was  served  on  the  30th 
April,  between  ten  o'clock  in  the  morning  and 
one  o'clock  in  the  afternoon.  The  judgment 
debtor,  before  the  service  of  the  order,  had 
been  paid  in  full  all  his  salary  for  the  month 
of  April,  under  an  arrangement  between  him 
and  the  treasurer  of  the  corporation  that  ad- 
vances should  be  made  on  account  of  salary 
and  stopped  from  the  debtor's  cheque  at  the 
end  of  the  month : — Held,  that  nothing  was 
due  to  the  debtor  by  the  corporation  at  the 
time  of  the  service  of  the  attaching  order,  for 
there  had  been  actual  payment  of  the  salary 
l)y  the  corporation ;  or,  if  not  payment,  an 
advance  by  the  corporation  which  they  could 
set  off  against  a  claim  for  salary:  or,  if  the 
moneys  advanced  were  to  be  regarded  as  mis- 
appropriated by  the  treasurer  or  the  clerk 
and  advanced  personally  by  him  to  the  debtor, 
there  WJ.S  a  good  (though  verbal)  equitable 
assignment  of  the  salary  by  the  debtor  to  the 
treasurer  or  clerk;  and,  per  the  Master  in 
Chambers,  a  debt  in  respect  of  the  salary,  in 
any  event,would  not  have  accrued  due  until 
after  the  service  of  the  attaching  order :  — 
Held,  also  per  Meredith,  C.J.,  in  Chambers. 


that  the  judgment  debtor  and  the  corporation, 
by  its  responsible  officers,  had  so  misconducted 
themselves  that  they  should  be  deprived  of 
costs,  although  the  order  of  the  Master  in 
their  favour  vras  in  other  respects  affirmed. 
Wilson  V.  Fleming,  21  Occ  N.  334,  1  O.  L.  R. 

Salary  of  Partner.] — Where  a  garnishee 
partnership  declares  that  the  defendant  is  a 
member  of  the  partnership  and  draws  from  it 
a  weekly  salary,  the  partnership  will  not  be 
ordered  to  deposit  any  sum  in  Court,  to  its 
prejudice,  but  the  attachment  will  be  declared 
effective.  De  Claude  v.  Hemond,  4  Q.  P.  R. 
71. 

Salary  of  Slieriif — Judgment  by  Default 
— Opposition,] — The  salary  of  a  sheriff  is  in- 
saisissable ;  and  even  where  the  Crovemment 
has  paid  several  instalments  of  salary  to  a 
garnishing  creditor,  the  sheriff,  even  when  the 
attachment  has  been  made  absolute  upon  de- 
fault of  his  appearance,  may,  by  way  of 
opposition  to  the  judgment,  have  it  set  aside. 
Mongeau  v.  Arpin,  Q.  R.  18  S.  C.  395. 

Salary  of  Teacher — Exemption — Appli- 
cation after  Death— Crown — Provincial  Oov- 
emment  —  Puhlio  Officer,]  — The  salary  of  a 
teacher  (instituteur)  being  by  law  exempt 
from  attachment,  the  exemption  subsists  in 
favour  of  his  children  in  respect  of  arrears 
due  him  at  the  time  of  his  decease.  2.  Money 
in  the  hands  of  the  Government  of  the  Pro- 
\ince  of  Quebec  cannot  be  attached  unless  in 
the  case  of  salaries  of  public  officers.  Beau- 
chemin  v.  Foumier,  4  Q.  P.  R.  138. 

Wages — Exemption — Board  money  —  De- 
ductions— Construction  of  statute.  Gordon  v. 
Seabrooke  (Y.T.),  2  W.  L.  R.  105. 

Wages  —  Exemption  —  Construction  of 
Rule  395  (Y.T.>.  Meaclmm  v.  Nugent  (Y. 
T.),  2  W.  L.  R.  301. 

Wages  of  Mariner — Exemption — Master 
of  boat  plying  on  inland  waters.  N,  A,  T, 
and  ar.  Co,  V.  Seaton  (Y.T.),  2  W.  L.  R. 
559. 

Wages — Set-off,] — ^Upon  a  declaration  of 
the  garnishees  that  the  judgment  debtor  is 
employed  by  them  as  a  driver;  that  he  has 
the  use  of  a  waggon  and  two  horses  every 
day,  "  the  understanding  being  that  he  gived 
us  every  evening  the  half  of  the  daily  profit ;" 
that  since  the  service  of  the  attaching  order 
they  have  paid  him  $11.54,  half  of  the  receipts 
since  made,  while  he  still  owes  them  $43: — 
Held,  that  the  half  of  such  receipts  represents 
daily  wages,  and  the  part  of  such  wages  whidi 
can  be  seized  may  be  garnished,  and  the 
attachment  of  it  should  be  declared  valid. 
2.  That  a  set-off  cannot  be  made  to  the  pre- 
judice of  the  garnishors,  between  the  wages 
of  the  debtor  and  arrears  of  receipts  due  by 
him  to  the  garnishees  before  the  attachment. 
Payfer  v.  Beauchamp,  3  Q.  P,  R.  347. 


II.  Practice  and  Procedure  in  Garnish- 
ment. 

Action  by  Judgment  Debtor  against 
Gamisbee — Special  Pleading,] — In  a  suit  to 
recover  moneys  which  have  been  attached, 
brought  by  the  defendant  in  the  attachment 
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against  the  garnishee,  the  latter  may,  instead 
of  proceeding  regularly,  file  a  declaration 
that  he  submits  his  rights  to  the  CJourt,  at 
the  same  time  stating,  with  documents  in  sup- 
port of  his  statements,  the  previous  proceed- 
ings which  prevent  him  from  paying  what  he 
owes  to  the  plaintiflf,  namely,  the  garnishing 
proceedings  pending,  a  judgment  already 
given  requiring  him  to  pay  one-fifth  to  a  credi- 
tor, and  the  fact  that  another  creditor  has 
made  a  motion  for  a  declaration  that  the 
whole  salary  of  the  plaintiff  is  exigible.  Noel 
V.  Corporation  of  Pilots  for  the  Harbour  of 
Quebec,  5  Q.  P.  R.  90. 

AAdaTlt  —  Information  and  Belief  — 
Oraundi,] — The  affidavit  for  attachment  en 
mains  tierces,  when  founded  upon  information 
or  belief,  must  state  the  grounds  of  such 
belief  and  the  sources  of  such  information, 
and  in  the  absence  .of  such  statement  the 
seizure  will  be  quashed  on  petition.  Duclo% 
V.  Beaumier,  Q.  R.  20  S.  C.  237. 

AAdaTlt — Irregularity — Claimant — Judge 
^  Consent  Trying  Issue  Summarily — Appeal 
— County  Court.^ — ^The  plaintiffs  in  County 
Coart    proceedings    issued    several    garnishee 
sammonses,    and    subsequently    in    Supreme 
Coart  actions  judgment  creditors  of  the  de- 
fendants in  the  County  Court  actions  issued 
attaching  orders,  against  the  same  garnishees. 
The  judgment  creditors  in  the  Supreme  Court 
actions  contended  that  the  County  Court  gar- 
nishee summonses  were  nullities,  as  they  were 
issued  on  an  affidavit  which  did  not  comply 
with 'the  statute,  and  all  the  interested  par- 
ties agreed  that  the  County  Judge  might  de- 
cide the  matter  in  a  summary  way.     He  held 
that  the  County  Court  plaintiffs  were  entitled 
to  the  moneys  garnished : — Held,  on  appeal, 
following  Bade  v.  Winser,  47  L.  J.  C.  P.  584, 
that  the  County  Judge  was  in  effect  an  arbi- 
trator: and  no  appeal  lay  from  his  decision. 
Per  Drake,  J. —  (1)   The  affidavit  leading  to 
a  foimishee  summons  must  verify  the  plain- 
tiff^s  cause  of  action,  and  a  garnishee  is  en- 
titled to  question  the  validity  of  the  proceed- 
ings at  the  hearing.     (2)   The  defect  in  the 
aflldavit  was  an  irregularity  only,  and  pay- 
ment  into   Court   by   the  garnishees   was   a 
waiTcr  by  them  of  their  right  to  object.     (3) 
The    plaintiff   may    specify    in    one    affidavit 
several  debts  proposed  to  be  garnished.    Har- 
ris  V.  HarrU,  22  Occ.  N.  73,  8  B.  C.  R.  307. 

Aate-Jndemeiit  Summons  —  County 
Court — Debt  or  Liquidated  Demand — Affidavit 
Verifying  Debt.] — An  application  by  the  de- 
fendant to  set  aside  a  garnishee  summons 
(and  service)  issued  before  judgment,  and 
for  payment  out  of  Court  of  moneys  paid  in 
by  the  garnishee,  was  granted.  Section  102 
of  the  County  Courts  Act,  R.  S.  B.  C.  1897 
c,  52,  provides  that  "a  plaintiff,  at  the  time 
of  issuing  a  summons  for  a  debt  or  liquidated 
demand,  or  at  any  time  thereafter  previous  to 
judgment,  upon  filing  ...  an  affidavit 
verifying  the  debt  .  .  .  may  obtain  a  sum- 
mons "  (i.e.,  garnishee  summons),  etc.  The 
summons  was  issued  claiming  $2.50  for  hire 
of  horse  and  sleigh,  together  with  $60  dam- 
pees  for  the  destruction  of  the  sleigh  through 
the  defendant's  negligence.  The  affidavit 
verifying  the  debt  ran:  "My  claim  against 
the  defendant  is  for  the  sum  of  $2.50  for  hire 
or  rig  hired  by  the  defendant  from  me  on  the 
14th  day  of  February  last,  and  for  the  sum 
of  $00  damages  for  the  destruction  of  the  said 


rig  or  vehicle."     Lindburg  v.  McPherson,  21 
Occ.  N.  425. 

Attadiment  before  Judgment  —  Affi- 
davit—Requisites o/.]—- The  allegiation,  "the 
plaintiff  verily  believes  that  unless  a  writ  of 
attachment  before  judgment  be  served  upon 
the  garnishees  he  will  lose  the  amount  owing 
him,"  in  an  affidavit  for  the  issue  of  a  writ 
of  attachment  before  judgment,  is  sufficient 
and  equivalent  to  the  form  o^  art.  895,  C.C, 
which  says  "that  the  plaintiff  will  thus  be 
deprived  of  his  recourse  against  the  defen- 
dant.**  The  affidavit  need  not  give  the  reasons 
of  belief  and  the  sources  of  information  of 
the  deponent,  unless  these  relate  to  with- 
drawal or  concealment  by  the  defendant. 
Bois  v.  Fcls,  6  Q.  P.  R.  447,  Q.  R.  27  S.  C. 
34. 

AttaclimeBt  before  Judtpanei^t  —  Peti- 
tion to  Quash — Irregularities — Quality  of  De- 
ponent.]— The  defendant's  remedy  by  petition 
to  quash  an  attachment  before  judgment  is 
collateral  to  the  regular  methods  of  defence, 
and  must  be  strictly  connfied  to  the  grounds 
permitted  by  art.  919,  O.  P.  2.  The  petition 
to  quash  cannot  allege  irregularities  in  the 
writ  and  indorsement,  default  to  leave  copy 
of  affidavit  and  declaration  or  the  quality  of 
the  deponent,  which  are  properly  matters  for 
exception  to  the  form.  Canadian  Pacific  R. 
W.  Co.  V.  Frappier,  6  Q.  P.  R.  186. 

Bailiff — Offer  of  Security — Rjefusal]  —-X 
bailiff  who  makes  a  seizure  under  a  saisie- 
'  arr6t  before  judgment,  cannot  refuse  to 're- 
store the  goods  seized  to  the  defendant,  if  the 
latter  offers  good  and  sufficient  sureties  in 
accordance  with  art.  938,  C.  P.,  under  the. 
pretence  that  .he  has  no  power  to  appraise 
the  security.  Schwartz  v.  Rameh,  6  Q.  P.  R. 
396. 

CoBtestation — Insolvency  of  Defendant — 
Pleading — Amendment — Costs — Distraction — 
Scale  of  Costs.] — In  a  contestation  of  an  at- 
tachment by  the  defendant,  it  is  immaterial 
to  the  issue  whether  the  original  debtor  whose 
heirs  have  been  condemned  by  judgment  on 
the  principal  action,  was  solvent  or  not.  2. 
A  paragraph  struck  out  from  a  pleading  upon 
an  inscription  in  law,  will  not  be  reinstated 
by  amendment  at  the  trial.  3.  A  writ  of 
attachment  after  judgment  cannot  be  issued 
for  costs  without  the  consent  of  the  attorneys 
in  whose  favour  distraction  of  costs  was 
granted.  4.  The  costs  awarded  upon  a  contes- 
tation of  attachment,  maintained  as  far  as 
costs  are  concerned,  will  be  governed  by  the 
amount  of  the  costs  for  which  attachment 
was  improperly  issued.  Montreal  Land  and 
Mortgage  Co.  v.  Heirs  of  Mathieu^  6  Q.  P. 
R.  329. 

Contestation — Undue  Delay.] — The  gar- 
nishing creditor  will  not  be  allowed  to  con- 
test, after  the  delays,  the  declaration  of  a 
garnishee,  if  he  has  shewn  no  diligence  in 
the  matter.  Mcloche  v.  Lalonde,  7  Q.  P.  R. 
161. 

Corporation  Garnishee — Declaration  by 
Attorney — Art.  686,  C.  P.] — When  in  answer 
to  an  attachment  in  the  hands  of  a  corpora- 
tion, such  corporation  makes  its  declaration 
by  an  attorney  under  a  general  authorization, 
no  question  under  art.  686,  C.  P.,  can  be  put 
to  such  attorney.  Brodeur  v.  MacTavish.  7 
Q.   P.  R.  2.35. 
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Debtor  Snins  Oamiabee — Discharge  of 
Garnishee,]  —  The  fact  that  the  judgment 
debtor  has,  since  the  declaration  of  the  garni- 
shee, brought  an  action  against  him.  does  not 
interrupt  the  latter's  right  tp  be  discharged 
from  the  attachment  if  he  owes  nothing.  Jn 
re  Banque  VUle-Marie,  7  Q.  P.  R.  169. 

DeolaratioB  of  Gftmishee — Conditional 
Debt — Disdiarge.]  —  If  a  garnishee  declares 
that  be  owes  nothing  to  the  Judgment  debtor, 
but  that  there  is  a  contract  between  them 
under  which  the  judgment  debtor  is  allowed 
to  take  insurance  risks  for  the  company  of 
which  the  garnishee  is  an  agent,  the  judgment 
debtor  and  the  garnishee  are  not  entitled  upon 
such  declaration  to  have  the  attachment  pro- 
ceedings dismissed,  as  they  would  be  if  the 
garnishee  had  declared  simply  that  he  owed 
nothing.  Qutere,  is  there  ground,  in  the  case 
of  a  conditional  debt,-  to  claim  dismissal  of 
the  proceedings  on  the  ground  that  the  gar^ 
nishing  creditor  has  not  had  it  declared  that 
the  attachment  is  binding.  Lamothe  y.  Piche, 
5  Q.  P.  R.  180. 

DeolaratioB  of  Garnishee  —  Contesta- 
tion by  Debtor — Statue.] — A  debtor  has  no 
interest  to  support  a  motion  for  the  rejection 
of  the  declaration  of  a  garnishee,  on  the 
ground  that  the  necessary  stamps  have  not 
been  affixed  to  it,  or  that  the  garnishee  has 
not  the  status  to  make  such  declaration. 
Montreal  Loan  and  Mortgage  Co.  y.  Mathieu, 
7  Q.  P.  R.  84. 

Deolaratioa  of  Garnishee — Contesta- 
tion of — Claim  for  Damages,] — A  garnishee 
is  not  obliged  to  declare  hypothetical  and 
possible  debts ;  his  declaration  is  sufficient  if  it 
admits  debts  of  which  he  knows-  the  cause  and 
the  amount.  2.  Facts  which  may  serve  as  the 
basis  of  an  action  for  damages  by  a  defendant 
against  the  garnishee  do  not  justify  a  contes- 
tation of  the  declaration  of  the  garnishee, 
when  the  additional  claim  of  the  defendant 
flpsinst  the  garnishee  is  not  liquidated  nor 
eritabUshed  nor  stated  in  any  manner,  and 
when  the  garnishee  cannot  be  presumed 
to  Imve  known  it  at  the  time  of  his  declara- 
lion.  3.  In  this  case,  the  garnishee,  being 
indebted  to  the  defendant  in  the  sum  of  $100 
by  virtue  of  a  judgment,  was  not  obliged  to 
declare  that,  besides  such  sum,  he  owed  $200 
as  damages  caused  to  the  defendant  by  the 
allegations  of  a  certain  plea  which  he  alleged 
to  he  false ;  and  a  contestation  of  the  declara- 
tion of  the  garnishee  based  upon  default  of 
declaring  something  else  besides  an  ascertained 
debt,  was  dismissed  upon  inscription  in  law. 
Germain  y.  Dussault,  6  Q.  P.  R.  96. 

Beclaration  of  Garnishee  —  Contesta- 
tion of — Requirements.] — When  a  tiers-saisi 
has  declared  that  he  owes  nothing,  it  is  not 
sufficient  to  allege,  in  contestation  thereof, 
that  it  is  false :  a  contestation  of  a  declaration 
of  a  tiers-saisi  has  for  its  object  a  different 
bnsis  of  facts  whereon  to  determine  the  lia- 
bility of  the  garnishee  from  that  furnished 
b.r  his  declaration;  it  must,  if  for  less  than 
the  amount  of  the  judgment,  set  forth  the 
exact  amount  of  the  alleged  indebtedness;  it 
must  be  as  sepciflc  as,  and  proved  like,  the 
contents  of  the  declaration  in  an  ordinary 
suit,  and  it  creates  a  real  cause,  in  which  the 
tiers-saisi  is  a  defendant.  Canadian  Congre- 
gational Missionary  Society  v.  Larivi^e,  4  Q. 
P.  R.  290. 


Beclaration  of  Qaralshee — Default  of 

—  Judgment  —  Appeal  —  Relief  on  Terms.] — 
A  garnishee  who  has  appealed  from  a  judg- 
ment against  him  by  default,  and  whose  ap- 
peal has  been  dismissed,  may  still  be  relieved 
from  his  default  to  make  a  declaration  upon 
paying  all  the  costs  incurred,  including  those 
of  the  appeal.  Saunders  v.  Boeckh,  5  Q.  P. 
U.  416. 

I>eolaration  of  Garnishee  —  Judgment 

—  Moneys  accruing  due  —  New  declaration.] 
— In  order  that  an  attachment  after  judg- 
ment in  the  hands  of  a  third  party  be  binding, 
it  must  be  so  declared  by  judgment;  in  the 
absence  of  a  contestation  of  tibe  garnishee's 
declaration  within  the  legal  delays,  and  of 
a  demand  within  the  same  delay  to  have  the 
seizure  declared  binding,  a  writ  of  attach- 
ment is  without  effect  against  the  garnishee 
as  regards  the  sums  which  may  eventually 
become  due;  and  a  motion  then  made  to 
make  him  declare  de  novo  will  be  rejected. 
Dccelles  v.  Lafleur,  5  Q.  P.  R.  439. 

Declaration  of   Garnishee  —  Judgment 

—  Reduction  on  AppefU  —  Payment  of  Soli- 
citor's Costs  —  Set-off.] — A  gar^ishee,  who 
has  declared  that  he  was  adjudged  to  pay  to 
the  defendant  $100  damages  by  a  judgment 
from  which  he  has  appealed,  cannot  after- 
wards, after  the  amount  of  the  judgment  has 
been  reduced  by  the  CJourt  in  review  to  $50, 
with  costs  of  the  hearing  and  review  against 
the  defendant,  allege  by  a  subsequent  dc^ara- 
tion  that  he  has  paid  his  solicitor  the  $50 
allowed  to  him  by  the  later  judgment,  which 
has  been  garnished  before  the  decision. 
Pieffer  v.  Campeau,  5  Q.  P.  R,  135. 

Beclaration  of  Garnishee — Place  of 
Making.] — ^The  declaration  of  a  garnishee 
made  in  a  district  other  than  that  where  the 
writ  of  saisie-arr^t  was  issued,  without  notice 
to  the  garnishing  creditor,  will  on  motion 
therefor  be  rejected.  Duchesne  v.  Quintal, 
7  Q.  P.  R.  163. 

Beclaration  of  Garnishee  —  Place  of 
Making  —  Taxation  of  Costs.] — When  p. 
garnishee  lives  in  a  district  other  than  the 
one  in  which  the  attaching  process  has  been 
issued,  he  may  come  to  make  his  declaration 
before  the  clerk  of  the  Court  from  which  the 
writ  has  issued,  and  then  he  has  the  right 
to  tax  all  his  travelling  and  hotel  expenses, 
and,  besides,  $}  per  day  for  each  day  he  is 
absent  from  home  in  making  his  declaration 
— ^and  this  although  the  expense  of  making 
his  declaration  before  the  prothonotary  of 
his  domicil  would  not  have  been  so  g^at. 
Blauin  v.  Perrault,  Q.  R.  25  S.  C.  439. 

Declaration  of  Garnishee  —  Time  for 
Contesting  —  Dismissal  of  Attachment  Pro- 
ceedings —  Separate  Orders  in  Favour  of 
Judgment  ^Debtor  and  Garnishee  —  Inscrip- 
tion in  Review — Deposit — Desistment.] — In 
a  summary  cause  the  time  for  contesting  the 
declaration  of  a  garnishee  is  two  days. 
2.  A  plaintiff  who  complains  of  judgments 
dismissing  his  proceedings  against  the  defend- 
ant and  the  garnishee,  upon  two  separate  mo- 
tions, must  make  separate  inscriptions  in 
review  in  respect  of  each  judgment  and  make 
a  deposit  in  each  case,  in  default  of  which 
his  inscription  will  be  set  aside.  3.  Where 
an  inscription  in  review  has  been  set  aside, 
the  Ck>urt  of  Review  has  no  jurisdiction  to 
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adjudicate  upon  the  yalidity  of  the  desist- 
meot;  that  Inast  be  dealt  with  by  the  Court 
of  fii-st  instance.  Lamothe  v,  Piche^  5  Q.  P. 
R.  164. 

Deolaration  of  Gan&ialiee  —  Uncertain- 
iy  (ur  to  Amount  Owinq  —  Motion  for  Judg- 
ment.^— Although  a  seizure  niay  have  been 
declared  tenante,  the  plaintiff  is  not  entitled 
to  inscribe  for  judgment  on  the  garnishee's 
declaration  when  the  garnishee  states  that 
he  owes  the  defendant  nothing,  and  is  not 
ready  to  say  what  portion  of  certain  moneys 
in  his  first  declaration  stated  to  have  been 
received  from  the  defendant's  attorneys,  is 
returnable  to  them.  Baumar  v.  Carhonneau, 
7  Q.  P.  R.  213. 

Defwnlt  of  Service  on  Bebtor  — Mo- 
tion to  Di9mi99.'\ — A  debtor  who  has  been 
served  with  attachment  process  after  judg- 
ment cannot  appear  and  demand  dismissal  of 
the  attachment.  Fafard  v.  Marsan^  5  Q.  P. 
R.  438. 

Denial  by  Gamisliees  df  Idability  to 
Jnds3Bent  Debtor  —  Gross  examination  of 
affidavits — ^Refusal  to  answer  to  liability  of 
third  person — Allegation  of  identity  of  third 
person  with  debtor.  Smith  v.  O'Dell,  6  O. 
W.  R.  47,  179. 

Deposit  by  Gamisbee  —  Amount  — 
Cottelj — ^Tbe  garnishee  who  fails,  to  deposit 
a  certain  sum  of  money,  in  accordance  with 
an  order  served  upon  him,  cannot  be  con- 
demned, in  the  absence  of  any  mention  in  the 
record  of  other  creditors  of  the  judgment 
debtor,  to  pay  any  greater  sum  than  the 
cmouut  he  should  have  deposited,  and  the 
costs  of  order  and  of  the  inscription  for  judg- 
ment against  him.  Laforce  v.  Grant,  6  Q. 
P.  R.  370. 

Desistn&ent  —  Notice  —  Practice,}  — ^  A 
garnishee,  who  receives  a  notice  of  desist- 
ment  from  a  saisie-arrdt  before  the  day  of  its 
return,  cannot  by  motion  demand  an  act  of 
deststment  and  dismissal  of  the  proceeding; 
if  be  believes  the  desist ment  to  be  insuffi- 
cient, he  must  apear  at  the  process  office  and 
so  declare.  Montreal  Land  and  Mortgage 
Co.  V.  Heirs  of  Mathieu,  6  Q.  P.  R.  274. 


—   Notice  —  Withdrawal — 

Cost9.1 — ^Where  a  garnishing  creditor  desists 
from  Uie  attachment  proceedings  without  men- 
tioning that  the  attachment  was  made  with 
costs,  and  without  giving  notice  of  such  de- 
sistment  to  the  attorneys  of  the  garnishee, 
a  motion  by  the  latter  for  withdrawal  of  the 
attachment  will  be  granted  with  costs.  Levy 
V.  Arkhulatoff,  5  Q.  P.  R.  338. 

lasne  in  Conrse  of  Action — Service  on 
Defendant — Ahsence  from  Jurisdiction.] — An 
attachment  of  debts  issued  in  the  course  of 
an  action  is  itself  an  action  separate  and 
distinct  from  the  original  action,  and  if, 
since  the  commencement  of  the  action,  the 
defendant  has  left  the  Province,  service  of 
the  attachment  should  be  made  upon  him  as 
it  would  .be  in  an  action.  Service  made 
upon  him  at  the  record  office,  in  accordance 
with  the  provisions  of  Art,  85,  C.  P.  C; 
is  a  nullity.  Washy  v.  Brown,  Q.  R.  19  S. 
0.  424. 

lndg;awnt  mgnfnst  Gamisbee — Setting 
Asii^^Declaration — Time   for — Judgmevt  in 


Default — Prothonotary  Entering — Long  Va- 
cation.}— A  garnishee  against  whom  judg- 
ment by  default  has  been  improperly  entered, 
may  apply  to  have  it  set  aside. — When  called 
upon  to  make  its  declaration  by  a  writ  which 
does  not  state  either  the  day  or  hour  when 
it  should  be  made,  he  must  be  considered  as 
not  properly  before  the  Court;  no  default 
can  be  charged  against  him,  and  no  judgment 
can  be  pronounced  against  him  for  default 
of  a  declaration. — The  prothonotary  has  no 
jurisdiction  to  sign  judgment  against  a 
garnishee  who  has  made  default,  and  the 
Court  itself  cannot  pronounce  su|ch  judg- 
ment against  him  during  the  long  vacation. 
Crapeau  v.  Tremhlay,  Q.  R.  27  S.  C.  99,  156. 

Judgment  Debt  —  Execution  —  Stay  — 
Payment  into  Court.} — The  fact  that  the 
debt  of  the  plaintiff  for  which  he  has  recover- 
ed judgment'  against  the  defendant  has  been 
attached  does  not  hinder  him  from  proceeding 
to  execution  of  his  judgment,  and  if  the  de- 
fendant desires  to  escape  such  execution,  he 
has  only  to  pay  the  amount  into  Court.  Lamh 
V.  Kellan,  4  Q.  P.  R,  42. 

Judgment  by  Default  against  Gar- 
nishee—  Irregularity  in  Service  —  Right  of 
Appeal  —  Return  —  Consent.} — ^A  garnishee 
against  whom  a  judgment  has  gone  by  de- 
fault, without  service  of  process  personally 
or  at  his  domicil,  has  the  right  to  move 
against  such  judgment  by  way  of  appeal. 
2.  A  party  who  garnishees  after  judgment 
cannot  return  his  writ  of  saisie-arr§t  after 
the  three  days  following  the  day  for  such 
return  without  the  consent  of  all  the  parties 
to  the  cause,  and  the  consent  of  one  of  the 
defendants  alone  is  insufficient.  Perrin  v. 
Tate,  5  Q.  P.  R.  116. 

Judgment  by  Default  against  Gar- 
nishee —  Opefiing  Up — Terms — Costs.} — 
A  garnishee  against  whom  judgment  has  been 
given  by  default,  and  who  wishes  to  open  up 
the  judgment,  must  pay  the  costs  of  the  mo- 
tion and  of  the  proof  of  the  disbursements 
incurred  upon  his  default,  and  a  supplemen- 
tary fee,  if  that  was  necessary.  St.  Denis 
V.  Qoulet,  4  Q.  P.  R.  318. 

Judgment  in  Action  for  Debt  or 
Liquidated  Demand — Claim  for  proceeds 
of  sales  by  agent  —  Goods  sold  —  Rule  384. 
Stimson  v.  HamUton  (N.W.T.)  1  W.  L.  R. 
20.    . 

Nature  of  Creditor's  Claim — Notice  to 
Debtor — Alimentary  Debt.} — A  creditor  de- 
siring to  garnish  moneys  declared  insaisiss- 
ahles,  by  proving  that  his  claim  is  of  an 
alimentary  nature,  cannot  so  prove  without 
notice  to  the  debtor  as  well  of  t6e  proof 
to  which  he  intends  to  make  as  of  the  in- 
scription for  judgment.  Oratton  v.  Mo- 
Cready,  4  Q.  P.  R.  155. 

Petition  to  Quasb  Saisie-arret  Be- 
fore Judgment— r/wd^men*  Debtor — Parties 
—  Conclusions.}  —  A  creditor  cannot,  by 
means  of  a  saisie-arr6t  before  judgment  re- 
strain the  tiers-saisi  from  paying  certain  sums 
to  his  debtor,  made  a  par^  to  the  proceeding 
as  mis-en-cause  but  against  whom  no  con- 
clusions are  taken.  2.  A  petition  to  quash 
the  saisie-arr^t  on  the  part  of  the  mis-en- 
cause  is  the  proper  proceeding  in  such  a 
cnse.  Duckett  v.  Bayard,  5  Q.  P.  R.  218. 
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Priority     of     Attunhing     Groditor — 

Allegation  of  Insolvency  by  Other  Vreditora 
— Salary  of  Municipal  Employee.} — ^A  credi- 
tor who  has  obtained  judg^eiit  on  an 
attachment  after  judgment,  has  the  right 
to  make  in  preference  to  all  other  Greditors 
of  the  debtor*  the  amount  awarded  him  by 
this  judgment,  which  operates  as  an  assign- 
ment or  subrogation  in  his  favour. — An  alle- 
gation of  insolvency  ought  to  be  inade  by 
such  other  creditors  before  such  judgment 
on  attachment  has  been  recovered,  if  they 
wish  to  obtain  the  benefit  of  art,  694,  and 
that  although  the  subject  matter  of  the  at- 
tachment is  the  salary  of  the  municipal  em- 
ployee mentioned  in  paragraphs  10  and  11 
of  art.  599.  O.  P.  Maillouw  v.>  Blackhum, 
g.  K.  27  S.  C.  91. 

Remedy  of  Grown.] — Order  45  of  the 
English  Rules  respecting  garnishee  process  is 
not  applicable  to  a  proceeding  by  information 
by  the  Crown.  The  Crown's  remedy  is  by 
writ  of  extent.  Regina  v.  Connolly,  21  Occ. 
N.  279.  7  Ex.  C.  R.  32. 

Requisites  of  Saisie-axret  After 
J«dement  —  Salary  —  Declaration  of  Oar- 
ishee— Costs,] — If  a  WTit  of  attachment  after 
judgment  does  not  state  the  nature  and  plaoe 
of  the  debtor's  occupation,  it  does  not  con- 
stitute a  seizure  of  salary  which  can  be  de- 
clared tenante,  and  a  motion  to  that  effect 
will  be  dismissed.  —  2.  However,  if  the  gar- 
nishee by  his  declaration  has  set  forth  the 
fact  that  the  defendant  w*as  in  his  employ 
on  salary,  a  motion  to  have  seizure  declared 
binding  will  be  dismissed  without  costs,  as 
the  seizing  creditor  had  some  reason  to  be- 
lieve that  the  seizure  was  recognized  as  one 
of  salary.  Drouin  v.  Brunelle,  5  Q.  P.  R. 
371. 

fiaisie-arret —  A^avit  for — Information 
and  Belief.] — An  affidavit  in  support  of  a 
saisie-arrfit  before  judgment  which  is  simply 
based  upon  the  belief  of  the  deponent  aa  to 
the  loss  of  recourse  by  the  plaintiff,  in  place 
of  positively  affirming  such  loss  as  a  fact, 
is  insufficient,  and  the  saisie-arrGt  will  be  set 
aside  on  petition.  Michaud  v.  Clement,  5 
Q.  P.  R.  25. 

Saisie-arret — Non-service  —  Motion  to 
Discharge.] — A  motion  by  the  defendant  for 
the  discharge  of  a  saisie-arrdt  because  1^  has 
not  been  served  nor  returned,  will  be  dis- 
missed with  costs,  because  the  defendant  can- 
not apply  for  the  discharge  of  a  writ  which 
has  no  existence.  Devlin  v.  Charlehois,  4  Q. 
P.  R.  281. 

Saisie-arret  —  l^otice  of  Desistment  — 
Costs.] — If  a  plaintiff  desists  from  a  saisie- 
arr^t  and  gives  notice  of  his  desistment,  with- 
out mentioning:  the  costs  to  the  defendant 
and  the  garnishee  the  defendant  has  a  right 
to  demand  the  dismissal  of  the  saisie-arr^t 
bv  motion,  and  with  costs.  Bank  of  British 
North  America  v.  Laporte,  5  Q.  P.  R.  67. 

Saisie-arret — Second  Writ — Exception  dc 
Litispendance.] — ^To  afford  ground  for  an 
(exception  de  litispendance  against  a  second 
saisie-arrfit  after  judgment,  while  the  first  is 
pending,  it  must  apear  that  the  second  writ 
attached  the  same  debt  as  the  first  writ. 
Leith  V.  Ball  4  Q.  P.  R.  398. 


Baisie-arret — Time  for  Plea  to — Inscrip- 
tion.]— In  summary  causes  a  defendant  has 
two  days  to  plead  to  the  saisie-arr^t ;  if  he 
does  not  plead  within  this  time,  the  plaintiff 
has  two  days  to  contest  the  declaration  of  the 
garnishee ;  after  this  time,  he  may,  if  he  does 
not  contest  it,  inscribe  the  case  for  judgment 
in  terms  of  the  declaration^  Goldberg  v. 
Grttfin,  4  Q.  P.  R.  376. 

Baiaie-arret — Wages — Occupation  of  De- 
fendant— Neglect  to  State.} — Where  in  an 
attempt  to  garnish  wages  alleged  to  be  due  to 
a  judgment  debtor,  the  writ  of  saisie-arrGt  did 
not  state  the  occupation  of  the  defendant, 
as  required  by  art.  678,  O.  C.  P.,  the  service 
of  such  writ  was  held  to  be  of  no  effect* 
De  Si^yes  v.  Painchaud.  Q.  R.  20  S.  C. 
230. 

Salary  of  Civil  BerTaat — Motion  to 
Declare  Attachment  Valid.] — The  attachment 
of  the  salary  of  a  civil  servant  is  regulated  by 
s.  9  of  Art.  599,  C.  P.;  and  Art.  697  does 
not  apply  thereto.  A  motion  to  declare  the 
attachment  of  a  salary  binding  will  be  dis- 
missed as  useless.  Garaud  v.  Boileau,  4 
Q.  P.  R.  158. 

Salary — Writ  of  Attachment  —  Require-- 
ments  of.] — A  creditor  cannot  attach  his 
debtor's  salary,  wages,  or  commissions  with- 
out stating  in  the  writ  of  attachment  the 
nature  and  place  of  the  debtor's  occupation, 
and  consequently  he  cannot  contest  the  gar- 
nishee's declaration,  alleging  that  commis- 
sions have  become  due  to  his  debtor,  if 
the  writ  of  attachment  does  not  meet  the 
requirements  of  law  regarding  seizures  of 
salaries  and  wages.  Sieyes  v.  Painchaud, 
3  Q.  P.  R.  552. 

Service — Officers  of  Bank — Priorities.] — 
Interpleader  proceedings  were  taken  by  the 
Bank  of  Nova  Scotia  to  determine  the 
priority  of  attaching  process  served  on  it  by 
two  creditors  of  an  absconding  debtor.  Order 
IX.,  Rule  8,  of  the  Judicature  Act  provider 
that  process  may  be  served  on  a  corporation 
by  serving  the  same  on  the  principal  officer 
thereof  or  on  the  clerk  or  secretary.  One  of 
the  creditors  served  the  president  and  secre- 
tary of  the  bank  at  its  head  office.  The 
other  creditor,  before  making  any  service  in 
the  same  manner,  and  before  the  service  of 
the  first  mentioned  creditor,  served  the  pro- 
cess on  the  manager  of  the  branch  of  the 
bank  in  which  the  absconding  debtor's  money 
was  deposited,  and  he  contended  that  he 
thereby  acquired  priority: — Held,  that  prior- 
ity must  be  given  to  the  first  service  on  the 
pre«?ident  at  the  bead  office.  Kimtman  v. 
Ondcrdonk.  22  Occ.  N.  262. 

Service  of  Saisie-arret  —  Domicil  of 
Judgment  Debtor — Death— Gamishable  Debt 
— Proceeds  of  Sheriff*s  Sale — Subsequent  re- 
sale.]— Article  135  of  the  Code  of  Procedure 
which  authorizes  service  upon  the  heirj?  of  a 
person  deceased  within  the  previous  six 
months,  at  the  former  domicil  of  deceased, 
applies  to  proceedings  against  the  heirs,  and 
not  to  the  service  of  a  saisie-arr^t  issued 
against  the  deceased  himself,  on  a  judgment 
obtained  against  him,  the  fact  of  his  death, 
at  the  time  of  the  service  of  the  saisie-arrSt. 
being  known  to  the  plaintiff. — 2.  A  collo- 
cation founded  on  the  first  sale  of  an  im- 
movable by  the  sheriff  ceases  to  have  effect 
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when  the  same  immovable  is  resold  at  folle- 
ench6re,  and  a  saisie-arr^t  in  the  hands  of 
the  sheriff  for  the  amount  of  such  first  collo- 
cation cannot  be  maintained.  Demer$  v^ 
Gaudet,  Q.  R.  23  S.  O.  276. 

Serrloe  of  SaUie-avret  —  Effect  of — 
Payment  to  Debtor  After  Service — Payment 
again  to  Creditor  —  Declaration — Contesta- 
tion.}— It  is  the  service  of  the  writ  of  saisie- 
arr&t  which  establishes  the  claim  of  the  gar- 
nishor against  the  garnishee.  2.  From  the 
moment  of  the  regular  service  of  the  saisie- 
arrOt,  the  garnishee  is  prevented  from  paying 
to  the  judgment  debtor,  and,  if  he  does  so, 
will  be  obliged  to  pay  a  second  time,  whether 
he  knew  or  not  of  the  service  being  made; 
that  is  the  consequence  of  the  change  made 
by  Art.  679  of  the  new  Code  of  Procedure 
in  Art.  615  of  the  old,  3.  When  a  garnishee 
commences  his  declaration  by  denying  that  he 
owes  anything  to  the  judgment  debtor,  and 
afterwards  it  is  clearly  established  that  he 
did  owe  him  and  had  paid  him  after  the 
service  of  the  saisie-arr^t,  it  is  not  necessary 
to  contest  his  declaration;  the  Court  will 
order  the  garnishee  to  pay  again.  Montam- 
hault  y.  Lapointe,  Q.  R.  28  S.  C  413. 

Sot-otf  Between  Bef  endaat  and  Ctar- 

■iflkee.] — A  debt  due  by  the  defendant  to 
the  garnishee  which  did  not  become  due  until 
after  an  attachment,  cannot  be  set  off  against 
the  debt  of  the  garnishee  to  the  defendant, 
being  the  debt  attached.  Hogue  v.  Ogilvie, 
4  Q.  P.  R.  317. 


fendant  or  to  C.  F.  B.  The  latter  petitioned 
for  the  quashing  as  to  him  of  the  writ  of 
saisie-arr6t : — lield,  that  the  plaintiff  could 
not,  by  means  of  a  writ  of  saisie-arrQt,  pre- 
vent the  payment  to  the  mis-en-cause  of  the 
sum  which  appeared  to  be  due  to  him  on  the 
facts  of  the  acts,  but  that  the  plaintiff  should 
have  proceeded  against  the  mis-en-cause  by 
way  of  a  direct  action  to  set  aside  the  trans- 
action, or  by  contesting  die  declaration  of 
the  garnishee. — 2.  That  the  mis-en-cause  had 
the  right  by  petition  to  demand  the  quashing 
of  the  writ.  Duckett  v.  Bayard,  Q.  R.  25 
S.  C.  150. 


S«it  b7  Another  Claimant — Inter- 
pleader.l — ^The  person  who  owes  a  sum  of 
money  which  has  been  attached  in  his  hands 
cannot  be  ordered  to  pay  it  to  another  claim- 
ant, so  long  as  the  attachment  subsists;  there- 
fore, such  debtor  may  plead  to  an  action  by 
the  other  claimant  the  fact  of  the  attachment, 
and  ask  the  Court  to  decide  to  whom  it  should 
pay  the  sum  claimed  and  to  order  the  claim- 
ant to  pay  the  costs  of  the  action.  Shannon 
V.  NortM  American  Life  Assurance  Co.,  Q. 
R.  19  8.  C.  321. 

Writ  of  Saisie-arret  —  Mis-en-oaute  — 
Transferee  of  Debtor — Petition  to  Set  Aside 
Writ.} — The  plaintiff,  a  creditor  of  the  de- 
fendant, haying  judgment  against  him,  issued 
a  saisie-arr^t   in   respect  of   moneys   in   the 
hands  of  M.   et  al,   also   making  C.   F.   B. 
et  al.  parties    (mis-en-cause).     By  this  writ 
of  saisie-arrOt  the  garnishees  and  the  mis-en- 
cause   were   ordered   to   appear   and   declare 
what  property  they  had  in  their  hands  belong- 
ing to  the  defendant  and  what  sum  of  money 
they   owed    him.     In   a   declaration    annexed 
to  the  writ,  but  to  which  the  writ  did  not 
ppfer.  the  plaintiff  alleged  that  C.  P.  B.  had 
acted  coUusively  with  the  defendant  and  as 
his   pr&te-nom    in    certain    transactions   with 
some  of  the  garnishees,  by  virtue  of  which 
a  sum  of  money  was  deposited  in  the  hands 
of  a  firm  of  solicitors,  the  other  garnishees. 
The  daim  in   the  declaration  was  that  the 
samishees  should  be  ordered  to  declare  what 
Sam  they  had  paid  or  were  to  pay  by  virtue 
of  certain   acts   of   sale   really   entered   into 
with  the  defendant   but  nominally  with  his 
ion,   C.   F.    B.,   and    that    the   mis-en-cause 
■hoold    be   ordered    to    appear   and    declare 
whether  the  debt  was  really  due  to  the  de- 
i>--5 


III.  Othxb  Cases. 

DiTlsion  Conrt  —  Cheque  —  Payment 
Stopped^ — Pityment  into  Court — Sale  of 
Goods,} — A  vendor  of  goods,  after  receiving 
payment  therefor,  fraudulently  sold  them  to 
another  purchaser,  who  bought  in  good  faith, 
giving  in  payment  his  cheque  drawn  on  a 
bank  at  T.  but  cashed  at  a  bank  in  O.  on 

I  payment  being  guaranteed  by  an  indorser. 
The  second  purchaser  on  being  served  by 
the  first  with  a  garnishee  summons  issued 
out  of  a  Division  Court,  stopped  payment 
of  the  cheque,  and  paid  the  amount  into 
Court.  The  indorser,  meanwhile,  paid  the 
bank  at  O. : — Held,  that  he  was  entitled 
to   the  money   paid   into  Court.    WUder  v. 

1  Wolf,  22  Occ.  N.  293,  4  O.  L.  R.  451,  1  O. 
W.  R.  481. 

Oomnl^  Conrt — Ot^mishee  Summons  Be^ 
fore  Judgment — Partnership  Action.} —  An 
application  by  the  defendant  to  set  aside  a 
garnishee  summons  issued  under  s.  102  of  R. 
S.  B.  C.  c.  52,  which  enables  a  plaintiff 
at  the  time  of  issuing  a  summons  for  a  debt 
or  liquidated  demand,  or  at  any  time  pre- 
vious to  judgment,  upon  filing  an  aflldavit, 
&c,  to  obtain  a  garnishee  summons.  The 
action  was  brought  to  have  a  partnership 
dissolved  and  for  an  account  and  pay- 
ment:— Held,  that  the  action  was  not  for 
a  debt  or  liquidated  demand;  and  the  gar- 
nishee summons  was  set  aside.  Walter  v. 
Rooke,  50  L.  J.  Q.  470,  Howell  v.  Metro- 
politan District  R.  W.  Co.,  51  L.  J.  Ch.  158, 
and  Randall  v.  Lithgow,  53  L.  J.  Q.  B.  518. 
referred  to.  Cicognia  v.  McHeather,  22  Occ. 
N.  309. 

Frandnlent  Collnalon  —  Setting  Aside 
Judgment,} — Although  a  jud^ent  validating 
a  garnishment  constitutes  a  judicial  transfer 
of  the  sum  garnished,  the  garnishee  (In  this 
case  the  wife 'of  the  defendant)  who  after 
service  of  such  judgment,  has  settled  with 
the  attaching  creditor  by  means  of  an  ex- 
change of  properties  and  a  dation  en  paie- 
ment,  will* be  ordered — at  the  suit  of  a  cre- 
ditor prior  to  the  attaching  creditor,  and  upon 
proof  that  the  attachment  and  the  judgment 
were  the  result  of  a  fraudulent  agreement  to 
defraud  the  creditors  of  the  defendant,  with 
the  knowledge  of  the  garnishee  and  attach- 
ing creditor — to  deposit  in  the  record  office 
for  distribution  the  sum  which  she  owes 
to  the  defendant,  and  the  exchange  of  pro- 
perties and  the  dation  en  paiement  will  be 
set  aside.  Leroux  v.  Pr^fontaine,  Q.  R.  19 
S.  C.  316. 

InsolTonoy  of  Debtor — Judgment  Mak- 
ing Garnishment  Absolute — Attack   Upon   by 
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Another  Creditor,] — After  the  creditor  who 
has  issued  a  writ  of  saisie-arr^t  has  obtained, 
without  fraud,  a  judgment  ordering  the  gar- 
nishee to  pay  him  the  amount  which  the 
garnishee  acknowledges  he  owes  the  debtor, 
another  creditor  of  the  latter  cannot,  by 
tierce-opposition,  cause  such  judgment  to  be 
annulled  on  the  ground  of  the  insolvency 
of  the  debtor;  the  allegation  of  insolvency 
must  be  made  before  the  judgment  making 
absolute  the  saisie-arr^.  Manaeau  v.  Bru- 
ytre,  Q.  R.  11  K.  B.  16. 


lasolTenex  of  Bebtor  —  Oppo9itiw^  hy 
Other  Creditors — Knowledge  of  Attaching  Cre- 
ditor,]— In  order  that  there  may  be  ground 
for  an  opposition  &  fin  de  conserver,  based 
upon  the  insolvency  of  the  debtor,  after  judg- 
ment has  been  given  upon  a  writ  of  saisie- 
arret,  it  is  necessary  that  the  attachmg  cre- 
ditor should  have  known  of  the  insolvency 
of  the  debtor.  Daneereau  v.  Bradehato,  4 
Q.  P.  R.  19a 


Purdbase  Moaey  of  Iiaad  —  Deed  — 
Acknofoledgment  —  Estoppel  —  Burden  of 
Proof.] — Where  there  is  an  acknowledgment 
under  seal  in  a  transfer  of  land  tEat  the 
consideration  or  purchase  money  has  been 
paid,  the  vendor  cannot,  in  the  absence  of 
fraud,  maintain  an  action  at  law  against 
the  purchaser  for  such  purchase  money ;  he 
is  estopped  by  his  deed.  Baker  v.  Davey,  1 
B.  &  C.  704,  and  Donohoe  v.  Hull.  24  S.  C. 
R.  at  p.  689j  followed.  The  vendor  may  pro- 
ceed in  equity,  but  in  rem.  by  asserting  a 
lien  on  the  land  sold  for  the  purchase  money 
(and  as  incidental  to  that  relief  may  have 
a  personal  order  against  the  deficiency,  it 
any,  as  in  Sanderson  v.  Burdette,  16  Gr. 
119,  18  Gr.  419,  and  in  Shelly  v.  Shelly,  18 
Gr.  496).  BKit  the  0)urt  has  no  power  in 
garnishee  proceedings  to  give  effect  to  such 
lien,  or  to  order  the  purchaser  to  pay  over 
the  purchase  money  to  the  creditor  of  the 
vendor: — Held,  also,  in  an  issue  arising  out 
of  a  garnishing  application,  that  the  onus  of 
proving  the  indebtedness  of  the  garnishee  to 
the  judgment  debtor  was  upon  the  judgment 
creditor,  and  he  failed  to  satisfy  it.  Oenge  v. 
Wachter,  20  Occ.  N.  158,  4  Terr.  L.  R. 
122. 


Solicitor's  Lien  —  Costs  in  Court  not 
Having  Jurisdiction — Distribution  of  Moneys 
Attached— Insolvency  —  Opposition  —  Third 
Party-^Prescription.] — There  is  no  lien  for 
costs  incurred  by  an  advocate  before  a  Court 
which  has  been  declared  to  have  no  jurisdic- 
tion, notwithstanding  the  contentions  of  the 
parties  to  the  contrary.  2.  Article  673 
applies,  in  the  case  of  the  alleged  insolvency  of 
the  debtor,  to  all  distributions  of  momey 
which  do  not  represent  immovable  property 
and  for  which  he  is  not  accountable  by  law. 
3.  When  a  garnishment  has  been  declared 
binding  there  is  no  occasion  for  a  subsequent 
judgment  ordering  the  garnishee  to  pay  over 
the  moneys  attached,  the  amount,  unless 
there  is  an  allegation  of  bankruptcy,  being 
distributable  according  to  art.  697,  C.  P..  and 
especially  so  if  there  is  a  seizure  after  a 
prior  judgment.  4.  An  opposition  by  a  third 
party  is  not  prescribed,  whatever  be  the  date 
of  the  judgment  attacked,  if  the  third  party 
has  had  knowledge  of  it  only  within  a  year. 
Royal  Electric  Co.  v.  Palliser,  3  Q.  P.  R.  340. 
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Affidavit  for  Writ— TTt^e  of  Plaintiff.] 
— A  writ  of  attachment  had  been  issued  upon 
the  filing,  with  the  fiat,  of  an  affidavit  of  the 
wife  (commune)  of  the  plaintiff.  Upon  mo- 
tion of  the  defendant  to  set  aside  the  attach- 
ment, upon  the  ground  that  a  wife  in  such 
position  cannot  testify  on  behalf  of  her  hus- 
band : — Held,  that  the  affidavit  required  to 
obtain  the  issue  of  a  writ  of  attachment  is  not 
evidence  in  the  action,  and  may  be  made  by 
such  wife.  Roherge  v.  Roberge^  3  Q.  P.  R. 
403. 

Affidavit — Person  to  Make.] — ^An  affidavit 
leading  the  issue  of  a  conservatory  attach- 
ment ought  to  be  subscribed  by  one  of  the 
persons  authorized  to  subscribe  such  an  affi- 
davit in  case  of  an  attachment  before  judg- 
ment Marchand  v.  Olobensky,  7  Q.  P.  R. 
94. 

AttaohmeBt  before  Jnds^ment  —  Affi- 
davit— Sufficiency.] — ^The  following  statement 
in  an  affidavit:  "That  the  said  (defendant) 
said  and  declared  to  this  deponent  that  he 
was  going  to  sell  everything  and  decamp  from 
the  country  in  order  not  to  pay  him  (de- 
ponent) ;  and  the  said  deponent  is,  besides, 
credibly  informed  and  believes  that  the  said 
(defendant)  is  concealing  and  selling  and 
is  about  to  conceal  and  sell  his  property  with 
the  intention  of  defrauding  his  creditors,  and 
particularly  the  said  deponent,  and  the 
sources  of  my  information  are  that  one  B., 
a  milkman,  affirms  that  the  said  (defendant) 
said  and  declared  to  him  that  he  would  sell 
all  his  property  in  order  not  to  pay  the  de- 
ponent his  said  debt:" — Held,  sufficient;  and 
that  a  saisie*arret  before  judgment  contain- 
ing this  allegation  should  not  be  quashed  upon 
petition.  Lefebvre  v.  R^ehon,  5  Q.  P.  R. 
443. 

OoBserTatorj  AttadLmont  —  Contesta- 
tion— Assignment  for  Creditors,] — ^The  plain- 
tiff issued  a  writ  of  conservatory  attachment 
against  the  defendant.  After  the  execution  of 
the  writ,  the  defendant  made  an  abandon- 
ment of  h6r  property,  and  a  provisional  guar- 
dian  was  appointed  to  her  estate.  The  de- 
fendant contested  the  conservatory  attach- 
ment by  an  exception  to  the  form: — Held, 
that  after  the  abandonment  the  defendajir 
ceased  to  have  any  interest  in  prosecuting  the 
exception  to  the  form.  Ledoum  v.  Simpson, 
4  Q.  P.  R.  57. 

Conserratorj  AttaolnneBt  —  Ordinary 
Creditor — Lien — Master  and  Servant — Claim 
for  Wrongful  Dismissal  —  Clerk  in  Store  — 
Affidavit.] — A  saisie-conservatoire  can  issue 
only  at  the  suit  of  one  who  claims  a  right  of 
property  in  or  a  special  lien  upon  movable 
effects,  and  not  at  the  suit  of  an  ordinary 
creditor  who  has  only  the  general  lien  result- 
ing from  arts.  1980  and  1981.  2.  A  clerk 
has  not,  under  arts.  1994  and  2006,  a  lien 
upon  the  merchandise  in  the  shop  where  he 
serves  to  secure  the  payment  of  damages  for 
wrongful  dismissal.  8.  Such  a  claim  being 
one  for  unliquidated  damages,  the  affidavit 
made  in  order  to  obtain  the  writ  of  saisie- 
oonservatoire  should  state  the  nature  and 
the  amount  of  damages  claimed  and  the  facts 
driving  rise  to  the  claim,  and  should  be  sub- 
mitted to  the  Judge,  without  whose  order  the 
writ  cannot  be  issued.  Poirier  v.  Omstcin, 
Q.  R.  19  S.  C.  182,  3  Q.  P.  R.  487. 
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1 


0a]i«erTa.tor7  Atta4sli]iieiit  —  Sale  of 
Good9 — Refusal  to  Deliver. 1 — ^The  purchaser 
wbo  has  not  yet  received  the  goods  sold  to 
him,  and  on  account  of  which  he  paid  certain 
sums,  cannot  seize,  by  way  of  conservatory 
attadiment,  goods  of  the  same  nature  and 
quality,  owned  by  the  defendant,  and  which 
the  plaintiff  alleges  to  be  the  defendant's  only 
asset.  2.  Conservatory  attachment  can  only 
issue  in  virtue  of  an  express  provision  of  law. 
Papin  v.  Long,  4  Q.  P.  R.  140. 

Defendant    Out    of    the    Conntry    — 

Goods  Claimed  hy  Wife  and  Offered  for  Sale 
hp  Her.] — ^A  right  of  conservatory  attach- 
ment arises  when  the  defendant  insolvent  has 
left  the  country,  and  his  wife  has  offered  his 
goods  for  sale  and  claims  a  title  thereupon. 
Ufehvre  v.  Picard,  7  Q.  P.  R.  233. 

Interest  of  Partner  in  Grain — Pos- 
session. Clemens  v.  Barilettt  1  O.  W.  R. 
342. 

Seisnre  before  Judgment — Defendants 
shout  to  leave  Province  —  Amount  of  Claim 
only  Disputed.] — An  attachment  befoie  judg- 
ment may  be  issued  when  the  defendant,  a 
foreigner,  intends  to  depart  with  all  his  ef- 
fects without  paying  tne  plaintiflTs  claim, 
of  which  he  disputes  the  amount  only. 
Lemiettx  v.  Le  Cirque  Sells  and  Downs,  7 
Q.  P.  R.  273. 

Setting  Aside — Fraudulent  Intent — "Non- 
ditclosure — yew  Evidence,] — The  plaintiff's 
Affidavit,  upon  which  an  order  for  attachment 
of  goods  was  granted,  stated  that  he  had 
"^ood  reason  to  believe  and  did  believe  that  the 
"defendant  had  disposed  of  her  real  estate 
vdth  intent  to  defraud  her  creditors,  and  that 
she  was  about  to  dispose  of  her  personal  pro- 
perty with  the  same  intent,  and  was  about 
to  leave  Manitoba  as  soon  as  the  goods  should 
be  disposed  of  (giving  the  source  of  his  in- 
formation). The  defendant,  on  motion  to  set 
^side  the  order,  by  affidavit  denied  having 
liad  the  intention  to  leave  Manitoba  perman- 
»^ntly.  and  gave  reasons  for  leaving  tem- 
porarily. In  reply  the  plaintiff  swore  to  a 
chattel  mortgage  on  the  defendant's  property, 
f»nd  a  seizure  thereunder:  —  Held,  that  the 
bare  fact  that  the  defendant  had  disposed  of 
her  real  estate  raised  no  inference  of  fraud; 
the  affidavit  of  the  plaintiff  in  reply  disclosed 
facts  on  which  his  belief  of  intent  to  defraud 
WIS  properly  grounded ;  but  these  facts,  being 
within  the  plaintiffs  knowledge  at  the  time 
of  the  original  application,  should  then  have 
been  disclosed.  The  fact  of  the  plaintiff's 
holding  security  should  also  have  been  stated. 
Sewton  V.  Bergman,  21  Occ.  N.  485,  13  Man. 
I-  R.  563. 

Setting  Aside — Procedure — Grounds,] — 
A  defendant  cannot  set  aside,  upon  petition,  a 
saiaie-conservatoire,  except  by  attacking  it  on 
affidavit  or  establishing  that  the  goods  seized 
are  exempt  from  seizure ;  other  grounds  should 
be  taken  by  pleading  to  the  merits.  Lefleur 
V.  Beaudin,  3  Q.  P.  R.  442. 

Usnfmet  of  Fnnd  —  Withdrawal  from 
B^nk,] — ^The  fact  that  a  person  having  the 
nwfmct  of  a  fund  has  withdrawn  from  the 
bank  a  sum  of  money  part  of  the  usufruct 
<ioes  not  give  occasion  for  a  conservatory  at- 
tadunent  agrins^  him.  Marckand  v.  Glo- 
^^ky,  7  Q.  P.  R.  208. 


See  Husband  and  Wifb  —  Insuranoe  — 
Judgment — Mechanics'    Liens  —  Pabtneb- 

SHIP. 


ATTACHUEirr  OF  FEBSON. 


See  ASBEST. 


ATTAINDER. 

See  Criminal  Law. 


ATTORNEY. 

See  SouciTOB. 


ATTOBNEY-GENEEAL. 


Sec  Constitutional  Law. 


ATTCTION. 

See  Vendor  and  PurohaseA. 


ATTCTIONEEB. 

See  Principal  and  Agent. 


AUDIT. 


See  Company. 


AWARD. 


See  Arbitration  and  Award. 


BAIL. 


See  Arrest — Criminal  Law. 


BATTiTFF. 

Costs  of  Jndioial  Sale  —  Right  to  Re- 
tain,]— Whether  there  is  or  is  not  opposition 
&  fin  de  conserver,  the  bailiff  who  has  made 
a  judicial  sale  has  the  right  to  keep  his  costs 
out  of  the  moneys  which  he  returns,  provided 
such  costs  have  been  taxed.  Turgeon  v. 
Shannon,  4  Q.  P.  R.  274. 

Fees  of — Responsibility  of  Advocates  for 
— Partnership — Registration — Profits,]  —  Ad- 
vocates are  personally  responsible  for  the  fees 
of   bailiffs   employed   by    them    in   connection 
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with  the  cases  which  they  are  conducting  be< 
fore  the  Courts.  Such  liability,  where  a  part- 
nership of  advocates  exists,  is  joint  and  not 
joint  and  several.  2.  A  partnen^ip  of  bailiffs 
does  not  fall  under  arts.  1834  and  1835,  0. 
C,  and  registration  of  such  partnership,  not 
being  required  or  authorized  by  law,  is  w^ith- 
out  effect.  Therefore  the  provisions  of  arc. 
1835,  as  to  disproof  of  the  allegations  of  the 
declaration  of  partnership,  do  not  apply  to  a 
declaration  of  partnership  made  by  a  firm  of 
bailiffs  so  far  as  their  business  as  bailiffs  I^ 
concerned.  3.  Although  bailiffs  cannot  act, 
in  the  performance  of  their  duties,  under 
a  partnership  name,  they  are  not  precluded 
from  forming  a  partnership  as  regards  the 
financial  returns  from  their  individual  work, 
nor  from  contracting,  as  a  partnership,  for 
the  payment  of  individual  services  rendered 
by  one  or  several  of  them.  Decellee  v.  Bazin, 
Q.  R.  19  S.  C.  399.  4  Q.  P.  R.  92. 

Incorporated  Society  —  Trial  of  Mem- 
bers—  Domestic  Tribunal  —  Appeal.]-— It  is 
only  the  board  of  examiners  of  the  corpora- 
tion of  bailiffs  of  the  district  of  Montreal 
who  have  the  right  to  try  in  the  first  instance 
members  of  that  corporation  accused  of 
breaches  of  the  rules,  and  the  Superior  Court 
has  no  jurisdiction  except  upon  appeal.  Mon- 
treal District  Bailiffs*  Corporation  v.Proulx, 
Q.  R.  24  S.  C.  244. 

Removal — Interest  of  Party  Seeking.] — 
One  wha  petitions  to  have  a  bailiff  removed 
from  office  must  have  a  special  interest. 
Normand  v.  Aumais,  7  Q.  P.  R.  59. 

Service  of  Papers  —  Report  —  Amend- 
ment,]— ^A  bailiff  effecting  service  of  a  pro- 
ceeding commits  a  grave  irregularity  if  he 
corrects  his  report  after  it  has  been  filed  in 
Court.    Hall  v.  Kenton,  4  Q.  P.  R.  375. 

See   Division    Courts. 


BAILIFFS'  COBPOBATION. 

AdmiMion  of  Member — ETamination — 
Refusal — Appeal.] — There  is  no  appeal  by 
petition  to  the  Sui)erior  Court  from  the  deci- 
sion of  the  board  of  examiners  of  the  Cor- 
poration des  Huissiers  of  the  District  of 
Montreal,  refusing  a  certificate  of  qualifica- 
tion to  a  candidate  who  has  failed  to  pass 
the  examination  of  the  board.  Lalonde  v. 
Corporation  des  Huissiers  du  District  de  Mon- 
treal. Q.  R.  26  S.  C.  426. 


BAILMEHT. 

Asistment  of  Cattle  —  Contract  —  Lia- 
bility for  Loss — Exception  as  to  Disease — 
Death  from  Disease  by  Mismanagement.]  — 
The  plaintiff,  who  owned  47  head  of  cattle, 
made  an  agreement  with  the  defendant  to 
feed,  salt,  and  winter  them  for  $4.50  per 
head :  the  defendant  to  feed  the  cattle  suffi- 
cient good  feed  to  bring  them  through  the 
winter  in  good  condition,  and  to  deliver  them 
to  the  plaintiff  in  the  spring  of  1004  as  soon 
as  there  was  green  pasture  sufficient  to  feed 
the  cattle.  The  defendant  agreed  that  he 
would  be  responsible  for  the  loss  of  any  of  the 


cattle  through  getting  lost  or  killed  or  uuy 
other  way,  except  dying  from  ordinary  dis- 
ease. W-hile  in  the  defendant's  charge  29  of 
the  cattle  died;  he  housed  them  in  a  building 
so  low  and  small  that  there  was  not  suffi- 
cient ventilation.  They  were  so  crowded  at 
night  that  they  became  overheated :  as  a  re- 
sult they  were  chilled  when  turned  out  and 
contracti'd  colds  resulting  in  catarrh,  which 
caused  their  deaths.  The  defendant  was 
warned  by  a  veterinary,  surgeon  that  the  build- 
ing was  not  large  enough : — field,  that  the 
exception  from  liability  provided  by  the  agree- 
ment, in  case  of  death  from  oixlinary  di»i':ises, 
could  not  be  held  to  apply  to  disease  result- 
ing directly,  as  was  the  case  here,  fmm  the 
defendant's  ow^n  mismanagement.  McLcna- 
ghan  v.  Hood,  25  Occ.  N.  .19,  1  W.  T..  R. 
422. 

Asistment  of  Cattle — Loss  of — Reason- 
able Care — Price  Paid — Custom  of  Locality — 
Negligence,]  —  Although  one  who  takes 
animals  to  pasture  them  should  give  them  the 
care  of  a  **  l)on  pdre  de  famille,"  the  extent 
of  this  obligation  is,  nevertheless,  dependent 
on  the  price  paid  for  such  pasturage,  and  the 
custom  of  the  locality.  Therefore,  it  is  un- 
r^sonable  to  expect  that  for  a  moderate  price 
a  man  should  watch  the  animals  constantly; 
and  if  one  of  them  disappears,  it  is  the  owner 
who  should  bear  the  loss,  at  least,  unless  he 
can  prove  negligence  on  the  part  of  the  owner 
of  the  land.  Nadon  v.  Pesant,  Q,  R.  26  S. 
C.  384. 

Destmction  of  Croods  Stored,  by  Fire 

—  Liabilitft  of  Bailee,]  —  The  respondents, 
butchers,  had  caused  to  be  slaughtered  by  the 
appellants,  as  they  were  bound  to  be  by  the 
by-laws  of  the  city  of  Montreal,  eighteen  hogs, 
which  they  had  the  right  to  leave  in  the  ice- 
houses of  the  appellants  during  the  following 
night  and  for  at  least  twelve  hours  without 
paying  for  storage.  During  such  night  and 
while  the  meat  was  in  the  ice-houses,  a  fire 
consumed  the  abattoirs,  and  the  i*espondents* 
meat  was  destroyed: — Held,  that  the  storing 
of  such  meat  was  not  a  necessary  storing.  2. 
That  the  appellants  having  proved  that  they 
had  used  in  the  care  of  such  meat  the  dili- 
gence of  a  bon  p^re  de  famille,  and  that  the 
fire  had  occurred  by  reason  of  no  fault  of 
theirs,  they  were  not  responsible  for  the  loss 
suffered  by  the  respondents.  3.  That  the  ap- 
pellants were  not  obliged  to  prove  the  origin 
of  the  fire.  La  Compagnie  de  L*  Union  des 
Abattoirs  de  Montreal  v.  Leduc,  Q.  R.  10  K. 
B.  289. 

Fire — Damages — Sale  of  Goods.] — The  de- 
fendants agreed  to  make  for  the  plaintiff  cer- 
tain tools  used  in  making  hubs  of  a  special 
kind,  and,  in  consideration  of  being  allowed 
to  use  the  tools,  to  make  also  a  number  of 
the  hubs: — Held,  that  the  use  of  the  tools 
was  an  unconditional  appropriation  thereof  to 
the  contract,  so  that  the  property  in  them  had 
passed  to  the  plaintiff:  that  while  using  them 
the  defendants  were  bailees  thereof  for  hire, 
and  after  ceasing  to  use  them.  gratuiton» 
bailees;  that  the  defendants,  having  neglected 
to  send  the  tools  to  the  plaintiff  after  repeated 
requests,  were  liable  to  him  in  damages;  but 
that  these  damages  were  nominal  only,  and 
that  the  plaintiff  could  not,  upon  the  destruc- 
tion of  the  tools  by  an  accidental  fire  while 
retained  by  the  defendants,  recover  from  them 
their  value,  that  destruction  not  being  damage 
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such  as  might  fairly  and  reasonably  be  con- 
sidered as  arising  from  the  breach,  or  in  con- 
templation of  the  parties.  Leggo  v.  Welland 
Vale  Manufacturing  Co,,  21  Occ.  N.  374,  2 
O.  L.  R.  45. 

Hire  of  Horses  —  Negligence  of  bailee  — 
Loss  —  Contributory  negligence.  Klatsen  v. 
WHifht   (N.W.T.),  1  W.  L.  R.  158. 

Hire  of  BCaehinerj — Contract  for  work 
— Loss  of  part  of  outfit — Damages  for  breach 
of  contract  —  Rental  of  machinery  —  Notice 
terminating — Agreement  to  return — Coildition 
— Impossibility  of  performance.  Oke  v.  Oreat 
Northern  OH  and  Gas  Co.,  5  O.  W.  R.  429. 

Neslis^noe — Storage — Duty  of  Periodical 
Examination,} — The  defendants  were  keepers 
of  an  elevator,  and  on  the  24th  April,  1897, 
received  from  the  plaintiff  a  quantity  of  com 
for  storage,  and  stored  it  in  several  large 
bins.  On  the  22nd  May,  1897,  desiring  to  use 
one  of  these  bins  (No.  49)  for  another  pur- 
pose, the  defendants  removed  tl^e  com  over 
into  another  bin,  and  in  so  doing  discovered 
that  it  had  become  heated,  whereupon,  by 
exposing  it  to  the  air,  they  stayed  the  process 
of  heating,  and  the  com  recovered.  They  also 
notified  the  plaintiff  by  telegram  of  the  discov- 
erv  in  the  bin  No.  49.  but  they  did  not  them- 
selves examine  the  remainder  of  the  corn  to 
see  whether  it  also  was  becoming  heated,  nor 
did  the  plaintiff  ask  them  to  do  so.  When, 
on  the  3rd  June,  the  com  was  run  out  to  be 
shipped,  a  quantity  of  it  was  found  to  be  in 
an  advanced  condition  of  fermentation:  — 
Held,  that  the  defendants  had  been  guilty  of 
n^^gence,  under  the  above  circumstances, 
and  were  liable  to  the  plaintiff  for  the  loss 
sustained  by  him.  Dunn  v.  Prescott  Elevator 
Co.,  22  Ow.  N.  257,  4  O.  L.  R.  103,  1  O.  W. 
R.  75.  4<H. 

Stable-keeper — Injury  to  Horse — Negli- 
gence— Contract — Bstoppel,}  —  The  plaintiff's 
mare,  kept  for  him  in  an  open  stall  in  the 
defendant's  stable,  was  kicked  by  a  horse, 
kept  io  the  adjoining  open  stall,  which  had 
broken  his  halter  shank  during  the  night  and 
got  looee.  This  horse  had  got  loose  in  the 
stable  on  several  previous  occasions,  and  on 
one  of  such  occasions,  the  plaintiff's  mare 
had  received  a  slight  injury  to  one  of  her  legs, 
which  defendant  supposed  had  been  caused  by 
the  same  horse.  In  the  opinion  of  the  majority 
of  the  Court,  it  was  not  proved  that  the  horse 
tvas  a  vicious  one,  or  that  he  had  ever  broken 
a  halter  shank  before,  or  that  the  shank  he 
broke  on  that  night  was  not  as  strong  as 
baiter  shanks  usually  are.  The  plaintiff's 
mare  shortly  afterwards  died  as  the  result  of 
the  kicking: — ^Held,  that  the  defendant  was 
not  liable  for  the  loss;  Perdue,  J.,  dissenting. 
After  the  first  injury,  the  plaintififs  son,  in 
the  absence  of  his  father,  asked  the  defendant 
to  put  his  father's  mare  in  a  box  stall,  say- 
ing that  his  father  on  his  return  would  pay 
the  extra  charge.  The  defendant  did  so,  but, 
a  day  or  two  before  the  injury,  put  the  mare 
back  into  the  same  open  stall  without  the 
knowledge  of  the  plaintiff  or  his  son : — ^Held, 
that  there  was  no  contract  binding  on  the  de- 
fendant to  keep  the  mare  in  the  box  stall ; 
Perdue,  J.,  dissenting.  Templeton  v.  Wad- 
dington.  24  Occ.  N.  151,  14  Man.  L.  R.  495. 

StorAce  of  Wkeat — Conversion — Dispute 
as  to  quality   redelivered — Evidence — Certifi- 


cate of  weighmaster.    Heeley  v.  Imperial  Ele- 
vator Co.  (N.W.T.),  2  W.  L.  R.  273. 

Storage  of  Wheat — Increase  of  bailor's 
wheat  by  leaking  from  neighbouring  bins — 
Damage  to  bailor's  wheat  by  reducing  grade 
— Claim  and  counterclaim-— Costs.  Weltoyn 
Farmers'  Elevator  Co.  v.  Byrne  (N.W.T.), 
2  W.  L.  R.  333. 

See  Company  —  Mastbb  and  Sebvant  — 
New  Tbial — Wabehousmen. 


BALLOTS. 

See  Municipal  Elections — Pabuamentabt 

ElLBCTIONS. 


BANKBTTPTCY  AND  INSOLVENCY. 

I.  Abandonment  of  Insolvent,  138. 
II.  Act  of  Insolvency,  140. 

III.  Assignment  FOB   Benefit  of   Cbedi- 

TOBS.   141. 

IV.  Composition,   147. 

V.   CUBATOB   OF    lNSOL\^NT    ESTATE,    l49- 

VI.  Examination  of  Insolvent  ob  Thibd 
Pabty,   152. 

VII.  Pbefebence,  153. 

VIII.  Otheb  Cases,  158. 


I.  Abandonment  by  Insolvent. 

Contestation  of  Soliednle  —  Fraud  — 
Pleading.] — Where  an  insolvent's' schedule  is 
contested  for  fraud,  and  the  insolvent  in  his 
reply  to  the  contestation  explains  his  acts  in 
Older  to  justify  them,  the  contestant  will  be 
allowed  to  rejoin  to  this  reply  alleged  facts 
connected  with  the  allegations  of  his  contesta- 
tion in  order  to  explain  and  justify  them,  and 
these  allegations  will  not  be  struck  out  on  the 
ground  that  they  should  have  formed  part  of 
the  contestation  itself.  Bessette  v.  Ball,  5 
Q>  P.  R.  233. 

Contestation  of  Soliednle  —  Suntmary 
Procedure — Inscription — Notice — Filing — Ser- 
vice— Time.] — The  rules  and  times  for  taking 
the  different  steps  in  the  matter  Of  the  contes- 
tation of  a  schedule  are  those  applicable  to 
summary  procedure./  2.  An  inscription  on  the 
merits  in  every  case  must  first  be  filed  at  the 
office  of  the  Court,  and  notice  must  after- 
wards be  given  to  the  opposite  party.  3.  In 
a  summary  matter  an  inscription  upon  the 
merits  filed  less  than  three  clear  days  before 
that  fixed  for  the  hearing  is  illegal  and  will 
be  set  aside  upon  motion,  even  when  the 
notice  of  inscription .  has  been  given  to  the 
opposite  party  three  days  before  that  fixed  for 
the  hearing,  such  notice  being  irregular  be- 
cause the  inscription  had  not  been  filed  at  the 
office  of  the  Court  at  the  time  that  it  was 
served.  Dufour  v.  Ames-Holden  Co.,  6  Q.  P. 
R.  38. 
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Creditors'  Claims — Contcatation — Filing 
— Subrogation — Ewception  to  Form  —  Tierce-, 
opposition,] — ^The  original  of  a  contestation 
of  claim  must  be  filed  with  the  curator,  and  it 
is  not  enough  to  file  a  copy.  2.  An  allegation 
in  such  a  contestation  that  the  contestant  has 
been  subrogated  to  different  creditors  of  the 
insolvent  cannot  be  attacked  by  exception  to 
the  form  upon  the  allegation  that  it  is  not 
supported  by  documents  justifying  it.  3.  The 
fact  that  certain  grounds  of  contestation  of  a 
claim  really  amount  to  a  tierce-opposition, 
while  the  contestant  is  not  in  a  position  to 
claim  as  a  tiers-opposant,  is  also  a  ground  of 
substance  which  cannot  be  discussed  upon  an 
exception  to  the  form.  Beaudoin  y.  Lamothe, 
5  Q.  P.  R.  356. 

Creditors'  Claims — Filing  with  Protho- 
notaru — Fee,] — ^By  virtue  of  art.  44  of  the 
tariff  of  prothonotaries,  a  prothonotary  has  a 
right  to  charge  a  fee  upon  a  claim  sworn  to 
and  filed  with  himi  for  the  purpose  of  author- 
izing the  creditor  filing  it  to  vote  at  a  meet- 
ing held  for  the  nomination  of. a  curator,  etc., 
pursuant  to  art.  867,  0.  P.  In  re  Beaudoin, 
Q,  R.  23  S.  C.  179,  5  Q.  P.  R.  291. 

Declaration  of  Insolvent  —  Place  of 
FUing — Domicil — 'Sullity,]  —  To  constitute  a 
valid  abandonment  of  property,  the  declaration 
and  statement  of  the  debtor  must  be  filed  in 
the  office  of  the  Superior  Court  for  the  dis- 
trict in  which  the  debtor  has  his  princj')al 
place  of  business  or  his  domicil.  2.  If  the 
declaration  and  statement .  are  filed  m  any 
other  district  than  the  above,  the  aban- 
donment is  illegal,  and  all  proceedings  therein 
are  null  and  void.  In  re  Kivard,  Q.  R.  22  S. 
C.  190. 

Demand  of  Abandonment — Contetta- 
tion — Petition  —  Deposit  —  Practice  —  Hear- 
ing,]— ^The  contestation  of  a  demand  of  aban- 
donment is  not  governed  by  the  rules  govern- 
ing pleadings,  but  is  made  by  summary  peti- 
tion, which  need  not  be  accompanied  by  a  de- 
posit, even  if  it  questions  the  jurisdiction  of 
the  Court  in  the  ofiSce  of  which  the  demand  is 
filed.  2.  If  a  debtor,  by  his  petition,  urges 
that  a  delay  was  granted  to  him  by  the  credi- 
tor demanding  abandonment,  the  adjudication 
on  his  petition,  and  on  a  motion  to  reject  the 
same,  will  be  deferred  until  after  proof  is 
made  by  both  parties  of  their  respective  alle- 
gations.   Mussen  v.  Filion,  5  O.  P.  R.  170, 

Demand  —  Retired  Trader  —  Refusal  to 
Assign — Arrest — Capias,] — It  is  not  necebr 
sary  that  a  person  be  aptually  engaged  in 
trade  when  a  demand  of  abandonment  is  made 
upon  him.  Even  where  he  has  ceased  for 
several  years  to  carry  on  trade,  he  is  never- 
theless subject  to  a  demand  of  abandonment 
based  on  a  commercial  debt  contracted  by 
himself  or  his  firm  while  he  was  enaged  in 
trade;  and  consequently,  in  such  case,  under 
art.  895,  C.  C.  P.,  he  is  liable  to  arrest  under 
capias  for  refusal  to  make  an  abandonment. 
Carter  v.  McCarthy,  Q.  R.  6  Q.  B.  499,  fol- 
lowed, and  Roy  v.  Ellis,  Q.  R.  7  Q.  B.  222, 
distinguished.     Perkins  v.  Perkins,  Q.  R.  22 

S.  C.  72.  i!ii 

• 
Landlord's  Claim  for  Rent — Distribu- 
tion of  Insolvenfs  Estate — Effect  of  61  V,  o. 
46 — Retrospective  Legislation.] — Where  insol- 
vent tenants  judicially  abandoned  their  prop- 
erty for  the  benefit  of  their  creditors.  Jind 
statute  law   (61  V.  c.  46)  at  the  date  of  the 


abandonment  restricted  the  lessor's  preference 
to  two  years'  rent,  ranking  them  as  ordinary 
creditors  for  the  balance,  while  no  such  re- 
striction was  enacted  by  the  law  as  it  stood 
at  the  date  of  the  leases: — Held,  that  the 
existing  statute  applied  to  all  liquidations 
which  arose  after  its  enactment,  and  governed 
the  lessor's  privilege  unless  expressly  except- 
ed therefrom.  Judgment  in  In  re  Bulmer, 
Beaudry  v.  Ross,  Q.  R.  12  K.  B.  334,  re- 
versed.    Ross  V.  Beaudry,  [1905]  A.  C.  570. 

Pretended  Abandonment — Fraudulent 
Conduct— Judgment — Estoppel.  ]  — A  pretend- 
ed abandonment,  whereby  the  defendant  states 
that  he  has  no  assets  whatever,  cannot  avail 
against  a  judgment  of  the  Court  declaring 
that  the  defendant  has  fraudulently  done  away 
with  his  property,  and  absconded  from  the 
Province,  especially  where  the  said  pretended 
abandonment  has  been  intituled  and  filed  in 
another  cause,  where  the  plaintiff  was  not  a 
party,  and  has  not  been  followed  by  the  ap- 
pointment of  a  curator  or  any  other  proceed- 
ing.   Roumilhac  v.  Vianes,  3  Q.  P.  R.  362. 

Provisional  Guardian — Change  of.]  — 
The  fact  that  a  provisional  guardian,  ap- 
pointed by  the  prothonotary,  is  a  creditor  for 
a  sum  less  than  the  claim  of  another  creditor 
is  not  a  sufficient  cause  for  the  Court  to  sub- 
stitute the  other  creditor  for  him.  2.  The 
Court  will  not  order  a  change  of  provisional 
guardian  except  upon  proof  of  incompetence 
or  dishonesty.  In  re  Bonhomme,  Q.  R.  22  S. 
C.  22. 

Purchase  of  Es'^te  by  Wife  of  Insol- 
vent— Agreement  toith  Creditor,] — An  agree- 
ment by  the  wife,  separated  as  to  property, 
of  an  insolvent  trader,  to  pay  one  of  his 
creditors  $100,  and  also  to  compensate  any 
loss  he  might  sustain  by  the  insolvency,  in 
consideration  of  his  assistance  in  financing 
the  purchase  by  her  of  her  husband's  bankrupt 
estate,  does  not  come  within  the  prohibition 
contained  in  art.  1301,  C.  C,  where  such  pur- 
chase was  carried  out,  and  the  wife  continued 
the  business  in  her  own  name.  Carter  v. 
Walker,  Q.  R.  23  S.  C.  123. 

Trader — Compulsory  Abandonment.]  — A 
trader  who  neglects  to  pay  at  maturity  the 
claims  of  two  of  his  creditors,  which  compose 
more  than  half  of  his  debts,  will  be  ordered  to 
make  an  abandonment  of  his  property.  Le- 
may  v.  Parizeau,  6  Q.  P.  R.  40. 


II.  Act  of  Insolvency. 

Seeond  Hypotbee  —  Vente  d  r^M  — 
Impairment  of  First  Security.]  —  A  debtor 
having  on  the  8th  May,  1901,  executed  an  in- 
strument hypothecating  his  immovables  for 
an  advance  payable  at  the  end  of  three  years, 
subsequently,  in  order  to  defray  the  costs  of 
an  action,  the  existence  of  which  his  creditor 
knew  at  the  time  of  the  loan,  and  which  was 
afterwards  decided  against  him,  borrowed 
from  another  person  the  amount  necessary 
to  pay  these  costs,  and  gave  to  this  new  credi- 
tor a  vente  &  r6m§r6  upon  the  immovables 
already  hypothecated.  He  was  sued  by  his 
first  creditor  upon  the  hypothec  not  yet  due, 
and  for  a  declaration  that  he  was  insolvent 
and  had  impaired  the  security  which  he  had 
given : — Held,  that,  in  executing  the  vente  k 
r^m^r^,  he  had  not  made  himself  insolvent. 
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that  he  had  done  no  'injury  to  the  security 
which  he  had  given  to  his  first  creditor,  and 
that  what  he  did  did  not  come  'within  the 
provisions  of  art,  1092,  C.  C.  Danjou  v. 
VaiUancourt,  Q.  R.  22  S.  C.  316. 


III.  Assignment  fob  Benefit  of  Cbeditobs. 

Action  by  Aaatgaee  for  Creditor*  to 
Set  Aside  Oonveyaaoe  by  Ii&solTent  — 

Fraudulent  conveyance  —  Statutory  presump- 
tion— ^Rebuttal — Onus — Knowledge  of  grantee 
— Parties — Fraudulent  grantor.  Crawford  v. 
Magic,  6  O.  W.  R.  44. 

Action  by  Creditors  a^Ainst  Assignee 

— Lien — Distribution — Costs.  Lucas  v.  Tetj- 
art,  2  O.  W.  R.  548. 

CUdm  to  Rank  on  Estate — Declaration 
—Costs.  Smith  v.  Harkness,  2  O.  W.  R. 
171. 


Conveyanoe  by  Insolvent  to  Creditor 

— Action  by  assignee  to  set  aside — Grantee's 
ignoranoe  of  solvency — Secured  for  debt — 
Wages  —  Interest  —  Redemption  —  Costs. 
Cannerlcy  v.  Hughes,  5  O.  W.  R.  HOO.  0  O.  W. 
R.  70. 

Declaration  of  Rigbt  to  Rank — Divi- 
9um  Court. "l — An  action  for  a  declaration  of 
che  right  to  rank  against  an  insolvent  estate 
vested  in  an  assignee  under  the  Assignments 
Act.  R.  S.  O.  18Jn  c.  147,  is  not  within  the 
jurisdiction  of  a  Division  Court.  In  re  Berg- 
man V,  Armstrong,  23  Occ.  N.  14,  4  O.  L.  R. 
n7.  1  O.  W.  R.  799. 

Demand — Cessation  of  Payments — Costs.} 
— ^The  cessation  of  payments  is  an  essential 
eondition  of  a  demand  for  an  assignment  of 
property  for  the  benefit  of  creditors.  How- 
ever, if  the  defendant,  by  his  default,  has 
occasioned  the  demand  for  an  assignment,  and 
lits  not  since  discharged  his  obligation,  but, 
on  the  contrary,  has  caused  considerable  ex- 
pense to  the  creditor  requiring  the  assignment, 
the  demand  for  an  assignment  will  be  dis- 
missed without  costs.  Hetu  v.  Poirier^  4  Q. 
P.  R.  242. 


Demand  —  Contestation  —  Discovery  hy 
Debtor.] — ^There  is  no  provision  of  the  Code 
of  Civil  Procedure  whereby  a  debtor,  con- 
tnting  a  demand  of  assignment  made  upon 
him,  can  be  ordered  to  exhibit  and  give  com- 
iniuication,  to  a  creditor  of  his  books  of 
account.  letterheads,  or  any  documents  or 
books  of  whatsoever  nature.  Wistar  v.  Dun- 
*••!,  5  Q.  P.  R.  79. 


Deauuid — Contestation  —  Time  —  Order 
Extending.} — ^The  plaintiff  having  made  a  de- 
Qttnd  upon  the  defendant  for  an  assignment  of 
his  property,  the  latter  did  not  contest  the 
demand  within  the  time  fixed  by  art.  857,  C. 
P.  C.  Afterwards,  by  leave  obtained  ex  parte 
from  a  Judge  of  the  Superior  Court,  he  filed 
a  contestation,  and  the  plaintiff  asked  to 
have  the  contestation  dismissed  as  having 
been  filed  too  late:— Held,  that  art.  205,  C. 
P.  C.  applies  to  proceedings  for  the  assign- 
nwnt  of  property,  as  well  as  to  all  other 
causes,  and  that  the  plaintiff,  not  having  ap- 
pealed from  the  order  allowing  the  filing  of 
the  contestation,  could  not,  by  reason  of  its 


filing  after  the  time  allowed,  demand  the  dis- 
missal of  it.  Mussen  v.  Filion,  Q.  R.  24  S. 
C.  308. 

Demand  —  Petition  to  Set  Aside  —  Affi- 
davit— Notice  of  Presentation.l — There  is  no 
need  of  an  affidavit  in  support  of  a  petition 
to  set  aside  a  demand  for  an  assignment  of 
propertj',  even  if  the  facts  relied  upon  do  not 
appear  upon  the  record.  2.  It  is  not  neces- 
sary to  give  notice  of  the  presentation  of  such 
petition  for  a  day  fixed,  a  notice  of  filing  it 
as  part  of  the  record  being  sufficient.  Du- 
fresne  v.  fifupertor,  5  Q.  P.  R.  28. 

Demand — Service  of — Irregularity  —  De- 
mand Based  on  Debt  Assignedr— Proof  of.] — 
A  demand  for  assignment  of  property  served 
at  the  residence  of  the  manager  of  the  debtor, 
will  not  be  dismissed  on  an  exception  to  the 
form,  if  it  is  shewn  that  it  was  sent  to  tho 
debtor,  and  that  he  has  not  been  prejudiced 
by  the  irregularity  of  the  service.  A  demand 
for  assignment  based  on  a  debt  transferred 
to  the  creditor  in  writing  under  seal,  will  be 
dismissed  if  the  creditor  does  not  prove  the 
writings  containing  the  assignment,  which, 
by  themselves,  are  not  evidence  against  the 
debtor.    Smith  v.  Timbers,  7  Q.  P.  R.  29. 

£zeention  after  Time  ProTided  in 
Deed — Originating  Summons  —  Costs.}  —  A 
proceeding  by  originating  summons  to  deter- 
mine the  rights  of  certain  creditors  who  exe- 
cuted a  deed  of  assignment  for  the  benefit  of 
creditors  after  the  expiration  of  the  time  pro- 
vided in  the  deed,  but  before  any  dividend  was 
paid.  Some  of  the  creditors  had  not  learned 
of  the  assignment  until  after  the  time  had 
elapsed ;  others  had  sent  instructions  and 
power  of  attorney  to  execute  within  the  time, 
but  the  same  miscarried,  and  the  execution 
did  not  take  place  until  after  the  time  had 
elapsed.  The  assignment  contained  no  re- 
lease : — Held,  on  the  nuthoritv  of  Whitmore 
V.  Turquand,  3  D.  F.  &  J.  107,  Haliburton  v. 
DeWolfe,  1  N.  S.  D.  12,  and  Douglas  v.  Sam- 
son, 1  N.  B.  Eq.  137,  that  the  creditors  who 
executed  after  the  expiration  of  the  time 
limited  in  the  assignment,  but  before  payment 
of  a  dividend,  were  entitled  to  participate 
pari  passu  with  the  creditors  who  'executed 
within  the  period.  Held,  also,  following 
Gunn  V.  Adams,  8  C.  L.  J.  211,  that  the  costs 
of  all  parties  should  be  paid  out  of  the  estate. 
Capstick  V.  Hendry,  22  Occ.  N.  35. 

Exemptions  —  Alien — Costs.]  —  An  alien 
is  entitled  to  the  statutory  exemption  of  a 
part  of  his  property  from  seizure  and  sale  un- 
der execution.  He  is  not  barred  therefrom 
by  s.  3,  S.-S.  1,  of  the  Naturalization  Act. 
Where  an  alien  made  an  assignment  for  the 
benefit  of  his  creditors  of  all  his  property  not 
exempt  by  law,  an  order  for  payment  of  the 
costs  of  certain  proceedings  by  the  creditors 
out  of  a  fund  representing  the  value  of  his 
exemptions,  was  reversed.  In  re  Demaurez, 
21  Occ.  N.  457,  5  Terr.  L.  R.  84. 

Form  of  Assignment — Acceptance — Ac- 
tion by  Assignee.]  —  A  debtor,  by  indenture 
dated  the  10th  July,  1900,  mortgaged  all  his 
real  estate  to  the  defendant;  at  and  before 
the  giving  of  the  mortgage  the  debtor  was, 
and  knew  himself  to  be  insolvent;  he  had 
borrowed  heavily  and  was  largely  in  debt. 
On  the  26th  July  the  debtor  made  an  assign- 
ment for  the  benefit  of  his  creditors  gener- 
ally, to  the  plaintiff,  who  was  a  member  of  a 
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firm  who  were  creditors  of  the  debtor.  There 
was  no  evidence  of  acceptance  of  the  benefits 
of  the  assignment  by  any  creditor  except  the 
plaintiif,  or  even  of  communication  of  it  to 
any  other: — ^Held,  that  it  was  not  necessary 
for  the  purpose  that  the  assignment  should  be 
in  the  language  of  s.  3  of  the  Assignments 
Act,  R.  S.  M.  c.  7;  the  assignee  was  the 
proper  person  to  bring  an  action  to  set  aside 
the  mortgage;  he  was  a  creditor  and  entitled 
to  the  benefit  of  the  assignment;  this  circum- 
stance rendered  it  irrevocable.  Schwartz  v. 
Winkler,  21  Occ.  N.  574. 

Txatkkvr  Direotloiuu] — Law  Society  of 
Upper  Canada  v.  HutchiBon,  1  O.  W.  R.  558. 

Inoomplete  AMlsnnient  —  Seizure  of 
Immovables — Stay  of  Execution  —  Art.  772, 
C,  C.  P.    {old  te»<.)]— Judgment  in  Q.  R. 
8  Q.  B.  517  affirmed.    Birks  v.  Lewis,  30  S.  . 
C.  R.  618. 

Interest  of  Debtor  in  Estate  —  Re- 
ceivership order — Ckwts — Lien.  Reinhardt  v. 
Hunter,  6  O.  W.  R.  421. 

Jndsment — Emecution — Sheriff  —  Sale  of 
Land.] — Under  a  writ  of  fieri  facias  a  sheriff 
seized  the  interest  of  a  judgment  debtor  in 
certain  lands,  and  advertised  the  interest  for 
sale.  Three  days  prior  to  the  time  fixed  for 
the  sale  the  judgment  debtor  made  an  assign- 
ment for  the  benefit  of  his  creditors  pursuant 
to  the  provisions  of  R.  S.  O.  1897  c  147. 
The  assignee  gave  notice  to  the  sheriff  of  the 
assignment  and  asked  for  a  statement  of  the 
costs  incurred  to  that  time.  No  tender  of  the 
costs  was  made  or  undertaking  given  to  pay 
them,  and  the  sheriff  proceeded  with  the  sale, 
and  sold  the  land  to  the  plaintiff.  The  as- 
signee, notwithstanding  the  sheriff*s  sale, 
assumed  to  sell  the  land  to,  and  executed  a 
conveyance  in  favour  of,  the  defendant's  son, 
who  allowed  the  defendant  to  remain  in  pos- 
session as  his  agent: — Held,  that  the  assign- 
ment for  the  benefit  of  creditors  did  not 
stand  in  the  way  of  the  sheriff  proceeding  to 
sell  under  the  writ  of  execution,  and  that  the 
sale  by  the  assignee  was  nugatory  and  void, 
and  the  sheriff's  vendee  entitled  to  possession 
of  the  l&nd.  Gillard  v.  Milligan,  28  O.  R. 
G45,  followed.  Eiliott  v.  Hamilton,  22  Occ. 
N.  412,  4  O.  L.  R.  585,  1  O.  W.  R.  705,  2  O. 
W.  R.  141. 

Mortgase  by  InsolTent  —  Purchase  of 
Mortgaged  Land  by  Assignee — Ignorance  of 
Eofistence  of  Mortgage — Subsequent  Action  to 
Set  Aside — Statutory  Presumption.} — Plain- 
tiff was  assignee  in  law  of  the  Vandecar 
estate,  and  sued  in  that  character  to  vacate 
i\  mortgage  to  the  defendants  for  $250  made 
by  the  insolvent,  a  few  days  before  the 
assignment,  upon  a  farm  already  mortgaged 
to  the  Huron  and  Erie  Loan  Co.  for  $3,600. 
The  defence  was  that  the  farm  was  sold  by 
the  assignee  and  purchased  on  his  behalf  for 
$4,200  in  March,  1807,  and  is  now  vested 
in  him  as  owner.  The  learned  Judge  ruled 
that  such  was  his  legal  position,  and  declined 
to  regard  his  status  as  sufficient  to  justify  the 
maintenance  of  this  action.  No  doubt,  qua 
owner,  he  could  not  attack  the  prior  registered 
mortgage—qua  assignee  for  creditors  he  caii 
impeach  the  mortgage  under  the  statute  then 
in  force,  54  Vict.  c.  20,  s.  2,  s.-s.  2  (b).  The 
mortgage  for  $250  was  to  secure  a  bill  of 
costs  of  the  mortgagees ;  it  was  made  on  15th 
October,  1896,  but  it  was  not  registered  until 


10th  February,  1897.  The  assignment  for 
creditors  was  executed  on  21st  October,  1896. 
The  assets  were  all  realized  and  distributed 
on  a  dividend  of  7  per  cent,  about  12th  Jnly, 
1897.  The  farm  was  sold,  subject  to  the 
first  mortgage,  on  13th  March,  1897,  and 
the  conveyance  taken,  through  a  nominal  pur- 
chaser^  to  plaintiff  in  August,  1897.  After 
providing  for  the  first  mortgage,  there  came 
out  of  the  purchase  money  a  balance  of  $600, 
which  was  paid  by  plaintiff  and  distributed 
among  the  creditors.  Defendants  filed  their 
claim  as  creditors  (but  without  disclosini^ 
the  mortgage),  in  December,  1896,  and  re- 
ceived their  share  of  the  dividend  in  June, 
1897.  It  was  proved  the  plaintiff  had  no 
notice  nor  knowledge  of  the  $250  mortga.ge 
till  October,  1897,  after  the  estate  had  been 
wound  up  and  distributed.  Plaintiff  took 
possession  of  the  farm  with  knowledge  of  the 
creditors  of  the  purchase  by  him,  and  so  re- 
mained until  disturbed  by  notice  of  the  exer- 
cise of  the  power  of  sale  in  defendant's  mort- 
gage on  10th  May,  1903,  and  then  this 
action  was  begun  to  invalidate  the  instru- 
ment or  to  stay  proceedings  thereon.  At 
trial  before  Judge  (without  jury),  the  action 
was  dismissed  without  hearing  evidence  for 
the  defence,'  holding  that  plaintiff  could  not 
maintain  the  action: — Held,  on  appeal  (evi- 
dence for  the  defence  being  heard),  that 
neither  Vandecar  nor  the  defendants  entered 
into  the  transaction  with  the  knowledge  or 
intent  which  would  bring  it  within  the  mis- 
chief of  the  statute,  54  Vict,  c  20,  s.  2,  s.-8.  2 
(b),  and  that  it  was  extremely  doubtful 
whether  Vandecar  was  at  the  time  insolvent, 
the  appearance  of  anything  extraordinary  in 
the  defendants*  dealings  with  their  security 
being  accounted  for  by  the  proverbial  care- 
lessness of  lawyers  in  the  conduct  of  their 
own  affairs.  Craig  v.  McKay,  4  O.  W.  R. 
274,  6  O.  W.  R.  160,  25  Occ.  N.  10,  8  O.  L. 
R.  651. 

Partnership  Assets  Only  —  Creditors' 
Trust  Deeds  Act.] — An.  assignment  by  a  firm 
for  the  benefit  of  creditors  which  is  construed 
by  the  Court  to  be  an  assignment  of  partner- 
ship assets  only,  may  be  a  good  and  valid 
assignment  within  the  meaning  of  the  Credi- 
tors' Trust  Deeds  Act.  Eastman  v.  Pember- 
ton,  7  B.  C.  R.  459. 

Preferential  Claim — Wages  of  Assignor 
— Creditors'  Trust  Deeds  Act — Contractor.] — 
The  plaintiff  contracted  with  cannery  proprie- 
tors (a)  to  supply  labour  and  pack  salmon 
at  a  stated  price  per  case,  i.e.,  by  piece  work ; 
and  (b)  to  act  as  foreman  of  the  labourers 
supplied  by  him,  at  a  salary  of  $50  per  month. 
The  proprietors  having  assigned  for  the  benefit 
of  creditors,  the  plaintiff  sought  to  enforce 
the  preference  given  by  s.  36  of  the  Creditors' 
Trust  Deeds  Act  in  respect  to  both  the  salary 
and  the  piece  work: — Held,  that  the  prefer- 
ence must  be  restricted  to  the  salary.  Ah 
Tam  V.  Robertson,  23  Occ.  N.  238,  9  B.  C.  It. 
505. 

Preferential  Claim  —  Waives  —  One 
Month  —  Computation  —  Statutes.] — ^By  the 
Creditors'  Trust  Deeds  Act,  1901,  an  assignee 
is  required  to  pay  in  priority  to  the  daims  of 
ordinary  creditors  the  wages  of  persons  in  the 
employ  of  the  assignor  at  the  time  of  the 
assignment,  or  "  within  one  month  before." 
The  assignment  was  made  on  the  27th 
November,  1901 : — Held,  that  a  workman  who 
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was  in  the  employ  of  the  assignor  previous  to 
and  including  the  26th  October,  1901,  was  not 
entitled  to  a  preference.  Interpretation 
Amendment  Act,  1902,  applied.  In  re  Glayo- 
quot  Fishing  and  Trading  Co.,  9  B.  C.  B.  80. 

Property  of  Third  Person  in  Hands 

of  iMMolwuif— Recovery — Petition.] — Prop- 
erty not  belonging  to  the  debtor  which  is  in 
the  creditors'  i>o6session  by  virtue  of  an  aban- 
donment, can  only  be  recovered  by  the  per- 
son entitled  thereto  on  a  petition  by  him- 
self, and  the  curators  will  not  be  allowed 
to  obtain  an  order  authorizing  them  to  trans- 
fer the  same  to  the  person  who  pretends  to 
be  the  owner  thereof,  in  a  matter  where  such 
owner  is  not  a  party  and  where  the  owner- 
ship is  disputed  by  other  creditors.  In  re 
8imp8on  and  Oagnon,  6  Q.  P.  R.  419. 

ProTisional  Guardian  —  Change  of — 
Creditors.] — The  fact  that  the  provisional 
guardian  named  by  the  prothonotary  in  the 
case  of  an  assignment  for  creditors  is  a  cre- 
ditor for  less  sum  than  that  claimed  by 
another  creditor  is  not  a  sufficient  ground 
for  an  order  of  the  court  to  replace  the  pro- 
visional guardian  by  the  other  creditor. — 2. 
The  court  will  not  order  a  change  of  provi- 
sional guardian  except  upon  proof  of  incom- 
petence or  dishonesty.  In  re  Bonhomme  and 
Burnett.  5  Q.  P.  R.  40. 

Removal  of  Assignee — Solicitor  for  pre- 
ferred creditors — ^Appointment  —  Approval — 
Injunction — Solicitor  for  estate — ^Partner  of 
assignee — ^Debtor  of  estate.  Orillia  Export 
Lumber  Co.  v.   Burson,  2  O.   W.   R.   1110. 

Bifflits  of  Assisnee — Recovery  of  Por- 
tions of  Estate — Garnishment — Creditors.] — 
The  curator  to  an  assignment  of  property 
may  recover  from  the  insolvent  property 
which  the  insolvent  has  not  given  up  or 
which  he  has  secreted,  but  the  curator  can- 
not exercise  against  the  debtor  rights  of  ac- 
tion which  belong  individually  to  each 
one  of  his  creditors  (Art.  931,  C.  P.)  for 
the  balance  of  the  claims  of  such  creditors 
against  the  debtor,  by  way  of  garnishment 
of  the  party  paid  out  of  the  proceeds  of  the 
property  given  up  by  the  debtor.  Desmar- 
teau  V.  Viau,  4  Q.  P.  R.  282. 

Biffht  to  Rank  on  'Emtm,t»— Annuitant 
— Attachment  of  Debts — Assignments  Act.] — 
An  insolvent  made  an  assignment  to  the  de- 
fendant for  the  benefit  of  creditors,  pursuant 
to  R.  S.  O.  1897  c.  147.  Previous  to  the 
assignment  the  defendant  had  covenanted  with 
the  plaintiffs  to  pay  to  J.  R.  $100  per  quarter 
on  the  first  day  of  each  quarter  during  her 
natural  life: — ^Hbld,  that  the  growing  pay- 
ments were  in  the  nature  of  contingent  debts : 
and  that  the  plaintiffs  were  not  entitled 
under  R.  S.  O.  c.  147  to  rank  upon  the 
estate  of  the  insolvent  for  the  present  value 
of  such  payments.  Grant  v.  West,  23  A. 
R.  533,  and  Mail  Printing  Co.  v.  Clarkson, 
25  A.  R.  1,  followed.  Semble,  that  such 
claims  are  not  subject  to  attachment  under 
the  garnishee  provisions  of  the  English  Judi- 
cature Act  and  Rules,  as  accruing  debts. 
In  re  CJowan's  Trust,  14  Ch.  D.  638,  has  been 
disapproved  in  Webb  v.  Stenton,  11  Q.  B.  D. 
51&  Carswell  v.  Langley,  22  Occ.  N.  97,  3 
O.  L.  R.  261,  1  O.  W.  R.  107. 

Blc^t  to  Rank  on  Estate — Claim  for 
Inchoate .  Dofoer-^-^ompetition  with  Creditors 
— Registration  of  Hypothec  —  Radiation  — 


Rights  of  Curator.] — Where  by  the  marriage 
contract  a  prefixed  or  conventional  dower 
payable  in  one  sum,  has  been  stipulated  in 
favour  of  the  wife,  she  is  not  entitled  to 
rank  for  that  sum  as  a  conditional  obliga- 
tion, in  competition  with  the  creditors  of 
her  insolvent  husband,  before  the  opening  of 
the  dower  by  the  death  of  the  husband. — 2. 
A  prefixed  dower,  or  any  other  right  derived 
from  the  husband,  does  not  come  under  the 
terms  of  Art.  2029,  C.  C.  The  only  way  in 
which  such  rights  can  be  protected  is  by 
special  conventiona;!  hy];>othec,  which  must 
describe  the  property  affected. — 3.  The  cura- 
tor in  an  insolvent  estate  is  entitled  to  bring 
action  for  the  radiation  of  the  registration 
of  a  hypothec  affecting  the  insolvent's  im- 
movable property,  where  such  registration  is 
illegal,  without  waiting  to  see  whether  the 
estate  is  sufficient  to  pay  all  the  creditors 
in  full.  Bilodeau  v.  Benoit,  Q.  R,  20  S.  C 
241. 

Sale  of    Land    Under    Exeontion.] — 

After  an  assignment  of  his  property  by  a 
debtor  for  the  benefit  of  his  creditors,  and 
the  nomination  of  a  curator,  a  creditor  of 
such  debtor  cannot  cause  his  lands  to  be 
seized  and  sold,  but  such  lands  must  be  sold 
by  the  curator  or  upon  his  authori^.  Qui- 
mond  V.  Gravel,  Q.  R.  19  S.  C.  5^,  4  Q. 
P.  R.  17. 

Sheriff  of  Another  District — Validity 
— Setting  Aside— Costs  of  Action  to  Set 
Aside  Deed,] — An  assignment  to  the  sheriff 
of  the  Superior  Court  for  the  district  of 
Quebec  by  a  merchant  who  lives  and  carries 
on  business  in  the  district  of  Three  Rivers 
is  absolutely  void;  and  so  are  the  appoint- 
ment of  a  trustee  and  inspectors  and  all 
other  proceedings  thereunder.  Any  one  con- 
cerned can  on  an  application  to  the  Superior 
Court  at  Quebec,  on  producing  such  assign- 
ment, have  it  declared  void;  and  it  is  suffi- 
cient to  give  notice  to  the  trustees  and  in- 
spectors, without  giving  notice  to  the  insol- 
vent.— Such  application  was  allowed  with 
costs  to  the  applicant  without  saying  against 
whom.  The  costs  of  such  application  are 
costs  incurred  in  the  common  interest,  and 
the  applicant  can  claim  them  "par  privi- 
lege "  from  the  proceeds  of  a  sale  bv  the 
sheriff  of  the  lands  of  the  debtor,  although 
such  sale  was  made  by  virtue  of  a  writ  of 
fi.  fa.  issued  by  another  creditor  after  the- 
cancellation  of  this  assignment — ^The  pro- 
thonotary, in  preparing  his  scheme  of  dis- 
tribution, ought  to  consider  whether  hyjK)- 
thecs  reported  by  the  registrar  are  legal; 
and  if  it  appears  by  his  certificate  that  a 
hypothec  mentioned  in  it  cannot  be  a  legal 
charge  on  the  land  sold,  he  should  not  take 
it  into  account. — ^The  plaintiff  in  an  "action 
paulienne."  who  has  set  aside,  as  a  friud 
upon  creditors,  a  deed  of  sale  of  land  made 
by  the  debtor,  has  a  pood  privilege  for  his 
costs  on  the  proceeds  of  the  sale  of  the  land ; 
but  the  prothonotary  can  only  rank  hiiil  for 
it,  if  he  claims  it  by  a  protest  in  order  to 
preserve  it.  The  procedure  to  be  followed 
in  a  dispute  as  to  the  order  or  ranking  of 
claims  is  different  from  that  of  a  dispute 
of  a  claim  on  the  merits.  Rousseau  v. 
Rivard,  Q.   R.  26  S.  C.  176. 

Voluntary  Assignment — Property  Pass- 
ing.]— Quaere,  whether  the  general  rule  that 
property  in  which  a  bankrupt  has  no  bene- 
ficial   interest  does   not  pass   to   his   trustee 
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applies,  so  far  as  the  legal  title  is  concerned, 
in  the  case  of  a  voluntary  non-statutory 
assignment  for  th^  benefit  of  creditors.  Mac- 
Arthur  V.  MacDoicall,  1  Terr.  L.  B.  345. 


Volvntary    Assisiuneiit    tor    Credi- 

tom — Action  by  assignee  to  set  aside  mort- 
gage made  by  assignor  —  Cause  of  action. 
Diehl  V.  Wallace  (N.W.T.).  2  W.  L.  R. 
24. 


IV.   Composition. 

Collateral  Seonrities  —  Reservation — 
Effect  of.] — The  respondent  having  assigned 
to  the  appellants,  as  collateral  security  for 
advances,  a  sum  of  $5,000  owing  to  him  by 
the  Merchants  Telephone  Co.  (the  "  mise- 
en-cause"),  became  financially  embarrassp<l 
and  compromised  with  his  creditors  at  75  cents 
on  the  dollar.  The  appellants  executed  the 
deed  of  composition,  but  added  these  words, 
"  special  reserve  being  made  as  to  the  securi- 
ties which  we  hold."  They  then  .accepted 
from  the  respondent  6  notes  for  75  per  cent, 
of  their  claim,  and  returned  to  him  all  the 
negotiable  securities  they  had  received  from 
him  as  security  for  their  claim.  The  first 
three  notes  were  paid  at  maturity,  and,  as 
the  appellants  had  received  from  the  **  mise- 
en-cause,"  under  the  assignment  mentioned, 
an  amount  equal  to  the  amount  of  the  last 
three  notes,  the  respondent  called  upon  the 
appellants  to  give  up  these  notes  and  tr- 
transfer  the  debt  assigned  to  them.  Ihe 
appellants  refused,  contending  that  the  re- 
servation in  the  composition  deed  was,  ac^ 
cording  to  commercial  custom,  to  be  con- 
sidered as  made  in  respect  of  their  total 
claim,  and  that  the  agreement  to  accept  75 
cents  in  the  dollar  did  not  extend  to  col- 
lateral securities: — Held,  that  the  reserva- 
tion did  not  imply  the  obligation  on  the  part 
of  the  respondent  to  pay  even  out  of  the 
collateral  security  which  he  had  given  the 
25  cents  which  the  appellants  had  abandoned 
by  executing  the  deed  of  compoositlon :  that 
its  effect  was  only  to  assure  to  the  appel- 
lants, even  as  to  such  security,  payment  of 
their  original  claim,  in  case  the  respondent 
should  fail  to  pay  the  composition  notes  at 
maturity;  and  that  commercial  usage,  urged 
by  the  appellants,  could  not  be  admitted,  in 
face  of  the  express  terms  of  the  reservation, 
which  was  the  contract  between  the  parties. 
Banque  d*Hoehelaga  v.  Beauchamp,  Q.  R. 
13  K.  B.  417. 

Composition  Deed — Acceptance  by  cre- 
ditor of  dividend  under — Subsequent  action 
for  balance  of  claim — Proviso  as  to  accept- 
ance by  "all  the  creditors."  Shepherd  v. 
Murray,  3  O.  W.  R.  733. 

CompoaitioiL — Payment  to  Creditors  as 
Inducement  to  Consent  —  Recovery  Back  — 
Set-off,} — Under  our  law  deductions  volun- 
tarily made  by  creditors  to  their  debtors  do 
not  leave  a  natural  debt  existing,  and  in  this 
regard  there  is  no  difference  between  deduc- 
tions agreed  to  between  traders  and  the  like 
between  other  persons.  2. — A  payment  made 
by  a  debtor  to  his  creditor  to  induce  him 
to  sign  a  composition  is  contrary  to  public 
policy,  and  therefore  is  void  as  tiie  contract 
itself,  and  may  be  recovered  back;  and  sucn 
recovery  may  be  by  way  of  set-off.  3, — It 
is  too  late  for  the  plaintiffs  to  oppose  set-off 


when  the  cause  has  been  submitted  to  the 
Court  on  the  merits,  when  the  parties  have 
proceeded  to  trial  upon  the  whole  cause,  and 
the  Court  is  in  a  position  to  adjudicate  at 
the  same  time  upon  the  existence  of  the  two 
debts  and  to  liquidate  them  by  its  judgment. 
There  is  then  nothing  in  the  way  of  a  set- 
off, and  the  Judge  should  order  it.  Kirouac 
V.  Maltais,  Q.  R.  18  S.  C.  158. 

Compromise — Secret  Agreement — Bribery 
— Inspector.] — A  commercial  firm  having 
made  an  abandonment  of  its  property  for  the 
benefit  of  its  creditors,  a  secret  arrangement 
was  made  whereby  a  particular  creditor,  with- 
out any  legal  right  to  preference  or  priority, 
was  secured  an  advantage  over  the  other 
creditors,  through  the  assistance  of  one  of 
I  the  inspectors  of  the  insolvent  estate,  to 
'  whom  was  promised  a  sum  of  money  for 
his  personal  use,  upon  bis  advising  the  ac- 
ceptance of  a  proposal  for  the  purchase  of 
the  estate  upon  a  composition  at  a  rate  on 
the  dollar  to  be  paid  to  the  creditors  of  the 
estate  generally.  Tlie  preferred  creditor  was, 
under  the  concealed  arrangement,  to  re- 
ceive an  amount  greater  than  the  rate  of 
the  composition  proposed,  such  additional 
sum  to  be  paid  by  a  third  person  who  took 
no  direct  interest  in  the  estate  purchased : — 
Held,  that  the  agreement  was  fraudulent 
and  void ;  that  the  proposed  payment  by 
the  third  person  was  as  much  a  fraud  upon 
the  general  body  of  the  creditors  as  if  it 
had  been  promised  by  the  insolvent  firm  it- 
self; and  that  the  additional  sum  could  not 
be  recovered  by  the  creditor  so  preferred: — 
Held,  also,  that  the  promise  of  the  payment 
to  the  inspector  was  a  bribe,  and,  for  that 
reason  alone,  the  transaction  to  induce  which 
it  was  given  should  be  adjudged  corrupt, 
fraudulent,  and  void.  Brigham  v.  Banque 
Jacques  Cartier,  20  Occ.  N.  371,  30  S,  C. 
R.  429. 

Constraotion  of  Deed — X ovation — Re- 
servation of  Collateral  Security — Delivering 
up  Evidence  of  Debt.] — By  deed  of  composi- 
tion and  discharge,  the  defendants  agreed  to 
accept  composition  notes  in  discharge  of  their 
claim  against  the  plaintiff,  at  a  rate  in  the 
dollar,  a  special  reservation  being  made  as  to 
the  securities  held  for  the  debt  due  by  the 
plaintiff.  The  original  debt  was  to  revive 
in  full,  on  default  in  payment  of  any  of  the 
composition  notes.  Upon  receiving  the  com- 
position notes,  the  defendants  surrendered 
the  notes  representing  the  full  amount  of  the 
claim : — Held,  reversing  the  judgment  appeal- 
ed from,  that  the  effect  of  the  agreement, 
coupled  with  the  reservation  made,  was  that 
the  debtor  was  to  be  discharged  merely  from 
personal  liability  on  payment  of  the  composi- 
tion notes,  but  that  the  securities  were  to  be 
still  held  by  the  defendants  for  the  purpose  of 
reimbursing  themselves,  if  possible,  to  the  ex- 
tent of  the  balance  of  the  original  debt: — 
Held,  also,  that  the  surrender  of  the  original 
notes  by  the  defendants  did  not  extinguish  the 
debts  they  represented,  and,  in  the  circum- 
stances, there  was  no  novation.  Beauchamp 
V.  La  Banque  d^Hochelaga,  25  Occ.  N.  96; 
La  Banque  d'Hochelaga  v.  Beauchamp^  36  S. 
C.  R.  19. 

Setting  Aside — Misstatement.] — A  com- 
position arrangement  made  with  a  creditor 
induced  by  a  misstatement  by  the  debtor 
to  the  creditor  of  the  amount  of  assets  and 
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liabilities,  will  be  set  aside*  if  repudiated  on 
the  discovery  of  the  falsity  of  the  state- 
ment, and  before  any  benefit  has  been  taken 
under  the  arrangement,  even  though  the  mis- 
statement is  not  shewn  to  have  been  fraud- 
ulently made.  Derry  v.  Peck,  14  App.  Cas. 
337,  applied.  Indian  Head  Wine  and  Liquor 
Co.  V.  i^kinner,  23  Occ.  N.  73;  Plisson  v. 
Skinner.  5  Terr.  U  R.  391. 


V.  Curator  of  Insolvent  Estate. 

Appeal  by  Onraior  —  Leave — Costs — 
Creditor  —  Dividefit  Sheet — Dispute.] — The 
trustee  of  an  insolvent  estate  has  no  right 
without  the  leave  of  the  Court,  on  notice  to 
the  inspectors,  to  appeal  from  a  judgment 
against  him;  the  Court  of  Review  may  re- 
ject an  appeal  for  this  reason,  although 
not  invoked  by  the  opposite  party ;  the  trustee 
who  inscribes  such  an  appeal,  without  the 
authority  of  a  Judge,  must  bear  the  costs 
thereof,  which  he  is  ordered  to  pay  personal- 
ly; and  a  creditor,  not  of  the  insolvent,  but 
of  the  trustee  as  such,  has  no  right  to  dis- 
pute a  dividend  sheet  prepared  by  the  latter. 
Slater  Shoe  Co.  v.  Marchand,  Q.  R.  27  S. 
C.  123. 

AppoiBtmeiLt  —  Vacant  Succession — "No- 
iice  to  Persons  Interested — Intervention.] — 
The  appointment  of  a  curator  to  a  vacant 
■accession  may  be  demanded  by  any  "person 
interested,*'  and  that  expression  includes,  be- 
sides creditors  of  the  estate  and  specific  or 
universal  legatees,  debtors  who  may  have 
an  interest  in  discharging  their  debts,  and 
even  persons  who  wish  to  bring  actions  against 
the  estate. — 2.  It  is  not  necessary,  in  making 
rach  an  appointment,  to  notify  any  person 
as  opposed  in  interest,  but  it  is  necessary 
to  notify  every  person  interested  for  any  rea- 
son, who  may  have  the  right  to  intervene 
for  the  purpose  of  seeing  Uiat  the  curator 
is  regularly  appointed  and  that  he  gives  the 
necessary  security.  In  re  Watson  and  Tru- 
deau,  6  Q.  P.  R.  247. 

Appointment  of  Cnrator — Vote  to  Cre- 
liters — Wife  of  Insolvent — Claim  for  Dotoer.] 
— ^A  stipulation  for  a  fixed  sum  for  dower 
does  not  render  the  wife  a  creditor  of  her 
husband,  but  she  becomes  a  conditional  cre- 
ditor of  her  husbaud's  estate.  ThereTon^ 
a  wife  cannot,  on  the  ground  of  her  dowei, 
be  allowed  to  vote  as  a  creditor  upon  the 
appointment  of  a  curator,  to  property  assign- 
ed by  the  husband.  In  re  Couture  and 
Gaudreau,  6  Q.  P.  R.  438. 

Antliorisation  to  Defend  Petition 
for  Property  of  Estate.] — ^The  curator  of 
an  insolvent  estate  cannot,  without  the  con- 
sent of  the  creditors  or  the  inspectors,  and 
the  authorization  of  a  Judge,  reply  in  writ- 
ing to  a  summary  petition  to  recover 
possession  of  goods  which  are  in  his  hands 
by  reason  of  the  assignment.  Rowe  v.  Hyde, 
5  Q.   P.  R.  64. 

Creditors'  Claims  —  Communication  to 
Other  Creditors."] — The  curator  to  an  aban- 
donment of  property  is  bound  to  communicate 
to  creditors  information  concerning  the  claims 
filed  by  other  creditors,  and  documents  ac- 
companying these  claims.  Williamson  v. 
Steven9on,  5  Q.  P.  R.  407. 


Creditors'  Claims  —  Contestation  hy 
Curator — Defect  in  Service — Curing  hy  letter 
— Subsequent  Order.] — A  letter  written  by 
the  advocate  of  the  curator  to  a  creditor 
whose  claim  is  contested,  upon  whom  the 
contestation  has  not  been  served,  informing 
him  that  such  a  contestation  has  been  filed, 
and  that  he  must  attend  to  it  or  otherwise 
judgment  will  be  given  against  him,  cannot 
cure  a  defect  in  service  of  the  contestation, 
especially  when  there  is  no  proof  that  the 
letter  reached  the  creditor.  2.  The  service 
upon  a  creditor  whose  claim  is  contested, 
who  has  not  appeared  and  who  is  not  re- 
presented by  an  advocate,  of  an  order  to 
answer  sur  faits  et  articles,  to  which  order 
he  does  not  appear,  cannot  cure  a  defect  in 
service  of  the  contestation.  In  re  Moisany 
Q.  R.  22  S.  C.  .423. 

Creditors'  Claims — Contestation  hy  Cur- 
ator— Order  Pour  Faits  et  Articles — Default 
of  Appearance — Signature  of  Advocate.] — An 
order  pour  faits  ot  articles  was  returned  on 
6th  May.  The  creditor  whose  claim  was  con- 
tested made  default.  Hte  did  not  appear  by 
attorney.  Indorsed  on  the  order  wero  th*^''^* 
words :"  **  Bv  consent,  continued  to  7th  in- 
stant. 6th  May  1901,  F.  P.  T.  R.  &  Co., 
attorneys  for  contestant.  P.  Cantin."  The 
Court  takes  judical  notice  of  the  signature 
of  advocates;  therefore,  it  is  informed  that 
**  P.  Cantin  "  is  the  signature  of  an  advocate. 
But  that  advocate  not  having  appeared  for 
the  creditor  whose  claim  was  contested,  there 
was  nothing  to  shew  that  he  had  signed  for 
the  creditor  or  as  being  authorized  by  him: 
— ^Held,  therefore,  that  the  curator  could  not 
infer  from  the  fact  that  the  signature  "P. 
Cantin  "  was  there,  as  acquiescence  by  the 
creditor  in  the  proceedings  of  the  curator, 
or  an  act  curing  the  default  of  service  of  the 
contestation.  In  re  Moisan,  Q.  R.  22  S.  C. 
423. 

Creditors'  Claims — Contestation  hy  Cur- 
ator— Second  Dividend  Sheet — Contestation — 
Petition  to  Set  Aside  Judgment — Lis  pen- 
dens.]— ^The  curator  prepared  a  second  divid- 
end sheet  collocating  the  creditors  for  17  per 
cent.  In  consequence  of  a  judgment  of  de- 
fault against  a  creditor,  V.,  setting  aside 
the  collocation  which  the  first  dividend  sheet 
had  awarded,  the  curator  completely  omitted 
to  collocate  this  creditor  in  his  second  sheet. 
At  that  time  the  creditor  was  not  aware  of 
the  judgment  upon  his  collocation  on  the  first 
sheet.  He  thereupon  contested  the  second 
sheet,  demanding  to  be  collocated  upon  it. 
Afterwards  he  became  aware  of  the  judg- 
ment upon  the  first  sheet,  and  he  thereupon 
presented  a  petition  against  that  judgment: 
Held,  that  there  was  no  lis  Tiendens  by  the 
contestation  of  the  second  dividend  sheet; 
that  the  petition  and  the  contestation  of  the 
second  sheet  were  two  distinct  proceedings. 
In  re  Moisan,  Q.  R.  22  S.  C.  423. 

Creditors'  Claims — Contestation  hy  Cur- 
ator— Service — Judgment  hy  Default — Void 
Service — Petition  to  Set  Aside.] — ^The  curntor 
to  an  abandonment,  having  made  and  issued 
a  first  dividend  sheet  in  which  a  creditor, 
v.,  was,  with  other  creditors,  collocated  for 
lo  per  cent.,  and  havine  afterwards,  with  the 
necessary  authorization,  contested  the  collo- 
cation and  the  claim  of  V.,  must  transmit 
the  contestation  to  the  prothonotary  at  once, 
and  the  contestation  must  be  served  on  the 
creditors.     2.    Such   contestation   not   having 
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been  served,  a  judgment  by  default  against 
the  creditor  maintaining  the  contestation  will 
be  rescinded  upon  petition.  3.  The  petition, 
although  intituled  **  petition  for  review/' 
if  it  contains  all  the  material  necessary  for 
an  ordinary  petition,  will  be  considered  as 
such.  4.  The  enumeration  in  Art.  1177,  G. 
P.,  of  the  cases  in  which  a  petition  may 
be  presented,  is  not  limitative.  5.  If,  in  place 
of  serving  upon  the  creditor  collocated  a  copy 
of  the  contestation,  the  bailiff,  by  mistake, 
serves  upon  him  a  copy  of  the  contestation 
of  collocation  of  another  creditor,  it  is  the 
same  as  if  he  had  not  been  served  at  all. 
6.  Upon  motion  for  leave  to  contest  the  re- 
port of  service  by  the  bailiff,  a  Judge  will 
oixJer  preuve  avant  faire  droit;  ana  upon 
proof  of  the  falsity  of  such  report,  it  will 
be  set  aside.  In  re  AfoMan,  Q.  R.  22  S.  G. 
423. 

Oredltom'  Olaims^-Detof/  in  Filling — 
Distribution.] — A  creditor  who  has  not  filed 
a  claim  with  the  curator  to  an  abandonment 
of  property,  is  not  on  that  ground  deprived 
of  the  right  of  resorting  to  the  proceeds  of 
the  sale  of  the  insolvent's  goods  for  payment, 
but.  if  there  still  remain  moneys  to  be  dis- 
tributed, he  may  demand  payment  of  his 
claim  in  preference  to  other  creditors  to  an 
amount  in  proportion  tio  that  which  has 
been  paid  to  them,  and  to  be  collocated  at 
so  much  on  the  dollar  with  the  other  credi- 
tors for  what  remains  due.  In  re  Brai»t 
Q.  R.  22  S.  G.  470. 

Cmrator  of  InsoWent  Estate  —  Pay- 
mentB  to  Privileged  Creditora — Collocation — 
Formalitien,] — The  curator  of  an  insolvent 
estate  ought  not  to  pay  money  received  from 
the  proceeds  of  the  property  of  the  insolvent, 
even  to  a  privileged  creditor,  before  all  the 
formalities  required  by  Art.  880.  C.  P.,  for 
the  preparation  of  the  memorandum  of  collo- 
cation have  been  observed.  2.  The  Gourt 
or  a  Judge  should  not  as  a  general  rule  order 
the  curator,  although  he  is  subject  to  the 
Court's  summary  jurisdiction,  to  depart  from 
this  Art.  880,  O.  P.  In  re  Smith  and  Oag- 
notu  Q.  R.  22  S.  O.  872. 

Onrator  ad  hoo — Conaeil — Judiciaire  — 
Wish  of  Person  Interested.]— The  Gourt  will 
not  appoint  a  curator  ad  hoc  to  a  perscm 
under  conseil  judiciaire,  to  permit  him  to 
litigate  interests  opposed  to  those  of  the 
conseil  judiciaire,  when  it  does  not  appear 
that  the  person  has  himself  eocpressed  a 
desire  to  litigate.  Meunier  v.  Meunier^  6  Q. 
P.  R.  201. 

DispntinK  Landlord's  Lien,]  —  The 
curator  to  an  insolvent  estate  has  a  right 
to  Rttflck  a  privilege  claim  by  shewing  that 
part  of  what  is  supposed  to  be  rental  goes 
to  the  repayment  of  a  loan,  and  therefore 
does  not  constitute  a  privileged  claim.  In  re 
Mercier  and  Pauzij  3  Q.  P.  R.  483. 

Exeentioii,  Against  Lands  of  Insol- 
vent— Sale — Curator.] — After  an  abandon- 
ment of  property  of  a  debtor  for  the  benefit 
of  his  creditors,  one  of  the  creditors  cannot, 
in  the  execution  of  a  judgment  obtained 
against  the  debtor,  cause  to  be  seized  and 
sold,  without  the  consent  of  the  curator,  of 
the  other  creditors,  or  of  the  Gourt,  the  im- 
movable property  of  the  debtor,  but  the 
seizure    and    sale    of    the    immovables    must 


be  made  at  the  instance  of  the  curator. 
Birks  V.  Lewis ^  Q.  R.  8  Q.  B.  617,  discussed. 
Demers  v.  Qagnon,  Q.  R.  11  K.«B.  498. 

Ck»ods  in  Hands  of  Cnrator — Seizure 
by  Creditor  —  Saisie-gagerie.]  —  Good»  be- 
longing to  an  insolvent  estate  and  which 
are  legally  in  possession  of  the  curator  to 
the  estate,  cannot  be  seized  by  a  creditor  of 
the  insolvent.  2.  Nor  can  such  goods  be 
seized  by  a  creditor  of  the  insolvent,  by  a 
writ  of  saisie-gagerie,  even  after  they  have 
been  legally  sold  by  the  curator. — Forrest  v. 
Letellier,  Q.  R.  24  S.  G.  215. 

InsoWent  Estate  —  Claim — Contestation 
— Proof,] — When  a  creditor  files  a  sworn 
claim,  which  is  contested  by  the  curator  of 
the  insolvent  estate,  it  is  for  the  creditor 
to  prove  his  claim  at  the  hearing,  and  the 
affidavit  which  he  filed  with  his  claim  is  not 
sufficient  for  that  purpose.  In  re  Tessier  dit 
Lavigne,  6  Q.  P.  R.  179. 

InsolTont  Estate  —  Action  by  Curator 
— Authorization — Inspectors.] — A  curator  to 
an  insolvent  estate,  who  has  taken  the  advice 
of  the  inspectors  upon  the  advisability  of  a 
suit,  and  obtained  the  approval  of  a  minority 
of  them,  may,  with  the  approval  of  a  Judge, 
institute  suit  on  behalf  of  the  estate.  Des- 
marteau  v.  Steel,  6  Q.  P.  R.  149. 

Insolvent  Party  to  Aotion — Substitu- 
tion of  Curator — Application  for — Wherein 
made.] — An  authorization  to  litigate  an  ac- 
tion in  the  name  of  a  party  who  has  become 
insolvent  since  the  institution  of  the  action 
must  be  obtained  upon  petition  made  in  the 
matter  of  the  insolvent  estate,  and  not  in 
the  action  in  which  the  curator  proposes 
to  litigate  in  the  place  of  the  insolvent. 
riark  v.  Wilder,  5  Q.  P.  R.  24 

Opposition  to  Seisnre — Leaver.] — ^The 
curator  to  an  insolvent  estate  has  a  right 
to  oppose  the  seizure  and  sale  of  the  insol- 
vent's property  seized  in  execution  of  a  judg- 
ment obtained  against  another  person,  and 
may  do  so  without  leave  of  the  Judge.  Pa- 
quette  V.  DisK  3  Q.  P.  R.  480. 

Transfer  of  Debt — Attack  by  Another 
Creditor — Purchase  of  Claims  by — Litigious 
Rights.] — ^A  creditor  of  an  insolvent  debtor 
has  no  status  to  maintain  that  the  assignee 
of  another  creditor  of  the  same  debtor  has 
not  given  valuable  consideration,  and  that 
notice  of  the  transfer  has  not  been  given 
to  the  debtor.  2. — Nothing  In  the  law  pre- 
vents the  curator  of  an  insolvent  estate  from 
purchasing  from  creditors  of  such  estate 
the  claims  which  they  have  against  it.  3. — 
The  plea  of  "litigious  rights"  can  only  pre- 
vail where  the  debtor  making  it  offers  to 
reimburse  the  purchaser  the  amount  he  has 
disbursed.  Johnson  v.  Sharswood,  3  Q.  P- 
R.  473. 


VI.  Examination  op  Insolvent  or  Tbjrd 

Pabty. 

AdTOcate  —  Cross-examination  —  Dis- 
covery.]— By  virtue  of  Arts.  882  and  883, 
G.  P.  C.,  a  creditor  of  the  insolvent,  or  the 
curator,  with  the  authorization  of  the  in- 
spectors, mav  subpcena  the  debtor  to  appear 
before   the   Judge  or  the  prothonotary,  and 
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interrogate  him  on  oath  with  regard  to  bis 
schedule  and  the  state  of  his  affairs.  The 
insolvent  is  not  entitled  to  be  represented  or 
assisted  by  an  advocate  upon  such  examina- 
tion, and  at  any  rate  the  advocate  of  the 
insolvent  has  no  right  to  cross-examine  him; 
the  examination  authorized  by  thes^  Articles 
being  only  preliminary  information  to  the 
creditors  or  to  the  curator.  In  re  Hiopelle 
and  Kent,  4  Q.  P.  R.  180. 

■ 

laaolTeat  a  Party — Right  to  he  Present 
— Croas-Exafnination.^~Vn^el•  Art.  883.  C.  P. 
C.  the  insolvent  has  the  right  to  be  repre- 
sented by  counsel  at  the  examination  of  per- 
fions  whom  the  curator  deems  capable  of 
furnishing  information  regarding  the  insol- 
vency ;  moreover,  such  person  may  be  cross- 
examined  on  behalf  of  the  insolvent  in  the 
manner  and  form  prescribed  by  Art.  340, 
C.  P.,  the  insolvent  being  considered  a  party 
to  the  proceedings.  Cohen  v.  jfiCent,  7  Q.  P. 
R.  26. 


to  Answer  —  Contempt  of 
Court,] — ^An  insolvent  cannot  be  imprisoned 
for  contempt  of  Ck>urt  because  he  refuses  to 
ansiwer  one  question  put  to  him  by  the  cura- 
tor while  under  examination.  Saxe  v.  Kent, 
5  Q.  P.  R.  94. 

^ftlrd  Party — Examination  hy  Creditor — 
Scope  of — Order  for  hy  Prothonotary — Re- 
rt€tc.]— Under  Art.  883,  C.  P.,  the  Judge 
cannot  order  a  third  party  to  appear  before 
him,  or  before  the  prothonotary,  to  be  in- 
terrogated under  oath  in  regard  to  the  liqui- 
dation of  the  property  of  an  insolvent,  but 
such  third  party  can  be  subpoenaed  and  ex- 
amined pursuant  to  Art.  882,  C.  P.,  only  as 
to  the  schedule  and  the  state  of  the  affairs 
of  the  insolvent.  2.  An  order  to  subpoena 
such  a  third  person,  made  by  the  prothonotary 
in  the  absence  of  a  Judge,  by  virtue  of  Art. 
33,  C.  P.,  upon  a  petition  which  does  not 
follow  the  terms  of  Art  882,  G.  P.,  is  sub- 
ject to  review.  In  re  Smith  and  Larivi^re, 
4  Q.  I*.  R.  385. 


VII.  Peefcbenoe. 

Bill  of  Sale — Levy  hy  Sheriff — Action  or 
Proceeding  " — Pressure — Presumption.] —  In 
an  action  against  a  sheriff  for  the  con- 
version of  goods  levied  upon  by  him  under 
executions  issued  on  judgments  recovered 
against  R..  the  plaintiff's  title  to  the  goods 
depended  upon  a  bill  of  sale  from  R. — The 
evidence  shewing  that  R.  was  an  insolvent. 
and  the  effect  of  the  giving  of  the  bill  of 
sale  being  to  give  the  plaintiffs  a  preference 
over  the  other  creditors  of  R.,  and  the  levy 
made  by  the  defendant  having  been  made 
within  sixty  days  from  the  giving  of  the 
bill  of  sale:— Held,  that  the  levy  was  "ac- 
tion for  the  transfer,  within  the  meaninc:  of 
R.  S.  N.  S.  1900  c.  145,  s.  4,  and  that, 
nnder  the  provisions  of  8.-s.  (2),  the  bill  of 
sale  must  be  presumed  to  have  been  made  with 
intent  to  give  an  unjust  preference,  and  to 
be  such  preference,  whether  made  volune 
tarily  or  under  pressure,  and  that,  as  against 
the  creditors  represented  by  the  defendant, 
it  was  utterly  void.  Shediac  Boot  and  Shoe 
Co,  V.  Buchanan,  35  N.  S.  Reps.  511. 

BUI  of  Sale — Pressure  —  Authority  of 
Partner.} — A  firm  composed  of  three  members 


being  insolvent  and  being  indebted  to  the 
plaintiffs  and  also  to  the  defendants,  one 
of  the  members  of  the  firm,  under  a  threat 
of  an  action  by  the  defendants,  executed  n 
bill  of  sale  of  all  the  firm's  assets  under  which 
the  defendants  immediately  took  possession: 
Held,  that  the  bill  of  sale  was  not  a  fraud- 
ulent preference,  but  was  given  bona  fide 
under  pressure,  and  that  the  member  of  the 
firm  who  executed  it  had  implied  authority 
to  do  so,  or  his  partners  had  ratified  his 
act  or  were  estopped  from  denying  his  author- 
ity. McClary  Mfg.  Co.  v.  Hoicland.  9  B.  C. 
R.  479. 

Cbattel  Mortsaee — Attack  on — Time — 
Presumption  —  Satisfaction  of  Onus  —  Good 
Faith  —  Notice  —  Knowledge.  Keenan  v. 
Richardson,  1  O.  W.  R.  333. 

Obattel  Mortsase  by  InsoWent  Debt- 
or— Registration — Bills  of  Sale  Ordinance — 
Preferential  Assignments  Ordinance — Absence 
of  intent  to  defeat  creditors  —  Pressure — 
"  Which  has  such  effect."  Ross  Brothers 
Limited  v.  Pearson  (N.  W.  T.),  1  W.  L.  R. 
338,  575,  2  \V.  L.  R.  250. 

Conf essioiL  of  ^udgntent — Pressure  — 
Ahsence  of  Collusion  —  Presumption.] — ^The 
defendant  in  consideration  of  a  promise  by 
a  trader  to  pay  to  the  defendant  a  sum  of 
money  on  account  of  indebtedness  within  a 
given  time  or  to  give  security,  and  believing 
the  trader  to  be  solvent,  gave  him  on  credit 
a  further  supply  of  goods.  Subsequently  the 
trader,  becoming  insolvent,  announced  the 
fact  to  his  creditors.  The  defendant  there- 
upon reminded  the  trader  of  his  promise  to 
him,  and  urged  and  induced  him  to  give  a 
confession  of  judgment  for  the  amount  of  his 
indebtedness  to  the  defendant,  and  to  execute 
an  assignment  of  his  book  debts  to  him: — 
Held,  that  the  confession  of  judgment,  having 
been  obtained  by^  pressure  and  without  collu- 
sion, was  not  within  s.  1  of  58  V.  c.  6.  and 
that  the  assignment  of  book  debts,  having 
been  obtained  by  pressure,  was  not  within  s. 
2.  The  presumption  created  by  s.  2  (a)  of 
the  Act  does  not  arise  where  the  sixty  days 
therein  mentioned  have  expired  at  the  date 
the  writ  of  summons  in  the  suit  is  sent  to  the 
sheriff  for  service,  though  the  sixty  days  had 
not  expired  at  the  date  of  the  teste  of  the 
writ.  Amherst  Boot  and  Shoe  Co.  v.  Sheyn, 
21  Occ.  N.  415,  2  N.  B.  Eq.  Reps.  230. 

Bebt  not  Due — Set-off.] — The  state  of 
insolvency  of  a  debtor  fixes  the  position  of  his 
creditors,  and  on  account  of  such  insolvency 
no  one  of  them  can  obtain  a  preference  over 
the  others.  2.  One  of  such  creditors,  who  is 
at  the  same  time  a  debtor  of  his  debtor,  but 
whose  debt  is  not  yet  exigible,  cannot,  by  re- 
nouncing the  benefit  of  the  term  by  which 
the  debt  to  him  is  not  yet  due,  and  by  assert- 
ing a  set-off,  acquire  such  a  preference.  VillC' 
MaHe'Bank  v.  Vannier,  1  Q.  R.  20  S.  C.  545. 

Equitable  Mortgage  or  Assiipuiient 
of  Iiuraranee  Moneys — Suit  hy  Creditors 
of  Assignor  to  Set  asid^.] — On  and  previous 
to  the  4th  August,  1903,  C.  was  indebted  to 
the  defendant  for  money  lent;  on  that  date 
he  demanded  security  and  C.  handed  to  the 
defendant  two  interim  receipts  for  insurance 
on  the  hotel  owned  by  C,  and  pledged  them  t'» 
the  defendant  as  security,  and  he  was  the  hol- 
der thereof  at  the  time  the  hotel  was  burned. 
Shortly  after  the  fire  C.  arranged  with  on«' 
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K.  to  rebuild  the  hotel,  and  he  authorized 
S.  to  collect  the  insurance  moneys.  C. 
then  (26th  August)  agreed  with  the  defend- 
ant that  if  he  would  hand  over  the  insurance 
documents  he  held  to  S.,  the  latter  would 
pay  the  defendant  oat  of  the  insurance.  $600 
and  guarantee  payment  of  the  balance  due  the 
defendant;  pursuant  to  this  agreement  the 
defendant  handed  over  the  documents.  About 
the  5th  September  C.  decided  not  to  rebuild 
the  hotel,  and  on  that  date  gave  to  the  defend- 
ant an  assignment  of  the  insurance  moneys  in 
S.'s  hands,  to  the  extent  of  $2,200,  to  aecuie 
the  defendant,  and,  as  G.  stated,  to  take  the 
place  of  the  original  arrangement.  This 
assignment  was  attacked  by  C.'s  creditors: — 
Held,  that  by  the  dealings  that  took  place 
between  the  parties  on  the  4th  August  the  in- 
tention was  that  G.  should  pledge  to  the  de- 
fendant the  insurance  on  the  hotel  to  secure 
the  claim  of  the  latter.  The  papers  handed 
over  were  believed  by  both  parties  to  ^repre- 
sent actual  insurance,  and  the  transaction  was 
intended  to  operate  as  a  security  in  favour  of 
the  defendant.  It  might  be  regarded  either 
as  an  equitable  mortgage  or  an  equitable 
assignment.  The  three  transactions  of  4th 
August,  26th  August,  and  5th  September  were 
all  connected  together;  the  transaction  of  the 
4th  August  could  not  be  successfully  attack- 
ed, and  the  plaintififs  could  not  confine  their 
attack  to  one  detail  out  of  several.  S.  be- 
came a  trustee  of  the  proceeds  in  favour  of 
the  defendant;  that  trusteeship  arose  when 
the  insurance  papers  were  delivered  to  S. 
Ferguson  v.  Bryanij  24  Occ.  N.  194. 

Ejctension  Asreemeat  —  Secret  Advan- 
tage—  Voluntary  Payment  —  Action  hy  As- 
signee— Status,] — Si.,  a  trader,  in  August, 
1^9,  procured  the  consent  in  writing  of  his 
creditors  to  payment  of  his  debts  then  due 
and  maturing,  by  notes  at  different  dates  ex- 
tending to  the  following  March.  V.,  one  of 
the  creditors,  insisted  on  more  prompt  pay- 
ment of  part  of  his  claim,  and  took  from  S. 
notes,  aggregating  in  amount  $708,  all  pay- 
able in  September,  which  S.  agreed  in  writing 
to  pay  at  maturity,  and  did  pay.  In  Novem- 
ber, 1890,  S.  assigned  for  the  benefit  of  his 
creditors,  when  the  arrangement  between  him 
and  V.  first  became  known,  and  the  assignee 
and  other  creditors  brought  an  action  to  re- 
cover $708  from  V.  as  part  of  the  insolvent 
estate: — Held,  affirming  the  judgment  of  the 
Court  of  Appeal,  3  O.  L.  R.  5,  21  Occ.  N. 
.551,  and  that  at  the  trial,  32  O.  R.  216,  20 
Occ.  N.  437,  that  S.  having  paid  the  notes 
voluntarily  without  oppression  or  coercion, 
could  not  himself  have  recovered  back  the 
amount,  and  his  assignee  was  in  no  better 
position.  Langley  v.  Van  AUen,  22  Occ.  N. 
222,  32  S.  C.  R.  174. 

ImprisonmeiLt     of     IiuiolTent.]   —  A 

debtor  who  arranges  with  one  of  his  creditors, 
his  relative,  to  make  an  assignment  for  the 
benefit  of  creditors,  after  having  handed  over 
to  his  relative  goods  in  payment  of  part 
of  what  he  owes  him,  and  moi'eover  does  not 
give  the  names  of  all  his  creditors,  will,  upon 
proof  of  these  facts,  be  committed  to  gaol  as 
provided  by  art.  888,  C.  P.  In  re  Thihault 
and  Gardner,  4  Q.  P.  R.  259. 

Knoivledse  of  InsolTenoy — Pressure.  ] 
— Where  there  is  good  consideration  a  mort- 
gage comprising  the  whole  of  a  debtor's  prop- 
erty  will   not   be  set   aside,   notwithstanding 


that  the  mortgagor  is  in  insolvent  circum- 
stances, .  to  the  knowledge  of  the  mortgagee, 
and  that  the  effect  of  the  mortgage  is  to  de- 
feat, delay,  and  prejudice  the  creditors,  if 
there  is  pressure.  Adams  v.  Bank  of  Mon- 
ireaU  8  B.  C.  R.  314,  32  S.  C.  R.  719. 

Mortcas^  1>7  InsolTent  Wife  to  Hus- 
band— Preference — Presumption  —Rebuttal. 
McNeil  V.  Dawson,  1  O.  W.  R.  2L 

PayatoAt  in  Ordinary  Conrae  of 
Bnoinom  —  Power  of  attorney.  Ooulet  v. 
(.rccniug,  1  O.  W.  R.  550. 

Payment  of  Salary — Fraud  on  Creditors 
—  Attachment  of  Salary.]  —  A  contract  by 
Which  the  wife  of  an  insolvent  is  to  receive 
from  a  third  person  for  services  to  be  rendered 
by  her  husband  a  certain  salary  and  a  part 
of  the  profits  of  the  business  of  the  third 
person,  is  void  as  being  made  in  fraud  of 
creditors.  Accordingly,  the  creditors  of  the 
husband  can  seize  in  execution  or  attach  the 
salary  due  under  such  contract.  Orsali  v. 
Aiibry,  Q.  R.  24  S.  O.  320. 

Pressnre — Intent.] — In  giving  the  chattel 
mortgage  impeached  in  this  action  it  appeared 
that  the  dominant  motive  of  the  debtor  was 
to  make  an  arrangement  for  continuing  his 
business,  the  defendant  having  induced  him  to 
give  it  by  promises  of  assistance  in  carrying 
him  along  and  in  arranging  with  other  credi- 
tors,  although   not   in   any  definite   way  en- 
forceable in  a  Court  of  law : — Held,  that,  un- 
der s.  33  of  the  Assignments  Act,  R.  S.  M.  c. 
7.  as  amended  by  63  &  64  V.  c  3,  s.  1,  there 
must  still  be  the  intent  on  the  part  of  the 
debtor  to  prefer  the  particular  creditor,  in 
order  to  set  aside  the  imi>eached  conveyance; 
and,  while  the  effect  of  it  may  be  to  place 
that  creditor  in  a  more  advantageous  posi- 
tion than  other  creditors,  and  the  debtor  may 
recognize  at  the  time  that  such  will  be  the 
effect,  yet  if  he  gave  it  for  some  other  pur- 
pose or  in  the  hope  that  he  might  thus  be 
enabled    to    avoid    insolvency,    it   cannot    be 
considered  that  he  gave  it  with  intent  to  give 
a  preference,  and  the  security  should  stand. 
Stephens  v.  McArthur,  19  S.  C.  R.  446.  New 
Prance   and   Garrard's   Trustee   v.   Hunting, 
!  1897]  2  Q.  B.  19,  Sf.  C,  sub  nom.  Sharp  v. 
Jackson,    [1899]    A.  C.  419,  Lawson  v.  Mc- 
(Jeoch,  20  A.  R.  464,  and  Armstrong  v.  John- 
son,  32   O.   R.   15,   followed.     Although   the 
amending  Act  declares  that  a  prima  facie  pre- 
sumption of  an  intent  to  prefer  is  to  arise 
from   the  effect  of  such  a  transaction,   this 
does  not  justify  the  Court  in  looking  only  to 
the  effect  and  refusing  to  attach  any  weight 
to  the  proved  facts  as  to  the  actual  intent. 
The  presumption  being  only  prima  facie  may 
be  rebutted  by  evidence : — ^Held,  also,  that  the 
Ck)urt  need   not  determine  whether  the  pre- 
ferred creditor  was  acting  bona  fide  or  really 
nnticipated  that  the  other  creditors  could  be 
arranged  with  and  the  business  continued,  it 
being  only  the  debtor's  mental  attitude  that 
should  be  considered.     Codville  v.  Fraser,  22 
Occ.  N.  123,  14  Man.  L.  R.  12. 

Pressure  —  Intent — Notice.]  —  A  debtor 
mortgaged  all  his  real  estate  to  the  defendant, 
and  shortly  afterwards  made  an  assignment 
to  the  plaintiff  for  the  benefit  of  his  creditors 
a:enerally.  Before  the  giving  of  the  mortgage 
he  was  and  knew  himself  to  be  insolvent. 
On  the  day  the  mortgage  was  given  the  de- 
fendant went  to  the  debtor  and  asked  for  pay- 
ment, and  the  debtor  informed  him  he  could 
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make  none,  and  then  gave  the  mortgage.  The 
evidence  was  contradictory  as  to  whether 
there  was  a  request  for  security : — ^Held,  that 
when  the  debtor  gave  the  mortgage  he  was  in 
insolvent  circumstances;  the  execution  of  it 
had  the  effect  of  giving  the  defendant  a  pre- 
ference over  the  unsecured  creditors;  it  must 
be  presumed  that  the  mortgage  was  executed 
with  intent  to  prefer  and  that  it  constituted 
a  preference.  Stephens  v.  McArthur,  19  S. 
C.  R.  446,  followed.  2.  At  and  before  the 
execution  of  the  mortgage,  the  defendant  had 
notice  of  the  insolvency  and  of  the  mortgage 
being  made  with  intent  to  give  him  a  prefer- 
ence over  other  creditors  and  having  such 
effect.  SSchioartz  v.  Winkler,  21  Occ.  N.  574, 
13  Man.  L.  R.  493. 


—  Knowledge  of  Insolvency  — 
Yukon  Ordinance.l — The  effect  of  s.  2  of  the 
Yukon  Ordinance,  c.  38,  Consolidated  Ordi- 
nances, 1002,  is  to  remove  the  doctrine  of 
pressure  in  respect  to  preferential  assign- 
ments, and,  consequently,  all  assignments 
made  by  persons  in  insolvent  circumstances 
come  within  the  terms  of  the  Ordinance.  In 
order  to  render  such  an  assignment  void, 
there  must  be  knowledge  of  the  insolvency  on 
the  part  of  both  parties  and  concurrence  of 
intention  to  obtain  an  unlawful  preference 
over  the  other  creditors.  Molsons  Bank  v. 
Halter,  18  S.  C.  li.  88,  Stephens  v.  McArthur, 
19  8.  G.  R  446,  and  Gibbons  v.  McDonald, 
2<)  S,  C.  R.  587,  referred  to.  Benallack  v. 
Bank  of  British  North  America,  36  S.  C.  R. 
120. 


>ry  Notes — Composition — Costs 
of  Action,] — 1.  Where  a  creditor,  who  was 
also  one  of  the  inspectors  of  the  insolvent 
estate,  exacted  promissory  notes  from  the  in- 
solvent as  a  condition  of  his  assent  to  a  com- 
promise, such  notes  were  illegal,  null  and 
void,  as  made  in  fraud  of  the  other  creditors, 
and  against  public  order,  and  no  action  could 
be  maintained  on  the  notes  by  the  creditor, 
or  by  a  pr6te-nom.  Brigham  v.  Banque 
Jacques-Cartier,  30  S.  C.  R.  429,  followed. 
2.  The  Judge  at  the  trial  dismissed  the  action 
"  with  costs."  The  Court  of  Review  declined, 
under  the  circumstances,  to  interfere  with 
the  discretion  thus  exercised.  Cartier  v. 
Genser,  Q.  R.  21  S.  C.  139. 

Transfer  liy  lasolTent  Debtor  —  At- 

tackinff — Time — Division  Court  Proceeding — 
Collateral  Inquiry — Pressure — Evidence  of.] 
— ^A  garnishee  summons  was  issued  from  a 
Division  Court  on  the  22nd  January,  1900, 
wherein  the  primary  creditor  claimed  from 
the  primary  debtor  $200  upon  a  due  bill,  and 
whereby  all  debts  due  from  an  insurance  com- 
pany to  the  primary  debtor  were  attached. 
The  primary  debtor  had  recovered  a  judg- 
ment against  the  insurance  company  on  the 
7th  December,  1899,  and  had  assigned  the 
judgment  on  the  same  day  to  the  claimant. 
No  formal  notice  of  the  proceedings  in  the 
Division  Court  or  of  any  contest  as  to  his 
rights  was  ever  given  to  the  claimant,  but  he 
appeared  in  the  proceedings  on  the  6th  July, 
1900,  and  consented  to  an  adjournment  of 
them,  and  afterwards  appeared  again  before 
the  Judge,  when  his  rights  under  the  assign- 
ment were  tried,  and  judgment  was  given 
against  him  setting  aside  the  assignment  as 
an  unjust  preference: — Held,  on  appeal,  that 
the  transfer  to  the  claimant  was  not  attacked 
when  the  summons  was  issued,  nor  until  the 
claimant    appeared    in  the    proceedings,  and, 


therefore,  it  was  not  attacked  within  sixty 
days,  and  its  validity  could  be  supported  by 
proof  of  pressure  in  procuring  it :— Held,  also, 
Falconbridge,  C.J.,  dissenting,  that,  as  it  ap- 
peared from  the  evidence  both  of  the  primary 
,  debtor  and  the  claimant,  that  the  latter  had 
I  asked  the  former  for  security  shortly  before 
I  the  security  was  given,  and  that  the  security 
given  was  that  which  was  promised,  there 
was  pressure  inducing  the  giving  of  the  secu- 
rity, and  it  should  be  upheld,  notwithstanding 
that  the  claimant  was  merely  liable  for  a 
debt  of  the  primary  debtor  which  it  was  ex- 
pected he  should  pay,  as  he  did,  and  notwith- 
standing that  he  was  not  present  at  the  time 
the  assignment  was  made  to  him,  it  having 
been  drawn  by  his  solicitor.  Molsons  Bank 
V.  Halter,  18  S.  C.  R.  88,  and  Stephens  v.  Mc- 
Arthur, 19  S.  C.  R.  446,  followed.  Murphy 
V.  Colwell,  22  Ooc.  N.  Ill,  3  O.  L.  R.  314.  1 
O.  W.  R.  146.  ^ 

Transfer  of  Goods  —  Presumption,]  — 
The  statutory  presumption  of  the  invalidity 
of  a  preferential  transfer  of  goods  is  rebutted 
by  shewing  that  it  was  entered  into  by  the 
transferee  in  good  faith  and  without  knowing, 
or  having  reason  to  believe,  that  the  trans- 
feror was  insolvent.  Dana  v.  McLean,  21 
Occ.  N.  555,  2  O.  L.  R.  466. 


VIII.  Otheb  Cases. 

Aetion  for  Debt — Defence — Discharge 
in  Bankruptca/  in  England,]— A  plea  that  th^ 
defendants  were  adjudged  bankrupt,  and  a 
certificate  of  discharge  granted,  in  England, 
under  the  Bankruptcy  Act,  1883,  is  a  good  an- 
swer to  an  action  for  a  debt  provable  against 
the  defendants  in  bankruptcy,  brought  in  New 
Brunswick  by  the  subject  of  a  foreign  state 
whohad  never  resided  or  been  domiciled  with- 
in BIriUsh  Dominions.  Nicholson  v.  Baird, 
N.  R  Eq.  Cas.  195,  considered.  Ford  v.  /Stew- 
art, 35  N.  B.  Reps.  568. 

AsBisniiieiLts   Aot,    Manitoba  —  Action 
by  Assignee — Preference  —  Novation — Exeou^ 
ted    Contract  —  Non-rescission,] — M.   &   Oo. 
were  indebted  to  the  defendant  G.,  amongst 
other  creditors,  and  were  pressed  by  G.  S>r 
payment.     The  defendant  L.  offered  to  buy 
M.  &  Oo.'s  stock,  and  approached  G.  to  find 
out  whether,  if  he  did  so  buy.  G.  would  accept 
him  as  debtor  in  the  place  of  M.  &  Oo,     G. 
agreed   to  do  so,   and   L.   bought  the  stock, 
and  bound  himself  to  M.  &  Oo.  to  pay  their 
debt  to  G.,  and  to  procure  the  latter  to  release 
^«m,  M.  &  Co.,  from  that  debt.    He  paid  M. 
&  Co.  in  cash  the  difference  between  the  pur- 
(•hasBB  price  of  the  stock   (82^  cents  on  the 
dollar)   and  the  amount  of  their  debt  to  G. ; 
he  also  bound  himself  to  G.  to  pay  to  M.  & 
Co.*s  debt  to  them,  and  procured  from  G.  and 
delivered  to  M.  &  Co.,  a  release  in  full  of  their 
debt  to  G.    There  was  thus  a  complete  nova- 
tiOTi  as  to  the  debt  due  to  G.     A  few  days 
later,  and  within  60  days  after  the  novation, 
M.  &  Co.  assigned  under  the  provisions  of  the 
Assignments  Act,  for  the  benefit  of  their  credi- 
tors, to  the  plaintiff.     G.  did  not  know  M.  & 
Oo.  to  be  insolvent,  and  entered  into  the  ar- 
rangement with  I^  in  good  faith : — Held,  that 
it    was    doubtful    whether    such    a    novation 
could  be  attacked  under  the  Assignments  Act. 
The  contract  had  been  partly  performed  on 
L.*s  part   and   wholly  <m  that   of  G.     The 
latter  had  released  M.  &  Co,  absolutely,  and 
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in  80  doing  had  also  released  one  B.  from  his 
covenant  which  O.  held,  to  pay  tbe  liability  to 
G.  of  a  former  firm,  which  M.  &  Co.  had  aa- 
aumed,  and  $1,200  of  which  was  still  unpaid, 
at  the  time  of  the  assumption  of  M.  &  Ck>.'s 
debt  by  L.  and  was  included  in  that  debt.  G. 
had  lo9t  recourse  against  M.  ft  Go.  and  the 
members  of  that  firm.  Even  if  the  plaintiff 
could  by  this  action  consent  that  G.,  if  the 
novatiou  were  set  aside,  should  be  at  liberty  to 
rank  on  the  estate  and  receive  dividendii,  die 
Court  could  not  restore  to  G.  his  rights  as 
against  the  members  of  the  firm  of  M.  &  Co., 
as  those  had  been  released  in  ^ood  faith,  and 
it  could  not  restore  the  claim  against  B. 
JVeirton  V.  lAlly,  24  Occ.  N.  250. 

AMlsnments  Act,  ManitplNi — Action  by 
Creditors — Time  —  Amendment  —  Statute  of 
LimittUiont — Preference — Assignment  of  In- 
surance Moneys.] — The  plaintiffs  btxraght  ac- 
tion on  the  2nd  November,  1908,  on  *'  behalf 
of  themselves  and  all  other  creditors  of  C.  . 
.  .  .  who  are  willing  to  join  in  and  contri- 
bute towards  the  payment  of  the  expenses 
thereof,"  to  set  asiSe,  as  a  fraudulent  prefer- 
ence, an  assignment  by  C.  to  the  defendant, 
dated  the  5th  Seplsember,  1903,  of  certain 
moneys  payable  under  fire  ipsurance  policies 
to  secure  the  defendant's  claim  ag^nst  C. 
C.  had  not  assigned  under  the  Assignments 
Act,  R.  S.  M.  1902  c.  8.  On  the  4th  Decem- 
ber, 1903,  the  plaintiffs  amended  by  adding 
after  the  words  quoted,  "  and  the  same  is 
bnought  for  the  benefit  of  the  credit(»8  gener- 
ally of  the  said  debtor:" — Held,  that  there 
was  no  suit  brought  for  the  benefit  of  the 
creditors  generally,  or  of  such  as  had  been 
injured,  delayed,  or  prejudiced,  to  impeach  the 
transaction  in  question,  until  the  amendment 
of  the  4th  December  was  made,  which  was 
more  than  60  days  after  the  date  of  the  im- 
peached transaction;  and  that  this  objection 
was  fatal,  notwithstanding  the  provision  in  s. 
48  (5)  that  "  in  case  any  amendment  of  the 
statement  of  claim  be  made,  the  same  shall  re- 
late back  to  the  commencement  of  the  action 
for  the  purpose  of  the  time  limited  by  the  40th 
seotion  hereof." — ^The  right  to  sue  and  the 
relief  to  be  given  are  created  bv  the  statute 
and  must  be  construed  strictly.  The  amend- 
ments referred  to  in  that  provision  must,  in 
strict  construction,  be  confined  to  allegations 
of  law  or  fact  upon  which  the  relief  is  to 
be  founded,  and  that  provision  presupposes 
an  action  to  have  been  commenced  in  the  form 
provided  within  60  days. — On  the  merits,  also, 
the  findings  of  fact  were  that  the  impeached 
assignment  was  not  a  fraudulent  preference 
within  the  meaning  of  the  Act,  as  it  was 
only  the  last  of  a  series  of  transactions  all 
oonneoted  together  which  should  be  treated  as 
a  whole,  and  so  treated,  wene  not  open  to 
attack.  Ferguson  v.  Bryans,  24  Occ.  N.  194, 
15  Man.  L.  R.  170. 

Aminmeats  Act,  Ontario — Assignee  for 
Creditors — Removal  —  Notice  of  Motion  — 
Grounds — Evidence  —  Proposed  Examination 
of  Assignee — Judicature.  Act  and  RuleJf.] — 
Where  a  summary  motion  is  made  under  s. 
8  (1)  of  the  Assignments  and  Preferences 
Act,  R.  S.  O.  1897  c.  147,  to  remove  an  as- 
signee for  the  benefit  of  creditors,  the  notice 
of  motion  should  state  the  grounds,  or  they 
should  at  least  appear  in  the  material  filed 
in  support  of  the  application.  The  ordinary 
procedure  in  an  action  is  not  applicable  to 
such  a  motion :  and  where  an  appointment  to 


examine  the  assignee  in  support  of  the  appli- 
cation, under  Con.  Rule  491,  was  taken  out 
an4  served,  it  was  held  that  he  was  not 
obliged  to  attend  upon  it,  the  ofllcer  having  no 
authority  to  issue  it.  In  re  Wilson,  24  Occ. 
N.  20,  6  O.  L.  R.  564,  2  O.  W.  R.  1033. 

Creditor — Inspector — Promissory  Notes — 
Fraud,] — A  creditor  of  an  insolvent  estate 
was  appointed  one  of  the  inspectors  thereof. 
A  compromise  was  proposed,  but  this  insp^ 
tor  would  only  agree  to  the  same  upon  the  in- 
solvent giving  him  promissory  notes  in  return 
for  his  assent  to  the  arrangement.  An  action 
was  subsequntly  brought  on  these  notes: — 
Held,  that  the  notes  were  null  and  vx>id,  both 
because  they  were  made  in  fraud  of  the  other 
creditors,  and  also  as  being  against  public 
order;  and  that,  therefore,  no  action  oould 
be  maintained  on  them,  either  b;$r  the  creditor 
himself  or  by  a  prfite-nom.  V artier  v.  Genser, 
22  Occ.  N.  416. 

Debtor  of  InsolTent — Acquisition  of 
Claim — Set-oif,] — A  debtor  of  an  insolvent 
(not  in  bankruptcy)  may  acquire  the  claim 
of  a  third  person  against  4such  insolvent,  and, 
after  notice  of  the  assignment  of  the  claim, 
there  may  be  a  set-off  between  the  two  claims. 
Vaieneuve  v.  Matte,  Q.  R.  11  K.  B.  192. 

Biatrlbmtio]&  of  Assets  of  laaolTont 

— Procedure  —  Allegations  —  Proof — Opposi- 
tion— Acknowledgment — Error  of  Law,] — It 
is  not  necessary  that  the  allegation  of  the  in- 
rion,  should  be  supported  by  a  deposition  un- 
de  conserver,  or  in  an  opposition  en  distribu- 
tion, should  be  supported  by  a  deposition  un- 
der oath,  in  order  to  authorize  an  appeal  by 
creditors;  such  deposition  is  required  only 
for  the  purpose  of  proving  that  the  sum 
claimed  by  the  oppoeant  is  justly  due. — 2. 
An  aclmowledgment  based  upon  an  error  of 
law  may  not  be  invoked  against  the  party 
who  made  it.  Dreary  v.  BrodH  PominvUle^ 
Q.  R.  19  S.  C.  563,  4  Q.  P.  R.  202. 

Eztensio]&  Agreement  —  Secret  Advan- 
tage— Voluntary  Payments'.]  —  The  defend- 
ants, while  ostensibly  entering  into  an  ex- 
tension agreement,  took  secretly  from  the 
debtor  notes  at  short  dates  for  a  large  por- 
tion of  their  claim  in  favour  of  their  nominee. 
These  notes  the  debtor  paid,  and  shortly 
afterwards  made  an  assignment  for  the  bene- 
fit of  his  creditors,  the  general  extension  pay- 
ments not  having  been  met: — Held,  that  the 
other  parties  to  the  extension  agreement,  su- 
ing in  their  own  names,  and  in  the  name  of 
the  assignee,  under  an  order,  could  not  re- 
cover back  the  amount  paid.  Judgment  of 
Boyd,  C,  32  O.  R.  216,  20  Occ.  N.  4.S7, 
affirmed;  Armour,  C.J.O..  dissenting.  Ijang- 
ley  V.  Van  .4  Ken,  21  Occ.  N.  551. 

Fraudulent  MortKARO — ^Intent — Pre-ex- 
isting greement — Consideration  —  Insolvency 
of  grantor — Knowledge  of  grantee  —  Prefer- 
ence— Action  begun  within  60  days  —  Pre- 
sumption— CfflRtB — Summary  remedy.  Broirn 
V.  Beamish,  5  O.  W.  R.  722. 

Fraudulent    Secretion    of    Asaeta  — 

Proof  of — Discrepancy  in  Statement* — Penal 
Provisions  of  Code.] — 1.  Proceedings  institu- 
ted under  Art.  885,  C.  C,  P.,  against  a  debtor 
who  has  made  a  judicial  abandonment,  are  of 
a  penal  nature,  and  tho  rules  and  principles 
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whidi  govern  evidence,  and  its  effects  in  crim- 
inal cases,  must  be  applied,  and  to  justify  a 
conviction  the  guilt  of  the  debtor  as  to  omis- 
sion to  enter  property  in  his  statement;  or 
secretion  of  property  must  be  established 
by  clear  and  conclusive  evidence. — 2.  A  dis- 
crepancy between  two  stat^nents  made  by  the 
debtor, — one  made  31  st  December,  1900,  shew- 
ing a  surplus  of  $1^22^,  and  the  other,  made 
26th  July,  1901,  shewing  a  deficit  of  $1,849, 
while  it  raises  a  ptiesumption  of  mismanage- 
ment of  his  business  and  of  extravBgance  in 
his  business  and  of  extravagance  in  his  ex- 
penses, does  not  shew  conclusively  any  omis- 
sion to  enter  property  belonging  to  him,  in  the 
statement  filed  with  his  declaration  of  aban- 
donment, or  secretion  of  any  part  of  his 
property.  Bryce  v.  WiOu,  Q.  R.  11  K.  B. 
464. 

Ckiodfl  in  PomessioiL  of  InsolTent  — 

Agreement  between  Insolvent  and  Vendor — 
Construction — Sale  or  Agency  for  Sale — BiUa 
of  Sale  4c*.]— Certain  goods  were  supplied 
by  the  defendant  to  a  trading  company,  and 
it  was  arranged  between  the  company  and  the 
defendant  that  the  company  might  sell  the 
whole  or  any  part  of  the  goods  to  whomso- 
ever they  chose,  and  for  such  price  and  on 
such  terms  as  they  might  see  fit;  but  they 
were,  whenever  a  sale  was  made,  to  pay  in 
cash  to  the  defendant  the  price  of  the  article 
sold,  according  to  a  price  list  which  was  fur- 
nished to  them  by  the  defendant,  when  the 
goods  were  from  time  to  time  delivered  to 
the  company.  The  company  had  also  the 
right,  whether  they  had  made  a  sale  or  not, 
to  become  the  owners  of  the  whole  or  any 
part  of  the  goods  at  the  prices  named  in 
the  list,  and  they  had  also  the  right  at  any 
time  to  return  the  whole  or  any  of  the  goods 
which  remained  unsold.  The  company  made  a 
statutory  assignment  to  the  plaintiff  for  the 
benefit  of  creditors,  and  the  defendant  took 
back  the  goods: — Held,  in  an  action  for  re- 
turn of  the  goods  or  damages  for  their  con- 
version, that  the  goods  were  not  at  the  time 
of  the  assignment  the  property  of  the  com- 
pany, but  were  in  their  possession  either  as 
bailees  or  agents  of  the  defendant,  with  the 
right,  of  and  when  they  elected  to  buy,  to 
become  the  purchasers  of  the  whole  or  any 
part  of  them  at  the  prices  mentioned  in  the 
price  list.  Ex  p.  White,  L,  R.  6  Ch.  397  and 
S.  C.  in  appeal  sub-nom.,  Fowle  v.  White,  21 
W.  R.  465,  29  L.  T.  N.  S.  78,  explained  and 
distinguished: — Held,  also,  that  s.  41  of  the 
Bills  of  Sale  and  Chattel  Mortgage  Act,  R. 
S.  O.  1897  c.  148,  did  not  apply  to  this  case ; 
it  refers  to  sales  or  transfers  in  the  nature 
of  sales,  bv  which  the  possession  is  to  pass 
presently,  but  not  the  property  in  the  mer- 
chandise until  the  agreed  price  or  considera- 
tion is  paid.  Mason  v.  Lindsay,  4  O.  L.  R. 
265  applied.  Langley  v.  Kahnert,  24  Occ.  N. 
225,  3  O.  W.  R.  9,  7  O.  L.  R.  356.  Affirmed, 
25  Occ.  N.  69,  4  O.  W.  R.  396,  9  O.  L.  R. 
169,  36  S.  C.  R.  114. 

lasolTent  Estate — Claim  of  Inspector — 
Meeting  of  Creditors  J] — If  the  inspectors  of 
an  insolvent  estate  are  equally  divided  as  to 
the  advisability  of  contesting  a  claim  of  their 
co-inspector  against  the  estate,  the  Judge  will 
order  the  curator  to  call  a  meeting  of  the  cre- 
ditors to  decide  upon  the  advisability  of  con- 
testing the  claim  at  the  expense  of  the  e«(tate. 
In  re  Dawes  and  WalsK  6  Q.  P.  R.  85. 
D— C 


lasolTeiit  Estate — Contestation  hy  Credit 
tors — Illegal  Collocation*] — ^Any  creditor  has 
a  sufficient  interest  to  contest  illegal  colloca- 
tions, alfthough  it  does  not  at  the  time  appear 
whether  he  himself  ^x>uld  be  collocated  in 
case  those  claiming  to  be  creditors  should  be 
ruled  out. — ^By  such  a  contestation  the  credi- 
tor may  allege  a  series  of  fraudulent  acts 
calculated  to  defeat  the  just  claims  of  the 
contestant,  and,  in  particular,  the  non- 
existence of  certain  claims  appearing  as  dis- 
charged by  the  trustee  in  the  interest  of  the 
insolvent,  in  order  to  pay  him  back  the 
amount.  In  re  Malouf  and  Beaulieu,  7  Q. 
P.  R.  152. 

IiuolTent  Estate  —  Creditor's  Claim — 
Contestation — Costs — Fund  for  Payment,] — 
A  creditor  whose  claim  is  contest^  is  not  en- 
titled to  an  order  providing  that  no  part  of 
ther  moneys  which  will  come  to  him  out  of  the 
insolvent  estate  shall  be  made  to  contribute 
tx>  the  costs  of  the  contestation.  In  re  May 
and  Fm*,  6  Q.  P.  R.  230. 

InsolTent  Estate — Goods  Taken  Posses-^ 
nion  of  hy  Guardian — Claim  hy  Stranger — 
Replevin  action  —  Summary  Remedy,] — ^The 
owner  of  articles  of  which  the  provisional 
guardian  of  an  insolvent  estate  has  taken  pos- 
session, as  being  the  property  of  the  insol- 
vent, may  replevy  them  by  an  action,  and 
is  not  obliged  to  claim  them  by  a  summary 
petition  to  a  Judge.  Bergeron  v.  Campean^ 
Q.  R.  25  S.  C.  26. 

InsolTent  Estate — Liquidation — Mandate 
— Assignment — Fraud  on  Creditors.] — An  in- 
solvent debtor  may  employ  some  one  to  liquid- 
ate his  property  for  the  benefit  of  his  credi- 
tors. That  is  a  mandate  and  not  an  assign- 
ment.— 2,  Even  if  he  makes  a  voluntary  as- 
signment of  all  his  property,  ft  will  be  de- 
clared void  only  if  made  in  fraud  of  creditors. 
Chouinard  v.  Caron,  Q.  R.  25  S.  C.  254. 

InsolTeiit  Estate— iS^aJe  of  Timber  hy  In^ 
solvent  —  Rights  of  Workmen  —  Woodmen*s 
Liens  —  Rights  of  Claimants  —  Duty  of  As- 
signee.] —  The  nrivrlege  conferred  by  art. 
1994c,  of  the  civil  code,  on  woodchoppers,  for 
securing  the  payment  of  their  wages,  ceases 
when  the  timber  passes  into  the  hands  of  a 
third  person,  who  has  purchased  it,  obtained 
delivery  of  it,  and  paid  for  it.  But  this 
privilege  is  not  lost  by  a  sale  of  the  timber 
cut,  if.  in  fact,  there  has  not  been  delivery, 
and  the  wood  remains  in  the  possession  of 
the  vendor,  and  the  same  is  the  case  when 
the  purchaser  has  made  advances  to  the  ven- 
dor, exceeding  the  amount  realized  by  the 
subsequent  sale  of  this  timber  by  the  assignees 
in  insolvency  of  the  vendor. — ^A  contract  of 
sale  of  such  timber  entered  into  before  and 
during  the  time  it  is  being  cut,  for  which 
the  consideration  is  advances  and  past  due 
debts,  is  not  in  fraud  of  the  rights  of  unpaid 
workmen,  for  their  right  in  respect  of  the 
timber  is  preserved  notwithstanding  such  sale. 
— In  this  case,  the  timber  in  question  had 
been  sold  by  direction  of  the  Court,  by  the 
asRignees  m  insolvency  of  the  lumberman, 
and  the  proceeds  of  the  sale  paid  into  Court 
until  the  final  disposition  of  the  matter.  By 
the  judgment  of  the  Superior  Court,  part  of 
this  timber  had  been  declared  the  exclusive 
property  of  the  claimants,  and  part  to  be  sub- 
ject to  the  workmen's  right: — Held,  that  the 
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assignees  were  not  bound  to'  pay  over  directly' 
to  the  claimants  the  proceeds  of  th«  sale  of 
that  part  of  the  timber  belonging  to  them; 
but  they  ought  to  make  a  regular  distributioQ 
of  it  by  way  of  an  ordinary  dividend.  In  re 
HurtuUse  and  Birks,  Q.  R.  26  S.  G.  137. 

Preferred  Claim — Board  of  Children,] — 
A  debt  for  board  of  the  children  of  an  insol- 
vent in  a  convent  during  the  twelve  months 
preceding  the  bankruptcy  ranks  as  a  preferred 
claim  upon  the  assets  of  the  insolvent.  Les 
Sceurs  de  la  Congregation  de  Notre-Dame  v. 
Bilodeau,  Q.  R.  18  S.  0.  R.  152. 

Sale  of  Estate  by  Aasisno^  for  Credi- 
tors— Covenant  of  purchaser  to  pfiy  creditors 
— Enforcement — Privity  —  Trust.  Dominion 
Radiator  Co.  v.  Bull,  1  O.  W.  R.  672. 


BANKS  AND  BANKINO. 

Advaace* — Securiiv — Bank  Act — Chattel 
Mortgage — Insolvency  —  Assignment  —  Con- 
version.]— H.  held  a  chattel  mortgage  (un- 
registered) on  G.*s  sawmill,  with  the  machin- 
ery and  lumber  therein,  and  all  lumber  which 
thereafter  mi^ht  be  bitmght  ujkon  the  prem- 
ises. G.,  having  an  order  for  a  large  quan- 
tity of  lumber  from  a  contractor,  applied  to 
the  bank  for  an  advance.  By  agreement  with 
the  bank,  G.  assigned  the  contractor's  ordor 
to  his  bookkeeper,  and  agreed  to  cat  logs  at 
a  price  fixed  and  deliver  them  to  the  book- 
keeper at  the  millside.  The  laitter  assigned 
to  the  bank  all  moneys  tx>  accrue  in  respect  of 
the  contract,  which  assignment  was  agreed  to 
by  the  contractor,  and  also  assigned  to  the 
bank  four  booms  of  logs,  by  numbers,  pur- 
porting to  act  under  a.  74  of  the  Bank  Act. 
Two  or  three  days  later  G.  made  an  assign- 
ment for  th«  benefit  of  creditors,  previous  to 
which  the  logs  had  arrived  at  the  mill  and 
were  mixed  with  other  logs  of  G.  The 
greater  part  had  been  converted  into  lumber 
when  H.  seized  them  under  his  chattel  mort- 
gage:— ^Held,  affirming  the  judgment  in  7 
B.  C.  R.  465,  that  no  property  in  the  logs 
assigned  to  the  bank  had  passed  to  G.,  and  H. 
could  not  claim  them. — Shortly  before  G.'s  as- 
signmet>t,  his  bookkeeper  transferred  to  the 
bank  a  chattel  mortgage  from  G.  to  secure 
$800 : — Held,  that  the  assignee  had  been  guilty 
of  no  acts  of  conversion,  and  was  not  liable  to 
pay  the  bank  the  balance  due  on  this  mort- 
gage. The  mortfpage  was  not  given  to  secure 
advances,  and  did  not  give  the  bank  a  first 
lien.  The  bank  were  in  the  same  position  as 
if  they  had  received  the  mortgage  directly 
from  G.  when  he  was  notoriously  insolvent. 
Merchants  Bank  of  Halifax  V.  Houston,  21 
Occ.  N.  401.  31  S.  a  R.  361. 


Aet,  ■•  46 — Inspection  of  Custom- 
pr*«  Account — Evidence  in  Action — Company 
— Manager — Private  Liahilities-r-  Winding-up 
'—Liquidator — Promissory  Notes — Consiaera- 
*ton.]— Section  46  of  the  Blank  Act.  1890. 
53  V.  c.  31  (D.>.  does  not  enable  a  bank  to 
refuse  to  diiK-lOBe  its  transactions  with  one 
of  its  customers,  when  the  nrowriety  of  those 
transactions  is  in  question  in  a  court  of  law 
between  the  bank  and  another  customer  who 
attacks  them,  and  shews  good  cause  for  re- 
quiring the  information  he  seeks.  The  com- 
pany had  an  account  with  the  bank  (claim' 
ant),  and  the  manager  of  the  company  (who 


had  power  to  sign  notes  for  the  company) 
had  also  an  account  at  the  same  office  of  the 
bank.  The  claim  of  the  bank  against  the 
company  in  winding-up  proceedings  included  a 
number  of  promissory  notes  made  by  the  man- 
ager and  indorsed  by  the  oomnany.  TEe  liqui- 
dator shewed  that  notes  so  made  and  indorsed 
had  been  charged  at  maturity  to  the  com- 
pany's account  by  the  direction  of  the  mana- 
ger, and  that  renewals  <^  these  notes  formed 
part  of  the  bank's  claim: — ^Held,  that  the 
liquidator,  in  examining  the  agent  of  the  bank 
for  the  purpose  of  shewing  thait  the  original 
consideration  for  several  of  the  notes  included 
in  the  bank's  claim  was  an  advance  to  the 
manager  for  his  own  private  purposes,  and 
that  the  agent,  knowing  these  notes  to  be 
the  private  debt  of  the  manager,  had,  at  his 
request,  charged  them,  to  the  oocnpany's  ac- 
count, WHS  entitled  to  refer  to  the  manager's 
own  account  with  the  bank,  thoueh  the  man- 
ager was  not  a  party.  Held,  also  that  thete 
was  nothing  to  prevent  the  liquidator,  who 
stood  in  the  place  of  the  company,  from  im- 
peaching the  consideration  for  the  notes  of- 
fered in  proof  by  the  bank,  just  as  the  com- 
pany itself  might  have  done,  but  no  further. 
Held,  also,  that  periodical  acknowledgments 
given  by  the  manager  to  the  bank  of  the  cor- 
rectness of  the  company's  account  could  not 
be  set  up  as  a  bar  to  an  inquiry  into  the 
account,  where  specific  errors  in  it  were 
charged,  to  the  knowledge  of  the  bank.  In  re 
Chatham  Banner  Oo,,  Bank  of  MontreaVs 
Claim,  22  Occ.  N.  22,  2  O.  L.  R.  672. 


's  Idea — Overdra%Dn  AocoHnts— 
Partner*s  Separate  Account— Costs — **  Oood 
Cause** — Scale  of  Costs.] — ^Decision  of  Mar- 
tin, J.,  21  Occ.  N.  576,  8  B.  C.  R.  143,  in 
favour  of  the  plaintiff  in  an  action  for  dam- 
ages against  a  bank  for  refusing  to  pay  a 
cheque,  affirmed  by  the  full  court : — Held,  that 
t^ere  was  no  good  cause  for  depriving  the 
plaintiff  of  costs,  biYt  his  coats  should  be  on 
the  scale  of  the  County  Courts,  the  recovery 
being  for  $109.97,  and  interest  Richards  v. 
Bant  of  British  North  America,  21  Occ:  N. 
567,  8  B.  C.  R.  143,  209. 

Bill  of  I«adi]iB — Draft  Attached — Exam- 
ination of  Goods — Surrender  of  BUI — (7ofi- 
version — Pleading  —  Amendment  —  Costs  — 
Measure  of  Damages,] — The  judgment  in  4 
Terr.  L.  R.  498  affirmed  on  the  merits  with  a 
variation  in  form  and  as  to  costs: — Held, 
by  the  majority  of  the  Gourt,  that  had  the 
consignees,  as  in  Shepherd  v.  Harrison,  L.  R. 
5  H.  L.  116,  sent  the  bill  of  exchange,  with 
the  bill  of  lading  attached,  directly  to  the  de- 
fendant, they  might  have  sued  for  the  price  on 
the  basis  o^  the  defendant's  acceptance  of 
the  j^oods,  or  for  damages  on  the  basis  of  a 
conversion.  In  the  former  case  the  defendant 
could  have  set  up  the  defective  quality  of 
the  goods  in  diminution  of  the  price.  In  the 
latter  case  the  measure  of  damages  would 
have  been  the  value  of  the  goods  to  the  con- 
signors, which  would  probably  be  the  same 
as  in  the  former  case.  The  bank,  as  the  hold- 
ers of  the  bill  of  lading,  were  in  no  better  posi- 
tion than  the  consignors.  Imperial  Bank  ▼. 
Hull.  4  Terr.  L.  R.  498.  5  Terr.  L.  R.  313. 

Cheques — Forged  Indorsements — Fraud  of 
Agent — Payment — BUls  of  Exchange  Aet — 
"  Fictitious  Person."] — N.  was  the  assistant- 
superintendent  of  a  life  insurance  company, 
as  well  as  its  local  agent  at  one  of  its 
branches,  having  sole  control  of  the  business 
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there.    A  number  of  applications  were  sent 
in  by  him  to  the  head  oUice,  which*  with  the 
exception  of  five,  were  fictitiouB.    As  to  these 
five    the   injsurances   subsequently    lapsed,   of 
which   the  company  were  kept  in  ignorance. 
Afterwards  N.,  representing  that  the  insured 
were  dead,  and  the  claims  payable  under  the 
policies,    sent    in   to    the   head   ofiice    claim 
papers,  filling  in  the  names  ot  the  claimants 
anu   forging  their  signatures  thereto,   where- 
upon cheques  for  the  respective  amounts  made 
by  the  company  in  favour  of  the  alleged  claim- 
ants, and  payable  at  a  branch  of  the  defend- 
ants' bank,  were  sent  to  N.,  whos^e  dul7  it 
was,  on  the  receipt,  to  see  the  payees  and  pro- 
cure   discharges    from    them.      The    indorse- 
ments of  the  payees'  names  were  forged  by 
N.,  the  genuineness  of  the  signatures  on  most 
of  the  cheques  being  certified  to  by  his'att®- 
taticMi.     The  cheques  were  presented  to  and 
paid  by  the  bank  m  good  faith,  to  whom  or 
how  did  not  appear,  the  amounts  thereof  being 
charged    to   the   company: — ^Held,   Maclaren, 
JA..,  dissenting,  that  there  was  no  evidence 
that  the  bank  were  aware  that  N.  had  any 
oonnecdon  with  the  transactions  out  of  which 
the  cheques  arose,  and  that  they  were  not  en- 
titled to  rely  on  his  identification  of  the  pay- 
ees or  attestation  of  their  signatures: — Held, 
however,  that,  under  the  circumstances,  the 
cheques  must  be  regarded  as  payable  to  fic- 
titious or  non-existent  persons,  and  therefore, 
under  s.-s.  3  of  s.  7  of  the  Bills  of  Exchange 
Act,   1890,   payable  to  bearer,  and  that  the 
bank  bad  the  right  to  pay  and  charge  the  com- 
pany with  the  amounts.    Governor  and  Com- 
pany of  Bank  of  England  v.  Vagliano,  [1891] 
A.  G.  107,  followed.    Judgment  of  Meredith, 
CJ.,  5  O.  Lu  R.  407,  23  Occ.  N.  155,  1  O. 
W.    B.    457,    2    O.    W.    R.   34,    affirmed   on 
diflferent    g^unds.      London    Life    Insurance 
Co,  V.  MolsoM  Bank,  24  Occ.  N.  330.  8  O.  L. 
R.  238;  3  O.  W.  R.  858. 

CoUmteral  Seevxlties — Acoouni  of — Pay- 
m^nt9  on — Evidence — Reversal  of  Finding  of 
Fact.} — ^A  creditor  who  has  received  collat- 
erals as  security  for  a  debt  is  bound,  after 
payment  of  the  debt,  to  return  th^em  or  ac- 
ooant  to  the  debtor  for  their  face  value,  in 
the  absence  of  evidence  to  shew  that  the  re- 
spective amounts  of  tliem  could  not  be  col- 
lected. Driffil  ▼.  McFall,  41  U.  C.  R.  313, 
followed.  The  County  Court  Judge  disallowed 
oertain  sums  of  money  which  the  defendants 
swore  the  plaintiff  bank  had  received  on  cer- 
tain collateral  securities  held  for  them,  be- 
cause their  evidence  sEewed  that  these  sums 
had  first  been  received  by  defendants,  and  they 
were  unable  to  give  dates  and  particulars  of 
the  payments  to  the  bank,  and  had  no  books 
or  memoranda  to  support  their  statements, 
and  be  was  of  opinion  that  they  should  have 
given  undoubted  evidence  of  the  times  of  re- 
ceipt and  payment  to  the  bank,  or  in  some 
otiier  way  brought  famne  to  the  bank  con- 
clusively the  receipt  and  non-credit  of  the 
money,  but  his  verdict  was  not  based  on  any 
finding  that  the  defendants  were  unworthy 
of  belief  as  witnesses : — ^Held,  that,  under  the 
circumstances,  it  was  proper  for  the  Court 
above  to  review  the  finding  of  the  County 
Court  Judge  upon  the  evidence,  and  that,  tak- 
ing into  consideration  tfie  Bank's  duty  to  pro- 
duce or  account  for  the  collaterals,  which  it 
had  failed  to  do,  and  the  presumption  to  be 
drawn  from  such  failure,  the  defendants  had 
raificiently  proved  the  receipt  of  said  moneys 
by  the  bank,  and  were  entitled  to  judgnrent. 


Union  Bank  v.  EllioU,  22  Occ.  N.  331,  14 
Man.  L.  R.  187. 

Directors — False  Reports — Right  of  Ac- 
tion— Statutory  Suspension — Prescription  — - 
Demurrer.] — ^The  recourse  of  creditors  against 
the  President  or  directors  of  the  Blanque  du 
Peuple,  for  false  reports,  etc.,  was  suspended 
by  60  &  61  V.  c.  75  and  62  &  63  V.  c.  123.^  2. 
The  right  of  action  against  the  directors  of 
the  BanqOe  du  Peuple,  personally,  was  not 
taken  away  by  62  &  63  V.  c.  123.  3.  A  direc- 
tor cannot  invoke  such  Act  by  way  of  de- 
murrer, but  only  by  a  plea  to  the  merits.  4. 
Qusere: — Can  short  prescriptions  be  pleaded 
by  way  of  demurrer,  when  the  time  required 
for  the  acquisition  thereof  appears  to  have 
elapsed?  PrSfontaine  v.  Chrenier,  4  Q.  P.  R. 
21. 


Disoovnt  of  Notes — Ewcessive  Rates  of 
Interest — Payment  hy  Cheques  on  Overdrawn 
Aooount,  Afterwards  Met. J— -The  plaintiffs,  a 
banking  corporation  subject  to  the  provisions 
of  the  Bank  Act,  discounted  notes  made  by 
the  defendant,   one  of   their  customers,   and 
also  allowed  him  to  overdraw  his  current  ac- 
count.    The  notes  were  payable  on  demand, 
and  purported  to  bear  interest  at  20  per  cent, 
per   annum.     The   defendant   also   agreed   to 
pay  interest  at  that  rate  on  his  overdraft; 
afterwards  the  rate  was  reduced  to  18  per 
cent.    The  defendant  from  time  to  time  gave 
the  plaintiffs  cheques  to  pay  interest  accrued; 
when   the  cheques  were  given,   the  accounts 
they  were  drawn  airainst  had  already  been 
overdrawn.     But  each  account  was  at  some 
date  after  the  giving  and  charging  up  of  such 
cheques  on  it  changed  into  a  credit  balance  in 
the  defendant's  favour  by  deposits  or  by  col- 
lections  made  by   the  plaintiffs   for   the  de- 
fendant's   account.      Those   cheques    covered 
such  interest  up  to  the  3l8t  January.  1902. — 
The  plaintiffis  credited'  themselves  with  inter- 
est at  24  and  18  per  cent,  up  to  31st  Janu- 
ary, 1902.  and  alleged  that  It  was  paid  them 
by  the  above  cheques: — Held,  that  judgment 
should  be  entered  for  the  nlaintiflEs,  with  a  re- 
ference to  the  Master  to  take  the  accounts. 
The  defendant  did  not  recall  the  cheques  or 
stop  payment  of  them.      They  were  given  to 
the  plaintiffs  as  creditors  of  the  defendant, 
and  not  as  his  bankers.    They  were  in  effect 
directions  to  the  plaintiffs  as  the  defendant's 
bankers  to  pay  the  amounts  to  themselves  as 
creditors  as  soon  as  there  should  be  available 
funds  at  his  credit  with  them,  as  his  bankers, 
to  pay  them  with,  and  they  were  in  fact  paid 
out  of  such  f undss  when  available :  and  the  de- 
fendant  could    not   recover   the   excess    over 
seven  per  cent. — Prom  the  31st  January.  19(KJ, 
the  plaintiffs  could  charge  the  defendant  with 
interest  at   the  rate  of  five  per  cent.  only, 
that  being  the  legal   rate.     Bank  of  British 
North  America  v.  Bossuyt.  23  Occ.  N.  .338. 

InsolTeney  of  Bank  —  Winding-up  — 
Claim  on  promissory  note  maturing  after  or- 
der— Set-off — Deposit  in  bank  to  credit  of 
indorser — Note  made  by  treasurer  and  in- 
dorsed by  reeve  of  municipality  for  municipal 
purposes — Personal  liabflrtv  —  Rectification. 
Kent  v.  Munroe,  4  O.  W.  R.  468. 

Interest — Cheques  — ^Payment  —  Emces- 
sive  Rate.} — ^The  defendant  borrowed  laree 
sums  of  money  from  the  plaintiff  bank,  by 
way  of  overdraft  and  on  promissory  notes. 
Having  agreed  to  pay  interest,  first  at  24  per 
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cent,  and  afterwards  at  18  per  cent,  per  an- 
uum,  the  defendant  from  time  tx>  time  gave 
the  bank  cheques  on  his  current  account 
to  pay  the  interest  at  those  rates  respectively 
up  to  the  '6l8t  January,  1902.  When  such 
cheques  were  given,  the  account  had  al- 
ready been  overdrawn,  but  it  was  after- 
wards changed  into  a  credit  bahmce  in  the 
defendant's  favour  by  deposits  or  by  collec- 
tions made  by  the  bai^  for  the  defendant's  ac- 
count:— ^HeM,  that  such  cheques  should  be 
deemed  to  have  been  payment  of  the  interest, 
and  that  the  defendant  could  not  recover  back 
such  interest  or  any  part  of  it,  although  it 
was  in  excess  of  the  7  per  cent,  rate  which 
the  Bank  Act  permits  a  bank  to  charge ;  also, 
that,  under  ss.  80  and  81  of  the  Bank  Act, 
the  bank  were  mot  entitled  to  sue  for  and  re- 
cover interest  accruing  after  the  31st  Janu-  ; 
ary,  1902,  at  7  per  cent,  per  annum,  but  could 
only  recover  interest  at  the  legal  rate  of  5 
per  cent,  per  annum  from  that  date  on  the 
principal  then  due.  Bank  of  British  North 
America  v.  Bossuyt,  23  Occ.  N.  338,  15  Man. 
L.  R.  2QQ. 

Lien  of  Bank  on  Customer's  Money — 

Application — Insolvencv  of  Customer — Pro^ 
missory  Notes^] — A  bank  has  a  lien  on  all 
moneys,  funds,  and  securities  deposited,  for 
the  general  balance  of  a  customer's  account. 
Where,  therefore,  a  bank  held  twx>  promissory 
notes  of  a  customer,  one  payable  three  months 
after  date,  and  secured  by  an  indorser,  and 
another  payable  on  demand  without  any  in- 
dorser,  upon  which  the  customer  had  made 
a  payment,  nothing  being  paid  on  the  in- 
dorsed  note,  and  on  the  customer's  death  there 
was  a  credit  balance  in  his  favour  in  the 
bank,  which  the  bank  applied  toward  pay- 
ment of  the  unindorsed  note : — Held,  that  the 
bank  were  justified  in  doing  so,  notwithstand- 
ing that  it  appeared  at  such  time  that  the 
customer  was  insodvent.  In  re  WiUiams,  24 
Occ.  N.  91,  7  O.  L.  R.  156,  1  O.  W.  R.  534. 
2  O.  W.  R.  47,  3  O.  W.  R.  251. 

Lien  of  Bank — Forest  Product  —  Manu- 
factured Wood.] — A  bank  cannot,  under  s.  74 
of  the  Bank  Act,  obtain  a  lien  upon  the  pro- 
ducts of  the  forest  for  a  pre-existing  debt. — 
2.  Manufactured  wood,  that  is  to  say,  wood 
transformed  into  joists,  planks,  plinths,  and 
mouldinjrs.  do<»s  not  constitute  a  forest  pro- 
duct within  the  terms  of  s.  74;  Hall,  J.,  dis- 
senting on  this  point;  and  Wurtele,  J.,  pro- 
nouncing only  on  the  first  T>oint.  Molsons 
Bank  v.  Beaudry,  Q.  R.  21  S.  C.  212. 

Money  Given  to  Notary  —  Failure  of 
Bank  in  which  Deposited — Loss,  by  Whom 
Borne — Negligence.} — ^The  plaintiff  gave  the 
defendant,  a  notary,  $412,  with  special  in- 
structions to  use  the  same  in  payment  of  a 
hypothecary  claim.  The  defendant  used  all  due 
diligence  to  find  the  domicil  of  the  creditor, 
but  was  delayed  for  a  considerable  period  by 
the  fact  that  he  (the  defendant)  had  not  re- 
ceived from  his  principal  the  power  of  attor- 
ney which  was  necessary  before  he  could  com- 
plete the  transaction.  In  the  interval  he  de- 
posited the  money  in  trust  at  the  branch  of 
the  Ville  Marie  Bank  at  Chambly.  By  the 
time  the  power  of  attorney  reached  the  de- 
fendant the  bank  had  closed  its  doors.  The 
plaintiff  sued  the  defendant  for  the  money  f*o 
deposited : — Held,  that  the  defendant  not  hav- 
ing been  negligent,  the  money  was  properly 
deposited  in  the  bank,  and  was  there  at  the 


risk  of  the  plaintiff.     Tempest  v.  Bertrand, 
21  Occ.  N.  131,  Q.  R.  19  S.  Ck  365. 

Power  of  Bank  to   Take   Seonrity — 

BiU  of  Sale  —  Sale  of  Chads  —  Recovery  of 
Price — Bank  Act — LtahUity  of  Purchaser — 
Consideration — Warranty. '\ — Under  s.  68  of 
the  Bank  Act  security  may  be  taken  from  the 
owner  of  horses  for  an  existing  debt  by  a  bill 
of  sale  of  the  horses  which  expressly  states 
that  it  is  taken  only  by  way  of  additional 
security  for  the  debt,  and  s.  64  of  the  Act 
does  not  prevent  the  bank  ivom.  recovering 
on  promissory  notes  made  in  its  favour  by  a 
person  who  purchases  the  horses  from  the 
transferor.  Section  12,  s.-s.  1,  of  the  Sale  of 
Goods  Act,  1896,  does  not  prevent  the  re- 
covery by  the  bank  of  the  price  of  horses 
sold  under  such  circumstances;  for,  under  s. 
11  (c),  a  breach  of  the  implied  condition 
that  the  seller  of  goods  has  a  right  to  sell 
them  could  be  treated  only  as  a  breach  of 
warranty,  and  not  as  a  ground  for  i*epudiat- 
ing  the  contract: — Held,  also,  under  the  cir- 
cumstances, that  the  contract  of  sale  between 
the  vendors  of  the  horses  and  the  defendant 
was  completed;  that  the  property  in  the 
horses  had  passed  to  him;  and  that  he  was 
liable  for  the  price  agreed  on.  Bank  of 
Hamilton  v.  Donaldson,  21  Occ.  N.  317,  13 
Man.  L.  R.  378. 

Promissory  Note — Indorsement  for  Col- 
lection— Subsequent  Indorsement — Rights  of 
Parties — Cheque  by  Indorser  for  Collection — 
Refusal  to  Honour — Damages.] — A  bank  to 
which  a  promissory  note  is  indorsed  "  for 
collection,'*  becomes,  for  that  purpose,  the 
agent  of  the  indorser,  to  whom  it  is  bound 
to  account  for  the  amount  collected.  The 
signature  of  another  party,  under  that  of  the 
indorser,  does  not  affect  the  relative  rights 
and  obligations  growing  out  of  such  restric- 
tive indorsement.  The  bank  is  bound  to  pay 
a  cheque  drawn  for  a  part  only  of  funds 
collected  by  it  under  the  foregoing  circum- 
stances, and  is  liable  in  damages  for  refusal 
to  do  so.  Perreault  v.  Mer<^ants  Bank,  Q. 
R.  27  S.  C.  149. 

Taking    Seonrity    for    Past    Bebt  — 

Transfer  of  Goods — Agreement — Title — Pur- 
chaser— Execution  against  Debtor.] — B.,  be- 
ing indebted  to  a  bank,  gave  them  a  docu- 
ment purix)rting  to  be  a  warehouse  receipt, 
and  also  a  general  transfer  or  bill  of  sale. 
The  bank  took  possession  of  a  portion  of  the 
goods  covered  by  the  documents  and  removed 
them,  and  was  proceeding  with  the  removal  of 
others  of  the  goods,  when  the  removal  was 
forbidden  by  one  of  B.*s  clerks.  Two  actions 
of  replevin,  brought  by  the  bank  to  recover 
possession  of  the  remainder  of  the  goods,  were 
compromised  by  B..  who  agreed  that  the  bank 
should  take  the  goods  and  sell  them,  and 
credit  him  with  the  amount  received : — Held, 
that,  notwithstanding  any  irregularities  un- 
der the  Banking  Act,  the  title  of  the  bank 
was  complete  under  the  compromise  made  be- 
tween the  bank  and  B.,  and  that  tBe  plain- 
tiff, who  purchased  a  portion  of  the  goods 
from  the  bank,  was  entitled  to  recover  against 
the  defendant  sheriff,  who  levied  on  the  goods 
under  an  execution  against  B. : — Held,  also, 
assuming  it  to  be  correct  that  the  security  on 
the  goods  held  by  the  bank  was  void  under 
the  provisions  of  the  Act,  not  being  for  a 
present  advance,  but  for  a  past  due  debt,  and 
that  the  bank  were  not  entitled  to  hold  such 
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security  against  the  creditors  of  B.,.  that 
the  bank  were  not  obliged  to  rest  their  title 
on  the  document,  and  that  its  defects,  if  any, 
would  not  affect  the  subsequent  transaction 
by  which  the  bank  became  the  actual  pur- 
chasers of  the  goods  and  dealt  with  them  as 
their  property.  Armstrong  v.  Buchanan,  35 
N.  S.  Beps.  550. 

mrindlng-np  of  Bank  —  Contrihutoru — 
Institute.] — One  who  holds  bank  shares  as 
institute  may  be  held  liable  as  a  contributory 
when  the  bank  is  put  into  liquidation.  Ville 
Marie  Bank  v.  Kent,  4  Q.  P.  R.  429. 

'Wiadlne-up  of  Bank — Liquidator — Ac- 
tion on  Promissory  Note — Amendment — Inter- 
vention— Costs.} — ^The  liquidator  of  a  bank 
in  liquidation  has  no  status  to  sue  one  of 
the  debtors  of  the  bank  upon  a  promissory 
note  which  fell  due  before  the  winding-up 
order,  but  the  action  must  be  brought  in  the 
name  of  the  bank.  2.  The  liquidator  cannot, 
by  way  of  amendment,  add  the  bank  as  a 
party  in  an  action  which  he  has  begun  in 
his  own  name.  8.  An  intervention  is  not  a 
separate  and  distinct  demand,  but  is  grafted 
upon  the  principal  action,  and  must  fall 
with  it  when  that  action  is  void  ab  initio. 
4.  In  this  case  the  intervention  having  been 
useless  because  founded  upon  grounds  already 
set  up  by  the  plaintiff,  the  superior  Court 
was  right  in  dismissing  it  with  costs.  Judg- 
ment in  Q.  R.  19  S.  C.  affirmed.  Kent  v. 
Bastien,  Q.  R.  12  K.  B.  120. 

lHrindl»g*mp  of  Banking  Company — 

Creditor's  claim  —  Notarial  charges  on  dis- 
honoured cheques.  Re  Central  Bank  of  Can- 
ada, Grand  Trunk  R.  W.  CoJs  Claim,  6  O. 
W.  R.  372.  373. 
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See  Peremption. 


BABBEBS'  ASSOCIATION. 

Act  of  Incorporation — By-law — Annual 
Dues — Liability  for — Penalty  —  Alternative 
Remedy.] — The  defendant  took  a  license  as 
barber  pursuant  to  the  terms  of  the  Act  of 
incorporation  of  the  plaintiffs  (62  V.  c.  90), 
and  paid  his  annual  dues  until  1903;  but, 
since  then,  refused  to  pay  them,  contending 
first,  that  he  was  no  longer  a  member  of  the 
association,  and,  secondly,  that,  if  he  was  a 
member,  he  could  only  be  sued  for  the  penalty 
of  $10  imposed  by  the  by-laws  for  their  in- 
fraction:— Held,  that  he  who  takes  a  license 
as  barber,  becomes  a  member  of  the  associa- 
tion and  cannot,  at  his  pleasure,  withdraw 
from  the  obligations  imposed  on  him  by  the 
association  by  virtue  of  the  Act,  and  that  the 
adoption  of  a  by-law  imposing  a  penalty  is 
only  an  additional  means  of  enforcing  pay- 
ment by  those  in  default.  In  the  present  case 
the  plaintiff  association  had  the  alternative  of 
suing  to  recover  the  amount  of  the  fee  accord- 
ing to  art.  13  of  the  charter,  or  of  claiming 
the  penalty  by  virtue  of  the  by-law.  Barbers* 
Association  of  the  Province  of  Quebec  y, 
Gagni,  Q.  R.  27  3.  0.  47. 


BABOAIH  AND  SALE. 

8ee  Deed. 


BABBISTEB. 

See  Law  Society — Local  Judges  and  Mas- 

TEBS — SOLICITOB. 
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Filiation  —  Paternity  —  '' Preuve  Testi- 
moniale  " — "  Faits  Constants  "  —  Admissions 
by  Putative  Father — Denial  of  Allegation  of 
Mother — Preponderance  of  Evidence.} — ^In  an 
inquiry  as  to  the  paternity  of  a  natural  child. 
"  la  preuve  testimoniale  compl^mentaire 
will  be  admitted,  if,  in  his  answers,  the  defend- 
ant, when  he  is  examined  as  to  the  facts  and 
circumstances  or  as  a  witness,  admits  facts 
which  raise  presumptions  or  point  with  suffi- 
cient force  to  render  probable  the  allegation 
that  he  has  had  carnal  intercourse  with  the 
mother  of  the  child  and  that  he  is  its  father; 
and  in  this  case  the  facts  admitted  by  the  de- 
fendant constituted  a  set  or  continued  succes- 
sion of  circumstances,  which,  taken  altogether, 
give  birth  to  a  very  strong  suspicion  that  the 
defendant  had  carnal  relations  with  the 
mother  of  the  child  at  the  duce  of  its  con- 
ception, and  continuing  until  nearly  up  to  the 
time  of  its  birth.  The  facts  thus  admitted 
become,  from  that  moment,  **  faits  constants  ** 
satisfying  the  requirements  of  art.  232  of  the 
Civil  Code,  and  sufficient  for  the  admission 
of  "  preuve  testimoniale  compl^mentaire "  of 
the  paternity  of  the  defendant.  Whether  the 
facts  admitted  are  such  or  not  is  a  question 
of  fact  to  be  decided  by  the  Court  (Demo- 
lombe  t.  5,  No.  235).  Articles  241,  232.  233, 
and  234  of  the  Civil  Code,  which  change  the 
method  of  proof  in  force  up  to  the  time  the 
code  came  into  force,  in  the  matter  of  proof 
of  paternity,  have  not  made  any  change  in 
what  up  to  that  time  was  considered  as  rais- 
ing presumptions  or  grave  suspicions  of  a 
nature  to  make  it  probable  that  sexual  rela- 
tions existed  between  the  mother  and  supposed 
father  of  the  child,  and  consequently  of  the 
paternity  attributed  to  the  defendant.  Despite 
the  fact  that  the  only  "  preuve  compl^men- 
taire"  adduced  may  be  that  furnished  by  the 
evidence  of  the  mother,  plaintiff  in  the  case, 
^squalit^  de  tutrice  to  her  child,  who  swears 
positively  that  the  defendant  is  the  father 
of  her  child,  notwithstanding  that  the  defen- 
dant on  his  side  swears  with  no  less  assur- 
ance tliat  he  has  never  had  sexual  intercourse 
with  the  plaintiff,  yet  the  undisputed  fact  of 
the  birth  of  the  child  added  to  the  admissions 
of  the  defendant  when  heard  as  a  witness, 
give  to  the  plaintiffs  evidence  a  sufficiently 
preponderating  force  to  justify  the  judgment 
in  favour  of  the  latter.  In  the  absence  of 
evidence  contradicting  that  of  the  plaintiff, 
proof  of  the  identity  of  the  child  of  which 
she  is  the  mother  and  whose  fatherhood  she 
attributes  to  the  defendant,  established  by  the 
testimony  of  the  mother  alone,  is  sufficient, 
and  this  notwithstanding  the  fact  that  in  the 
certificate  of  baptism,  the  child  is  represent<Hl 
as  being  of  unknown  parents  ("  n6  de  par- 
ents inconnus.").  Rattigan  v.  Robillard,  Q. 
R.  26  S.  C.  222. 
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Proof  of  Paternity — Commencement  of 
Proof  in  Writing — Deposition  of  Mother — Ad- 
misiton  of  Father — Presumption.] — A  deposi- 
tion on  oath  before  a  justice  of  the  peace  by 
the  mother  of  an  illegitimate  child  cannot 
serve  as  the  commencement  of  proof  in  writ- 
ing, according  to  the  terms  of  art.  233,  C.  O., 
in  an  action  for  the  declaration  of  paternity 
subsequently  begun  by  the  child's  tutor,  al- 
though such  deposition  has  been  made  part 
of  the  record  without  objection  from  the  oppo- 
site part.  2.  However,  it  matters  little 
whether  the  existence  of  "  the  facts  thence 
appearing,"  which  may,  in  such  an  action, 
authorize  proof  by  witnesses  (art.  232,  O. 
C),  be  demonstrated  before  or  during  the 
enqu^te ;  it  is  enough  that  such  facts  be  estab- 
lished and  proved  before  the  oral  evidence  is 
admitted.  3.  When,  in  such  an  action,  the 
defendant  admits  carnal  relations  with  the 
child's  mother,  but  at  a  date  outside  (though 
very  near)  the  period  fixed  by  art.  227,  C.  C., 
as  that  of  the  longest  gestation,  such  avowal 
of  the  defendant  constitutes  a  presumption 
and  an  indication  resulting  from  "  facts 
thenoe  appearing,"  and  weighty  enough  to 
determine  the  admission  of  proof  by  wit- 
nesses ;  and  then,  if  it  appears  that  the  mother 
has  not  had  relations  with  other  men  about 
the  time  of  conception,  the  Ck>urt  will  give 
credit  to  her  declaration  under  oath  that  the 
defendant  is  the  father  of  her  child,  especially 
if  such  declaration  is  supported  by  circum- 
stances an^  evidence  supporting  it.  McAulay 
V.  McLennan,  Q.  R.  20  S.  C.  205. 


BENEVOLENT  SOCIETY. 

Ezpnlsioii  of  Member — Oood  Cause,} — 
A  resolution  of  a  benevolent  society  decree- 
ing the  expulsion  of  a  member  who  has  sued 
the  society  before  a  civil  Ck)urt,  instead  of 
submitting  his  grievance  to  an  arbitration 
tribunal  established  by  the  rules  of  the 
society,  is  not  contrary  to  public  order,  nor 
oppressive,  nor  unreasonable,  and  the  expul- 
sion is  valid.  8t.  Joseph  ae  St,  Hyacinthe 
Union  v.  Cabana,  Q.  R.  10  K.  B.  324. 

Htsstatemeiit  of  Ace — Rules  Regulating 
Mode  and  Amount  of  Payment,]  —  A  bene- 
volent society's  certificate  provided  for  pay- 
ment to  the  plaintiff,  upon  his  total  disability 
or  upon  his  attaining  the  age  of  seventy  years, 
out  of  the  total  disability  fund,  in  accoi^dance 
with  the  laws  governing  the  fund,  sums  not 
exceeding  in  the  aggregate  $1,000.  In  his 
application,  upon  which  it  was  declared  the 
certificate  was  founded,  the  plaintiff  gave  his 
age  as  fifty-four,  when  it  was  in  fact  fifty- 
five,  the  latter  age  being  within  the  age  allow- 
ed for  entrance,  and  the  assessments  and 
fees  chargeable  being  the  same  for  both  ages. 
The  plaintiff  attained  the  age  of  seventy  on 
the  10th  December,  1899.  and  brought  this 
action  on  the  15th  May.  1900,  asking  for  pay- 
ment of  $1,000.  The  jury  found  that  the 
plaintiff's  age  was  not  material  to  the  con- 
tract, and  that  the  statement  as  to  age  was 
made  in  good  faith  and  without  any  attention 
to  deceive: — Held,  that  the  certificate  was 
binding,  and  that  the  plaintiff  was  entitled 
to  payment  thereunder  upon  in  fact  attaining 
the  age  of  seventy,  but  that  the  "  laws  govern- 
ing the  fund "  applied  though  not  set  out, 
and   that   under   them   the   plaintiff  was  en- 


titled at  the  time  of  action  brought  only  to 
a  benefit  of  $225.  Hargrove  v.  Royal  Tem- 
plars of  Temperance^  21  Occ.  Ni  372,  2  O.  L. 
R.  79.  Appeal  refused,  22  Occ.  N.  1.  31  S. 
C.  R.  385.  See  also  S.  C.  2  O.  L.  R.  126,  21 
Occ.  N.  432. 

PeBsion — ^Police  fund — Police  officer  per- 
manently incapacitated — Retirement  from  ser- 
vice— Injuries  received  in  execution  of  duty — 
Evidence — Private  tribunal  —  Police  commis- 
sioners. Oummerson  v.  Toronto  Police  Benefit 
Fund,  5  O.  W.  R.  581,  6  O.  W.  R.  517,  11 
O.  L.  R.  194. 

Rmles  —  Construction  —  Participation  of 
Member  in  Benefits.} — The  12th  rule  or  by- 
law of  the  relief  society  established  in  connec- 
tion with  the  mines  of  the  Dominion  Coal 
Co.,  provided  that  **  no  member  shall  parti- 
cipate in  the  benefits  of  the  society  until  two 
full  months  after  the  date  of  his  first  pay- 
ment:"— ^Held,  that  a  member  was  absolutely 
excluded  from  any  participation  in  the 
benefits  of  the  society  in  case  of  illness  or 
accident  happening  within  the  period  of  two 
months,  and  that  the  right  to  participate  only 
began  m  cases  where  the  inability  to  work 
was  due  to  causes  arising  after  the  lapse  of 
the  two  months.  McDonald  v.  Dominion  Coal 
Co:s  Relief  Fund,  36  N.  S.  Reps.  15. 

Siok  Benefits  —  Majority  Vote — Condi- 
tion Precedent  —  Gratuity.}  —  The  plaintiff 
sued  the  defendants  for  sick  benefits,  being  a 
member  of  the  association  in  good  stand- 
ing, and  producing  the  certificate  of  a  physi- 
cian as  to  his  illness.  By  s.  1,  article  11,  of 
the  constitution  of  the  society,  it  was  pro- 
vided that  "  every  member  is  entitled  to  $3 
per  week  during  sickness,  provided  he  pro- 
duces certificate  from  a  doctor,  and  provided 
he  obtains  a  majority  vote  of  either  a  special 
or  regular  meeting  of  the  society  authorizing 
the  payment  of  such  benefit  claim."  The 
majority  of  the  meeting  voted  against  pay- 
ment of  the  claim : — ^Held,  that  a  majority 
vote  was  necessary  before  the  claim  could  be 
collected,  being  a  condition  precedent  to  the 
right  to  recover,  and  that  the  payment  of  sick 
benefits  was  simply  a  gratuity.  Hughes  v 
Benevolent  Irish  Society,  21  Occ.  N.  516. 


BEQTTEST. 

See  Will. 


BETTINO. 


See  Criminal  Law. 


BIGAHT. 


See  Criminal  Law. 


BUI  OF  COMFLAHrr. 

See  Plbadino. 
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BILLS  OF  EXCHANGE  AND  FBO- 
HISSOBT NOTES. 

Abseaoe   of  Consent  of  Maker — MU- 

fake  as  to  Nature  of  Instrument — Holder  for 
Value — Damagea,] — A  promissory  note  being 
a  contract,  the  consent  of  the  parties  to  it  is 
of  its  essence  as  in  other  contracts.  If  a 
person  signs  a  note  wishing  to  sign  and  be- 
lieving that  he  is  signing  an  order  for  goods, 
the  note  is  completely  void  even  in  the  hands 
of  a  holder  for  value  given  in  good  faith, 
Qiuere,  whether,  where  one  who  has  so  signed 
a  note  has  done  so  negligently,  he  can  be 
sued  for  damages  for  quasi-tort  by  such 
holder.  Jacques  Cartier  Bank  v.  Lalonde, 
Q.  R.  20  S.  C.  43. 


lee — Account  Stated — Mistake  — 
Opening  Account — Pleading — A  mendment, ] — 
Acceptance  of  a  bill  of  exchange  is  evidence 
of  an  account  stated  to  the  amount  of  the 
bUl.  In  order  to  open  a  second  account  it  is 
necessary  to  particularize  specific  errors  in 
the  account.  In  an  action  by  the  drawer  of 
bills  of  exchange  against  the  acceptor,  the 
defendant  pleaded  generally  that  he  accepted 
the  bills  under  a  mistake  as  to  the  state  of 
the  account.  This  defence  was  struck  out, 
with  leave  to  the'  defendant  to  amend  on 
terms  of  filing  an  affidavit  verifying  the 
facts  to  be  set  out  in  the  proposed  amended 
defence.  The  proposed  amended  defence 
alleged  that  when  the  defendant  accepted  the 
bills  he  did  so  under  the  mistaken  idea  that  he 
was  indebted  to  the  plaintiff  in  the  amount' 
thereof;  that  such  mistaken  belief  was  ocrca- 
sioned  by  the  plaintiff  having  represented  to 
him,  by  statements  of  account  in  writing  and 
tyy  drawing  the  bills,  that  he  justly  owed  the 
plaintiff  that  amount,  whereas,  in  fact,  he 
vat:  not  indebted  to  him  in  any  amount;  that 
the  defendant  had  dealt  extensively  with  the 
plaintiff  for  over  six  years;  that  in  course 
of  such  dealings  plaintiff  had;  without  de- 
fendant's knowledge  or  consent,  made  many 
exorbitant  and  illegal  charges,  and  that  if 
accounts  were  taken  it  would  be  found  that 
the  defendant  was  not  indebted  to  the  plain- 
tiff in  any  amount.  This  proposed  defence 
and  a  counterclaim  based  on  the  same  allega- 
tions, for  an  account,  were  held  bad ;  and  were 
not  allowed  to  be  filed,  and  there  being, 
therefore,  no  defence  on  file,  judgment  was 
given  for  the  plaintiff.  Clark  v.  Hamilton. 
5  Terr.  L.  R.  178. 


AeeonuBftodatlon  Aeeeptor — Release  — 
Payment  fty  Drawer,] — ^The  plaintiff  agreed 
to  sell  certain  cattle  to  M.,  on  condition  that 
M.  would  procure  some  one  tx>  accept  a 
draft  for  the  price.  The  defendant,  at  the 
request  of  M.,  accepted  a  draft  for  the 
amount,  and  a  second  draft  given  in  re- 
newal of  the  first,  and  agreed  to  accept  a 
third  draft  in  renewal  of  the  second,  but 
afterwards  refused  to  do  so  at  the  instance 
of  M.,  who.  in  the  meantime,  had  become  in- 
solvent. The  plaintiff  fumiahed  all  the 
money  Used  to  retire  the  second  draft  with  the 
exception  of  $10  paid  by  M. : — Held,  that 
the  defendant  was  not  relieved  from  his 
liability  on  the  second  acceptance  by  the 
payment  made  by  the  plaintiff,  and  that  the 
plaintiff  was  entitled  to  judgment  for  the 
amount  of  the  acceptance,  less  the  $10  paid 
by  M.  Held,  that  the  case  was  distinguish- 
able   from    one    where   the   acceptor   accepts 


for  the  accommodation  of  the  drawer,  who 
takes  up  the  bill  at  maturity  and  negotiates 
it  to  someone  who  sues  the  acceptor.  DUl  v. 
Wheatley,  34  N.  S.  Reps.  520. 

Aeeon&n&odatlon  Indorser  —  Action  for 
Indemnity  Against  Maker — Condition  Prece- 
dent— Notice  of  Dishonour,} — ^The  obligation 
of  the  indorser  of  a  promissory  note  is  a 
conditional  obligation,  the  condition  being  that 
the  note  shall  be  protected  and  that  notice 
of  protest  shall  be  given  to  him.  Therefore, 
he  has  no  right  of  action  against  the'  maker 
for  indemnity  in  respect  of  his  obligation, 
even  after  the  note  has  fallen  due,  if  it 
has  not  been  protested  and  notice  of  protest 
given  to  him.  Trottier  v.  Rivard,  Q.  R.  23 
S.   C.   526. 

Aoeommodatlon  Indorser  —  Wife  in- 
dorsing the  benefit  of  husband — Absence  of 
independent  advice — Notice  to  plaintiflte  — 
Benefit  for  plaintiffs.  Bank  of  Montreal  v. 
Scott.  3  O.  W.  R.  523,  6  O.  W.  R.  411. 

Aoeommodatlon  Indorsers  —  Cosure- 
ties—Contribution— Order  of  Indorsements,] 
— The  plaintiffs  and  defendant  were  both  ac- 
commodation indorsers  of  a  promissory  note. 
The  plaintiff  was  the  payee,  but,  when  the 
instrument  was  given  to  him  to  indorse,  the 
defendant's  name  was  already  on  the  back 
of  it,  and  the  plaintiff  indorsed  under  the 
defendant's  indorsement.  Each  testified  that 
his  liability  was  to  be  secondary  to  that  of 
the  other — ^not  that  they  so  agreed  with  each 
other,  but  that  the  maker  so  agreed  with  each 
of  them  respectively : — Held,  that,  being  sure- 
ties for  the  one  debt,  the  rule  of  eqnitnble 
contribution  applied,  and  the  plaintiff,  having 
paid  the  debt,  was  entitled  to  recover  only 
half  of  it  from  the  defendant.  Macdonald  v. 
Whitfield,  8  App.  Cas.  733,  discussed.  Steary 
V.  Stayner,  24  Occ.  N.  309,  7  O.  L.  R.  684* 
3  O.  W.  R.  244,  557. 

Aoeommodatlon  Indorser — Waiver  of 
Notice  of  Protest.] — Action  on  a  promissory 
note  agninst  the  defendant  O.  as  indorser. 
The  defendant  pleaded  that  he  was  only  a 
guarantor  on  the  note,  and  had  received  none 
of  the  proceeds  thereof,  and  that,  as  he  had 
received  no  notice  of  protest,  he  was  dis- 
charged from  all  liability.  Th**  evidence 
shewed  that  when  the  note  fell  due  Q.  had 
gone  to  the  plaintiff,  offered  a  renewal  note, 
and  had  asked  for  time  in  which  to  pay: — 
Held,  that  this  action  on  fhe  part  of  Q.  was 
a  waiver  of  protest  under  the  Bills  of  f]x- 
change  Act.     Smith  v.  Lang^  22  Occ.  N.  41 S. 


Aoeommodatlon  Maker  —  Conditional 
Delivery — Bank — Notice  to  Agent.] — In  nn 
action  brought  by  the  plaintiffs  against  the 
defendant  M.,  as  indorser  of  a  promissory 
note  made  by  S.,  and  as  joint  and  Severn  1 
maker  with  S.  of  two  other  promissory  notes, 
the  defence  chiefly  relied  on  was  that  the 
notes  were  signed  by  M.,  and  delivered  to 
the  plaintiffs'  agent  under  a  special  agree- 
ment, of  which  the  plaintiffs  had  notice, 
that  they  were  not  to  be  used  until  the> 
had  been  indorsed  or  signed  by  certain  other 
parties,  as  co-sureties.  The  evidence  shewed 
that  the  defendant  S.  was  largely  indebted 
to  the  plaintiffs  for  advances  made  by  the 
plaintiffs'  agent,  for  wbich  the  plaintiffs 
were  anxious  to  obtain  collateral  security, 
and  that  the  notes  were  taken  for  that  pur- 
pose,  and   not   as   ordinary   discounts;   also. 
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that  the  signature  of  the  defendant  M.  to 
the  noteB  was  obtained  by  the  plain ti fib' 
agent,  under  instruction  from  the  cashier  of 
the  bank;  also,  that,  at  the  time  the  notes 
were  signed,  the  plaintiffs'  agent  was  told  by 
M.  not  to  take  them  unless  the  other  signa- 
tures were  obtained,  and  Replied,  **  that  is 
all  right:"  also,  that  the  notes  were  signed 
in  -the  defendant's  ofiSce,  and  that  no  part 
of  the  transaction  took  place  in  the  office 
of  the  bank: — Held,  setting  aside  the  find- 
ings of  the  jury,  that  the  signature  of  M. 
was  obtained  in  the  course  of  the  business  of 
the  agency,  and  within  the  scope  of  the 
agent's  authority,  and  that  his  knowledge  of 
the  condition  upon  which  the  signatures  were 
obtained  must  be  held  to  be  the  knowledge  of 
the  bank.  Held,  also,  that  if  the  agent,  act- 
ing under  the  authority  of  the  cashier,  ap- 
plied to  the  defendant  M.  to  sign  the  notes, 
and,  in  order  to  induce  him  to  do  so,  agreed 
to  any  condition,  or  did  anything  to  lead  M. 
to  believe  that  they  would  not  be  used  by  the 
bank  until  another  person  had  signed  them, 
the  bank  would  be  bound,  ailihough  the 
conduct  of  the  agent  was  unauthorized,  and 
knowledge  thereof  was  concealed  from  their 
officers.  Commercial  Bank  of  Windsor  v. 
>s'mfM,  34  N.  S.  Reps.  426. 

Aeooaunodation  Maker  —  Holder  for 
Value — Equities — Defects  in  Title— Agree- 
ment for  Renewal — Parol  Evidence— ^Agree- 
ment— Signature — Amendment  —  Parties,'] — 
The  trial  Judge  found  that  the  promissory 
note  sued  on  was  made  by  the  defendant  for 
the  accommodation  of  K..  the  payee,  subject 
to  the  conditions  that:  (1)  it  was  not  to  be 
used  at  all  except  in  a  certain  stated  event; 
(2)  it  was  to  be  negotiated,  if  at  all,  only  at 
a  certain  named  bank;  and  (3)  it  was  renew- 
able for  the  stated  period,  which  had  not 
expired  at  the  commencement  of  the  action. 
He  also  found  that  the  second  and  tJiird 
of  these  conditions  had  been  broken ;  that  the 
plaintiff  acquired  the  note,  though  for  value, 
after  maturity,  from  one  C,  the  trustee  for 
the  benefit  of  the  creditors  of  K..  and  not 
from  a  certain  bank  which,  at  the  time  of 
the  arrangement  whereby  he  acquired  the 
note,  actually  held  it  as  a  collateral  security 
for  an  indebtedness  of  K. : — Held,  that  these 
conditions  were  "equities  attaching  to  the 
note,"  and  their  breach  "defects  in  the  title 
of  the  person  who  negotiated  it;"  that  the 
note  was  affected  by  them  in  the  hands  of 
both  O.  and  the  plaintiff;  and  that  there- 
fore the  plaintiff  could  not  recover.  The 
nature  and  effect  of  an  accommodation  note 
discussed.  Where  a  note  is  subject  to  an 
agreement  for  renewal,  if  the  renewal  is  not 
contemplated,  except  on  the  happening  of 
an  event  not  within  the  knowledge  of  the 
holder  alone,  the  obligation  of  offering  to 
renew  is  on  the  party  entitled  to  renew.  The 
necessity  for  such  offer  and  the  time  within 
which  it  must  be  made  discussed.  In  this 
case  there  was  a  continuing  offer  to  renew, 
and  a  continuing  refusal  to  accept  a  renewal. 
The  character  of  the  evidence  of  notice  of 
defects  in  title  discussed.  "Where  it  is  made 
to  appear  that  a  note,  transfer,  or  other 
writing  is  merely  an  incident  in  or  part  of 
a  larger  agreement,  and  there  is  no  writing 
in  which  the  parties  professed  to  set  down 
all  the  terms  of  their  agreement,  oral  evidence 
of  the  agreement  is  admissible.  Signature 
is  a  conventional  mode  of  declaring  a  writing 
to  be  the  record  of  an  agreement ;  but  it  is 


not  essential,  except  where  made  so  by  statute. 
The  fact  that  such  a  writing  lis  directed  to 
a  third  party  does  not  prevent  its  being  taken 
as  the  record  of  such  an  agreement.     On  tne 

fdaintiff*8  application  an  amendment  was  &i- 
owed  adding  the  bank,  with  its  consent,  as 
a  co-plaintiff,  on  the  terms  Chat  the  bank 
stand  on  the  title  of  the  plaintiff.  MacArthur 
v.  MavDowall,  1  Terr.  L.  R.  345. 


AeeoauBftodatlon  Maker — Renewal  Note 
Obtained  hy  Fraud  of  Principal  Maker  — 
Right  to  Sue  on  Original  Note  —  Division 
Court — Power  to  Amend  —  Evidence.1 — ^The 
defendant  joined  in  making  a  promissory 
note,  as  the  payees,  the  plaintiffs,  knew,  for 
the  accommodation  of  his  co-maker.  When 
it  became  due,  the  latter  brought  a  renewal 
note,  purporting  to  be  signed  by  the  defendant, 
which  the  payees  accepted,  and  gave  up  the 
original  note  stamped  "  paid."  The  primary 
debtor  becoming  insolvent  and  dying,  and 
the  plaintiffs  failing  to  get  payment  of  the 
renewal  note  out  of  his  estate,  they  sued 
the  defendant  upon  it,  in  a  Divisional  Ck)urt, 
where  there  was  a  trial  by  jury.  The  defend- 
ant swore  he  never  signed  the  renewal  note, 
but,  nevertheless,  there  was  a  verdict  for  the 
plaintiffs.  A  new  trial  was  then  granted* 
resulting  in  a  verdict  for  the  defendant.  A 
further  new  trial  then  being  granted,  thd 
Judge  at  the  trial  allowed  the  plaintiffs  to 
claim  in  the  alternative  upon  the  original 
note,  as  well  as  claiming  upon  the  renewal 
note,  and  to  amend  their  claim  accordingly. 
The  jury  then  returned  a  verdict  for  the 
plaintiffs  on  the  original  note.  The  defend- 
ant applied  for  a  new  trial,  which  was  re- 
fused, and  he  then  api>ealed  to  this  Court : 
— Held,  that  the  Division  Court  Judge  had 
jurisdiction  to  amend  the  plaintiffs*  claim 
as  he  had  done,  under  Rule  4  of  the  Divi- 
sion Courts. — 2,  That  the  renewal  note  be- 
ing a  forgery,  so  far  as  the  defendant's 
signature  was  concerned,  and  the  plaintiffiB, 
therefore,  having  been  induced  by  the  primary 
debtor's  fraud  to  give  him  up  the  original 
note,  the  plaintiffs  retained  a  right  to  re- 
cover in  equity  on  the  original  note.— 3.  That 
a  witness  was  entitled  to  refer  to  entries 
in  the  books  of  the  primary  debtor,  ■  made 
by  him  or  under  his  direction,  to  refresh  his 
memory.  Matthews  v.  Marsh,  23  Occ  N. 
154,  5  O.  L.  R.  540.  2  O.  W.  R.  247. 

Aooommodation  Maker — Holder  in  due 
course — Discount — Finding  of  trial  Judge — 
Credibility  of  witness  —  Appeal.  MoUons 
Bank  v.  fleams,  5  O.  W.  R.  479,  6  O.  W.  R. 
G67. 

Aoeonnt  Stated — Yukon  Appeal — Final 
Judgment — Right  of  Appeal — Leave  to  Ap- 
peal to  Privy  Council — Costs.] — In  an  action 
by  executors  against  the  appellant  to  recover 
certain  sums  of  money  due  to  their  estate, 
the  Judge  of  the  Territorial  Court,  at  the  re- 
quest of  the  plaintiffs,  selected  one  of  the 
items,  and  adjudicated  on  the  evidence  taken 
that  the  action  in  respect  thereof  be  dis- 
missed:— ^Held,  that  this  was,  within  the 
meaning  of  the  Yukon  Territorial  Act,  18d9, 
s.  8,  a  final  judgment  in  respect  thereof,  not- 
withstanding that  the  remaining  items  in  suit 
were  referred,  and  the  costs  were  reserved. 
No  appeal  therefrom  to  the  British  Columbia 
Court  lay  after  the  expiration  of  20  days. 
Special  leave  having  been  granted  to  appeal 
from  a  decree  of  the  Supreme  Court  of  Can- 
ada on  a  petition  stating  that  the  construction 
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of  the  said  statute  was  a  matter  of  general 
public  importance,  without  stating  that  it  had 
been  repealed: — Held,  that,  as  the  omission 
was  immaterial  and  bona  fide,  the  appellant 
should  not  be  deprived  of  his  costs.  Judg- 
ment in  Beldier  v.  McDonald,  33  S.  C.  R. 
321,  reversed.  McDonald  v.  Belcher,  [1904] 
A.  C.  429. 

Aoeord  and  Sattsfaotlon  —  Agreement 
to  Accept  Land  in  Payment  of  Deht — Solici- 
tor's Authority  —  Agent's  Authority.l — One 
C,  a  commercial  traveller  in  plaintiffs'  em- 
ploy, called  on  defendant  and  pressed  for 
payment  of  an  overdue  promissory  note.  De- 
fendant offered  to  give  a  parcel  of  land  'in 
payment,  and  G.  in  company  with  defendant 
inspected  the  land,  C.  wrote  plaintifEs  sub- 
mitting the  proposition  and  giving  a  speci- 
fic description  of  certain  land.  Plaintiffs 
wrote  a  solicitor  instructing  him  to  prepare 
a  conveyance  thereof.  The  solicitor,  finding 
that  there  had  been  a  misdescription  in  the 
letter  to  plaintiffs,  accepted  a  conveyance  of 
the  land  actually  shewn  by  defendant  to  O. : 
— Held,  in  an  action  on  the  note,  that  plain- 
tiff were  bound  as  by  an  accord  and  satis- 
faction and  could  not  recover.  Pither  vi 
Manly,  9  B.  C.  R.  257. 

Aetloii  for  Money  Demand — Plea  of 
BUI  of  Emchange — Reply  that  Bill  not  Paid — 
Necessity  for  Deposit  of  BUI.] — Where  the 
defendant  pleads  that  the  plaintiff  has  drawn 
upon  him  a  bill  of  exchange  for  the  amount 
of  the  daim,  the  plaintiff  may  reply  that 
the  bill  is  overdue  and  unpaid,  and  this  with- 
out depositing  the  bill  in  Court;  the  neglect 
to  deposit  will  only  affect  the  costs.  McKee 
V.  Falardeau,  5  Q.  P.  R.  159. 


Action  for  Money  Iiont — Proof  that 
Note  Given — Production  of  Note — Proof  of 
Loss — Indemnity — Costs,} — Where,  in  an  ac- 
tion of  a  loan  the  defendant  admits  the 
loan,  but  alleges  that  he  gave  a  promissory 
note  for  the  amount,  and  this  admission 
constitutes  the  sole  proof  of  the  loan,  it 
cannot  be  divided.  2.  A  person  who,  on 
making  a  loan  of  mopey,  receives  a  promis- 
sory note  for  the  amount,  cannot  maintain 
an  action  upon  the  loan  without  producing 
and  tendering  to  the  debtor  the  note  so 
{pven,  or  in  the  event  of  its  being  lost,  with- 
out proving  the  loss,  and  obtaining  an  order 
that  Its  loss  shall  not  be  pleaded  by  the  de- 
fendant upon  plaintiff  giving  security  to  the 
satisfaction  to  the  Court  or  Judge  against 
the  daim  of  any  other  person  upon  the 
note.  3.  Although  the  defendant  is  entitled, 
in  the  absence  of  compliance  with  the  above 
conditions,  to  ask  for  the  dismissal  of  an 
action  brought  simply  for  the  recovery  of 
the  loan,  yet  where  he  has  dedared  his 
readiness  to  pay  on  proof  of  loss  being  made, 
and  indemnity  given,  the  Court,  in  order  to 
avoid  further  litigation,  may  treat  the  case 
88  an  action  on  a  lost  note,  and  give  judg- 
ment for  the  plaintiff  on  condition  that  se- 
curity be  given  according  to  law, — the  defend- 
ant's costs  in  such  case  to  be  paid  by  plain- 
tiff.   Tessier  v.  Caill6,  Q.  R.  25  S.  C.  207. 

Aetion  on — Defence — Accommodation  — 
Bvidence — Set-off.  Laduc  Gold  Mining  and 
Deveiopment  Co.  of  Yukon  v.  Prudhomme 
(Y.T.),  2  W.  L.  R.  482. 


Action  on — Defence  —  Agreement — Vio- 
lation— Condition — Parol  Evidence  of.} — To 
the  plaintiff's  claim  against  the  defendant, 
as  maker  of  a  promissory  note  for  |238.58, 
the  defence  was  set  up  that  in  consideration 
of  the  defendant's  forbearance  to  commence 
proceedings,  in  the  Probate  Court,  for  proof 
in  solemn  form  of  the  will  of  A.  C,  the 
plaintiff  agreed  to  advance  the  defendant, 
on  account  of  a  legacy  to  which  she  was 
entitled,  as  guardian  of  her  infant  children, 
a  sum  of  money,  to  be  expended  in  repairs  to 
property  of  the  said  children,  and  that  the 
plaintiff,  not  having  the  money  required  for 
that  purpose,  requested  the  defendant  to  sign 
a  note  for  the  amount,  which  note  was  in- 
dorsed by  the  plaintiff  to  a  firm  which  had 
done  ff  portion  of  the  repairs,  and  that  the 
note  was  given  on  the  understanding  that 
the  plaintiff  would  pay  it  when  it  became 
due,  and  would  deduct  the  amount  from  the 
amount  payable  to  the  defendant,  as  guardian 
of  her  said  children;  and  in  answer  to  the 
plaintiff's  daim  on  a  second  note,  for  the 
sum  of  $150,  the  defendant,  on  the  trial, 
sought  to  give  evidence  to  shew  that  th<» 
note,  although  expressed  to  be  payable  on 
demand,  was  made  subject  to  a  condition 
that  the  defendant  should  not  be  called  upon 
for  payment,  unless  her  children  should  die 
before  a  legacy  to  which  they  were  entitled 
under  the  will  of  A.  C,  should  become  pay- 
able:— Held,  that  the  defendant,  having  vio- 
lated her  agreement  by  commencing  proceed- 
ings in  the  Probate  Court,  and  havmg  suc- 
ceeded in  setting  the  will  aside,  could  not  set 
up  the  agreement  as  a  defence  to  the  plain- 
tiff's action  on  the  first  note;  and  that  the 
second  note  being  absolute  on  its  face,  evi- 
dence could  not  be  given  to  vary  its  terms, 
there  being  no  evidence  to  shew  that  it  was 
given  on  a  condition,  or  as  an  escrow,  or 
only  to  be  treated  as  a  note  in  a  certain 
event.     McNeil  v.  Cullen,  37  N.  S.  Reps.  13. 

Action  on  — Defence — Payment — Forgery 
—  Conflicting  evidence  —  Onus  —  Laches. 
Hehert  v.   Harel    (Man.),   2  W.   L.   R.   18. 

Action  on,  Bronsbt  by  Assignee  of 
Administratrix  of  Holder — ^Transfer  af- 
ter maturity — Set-off  of  claims  against  es- 
tate of  holder — Services — Account — Evidence. 
O.  W.  Kerr  Co.  v.  Burkman  (N.W.T.), 
2  W.  L.  R.  430. 

Action  on,  by  Tmatee  for  Payee; — In- 
dorsement by  payee  after  action — Equitable 
right  of  action.  Watson  v.  Coates,  6  O.  W. 
R.  509. 

Action  on  Promissory  Note — Pleading^ 
— Consideratufn — Administrators  —  Illegal 
Appointment  hy  Foreign  Court.] — A  defend- 
ant, sued  upon  a  promissory  note,  may  plead 
that  the  note  was  given  without  considera- 
tion and  may  set  this  up  as  a  defence  against 
the  holder  deriving  his  title  from  adminis- 
trators illegally  appointed  by  a  foreign  Court. 
Poirier  v.  Arnault,  5  Q.  P.  R.  139. 

Action  on  Promissory  Note — Pleading 
— Irregular  Protest — Affidavit.] — A  plea  to 
an  action  against  the  indorser  of  a  promis- 
sory note,  alleging  that  notice  of  protest  was 
not  regularly  given,  should  set  out  especially 
the  irregularity  complained  of;  and,  further, 
such  plea  must  be  supported  by  affidavit  es- 
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Ublishing  the  facts  alleged :  Art.  206,  O.G.P. 
Weaiem  Loan  and  Truti  Co.  v.  Ross,  Q.  R. 
12  K.  B.  226. 


Aetian  on  Promissory  Kotos — Defence 
— Composition  and  Diaoharffe — Payment  into 
Court  —  Costs,] — The  defendant,  being  in 
diflSculties,  procured  from  all  his  creditors, 
among  whom  were  the  plaintiffs,  a  deed  of 
composition  and  discharge,  on  the  terms  that 
within  60  days  he  should  give  them  secured 
promissory  notes  representing  75  cents  on 
the  dollar.  Before  the  expiration  of  the 
60  days,  the  defendant,  under  pressure  from 
his  creditors  and  by  an  arrangement  with 
them,  sold  his  entire  assets  on  certain  terms, 
which  netted  to  the  creditors  64^  cents  on 
the  dollar,  i>ayable  and  paid  by  the  purchas- 
er's promissory  notes.  All  the  creditors 
except  the  plaintiffs,  upon  receiving  the  64^ 
cents  on  the  dollar,  gave  a  formal  discharge 
to  the  defendant.  The  plaintiffs  sued  upon 
the  promissory  notes  for  the  balance  of  their 
original  debt,  or,  alternatively,  for  the  dif- 
ference between  64%  and  75  cents  on  the 
dollar.  The  defendant  pleaded  several  de- 
fences and  paid  the  amount  representing  this 
difference  into  Court  together  with  costs  up 
to  defence.  The  jury  found  in  answer  to 
certain  questions:  (1)  that  the  plaintiffs  did 
not  receive  the  64^  cents  in  full  of  their 
claim;  (2)  that  they  did  receive  it  on  ac- 
count of  the  75  cents;  and  (3)  that  the  64% 
cents  was  not  paid  on  account  of  the  original 
claim: — Held,  that  the  plaintiffs'  right  of  ac- 
tion on  the  promissory  notes  was  defeated  by 
the  agreement  for  composition  and  discharge, 
although  its  terms  had  not  been  fulfilled;  and 
the  action  was  dismissed  with  costs.  Effect 
of  payment  into  Court  upon  form  of  judg- 
ment and  disposition  of  costs,  discussed. 
Hoicland  v.  Orant,  2  Terr.  L.  R.  158,  26 
S.  C.  R.  372. 


Aetion  on  Promlssdry  Hotes — Defence 
—  Demand  Note  —  Absence  of  Demand  — 
Costs.] — ^The  neglect  to  demand  payment  of 
a  promissory  note  payable  on  demand,  or 
default  of  an  allegation,  in  an  action  to  re- 
cover the  amount  of  the  note,  that  such  de- 
mand for  payment  was  made,  cannot  be  the 
subject  of  the  defence  in  law,  such  an  action 
importing  a  demand  of  payment. — 2.  The 
neglect  to  demand  payment  before  the  insti- 
tution of  the  action  may  at  the  most  permit 
the  defendant  to  escape  the  costs  of  the  action 
upon  depositing  the  amount  claimed  or  due. 
Eastern  Totcnships  Bank  v.  Woodward,  6 
Q.  P.  R.  458. 


Aetion  on  Promissory  Hotes — Insol- 
vency of  Defendant — Notes  Maturing  Pend- 
ing Action — Amendment,] — A  plaintiff  who 
sued  on  several  notes,  some  of  which  would 
not  yet  be  due  but  for  debtor's  insolvency, 
may  subsequently,  by  supplementary  declara- 
tion, plead  that  some  of  those  notes  have 
matured  and  have  been  protested  since  the 
action.  Molsons  Bank  v.  Steely  5  Q.  P.  R. 
237. 


Act  of  Commeree — Joint  and  Several 
Judgment.] — A  person  who  signs  a  negotia- 
able  instrument,  although  not  a  trader,  does 
an  act  of  commerce,  and,  if  he  has  con- 
tracted along  with  others,  may  have  a  judg- 


ment given  against  him  jointly  and  sever^ 
ally  with  them.  Gautkier  v.  Drouin,  5  Q.  P. 
R.  68. 

AdTaaee  on  BUI — ^To  whom  made — Col- 
lateral security.  Davies  v.  Friedman,  2  O. 
W.  R.  220. 

AMfoenient  not  to  Hesotiate — Notice. 
Murray  v.  Wurtele,  1  O.  W.  R.  2»8,  353. 

Alteration — Joint  and  Several  Liability 
— Principal  and  Surety— Judgment,] — ^The  in- 
sertion by  the  holder  of  a  promissory  note 
signed  by  several  persons,  some  of  whom  are 
sureties  for  the  others,  of  the  words  "  jointly 
and  severally,"  before  the  words  "'  promise 
to  pay,"  is  a  material  alteration  which  avoids 
the  note,  and  the  subsequent  cancellation  of 
the  words  by  the  holder  does  not  do  awi^ 
with  the  effect  of  the  alteration,  even  though 
the  makers  of  the  note  do  not  know  of  the 
alteration  until  after  the  cancellation.  A 
promissory  note  given  to  the  holder  after  the 
alteration  and  cancellatioiy,  in  renewal  of 
the  original  promissory  note  and  in  ignor- 
ance thereof,  cannot  be  enforced,  there  being 
no  consideration  to  support  it.  Accepting 
in  renewal  of  a  promissory  note,  some  of 
the  makers  of  which  are,  to  che  knowledge 
of  the  holder,  sureties  of  a  promissory  note 
not  signed  by  one  surety,  discharges  the  co- 
sureties. A  judgment  recovered  against 
debtors  in  their  firm  name  for  the  amount 
of  the  debt  is  not  a  bar  to  the  recovery  of 
judgment  against  them  individually  upon  a 
promissory  note  given  by  them  as  collateral 
security  for  the  same  debt.  Banque  Pro- 
vinciale  v.  Amoldi,  21  Occ  N.  582,  2  O.  L. 
R.  624. 

Alteration  After  Sisnatnre  of  Maker 

— ^Insertion  of  interest  clause — Material  al- 
teration— Avoidance  of  instrument  —  Subse- 
quent conduct  of  maker — ^Estoppel  —  Ratifi- 
cation.    Jones  V.  Reid,  6  O.  W.  R.  606. 

Obeqne — Dishonour — Holder  for  Value — 
Banker  Charging  to  Customer,] — L.,  having 
sent  his  cheque  to  D.  in  i>ayment  for  a 
certain  quantity  of  hay,  stopF>ed  payment  of 
it  on  account  of  the  bad  quality  of  the  hay. 
D.,  upon  receipt  of  the  cheque,  had  indorsed 
and  deposited  it  to  his  credit  with  G.,  and 
G.  in  turn  had  deposited  the  cheque  in  his 
bank,  from  which  he  was  obliged  to  with- 
draw it  shortly  afterwards,  upon  the  refusal 
of  payment  by  the  bank  upon  which  it  was 
drawn,  G.  then  charged  the  cheque  to  the 
account  of  D. ;  but  D.  had  no  longer  sufiS- 
cient  funds  to  cover  it.  G.  began  this  ac- 
tion against  L.,  the  drawer  of  the  cheque, 
claiming  the  amount  of  the  cheque: — Held, 
that  G.,  having*  charged  the  cheque  to  the 
account  of  D.  and  having  notified  him  of  it, 
had  ceased  to  be  the  owner  of  it,  and  had 
no  right  of  action  against  L.,  the  cheque 
having  become  again  the  property  of  D. ; 
and  the  latter  only  could  recover  n&:ninst  Tj. 
Garand  v.  Lamarre,  Q.  R.  25  S.  C.  380. 

Cbeqne — Marking  by  Bank — Fraudulent 
Alteration — Money  Paid  Under  Mistake  of 
Fact — Negligence  —  Notice  of  Dishonour  — 
Reasonable  Delay.] — A  cheque  for  $5  cer- 
tified by  the  respondent  bank's  stamp  was 
fraudulently    altered    to   $500    and    paid    by 
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the  respondent  bank  to  the  appellant  bank, 
holders  for  valne,  under  a  mistake  of  fact, 
which  was  not  discovered  till  the  next  day. 
In  an  action  by  the  respondents  to  recover 
back  $495  from  the  appellants: — Held,  that 
the  respondents  were  at  liberty  to  prove,  as 
between  themselves  and  an  innocent  holder 
for  value,  that  the  cheque  had  been  fraud- 
ulently altered  after  it  had  been  certified. 
Schofield  v.  Earl  of  Londesborou^h,  [1896] 
A.  C.  514,  followed. — 2,  No  negligence  was 
imputable  to  the  respondents  in  cashing  the 
cheque  without  examining  the  drawer's  ac- 
count ;  and,  even  il^  it  were,  it  did  not  induce 
the  appellants  to  treat  the  cheque  as  good. 
Kelly  V.  Solari.  9  M.  &  W.  54,  approved. 
3.  Notice  of  forgery  was  unnecessary,  and 
the  cheque  for  $5  was  not  dishonoured ;  and, 
accordingly,  the  stringent  rule  laid  down  in 
Co<*s  V.  Marterman,  9  B.  &  C.  902,  33  R. 
R.  365,  to  the  effect  that  notice  of  dishonour 
of  a  bill  of  exchange  must  be  given  on  the 
due  date,  did  not  apply.  The  rule  will  not 
be  extended  to  other  cases  where  notice  of 
the  mistake  is  given  in  reasonable  time,  and 
no  loss  has  been  occasioned  by  the  delay. 
Judgment  in  21  Occ.  N.  400,  31  S.  C.  E. 
344,  affirmed.  Imperial  Bank  of  Canada  v. 
Bank  of  Hamilton,  [1903]  A.  C.  49. 

Clieqiies — Forged  IndorsemenU — Fraud  of 
Agent  of  Insurance  Companjt — Payment  hy 
BankJ] — N.  was  the  assistant  superintendent 
of  a  life  insurance  company,  as  well  as  its 
local  agent  at  one  of  its  branches,  having 
sole  control  of  the  business  there.  A  number 
of  applications  sent  in  by  him  to  the  head 
office  were,  with  the  exception  of  some  five, 
on  the  lives  of  fictitious  persons,  and,  as 
to  these  five,  the  insurances  had  subsequently 
lapsed,  of  which  fact  the  company  were  kept 
in  ignorance.  Afterwards  N.,  representing 
that  the  insured  were  dead  and  the  claims 
payable  under  the  policies,  sent  in  to  the 
head  office  claim  papers,  filling  in  the  names 
of  the  fictitious  claimants  and  forging  their 
alleged  signatures  thereto,  whereupon  cheques 
for  the  respective  amounts,  made  by  the  com- 
pany in  favour  of  the  alleged  claimants  and 
paysble  at  a  branch  of  the  defendants'  bank, 
were  sent  to  N..  whose  duty  it  was,  on  the 
receipt  thereof,  to  see  the  payees  and  procure 
discharges  from  them.  On  receipt  of  thede 
cheques  the  indorsements  of  the  fictitious 
payees'  names  were  forged,  and  the  cheques 
presented  to  the  bank  and  paid  in  good  faith, 
the  amounts  thereof  being  charged  to  the 
company's  account : — Held,  that  the  company 
were  affected  by  what  had  been  done  by  N. 
BO  as  to  preclude  them  from  disputing  the 
right  of  the  bank  to  pay  the  cheques  and 
charge  the  plaintiffs  with  the  amounts  there- 
of. London  Life  Ins,  Go  v.  Molsons  Bank, 
23  Occ.  N.  155.  5  O.  L.  R.  407.  1  O.  W.  R. 
457,  2  O.  W.  R.  34,  3  O.  W.  R.  858. 


—  Payment  Refused  —  Right  of 
Holder  Against  Drawee,] — One  R.  gave  the 
plaintiff,  in  payment  of  a  debt  du^.  a  cheque 
drawn  on  the  defendant  bank.  Upon  pre- 
sentation payment  of  the  cheque  (which  was 
not  accepted)  was  refused,  the  clerk  stating 
that,  as  it  wss  for  the  balance  of  the  sum 
to  R/s  credit,  his  pass-book  must  be  produced 
before  payment.  Within  a  few  days  R.  be- 
came insolvent,  and  the  plaintiff  lost  payment 
of  his  debt.  The  bank  admitted  that  there 
were  funds  of  R.'s  to  meet  the  cheque  when 
presented,  and  it  was  not  set  up  that  pro- 
duction of   the  pass-book   when   the  balauce 


was  withdrawn  was  a  custom  of  the  bankers : 
— Held,  that  the  plaintiff  had  no  right  of 
action  against  the  defendant  for  damages 
incurred  by  reason  of  their  refusing  to  pay 
the  unaccepted  cheque.  Silverstone  v.  Bank 
of  Hochelaga,  21  Occ  N.  309.  [But  see 
Marler  v.  Molsons  Bank  (1872),  23  L.  O. 
J.  293.] 

Cheqiia — Specifixs  Purpose  —  Payment — 
Application  to  Other  Purposes  —  Notice  — 
Trust.]-^The  appellants  made  a  cheque  for 
$400  payable  to  the  order  of  the  respondents, 
intending  that  it  should  be  applied  as  a  de- 
posit on  account  of  a  purchase  of  material 
which  they  wished  to  obtain  from  the  re- 
spondents through  the  intervention  of  A. 
They  handed  tihe  cheque  to  A.  for  this 
special  purpose,  and  the  word  *'  deposit " 
appeared  on  the  face  of  the  cheque.  The 
respondents  indorsed  and  used  the  cheque, 
and  applied  the  amount  on  an  old  claim 
which  they  had  against  A.  Another  cheque 
of  the  appellants,  for  $100,  made  payable 
to  the  respondents  or  bearer,  was  treated  in 
the  same  manner: — ^Held,  that  by  using  the 
cheque  for  $400  payable  to  their  order,  the 
respondents  became  accountable  to .  the  ap- 
pellants for  the  amount ;  they  became  trustees 
of  the  makers  of  the  cheque,  with  the  usual 
liability  attaching  to  such  relationship.  And 
the  subsequent  cheque,  although  payable  to 
the  respondefits  or  bearer,  being  part  of  the 
same  transaction,  and  being  used  after  notice 
that  it  had  been  obtained  by  false  representa- 
tions, the  respondents  should  also  be  ac- 
countable therefor.  Leipschtts  v.  Montreal 
Street  R,  W.  Co.,  Q.  R.  9  Q.  B.  518. 

Collateral  Seonrity  —  Pledge — Ffuhse- 
quent  Debt — Tacking,] — The  plaintiff  re- 
ceived from  the  defendants  a  promissory  note 
at  four  months,  dated  the  21st  January, 
1895,  for  $4.50,  as  collateral  security  for  an 
advance  of  $250  to  one  of  the  defendants.  M. 
The  plaintiff  also  received  from  the  defendant 
M.  two  notes  for  $125  each,  both  dated  24th 
January,  1895,  one  at  three  and  the  other 
at  four  months,  to  cover  the  $250  advance. 
On  the  8th  February,  1895,  the  plaintiff  re- 
ceived from  M.  another  note  for  $150  at  four 
months,  for  a  new  advance.  The  note  at 
three  months  became  due  on  the  27th  April, 
1895,  and  one  of  the  defendants  paid  $25  on 
account  and  gave  a  renewal  note  for  $1(X) 
at  four  months : — Held,  that  the  sum  of  $100, 
represented  by  the  renewal  note,  only  became 
due  after  the  note  for  $150,  and  that  the 
plaintiff  was  entitled,  under  the  circumstances 
stated,  to  the  benefit  of  the  second  para- 
graph of  Art.  1075.  C.  C,  which  says  that 
"  if  another  debt  be  contracted  after  th«» 
pledging  of  the  thing  and  become  due  before 
that  for  which  the  pledge  was  given,  the 
creditor  is  not  obliged  to  restore  the  thing 
until  both  debts  are  paid."  (Reversed  in 
K.  B.)  Bennei  v.  Cameron,  Q.  R.  19  S.  C. 
192. 

Oon&pany  —  Authority  to  make  notes  — 
Proof  against  estate  of  surety — Renewal  or 
substitution  of  notes.  Baldwin  Iron  and  Steel 
Works  (Limited)  v.  Dominion  Carbide  Co,, 
2  O.  W.  R.  6,  170. 

Conditional  Indorsement  —  Principal 
and  Agent  —  Knowledge  of  Agent — Construc- 
tive yotire  —  Deceit,]  —  A  promissory  note 
indorsed  on  the  express  understanding  that  it 
should  only  be  available  upon  the  happening 
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of  a  certain  condition  Is  not  binding  upon  the  r 
indorser  wtiere  the  condition  has  not  been 
fulfilled.  Pym  y.  Campbell,  6  E.  &  B.  370. 
followed.  The  principal  is  affected  by  notice 
to  the  agent,  unless  it  appears  that  the  agent 
was  actually  implicated  in  a  fraud  upon  the 
principal,  and  it  is  not  sufiScient  for  the  prin- 
cipal to  shew  that  the  agent  had  an  interest 
in  deceiving  his  principal.  Kettlewell  v.  Wat- 
son, 21  Gh.  D.  685,  and  Richards  v.  Bank  of 
Nova  Scotia,  26  S.  C.  R.  381.  referred  to. 
Vommercial  Bank  of  Windsor  v.  Morrison^  22 
Occ  N.  196,  32fS.  C.  R.  98. 

Consideration — Purchase  of  seed  grain — 
Warranty,  implied  or  express  —  Breach  — 
Findings  of  trial  Judge.  Lawton  v.  Reid  (N. 
W.T.),  2  W.  L.  R.  240. 

Consideration  —  Advances  by  Father  to 
Son  —  Oift  — Expectation  of  Death.]  —  A 
promissory  note,  freely  signed  by  a  son,  who 
has  had  advances  from  his  father,  by  which 
he  engages,  at  the  request  of  his  father,  who 
was  on  his  death  bed  and  in  poor  drcum- 
stances,  and  wished  to  provide  for  his 
daughter's  future,  to  pay  her  (his  sister)  a 
sum  of  money  or  annuity  for  a  certain  number 
of  years,  is  founded  on  valuable  considera- 
tion and  ought  not  to  be  regarded  as  a  gift 
made  by  the  father  to  the  daughter  during  a 
supposed  mortal  illness,  and,  therefore,  void 
as  yielded  to  in  consequence  of  the  expected 
death  of  the  father.  Bruli  v.  BntU,  Q.  R. 
26  S.  C.  77. 

Consideration — Failure  of.] — ^The  plain- 
tiff and  defendant  were  joint  maJcers  of  a  note 
for  the  defendant's  accommodation.  The  de- 
fendant gave  the  plaintiff  the  note  sued  on  in 
consideration  of  the  plaintiff  undertaking  to 
pay  the  joint  note.  When  this  action  was 
brought  the  plaintiff  had  not  been  called  on  to 
pay  nor  had  he  paid  the  joint  note,  but  after 
he  brought  this  action  and  before  the  trial 
he  had  paid  it : — Held,  that  the  plaintiff  could 
recover.    Ruffee  v.  Shato^  21  Occ.  N.  507. 

Consideration — Sale  of  AnimaU — Defec- 
tive Title — Affirmance  after  Discovery  of  De- 
fect,]— The  defendants  bought  cattle  from  the 
plaintiff,  gave  her  the  promissory  note  sued 
on  for  the  price,  and  took  and  kept  the  cattle, 
all  parties  believing  that  the  plaintiff  had 
an  absolute  title  to  them.  It  was  subse- 
quently ascertained  that  the  plaintiff  had  only 
a  life  interest  in  the  cattle.  After  learning 
this  fact,  the  defendants  paid  a  year's  interest 
on  the  notes,  and  neither  returned  nor  offered 
to  return  the  cattle: — Held,  that  the  defen- 
dants were  liable  on  the  notes,  as  there  was 
no  fraud  and  no  total  failure  of  considera- 
tion. They  were  bound  to  repudiate  the  trans- 
action at  once  on  learning  of  the  defect  in  the 
plaintiffs  title,  if  they  wished  to  object,  and 
must  by  their  conduct  be  held  to  have  elected, 
with  knowledge  of  the  facts,  to  affirm  their 
purchases.  Primeau  v.  Mouchelin,  Primeau  v. 
Pantel  15  Man.  L.  R.  360,  1  W.  L.  R.  434. 

Consideration  —  Settlement  of  Dis- 
puted Account  —  Subsequently  Discovered 
Error  in  Account,]  —  The  defendant  was 
agent  of  the  plaintiff  to  collect  rents  and 
profits  of  a  wharf  property.  On  the  ter- 
mination of  the  defendant's  agency,  the  plain- 
tiff brought  an  action  for  an  accounting, 
which  was  settled  by  the  defendant  agreeing 
to  pay  the  plaintiff  the  sum  of  $376,  by  pay- 
ing $125  in  cash  and  giving  his  note  for  the 


balance,  and  by  the  plaintiff  agreeing  to  assign 
to  the  defendant  all  debts  due  in  respect  to 
the  property  during  the  period  covered  by  the 
agency.  The  defendant  refused  payment  of 
the  note  given  by  him  on  the  ground  that,  be- 
fore it  became  due,  it  was  discovered  that 
$100  had  been  paid  the  plaintiff  on  account 
of  one  of  the  debts  assigned  to  the  defendant, 
and  that  the  defendant  was  entitled  to  credit 
for  this  amount  on  the  note : — Held,  Graham, 
E.J.,  dissenting,  that,  as  the  defendant's 
»?ttorney  had  knowledge  of  the  error,  before 
the  compromise  which  resulted  in  the  giving 
of  the  note  was  effected,  and  as  by  the  com- 
promise the  plaintiff  was  prevented  from 
going  fully  into  the  accounts,  and  perhaps 
establishing  a  greater  liability  on  the  defend- 
ant's part,  she  was  entitled  to  recover  the 
full  amount  of  the  note.  WorraU  v.  Peters, 
35  N.  S.  Reps.  26. 

Consideration  —  Stock  dealings  —  No 
actual  transactions  —  Knowledge  —  Acqui- 
escence— ^Request  to  pay.  Carpenter  v.  Pear- 
son, 2  O.  W.  R.  526,  3  O.  W.  R.  483. 

Countermanding  Payment —  Innocent 
Holder  for  Value  without  Notice — Rights  of 
Subsequent  Holder  with  Notice — Holder  in 
Due  Course,]  —  The  defendant  R.,  having 
given  his  cheque  for  $491.25  to  the  defend- 
ant D.,  the  latter  indorsed  it  to  the  defendant 
De6.,  who  deposited  it  to  her  credit  in  a 
savings  bank,  which  in  its  turn  accepted  it 
and  paid  $450  to  her,  and  credited  her  deposit 
with  the  balance.  But  payment  had  been 
countermanded  by  the  maker  the  day  after 
signing  the  cheque;  and,  as  a  consequence, 
when,  in  the  ordinary  course  of  business  of 
the  bank,  and  without  unreasonable  delay, 
the  cheque  was  presented  at  the  bank  on 
which  it  was  drawn,  payment  was  refused, 
plaintiff,  the  teller  who  had  received  this 
cheque  on  deposit  without  its  being  marked 
"accepted,"  contrary  to  the  rules,  was  held 
liable  for  the  amount  by  the  savings  bank, 
but  the  latter  handed  over  the  cheque  to 
him,  thus  subrogating  him  to  its  rights  with  a 
view  to  his  having  recourse  against  the  par- 
ties. To  this  action  the  makers  and  the  in- 
dorsers  pleaded  that  the  plaintiff  was  not  a 
holder  in  due  course,  since  he  became  a  holder 
after  refusal  of  payment  and  after  he  had 
notice  of  it:-^Held,  that  the  indorsers  could 
not  raise  the  question  whether  he  was  a 
holder  in  due  course  or  not,  the  cheque  not 
being  tainted  with  any  illegality.  (2)  That 
DeG.  was  a  holder  in  due  course,  since  she 
had  become  a  holder  before  the  cheque  could 
have  been  presented  for  payment;  and,  as  a 
consequence,  the  savings  bank  and  the  plaintiff 
taking  title  through  her  possessed  all  the 
rights  of  a  holder  in  due  course  against  the 
maker  and  indorsers.  (3)  That  the  maker 
and  prior  indorsers  must  pay  the  whole 
amount  of  the  cheque  to  have  a  right  to  it 
and  to  be  discharged  from  it;  although  the 
savings  bank  had  retained  the  balance  of 
DeG.'s  deposit,  that  was  a  personal  matter 
between  them.  Oauthier  v.  Reinhardt,  Q.  R. 
26  S.  C.  134. 

Credit — Payment,]  —  Semble,  that  where 
?oods  are  sold  and  delivered  by  the  maker  of 
a  promissory  note  to  the  holder  thereof,  and 
their  value  credited  by  the  latter,  the  trans- 
action amounts  in  law  to  a  payment  pro 
tanto.  Pinder  v.  Cronkhite,  34  N.  B,  Reps. 
498. 
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Delivery — /Jofmderaiion — OnusJ]  —  Mo- 
tion by  the  plaintiffs  for  summary  judgment 
under  Rule  616  in  an  action  upon  a  promis- 
sory note.  The  defendant  in  his  examination 
for  discovery  admitted  the  making  of  the  note, 
and  said  that  he  left  it  with  the  officers  of 
the  Consolidated  Pulp  and  Paper  Company,  to 
be  used  by  them  in  procuring  an  advance  from 
the  plaintiffs,  the  payees  of  the  note,  for  the 
puriMses  of  the  company,  and  that  the  note 
was,  instead,  deposited  with  the  plaintiffs  by 
the  officers  of  the  company  as  security  for 
past  advances.  Fraud  was  not  alleged.  No- 
tice to  the  plaintiffs  of  the  terms  on  which 
the  note  was  given  was  not  alleged,  and  the 
only  defence  was  want  of  consideration: — 
Held,  that  the  onus  of  the  defence  lay  on  the 
defendant,  and  he  had  failed  to  sustain  it: 
Watson  V.  Russell.  3  B.  &  S.  34;  Bills  of 
Exchange  Act,  s.  21,  s.-s.  3.  Ontario  Bank 
V.  Young,  21  Occ.  N.  505,  2  O.  L.  R.  761. 


id — Prescription — Payments —  Parol 
Evidence  —  Indorsements  on  No/e.J  —  A 
promissory  note  in  these  terms,  "  12  Janvier, 
1896.  A  demande  je  promets  de  payer  & . . . . 
la  eomme  de....d'ici  au  15  f^vrier  sans  in- 
t6r€»t.  et  aprte  le  15  avec  int6r§t  &  6  par 
cent.,"  is  payable  on  demand  from  the  day 
of  its  date.  2.  Where  a  promissory  note  is 
payable  on  demand,  prescription  runs  from 
the  date  of  the  note,  and  not  from  the  date 
of  demand  of  payment.  3.  Proof  by  parol 
is  inadmissible  of  payments  alleged  to  have 
been  made  by  the  maker  on  account  of  the 
note,  for  the  purpose  of  establishing  inter- 
ruption of  prescription.  4.  Indorsements  on 
a  note  of  payments  on  account  have  no  effect 
against  the  maker  as  regards  proof  of  inter- 
ruption of  prescription-  Bachand  v.  Lalumikre, 
Q.  R.  21  S.  C.  449. 

]>«rese — Verdict  of  Jury.] — In  an  action 
against  the  maker  of  a  promissory  note,  the 
local  manager  of  the  plaintiff  bank,  the  de- 
f^ice  was  that  he  had  been  coerced  by  the 
head  manager,  under  threats  of  dismissal  and 
criminal  prosecution,  into  signing  the  note 
to  cover  up  deficits  in  customers*  accounts  in 
which  he  had  no  personal  interest.  His  evid- 
ence at  the  trial  to  the  same  effect  was  denied 
by  the  head  manager: — Held,  that  the  jury 
having  believed  the  defendant's  account  and 
given  him  a  verdict,  which  the  evidence  justi- 
fied, such  verdict  ought  to  stand.  Judgment 
of  Court  of  Appeal  (16th  October,  1901,  un- 
reported) affirmed.  Western  Bank  v.  McGilh 
23  Occ.  N.  36,  32  S.  C.  R.  581. 

'EEeet  of  Indorsement  —  Maker — Proof 
of  Signature — Presentment — Notice  of  Dis- 
honour.} —  An  indorsement  of  a  negotiated 
promis80i7  note,  even  though  the  indorser 
really  be  a  surety,  admits,  prima  facie  at  all 
events,  the  ability  and  signature  of  all  prior 
parties.  In  an  action  by  the  holder  of  a 
promissory  note  and  chattel  mortgage  against 
the  makers  of  the .  mortgage  and  makers  and 
indorser  of  the  note,  the  plaintiff  failed  to 
prove  the  signature  of  one  of  the  makers  of 
the  note,  and  the  action,  as  far  as  the  note 
was  concerned,  was  dismissed  as  to  that 
maker,  although  a  judgment  was  recovered  on 
the  chattel  mortgage.  At  the  trial  a  defend- 
ant, an  indorser  of  the  note,  although  repre- 
sented by  counsel,  gave  no  evidence,  and  judg- 
ment was  given  against  her.  She  appealed  to 
a  Divisional  Court,  and  her  appeal  was  dis- 
missed. She  now  applied  for  leave  to  appeal 
to  the  Court  of  Appeal     The  plaintiff  gave 


evidence  at  the  trial  that,  in  payment  for 
"the  property  "  sold,  he  received  a  mortgage 
and  the  note  in  question  and  cash  for  the 
balance ;  that  the  note  was  not  paid  at  ma- 
turity and  was  protested  after  presentment 
and  notice  sent.  It  was  contended  that  no 
one  could  tell  what  notice  was  sent  or  to 
whom : :  —  Held,  that  it  should  be  inferred 
from  the  evidence,  in  the  absence  of  any  i 
weakening  of  it  by  cross-examination,  that 
that  presentment  was  made  on  the  day  the 
note  became  due,  that  payment  was  refused, 
and  that  due  notice  of  dishonour  was  given ; 
and  leave  to  appeal  was  refused.  Wiedeman 
V.  Guittard,  22  Occ.  N.  129. 

Estoppel — Forgery — Discount  —  Duty  to 
Notify  Holder.]  —  E.  &  Co.,  merchants  at 
Montreal,  received  from  the  Dominion  Bank, 
Toronto,  notice  in  the  usual  form  that  their 
note  in  favour  of  the  Thomas  Phosphate  Co. 
for  $2,000  would  fall  due  at  that  bank  on  a 
date  named,  and  asking  them  to  provide  for 
it.  The  name  of  E.  &  Co.  bad  been  forged 
to  the  note,  which  the  bank  had  discounted. 
Two  days  after  the  notice  was  mailed  at 
Toronto  the  proceeds  of  the  note  had  been 
drawn  out  of  the  bank  by  the  payees : — Held, 
affirming  the  judgment  of  the  Court  of  Ap- 
peal, Dominion  Bank  v.  Ewing,  7  O.  L.  R. 
IK),  24  Occ.  N.  80,  1  O.  W.  R.  654,  3  O.  W. 
R.  127,  Sedgewick  and  Nesbitt,  JJ.,  dissent- 
ing, that  on  receipt  of  the  notice  ¥L  &  Co. 
were  under  a  legal  duty  to  inform  the  bank, 
by  telegraph  or  telephone,  that  they  had  not 
made  the  note,  and  not  doing  so  they  were 
afterwards  estopped  from  denying  their  signa- 
ture thereto.  Ewing  v.  Dominion  Bank,  24 
Occ.  N.  285,  35  S.  C.  R.  133. 

Failnre  of  Consideration — Purchase  of 
shares  in  mining  company — Failure  to  allot 
shares  —  Abandonment  of  enterprise  —  Re- 
covery back  of  moneys  paid  —  Promissory 
notes — Effect  of  renewals.  Bullion  Mining 
Co.  V.  CartwHght,  5  O.  W.  R.  522.  6  O.  W. 
R.  505. 

Forged  Cbeqnes — Grown  —  Forgeries  hy 
Clerk  in  Government  Department — Liability  of 
Bank — Duty  of  Customer  to  Check  Accounts 
— Deposit  of  Cheques  in  Other  Banks — Lia- 
bility Over  —  Estoppel  —  Alteration  of  Posi- 
tion,']— ^Action  to  recover  $75,705,  the  aggre- 
gate amount  of  12  cheques  forged  by  Aben- 
dens  Martineau,  a  clerk  in  the  Department  of 
Militia  at  Ottawa.  These  cheques  were  drawn 
upon  the  defendants,  and  were  paid  by  them 
and  charged  against  the  account  of  the 
Receiver-General  of  Canada.  The  Quebec 
Bank,  the  Sovereign  Bank,  and  the  Royal 
Bank,  were  brought  in  by  defendants  as  third 
parties,  and  relief  over  against  them  claimed, 
the  forged  cheques  having  been  deposited  by 
Martineau  in  these  banks  at  Ottawa,  and 
having  been  presented  for  payment  to  de- 
fendants by  or  through  these  banks.  All 
Dominion  Government  moneys  are  deposited, 
with  defendants,  as  with  other  banks,  to  the 
credit  of  the  Re<*eiver-General  of  Canada. 
Each  of  the  forged  cheques  was  in  due  course 
forwarded  by  the  bank  with  which  it  was 
deposited  to  the  Ottawa  clearing-house.  It 
was  then  charged  up  to  the  Bank  of  Mon- 
treal (defendants),  and  sent  on  to  that  bank, 
which  debited  it  in  the  Militia  Department 
"  Letter  of  Credit  Account."  On  the  follow- 
ing day  (the  second  after  it  had  been  origin- 
ally deposited  by  Martineau),  it  was,  with 
other   cheques,    transmitted   by   the   Bank   of 
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Montreal  to  the  Militia  Department,  accom- 
panying the  daily  sheet  or  statement,  in  na- 
ture of  a  pass  book,  which  the  bank  famish- 
ed to  the  Department : — Held,  1.  Plaintiff  en- 
titled to  recover  from  defendants  the  amount 
claimed,  $75,705,  with  interest  from  the  re- 
spective dates;  the  component  parts  were 
charged  against  the  account  of  the  Receiver- 
Genetal  of  Canada.  From  this,  however, 
there  was  deducted  $12,443.77  found  upon 
Martineau  when  arrested,  which  was  taken 
possession  of  by  the  Dominion  Government. 
2.  The  third  party  banks  were  not  liable  as 
indorsers,  nor  upon  warranty  or  representa- 
tion that  the  cheques  were  genuine.  But  in 
turn  the  Royal  Bank  had  to  pay  defendants 
$250,  and  the  Quebec  Bank  $5,  the  respective 
amounts  still  to  Martineau*s  credit.  His 
account  had  been  closed  with  the  Sovereign 
Bank.  Rew  v.  Bank  of  Montreal,  5  O.  W.  R. 
185,  10  O.  L.  R.  117. 

TintgBd  ladorflement  of  Payee  —  De- 
posit with  bank  by  customer  for  collection — 
Indorsement  by  customer  —  Payment  by 
drawee  bank  —  Refund  when  forgery  dis- 
covered— Liability  of  customer — ^Bills  of  Ex- 
change Act — Evidence — Depositions  of  co-de- 
fendant on  examination  for  discovery.  Bank 
of  Ottawa  v.  Bariy,  6  O.  W.  R.  925. 

Fargery — Conflicting  evidence — Collateral 
circumstances  —  Comparison  of  handwriting. 
Burton  v.  Lockeridge,  5  O.  W.  R.  51. 

Fra«d — Holder  in  Good  FaithJ] — Accord- 
ing to  findings  of  fact  at  the  trial,  the  evid- 
ence did  not  clearly  shew  that  the  promissory 
^otes  sued  on  had  been  signed  by  the  defend- 
ants, and  it  was  proved  that,  if  they  had 
signed  them,  they  did  so  without  knowing 
that  they  were  promissory  notes  and  in  the 
belief,  induced  by  the  false  representations 
of  the  agent  of  the  payee,  that  the  documents 
they  signed  were  petitions  to  the  government 
for  a  road: — Held,  following  Foster  v.  Mc- 
Kinnon,  L.  R.  4  C.  P.  704,  and  Lewis  v.  Clay, 
77  L.  T.  653,  that,  notwithstanding  the  lan- 
guage of  ss.  29  and  38  (b)  of  the  Bills  of 
EiXchange  Act,  1890,  the  defendants  were  not 
liable  to  the  plaintiffs,  although  they  were 
hblders  in  good  faith,  for  value  and  without 
notice  of  any  defect  or  fraud,  and  had  ac- 
quired the  notes  during  their  currency. 
Alloway  v.  Hrahi,  24  CkK:.  N.  253,  14  Man. 
L.  R.  627. 

Fra«d  or  Duress  —  Bills  of  Exchange 
Act,  8.  29— Holder  in  due  course — Value — 
Good  faith — Notice  of  defect — Note  pa;j'able 
to  bearer  —  Restrictive  indorsement.  Oibson 
V.  Coate9  (Man.),  1  W.  L.  R.  556. 

Holder — Action — Ratificaiion.l — ^Where  a 
promissory  note  was  delivered  by  McG.,  the 
holder,  to  P.,  whose  name  McG.  wished  to 
use  in  the  collection  of  the  note,  and,  subse- 
quently and  before  the  note  was  due,  McG. 
got  It  from  P.,  telling  him  that  he  was  going 
to  place  it  with  a  banker,  and  he  had  better 
direct  him  to  collect  it.  P.  never  gave  any 
direction  to  collect  it,  and  did  not,  before 
commencement,  authorize  the  action,  but  he 
subsequently  ratified  it,  stating  he  would  have 
authorised  it  in  the  first  instance  if  he  had 
been  asked  to  do  so: — ^Held,  in  an  action  on 
the  note  in  the  name  of  P.,  that  he  was  en- 
titled to  recover  as  holder.  Potter  v.  Mor- 
riaey,  Potter  v.  Creaghan,  35  N.  B.  Reps. 
465. 


Holder  for  Valve — Holder  for  Collection 
—  Pleading.]  —  In  an  action  baaed  upon  a 
promissory  note,  where  the  defendant  pleads 
that  plaintiff  is  not  a  regular  holder  for  value, 
the  letter  may  reply  that  he  holds  the  note 
for  collection  on  behalf  of  the  last  indorser, 
and  such  answer  will  not  be  rejected  on  mo- 
tion, as  changing  the  basis  of  the  action. 
Legal  and  Financial  Exchange  v.  C7oifieron, 
5  Q.  P.  R.  98. 

Holder  for  Val«e  —  Notice  —  Executor. 
Evan%  V.  RolU,  4  O.  W.  R.  125. 


Holder  im  Dne  Oovrse — Defect  in  title 
— Onus — Indorsement  after  maturity — Ejquit- 
ies — Payment  on  account — Smith  v.  Oallnaith 
(Man,).  1  W.  L,  R.  227. 

Holder  im  Due  Course  —  Effect  of  in- 
dorsement— Evidence.  Wiedeman  v.  ChUttard, 
1  O.  W.  R.  110. 

Holder  ia  D«e  Course  —  Indorsement 
in  Blank  —  Special  Indorsement  by  Trans- 
feree-^ Attempted  Cancellation  and  Delivery 
to  Further  Transferee — Title — Right  of  Ac- 
tion— Undertaking  —  Amendment — Bills  of 
Exchange  Act,] — Payee  of  a  note  indorsed  it 
in  blank.  The  Standard  Bank  of  Oanada 
became  holders  as  collateral  security.  The 
bank  stamped  on  the  back  over  the  indorse- 
ment the  words,  '*  Pay  Standard  Bank  of 
Canada  or  order,"  thus  converting  it  into 
a  special  indorsement  to  that  bank.  The 
plaintiffs  took  over  the  account,  depositing 
the  note,  receiving  the  note  and  other  securi- 
ties, paying  therefor  $13,800.  The  note  was 
again  stamped  ''  Pay  to  the  order  of  the 
Sovereign  Bank  of  Canada,"  over  the  words 
already  there,  "  Pay  Standard  Bank  of  Oein- 
ada  or  order,"  so  as  to  partly  obliterate  them, 
but  not  so  that  both  indorsements  could  not 
be  plainly  made  out.  On  these  facts  it  was 
held  that  the  intention  of  the  two  bank 
managers  was  to  transfer  to  plaintiffs  all 
the  title  of  the  Standard  Bbnk  to  the  note, 
and  that  the  effect  was  that  plaintiffs  be- 
came the  holders  of  the  note  and  entitled  to 
maintain  the  action.  Sovereign  Bank  v. 
Gordon,  4  O.  W.  R.  152,  9  O.  L.  R.  146. 

Illegal  Consideration  —  Unreasonable 
Restraint  on  Marriage  —  PuhUc  Policy.]  — 
Appeal  by  plaintiff  from  judgment  of  Street, 
.T.  (2  O.  W.  R.  1129,  24  Occ.  N.  17,  6  O. 
L.  R.  708),  dismissing  action  by  an  unmar- 
ried woman  against  administrator  of  the  es- 
tate of  Albert  Rose,  whose  housekeeper  plain- 
tiff was,  upon  a  promissoi^  note  for  f  1,500 
made  by  the  intestate.  The  consideration 
was  an  agreement  by  plaintiff  not  to  many 
while  the  intestate  lived: — Held,  that  the 
contract  was  not  one  in  restraint  of  mar- 
riage for  such  an  unreasonable  period  as  to  be 
contrary  to  the  policy  of  the  law.  Judgment 
for  plaintiff  for  the  promissory  note  sued  on 
and  interest.  Crowder  v.  Sullivan,  4  O.  W. 
R.  397,  25  Occ.  N.  31.  9  O.  L.  R.  27. 

lUesality  —  Consideration  —  Election 
Fund,]  —  There  can  be  no  recovery  upon  a 
promissory  note  given  for  the  purpose  of 
raising  funds  to  be  used  at  an  election,  or 
upon  a  renewal  of  such  a  note.  St,  Pierre  v. 
VEcuycr,  Q.  R.  23  S.  C.  495. 

Indorsement  —  Liability  —  Evidence  to 
Vary  Contract,] — Parol  evidence  will  not  be 
received  to  shew  that  a  person  who  indorsed 
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a  promissory  note  to  another  for  valuable 
oonsideration,  stipulated  at  the  time  that  he 
was  not  to  be  liable  on  the  indorsement. 
Smith  V.  Squires,  13  Bian.  L.  R.  360,  follow- 
ed.   Emerton  y.  Erwin,  10  B.  G.  R.  101. 


— "Note  Payable  to  Another — Ah- 
9enee  of  Indor$ement  by  Payee  —  Liability  — 
Notice  of  Di$konour — Pretentment  —  Waiver 
—  Indor9er  Becoming  Administrator  of 
Maker.] — The  defendant  A.  M.  put  his  name 
on  the  back  of  a  promissory  note  made  by  M. 
M.  to  the  order  of  the  plaintiff,  which  was 
then  delivered  to  the  plaintiff: — ^Held,  that 
the  defendant  A.  M.  was  an  indorser  of  the 
note,  liable  as  such  to  the  payee  and  entitled 
to  notice  of  dishonour.  M.  M.  died  before 
maturity  of  the  note,  and  the  defendants  A. 
M.  and  H.  were  appointed  two  of  his  admin- 
istrators; after  their  appointment  and  before 
maturity,  they  had  a  conversation  with  the 
plaintiff  in  respect  of  the  note,  and  the  plain- 
tiff swore  that  he  told  them  when  it  would 
be  due,  and  one  of  them  asked  for  an  exten- 
sion of  time,  which  was  granted.  The  defend- 
ant A.  M.  swore  that  the  plaintiff  tofd  him 
not  to  worry,  that  he  would  not  look  to  him 
for  payment,  but  take  whatever  the  estate 
was  able  to  pay.  and  he  did  not  ask  for  an 
extension,  nor  did  he  hear  the  defendant  H. 
ask  for  any.  The  defendant  H.  could  not 
remember  what  took  place :  —  Held,  insuffi- 
cient to  prove  that  the  deffendant  A.  M. 
waived  presentment  or  notice  of  dishonour. 
The  plaintiff  also,  before  maturity,  pursuant 
to  administrators'  advertisement  for  creditors, 
filed  with  their  solicitor  a  copy  of  the  note 
and  a  statutory  declaration  that  it  was  un- 
paid:— ^Held,  that  this  is  not  such  a  present- 
ment as  is  required  by  s.  45  of  the  Bills  of 
Exchange  Act,  1890: — Held,  also,  that,  not- 
withstanding that  the  indorser  became  one  of 
the  deceased  maker's  administrators  before 
maturity  of  the  note,  presentment  and  notice 
of  dishonour  were  nevertheless  necessary. 
Fraser  v.  McLeod,  2  Terr.  L.  R.  154. 


—  Parol  Evidence  to  Vary 
<'ontraet — InadmisHbility.]  —  Parol  evidence 
will  not  be  received  to  shew  that  a  person 
who  indorsed  a  promissory  note  to  another 
for  valuable  consideration  stipulated  at  the 
time  that  he  was  not  to  be  liable  on  the  in- 
dorsement, that  he  would  be  contradicting  the 
contract  which  such  indorsement  by  s.-s.  2  of 
«.  55  of  the  Bills  of  Exchange  Act,  1800, 
imports.  Abrey  v.  Crux,  L.  R.  5  C.  P.  37, 
Henry  v.  Smith,  39  Sol.  J.  559,  and  New 
London  Credit  Syndicate  v.  Neale,  [1898] 
2  Q.  B.  487.  followed.  Pike  v.  Street  Moo. 
A  M.  226,  dissented  from.  Smith  v.  Squire$, 
21  Occ.  N.  216,  13  Man.  L.  R.  360. 


—  Ftilae  Signature  of  Maker  — 
Holder  in  Due  Course,]  —  The  indorser  for 
aoedinmodation  or  for  value,  of  a  bill  or  note 
cannot  set  up  against  the  holder  in  due  course 
that  the  signature  of  the  maker  lis  false. 
rhoquette  v.  Leclaire,  Q.  R.  19  S.  C.  521. 


ladorsev  —  Procurement  by  fraud  —  Diis- 
coont — ^Notice  to  agent  of  holder — ^Notice  to 
bank — ^Property  in  notes  not  passing — Con- 
flict of  evidence.  Merchants  Bank  v.  Orim- 
•*•«,  2  O.  W.  R-  729,  4  O.  W.  R.  179. 

J«lat  wad  SoTexml  Kotes — RelcMe  of 
Co-maker  —  Reservation  of  Bights  —  Subse- 
-gittnt  Deed  —  Implication.[   —  One  of  five 


makers  of  a  joint  and  several  promissory  note 
was  absolutely  released  by  the  holder,  by  an 
instrument  under  seal,  no  reservation  of 
rights  against  the  other  makers,  but  the  plain- 
tiff sought  to  recover  against  one  of  them, 
upon  the  ground  that  it  was  intended  that 
there  should  be  a  reservation,  and  that  this 
was  recognized  by  a  subsequent  instrument 
under  seal,  to  which  the  maker  who  had 
been  released  was  not  a  party,  but  the  de- 
fendant was,  whereby  it  was  stipulated  that 
the  individual  liabilities  and  indebtedness  of 
the  defendant  to  the  plaintiff  should  not  be 
abandoned:  —  Held,  that  the  defendant  was 
discharged  by  the  release  of  his  co-maker,  and 
that  the  effect  was  not  changed  by  the  subse- 
quent instrument.  Bogart  v.  Robertson,  24 
Occ.  N.  348,  8  O.  L.  R.  261,  3  O.  W.  R.  758, 
6  O.  W.  R.  896,  11  O.  L.  R.  295. 

Joint  Makers  —  Action  against  Both  — 
Judgment  against  One  —  Subsequent  Action 
against  Qther — Former  Action — Amendment 
— Lapse  of  Time.] — ^The  defendants  G.  and 
N.  were  sued  jointly  as  makers  of  a  promis- 
sory note  for  $25.  The  writ  of  summons, 
which  was  issued  in  January,  1885,  was 
served  on  the  defendant  N.,  and  the  defendant 
G,  accepted  service.  N.  appeared  and  plead- 
ed, but,  by  arrangement,  nothing  was  done  in 
relation  to  the  claim  against  the  defendant 
G.  In  November,  1885,  N.  withdrew  his  de- 
fence, and  confessed  the  action,  and.  final  judg- 
ment was  entered  against  him,  on  which  some 
payments  were  made.  In  1809  the  plaintiff 
commenced  proceedings  against  the  defendant 
G.,  who,  under  an  agreement  reserving  his 
rights,  appeared  and  pleaded:  —  Held,  that 
the  judgment  entered  on  confession  against 
the  defendant  N.  was  an  answer  to  the  claim 
subsequently  made  against  the  defendant  G. 
McLeod  V.  Power,  [1898]  2  Ch.  295,  follow- 
ed : — Held,  further,  that  the  action  having 
been  brought  against  defendants  as  joint 
debtors  only,  the  position  of  G.  in  the  suit 
was  not  affected  by  the  fact  that  the  note 
in  question  was  a  joint  and  several  one,  and 
that  the  plaintiff,  in  another  suit,  might  have 
some  claim  against  G.  alone.  Per  Town- 
shend,  J. — ^The  plaintiff  could  not  succeed 
without  an  amendment,  and  no  amendment 
should  be  permitted  after  the  lapse  of  fifteen 
years.  Per  Meagher,  J.,  dissenting : — As  the 
reception  of  the  note  was  not  objected  to  on 
the  trial,  or  the  existence  of  the  judgment 
against  N.  urged  as  an  answer,  a  stage  had 
been  reached  when  the  form  of  action  was 
not  materia] ;  also,  that,  as  either  objection, 
if  raised  upon  the  trial,  could  have  been 
cured  by  amendment,  the  facts  should  h 
looked  at  rather  than  the  form,  and  the  de- 
defendant  G.  should  not  be  permitted  to 
succeed  on  a  mere  technicality.  McDonald 
V.  Gillis,  33  N.  S.  Reps.  244. 

Joint  Oblisation — Statute  of  Limita- 
tions—  Payments  by  one  maker — Agency  — 
Evidence  of — Costs.  Harris  v.  Greenwood,  4 
O.  W.  R.  140. 

Jiidcment    asainat    one    Indorser  — 

Insolvency  of  Another  Indorser — Acceptance 
of  Part  of  Claim  and  Transfer  of  Same — Re- 
lease from  Transferee.] — A  bank,  by  their 
pr^te-nom  H.,  had  recovered  judgment  against 
L.,  the  first  indorser,  and  A.,  the  second  in- 
dorser, of  a  promissory  note.  A.  having  fail- 
ed, H.  filed  with  the  curator  of  A.*s  estate 
a  claim  based  on  this  judgment.  Shortly 
afterwards  the  "bank  accepted  a  certain  sum 
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from  A/s  daughter,  by  way  of  composition, 
and  transferred  their  claim  to  her,  retaining, 
however,  possession  of  the  note.  Afterwards, 
by  an  agreement  between  them,  she  released 
L.  from  all  claims  which  she  might  have 
against  him  by  virtue  of  the  transfer  men- 
tioned:— Held,  that  the  transfer  by  the  bank 
was  of  their  entire  claim  under  the  judgment, 
that  is,  its  right  of  recovery  against  all  par- 
ties to  the  note,  and  not  a  release  by  the 
bank  of  their  rights  against  the  insolvent 
only;  and  that  the  discharge  to  L.  was  valid 
as  against  the  bank  and  all  claiming  under 
them.    Langlois  v.  Harel,  Q.  R.  13  K.  B.  475. 

Iiiability  of  Indors«r  —  Agreement  to 
become  liable  —  Absence  of  indors^nent  by 
payee — Action  by  payee — Authority  of  decided 
euhes.  Slater  v.  Laheree,  5  O.  W.  E.  420, 
539,  6  O.  W.  R  628,  10  O.  L.  R.  G48. 

IfOat  Note — Action  on — Security,} — The 
payee  of  a  lost  promissory  note  cannot  sue 
upon  the  note,  simply  offering  to  reimburse 
the  maker  if  the  note  is  found,  but  he  must 
ofter  to  give  security  that  the  maker  shall 
not  be  troubled  on  account  of  the  note.  2. 
This  rule  applies  as  well  to  the  case  of  a  non- 
negotiable  note  which  is  probably  destroyed, 
as  to  that  of  a  negotiable  note  which  is  aiinply 
lost.  Pillow  and  Hersey  Co.  v.  UEspiranoe, 
g.  R.  22  S.  C.  213. 

lioat  Note — Action  on — Security  - —  Plead- 
ing— Striking  out — Costs,] — In  an  action  on 
a  promissory  note  alleged  to  have  been  de- 
stroyed by  error,  where  the  plaintiff  declares 
that  he  has  offered  to  the  defendant  and  is 
still  ready  to  give  him  security  against  any 
liability  thereon,  and  the  defendant,  aftei 
denying  all  the  allegations  of  the  action,  fur- 
ther pleads  want  of  security,  and  sets  up 
facts  tending  to  establish  that  he  is  not  liable, 
a  motion  to  set  aside  such  defence  will  be 
dismissed,  but  without  costs.  Rowan  v.  Ross, 
3   Q.   P.   R.  391. 

Material  Alteration  —  Renewal — Con- 
flict of  Evidence — Appeal.] — ^To  an  action  on 
a  promissory  note  the  defendants  pleaded  that 
the  note  sued  on  was  given  in  renewal  of  a 
prior  note  for  a  larger  amount,  and  that  the 
original  note  was  rendered  void  by  being  ma- 
terially altered  by  the  addition  thereto  of  a 
charge  for  interest,  of  which  alteration  the 
defendants  had  no  knowledge  at  the  time  of 
making  the  renewal  note.  There  was  a  con- 
flict of  evidence  as  to  the  alteration  referred 
to,  but  the  plaintiflTs  version  was  supported 
by  the  appearance  of  the  note  itself,  which 
appeared,  on  the  face  of  it,  to  have  been  all 
written  at  the  one  time,  with  the  one  ink, 
and  in  the  one  handwriting,  and  bore  no  evi- 
dence of  having  been  altered.  The  appear- 
ance of  the  note  being  consistent  with  the 
plaintiff's  evidence,  and  hardly  reconcilable 
with  that  of  the  defendants,  and  the  trial 
.Tudpe,  after  seeing  and  hearing  the  witnesses, 
*  having  accepted  the  plaintiff's  version  : — Held, 
that  there  was  no  reason  for  interfering  with 
his  decision.  Brennan  v.  Sutherland,  37  N. 
N.   S.  Reps.  370. 

Hotioe  of  Dialionoiir  —  Presentment  — 
Demand  prior  to  action — Power  of  attorney. 
Patriarche  v.  Krammerer,  1  O.  W.  R.  425. 

Notice  of  Speolfio  Purpose — Collateral 
security — ^Bank---€onsideration  —  Holder  in 
due  course — "  Negotiate."  Ontario  Bank  v. 
Poole,  1  O.  W.  R.  20,  832. 


Notioe  of  Dishonour — Sufficiency — Hus- 
band and  Wife — Agency,} — Notice  is  merely 
knowledge,  and  notice  to  an  indorser,  who  is 
also  agent  for  another  indorser,  at  once  be- 
comes in  law  the  knowledge  of  the  principal, 
with  all  its  consequences.  In  an  action 
against  husband  and  wife,  indorsers  on  a 
promissory  note  given  as  one  of  a  series  of 
renewals  during  some  years,  under  an  agree- 
ment, of  which  the  husband  had  knowledge,  in 
which  the  notice  of  dishonour  given  was  a 
letter  in  the  words :  **  I  beg  to  advise  you 
that  Mr.  T.  C.  L.'s  note  for  $3,500  in  your 
favour,  indorsed  by  yourself  and  wife,  and 
held  by  our  estate,  was  due  yesterday.  As  I 
have  not  received  renewal,  will  you  kindly  see 
that  the  same  is  forwarded  with  cheque  for 
discount,  as  there  is  no  surplus  on  hand:" 
addressed  and  sent  to  the  husband  only : — 
Held,  on  the  evidence,  that  the  husbai&d  was 
agent  for  the  wife,  and  that  such  letter  was  a 
sufficient  notice  of  dishonour  to  both  the  hus- 
band and  wife.  Paul  v.  Joel,  3  H.  &  N.  455, 
followed.  Judgment  of  Falconbridge,  C.J.,  2 
O.  L.  R.  582,  21  Occ.  N.  563,  affirmed. 
Counsell  v.  Livingston,  22  Occ.  N.  360,  4  O. 
L.  R.  340.  1  O.  W.  R.  444. 

Notiee  of  Protest — Attack  on — Inscrip- 
tion de  Faux.] — A  notice  of  protest  of  a  bill 
or  note  made  by  a  notary  can  be  attacked 
only  by  an  inscription  en  faux.  CKoquetie  v. 
McDonald,  Q.  R.  19  S.  C.  408. 

Oral  AKreen&ent  ContemporaaLeous 
with  Note — Evidence  of  —  Consideration  — 
Contradictory  written  documents  —  New 
trial  —  Objection  to  evidence  not  taken  Pt 
trial — ^Discretion  of  Court.  Conley  v.  Ash- 
ley, 1  O.  W.  R.  704. 

Order  on  Debtor — Acceptance — Unincor- 
porated Body — Officers — Personal  Liability — 
Mectianics^  Liens — Drawback,] — The  plaintiff 
brought  an  action  on  the  following  document ; 
**The  Board  of  Managers,  Presbyterian 
Church.  Moose  Jaw.  Please  pay  H.  Mc- 
Dougall  the  sum  of  $817.85  on  my  account 
and  oblige  me.  James  Brass:"  whiclr  was 
accepted  as  follows :  "  Accepted.  D.  McLean, 
Chairman ;  A.  B.  Potter.  Treasurer."  It  was 
found  as  a  fact  that  McLean  and  Potter  were 
members  of  the  board,  an  unincorporated 
body : — Held,  that  the  document  was  a  bill  of 
exchange;  and,  following  Owen  v.  Van  Uster, 
10  C.  B.  318,  that  McLean  and  Potter  were 
personally  liable  thereon.  Brass  was  the  con- 
tractor with  the  board  for  the  erection  of  a 
manse.  If  the  contract  had  been  completed,. 
$817.85  would  have  been  owing  to  him;  but 
the  trial  Judge  found  that  it  had  been  left 
uncompleted  to  the  value  of  $80.  This  waa 
allowed  to  be  set  off  against  the  amount  of 
the  plaintiff's  claim;  and  it  was  contended 
that  the  defendants  were  entitled  further  to 
retain  10  per  cent,  of  the  contract  price  for 
thirty  days  after  the  completion  of  the  con- 
tract, under  the  provisions  of  the  Mechanics'^ 
Lien  Ordinance : — Held,  that  the  defendants 
were  not  so  entitled.  McDougall  v.  McLean, 
1  Terr.  L.  R.  450. 

Partnersl&ip  —  Liability  —  Evidence  — 
Authority  of  Manager.]  —  Action  against  the 
members  of  a  partnership  carrying  on  businesa 
under  the  name  of  the  O.  T.  L.  Co.,  on  a 
promissory  note  reading  as  follows : — ^*  Sixty' 
days  after  date  we  promise  to  i>ay  D.  &  B. 
or  order  $407.29  nt  the  Imperial  Bank  here ; 
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value  received :"  and  signed  "  W.  D.  R., 
Manager,  O.  T.  L.  Co. :"— Held,  Wetmore,  J., 
dissenting,  that  evidence  of  the  circumstances 
surrounding  the  making  and  the  accepting  of 
the  note  was  admissible  for  the  purpose  of 
shewing  who  was  intended  to  be  liable  on  the 
note.  That,  on  the  terms  of  the  note  and  the 
evidence  of  the  surrounding  circumstances  in 
this  case,  the  defendants  were  liable.  The  de- 
fendants carried  on  a  lumbering  business  in 
partnership.  R.  was  their  manager  at  the 
place  of  operations.  The  partnership  kept  in 
the  vicinity  of  their  mill  a  boarding-house,  at 
which  their  workmen  boarded,  and  a  store  for 
the  sale  to  them  of  supplies.  R.  ordered  goods 
which  were  used  in  the  boarding-house,  the 
store,  or  the  mill : — Held,  that  Uie  ordering 
of  the  goods  was  within  the  scope  of  R.'s 
authority,  and  that  the  defendants  were  there- 
fore liable.  Ferguson  v.  Fairchild,  1  Terr. 
L.R.  329. 

Payment — Price  of  goods — Destruction  by 
fire — Application  of  insurance  moneys — In- 
terest of  vendees — Insurable  interest — ^Trust 
—Notice — Indemnity.  Imperial  Bank  of  Can- 
ada V.  Hinnegan,  5  O.  W.  R.  247. 

Payment — Accord  and  Satisfaction — Mis- 
toko— Principal  and  Agent. 1— On  being  press- 
ed for  payment  of  the  amount  of  a  promissory 
note,  the  defendant  offered  to  convey  a  lot 
of  land  (which  he  then  shewed  to  the  plain- 
tiib'  agent)  to  the  plaintiffs  in  satisfaction  of 
the  debt.  The  agent,  after  inspecting  the 
land,  made  a  report  to  the  plaintiffs,  but 
gave  an  erroneous  description  of  the  property 
to  be  conveyed.  On  being  instructed  by  the 
plaintiCb  to  obtain  the  conveyance,  the  plain- 
tiffs* solicitor  observed  the  mistake  in  the  de- 
scription and  took  the  conveyance  of  the  lot 
which  had  actually  been  inspected  at  the  time 
the  offer  was  made.  More  than  a  year  after- 
wards the  plaintiffs  sued  the  defendant  on 
the  note,  and  he  pleaded  accord  and  satisfac- 
tion by  conveyance  of  the  land.  In  their  reply 
the  plaintiffs  alleged  that  the  property  con- 
veyed was  not  that  which  had  been  accepted 
by  them,  and  at  the  trial  the  plaintiffs  re- 
covered judgment.  On  appeal  to  the  full 
Court  the  judgment  at  the  trial  was  reversed 
and  the  action  dismissed:  —  Held,  afiSrming 
tke  judgment  in  9  B.  C.  R.  257,  that  the 
plaintiffs  were  bound  to  accept  the  lot  which 
had  been  offered  to  and  inspected  by  their 
agent  in  satisfaction  of  the  debt,  and  could 
not  recover  on  the  promissory  note.  Pither 
J.  Manley,  23  Occ.  N.  64,  32  S.  C.  R.  651. 

Payment — Collateral  security  —  Mortgage 
of  Ic-ase — Receipt  of  rents  by  creditor — Charg- 
ing creditor  with  rents  not  collected.  Barton 
T.  (iUhcrt,  4  O.  W.  R.  406. 

Payment  by  Plaintiir— Liability  of  de- 
fendant as  joint  makei^— Contribution  —  De- 
fence—Counterclaim— Accounts— Costs.  Dun- 
tan  V.  Tohin  (B.C.),  2  W.  U  R.  396. 

Payaaent  to  Agent — Authority  to  receive 
—Notice  to  maker  to  pay  to  principal.  Mur- 
9h  V.  Canning  (N.W.T.),  2  W.  L.  R.  103. 

Plaee  of  Payn&ent — Place  of  Making — 
Jurisdiction  of  Courts  of  Another  Province — 
EUetion  of  Domicil — Statutes,]  —  Action  on 
pt^omissory  notes  dated  and  payable  at  Mon- 
treal m  the  province  of  Quebec.  Plea  to  the 
&-7 


jurisdiction,  the  defendant  alleging  that  he 
was  domiciled  in  Ontario  and  served  there, 
and  that  the  cause  of  action  did  not  arise  in 
Quebec  because  the  notes  were  made  and  sign- 
ed in  Ontario,  although  dated  at  Montreal : — 
Held,  that  63  V.  c.  38  does  not  affect  prior 
elections  of  domicil  made  tacitly  in  a  note  by 
virtue  of  52  V.  c.  48,  in  force  when  the  notes 
were  made.  2.  That  the  election  of  domicil 
was  one  of  the  terms  of  the  contract,  and  a' 
right  could  not  be  affected  by  a  subsequent 
statute.  Merchants  Bank  of  Halifax  v.  Gra- 
ham, 3  Q.  P.  R.  415. 

Pledgee  of  Promissory  Note — Holder 
— Exchange,] — 1.  A  pledgee  of  a  promissory 
note  given  as  collateral  security,  is  a  holder 
in  good  faith.  2.  A  promissory  note  given  in 
exchange  for  another  note  which  had  been 
handed  over  by  the  owner  for  collection,  is  the 
property  of  the  person  who  owned  the  note  for 
which  it  was  given  in  exchange.  BHanger  v. 
Rohert,  Q.  R.  21  S.  C.  518. 

Power  of  Agent  for  OoUeotion  to 
Compromise — Striking  out  claim  for  wages. 
Quenot  v.  Girardot,  1  O.  W.  R.  638. 

Preseription — Notarial  Note  en  Brevet 
— Term,] — ^A  promissory  note  made  before  a 
notary  en  brevet,  signed  by  a  farmer,  in 
favour  of  a  person  who  is  not  a  trader,  for. 
money  lent,  is  subject  to  a  prescription  of  30 
years.  Robert  v.  Charhonneau,  Q,  R.  22  S. 
C.  466. 

Presoription — Part  Payment  —  Proof  of 
— Payment  hy  Curator  of  Insolvent,] — In  a 
commercial  matter  part  payments,  amounting 
to  a  tacit  acknowledgment,  having  the  effect 
of  interrupting  prescription,  may  be  proved 
by  witnesses.  2.  Article  1235,  C.C,  line  1, 
does  not  apply  to  a  promissory  note,  the  proof 
of  promissory  notes  and  bills  of  exchange 
being,  by  the  terms  of  Art.  2341,  subject  to 
the  law  existing  in  England  in  1849.  3.  The 
payment  of  dividends  by  the  cu^tor  of  a 
person  who  has  made  an  assignment  of  his 
property,  has  the  same  effect  as  to  interrupt- 
ing proscription  as  a  payment  made  by  the 
debtor  himself.  Boulet  v.  Metayer,  Q.  R.  23 
S.  C.  289. 

Preseription  —  Statute  of  Limitations — 
Acknowledgment  —  Executor  de  Son  Tort  — 
Payments  by  —  Bills  of  Exchange  Act  — 
Dominion  and  Provincial  Legislation,] — A 
payment  or  acknowledgment  by  an  executor 
de  son  tort  cannot  be  relied  upon  to  prevent 
the  Statute  of  Limitations  from  operating  as 
a  bar,  where  the  action  in  which  it  is  set  up 
is  brought  against  the  lawful  personal  repre- 
sentative of  the  deceased.  But  where  the 
executor  de  son  tort  has  made  payments  of 
interest  in  respect  to  a  promissory  note,  with- 
in six  months  before  the  action  commenced, 
and  the  holder  of  the  note  brings  action 
against  him  to  make  him  answerable  to  the 
extent  of  the  goods  of  the  deceased  come  to 
his  hands,  it  is  not  open  to  the  defendant, 
for  the  purpose  of  preventing  a  pajinent 
giving  a  new  start  to  the  Statute  of  Limita- 
tions (which  effect  it  wouold  have  if  made 
by  the  lawful  personal  representative),  to 
rely  on  his  having  been  a  wrongdoer  and 
not  the  true  representative.  As  between 
himself  and  the  plaintiff,  as  respects  pay- 
ments made  by  the  executor  de  son  tort  and 
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their  effect,  the  latter  is  to  be  treated  a? 
the  trae  representative  of  the  deceased.  The 
Bills  of  Exchange  Act  does  not  deal  with  the 
consequences  which  are  to  flow  from  ^  the 
character  which,  according  to  its  provisions, 
is  attached  to  the  promise  which  a  bill  or  note 
contains,  and  therefore  these  consequences  fall 
to  be  determined  according  to  the  law  of  the 
province  in  which  the  liability  is  sought  to 
be  enforced.  Cook  v.  Doddt,  23  Occ.  N.  825, 
0  O.  L.  R.  e08,  2  O.  W.  R.  936. 

Presentment  —  Pleading  —  Waiver  — 
Amendment — Jurisdiciion  of  County  Court.] 
— ^The  plaintiffs  inserted  the  defendant's  ad- 
vertisement in  two  of  their  publications  for 
the  sums  of  $10  and  $15  respectively. 
Separate  agreements  were  made  in  respect 
to  each  publication,  but  the  agreements  were 
made  at  the  same  time,  and  the  defendant, 
at  the  same  time  that  the  agreements  were 
made  and  signed,  gave  the  plaintiffs  his  pro- 
missory note  for  the  sum  of  $25  payable  four 
months  after  date  at  the  defendant's  office. 
The  plaintiffs'  statement  of  claim  contained 
claims  based  upon  the  note  and  upon  the 
original  consideration: — Held,  that  the  daim 
ba£d  upon  the  original  consideration  was 
within  the  jurisdiction  of  a  County  Court. 
The  defence  that  the  note  was  not  presented 
for  payment,  and  that  while  it  was  current, 
the  remedy  upon  the  consideration  was  sus-. 
pendcd,  must  be  pleaded.  If  the  defendant 
were  allowed  to  amend  by  pleading  such  de- 
fence, the  plaintiffs  should  also  be  allowed  to 
amend  by  alleging  that  presentment  was 
waived  by  subsequent  promises  in  writing  to 
pay.  Something  was  to  be  inferred  from  the 
duty  of  a  clerk  whose  duty  it  was  to  make 
presentments,  and  who  testified  that  he  had 
done  so  in  the  case  in  question.  Sharp  v. 
Poicer,  33  N.  S.  Reps.  371. 

Protest — Waiver — Curator  of  Insolvent:] 
— The  curator  appointed  upon  an  abandon- 
ment of  property  under  the  Code  of  Proce- 
dure has  no  authority,  more  particularly,  as 
in  the  present  case,  without  leave  of  a  Judge 
of  the  Superior  Court  or  the  advice  of  the 
creditors  or  inspectors,  to  waive  on  behalf 
of  the  insolvent  protest  of  a  promissory- 
•note  indorsed  by  the  latter,  and  a  waiver 
under  such  circumstances  does  not  bind  the 
indorser.  Judgment  in  O.  R.  22  S.  C.  474 
affirmed.  Denenherg  v.  MendeUhon,  Q.  R.  23 
S.  C.  128. 

Protest — Waiver — Curator  of  Insolvent,] 
— The  curatpr  to  an  abandonment  of  property 
has  no  right  to  waive  protest  of  a  promissory 
note  of  which  the  insolvent  is  the  indorser. 
MoUona  Bank  v.  Steel,  Q.  R.  23  S.  C.  316, 
5  Q.  P.  R.  84. 

Protest — Waiver — Form  of  Pleading.] — 
The  words  **  I  hold  myself  responsible  for 
the  note,"  written  and  signed  by  the  indorser 
upon  the  face  of  the  note,  amount  to  a 
waiver  of  protest;  and  a  declaration  alleging 
this  fact  is  sufficient  law.  Ranger  v.  Aumais, 
5  Q.  P.  R.  184. 

Power  of  Attorney — Renewal  of  Ac- 
commodation "Note — Indorsment  hy  Agent — 
Authority  of  Agent — Extension  of  Time  for 
Payment.] — A  power  of  attorney  given  by 
one  person  to  another  authorizing  the  latter 
to  attend  to  the  affairs  of  the  former,  does 


not  empower  the  attorney  to  indorse  a  pro- 
missory note  for  the  accommodation  of  the 
maker  thereof,  although  such  note  may  be 
a  renewal  of  an  accommodation  note  in- 
dorsed by  his  principal.  The  holder  of  a 
promissory  note  who  consents  to  a  renewal 
thereof  is  deemed  to  extend  iJb&  time,  so  far 
as  the  maker  is  concerned,  for  payment,  to 
the  time  the  renewal  falls  due.  An  indorser 
of  a  promissory  note  has  a  right  to  avail 
himself  of  an  extention  of  time  given  to  the 
maker.  MoUone  Bank  v.  Cooke,  Q.  R.  27 
S.  C.  130. 

Pmrehase  Price  of  Sliaree — Misrepre- 
sentations as  to  value— Confidential  adviser^ 
Agency — Evidence.  Atlae  Loan  Co.  v.  Davie, 
5  O.  W.  R.  31. 

Renewal  —  Consideration — Acknowledg- 
ment of  Value — Connection.] — ^The  company 
respondents  sued  on  a  promissory  note  signed 
by  the  appellant  and  payable  to  the  order  of 
the  respondents,  for  value  received.  The  re- 
spondents admitted  that  they  paid  no  cash 
consideration  to  the  appellant  for  this  note, 
but  stated  that  it  was  given  in  part  renewal 
of  a  previous  note  for  a  similar  amount, 
which  appellant  executed  in  favour  of  one 
S.,  and  which  was  indorsed  and  transferred 
to  respondents,  with  another  of  like  amount, 
in  settlement  of  the  overdrawn  account  oi 
S.,  who  was  their  general  manager: — ^Heid, 
that  where  the  connection  between  the  first 
note,  for  which  valid  consideration  was  re- 
ceived, and  the  notes  given  in  renewal  thereof, 
is  clearly  established,  want  of  consideration 
is  not  a  valid  defence  to  an  action  by  the 
payee  against  the  maker  on  a  renewal  note 
in  which  the  latter  acknowledges  to  have 
received  value.  2.  Such  connection  may  be 
proved,  as  in  this  case,  by  a  consecutive  and 
uninterrupted  series  of  dates  in  the  payee's 
books  in  regard  to  the  transaction,  together 
with  the  probability  that  the  payee  would  not 
have  surrendered  a  valid  note  without  re- 
ceiving a  valid  renewal.  3.  ESven  in  the  ab- 
sence of  positive  proof  that  the  first  note 
was  indorsed  by  S.  to  the  company,  the  Court 
may  reasonably  presume  that  such  was  the 
case  from  the  fact  that  it  was  delivered  to 
the  company  and  was  in  custody  of  the  com- 
pany's cashier,  together  with  the  fact  that 
the  note  now  sued  upon  was  given  by  appel- 
lant for  value  received  and  was  payable  di- 
rectly to  the  company.  Rone  v.  Weetem 
Loan  and  Trust  Co.,  Q.  R.  11  K.  B.  292. 


Release — Proof  ly  Entries  in  Books — 
Transfer  Without  Indorsement  —  Ifotioe  of 
Transfer.] — Where  the  payee  and  the  maker 
of  a  promissory  note  agree  that  it  should 
be  released,  but  the  note  is  afterwards  trans- 
ferred by  the  payee,  with  other  assets,  to  a 
company  incorporated  to  take  over  the  busi- 
ness of  the  payee,  the  maker  may  prove  the 
release  of  the  note  by  entries  made  in  the 
company's  books,  with  the  knowledge  and 
under  the  direction  of  the  payee,  and  by 
corroborative  verbal  evidence  of  other  officers 
of  the  company.  2.  When  a  promissory  note 
is  transferred  after  maturity,  not  by  indorse- 
ment, but  by  being  included  in  a  general 
transfer  of  the  assets  of  a  business,  the  per- 
son acquiring  the  note  must  have  notice  of 
the  transfer  served  on  the  maker  before  a 
right  of  action  exists  in  favour  of  such 
transferee.  In  re  Prowse  and  Nicholson, 
M.  L.  R.  5  Q.  B.  151,  followed.  Clonbrock 
Steam  BoUer  Co.  v.  Browne,  Q.  R.  18  S. 
C.  375. 
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BeTendioation — Summary  Procedure^ —  (  cashed.       Hinton   Electric   Co,   v.   Bank   of 


An  action  by  which  the  plaintiff  demands 
that  a  certain  promissory  note  shall  be  given 
op  to  him  or  declared  void  and  of  no  effect, 
is  of  a  summary  nature.  Ekenberg  y. 
Mou$»eau,  3  Q.  P.  R.  848. 

Seouvlty  for  Debt — Husband  and  Wife 
— Parent  and  Child — Undue  Influence — Lack 
of  Independent  Advice — Conspiracy, "] — C.,  a 
man  without  means,  and  W.,  a  rich  money 
lender,  were  engaged  together  in  stock  specu- 
lations, W.  advancing  money  to  C.  at  a  high 
race  of  interest  in  the  course  of  such  business. 
C.  being  eventually  heavily  in  the  other's 
debt,  it  was  agreed  between  them  that  if  C. 
could  procure  the  signatures  of  his  wife  and 
daughter,  each  of  whom  had  property  of  her 
own,  as  security,  W.  would  give  him  a  fur- 
ther advance  of  $1,000.  Though  unwilling 
at  first,  the  wife  and  daughter  finally  signed 
promissory  notes  in  favour  of  C.  for  sums 
aggregating  over  $7,000,  which  were  de- 
livered to  W.  Neither  of  the  makers  had 
independent  advice: — ^Held,  reversing  the 
jadgment  to  the  Court  of  Appeal,  Adams  v. 
Cox,  2  O.  W.  R.  93,  3  O.  W.  R.  32,  4  O.  W, 
R.  15,  5  O.  W.  B.  419.  Taschereau,  C.J.C., 
dissmting,  that,  though  the  daughter  was  23 
years  old,  she  was  still  subject  to  the  domin- 
ion and  influence  of  her  father,  and  the  con- 
tract made  by  her  without  independent  ad- 
vice was  not  binding: — Held,  also.  Tasche- 
neaa,  C.J.C.,  and  Killam,  J.,  dissenting, 
that  his  wife  was  also  subjected  to  influence 
by  0.  and  entitled  to  independent  advice, 
and  she  was,  therefore,  not  liable  on  the 
note  she  signed.  Per  Sedgewick,  J.,  that 
tlie  evidence  produced  disclosed  that  the 
transaction  was  a  conspiracy  between  G.  and 
W.  to  procure  the  signatures  to  the  notes, 
and  that  the  wife  of  C.  was  deceived  as  to 
his  financial  position  and  the  purpose  for 
which  the  notes  were  required.  Therefore 
the  plaintiff  could  not  recover.  Cow  v. 
Adams,  25  Oca  N.  25,  35  S.  C.  R.  393. 

Slgiiatiires  Prce«red  by  Representa*- 
tiom    tkat    Aaotlier    "Would     be    Ob- 

taiaed — ^FaHure  to  obtain — Absence  of  re- 
imdiation — Consideration — Indorsee  — ^Holder 
in  due  course  for  value  without  notice.  Firsi 
National  Bank  of  Minneapolis  v.  McLean 
(Man.),  1  W.  L.  R.  538. 

Staaap  Aet,  1863*  s.  19  (Imp.) — Ap- 
plication to  British  Columbia—Bills  of  Ex- 
ekange  Act — Company  —  Cheques, ]  — Section 
19  of  the  Stamp  Act,  185S  (Imperial),  which 
exonerates  bankers  from  liability  if  they  pay 
<m  what  purports  to  be  an  authorized  in- 
dofsement.  is  inapplicable  to  British  Colum- 
bia, and  hence  did  not  come  into  force  by 
▼irtne  of  the  Ehiglish  Law  Act.  Even  if  it 
were  bron^t  into  force,  it  was  annulled  by 
the  repugnant  l^slation  of  the  Bills  of  Bz- 
change  Act.  although  not  mentioned  in  the 
i^pealing  schedule  to  the  Act.  The  Canadian 
Rills  of  Exchange  Act  was  intended  to  modi- 
fy and  alter  as  well  as  to  codify  the  law  re- 
lating to  bills  of  exchange,  cheques,  and  pro- 
miasory  notes.  A  local  manager  of  an  in- 
corporated company,  who  was  authorized  only 
to  indorse  cheques  for  deposit  with  the  BanlE 
of  British  Columbia,  indorsed  and  cashed  at 
the  Bank  of  Montreal  cheques  payable  to  the 
company  drawn  on  that  bank: — Held,  that 
the  Bank  of  Montreal  were  liable  to  the 
company  for  the  amount  of  the  cheques  so 


Montreal,  23  Occ.  N.  292,  9  B.  C.  R.  545. 
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Absolute  Transfer  —  **  Defeasance^' — 
Oral  Understanding — Property  Remaining  in 
(jh-an  tor's  Possession — Filing  —  Renewal  J] — 
The  defendant,  a  constable,  levied  upon  goods 
and  chattels  in  the  possession  of  S.  under 
an  execution  issued  on  a  judgment  recovered 
against  S.  by  M.  At  the  time  of  the  levy 
the  goods  were  covered  by  a  bill  of  sale  to 
the  plaintiff  to  secure  $150.  The  document 
purported  on  its  face  to  be  an  absolute  trans- 
fer, with  a  right  to  immediate  possession,  but 
it  was  referred  to  in  the  affidavit  as  a  bill 
of  sale,  and  the  evidence  shewed  that  there 
was  an  understanding,  not  reduced  to  writ- 
ing, that  S.  should  get  the  property  back  on 
payment  of  the  amount  secureid.  After  the 
filing  of  the  bill  of  sale,  the  property  was 
allowed  to  remain  in  the  possession  of  S. : — 
Held,  that  the  fact  of  the  property  remaining 
in  the  possession  of  the  grantor  was  not  a 
fraud  in  itself,  but  a  matter  for  the  con- 
sideration of  the  trial  Judge,  and  he  having 
found  that  the  amount  named  as  the  con- 
sideration was  due  from  the  grantor  to  the 
grantee,  and  that  the  transaction  was  not 
tainted  with  fraud,  and  the  amount  of  pro- 
perty transferred  not  being  excessive,  there 
was  no  reason  for  disturbing  his  finding. 
The  same  principle  would  apply  to  the  fact 
that  the  provision  for  redemption  of  the  pro- 
perty covered  was  not  reduced  to  writing. 
The  oral  agreement  for  the  return  of  the 
property  was  not  a  "  defeasance  *'  in  the 
sense  in  which  that  term  is  used,  and  the 
section  of  the  Act  which  requires  every  de- 
feasance to  which  a  bill  of  sale  is  subject  to 
be  filed  with  it,  was  not  applicable.  ^  The  bill 
of  sale  having  been  made  and  filed  prior  to  the 
passage  of  the  Bills  of  Sale  Act  of  1899:^ 
Held,  that  it  was  validly  filed  subject  to  the 
special  clause  as  to  the  filing  of  a  renewal 
statement,  and,  the  time  prescribed  for  the 
filing  of  a  renewal  statement  not  having 
elapsed,  that  the  bill  of  sale  was  in  no  way 
affected  by  such  provision.  Fraser  v.  Mur- 
ray, 34  N.  S.  Reps.  186. 

Aetnal  and  Oontinwed  Cluunse  of 
Possession — Rights  of  execution  creditors — 
Rule  356  (N.W.T.)— Consideration— Past  in- 
debtedness— False  statement  in  bill — Inter- 
pleader. Mueller  v.  Cameron  ( N.W.T. ),  2 
W.  L.  R.  524. 

Obattel  Mortsase  —  Renewal — Change 
of  possession — Parent  and  child — Execution 
creditor:  Goodyear  v.  Goodyear,  1  O.  W.  R. 
405. 

Cbattel  Mortsace  —  Renewal — State- 
ment of  Payments — Repetition.'] — In  an  in- 
terpleader matter  between  an  execution  cre- 
ditor and  a  chattel  mortgagee  of  the  execu- 
tion debtor,  the  validity  of  the  renewals  of 
n   chattel   mortgage   was   questioned,   on  the 
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ground  that,  while  the  first  renewal  state- 
ment shewed  all  the  payments  made  during 
the  year  and  the  total  amount  due,  the  sub- 
sequent renewal  statement  began  with  the 
total  amount  due  in  the  preceding  statement, 
and  did  not  repeat  the  payments  there  set 
out  and  credited: — Held,  sufficient.  Ghristin 
V.  Christian,  1  O.  L.  R.  634.  followed.  Kerr 
V.  Roberta,  17  Occ.  N.  337,  overruled.  Judg- 
ment of  MacWatt,  Co.J.,  in  the  2nd  Divi- 
sion Court,  Lambton,  3  O.  W.  R.  327,  affirm- 
ed. Rogers  v.  Marshall,  24  Occ.  N.  172, 
7  O.  L.  R.  291,  3  O.  W.  R.  327. 

Chattel  Mortgage  —  Seizure  under  — 
Breach  of  trust — ^Damages.  Waits  v.  Salt, 
1  O.  W.  R.  681.  2  O.  W.  R.  102<). 

Chattel  Mortgape — Seizure  under  with- 
out default — Possession  of  goods  till  default 
— Absence  of  re-demise  clause — Collateral 
security— Covenant  to  keep  up  stock — Arrears 
— Interest — Issue  of  writ  of  summons — Con- 
dition against  selling — Damages :  Stevens  v. 
Daly,  1  O.  W.  R.  G21. 

Consideration — Indorsement  of  Promis- 
sory Note.l — Under  s.  56  of  the  Bills  of 
Exchange  Act,  1890,  a  person  who  indorses 
a  promissory  note,  not  indorsed  by  the  payee, 
is  liable  as  an  indorser  to  the  latter.  Judg- 
ment of  the  Court  of  Appeal,  2  O.  L.  R.  63, 
21  Occ.  N.  375,  on  this  point  reversed.  The 
provisions  of  the  Ontario  Bills  of  Sale  Act 
requiring  the  consideration  of  a  chattel  mort- 
gage to  be  expressed  therein  is  satisfied  when 
the  mortgage  recites  that  the  indorsement 
of  a  note  is  the  consideration,  and  then  sets 
out  the  note.  Only  the  facts  need  be  stated, 
not  their  legal  effect.  Judgment  of  the  Court 
of  Appeal  on  this  point  affirmed.  Robinson 
V.  Mann,  22  Occ.  N.  2,  31  S.  C.  R.  484. 

Description  —  Construction  —  Ejusdem 
Oeneris  Rule.] — Held,  that  the  following  de- 
scription in  a  chattel  mortgage,  "  All  office 
fixtures,  lamps,  desks,  chairs,  furniture,  sta- 
tionery, and  all  goods,  chattels,  and  effects 
now  in  the  store  apd  office  of  the  mortga- 
gors," did  not  include  a  safe,  the  general 
words  being  restricted  by  the  preceding  words. 
Ooldie  V.  Taylor,  2  Terr.  L.  R.  298. 

Boonment  Havins  Eifeet  of  Bill  of 
Sale — Taking  Possession  Under — Necessity 
for  Filing — **  Hirer,  Lessor,  or  Bargainor.*'] 
— ^Action  for  a  declaration  that  a  transfer 
of  goods  from  the  defendant  to  his  brother, 
was  void  under  c.  11  of  the  Acts  of  I8i)8, 
and  ss.  1,  3,  and  4  of  R.  S.  N.  S.,  5th  ser., 
c.  02,  because  it  was  not  filed.  By  the  docu- 
ment in  question  the  defendant  transferred 
a  stock  of  goods  in  store  to  the  amount  of 
$1,500,  and  agreed  to  pay  for  the  same 
by  paying  notes  of  B.  &  Co.  to  the  amount 
of  $500,  and  by  giving  ten  notes  for  the 
balance  of  $100  each,  one  payable  every  six 
months.  The  document  concluded :  "  The 
said  6.  H.  to  hold  the  goods  in  store,  and 
whatever  goods  may  come  in  after  shall  be- 
come the  property  of  the  said  G.  II.  until  the 
said  G.  H/s  claim  is  paid  in  full.  If  I  fail 
to  pay  any  of  the  above  named  notes,  «the 
said  G.  II.  can  take  over  possession  of  the 
business  and  all  stock  in  the  said  store  at 
time  of  me  failing  to  meet  or  pay  above 
cr  aforesaid  named  notes."  This  document 
was  not  filed,  and  was  not  accompanied  by 
any  affidavit.  After  G.  H.  had  taken  posses- 
sion of  the  stock  of  goods  under  the  power, 
plaintiffs  attached  the  goods  as  the  property 


of  an  absent  or  absconding  debtor,  and  sought 
to  have  the  transfer  set  aside. — Held,  that 
the  document  in  question  came  within  the 
term  '*bill  of  sale."  as  defined  by  R.  S.  N. 
S.  c.  92,  8.  10,  aiid  should  have  been  filed, 
and  was  liable  to  be  defeated  for  non-filing 
up  to  the  time  that  G.  H.  took  possession 
under  it : — Held,  also,  that  G.  H.  did  not 
come  within  the  category  of  a  "hirer,  lessor, 
or  bargainor,"  within  the  meaning  of  s.  3 
of  c.  92,  and  that  such  section  had  there- 
fore no  application.  Manchester  v.  Hills, 
34  N.  S.  Reps.  512. 

Ezeention — Filing — Validity  —  Renewal 
— Machinery — Interpleader — Rights  of  execu- 
tion creditor — Payment  out  of  court — Costs. 
Trusslcr  Brothers  Limited  v.  Quinn,  6  O.  W. 
R.  371. 

Failure  to  Renew — New  Bill — Previous 
Agreement — Validity  —  Absence  of  Fraud  — 
Statute  of  Frauds — Possession — Affidavit  — 
Commissioner  —  Solicitor.] — A  bill  of  sale 
given  in  connection  with  the  sale  of  a  business 
held  by  the  vendor  for  the  benefit  and  pro- 
tection of  the  plaintiff,  who  had  indorsed 
certain  promissory  notes  given  by  the  vendee 
in  payment  of  the  purchase  money,  having 
expired,  in  consequence  of  failure  to  renew 
it  under  the  provisions  of  the  Act.  the  plain- 
tiff, in  pursuance  of  an  agreement  made  at 
the  time  of  the  sale,  demanded  and  received 
a  second  bill  of  sale,  to  secure  the  amount 
for  which  he  remained  liable  in  respect  of 
the  original  indorsements,  as  well  as  certain 
amounts  for  which  be  had  become  liable  as 
indorser  of  other  promissory  notes.  There 
being  no  question  of  insolvency  on  the  part 
of  the  maker  at  the  time  the  second  bill  of 
sale  was  given,  and  no  fraudulent  purpose, 
and  the  terms  of  the  agreement  being  ac- 
curately set  forth : — ^Held,  that  there  was 
no  pretence  for  holding  the  bill  of  sale  void 
under  the  Statute  of  Elizabeth :  that  the  fnct 
that  the  plaintiff  had  taken  possession  under 
his  bill  of  sale,  and  was  in  possession  at  the 
time  the  sheriff  made  his  levy,  was  sufficient, 
in  the  absence  of  fraud,  to  enable  the  plaintiff 
to  maintain  his  action:  and,  following 
Creighton  v.  Reid,  27  N.  S.  Reps* 72,  that  the 
affidavit  to  the  bill  of  sale  was  not  bad  be- 
cause it  had  been  sw^orn  before  the  solicitor 
by  whom  the  bill  of  sale  was  prepared. 
Moshcr  v.  O'Brien,  37  N.  S.  Reps.  286. 

Foreisn  Cbattel  Mortgage  —  Removal 
of  Goods  to  Territories — Non-registration — 
Rights  of  Mortgagee — Bona  Fide  Purchaser.] 
— A  chattel  mortgage  made  in  a  foreign  coun- 
try upon  goods  there,  which  is  valid  and 
binding  there  as  against  not  only  the  mort- 
gagor, but  also  subsequent  mortgagee  and 
purchasers,  is  valid  and  binding  to  the  snme 
extent  in '  the  Territories,  notwithstanding 
that  the  provisions  of  the  Bills  of  Sale  Or- 
dinances of  the  Territories  have  not  beei 
complied  with.  Where,  therefore,  goods  then 
being  in  a  foreign  country  were  comprised 
in  such  a  mortgage  and  subsequently  removed 
to  the  Territories,  and  there  taken  by  the 
agent  of  the  mortgagee  out  of  the  possession 
of  a  bona  fide  purchaser  for  value  without 
notice  to  the  mortgagor,  and  the  latter  su«»'l 
the  agent  for  conversion : — Held,  that  the 
plaintiff  could  not  succeed.  Bonin  v.  Robert- 
son, 2  Terr.  L.  R.  21,  14  Occ.  N.  150. 

Indorsement  of  Hote — Payment  —  Set- 
ting Aside  Mortgage.] — While  the  indorsing 
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by  a  person  not  a  party  to  a  note  of  his 
name  upon  it,  before  it  has  been  indorsed  by 
the  payee,  is  not  an  indorsement  in  the  legal 
sense  so  as  to  make  that  person  legally  liable 
to  the  payee,  a  chattel  mortgage  to  the  in- 
tending indorser  to  secure  him  against  the 
liability  intended  to  be  incurred  cannot  be 
set  aside  by  the  mortgagor's  assignee  for 
creditors  after  the  mortgagee  has  paid  the 
note  in  question.  Robinson  y.  Mann,  21  Occ. 
N.  S75,  2  O.  L.  R.  63. 

lavalidity  of  Bill  of  Sale— Transfer  of 
goods  in  the  ordinary  course  of  business — 
a&le  of  stock  en  bloc — Application  of  Bills 
«»f  Sale  Act.  Oreenhurg  v.  Lenz  (B.C.), 
2  W.  T^  R.  64. 

Registration  — ^  liSuhsequent  Purchaser  — 
Removal  of  Goods,] — For  purposes  of  regis- 
1  ration  of  deeds  the  North- West  Territories 
18  divided  into  districts,  and  it  is  provided  by 
Ordinance  that  registration  of  a  chattel 
mortgage,  not  followed  by  transfer  of  posses- 
sion, shall  only  have  effect  in  the  district 
in  which  it  is  made.  It  is  also  provided  that 
if  the  mortgaged  goods  are  removed  into  an- 
other district,  a  certified  copy  of  the  mort- 
gage shall  be  filed  in  the  registry  oflScer  there- 
of within  three  weeks  from  the  time  of  re- 
moval, otherwise  the  mortgage  shall  be  null 
and  void  as  against  subsequent  purchasers, 
etc. :  —  BLeld,  reversing  the  judgment  in  ap- 
peal, that  the  "  subsequent  purchaser "  in 
sDch  case  must  be  one  who  purchased  after 
the  expiration  of  the  3  weeks  from  the  time 
of  removal,  and  that,  though  no  copy  of  the 
mortgage  is  filed  as  provided,  it  is  valid 
as  airainst  a  purchase  made  within  such 
period.  Bulhert  v.  Petei-son,  25  Occ.  N.  118, 
36  S.  C.  R.  324. 


—  Statement — Affidavit — Pay- 
ments— Principal— Interest^"] — ^he  objection 
taken  to  the  validity  of  a  chattel  mortgage 
was,  that  the  renewals  were  not  sufficient, 
in  that  (1)  they  were  not  signed  by  the 
mortgagee,  and  (2)  were  not  upon  their  face 
sufficiently  explicit  In  regard  to  the  payments 
made.  On  the  back  of  each  statement  was 
an  affidavit,  signed  by  the  mortgagee  and 
sworn  by  him,  referring  to  the  statement 
upon  which  it  was  indorsed : — Held,  follow- 
ing Barber  v.  Maughan,  42  U.  C.  R.  134. 
that  this  might  be  read  as  part  of  the  state- 
ment and  being  so  read  shewed  the  state- 
ment to  bp  that  of  the  mortgagee,  which  was 
all  that  the  statute  required :  R.  S.  O.  1897 
c  148,  s.  18.  The  statement  of  payments 
made  did  not  set  forth  in  detail  the  date 
and  amount  of  each  payment  made,  but  only 
the  total  sum  paid.  It  went  on  to  state 
**  that  no  payments  have  been  made  upon  the 
said  mortgage;"  but  it  clearly  shewed  that 
payment  of  a  certain  sum  had  been  made 
on  account  of  interest,  and  no  other  pay- 
ments:— ^Held,  that  the  statute  had  been 
sufficiently  compiled  with.  Christin  v. 
Christin,  21  Occ.  N,  284,   1  O.  L.  R.  634. 

Bisl&t  of  Mortsasor  to  Possesaion — 

Seizure  by  mortgagee  —  Damages — CJounter- 
claim  —  Costs.  Clav  v.  Canada  Grocers, 
Limited,  3  O.  W.  R.  850. 

Sale  of  Bnsinesa  aa  a  Goins  Coneen 

— Chattel  Mortgage  hy  New  Firm  Covering 
Bock  Debts,] — V.  &  C.  sold  their  grocery 
business,   including  all   their  stock   in   trade 


J  and  book  debts,  to  H.  &  B.,  who  shortly  after- 
'  wards  gave  a  chattel  mortgage  to  E.  eover- 
!  ing  the  stock-in-trade  of  the  grocery  business 
i  and  also  all  book  debts  due  to  H.  &  B.  in 
I  the  business  carried  on  by  them  as  grocers. 
.  — Held,  that  the  book  debts  originally  due 
to  V.  &.  O.  and  assigned  by  them  to  H.  &  B. 
were  covered  by  the  chattel  mortgage.  Robin- 
son V.  Empey,  24  Occ.  N.  343,  10  B.  C.  R. 
466. 

Sale  or  Ezebange  of  MortsAB^<^ 
Property — Verbal  License — Ordinary  Course 
of  Business,] — The  defendant,  a  farmer,  exe- 
cuted a  chattel  mortgage  to  one  M.,  whereby 
he  assigned  all  the  goods,  chattels,  and  pro- 
perty mentioned  in  a  schedule,  and  also  any 
and  all  the  property  that  might  thereafter 
be  bought  to  keep  up  the  same,  in  lieu  thereof 
and  in  addition  thereto,  either  by  exchange 
or  purchase.  The  instrument  also  contained 
I  a  proviso  that  the  defendant  should  remain 
in  possession  of  the  mortgaged  property  un- 
til default,  with  power  to  use  the  same  in 
the  ordinary  way  while  so  in  possession,  but 
with  full  power,  right,  and  authority  to 
M.  to  enter  and  take  possession  of  the  pro- 
perty in  case  of  default  of  payment,  or  on 
the  death  of  the  defendant,  or  in  the  event 
of  the  seizure  of  the  property  at  the  suit  of 
any  creditor,  or  in  the  event  of  the  defendant 
disposing  of  or  attempting  to  dispose  of  or 
make  away  with  said  property  or  of  any 
part  thereof  without  the  written  consent  of 
M.  Included  in  the  property  mortgaged  was 
a  stallion,  which,  a  few  months  after  the 
execution  of  the  *  mortgage  and  before  any 
default  on  the  part  of  the  defendant,  but 
without  the  written  consent  of  M.,  he  ex- 
changed with  the  plaintiff  for  a  horse  belong- 
ing to  him.  After  the  exchange  the  plaintiff, 
having  discovered  that  the  stallion  was  cover- 
ed by  the  mortgage,  attempted  to  avoid  the 
transaction,  sending  the  stallion  back  to  the 
defendant  and  demanding  the  return  of  his 
own  horse,  which  the  defendant  refused  to 
deliver : — Held,  that,  as  the  mortgage  must  be 
taken  to  contain'  the  whole  contract  entered 
into  between  the  defendant  and  M.,  the  Judge 
of  the  Court  below  was  in  error  in  giving 
any  effect  to  a  mere  verbal  license,  which 
I)receded  the  mortgage  and  was  not  in  har- 
mony with  many  of  its  provisions;  and 
that  it  was  clearly  a  condition  of 
the  mortgage,  and  the  intention  of  the 
parties  thereto,  that  the  defendant  should  be 
allowed  to  sell  or  exchange  the  mortgaged 
property,  provided  such  sale  or  exchange  was 
in  the  ordinary  course  of  the  defendant's  busi- 
ness, and,  as  whether  this  exchange  had  been 
in  the  ordinary  course  of  the  defendant's 
business  or  not,  was  a  question  of  fact  which 
had  not  been  passed  upon  by  the  Court  below, 
there  should  be  a  new  trial  in  order  to  have 
that  point  determined.  McPherson  v.  Moody, 
35  N.  B.  Reps.  51. 

Sale  Witkont  Chance  of  Poaaessioii 

—  Absence  of  Fraud  — Pledge — Third  Per- 
sons,]— ^The  sale  of  an  immovable  thing,  not 
followed  by  change  of  possession,  but  made  in 
good  faith  and  without  fraud,  even  if  the 
puri)ose  be  to  give  the  article  in  pledge  to 
the  purchaser,  transfers  the  property  to  him 
as  well  against  third  persons  as  between  the 
contracting  parties.  Bergeron  v.  Campeau, 
Q.  R.  25  S.  C.  26. 

Security  in  Form  of  Absolute  Sale — 

Bills  of  Sale  Act.]  —  When  the  transaction 
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evidenced  by  an  instrument  in  the  form  of 
an  absolute  bill  of  sale  is  in  fact  the  giving 
of  security  for  an  existing  debt,  the  parties 
cannot  evade  compliance  with  ss.  2  and  3  of 
the  Bills  of  Sale  Act,  R.  S.  O.  1897  c.  148, 
merely  by  the  form  of  the  instrument.  If, 
however,  the  real  transaction  is  a  sale  with 
a  right  of  re-purchase  uix>n  certain  terms,  the 
vendor  can  only  be  required  to  observe  the 
provisions  of  s.  6.  Hope  y,  Parrott,  24  Occ 
N.  206,  7  O.  L.  R.  496,  2  O.  W.  R.  248,  3  O. 
W.  R.  499. 

Taking  PoMiessloB — Bills  of  Sale  Act — 
Defetuance — Authority  of  Partner  to  Btoecute 
Bill — Locus  Standi  of  Creditor.] — Where  the 
goods  comprised  in  a  bill  of  sale  were  within 
21  days  after  its  execution  bona  fide  taken 
possession  of  by  the  bargainee,  the  Bills  of 
Sale  Act  was  held  not  to  apply,  and  it  was 
immaterial  that  the  bill  was  subject  to  a  de- 
feasance not  contained  in  it.  Semble,  that  a 
judgment  creditor  of  the  bargainors  (a  part- 
nership) had  no  locus  standi  to  attack  the 
bill  on  the  ground  that  a  member  of  the  firm 
had  no  authority  to  execute  the  bill  on  behalf 
of  the  firm: — Held,  that  he  had  implied  au- 
thority, or  that  his  act  was  ratified,  or  that 
his  partners  were  estopped  from  denying  his 
authority.  McClary  Mfg,  Co.  v,  Howlandy  9 
B.  C.  R.  479. 


Transfer  of  Owmershlp  of  Goods  — 

Possession  Retained — Rights  of  Creditors — 
Fraud — Preference — Pressure, ]  — ^The  defend- 
ant, by  an  agreement  in  writing,  transferred 
to  the  opposant,  his  creditor,  the  ownership  of 
his  furniture,  as  security  for  the  opposant's 
claim.  The  transfer  was  made  subject  to  a 
right  on  the  defendant's  part  to  recover  the 
ownership,  on  paying  the  amount  of  his  in- 
debtedness, for  which  he  had  given  the 
opposant  a  demand  note.  By  the  contract 
transferring  the  eifects,  it  was  agreed  that 
the  opposant  should  have  the  right  to  take 
possession  of  the  effects  if  the  note  were  not 
paid,  and  that  the  effects  should  be  left  in 
the  defendant's  possession  until  he  made  de- 
fault. The  note  had  not  been  paid,  but  some 
small  payments  had  been  made  on  account, 
and  judgment  had  been  obtained  by  the  oppo- 
'  sant  on  the  note.  The  effects  transferred 
having  been  seized  in  the  defendant's  posses- 
sion by  the  plaintiff,  a  judgment  creditor,  the 
opposant  claimed  them  as  his  property,  under 
the  transfer: — Held,  that  where  there  is  no 
evidence  of  intention  to  defraud  or  of  simu- 
lation, a  debtor  from  whom  his  creditor  de- 
mands security,  can,  for  the  purpose  of  fur- 
nishing such  security,  transfer  to  the  creditor 
the  ownership  of  movable  effects,  so  as  to  give 
the  latter,  without  his  taking  i>ossession  of 
the  movables  transferred,  a  good  title  thereto 
as  against  other  creditors  of  such  debtor,  in- 
cluding even  a  creditor  anterior  to  the  one 
whose  claim,  was  secured  by  thi?  transfer. 
Creed  v.  llaensel  Q.  R.  24  S.  C.  178. 

Valid  Agreement  to  GiTO  Mortgage 

— Mortgage  Subsequently  Given  —  Right  to 
Rely  on  Agreement, 1 — Where  an  agreement 
to  give  a  chattel  mortgage  is  duly  made  and 
registered  under  R.  S.  O.  c.  148,  s.  11,  and 
subsequently  a  mortgage  is  made  and  regis- 
tered, the  giving  of  such  mortgage,  whereby 
the  legal  estate  becomes  vested  in  the  mort- 
gagee, does  not  revest  in  the  debtor  the  equit- 
able titl^  which  the  mortgagee  had  by  virtue 
of  the  agreement,  but  it  continues  to  exist  as 
before,  and  the  mortgagee  is  enabled  to  rely 


on  it  where  the  legal  mortgage  is  ineffectual 
for  any  purpose.  Judgment  of  Boyd,  C,  2 
O.  L.  R.  128.  21  Occ.  ^.  378,  affirmed. 
Fisher  v.  Bradshaw,  22  Occ.  N.  281,  4  O.  L. 
R.  162,  1  O.  W.  R.  282. 

Validity— Form  —  Witness  —  A^Mavit  of 
Ejsecution  —  Irregularities  —  Interpleader  — 
Amendment  of  Affidavit] — ^The  Bills  of  Sale 
Ordinance,  C.  O.  1898  c.  43,  s.  7,  provides 
that  "except,  ftc,  a  mortgage  .  .  .  may 
be  made  in  accordance  with  form  A  .  .  ." 
Form  A.,  in  the  place  intended  for  the  wit- 
ness's signature,  has  the  words,  "  Add  name, 
address,  and  occupation  of  witness."  No  form 
of  affidavit  of  execution  is  given : — ^Held,  that 
neither  (1)  the  omission  to  state  the  address 
and  occupation  of  the  witness  after  his  signa- 
ture, nor  (2)  the  omission  of  the  deponent's 
name  and  occupation  in  the  body  of  the 
afiidavit  of  execution,  which  was  signed  by 
him,  nor  (3)  the  omission  to  state  in  the 
jurat  a  more  definite  place  than  *•  the  North- 
West  Territories,"  rendered  the  registration 
of  the  mortgage  invalid.  The  claimant  in  in- 
terpleader was  allowed  an  adjournment  to 
amend  the  affidavit  supporting  his  claim. 
Commercial  Bank  of  Manitoba  v.  Fehren- 
bach,  4  Terr.  L.  R.  335. 


BISHOP. 

See  Will. 


BLASPHEMY. 


See  Public  Mor/lls. 


BOABS  OF  HEALTH. 

See  Public  Health. 


BOND. 

Breach — Agreement  to  Exchange  Land — 
Infant  —  Indemnity.]  —  The  plaintiff  and  an 
infant  owner  of  land  entered  into  an  agree- 
ment for  the  exchange  of  land,  the  land  of 
the  plaintiff  being  subject  to  a  mortgage,  the 
interest  upon  which  to  a  certain  date  he 
agreed  to  pay,  nothing  being  said  in  the  agree- 
ment as  to  payment  of  the  interest  after  that 
date.  The  defendant  gave  a  bond  to  the  plain- 
tiff conditioned  to  be  void  if  the  infant  owner, 
after  arriving  at  the  age  of  twenty-one  years, 
should  convey  his  land  to  the  plaintiff,  and 
should  "  do  and  perform  all  acts,  covenanta, 
and  agreements  to  be  done  and  performed  by 
him  as  in  the  said  agreement  mentioned." 
The  infant  went  into  possession  of  the  plain- 
tiffs' land,  but,  the  interest  after  the  named 
date  not  having  been  paid,  the  land  was  sold 
by  the  mortgagee  before  the  infant  attained 
the  age  of  twenty-one  years,  and  the  infant 
upon  attaining  that  age  did  not  convey  his 
land  to  the  p'aintiff : — Held,  though  the  in- 
fant was  impliedly  bound  to  indemnify  the 
plaintiff  against  payment  of  interest  after 
the  named  date,  yet  that  right  of  indemnity 
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was  not  to  be  enforced  until  the  infant  attain- 
ed his  majority,  the  plaintiff  in  the  meantime 
being  primarily  liable  to  pay  the  interest; 
and  that,  not  having  done  so,  he  was  in  de- 
fault and  not  in  a  position  to  complain  of  the 
infant's  refusal  to  convey  or  to  enforce  the 
bond  : — ^Held,  also,  that  the  implied  obligation 
to  indemnify  was  not  an  act,  covenant,  or 
agreement  within  the  agreement,  and,  there- 
fore, not  within  the  bond.  Learn  y.  Bag- 
nail,  21  Occ.  N.  223,  1  O.  L.  R.  472. 


—  Penaltv — Damages — Commence- 
ment of  Action  —  8uh8equent  Breaches.}  — 
Held,  per  Tuck,  C*J.,  McLeod  and  Gr^ory, 
JJ..  that  in  an  action  on  a  bond  conditioned 
for  maintenance,  wl^ere  the  breach  assigned 
is  refusal  to  maintain,  the  plaintiff  may  re- 
cover the  whole  penalty  as  damages.  In 
aaseflsing  the  damages  the  jury  are  not 
limited  to  those  suffered  up  to  the  time  of 
the  issue  of  the  writ;  but  they  may  take  into 
consideration  the  damages  up  to  the  time  of 
the  trial,  and  that  there  has  been  a  com- 
plete breach  of  the  Condition.  Per  Han- 
nington,  Landry  and  Barker,  JJ.,  that  judg- 
ment may  be  entered  for  the  penalty  upon 
which  subsequent  breaches  may  be  assigned 
under  8  &  9  Wm.  IV.  c.  11,  but  damages  can 
only  be  assessed  on  the  breaches  assigned  up 
to  the  commencement  of  the  action.  Barthe- 
lotte  V.  Melanson,  35  N.  B.  Reps.  652. 

Idmlt  Bosd  —  Action  an — Defence — Ex- 
tensitm  of  Time  after  Breach.]  —  See  Kelly 
V.  Thompson,  35  N.  B.  Reps.  718. 

See  Pkincipal  and  Surety. 


BONUS. 


See  Municipal  Corporations. 


BOTTNSAEIES. 

Action  to  Settle  —  Formalities  of — Dis- 
pensing tc4th  —  Appointment  of  Surveyor  hy 
Consent.] — ^In  an  action  for  the  settlement  of 
a  boundary  the  parties  may  consent  that  a 
surveyor  be  appointed  to  fix  the  boundary 
without  proceeding  with  the  formalities  of 
measurement  and  preparation  of  a  plan. 
Lacroix  v.  Lanctot,  7  Q.  P.  R.  24. 


—  Line  Fence  —  New  Trial  — 
Onus.]  —  The  plaintiff  and  defendant  were 
owners  of  adjoining  lots  of  land,  the  title  to 
which  was  derived  from  the  same  original 
grantor.  The  plaintiff's  lot  was  described  as 
being  bounded  on  the  north  by  the  south  line 
of  the  defendant's  lot.  In  an  action  for  tres- 
pass the  plaintiff  complained  that  the  defend- 
ant, in  erecting  a  new  fence,  had  placed  it  on 
a  line  different  from  the  line  of  the  fence 
which  ezjsted  previously,  and  whidi  was  ad- 
mitted to  have  been  on  the  true  line  between 
the  two  lots.  The  question  whether  the  de- 
fendant had.  as  a  matter  of  fact,  departed 
from  the  old  line  or  not,  having  been  left 
undetermined : — Held,  that  there  must  be  a 
new  trial.  Per  Weatherbe,  J.  (dissenting), 
that  the  burden  was  upon  the  plaintiff  to 
prove  the  south  line  of  the  defendant's  lot, 


and  that,  as  she  had  failed  to  do  so,  she  could 
not  recover.  Dixon  v.  Dauphinee,  34  N.  S. 
Reps.  289. 

See  Municipal  Gorpobatxons — ^Railway 
— Schools — Title  to  Land  —  Trespass  to 
Land. 


BREACH  OF  PROMISE  OF  MARRIAGE 

See  Husband  and  Wife. 


See  Pabuamentaby  Elections — Penalties 
AND  Penal  Actions. 


BRIDOE. 

See  Municipal  Cobposations — Negligence 
— Railway — Statutes — Way. 


BRITISH  COLUMBIA  ARBITRATION 

ACT. 

See  Abbitbation  and  Awabd. 


BRITISH  COLTTMBIA  ASSESSMENT 

ACT. 

See  Assessment  and  Taxes. 


BRITISH  COLTTMBIA  PROVINCIAL 
ELECTION  ACT. 

See  CJoNSTiTUTioNAL  Law. 


BROKER. 

Aotion  by  Stook-broker  —  Oaming 
Transaction — Contract  Void.] — ^The  plaintiff, 
a  stock-broker,  brought  an  action  against  the 
defendant  for  a  balance  alleged  to  be  due 
on  account  of  certain  transactions.  The  de- 
fendant pleaded  that  the  alleged  contract 
was  illegal,  and  therefore  null  and  void.  The 
evidence  shewed  that  the  com  and  cotton 
which  were  the  subjects  of  the  alleged  con-^ 
tract  were  never  delivered,  and  that  there 
was  no  intention  that  they  should  be  de- 
livered : — Held,  that  the  contract  sued  on 
was  a  gaming  one  and  was  therefore  pro- 
hibited by  law.  Forget  v.  Ostigny,  [1^5] 
A.  C.  318,  distinguished.  2.  That  the  broker, 
having  knowledge  of  the  nature  of  such  con- 
tract, had  no  recourse  against  bis  client  for 
moneys  advanced  in  furtherance  of  such  con- 
tract. 3.  That,  even  if  the  defendant  had 
recognized  his  debt  and  offered  his  property 
to  cover  the  same,  as  alleged  by  the  plaintiff, 
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such  acknowledgment  was  of  no  effect,  as  the 
debt  claimed  resulted  from  an  illegal  con- 
tract. 4.  That,  in  any  event,  the  responsi- 
bility of  a  person  speculating  in  stocks  to 
his  broker  is  limited  to  his  margin,  unless  he 
has  given  contrary  instructions.  MorrU  v. 
Brault,  23  Occ.  N.  120,  Q.  R.  23  S.  C.  190. 

Gaming  GoBtraet — Principal  and  Agent 
— Mandate — Speculation — Delivery  of  Ooods.] 
— Held,  reversing  the  judgment  in  23  Occ. 
N.  120,  Q.  R.  23  S.  C.  190,  that  where  a 
broker  enters  into  a  transaction  on  the  stock 
exchange  for  the  purchase  or  sale  of  goods 
in  behalf  pf  a  customer,  and  the  transaction 
takes  place  in  the  ordinary  course  of  busi- 
ness, the  broker*s  sole  interest  being  his  com- 
mission, he  is  entitled  to  recover  from  the 
customer  the  amount  of  the  loss  resulting 
from  the  operation.  2.  The  broker's  claim  is 
not  restricted  to  the  amount  of  margin  in  his 
hands,  but,  in  the  absence  of  any  contract 
to  the  contrary,  includes  the  entire  loss.  3. 
A  contract  does  not  fall  under  the  head  of 
gaming  contract  merely  because  it  is  entered 
into  in  furtherance  of  a  speculation.  It  is 
a  legitimate  commercial  transaction  to  buy 
a  commodity,  in  the  expectation  that  it  will 
rise  in  value,  and  with  the  intention  of 
realizing  a  profit  by  its  resale.  4.  Where  a 
real  contract  of  purchase  has  been  made  and 
carried  out  by  a  broker  on  behalf  of  a  prin- 
cipal, delivery  of  the  goods  to  the  broker  by 
transfer  of  warehouse  receipts  is  delivery  to 
the  principal,  just  as  much  as  if  it  had  been 
made  directly  to  himself.  Morris  v.  Brault, 
Q.  R.  24  S.  C.  167. 

Shares — Advance  by  Brokers — Margins — 
Speculative  Shares  —  Fall  in  Price  —  Sale 
without  Notice  to  Customer  —  Damages  — 
Measure  of — Intention  of  Customer  to  Retain 
Shares — Price  at  Time  of  Trial — Unreason- 
able Delay  in  Objecting  to  Sale.]  —  Action 
for  moneys  advanced  by  plaintiffs  as  defend- 
ant's brokers  to  protect  shares  bought  by 
plaintiff  for  defendant  on  margin.  The 
bought  note  delivered  by  plaintiffs  to  de- 
fendants at  the  time  of  purchase  contained 
the  following  stipulation :  "  When  carrying 
stocks  for  clients  we  reserve  the  right  of 
pledging  the  same  or  raising  money  upon 
them  in  any  way  convenient  to  us."  The 
price  of  stocks  purchased  at  first  advanced, 
and  plaintiffs  returned  defendant's  deposit 
and  advanced  him  an  additional  $4,000  upon 
the  stock.  Afterwards  the  price  fell  and 
stock  was  sold  (without  notice  to  defendant) 
at  a  loss.  Then  plaintiffs  notified  defendant 
of  the  loss,  and  at  the  same  time  rendering 
a  bill  for  balance  due  them  on  the  trans- 
action. Then  this  action  was  brought:  Held 
(5  O.  W.  R.  328.  9  O.  L.  R.  631),  plaintiff 
entitled  to  recover  the  amount  of  their  ad- 
vances, with  interest  on  them  at  the  rates 
shewn  in  the  account  rendered,  deducting  the 
dividends  received  and  the  proceeds  of  the 
sale  of  stock.  There  was  no  evidence  to  shew 
that  the  defendant  would  not  have  held 
the  stock  until  the  trial.  The  Court  pre- 
sumed that  he  would  have  done  so,  therefore, 
held:  That  the  defendant  was  not  entitled 
to  recover  any  damages  for  the  wrongful 
sale  of  the  stock  by  plaintiffs,  as  the  stock 
at  the  time  of  the  trial  could  have  been 
bought  very  much  below  the  prices  at  which 
it  was  sold  by  plaintiffs.  Judgment  appealed, 
but  dismissed  with  costs.  Ames  v.  Suther- 
land, 6  O.  W.  R.  20. 


Shares — Purchase  on  Margin  —  Deprecior 
tion  —  Sals  by  Mroker  —  Notice  —  Acquies- 
cence,]— ^The  defendant  instructed  the  plain- 
tiffs' manager  at  Winnipeg  to  purchase  for 
him,  on  a  margin  of  3  per  cent.,  100  shares 
of  Erie  Railway  stock.  The  plaintiffs, 
through  their  agents,  bought  the  shares  on 
the  New  York  Stock  Exchange,  and  the  agents 
thereafter  held  them  subject  to  the  control 
and  order  of  the  plaintiffs.  The  defendant 
was  informed  within  an  hour  of  the  purchase 
and  the  price  paid.  The  next  day  he  re- 
ceived the  usual  advice  note  of  the  transac- 
tion, in  which  it  was  stated  that  on  all  mar- 
ginal business  the  plaintiffs  reserved  the  right 
to  close  transactions  when  margins  are  run- 
ning out,  without  further  notice.  Two  weeks 
afterwards  the  price  of  the  shares  began  to 
fall,  and  the  margin  became  so  small  that 
the  manager  telegraphed  the  defendant  at 
Gladstone  to  send  $500  additional  margin ; 
and  later  on  the  same  day,  the  margin  being 
entirely  lost,  he  telegraphed  the  defendant  to 
put  up  $1,000  further  margin.  Defendant  re- 
plied to  these  telegrams :  "  Will  attend  mes- 
sage, down  to-morrow."  The  manager  gave 
no  express  notice  that  he  would  sell  the 
shares  unless  the  margins  demanded  were  put 
up,  but  waited  until  the  delivery  of  the  mail 
from  Gladstone  the  next  morning.  Then, 
not  having  heard  from  the  defendant,  he  tele- 
graphed to  have  the  shares  sold,  which  was 
done  at  a  loss  of  $1,150: — Held,  that  there 
was  an  actual  purchase  of  the  shares  for 
the  defendant,  and  it  was  not  necessary  that 
the  shares  should  have  been  actually  trans- 
ferred on  the  books  of  the  railway  company, 
either  to  the  defendant  or  to  the  plaintiffs. 
2.  There  was  an  actual  sale  of  the  shares 
regularly  made  on  the  defendant's  account, 
according  to  the  usages  of  the  stock-broking 
business.  3.  The  plaintiffs  were  entitled,  un- 
der the  terms  of  the  notice  sent  to  the  de- 
fendant, to  sell  the  shares,  without  notice  to 
him,  when  the  margin  was  exhausted,  as  the 
defendant,  not  having  objected  to  these  terms, 
must  be  taken,  after  a  reasonable  time,  to 
have  assented  to  them.  VanDusen  Harring- 
ton Co.  V.  Morton,  24  Occ.  N.  29  15  Man. 
L.  R.  222. 

Shares — Purchase  for  Customer  on  Mar- 
gin— Monet/s  Advanced  to  Keep  up  Margins 
— Recovery — Instructions  —  Usual  Course  of 
Dealing — Practice  of  Brokers-^Discharge  of 
Customer  —  Obligation  of  Broker  to  Sell  — 
Several  Orders  Included  in  One  Contract — 
Interest  —  Hypothecation  of  Shares  by 
Broker,] — ^Action  by  brokers  against  a  cus- 
tomer to  recover  moneys  paid  to  keep  up 
margins  on  shares  bought  by  plaintiffs  for 
defendant,  and  interest  thereon.  The  con- 
tract established  by  the  evidence  is  that 
plaintiffs  would  purchase  and  carry  for  de- 
fendant 300  shares  of  Lake  Superior  Cout 
solidated  stock.  The  defence  raised  two 
questions  of  fact.  Ist.  That  when  he  paid 
$3,000  on  28th  April,  1902,  he  did  so  for  the 
purpose  of  investing  that  amount  in  the 
stock  mentioned,  and  if  the  stock  should 
appreciate  he  would  get  the  benefit  of  it,  and 
if  the  price  went  down  he  would  lose  his 
money,  and  the  plaintiffs  could  protect  them- 
selves from  loss  by  selling  before  the  drop 
was  sufficient  to  use  up  the  $3,000,  put  in  as 
a  ten  point  margin;  and  2nd,  That  when  de\ 
fendant  subsequently  paid  $1,800  he  did  so 
upon  the  express  agreement  tnat  this  should 
be  in  full  satisfaction  of  any  claim  plaintiffs 
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had  in  reference  to  this  transaction.  Evid- 
ence went  against  defendant  upon  each  con- 
tention. The  questions  of  law  were  (1)  As 
to  the  right  of  plaintiffs  to  hypothecate  the 
stock  for  advances  made  to  them: — Held, 
there  was  the  right  of  hypothecation.  (2) 
Were  the  shares  sold  by  Cliandler  &  Oo.  to 
the  plaintiifs  in  I>ecember  defendant's  shares 
so  that  he  was  entitled  to  call  that  a  conver- 
sion and  to  compel  plaintiffs  to  account  as  of 
that  date?  [Reference  to  Glarkson  v.  Sni- 
der, 10  O.  R.  568] :— -Held,  plaintiffs  never 
parted  with  the  stock  so  as  to  prejudice  de- 
fendant, and  always  had  such  control  of  a 
sufficient  amount  of  the  stock  as  would  en- 
able them  to  deliver  it  to  defendant  upon 
demand  and  upon  payment  of  balance  due 
bj  him.  Stock  was  sold  without  instruc- 
tions from  defendant,  as  the  memorandum 
of  the  bought  note  permitted  them  to  do. 
Held,  plaintiffs  entitled  to  what  they  paid 
Chandler  &  Co.,  but  to  no  profit  on  that 
sale  (a  sale  for  their  own  benefit).  Plain- 
tiffs apparently  paid  1-16,  equivalent  to 
$18.7:}.  Credit  to  defendant  of  $56.26.  A 
greater  rate  of  interest  than  the  statutory  5 
per  cent.,  and  that  not  compounded  was  not 
allowed.  Otherwise  judgment  for  plaintiff 
for  principal,  interest  and  costs.  Ames  v. 
Conmee.  4  O.  W.  R.  460,  6  O.  W.  R.  80,  10 
O.   L.   R.   159. 

8to«k  Dealings  on  Marsia — Obligation 
of  Broker  to  Sell.] — There  is  no  obligation  on 
a  broker,  in  the  absence  of  the  customer's 
orders,  to  sell  shares  during  a  falling  market 
after  he  has  demanded  further  margins  and 
received  no  reply  from  his  customer;  and 
therefore  if  he  does  not  sell  the  stock  under 
SQch  circumstances  he  has  no  responsibility 
for  any  loss  that  may  arise  to  the  custom<>r. 
Kerr  v.  Murton,  24  Occ.  N.  293,  7  O.  L.  R. 
751.  3  O.  W.  R.  801. 

Stoek  TrmmMBmHcnm — Contract  with  Cub- 
iomer9— Purchase  of  Shares  on  Margin — Sale 
— Default — Nottce,} — Operations  on  the  stock 
market  consisting  in  the  purchase  of  shares 
upon  margin  are  operations  permitted  by 
law  and  cannot  be  compared  to  gaming  or 
betting.  2.  Stock  brokers  are  not  obliged 
to  give  notice  to  their  customers  that  they 
are  about  to  sell  their  stocks  if  they  do  not 
furnish  margin  to  cover  sudden  fluctuations 
of  the  market.  3.  A  demand  for  margin  by 
telegram  does  not  create,  as  regards  the 
brokers,  the  obligation  not  to  sell  the  stock 
of  the  customer  where  the  latter  has  con- 
sented to  furnish  the  margin  demanded,  and 
has  informed  the  broker  of  his  consent.  Bel- 
Uau  V.  Lagueux,  Q.  R.  25  S.  C.  91. 


btthding  societt. 


»rtnM  —  Mortgagor   Becoming   Share- 
r — Liability   for   Losses.] — It   was   held 
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that,  under  the  mortgage  in  question  in  this 
case  and  the  by-laws  and  rules  of  the  de- 
fendants and  their  predecessors  in  mlerest 
applicable  thereto,  the  plaintiff  was  entitled 
to  a  discharge  of  his  mortgage,  given  in  form 
as  collateral  security  for  payment  of  shares 
subscribed  for  by  him,  upon  payment  of  the 
principal  and  interest  therein  provided:  and 
that  the  defendants  could  not  charge  against 
the  mortgage  a  share  of  losses  incurred  in 
the  management  of  the  company.     Judgment 


of  MacMahon.  J.,  3  O.  L.  R.  191,  22  Occ. 
N.  60,  reversed.  Lee  v.  Canadian  Mutual 
Loan  and  Investment  Co.,  23  Occ.  N.  165, 
5  O.  L.  R.  471,  2  O.  W.  R.  370. 

Shares  —  Advances  —  Trusts  — Notice  — 
Mortgage — Parties  to  Action:  Birkbeck  Loan 
Co.  V.  Johnston,  6  O.  L.  R.  258,  1  O.  W. 
R.  163,  2  O.  W.  R.  556. 


BUBOLAET. 

See  Cbiminai.  Law. 


BTTYINO  OFFICES. 

See  Criminal  Law. 


BT-LAWS. 

See  Company  —  Municipal  Corporations 
— ^Tbadb  Union — ^Way. 


CABS. 

See  Municipal  Corporations. 


CALLS. 
See  Company. 


CAITADA  EVIDENCE  ACT. 

See  Criminal  Law. 


CANADA  TEMFEBAirCE  ACT. 

Convletioii  —  Autrefois  acquit  —  Com- 
mencement of  Prosecution — Sale  by  Agent — 
Consent  of  Defendant — Constitutional  Lauy — 
Jurisdiction  of  Parish  Court  Commissioners.] 
Where  a  person  is  convicted  of  an  offence  un- 
der the  Canada  Tentperance  Act,  committed 
at  a  time  falling  within  the  period  covered 
by  a  previous  information  upon  which  he 
was  acquitted,  in  order  to  sustain  a  plea  of 
autrefois  acquit  he  must  shew  that  the  of- 
fence for  which  he  was  convicted  and  that 
for  which  he  was  acquitted  were  identical. 
The  laying  of  the  information  is  the  com- 
mencement of  the  prosecution.  Whether  the 
sale  of  the  liquor  was  bv  the  consent  or 
contrary  to  the  order  of  the  defendant  is  a 
question  for  the  magistrate.  Section  106 
(d)  of  the  Canada  Temperance  Act,  R.  S. 
C.  c.  106,  in  so  far  as  it  attempts  to  confer 
upon  parish  court  commissioners  jurisdic- 
tion to  try  offences  against  the  Act,  is  ultra 
vires  of  the  Parliament  of  Canada.  Ea  p. 
Flanagan,  34  N.  B.  Reps.  577. 

GoiiTletioii — Certiorari — Sale  of  Liquors 
— Delivery  by  Agent.]  —  Trenholm  was  the 
agent  of  the  Dominion  Express  Company  at 
Botsford    in    the    county    of    Westmoreland. 
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One  S.  T.  had  ordered  from  L.,  a  merchant 
residing  and  doing  bnsinesB  in  Amherst,  No> 
va  Scotia,  some  whisky,  directing  that  it 
should  be  forwarded  to  him  at  Botsford,  by 
express  C.O.D.  The  company  in  due  course 
of  business  sent  the  package  to  S.  T.,  the 
purchaser,  and  it  was  delivered  to  him  at 
Botsford  by  Trenholm,  the  company's  agent, 
to  whom  S.  T.  paid  the  price  and  charges, 
which  were  remitted  in  the  ordinary  way  to 
the  company's  agent  at  Amherst.  Upon  these 
facts  Trenholm  was  charged  and  convicted 
for  selling  liquor  contrary  to  the  provisions 
of  the  Canada  Temperance  Act: — Held,  that 
there  was  no  sale  by  Trenholm,  and,  even  if 
a  delivery  was  necessary  to  complete  the 
sale,  it  only  completed  a  sale  which  took 
place  in  Amherst,  and  with  which  Trenholm 
was  in  no  way  concerned.  Em  p.  Trenholm^ 
21  Occ.  N.  55. 

GonTletiom — Costs  and  Expenses — Vari- 
ance hettoeen  Minute  and  Conviction — Con- 
veyance to  Oaol — Criminal  Code,] — ^A  con- 
viction for  selling  intoxicating  liquors,  con- 
trary to  the  provisions  of  the  Canada  Tem- 
perance Act,  provided  for  the  imprisonment 
of  defendant  for  the  period  of  forty  days  *'un> 
less  the  said  sums  f  the  penalties  and  costs 
of  conviction)  and  tne  costs  and  charges  of 
the '  said  distress  and  of  the  conveying  of 
the  said  M.  D.  V.  to  the  common  gaol  shall 
be  sooner  paid  :*' — Held,  that  the  expression 
"  costs  and  diarges "  in  the  conviction,  and 
the  expression  "  costs  and  the  expenses  *'  in 
the  Criminal  Code,  s.  872  (a),  mean  the 
same  thing.  There  was  a  variance  between 
the  minute  of  conviction  and  the  conviction 
— the  minute  providing  for  payment  of  the 
costs  of  conveying  to  gaol,  and  the  convic- 
tion for  the  "  costs  and  charges  of  the  said 
distress  and  of  the  conveying,''  ^. : — Held, 
that  as  the  provision  was  properly  set  out 
in  the  conviction,  and  its  insertion  in  the 
minute  was  unnecessary,  the  variance  was 
immaterial.  A  second  conviction  for  a  simi- 
lar offence  omitted  the  provision  as  to  the 
costs  of  conveyance  to  gaol : — Held  (Meagher, 
J.,  dissenting),  that  the  conviction  was  bad 
and  must  be  set  aside  with  costs,  not  hav- 
ing been  made  in  conformity^  with  the  terms 
of  the  Code,  s.  872  (a).  Regina  v.  McDonald. 
26  N.  S.  Reps.  94  (where  the  imposition  of 
costs  under  the  provisions  of  the  Summary 
(Convictions  Act,  R.  S.  O.  «•  178,  s.  66,  was 
held  discretionary),  distinguished.  Regina  v. 
Vantassel,  34  N.   S.  fteps.  79. 

Convlctioiia — Motion  to  Quash — Convic- 
tions not  Properly  Before  Court  —  Certio- 
rari.]— ^An  application  to  quash  two  convic- 
tions for  violations  of  the  Canada  Temper- 
ance Act  was  made,  upon  reading  an  affida- 
vit of  the  defendant,  and  an  order  made  by 
a  Judge  for  a  return  of  papers,  and  the  re- 
turn thereto.  The  order  and  return  were 
made  in  connection  with  a  previous  applica- 
tion of  the  defendant  for  his  discharge  from 
imprisonment: — Held,  that  there  being  no 
writ  of  certiorari,  and  no  proper  return  there- 
to, the  matter  was  not  properly  before  the 
Court,  and  the  Court  had  no  jurisdiction  to 
quash  the  convictions: — Held,  that  the  mere 
fact  of  the  papers  referred  to  being  found  on 
the  files  of  the  Court  was  not  sufficient  to  con- 
stitute a  cause  in  Court,  in  respect  to  which 
the  application  to  quash  the  convictions  could 
be  made : — Semble,  that  a  writ  which  re- 
quired the  sending  up  of  papers  in  two  dis- 


tinct causes  would  be  liable  to  attack  on  the 
ground  of  multifariousness.  Rew  v.  McDon- 
ald, 35  N.  S.  Reps.  323. 

OonvletioiL — Several  Prosecutions  Pend- 
ing at  Same  Time — Evidence — Influence  on 
Magistrate,] — ^The  defendant  was  summoned 
to  appear  before  a  stipendiary  magistrate  to 
answer  two  informations  for  selling  intoxi- 
cating liquor,  in  violation  of  the  second  part 
of  the  Canada  Temperance  Act.  Evidence 
was  heard  in  both  cases,  and  both  cases 
were  then  adjourned  until  a  subsequent  day, 
when  judgment  was  given,  convicting  the  de- 
fendant under  one  information,  and  quashing 
the  other: — ^Held,  that  the  conviction  must 
be  quashed,  the  magistrate  having  heard  evi- 
dence in  both  cases,  and  had  them  pending 
before  him  when  he  made  the  conviction; 
the  evidence  in  the  one  case,  although  dis- 
missed, being  calculated,  in  the  circumstances 
disclosed,  to  influence  the  magistrate  in  the 
case  in  which  the  defendant  was  convicted. 
Regina  v.  McBerney,  26  N.  S.  Reps.  327, 
followed.    Reo  v.  Burke,  36  N.  S.  Reps.  695. 

GoBTietion — Third  Offence  —  Date  of — 
Conviction  for  Second  Offence,]  —  An  in- 
formation for  a  first  offence  against  the  Can- 
ada Temperance  Act  was  laid  on  the  13th 
May,  and  a  conviction  had  thereon  on  the 
27th  May,  for  an  offence  on  the  8th  May. 
Information  for  a  second  offence  was  laid 
on  the  6th  August,  and  a  conviction  had 
thereon  on  the  19th  August  for  an  offence 
between  the  1st  June  and  the  11th  July. 
An  information  for  a  third  offence  was  laid 
on  the  lOth  October,  and  a  conviction  had 
thereon  on  the  2nd  November  for  an  of- 
fence on  the  12th  July: — Held,  per  Haning- 
ton  and  Landry,  JJ.,  that  a  third  offence  to 
be  punishable  as  such  must  be  one  committed 
after  a  conviction  for  the  second  offence,  and 
the  third  conviction  in  this  case  was  bad. — 
Per  Barker  and  Gregory,  JJ.,  that  the  con- 
viction was  bad  because  the  information  for 
a  second  offence  had  not  been  laid  before 
the  commission  of  the  offencee  for  which  the 
third  conviction  was  made. — Per  McLeod,  J., 
that,  as  the  conviction  was  for  an  offence 
committed  on  a  different  day  from  the  first 
and  second  offences,  and  after  information 
was  laid  for  a  first  offence,  it  was  good. 
Red  V.  Marsh,  Ex  p.  McCoy,  36  N.  R  Reps. 
186. 

Gonvletioii — Third  Offence  —  Failure  to 
Shew  Offence  Committed  after  Information 
for  First  Offence — Affidavits — Form  of  Con- 
viction— Separate  Offences,] — ^The  defendant 
was  convicted  by  a  magistrate  for  unlawfully 
selling  intoxicating  liquor  within  a  town  be- 
tween the  15th  March.  1901  and  the  5th 
April,  1904,  contrary  to  the  provisions  of  the 
second  part  of  the  Canada  Temperance  Act, 
then  in  force  in  and  throughout  the  county 
of  Cumberland,  the  conviction  being  a  con- 
viction as  and  for  a  third  offence  against  the 
second  pnrt  of  the  Canada  Temperance  Act. 
On  application  for  a  writ  of  certiorari  the 
chief  point  argued  was  that  it  did  not  ap- 
pear from  the  conviction  that  the  offence  for 
which  the  defendant  was  convicted,  was  com- 
mitted after  an  information  laid  for  the  first 
offence,  as  required  by  R.  S.  C.  c.  106,  s. 
115  (d).  Affidavits  were  read  in  reply  shew- 
ing that,  although  it  was  not  so  stated  in 
the  conviction,  such  in  fact  was  the  case : — 
Held,  that  the  affidavits  were  receivable: — 
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Held,  that  the  provifiions  of  the  statute  hav- 
ing been  complied  with,  although  it  was  not 
80  stated  in  the  conviction,  the  conviction  in 
form  **  V  "  provided  by  the  Dominion  Act, 
1888,  c.  34,  B.  14,  was  sufficient.  Regina  v. 
Brine,  33  N.  S.  Beps.  43,  and  Regina  v. 
Bttinger,  32  N.  S.  Beps.  181,  referred  to. — 
Held,  also,  that  the  conviction  was  not  in- 
valid although  it  did  not  therein  appear  that 
the  second  and  third  convictions  were  for 
separate  offences.  Rem  v.  Stoan^  24  Occ^.N. 
239. 

CoiLTietioii  —  Stipendiary  Magistrate  of 
County — Offence  in  Town — Jurisdiction.] — 
The  defendant  was  convicted  of  a  violation 
of  the  Canada  Temperance  Act  by  selling 
intoxicating  liquor  at  Sydney  in  the  county 
of  Cape  Breton.  Sydney  is  an  incorporated 
town  within  the  county  of  Cape  Breton. 
The  convicting  magistrate  was  appointed  to 
be  "  a  stipendiary  magistrate  in  the  county 
of  Cape  Breton  :*' — ^Held,  that  the  magistrate 
had  jurisdiction.  Rea  v.  ContoaVy  21  Occ. 
N.  396. 

"  Coiiaty'* — Incorporation  of  City  —  Re- 
duction of  Area.] — ^The  word  "  county,"  for 
the  purposes  of  the  'Canada  Temperance  Act, 
simply  means  **  geographical  area,**  and 
there  is  therefore  no  reason  for  construing 
the  Act  in  such  a  way  as  to  effect  a  reduc- 
tion of  the  prohibited  area,  when  a  city  in- 
corporated under  provincial  legislation  is 
carved  out  of  it. — By  order  in  council  dated 
the  15th  October,  1881,  the  second  part  of 
the  Canada  Temperance  Act,  1878,  was  de- 
clared to  be  in  force  and  take  effect  in  the 
county  of  Cape  Breton.  In  the  year  1904, 
by  Act  of  the  legislature  of  Nova  Scotia 
passed  in  that  year,  the  city  of  Sydney  was 
incorporated.  The  defendant  was  convicted 
of  having  unlawfully  kept  intoxicating  liquor 
for  sale  in  the  city  of  Sydney,  contrary  to 
the  provisions  of  the  second  part  of  the  Can- 
ada Temperance  Act,  then  in  force  in  said 
city: — Held,  affirming  the  conviction,  that, 
so  far  as  the  Canada  Temperance  Act  was 
concerned,  the  word  "  county "  was  to  be 
read  as  applying  to  the  county  as  it  existed 
when  the  Act  was  brought  into  force  by 
order  in  council,  and  that  the  incorporation 

S'  the  provincial  legislature  of  a  portion  of 
e  territory  as  a  town  or  city  would  not 
have  the  effect  of  displacing  the  operation  of 
the  Act.    Rex  v.  McMuUin,  2&  Occ.  N.  108. 

JHmadmmml  of  Gharse — Appeal  to  County 
Court  —  Costs  of  Appeal  —  Addition  of  to 
Penalty.] — ^Upon  the  trial  of  an  information 
charging  the  defendant  with  a  violation  of 
the  provisions  of  the  second  part  of  the  Can- 
ada Temperance  Act,  before  two  justices  of 
the  peace,  the  justices  dismissed  the  charge 
and  made  a  formal  order  of  dismissal.  From 
the  order  so  made  the  prosecutor  appealed 
to  a  County  Court,  which  quashed  the  order 
made  by  the  justices,  convicted  the  defendant 
of  the  offence  charged,  and  ordered  that  he 
pay,  in  addition  to  the  fine  imposed,  &c..  the 
prosecutor's  costs,  amounting  to  the  sum  of 
$27.16,  and  that  the  same  be  levied  by  dis- 
tress, Ac: — Held,  (Ritchie  and  Henry,  J  J., 
dissenting)  that  the  County  Court  Judge 
had  jurisdiction  to  include  in'  the  penalty 
imposed  the  costs  of  appeal  to  that  Court. 
Regina  v.  Hawholty  33  N.  S.  Reps,  165. 

nief^ml  Sale  of  Idqnors  —  Action  for 
Price.] — ^In  an  action  for  the  price  of  in- 
toxicating   liquors    sold   by    the   plaintiff   to 


the  defendant  at  North  Sydney,  in  the  county 
of  Cape  Breton,  it  was  admitted  that  the 
plaintiff  knew  that  the  Canada  Temperance 
Act  was  in  force  in  North  Sydney,  that  the 
defendant  was  then  carrying  on  a  business 
in  intoxicating  liquors,  that  the  order  for  the 
liquors  was  given  by  the  defendant  to  an 
agent  of  the  plaintiff  at  North  Sydney,  but 
subject  to  the  approval  of  the  plaintiff,  and 
that  the  defendant  purchased  the  liquors  as 
a  retail  dealer  for  sale  in  that  country : — 
Held,  that  there  was  sufficient  ground  to 
justify  a  judgment  for  the  defendant.  Ross 
V.  Morrison,  36  N.  S.  Reps.  518. 

Jnriadlotion  of  Provlnolal  Xagia- 
tratea — Conviction  —  Justices  of  the  Peace 
— Adjournment — Proof  of  Service — Delay  in 
Hearing.] — The  defendant  was  convicted  be- 
fore two  justices  of  the  peace  for  the  county 
of  Kings  of  the  offence  of  having  unlawfully 
kept  for  sale  in  his  hotel  at  K.,  in  said 
county,  intoxicating  liquors,  contrary  to  the 
provisions  of  the  second  part  of  the  Canada 
Temperance  Act  then  in  force  in  said  coun- 
ty : — Held,  that  the  Provincial  Legislature 
hjEtving  made  provision  for  the  appointment 
of  justices  of  peace,  and  having  conferred 
jurisdiction  upon  them  to  impose  penalties 
and  punishments  for  the  enforcement  of 
provincial  statutes,  it  was  competent  for  the 
Parliament  of  Canada,  by  statute,  to  pro- 
vide that  punishments  and  penalties  for  the 
enforcement  of  laws  of  the  Parliament  of 
Canada  might  be  recovered  and  inflicted  be- 
fore these  Courts.  Therefore  the  Magistrates 
had  jurisdiction.  The  justices  having  met 
at  the  hour  appointed  did  not  lose  jurisdic- 
tion by  the  fact  of  their  having  adjourned 
the  hearing  until  a  later  hour  of  the  same 
day.  Proof  of  the  service  of  summons  be- 
ing a  part  of  the  hearing,  it  was  not  neces- 
sary that  the  justices  should  have  had  such 
proof  before  them  as  a  preliminary  to  mak- 
ing the  adjournment.  The  delay  in  the  hear- 
ing of  the  case  from  the  hour  of  ten  o'clock 
in  the  morning  until  about  two  o'clock  in 
the  afternoon  of  the  same  day  was  not  un- 
reasonable. Rem  V.  Wippcr,  34  N.  S.  Reps. 
202. 

Jnriadiotioii  of  Stipendiary  Magis- 
trates — County  and  Town.] — ^The  defendant 
was  convicted  by  the  stipendiary  magistrate 
for  the  county  of  Cape  Breton,  of  the  offence 
of  having  kept  for  sale  upon  his  premises 
intoxicating  liquors  contrary  to  the  provi- 
sions of  the  second  part  of  the  Canada  Tem- 
perance Act.  The  offence  was  .committed 
within  the  limits  of  the  town  of  Sydney,  an 
incorporated  town  in  the  county  of  Cape 
Breton.  Under  the  provisions  of  R.  S.  N. 
S.  1900  c.  33,  relative  to  the  appointment 
and  authority  of  stipendiary  magistrates,  it 
is  enacted  that  "  every  stipendiary  magis- 
trate shall  have  jurisdiction,  power,  and  au- 
thority throughout  the  whole  of  the  county 
for  which  he  is  appointed:" — Held,  that,  in 
the  absence  of  legislation  giving  exclusive 
jurisdiction  to  the  stipendiary  magistrate  for 
the  town  of  Sydney,  the  words  of  the  sta- 
tute must  be  construed  as  including  that 
part  of  the  county  embraced  within  the 
limits  of  the  town.  Section  14  of  c.  33,  which 
WPS  relied  upon  as  indicating  a  contrarv 
Intention,  was  not  to  be  given  such  a  con- 
struction, but  was  merely  intended  to  give 
certain  powers  to  stipendiary  magistrates  for 
the  counties,  where  exclusive  jurisdiction  had 
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been  conferred  npon  the  magistrates  for  in- 
corporated towns.  iZeJP  v.  Cfiovanetti,  34  N. 
S.  Reps.  505. 

Offenoes  asaiast — Sale  of  Liquor  Out- 
side County  —  Delivery  and  Collection  of 
Price  —  Agent.] — ^The  agent  of  an  express 
company  in  the  county  of  W.,  where  the 
Canada  Temperance  Act  was  in  force,  in  the 
ordinary  course  of  business,  delivered  a  par- 
cel containing  intoxicating  liquor  to  the  per- 
son to  whom  it  was  addressed,  and  collected 
from  him  the  price  thereof,  the  liquor,  by 
the  buyer's  instructions,  having  bcnen  sent 
to  him  by  express,  c.  o.  d.  The  sale  of  the 
liquor  was  effected  at  a  place  outside  of  the 
county  of  W. : — Held,  that  the  agent  could 
not  be  convicted  of  selling  intoxicating  li- 
quor contrary  to  the  provisions  of  the  Act. 
Regina  v.  Cahill,  Ew  p.  Trenholnif  Ew  P> 
Mitton,  21  Occ.  N.  55.  35  N.  B.  Beps.  240. 

Prevloiis  GoiiTletioii  —  Evidence — De- 
fendant Represented  by  Counsel.] — On  ap- 
plication to  quash  a  conviction  for  a  fourUi 
oftence  against  the  provisions  of  the  Canada 
Temperance  Act,  on  the  ground  that  the 
question  whether  the  defendant  had  been 
previously  convicted  was  not  addressed  to 
him,  as  required  by  s.  115  (a>  of  the  Act: — 
Held,  dismissing  the  application  with  costs, 
that  it  was  not  necessary  that  the  question 
referred  to  should  be  addressed  to  the  de- 
fendant in  a  case  where  he  was  represented 
by  counsel: — Held  that,  if  the  defendant 
could  be  adequately  represented  by  counsel 
in  pleading  to  and  trying  the  main  case 
(which  it  was  clear  he  might  be,  under  ss. 
850,  854,  855,  856,  and  857  of  the  Code),  he 
could  equally  be  represented  by  counsel  in 
respect  to  this  inquiry.  Rew  v.  O^Hearon^ 
34  N.   S.  Reps.  491. 

Search  Warrant — Execution  hy  Prose- 
cutor— Order  for  Destruction  of  Liquors,] — 
The  prosecutor  of  a  charge  of  keeping  liquor 
for  sale  contrary  to  the  Canada  Temperance 
Act,  being  personally  liable  for  costs  in  the 
event  of  the  prosecution  failing,  is,  though 
a  peace  officer,  disqualified  from  executing 
a  search  warrant  or  an  order  for  the  de- 
struction of  the  liquor  for  the  keeping  of 
which  for  sale  the  information  was  laid.  Ew 
p.  McCleave,  20  Occ.  N.  80,  35  N.  B.  Reps, 
100. 

Second  Arrest  on  Same  Warrant.] — 

The  prisoner,  who  had  been  arrested  under 
a  warrant  to  serve  a  sentence  of  imprison- 
ment for  an  offence  against  the  Canada  Tem- 
perance Act,  was,  upon  his  own  i«quest, 
suffered  to  go  at  large  for  a  time  by  the 
officer  who  had  the  execution  of  the  warrant. 
Shortly  afterwards  he  was  again  arrested 
upon  the  same  warrant  and  conveyed  to  the 
county  gaol  to  serve  his  term  of  imprison- 
ment. Fpon  an  application  for  an  order  in 
the  nature  of  a  habeas  corpus: — Held,  by 
the  full  Court,  that  the  second  arrest  upon 
the  same  warrant  was  legal,  and  that  the 
order  should  be  refused.  Ew  p.  Doherty,  35 
N.  B.  Reps.  43.  [But  see  a  subsequent  de- 
cision in  the  same  case,  20  Occ.  N.  20.] 
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Agreement  for  Carriac*^  of  Goods — 

Cost  of  Transport — Bills  of  Lading — Non- 
delivery of  Ooods — Damages.] — The  appel- 
lant had  made  an  agreement  with  the  agent 
of  the  respondent  company,  at  a  fixed  price 
and  under  penalty,  for  the  delivery  of  goods 
which  were  to  be  forwarded  from  Paris, 
France.  The  respondent,  having  brought  a 
package  to  Montreal,  addressed  to  the  appel- 
;  lant,  refused  to  deliver  it  unless  the  appel- 
lant paid  $11.84  for  disbursements  and  ex- 
penses of  conveyance,  but  did  not  produce 
the  bills  of  lading  and  way  bills,  which  had 
been  sent  to  him  at  New  York: — Held,  that 
the  respondent  company  could  not,  arbitrarily 
and  before  the  delivery,  impose  on  the  appel- 
lant the  payment  of  this  sum,  without  veri- 
fication and  right  of  subsequent  reimburse- 
ment for  any  overcharge,  if  there  was  any, 
and  that  the  respondent  should  make  to  the 
appellant  an  indemnity  for  damages  which 
the  non-delivery  had  caused  him.  Poindron 
V.  American  Express.  Co.,  Q.  R.  12  K.  B. 
311. 

Express    Gompany — Liability   for   Dam- 
aged Goods — Connecting  Lines — aill  of  Lad- 
ing— Clause   Limiting  Liability.]   —  An  ex- 
press company  is  not  responsible  for  damages 
to   goods    intrusted    for   carriage,    when    the 
I  accident  happened  on  another  and  connecting 
I   line  of  transfer,  and  the  bill  of  lading  con- 
I   tained  a  clause  by  which  ^  the  company  was 
i   relieved  from  any  liability  if  the  loss  or  in- 
jury  happened   at  a  place  beyond  its  lines 
or  control.    ^e»/  v.  American  Empress  Co.^ 
Q.  R.  20  S.  C.  253. 


—  TArense  —  LiabiUty  for 
Goods  Destroyed  by  Fire.] — An  expressman, 

1  duly  licensed  under  a  by-law  of  the  police 
commissioners  of  a  city,  and  carrying  goods 
for  hire,  is  a  common  carrier,  and  as  such 

I  liable  for  the  loss  of  the  goods  by  fire  not 
caused  by  the  act  of  God,  or  of  the  King's 
enemies,  or  by  the  inherent  quality  of  the 
goods.     Culver  v.  Lester,  21  Occ.  N.  295. 


CAITAL. 

•Sff€   CONSTITrTIONAL   LAW — CrOWN. 


—  Transportation  of  Animala 
— Liabiiitif.] — 1.  To  render  a  person  liable 
as  a  common  carrier  he  must  exercise  the 
business  of  carrying  as  a  public  employment, 
and  must  undertake  to  carry  goods  for  all 
persons  indiscriminately,  and  hold  himself 
out,  either  expressly  or  by  course  of  con- 
duct, as  ready  to  engage  in  the  transporta- 
tion of  goods  for  hire  as  a  business,  not 
merely  as  a  casual  occupation.  Therefore, 
the  owner  of  a  boat  propelled  by  oars  and 
rowed  for  hire  across  a  river,  from  time  to 
.  time,  by  employees  usually  occupied  in  other 
I  ways,  does  not  fall  within  the  definition  of 
I  a  common  carrier.  2.  Where  a  traveller  put 
I  his  horses  upon  a  ferry  boat  of  the  above 
description,  with  side-rails  only  15  inches 
high,  saw  the  risk  to  which  his  animals  were 
exposed,  and  kept  them  under  his  own  charge 
during  the  crossing,  he  is  not  entitled  to  re- 
cover from  the  owner  of  the  ferrv  boat  the 
value  of  a  horse  which  became  frightened. 
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jumped  overboard,  and  i  was  drowned,  where 
the  accident  occurred  through  no  &LuIt  or 
omission  or  commission  on  the  part  of  the 
carrier  or  his  employees,  but  from  the  rest- 
less disposition  of  the  horse  and  the  inability 
of  the  o^nier  to  keep  him  quiet.  Routael  v. 
Aumais,  Q.  R.  18  S.  C.  474. 

Injury  to  Goods  —  Liahility  —  Negli- 
ffence  —  Contract  —  Owner  —  Consignor,] 
— A  carrier  cannot  stipulate  that,  by  reason 
of  the  tariff  of  charges  for  the  transport  of 
goods  being  reduced,  he  shall  not  be  respon- 
sible for  damages  which  may  be  caused  to 
the  goods  carried  by  the  fault  or  negligence 
of  his  servants,  but  when  such  a  stipulation 
has  been  made,  the  owner  of  the  goods  dam- 
aged in  conveyance  has  to  ifrove  that  the 
damage  was  caused  by  such  fault  or  negli- 
gence. 2.  The  owner  of  goods  is  bound  by 
the  contract  of  carriage  signed  by  the  person 
forwarding  them.  Drainville  v.  Canadian 
Pacific  R.  W,  Co,,  Q.  R.  22  S.  C  480. 

Ship  —  Bills  of  Lading  —  Stifmlation 
against  LiahUity  for  Thefts.]  —  The  owner 
may  lawfully  stipulate  for  immunity  from 
liability  for  thefts  committed  on  board  his 
ship,  even  by  the  captain  of  the  crew.  When 
the  damage  of  which  the  shipper  or  con- 
signor complains  falls  apparently  within  the 
scope  of  a  stipulation  against  liability  in  the 
bill  of  lading,  the  plaintiff  must  prove  some 
default  on  the  part  of  the  carrier  personally 
to  entitle  him  to  recover.  Mathys  v.  Man- 
chester Liners,  Q.  R.  25  S.  C.  426. 

Ship  —  Contract  Limiting  Liahility> — 
•*  Wearing  AppareV*  Meaning  of — Question 
First  Raised  on  Appeal.] — ^The  plaintiff  was 
a  passenger  for  Dawson  on  the  defendants' 
line  of  steamboats,  and  his  ticket  contained 
the  proviso:  ** Baggage  liability  limited  to 
wearing  apparel  only.  Each  ticket  is  al- 
lowed 150  lbs.  of  baggage  free,  and  not  ex- 
ceeding $100  in  valuation,  and  half  tickets 
in  like  proportion.  AH  exceeding  this  rate 
and  valuation  will  be  charged  for.  This 
company  shall  not  be  held  accountable  for 
merchandise,  notes,  bonds,  documents,  specie, 
bullion,  jewellery  or  similar  valuables,*  nor 
stores  to  be  landed  under  designation  of  bag- 
^rage.  unless  bills  of  lading  are  regularly 
signed,  and  freight  charges  paid  thereon,  and 
nnder  no  circumstances  shall  this  company 
be  held  responsible  in  case  of  loss  of  baggage 
for  over  $100,  unless  extra  charge  has  been 
paid  on  excess  of  valuation."  He  paid  $10 
excess  baggage.  Part  of  the  baggage,  includ- 
ing a  sealskin  jacket,  a  lady's  dress,  men's 
suits,  and  wolf  robes,  to  the  value  of  $655. 
was  lost.  The  plaintiff  sued  for  the  full 
amount,  and  the  defendants  pleaded  that  their 
liability  under  the  contract  was  limited  to 
$100;— Held,  by  Craig.  J.,  and  by  the  full 
Court  (Irving,  J.,  dissenting),  that  the  de- 
fendants were  liable  for  more  than  $100,  but 
under  the  Carriers'  Act  for  not  more  than 
f500: — Hpld.  alFO.  on  appeal,  that  the  con- 
tpntion  that  th*»  defendants  were  not  liable 
for  certain  articles,  not  the  wearing  apparel 
of  the  plaintiff  himself,  was  not  open  to  the 
defendantfi.  as  that  point  was  not  raised  in 
the  pleadings  nor  taken  at  the  trial.  Re- 
marks of  Drake  and  Martin,  JJ.,  as  to  what 
is  included  in  the  term  **  wearine  apparel," 
which  must  differ  according  to  different  cir- 
cumstances and  climates.  Wensky  v.  Cana- 
dian   D^relovment    Co.,    21    Occ.    N.    601,    8 

B.  a  R.  19a  ^ 


Ship — Failure  to  Notify  Consignee — Lia- 
hUity for  Damages — Action  in  Name  of  Con- 
signor,]— Cheese  was  consigned  to  the  Hoche- 
laga  BEtnk  at  Montreal,  and  at  the  foot  of 
the  bills  of  lading  were  written  the  words 
"  Notify  James  Irvine,  Gould  Cold  Storage, 
Montreal."  Irvine  was  the  selling  agent  for 
the  factory  from  which  the  cheese  came,  and 
the  usual  course  was'*(as  evidenced  by  pre- 
vious transactions)  that  the  cheese  was  only 
to  be  delivered  to  him  by  the  bank  upon  pay- 
ment of  the  draft  attached  thereto,  and  usu- 
ally drawn  upon  Irvine  payable  at  the  Hoche- 
laga  Bank.  As  the  bank  thus  had  very  little 
to  do  with  the  matter,  the  carriers  com- 
menced to  regard  Irvine  as  the  only  person 
with  whom  they  had  the  deal.  On  the  oc- 
casion in  question  the  carriers  did  not  give 
any  notice  to  the  bank,  but  stored  the  cheese 
according  to  the  instructions  of  Irvine,  who 
subsequently  sold  it  and  absconded  with  the 
proceeds  of  the  sale: — Held,  that  the  re- 
ceipt of  the  bank  or  its  order  for  delivery 
was  the  only  discharge  which  could  termin- 
ate the  liability  of  the  appellants  as  carriers, 
and  that  the  fact  that  the  latter  were  di- 
rected on  the  bills  of  lading  to  "notify 
James  Irvine "  should  have  warned  them, 
in  any  event,  against  dealing  with  him  as 
the  consignee: — Held,  further,  that,  while  a 
right  of  action  probably  did  exist  in  the 
bank  as  consignees,  it  was  concurrent  with 
the  right  of  the  consignor,  since  the  bank 
only  acted  as  agents  of  the  shipper  to  collect 
his  drafts  for  the  price  of  the  cheese,  and 
had  neither  purchased  nor  made  advances  on 
them.  And  this  common  law  doctrine  is  not 
impaired  by  52  V.  c-  30,  s.  1.  Montreal  and 
Comicall  Navigation  Co.  v.  UEcuyer,  21 
Occ.  N.  249. 

Speelal  Gontraot — Variation — Authority 
of  Agent — Limiting  Liability — Sale  of  Ooods 
— Conversion — Damages.] — Conditions  in  a 
shipping  receipt  relieving  the  carrier  from 
liability  for  loss  or  damage  arising  out  of 
the  "safe  keeping  and  carriage  of  goods," 
even  though  caused  by  the  negligence  of  the 
carriers'  servants,  without  the  actual  fault 
or  privity  of  the  carriers,  and  restricting 
claims  to  the  cash  value  of  the  goods  at  the 
port  of  shipment,  do  not  apply  to  cases  where 
the  goods  have  been  wrongfully  sold  or  con- 
verted by  the  carriers.  A  shipping  receipt, 
with  terms  as  above,  was  for  carriage  by 
the  defendants'  line  and  other  connecting 
lines,  and  made  the  freight  payable  on  de- 
livery of  the  goods  at  the  point  of  destina- 
tion. The  defendants  had  previously  made  a 
special  contract  with  the  plaintiff,  but  de- 
livered the  receipt  to  his  agent  at  the  point 
of  shipment  with  a  variation  of  the  special 
terms  made  with  him  in  respect  to  all  ship- 
ments to  him  as  consignee  during  the  ship- 
ping season  of  1809.  the  variation  being 
shewn  by  a  clause  stamped  across  the  re- 
ceipt, of  which  the  plaintiff  had  no  know- 
ledge. One  of  the  shipments  was  sold,  at 
an  intermediate  point  on  a  connecting  line, 
by  the  company  in  control,  on  account  of 
non-payment  of  freight:  —  Held,  that  the 
plaintiff's  agent  at  the  shipping  point  had 
no  authority  to  consent  to  a  variation  of  the 
special  contract,  nor  could  the  carriers  vary 
it  without  the  concurrence  of  the  plaintiff: 
that  the  sale  amounted  to  a  wrongful  con- 
version of  the  goods  by  the  defendants:  and 
that  they  were  not  exempted  by  the  terms 
of    the    shipping    receipt    from    liability    for 
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their  full  value.  Damages  reduced  by  Su- 
preme Court  of  Canada,  inatead  of  a  new 
trial  being  ordered.  Judgment  in  22  Occ. 
N.  271,  9  B.  C.  R.  82,  reversed.  WUaon  v. 
Canadian  Development  Co.,  33  S.  C.  R.  432. 

See  Nbqlioenge — Rail^vjlT. 


CAXTTION. 

8ee  Devolution  of  Estates  Act. 


CAVEAT. 
See  Real  Pbopebty  Act. 


CEMETEET. 

Owmer  of  Plot  —  Removal  of  corpse — 
Mistake  of  caretaker — Right  of  action.  Mc- 
Nultp  V.  City  of  Niagara  FalU,  4  O.  W.  R. 
443,  5  O.   W.  B.  63. 

PriTate  Burial  CIroiuid — Setting  apart 
— Reservation  in  deed — ^Ascertainment  of  lo- 
cation —  Injunction  against  interference — 
Title — Interest  of  plaintiffs — Status  to  main- 
tain action — Right  of  access — ^Way  of  neces- 
sity. May  v.  BeUon,  6  O.  W.  R.  462.  10  O. 
L.  W.  686. 


CENSTTS. 

See  Injunction. 


CEETmCATE  OF  ENOINEEE. 

See  Contract. 


CEETIFICATE  OF  IMFEOVEMENTS. 

See  Mines  and  Minerals. 


CEI^TIOEAEI. 

Aoquiesoenoe  in  CJonvietion — Bar,] — 
The  acquiescence  of  the  accused  in  a  convic- 
tion made  by  a  justice  of  the  peace,  in  a 
matter  for  summary  trial,  deprives  dhe  ac- 
cused of  his  remedy  by  certiorari,  even  when 
moved  for  within  the  proper  time.  Meunier 
V.  Beauchamp,  5  Q.  P.  R.  280. 

AMOMment  Roll  —  Return — Default — 
Proceedings  of  Ministerial  Character — Sup- 
erseding Writs  Improvidently  IssuedJ]  —  A 
writ  of  certiorari  was  directed  to  the  road 
commissioners  of  district  17  in  the  munici- 
pality of  Halifax,  to  remove  the  record  of 
the  assessment  roll  of  said  district  assessing 
the  inhabitants  for  road  taxes,  and  the  re- 
turn made  to  the  county  treasurer  of  per- 
sons who  had  made  detault.  A  writ  was 
also   directed   to   the   stipendiary   magistrate 


for  the  county  to  remove  the  record  of  a 
return  of  defaulters  who  had  not  paid  or 
commuted  their  taxes,  and  the  warrant  of 
distress  issued  by  him  thereon.  There  was 
a  motion  to  quash  or  set  aside  the  assess- 
ment roll,  the  warrant  of  distress,  etc.  It 
appeared  that  the  allowance  of  the  writs  had 
not  been  opposed,  and  there  was  no  motion 
to  set  aside  the  orders,  or  to  quash  the  writs 
or  either  of  them.  The  amount  of  the  tax 
was  fixed  by  law,  the  value  of  the  property 
by  the  county  assessors,  and  the  rate  of  as- 
sessment by  the  county  council;  and  tibe 
stipendiary  magistrate,  in  issuing  his  war- 
rant of  distress  against  defaulters,  was  not 
called  upon  to  exercise  any  judicial  func- 
tion:— Held,  that  the  proceedings  were  of  a 
purely  ministerial  character,  and  were  not 
a  proper  subject  for  certiorari : — ^Held,  that, 
the  process  having  improvidently  issued,  the 
Court  had  power  of  its  own  motion  to  set 
it  aside,  and  that,  in  the  circumstances  ap- 
pearing, the  writs  should  be  superseded  and 
the  returns  thereto  taken  off  the  files  of  ^e 
Court.  The  affidavits  filed  shewed  an  inten- 
tion to  attack  the  legality  of  the  formation 
of  the  district  under  Acts  of  1900,  c.  23,  and 
the  appointment  of  the  commissioners : — Held, 
that  this  could  not  be  done  in  this  form  of 
proceeding.  Rew  em  rel.  CorHn  v.  Peveril, 
36  N.  S.  Reps.  275. 

Oonatitment  hj  Justioe  —  Sunday — 
Resisting  Peace  Offloer.] — A  certiorari  will 
not  be  granted  to  remove  a  justice's  commit- 
ment of  an  accused  person  for  trial.  Semble, 
that  the  arrest  and  commitment  of  the  de- 
fendant on  a  Sunday  for  resisting  a  peace 
officer  were  legal.  Rem  v.  Leahy,  Em  p.  (Gar- 
land, 35  N.  B.  Reps.  509. 

Costs  —  Fees  of  Respondent.} — The  re- 
5tpondent  or  the  mis-en-cause  upon  a  motion 
for  a  certiorari  is  not  entitled  to  a  fee.  2. 
Upon  such  a  motion  a  fee  upon  the  hearing 
will  not  be  taxed.  3.  A  respondent  who  does 
not  contest  the  motion  has  no  right  to  a 
fee  for  appearing.  Wing  Tee  v.  Choquet,  6 
Q.  P.  R.  306. 
» 

Eridenoe  before  XM^strate.]  —  The 

Court  upon  certiorari  cannot  inquire  into 
the  evidence  taken  before  a  magistrate  whose 
conviction  is  in  review.  Wing  Tee  v.  Cho- 
quette,  5  Q.  P.  R.  461. 

Irregularities — Prejudice.]  —  A  certio- 
rari will  not  be  granted  on  account  of  irre- 
gularities in  procedure,  if  such  irregularities 
have  not  prevented  justice  being  done.  Huot 
V.  Paquette,  3  Q.  P.  R.  502. 

• 

Jurisdiction  —  Irregular  Procedure  — 
Injustice.] — ^The  sole  duty  of  the  Superior 
Court  upon  a  writ  of  certiorari  is  to  ascer- 
tain if  the  inferior  court  has  acted  within 
the  limits  of  its  jurisdiction,  and  if  in  the 
procedure  it  has  followed  the  forms  and  rules 
indicated  by  law;  and  a  certiorari  will  not 
be  sustained,  on  the  ground  that  the  proce- 
dure has  been  irregular,  unless  the  petitioner 
demonstrates  that  he  has  suffered  injustice. 
Carpentier  v.  Lapointe,  6  Q.  P.  R.  292. 

Jiistiee  of  the  Peaee — Jurisdiction — In- 
terest— Statute  Taking  Awa^  Right — Appeal 
— Crown — Discretion.]  —  1.  Certiorari  and 
not  appeal  is  the  appropriate  remedy,  to  raise 
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the  question  of  want  of  jurisdiction,  e.g.,  whe- 
ther proper  service  has  been  made  and  juris- 
diction over  the  person  acquired,  or  whether 
the  justice  was  disqualified  through  interest. 
2.  A  statutory  provision  taking  away  the 
right  to  certiorari  does  not  deprive  the  Su- 
perior Court  of  its  power  to  issue  the  writ 
to  qnash  a  proceeding  on  the  ground  of  want 
of  jurisdiction.  3.  When  there  is  a  defect 
in  the  jurisdiction  of  justices  or  inferior 
courts,  the  common  law  right  of  certiorari 
should  not  be  refused  merely  because  a  new 
trial  might  be  had  by  means  of  an  appeal. 

4.  JBven  where  an  appeal  is  pending,  a  cer- 
tiorari for  want  of  jurisdiction  should  not  be 
refused  unless  the  question  of  jurisdiction  is 
being  raised  on  the  appeal.  5.  A  writ  of  cer- 
tiorari may  be  claimed  b^  the  Qrown  as  a 
matter  of  right  on  application  of  the  Attorney- 
General,  without  the  production  of  any  affi- 
davit. 6.  Except  where  applied  for  on  be- 
half of  the  Crown,  a  certiorari  is  not  a  writ 
**  of  course/'  and  the  Court  must  be  satis- 
fied that  there  is  a  sufficient  ground  for  issu- 
ing it.  7.  No  more  latitude  is  given  the 
Court  for  the  exercise  of  its  discretion  in 
granting  or  refusing  a  certiorari  than  in  re- 
spect to  other  applications  which  are  in  the 
discretion  of  the  Court.    Re  Ruffles,  85  N. 

5.  Reps.  57. 


Motion  for  —  Preliminary  Ohjeciioi 
DisfnUsal  —  Second  Application.] — Where 
an  application  for  a  writ  of  certiorari  has 
been  dismissed,  the  Court  will  not  entertain 
another  application  for  the  same  purpose,  al- 
though the  first  was  dismissed  on  a  prelimin- 
ary objection.     Rev  v.  Oeiser,  9  B.  C.  R.  503. 

Kotioiia     to     Matatftin     and     Qnaah 

D^rit.] — In  a  matter  of  certiorari,  an  in- 
scription alone  is  sufficient,  and  a  motion 
made  by  the  petitioner  to  maintain  the  cer- 
tiorari«  and  another  made  by  the  respondent 
to  quash  the  certiorari,  will  both  be  dis- 
missed with  costs  as  useless.  Leveaque  v. 
AMeKn,  6  Q.  P.  R.  63. 

Motion     to      Qnnah      for     Delay   — 

Nec€»9itjf  for  Notice  to  Proceed.] — ^Rule  188 
of  the  Crown  Rules  (Nova  Scotia)  directs 
that  in  all  causes  in  which  there  have  been  no 
proceedings  from  one  year  from  the  last  pro- 
ceeding had,  the  party,  whether  proaecutor  or 
defendant,  who  desires  to  proceed,  shall  give 
one  calendar  month's  notice  to  the  other  ; 
party  of  his  intention  to  proceed.  The  de- 
fendant, pursuant  to  the  order  of  a  Judge, 
removed  a  conviction  made  by  a  magistrate 
into  the  Court,  and  took  no  further  steps 
in  the  matter.  The  informant  moved  to 
quash  the  certiorari  on  the  ground  that  no 
steps  had  been  taken  by  the  defendant  for 
upwards  of  a  year: — Held,  that  the  inform- 
ant most  first  give  one  month's  notice  of  in- 
tention to  proceed.  Rew  v.  McDonald^  23 
Occ  N.  17. 

Motion     to     Qnask     for     Delay   — 

Practice — Co9t».] — ^To  an  application  by  the 
prosecutor  to  quash  a  certiorari  removing  a 
conviction  for  delay  in  proceeding  it  is  not 
an  answer  that  the  defendant  bad  given 
notice  of  motion  to  quash  the  conviction  be- 
fore the  laundiing  of  the  motion  to  quash  the 
writ,  as  long  as  the  delay  is  unexplained. 
Costs  were  given  against  the  defendant. 
Re*  V.  McDonald,  23  Occ  N.  95. 


Petition  fov-r-8ervice,] — A  petition  for 
a  writ  of  certiorari  must  be  served  on  the 
parties  interested,  and  a  notice  o'f  its  pre- 
sentation must  be  given  to  them.  Rex  v. 
Warren,  Q.  R.  25  S.  C.  31. 

Proseontion  -^  Diligence  —  Ewtension  of 
Time.] — There  must  be  continuous  diligence 
throughout  the  stages  of  applying  for  a  writ 
of  certiorari,  causing  it  to  issue,  and  proceed- 
ing to  judgment  ui>on  it;  and  where  the  de- 
lay fixed  for  the  return  of  the  writ  is  allowed 
to  lapse  without  any  step  being  ^aken  to 
obtain  a  new  order,  the  petitioner  cannot 
afterwards  obtain  an  extension  of  the  de- 
lay; and  especially  where  more  than  two 
years  have  lapsed  since  the  expiration  /of 
the  delay,  and  the  reason  for  not  complying 
with  the  original  order  is  not  shewn.  Joan- 
nette  v.  Weir,  Q.  R.  26  S.  C.  288. 

Reoorder*s  Conrt — Jurisdiction — Review 
of  Judgment.] — Certiorari  does  not  lie  to  re- 
view the  decision  of  the  recorder  in  a  case 
in  which  he  has  jurisdictioiv,  and  the  Superior 
Court  will  not  upon  certiorari  inquire 
whether  his  judgment  is  right  or  wrong. 
Wolf  V.  Weir,  4  Q.  P.  R.  430. 

Heoorder's  Gourt — Removal  of  Convic- 
tion— Remedy  hy  Appeal.] — A  certiorari  will 
not  be  granted  to  remove  a  conviction  or 
order  of  a  recorder,  when  there  is  an  appeal 
to  the  Court  of  King's  Bench  on  its 
criminal  side.  0*8haughnessy  v.  Recorders* 
Court,  6  Q.  P.  R.  287. 

Recorder's  Court  —  Writ  to  Recorder 
Personally — Objection.] — A  writ  of  certiorari 
against  a  decision  of  one  of  the  recorders 
for  the  city  and  district  of  Montreal,  may  be 
directed  to  the  recorder  personally  and  not 
necessarily  to  the  Court,  and  if  objection  to 
its  being  so  directed  could  be  taken  at  all, 
it  could  only  be  taken  by  the  recorder  him- 
self and  not  by  the  party  in  whose  favour 
the  judgment  complained  of  was  given. 
Poirier  v.  Weir,  7  Q.  P.  R.  69. 

ReniOTal  of  Ganse  froni  Inferior 
Gonrt — Grounds — Want  of  Jurisdiction — Ir- 
regularity— Injustice.] — ^The  only  duty  of  a 
superior  Court,  on  an  application  for  cer- 
tiorari', is  to  determine  whether  the  inferior 
Court  has  acted  within  the  limits  of  its  juris- 
diction, and  whether  it  has  complied  with 
the  practice  and  principles  of  law,  and  it 
will  not  be  granted  upon  the  latter  ground 
if  the  applicant  does  not  shew  that  he  has 
suffered  an  injustice.  Therefore,  the  appli- 
cation will  be  dismissed  and  the  conviction 
of  the  lower  Court  sustained  when  the  ap- 
plicant alleges  only  that  justice  has  not  been 
done  and  the  decision  of  the  lower  Court  is 
erroneous,  without  alleging  any  grave  irre- 
gularity in  the  proceedings.  Carpentier  v. 
Lapointe,  Q.  R.  25  S.  C.  395. 

HemoTal  of  Ooflavietion.  Notwith- 
standing Statute  —  Jurisdiction.] — ^Not- 
withstanding the  amendment  to  s.  7  of  the 
Ontario  Summary  Convictions  Act.  by  s.  14 
of  2  Edw.  VII.  c.  12,  taking  away  the  right 
to  certiorari,  a  conviction  made  by  a  magi- 
strate without  jurisdiction  may  be  removed 
by  certiorari ;  and  where  the  offence  for  which 
a  conviction  is  made  is  found  not  to  come 
within  the  statute  defining  the  offence,  or 
the  municiiMil  by-law  defining  the  offence  is 
not  within  the  statute  which  gives  the  power 
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to  pass  a  by-law,  there  is  such  absence  of 
jurisdiction  as  warrants  the  issue  of  a  cer- 
tiorari. Rex  V.  Si.  Pierre,  22  Occ.  N.  233, 
4  O.  L.  R.  76.  1  O.  W.  R.  365. 

Review  of  Deeieion  of  Inferior 
Court — Q rounds,] — ^There  is  no  appeal  to 
the  Superior  or  Circuit  Courts  by  way  of 
cePtiorari  from  decisions  of  Courts  of  inferior 
jurisdiction,  on  the  ground  of  mal  jug6,  or 
where  the  Judge  of  the  lower  Court  has  failed 
to  properly  appreciate  the  evidence.  Valvert 
V.  Perrault,  Q.  R.  26  S.  C.  94. 

Sohool  Rutes — Judicial  Act,] — An  appli- 
cation to  bring  up  by  writ  of  certiorari  the 
school  rate  fixed  by  the  trustees  of  the  sec- 
tion, was  granted.  In  re  Cape  Breton  School 
Section  No.  121,  24  Occ.  N.  95. 

Seonrity  —  Deposit — Preliminary  Ohjec- 
Hone.] — A  deposit  by  the  accused  with  the 
proper  officer  of  $100  cash,  though  unaccom- 
panied by  any  written  document,  is  a  suffi- 
cient compliance  with  the  requirements  of 
Rule  13  of  the  Consolidated  Rules  of 
Courts,  18S^.  After  a  writ  of  certiorari 
has  issued  preliminary  objections  thereto 
should  be  raised  promptly  and  by  means 
of  u  substantive  motion  to  quash  the  writ. 
Regina  v.  Davidson,  21  Occ.  N.  98,  4  Terr. 
L.  R.  425. 

Time  for  Issiie — Estension,] — A  party 
who  has  obtained  an  order  for  a  writ  of  cer- 
tiorari, must  cause,  the  same  to  be  issued  and 
returned  within  the  delay  fixed  when  his  ap- 
plication was  granted,  and  cannot,  by  motion, 
obtain  leave  to  issue  it  afterwards.  Joan- 
netie  v.  Buller,  6  Q.  P.  R.  146. 

See  Abbitbation  and  Awabi>— Abrest — 
Assessment  and  Taxes — Coubts — Justice 
OF  THE  Peace — Liquob  License  Act. 


CHAMPEETT. 

Contriliiitioii  to  Costs  of  Appeal  — 

Members  of  Familff — Agreement  to  Divide 
Lands  in  Question  —  Succession  Rights  — 
Litigious  Rights  —  Deed — Description,] — The 
appellants  who  lyere  desirous  of  recovering 
certain  property,  known  as  the  Dorval  Is- 
lands, which  had  formerly  belonged  to  an 
ancestor,  entered  into  an  agreement  with 
the  respondents,  who  were  all  connected  with 
the  same  family  by  relationship  or  marriage, 
by  which,  in  consideration  of  each  contribu- 
ting one- tenth  of  the  cost  of  taking  an  appeal 
to  the  Supreme  Court,  they  agreed  to  transfer 
to  each  of  them  one-tenth  of  what  might  be 
recovered  in  the  suit.  The  appeal  was  suc- 
cessful, and  the  present  action  was  brought 
by  the  respondents  to  be  declared  proprietors 
of  their  shares  of  the  island : — Held,  that  the 
agreement  was  not  champertous,  all  the  par- 
ties contributing  to  the  cost  of  the  appeal 
having  an  interest  to  •  see  the  property  re- 
stored to  the  family,  and  either  a  direct  or 
contingent  expectancy  of  succeeding  thereto. 
To  constitute  champerty  there  must  be  an 
unlawful  interference  of  a  third  person  to 
support  litigation  in  a  matter  which  in  no 
way  concerns  him,  for  a  compensation  consist- 
ing of  a  share  of  the  amount  recovered.  2. 
Art.  710.  C.  C,  had  no  application  to  this 
case,  inasmuch  as  the  rights  sold  by  the 
appellants  were  not  succession  rights.  3. 
Art.  1582,  C.  C,  cannot  be  invoked  by  the 


party  who  has  sold  a  litigious  right,  to  annul 
his  own  contract.  4.  The  real  estate  in  ques- 
tion constituting  a  distinct  and  separate  area, 
and  bearing  a  single  cadastral  number,  a 
special  description  thereof  in  the  deed  of  sale 
was  unnecessary.  Meloche  v.  Deguire,  Q.  R. 
12  K.  B.  298. 

Deed  of  Land  —  Contract — Joinder  of 
Claims — Partition  —  Specific  Performance  — 
Litigious  Rights — Retrait  SuccessoraL] — ^The 
heirs  of  M.  induced  several  persons  related 
to  them,  either  by  consanguinity  or  by  affinity 
to  assist  them  as  plainti&  in  the  prosecution 
of  a  law  suit  for  the  recovery  of  lands  belong- 
ing to  the  succession  of  an  ancestor,  and,  in 
consideration  of  the  necessary  funds  to  be 
furnished  by  these  persons,  six  of  the  re- 
spondents and  the  mis-en-cause  entered  into 
the  agreement  sued  on  by  which  the  plaintiffs 
conveyed  to  each  of  the  seven  persons  giving 
the  assistance  one-tenth  of  whatever  might 
be  recovered  should  they  be  successful  in  the 
law  suit.  In  an  action  au  petitoire  et  en 
partage  by  the  parties  who  furnished  such 
funds,  for  specific  performance  of  this  agree- 
ment : — Held,  reversing  the  judgment  in  Q. 
R.  12  K.  B.  298  (Da vies,  J.,  dissenting), 
that  the  agreement  could  not  be  enforced, 
as  it  was  tainted  with  champerty,  notwith- 
standing that  the  consanguinity  or  affinity 
of  the  persons  in  whose  favour  the  convey- 
ance had  been  made,  might  have  entitled  them 
to  maintain  the  suit  without  remuneration 
as  the  price  of  the  assistance: — Held,  fur- 
ther, that  there  could  be  no  objection  to  the 
demande  au  petitoire  being  joined  in  the  ac- 
tion for  specific  performance.  2.  That  the 
defence  of  retrait  de  droits  litigieux  could 
not  avail  in  favour  of  the  defendants,  as  it  is 
an  exception  which  can  be  set  up  only  by  the 
debtor  of  the  litigious  right  in  question. 
Powell  V.  Watters,  28  S.  C.  R.  133,  referred 
to.  3.  That,  as  the  conveyance  affected  a 
specific  share  of  an  immovable,  the  exception 
of  retrait  successoral  could  not  be  set  up  un- 
der Art.  710,  C.  C.  Baxter  v.  Phillips,  2a 
S.  C.  R.  317,  and  Leclerc  v.  Beaudry,  10  L. 
C.  Jur.  20,  referred  to.  4.  That  the  laws 
relating  to  champerty  were  introduced  into 
Lower  Canada  by  the  Quebec  Act,  1774,  as 
part  of  the  criminal  law  of  Ekigland.  and 
as  a  law  of  public  order,  the  principles  of 
which  and  the  reason  for  which  apply  aa 
w^ell  to  the  province  of  Quebec  as  to  England 
and  the  other  provinces  of  the  Dominion  of 
Canada.  Price  v.  Mercier,  18  S.  C.  R.  303, 
referred  to.  Meloche  v.  Deguire,  24  Occ. 
N.  75,  34  S.  C.  R.  24. 

Interest  in  Mineral  Claims — Transfer 
—  Consideration  —  Prior  Litigation.]  —  In 
Briggs  V.  Newswander,  32  S.  C.  R.  405,  the 
plaintiff  was  held  entitled  to  a  conveyance 
from  the  defendants  of  a  quarter  interest 
in  certain  mineral  claims.  In  that  action 
•Newswander  et  al.  were  only  nominal  defend- 
ants, the  real  interest  in  the  claims  being 
in  F.  After  the  judgment  was  given,  the 
plaintiff  conveyed  nine-tenths  of  his  interest 
to  G.,  the  expressed  consideration  being 
moneys  advanced  and  an  undertaking  by  G. 
to  pay  the  costs  of  that  action  and  another 
brought  by  Briggs,  and  by  a  subsequent  deed, 
which  recited  the  proceedings  in  the  action 
and  the  deed  of  the  nine-tenths,  he  conveyed 
to  G.  the  remaining  one-tenth  of  his  interest, 
the  consideration  of  that  deed  being  $.500  pay- 
able by  instalments.  Briggs  afterwards  as- 
signed the  above  mentioned  judgment  and  his- 
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interest  in  the  claims  to  F.  In  an  action 
by  G.  against  F.  for  a  declaration  that  he 
was  «i titled  .to  the  quarter  interest: — ^Held, 
affirming  the  judgment  in  10  B.  C.  R.  300,  that 
the  transfer  to  6.  of  the  nine-tenths  was 
champertous,  and  the  Court  would  not  inter- 
fere to  assist  one  (Claiming  under  a  title  so 
aoquired: — Held,  dlso,  that  the  transfer  of 
one-tenth  was  valid,  being  for  good  considera- 
tion and  seyerable  from  the  remainder  of  the 
interest.  (Jiegerich  v.  Fieutot,  25  Occ.  N. 
7,  35  S.  C.  R.  327. 

Void  Asreemeat  —  Parties  Entitled  to 
take  Advantage  of — Res  Judicata — Estoppel 
fry  Conduct — Costs.] — The  laws  of  mainten- 
ance and  champerty,  as  they  existed  in  Eng- 
land on  the  19th  November,  1858,  are  in 
force  in  British  Columbia,  and  an  agreement 
for  a  champertous  consideration  is  absolutely 
null  and  void.  The  defence  that  an  agree- 
ment is  champertous  and  therefore  void  is 
open  to  others  than  those  who  are  parties  to 
the  agreement.  Per  Hunter,  C.J.^  it  is  not 
open  to  a  man  to  stand  by  and  assist  another 
to  fight  the  battle  for  specific  property  to 
which  he  himself  claims  to  be  entitled,  and, 
in  the  event  of  the  latter's  defeat,  claim  to 
fight  the  battle  over  again  himself.  He  is  not 
bound  to  intervene,  and  if  he  does  not,  he 
most  accept  the  result  so  far  as  concerns  the 
title  to  the  property.  At  the  trial  the  plain- 
tiffs obtained  judgment  declaring  that  the  de- 
fendant was  a  trustee  of  an  undivided  one- 
qnarter  interest  in  two  minend  claims;  on 
-appeal  by  the  defendant  the  plaintiffs*  in- 
terest was  declared  to  be  only  one-fortieth. 
The  Court  allowed  the  defendant  the  costs  of 
the  appeal,  but  allowed  no  costs  of  the  trial  to 
either  side.  Briggs  and  Qiegerich  v.  Fleutot^ 
24  Occ.  N.  209,  10  B.  C.  R.  300. 


CHABITT. 

See  Will. 


CHABTEE. 


See  Municipal  Cobposations. 


CHABTEBED  ACCOTTHTANTS. 

Fee*  —  Tariff.]  —  The  tariff  of  chartered 
accountants  contains  no  provision  allowing 
fees  for  attendance  at  Court  to  be  sworn,  or 
attendances  at  their  offices  to  receive  papers, 
etc.  2«  Chartered  accountants  are  only  allow- 
ed a  fee  of  $10  for  attendance  at  a  meeting 
for  hearing  parties  or  to  take  evidence,  when 
the  duration  of  the  session  is  over  an  hour 
and  a  half.  3.  A  chartered  accountant  is  not 
entitled'  to  any  fee  upon  a  provisional  report 
prepared  by  him.  Singer  Manufacturing  Co. 
V.  Pineonnault,  6  Q.  P.  B.  112. 


CHABTEBFABJT. 

See  Ship. 
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CHATTEL  MOBTOAOE. 
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See  BiL^s   of   Sale  and   Chattel  Mobt- 

OAGXB. 


CHEESE  AND  BXTTTEB  COMPANIES 

ACT. 

See  Abbitbation  and  Awabd. 


CHEQUE. 

See  Banks  and  Banking — ^Bills  of   Ex- 
change and  Pbomissoby  Notes. 


CHUD  STEALING. 

See  E^TBADinoN. 


CHINESE 


I  I  ift 


BANTS. 


See  Aliens. 


CHOSE  IN  ACTION— ASSIGNMENT  OF. 

Aotioii  hj  Assignee — Claim  for  damages 
by  defendant  —  Set-off  —  Counterclaim— Con- 
sideration— Notice.  LiUie  v.  Thomas  (N.W. 
T.),  1  W.  L.  B.  467. 

Asslnment  of  LeKacy — ^Rights  of  as- 
signee Tor  creditors  of  legatee — Interpleader. 
Lamb  v.  Secord,  2  O.  W.  R.  43. 

Equitalile  Asstgnatent —  Consideration 
— Notice — Appropriation  of  fund  to  specific 
purpose.  Hunter  v.  Wilkinson  Plough  Co., 
2  O.  W.  R.  1029. 

Equitable  Asst^iimeiit  —  Form  of  — 
Solicitor.] — No  writmg  or  particular  form  of 
words  is  necessary  to  constitute  an  equitable 
assignment ;  an  intention  to  pass  the  beneficial 
interest  being  all  that  is  required.  Hughes  v. 
Chambers,  22  Occ.  N.  333,  14  Man.  L.  R. 
163,  approved.  A  client  who  was  indebted 
to  a  solicitor  for  costs  incurred,  instructed 
him  that,  on  the  receipt  by  him  of  certain 
moneys  which  he  was  to  collect  for  the  client, 
he  was  to  pay  certain  obligations,  including 
his  own  bill  of  costs : — Hefd,  that  this  consti- 
tuted a  good  equitable  assignment.  Re  McRae 
Estate.  6  O.  L.  R.  238,  2  O.  W.  R.  220,  268, 
409,  618. 

Eqnltalile  Assisiimeiit  —  Oral  promise 
to  repay  overdraft  at  bank — Specified  source. 
Ray  V.  Oliver,  2  O.  W.  R.  988. 

lilti^oiis  Rights  —  Offers — Contract  — 
Conditions  —  Action  by  Contractor  before 
Completion  of  Work.]  —  A  defendant  may 
plead  at  the  same  time  the  nullity  of  the  obli- 
gation invoked  against  him  and  the  fact  that 
it  constitutes  a  litigious  right.  2.  Offers  made 
on  condition  that  the  party  to  whom  they  are 
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made  givea  a  quittance  upon  receipt  of  the 
sum  offered,  are  legal  offers.  8.  If  in  a  con- 
tract for  the  performance  of  work  it  is  stipu- 
lated that  the  contractor  will  be  paid  in  the 
course  of  the  work  to  the  extent  of  75  per 
cent,  of  the  value  of  the  work  done  as  certi- 
fied by  the  architect  charged  with  the  super- 
intendence of  the  work,  and  the  balance  tSO 
days  after  completion,  such  contractor  can- 
not, without  having  finished  the  work,  sue  for 
such  balance,  even  where  he  offers  to  deduct 
the  costs  of  the  work  remaining  to  be  done. 
4.  The  smallness  of  the  price  paid  for  an 
assignment  of  a  debt  is  a  circumstance  which 
raises  a  presumption  that  the  claim  is  a  liti- 
gious one.  5.  The  litigious  character  whch 
a  claim  has  at  the  time  of  its  first  transfer 
remains  attached  to  it  if  it  is  again  trans- 
ferred by  the  first  transferee.  Crevier  v. 
Evans,  Q.  R.  21  S.  C.  309. 

Money  Order  —  Indorsement  of  —  Parol 
Assignment — Interpleader,]  — The  defendant, 
under  contract  to  build  for  one  W.,  purchased 
the  materials  from  the  plaintiffs,  who  subse- 
quently got  judgment  against  him,  and  who 
garnished  the  moneys  due  from  W.  to  the 
defendant  under  the  contract.  Moneys  due 
the  contractor  were  to  be  paid  on  the  certi- 
ficate of  the  architect.  Before  the  garnishee 
proceedings  the  defendant  had  accepted  the 
following  order  drawn  upon  him  by  a  firm  to 
whom  he  was  indebted  on  ft  sub-contract: 
**  Please  pay  to  Champion  &  White  the  sum 
of  $270,  and  charge  the  same  co  my  account 
for  plastering  Place  Block,  Hastings  street, 
W.,  in  full  to  date;"  upon  which  oi*der  the 
defendant  indorsed  a  memorandum  addressed 
to  the  architect  as  follows :  "  Please  pay  that 
order  and  charge  to  my  account  on  contract 
for  Robert  Walker  block  on  Hastings  street, 
ci^ :" — Held  in  interpleader,  that,  apart  from 
the  order,  there  was  a  parol  assignment 
specifically  appropriating  to  the  assignees  the 
sum  in  question,  of  the  moneys  to  arise  out 
of  the  contract.  British  Columbia  Mills  Lum- 
ber and  Trading  Co,  v.  Mitchell,  21  Occ.  N. 
303,  8  B.  C.  R.  71. 

Money  Payable  ''In  Respeet  of  the 
Contract " — Damages  for  Interference  with 
the  Work -^^  Attachment  of  Debts,]  —  Held, 
affirming  the  decision  of  Street,  J.,  23  Occ. 
N.  334,  6  O.  L.  R.  428,  1  O.  W.  R.  138,  358, 
that  the  assignment  to  the  claimants  of  the 
moneys  to  bxM^ome  due  and  payable  **  in  re- 
spect of  a  certain  contract "  for  municipal 
drainage  work,  included  the  damages  awarded 
to  the  contractor  by  the  judgment  in  Bourque 
V.  City  of  Ottawa,  23  Occ.  N.  263,  6  O.  L. 
R.  287,  and  therefore  these  moneys  were  not 
attachable  by  a  judgment  creditor  of  the 
contractor.  Oraham  v.  Bourque,  24  Occ.  N. 
54,  6  O.  L.  R.  700,  2  O.  W.  R.  927,  1182. 

N on-aooeptanee  —  Action  by  Assignor,} 
— A  creditor  who  assigns  a  debt  due  him  to  a 
creditor  of  his  own,  does  not  thereby  lose  his 
right  of  action  against  his  debtor,  so  long  as 
his  creditor  has  not  accepted  the  assignment. 
Legault  v.  Disaulniers,  5  Q.  P.  R.  444. 

Notice — Cause  of  Action,} — Where  a  debt 
has  been  assigned  by  way  of  mortgage,  but  no 
notice  in  writing  of  the  assignment  has  been 
given  to  the  debtor,  the  cause  of  action  still 
remains  in  the  assignor.  Okell  v.  Dickson,  9 
B.  C.  R.  151. 

JXoHee— Knowledge — Notice  of  Action,} — 
1.  A  sale  or  transfer  of  a  debt  does  not  in- 
vest the  transferee  or  purchaser  with  a  right 


of  action  against  the  debtor,  unless  the  trans- 
fer has  been  signified  to  him.  2.  The  neces- 
sity for  such  signification  is  not  removed  by 
proof  of  the  debtor*s  knowledge  of  such  trans- 
fer. 3.  Signification  of  the  action  is  insuffi- 
cient and  does  not  take  the  place  of  the  signi- 
fication to  which  the  debtor  is  entitled. 
Maple  Leaf  Rubber  Co.  v.  Brodie,  Q.  R.  18 
S.  C.  352. 

Notice — Notary — Notice  of  Action,} — ^It  is 
not  necessary  that  notice  of  the  transfer  of  a 
debt  should  be  given  by  the  instrumentality  of 
a  notar}'.  2.  The  service  upon  the  debtor  of 
process  in  an  action  brought  in  the  name  of 
the  assignee,  claiming  payment  of  the  debt, 
is  a  sufficient  notice  of  the  transfer.  Judg- 
ment in  Q.  R.  11  K.  B.  251  reversed.  Bank 
of  Toronto  v.  tit,  Lawrence  Fire  Ins,  Co,,  Q. 
R.  12  K.  B.  556,  11903]  A.  C.  59. 

Notice  —  t^ervice  —  Notary.] — It  is  not 
necessary  that  service  of  a  notice  of  a  transfer 
of  a  debt  should  be  made  through  the  instru- 
mentality of  a  notary.  Bayard  v.  Drouiny 
Q.  R.  22  S.  C.  420. 

Notice — Sufficiency — Notarial  Act — Debtor 
— "I'fctrd  Person.*^— Under  arts.  1570  and 
1571  of  the  Civil  Code  of  Lower  Canada, 
signification  to  the  debtor  of  the  act  of  sale 
of  his  debt  need  not  be  by  a  notarial  act. 
Quere,  whether  the  debtor  is  a  **  third  per- 
son," within  the  meaning  of  the  latter  article, 
agaiiist  whom  signification  was  necessary  in 
order  to  perfect  possession.  Murphy  v.  Bury, 
24  S.  C.  R.  GG8,  doubted.  The  institution  of 
an  action  against  the  debtor  is  of  itself  a 
sufficient  signification  of  the  transfer  of  the 
debt.  Judgment  of  the  Court  of  King's 
Bench,  Quebec,  affirming  judgment  in  Q.  R. 
21  S.  C.  251,  reversed.  Bank  of  Toronto  v. 
m,  Lawrence  Fire  Ins,  Co,,  [1903]  A.  C.  59. 

Notice  of  Transfer  of  Debt — Necessity 
for — Action — Service  of  Process.] — A  trans- 
feree of  a  debt  cannot  sue  his  transferor's 
debtor  for  the  recovery  of  the  same  without 
first  serving  a  copy  of  the  transfer  on  the 
debtor,  or,  at  least,  serving  a  copy  thereof  on 
the  defendant,  with  the  action.  Service  of 
process  in  the  action  alone  is  not  sufficient 
notice  of  the  transfer,  and  is  not  a  sufficient 
compliance  with  the  law.  Kam  (Z).  W.) 
Co,  V.  Lough,  Q.  R.  26  S.  C.  64. 

Notice  to  Debtor  —  Judicature  Act  — 
Sufficiency  of  Notice,} — H.,  to  whom  the  de- 
fendants owed  $184»93.  being  $124.80  for 
oak  lumber,  and  $60.13  for  bass  wood  lumber, 
assigned  his  claim  to  the  plaintiff.  The  only 
notice  which  the  plaintiff  gave  the  defendants 
of  this  assignment  stated  that  he  had  an 
order  from  H.  for  the  amount  due  in  respect 
to  a  purchase  of  oak  lumber  bought  by  the 
defendants'  agent.  At  the  same  time  an  ac- 
count of  H.'s  against  the  defendants  in  the 
matter  went  to  shew  that,  as  above  stated, 
only  $124.80  was  due  for  oak  lumber,  while 
the  balance,  $60.13,  was  for  basswood  lumber. 
The  plaintiff  drew  on  the  defendants  for  the 
amount,  and  the  defendants  refused  to  accept 
the  draft,  on  the  ground  that  they  had  no 
order  from  H.  to  pay  the  $184.93.  Thereupon 
the  present  action  was  brought: — ^Held,  that, 
though  there  was  sufficient  to  put  the  defend- 
ants upon  inquiry  in  the  notice  they  received, 
as  to  an  assignment  to  the  plaintiff  of  the 
money  due  by  them  to  H.,  yet  it  was  not 
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sufficiently  clear  and  express  to  entitle  the 
plaintiff  to  sue,  under  the  section  of  the 
Judicature  Act  relating  to  assignments  of 
choses  in  action,  being  ambiguous  enough  to 
justify  them  in  asking  the  plaintiff  whether 
the  assignment  covered  the  oak  lumber  only, 
or  the  basswood  as  well  as  the  oak.  The 
statute  requires  the  notice  to  be  express 
notice  in  writing,  and  there  should  be  nothing 
equivocal  about  it,  nothing  to  put  the  debtor 
in  doubt  whether  the  whole  debt  or  only  a 
part  of  it  has  been  assigned.  The  notice  here, 
fell  short  of  this  requirement.  McMillan  y. 
Orillia  Export  Lumber  Co.,  23  Occ.  N.  244, 
6  O.  L.  R.  126,  2  O.  W.  R.  529. 

Order     for     Payment     of     Money-  — 

Equitable  assignment  —  Existence  of  fund. 
Kelly  V.  Wilson,  2  O.  W.  R.  508. 

Poorer  of  Attorney — Death  of  Grantor 
— Revocation.] — Pending  a  suit  upon  a  mort- 
gage for  foreclosure  and  sale  of  the  mortgaged 
premises,  the  mortgagor  executed  and  deliver- 
ed a  writing  in  favour  of  a  creditor  authoriz- 
ing him  to  collect,  recover,  and  receive,  and 
apply  on  account  of  his  debt,  any  surplus 
from  the  sale,  and  declaring  that  the  power 
might  be  exercised  in  the  name  of  the  grantor's 
heirs,  executors,  and  administrators,  and 
should  not  be  revoked  by. his  death.  The  sale 
resulted  in  a  surplus.  Before  the  sale  the 
mortgagor  died: — Held,  that  the  writing  was 
.  not  an  equitable  assignment,  but  a  power  of 
attorney  revocable  by  the  grantor's  death. 
Ex  p.  Welch — Chapman  v.  Gilfillan,  21  Occ. 
N.  SW,  2  N.  B.  Eq.  Reps.  129. 


—  Intention.]  —  To  con- 
stitute an  equitable  assignment  of  a  chose  in 
action  neither  writing  nor  any  particular  form 
of  words  is  required,  but  any  words  or  acts 
from  which  it  is  to  be  inferred  that  there  was 
an  intention  to  pass  the  beneficial  interest 
are  sufficient.  Hughes  v.  Chambers,  22  Occ. 
N.  333,  14  Alan.  L.  R.  163. 

Risl&t  of  Aetion — Parties — PrSte-nom,] 
— ^Held.  affirming  the  judgment  in  Q.  R.  24 
S.  C.  119,  that  where  fraud  is  not  alleged, 
the  transferee  of  a  debt,  under  a  transfer  duly 
served  upon  the  debtor,  is  entitled  to  sue  for 
the  recovery  of  such  debt  in  his  own  name, 
although,  in  fact,  the  claim  was  transferred 
to  him  for  collection  only.  Deserres  v.  Das- 
fous.  Q.  R.  24  8.  C.  119. 

Hisl^t  to  Bne  in  Kame  of  Assignor — 

Acceptance  of  Assignee  by  Debtor  —  Nova- 
•  ttoif.] — ^The  plaintiffs  had  transferred  to  an- 
other loan  company  their  claim  against  the 
defendant.  Subsequently  the  defendant  ac- 
c^ted  the  transferees  as  his  creditors,  and 
by  agreement  became  their  debtor:  —  Held, 
that,  in  these  circumstances,  the  transferees 
had  no  right  of  action  in  the  name  of  their 
transferors  against  the  defendant,  although  the 
deed  of  transfer,  to  which  the  defendant  was 
not  a  party,  authorized  the  transferees  to  use 
the  name  of  the  transferors;  the  transferees 
must  bring  the  action  in  their  own  name. 
Montreal  Loan  and  Investment  Co.  v.  Plourde, 
O.  R.  23  S.  C.  399. 

Salary  of  City  SoUeitor — Agreement — 
Repudiation — Action  —  Notice  to  corporation 
— Service  on  treasurer — Public  policy  —  Pub- 
lic officer  —  Equitable  assignment  —  Parties. 
Orakam  v.  McVeity,  5  O.  W.  R.  395,  521. 


Sale  of  Goods  by  Partnership  —  Sub- 
sequent Incorporation — Delivery  by  Incorpor- 
ated Company — Necessity  for  Signification  of 
Transfer,] — Where  goods  are  sold  by  an  un- 
incorporated commercial  firm,  representing  the 
succession  of  a  trader  deceased,  and  this  firm, 
before  delivery  of  the  goods,  becomes  an  in- 
corporated company,  and  as  such  carries  out 
the  contract  of  sale  by  making  delivery  of  the 
goods,  signifies ti(Mi  of  the  transfer  from  the 
firm  to  the  company  is  not  necessary  to  en- 
title the  company  to  bring  suit  against  the 
purchaser  for  the  amount  of  the  debt.  In- 
tention to  effect  novation  is  not  apparent  from 
the  fact  that  the  note  of  a  third  party  was 
accepted  on  account  of  the  debt,  for  which 
note  a  receipt  was  given  in  these  terms :  "  Re- 
ceived from  J.  V.  (the  debtor)  the  note  of 
M.  S.  &  Sons  for  $160  at  30  days,  on  account 
of  pony  and  buzz  planer;"  and  in  the  event 
of  the  note  not  being  paid  at  maturity  the 
creditor  retains  his  recourse  against  the 
debtor  for  the  debt.  Cowan  v.  Vezina,  Q. 
R.  26  S.  O.  7. 

TradiM  Corporation  —  Competency  as 
Trustee — Objection  by  Debtor.] — A  trading 
corporation,  created  by  letters  patent  under 
the  Manitoba  Joint  Stock  Companies  Act, 
has  power  to  take  an  assignment  of  a  chose 
in  action  and  hold  and  collect  it  by  suit  for 
the  benefit  of  the  assignor.  In  re  Rockwood, 
etc..  Agricultural  Society,  12  Man.  L.  R.  655, 
Regina  v.  Reed,  5  Q.  B.  D.  483,  and  Ashbury 
Railway  Carriage  Co.  v.  Riche,  L.  R.  7  H. 
L.  653,  distinguished.  A  debtor  who  has  no 
interest  in  an  assignment  of  the  claim  against 
him,  and  is  in  no  way  prejudiced  by  it,  can- 
not raise  any  objection  to  the  competency  of 
the  assignee  to  take  the  assignment  and  to 
sue  upon  the  claim.  Walker  v.  Bradford  Old 
Bank,  12  Q.  B.  D.  511,  followed.  Htobart  v. 
Forbes,  20  Occ.  N.  446,  13  Man.  L.  R.  18^. 

Transfer  Pendente  Idte — Action — Par- 
ties.] —  Where  the  plaintiff  has  transferred 
his  debt  after  issue  joined,  he  may,  neverthe- 
less, continue  the  action  and  obtain  judgment 
in  his  own  name.  Larivihre  v.  Toton  of  Rich- 
mond, Q.  R.  21  S.  C.  37. 

Validity — Assignee  not  Named — Evidence 
to  Supply  Omissions.] — By  an  informal  in- 
strument in  writing  an  insolvent  debtor  pro- 
fessed to  assign  all  his  interest  in  certain 
specified  property  and  "  all  moneys  due  to  me 
from  any  source  whatever,"  but  did  not  in 
the  operative  part  of  the  instrument  name  the 
assignee,  who  was  indicated  only  by  these 
words  at  the  end  of  the  document :  "  And  I 
hereby  appoint  the  said  G.  D.  B.  my  irrevo- 
cable attorney  ...  to  receive  any  and  all 
moneys  owing  to  me  from  any  source  what- 
ever." G.  D.  B.  was  the  agent  of  the  plain- 
tiffs to  whom  the  insolvent  was  indebted,  and 
the  insolvent  sent  the  assignment  to  G.  D.  B. 
in  an  unsigned  letter  in  his  own  handwriting, 
in  which  he  wrote,  "  I  have  made  an  assign- 
ment of  everything  to  you."  A  debt  due  to 
the  insolvent  having  been  attached  by  the  de- 
fendants, who  were  also  creditors,  the  plain- 
tiffs claimed  the  amount  under  the  assign- 
ment to  their  agent,  and  an  issue  was  direct- 
ed : — Held,  that  the  letter  could  be  looked  at 
to  aid  the  assignment,  and  the  assignees 
name  should  be  read  in;  and,  therefore,  the 
plaintiffs  were  entitled  to  the  money. 
Newell  V.  Bradford,  37  L.  J,  C.  P.  1,  Catling 
V.  King,  64  L.  J.  Ch.  384,  Warner  v.  Wil- 
mington, 25  L.  J.  Ch.  662,  Re  Bacon's  Will, 
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31  Ch.  D.  460,  Turner  v.  Hellard,  30  Ch.  D. 
390,  Pearce  v.  Gardner.  [1897]  1  Q.  B.  688, 
and  other  cases,  considered.  Bank  of  Afofi- 
treal  t.  Burnt,  22  Occ.  N.  342. 

Validity — I^otice — Bank  Act — Statute  of 
Elizabeth  —  Execution — Ipterest  in  Partner- 
ship— Sale — Action  —  Parties.]  —  Action  by 
husband  and  wife  to  set  aside  an  assignment 
to  a  bank  by  the  husband's  execution  debtor 
of  his  share  or  interest  in  the  assets  and 
business  of  a  partnership.  The  assignment 
was  made  in  February,  1896,  as  security  for 
a  past  due  debt  exceeding  the  amount  of  the 
assignor's  interest  in  the  partnership.  The 
husband  recovered  judgment  against  the  as- 
signor in  May,  1896,  in  an  action  brought  be- 
fore the  assignment,  and  placed  execution  in 
the  sheriff's  hands  in  July,  1896.  Under  that 
execution,  the  sheriff,  without  making  any 
actual  seizure  of  the  partnership  assets,  pur- 
ported to  sell  and  convey  to  the  wife  in  Octo- 
ber, 1896,  all  the  undivided  share  or  interest 
of  the  assignor  exigible  under  execution  in  the 
partnership  assets  or  business.  This  action 
was  begun  in  November,  1898: — Held,  that 
the  assignment  was  not  invalid  under  the 
Bank  Act,  nor  under  the  Statute  of  EHisabeth, 
there  being  no  evidence  that  it  was  made  with 
intent  to  delay  and  defraud  the  husband  in 
his  action  against  the  assignor.  Under  the 
law  as  it  stood  at  the  date  of  the  assignment, 
notice  Uiereof  to  the  assignor's  partners  was 
not  necessary  to  its  validity.  Per  Armour, 
C.J.O. — ^Debts  are  not  included  in  the  expres- 
sion "goods,  wares,  and  merchandise,"  as 
uesd  in  the  Bank  Act.  The  effect  of  placing 
the  execution  in  the  sheriff's  hands  was  to 
bind  the  goods  of  the  partnership,  so  that  they 
were  liable  to  be  seized,  but  no  seizure  of  any 
specific  assets  having  been  made,  and  all  the 
assets  of  the  partnership  having  been  sold, 
realized,  and  disposed  of,  the  execution  credi- 
tor lost  any  benefit  which  he  might  have  de- 
rived from  the  seizure  of  specific  assets  and 
the  sale  thereunder  of  the  undivided  interest 
of  the  execution  debtor  therein;  and  nothing 
passed  to  the  wife  by  the  sale  to  her.  Per 
Osier,  J.A. — The  husband  was  not  a  proper 
party.  Judgment  in  1  O.  L.  R.  303.  21  Occ. 
N.  183,  aflSrmed.  Rennic  v.  Quebec  Bank, 
22  Occ.  N.  171,  3  O.  L.  R.  541,  1  O.  W.  R. 
286. 


CHTTECH. 

Cl&iirchwardena — Accounts  —  Uischarge 
^-Vestry  Board — Approval  of  Ordinary — In- 
terference by  Civil  Court.] — ^The  accounts  of 
a  churchwarden  going  out  of  ofiSce  must  be 
submitted  to  the  vestry  board.  2.  A  church- 
warden going  out  of  office  may  be  compelled 
to  render  an  account  at  the  suit  of  two  jwirish- 
ioners.  3.  The  reception  of  accounts  by  the 
vestry  board  and  their  approval  by  the  Ordin- 
ary, constitute  a  discharge  in  fayour  of  a 
churchwarden  going  out  of  office.  Such  dis- 
charge is  final  and  w^ill  not  be  interfered  with 
by  the  civil  Courts.     Dub6  v.  Mercier,  Q.  R. 

13  K.  B.  114. 

• 

Clianse  of  Site — Resolution  of  congrega- 
tion— Notice  of  meeting — Injunction.  Kop- 
man  v.  Simonsky,  2  O.  W.  R.  617. 

Cl^Tgj  Commutation  Trust  Fund  — 

Canons  and  by-laws  governing — C'Onstruction 
— Annuitants — "  Junior  on   the   pay   list  " — 


Decision  of  diocesan  chancellor  —  Award  — 
Acquiescence — Laches — Exchange  of  benefices. 
Geoghegan  v.  Synod  of  Niagara ,  5  O.  W.  R. 
364,  6  O.  W.  R.  717. 

IMooese  of  Torm^Lto— Churchwardens  — 
Agreement  to  Repay  Rector's  Expenditure  — 
Award,] — An  agreement  by  the  churchwar- 
dens of  a  congregation  of  the  Church  of  Eng- 
land in  the  diocese  of  Toronto,  raising  funds 
by  voluntary  contributions,  tx^  repay  to  the 
rector  thereof,  in  consideration  of  his  resign- 
ing his  charge  as  desired  by  the  congregation, 
the  amount  theretofore  expended  by  him  in  re- 
pairs and  improvements  to  the  rectory-house, 
such  amount  to  be  settled  by  arbitration,  is 
an  agreement  beneficial  to  the  congregation 
and  binding  upon  the  churchwardens  in  the 
corporate  capacity  conferred  upon  them  in 
that  diocese  by  47  V.  c.  89  (O.).  An  order 
was  made  for  the  enforcement  of  an  award 
made  in  pursuance  of  the  agreement,  although 
the  churchwardens  had  in  their  corporate  ca- 
pacity no  property  or  funds  out  of  which  the 
awaid  could  be  satisfied.  Daw  v.  Ackerill, 
25  A.  R.  37.  distinguished.  In  re  Kirkby  and 
Churchwardens  of  All  Sainta,  Colling  wood.  24 
Occ.  N.  358,  8  O.  L.  R.  385,  4  O.  W.  R.  142. 

IMsoipliae  —  Expulsion  of  Minister  — 
Domestic  Forum — Appeal,] — Where  an  appeal 
raised  the  question  of  the  proper  or  improper 
exercise  of  disciplinary  powers  by  the  Confer- 
ence of  the  Methodist  Church,  the  Supreme 
Court  refused  to  interfere,  tEe  matter  com- 
plained of  being  within  the  jurisdiction  of  the 
Conference.  Judgment  of  the  C^urt  of  Ap- 
peal, 27  A.  R.  602,  21  Occ.  N.  21,  affirmed. 
Ash  V.  MethodiBt  Church,  22  Occ.  N.  3,  31 
S.  C.  R.  497. 


IMspnte  as  to  Ownership  of  Itand  and. 
BuildinK — Rival  claimants  —  Difference  in 
tenets  —  Question  of  fact  —  Onus — Appeal. 
Zacklynski  v.  Kerchinski  (N.W.T.),  1  W.  I^. 
R.  32. 

Expulsion  of  Member — Domestic  Tri- 
bunal— Injunction.] — The  plaintiff  sought  an 
injunction  restraining  the  trustees  of  St. 
Peter's  Church,  in  Berlin,  from  enforcing  a 
res<Hution,  passed  by  them,  expelling  him 
from  membership  in  the  church,  on  the  ground 
of  certain  actions  of  his,  not  necessary  to 
mention  here.  No  notification  was  given  call- 
ing upon  the  plaintiff  to  attend  the  meeting  at 
which  the  resolution  was  passed,  nor  was  he 
made  aware  in  any  way  of  the  intention  of 
the  trustees  to  expel  him.  The  plaintiffs  civil 
rights  were  not  affected  by  the  expulsion : — 
Held,  that  the  civil  Courts  would  not.  after  an 
adjudication  by  the  domestic  tribunal  de- 
priving the  plaintiff  of  his  membership,  in- 
vestigate the  legality  or  regularity  of  the  pro- 
ceedings, and  the  action  must  be  dismissed. 
Pinke  v.  Bornhold,  24  Occ.  N.  395,  8  O.  L.. 
R.  575,  4  O.  W.  R.  257. 

Members — ^Trustees — ^Meetings  —  Resolu- 
tion authorizing  new  building — Regularity — 
Injunction.  Heine  v.  Schaffer  (Man.),  2  W. 
L.  R.  310. 

Power  to  Allot  Free  Seats — Power  to 
Rent  Pews.] — Under  the  trusts  set  out  in  th*» 
schedule  to  47  V.  c.  88  (O.)  and  47  V.  c.  140 
(D.),  the  trustees  of  a  Methodist  church  havt 
no  power  to  allot  free  seats  to  particular 
members  of  the  congregation,  although  they 
have    the    general    power    possessed    by    the 
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officers  of  any  place  of  public  worship,  to  dis- 
tribute the  members  of  the  congregation  in  a 
particular  manner  at  any  iMrticular  service 
for  the  purpose  of  preventing  disorder  during 
the  service.  They  have,  however,  the  i)ower 
to  rent  pews  at  a  reasonable  rent  to  parti- 
cular members,  reserving  as  many  free  seats 
where  and  as  may  be  thought  necessary  or 
expedient.  Carleton  Place  Methodist  Church 
Trustees  v.  Keyes,  22  Occ.  N.  50,  3  O.  L.  R. 
165,  1  O.  W.  R.  10. 

Sxndlo — Election — Incapacity — Statute  — 
Incapacity  Arising  After  Election.] — In  this 
case  the  facts  alleged  and  proved  shewed  an 
incapacity  at  common  law,  if  not  by  statute, 
to  exercise  the  office  of  syndic  of  a  church. 
2.  It  is  not  necessary  that  such  incapacity 
should  be  declared  by  a  statutory  provision  in 
order  to  bring  it  within  art.  987,  O?  P.  C, 
which  applies  to  an  incapacity  arising  after 
the  election  or  nomination  of  the  incumbent, 
as  well  as  to  an  incapacity  existing  at  the 
time  of  his  election.  M artel  v.  Provost,  6  Q. 
P.  R.  244. 

Vestry  Corporation — Defence  to  Action 
— Authority — ^solution.] — A  vestry  corpora- 
tion may  file  a  defence  to  an  action  without  a 
resolution  authorizing  its  solicitors  to  that 
effect.  S^ecal  v.  Vestry  of  the  Parish  of  St, 
Paul,  6  Q.  P.  R.  462. 

Vestry-board — Defence  of  Action — Au- 
thorization—  Parish  Meeting  —  Ewception  to 
Form.]  —  A  vestry-board  cannot  defend  an 
action  without  previous  authorization  by  the 
parish  meeting,  and  the  board  must  file  this 
authorization  with  its  defence,  in  default} 
of  which  the  plaintiff  may,  by  exception  to  the 
form,  obtain  the  striking  out  of  the  defence. 
Sinical  v.  Cure  and  Churchwardens  of  St. 
Paul  Q.  R.  12  K.  B.  142. 

IXTill — Devise  to  Religious  Institution  — 
"  Acquisition  "  of  Land  —  Commencement  of 
Period — Life  Estate.] — ^The  seven  years  dur- 
ing which  a  religious  institution  may  hold 
land  after  its  "  acquisition  **  under  s.  19  of 
R.  S.  O.  1877  c.  216  (now  s.  24  of  R.  S.  O. 
1897  c.  307),  does  not  commence  to  run,  in 
the  case  of  a  devise  of  a  remainder  dependent 
upon  a  life  estate,  until  the  expiry  of  the  life 
estate.  In  re  Baylor,  23  Occ.  N.  69,  5  O.  L. 
R.  153.  1  O.  W.  R.  809. 
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CrVTL  EHOINEEBS,  CANADIAN 
SOCIETY  OF. 

statute  Inoorporatlns — Qualification  of 
Members — Practising  —  Admission  —  Manda- 
mus— Interference  hy  Court.] — ^The  statute 
incorporating  the  Canadian  Society  of  Civil 


Engineers  gives  the  ^ight  to  become  a  mem- 
ber to  every  one  w,ho  practised  as  a  civil  en- 
gineer in  this  province  at  the  time  of  the  pass- 
ing of  the  Act.  The  plaintiff,  claiming  to 
have  satisfied  this  requirement,  presented  a 
request  for  admission  containing  allegations 
of  fact  to  satisfy  the  law,  verified  by  his  own 
deposition  under  oath.  On  the  refusal  of  the 
society  to  comply  with  his  request,  he  prayed 
that  a  peremptory  writ  of  mandamus  be 
issued  to  effect  his  purpose: — Held,  that  it 
was  not  for  the  Court  to  decide  whether  the 
plaintiff  was  qualified  as  a  civil  engineer,  or 
whether  he  had  pursued  the  studies  and 
possessed  the  knowledge  requisite  for  a  civil 
engineer,  but  only  whether  he  had  practised 
as  a  civil  engineer  at  the  time  of  the  passing 
of  the  Act.  (2)  That  he  who  has  himself 
done  work  requiring  the  special  knowledge  of 
a  certain  profession  is  not  by  reason  of  that 
alone  deemed  to  have  practised  such  profes- 
sion, but  the  contrary  is  the  case  with  one 
who  has  devotM  himself  to  the  practice  of  a 
profession  for  the  public  and  who  in  fact 
practises  it,  though  his  clientele  may  be  very 
limited.  (3)  That  the  deposition  on  oath  of 
the  plaintiff  did  not  constitute  conclusive  and 
irrefutable  proof  of  the  facts  contained  in  it. 
but  that  it  was  only  a  formality  to  prevent 
useless  applications,  and  only  raised  a  pre- 
sumption which  might  be  refuted  by  evidence 
to  the  contrary.  Tach6  v.  Society  of  Cana- 
dian Civil  Engineers,  Q.  R.  26  S.  C.  215. 


CIVIL  SEEVICE. 

See  Cbown. 


CLOSING  STREET. 

See  Way. 
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Authority  to  Make  Rules— £7d^i»foton 
of  Member — Regularity  of  Admission — Meet- 
ing— Two-thirds  Tote.] — A  club  for  amuse- 
ment, etc.,  organized  under  arts.  5487  et  seq. 
of  the  R.  S.  Q.,  by  which  such  association  is 
authorized  to  make  rules  and  regulations  re- 
specting the  admission  and  expulsion  of  its 
members,  has  authority  to  adopt  a  rule  pro- 
viding for  the  expulsion  of  any  member  who 
commits  an  act  "derogatory  to  the  honour 
and  interests  of  the  club,"  although  no  defini- 
tion be  given  in  the  rule  of  what  constitutes 
such  acts.  2.  Where  a  social  club  has  form- 
ally passed  a  resolution  expelling  a  member 
for  acts  derogatory  to  the  honour  and  interests 
of  the  club,  it  cannot  afterwards,  in  defence  to 
an  action  of  the  member  for  the  rescission  of 
the  vote  of  expulsion,  be  allowed  to  justify 
such  expulsion  on  the  ground  that  the  plain- 
tiff had  never  been  regularly  admitted  a  mem- 
ber. 3.  Where  the  rule  of  the  club  provides 
for  the  expulsion  of  a  member  by  a  two-thirds 
vote  at  a  general  meeting  regularly  called,  the 
resolution  of  expulsion  must  be  voted  for  by 
two-thirds  of  the  active  members  of  the  club 
present  at  the  time  the  resolution  is  put  to  the 
meeting.  Lemarche  v.  Le  Club  de  Chasse  d 
Courre  Canadien,  Q.  R.  19  S.  C.  470,  4  Q.  P. 
H.  75. 
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IdjtbilitT  for  Arti«le  Stolen,]  —  The 

plaintiff,  who  was  not  a  member  of  the  de- 
fendant club,  went  there  apon  the  invitation 
of  a  member  and  put  his  coat  in  the  cloak 
room.  It  was  taken  away  during  his  absence 
in  ^another  part  of  the  club,  and  he  sued  for 
its  value  and  for  money  paid  to  detectives  in 
attempting  to  recover  it: — Held,  that,  as  the 
defendants  were  a  club,  and  did  not  fail  under 
the  provisions  of  the  Civil  Code  respecting 
innkeepers,  keepers  of  boarding-houses,  and 
hotel-keepers,  under  similar  circumstances, 
they  were  not  liable  for  articles  brougbt  upon 
their  premises.  Mariel  v.  Military  Institute 
Club,  23  Occ.  N.  119. 

liife  Member — By-law  Exacting  Further 
Fees — Ultra  Vires.] — The  plaintiff  was  duly 
elected  a  life  member  of  the  defendant  club, 
and  paid  $50,  the  fee  demanded  by  the  by- 
laws. Subsequently,  at  a  meeting  of  the  mem- 
bers of  the  club,  a  by-law  was  adopted  that 
every  life  member  should  pay  an  additional 
sum  of  $25  for  that  year  only,  and  that  any  life 
member  who  failed  to  do  so  should  be  ex- 
pelled from  the  club  simply  by  a  resolution  of 
the  board  of  directors  to  that  effect.  The 
plaintiff  contended  that  the  by-law  was  ultra 
vires,  and  asked  that  the  Court  should  declare 
it  to  be  BO : — Held,  that  the  by-law  was  ultra 
vires,  and  that  the  plaintiff  was  therefore  not 
bound  by  it,  nor  could  his  status  be  thereby 
affected.  Beaudry  v.  Club  St,  Antoine,  21 
Occ.  N.  83,  Q.  R.  19  S.  C.  452. 

Pnblio  Inqniries  Act  (B,C.) — Benevo- 
lent and  Friendly  Societies  Act  (B.C.) — Com- 
mission of  inquiry — Jurisdiction.  Re  Railtoap 
Porters'  Club  (B.C.),  2  W.  L.  R.  162. 


CODICIL. 

See  Will. 


COLLATEBAL  SECTTBITY. 

XSaf oreen&ent  —  Bar  —  Promissory  notes 
for  price  of  machinery — ^Retaking  and  selling 
machinery  under  conditional  sale  contract — 
Chattel  mortgages  collateral  to  notes — Effect 
on.  Alassey-H arris  Co,  v.  Lowe  (N.W.T.), 
1  W.  L.  R.  213. 

tdte  Iiuraranoe  Poliey  —  Promissory 
notes — Account — Entries  in  books  —  Appro- 
priation of  payments — Mortgage — Merger — 
Surety — Dicharge.  Harvey  v.  McKays  5  O. 
W.  R.  711. 

See  Bankbuptcy  and  Insolvency — Com- 
pany— Judgment — Limitation  of  Actions 
— Mortgage — Pbincipal  and  Surety. 


COLLECTION  OF  TAXES. 

See  Assessment  and  Taxes. 


COLLVSIOir. 

See   I N SURA  NCB — Railway — Ship. 


COLLEGES. 

See  Schools,   Colleges  and  Universities. 


coioossioir. 

See  Principal  and  Agent. 


COMMON  CABRIERS. 

See  Carriers — Railway — Ship. 


COMPANT. 

I.  Directors — Powers  or,  236. 
II.  Foreign   Companies,  239. 

III.  Judgment  Against,  240. 

IV.  Parties  to  Actions,  241. 
y.  Promoters,  241. 

VI.  Shares  and  Shareholders,  242. 
VII.  Transfer  of  Assets,  251. 
VIII.  Winding-up,  251. 
IX.  Other  Cases,  260. 


I.  Directors — Powers  of. 

Action  by  Jndeiaeiit  Creditor 
Asaiast — Payment  of  aividend  when  com- 
pany insolvent — Preferential  payments  of  de- 
fendants* claims  against  company — Judgment 
for  damages — Companies  Ordinances  (N.W. 
T.)  s.  65.  Snow  v.  Benson  (N.W.T.),  2 
W.   L.   R.   359. 

Appointment  of  Manager — Want  of 
By-law  and  Seal — Services  Rendered — Salary 
— Compensation,] — The  plaintiff  was  appoint- 
ed by  the  board  of  provisional  directors  of  a 
company  to  be  a  director,  and  was  also  ap- 
pointed manager  before  the  company  was 
organized.  In  an  action  for  salary  or  compen- 
sation for  services  rendered,  in  which  it  was 
shewn  that  the  services  rendered  had  not  re- 
sulted in  any  benefit  to  the  company,  and  that 
the  company  had  never  gone  into  operation : — 
Held,  that,  as  he  was  not  appointed  by  by-law 
approved  of  by  the  shareholders,  and  had  no 
contract  under  seal,  he  could  not  recover. 
Co.,  25  O.  R.  587,  commented  on.  Birnie  v. 
Toronto  Milk  Co.,  23  Occ.  N.  11,  5  O.  L. 
R.  1,  1  O.  W.  R.  736. 

Articles  of  Association  —  Privileged 
Shareholders — Right  to  Elect  Majority  of 
Directors — Ultra  Vires.] — In  the  memoran- 
dum of  association  of  a  joint  stock  company 
organized  under  the  British  Columbia  Com- 
panies Act,  1890,  and  its  amendment!  in 
1891,  there  was  a  clause  purporting  to  give 
to  the  holders  of  a  certain  block  of  shares, 
being  a  minority  of  the  capital  stock  issued, 
the  right  at  each  election  of  the  board  of 
directors  to  elect  3  of  the  5  directors,  not- 
withstanding anything  in  the  Act: — Held, 
that  the  shares  to  which  such  privilege  was 
sought  to  be  attached  could  not  be  considered 
preference  shares  within  the  meaning  of  the 
statute,  and  that  the  agreement  was  beyond 
the  powers  conferred  by  the  statute,  and  null 
and  void,  being  repugnant  to  the  conditions 
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as  to  elections  of  directors  imposed  by  the 
Act  as  matters  of  public  policy.  Judgment  in 
9  B.  C.  R.  275.  reversed.  Colonist  Print- 
ing  and  PublUhing  Co,  v.  DunMmuir,  23  Occ. 
N.  65.  32  S.  C.  R.  679. 

HypothM} — Promissory  Note — Payment  hy 
Indorser — Ahsence  of  Protest — Recovery  hy 
Jndorser,] — Under  the  Joint  Stock  Companies 
Act  of  the  Province  of  Quebec,  directors  may 
contract  a  hypothec,  which  will  be  binding  on 
the  company,  if  made  in  the  interest  of  the 
company.  2.'  A  director  of  tlie  company  who 
accepts  such  hypothec,  to  secure  indorsations 
made  by  himself  and  other  directors,  cannot 
afterwards,  in  good  faith,  question  the  legal 
ri^ht  of  the  directors  to  authorize  the  grant- 
ing of  such  'hypothec.  3.  Where  no  proof  of 
a  protest,  or  the  waiver  of  protest,  is  made, 
the  indoraer  of  a  promissory  note  who  pays, 
cannot  recover,  and  he  must  be  held  to  have 
paid  without  any  obligation  to  do  so;  and 
the  pa3'ment  must  be  attributed  to  his  own 
generosity.  4.  '^liere  the  jierson  who  accepts 
an  hypothec  to  secure  the  payment  of  certain 
debts,  does  not  bind  himself  personally,  there 
is  no  obligation  on  his  part  which  renders 
him  liable  in  case  the  debtor  does  not  pay. 
Havana  v.  Paqucttc,  Q.  R.  20  S.  C.  314. 

niesal  Transactions — Action  by  share- 
holder and  director — Issuing  of  stock  to  direc- 
tor in  payment  of  assets  of  business  taken 
over — Payment  of  commission  to  director  on 
sale  of  stock — Expenses  of  promotion — Sale 
of  stock  at  a  discount — Amendment — Parti- 
cipation of  plaintiff  in  illegal  transactions — 
E2stoppeI — Increase  in  number  of  directors — 
CoBts.  Stickney  v.  Buckel,  6  O.  W.  R.  469, 
751. 


iBdorsanent  of  Bills  for  Aooommo- 

da^tion — Authority  of  Secretary — Discount 
— yotice  to  Bank — Presumption,"]  —  The 
secretary  of  a  company,  whose  authority  was 
limited  to  the  acceptance  of  drafts,  indorsed, 
in  the  company's  name,  a  number  of  drafts 
in  which  the  company  had  no  interest,  for  the 
accommodation  of  C.  The  trial  Judge  found 
that  the  plaintiffs,  who  discounted  the  drafts, 
had  knowledge  that  the  indorsements  were 
made  for  the  accommodation  of  C. : — Held, 
that  the  defendants  were  not  liable : — Semble, 
that  where  the  directors  might,  under  the 
power  given  them,  delegate  to  the  secre- 
tary power  to  indorse  for  the  company,  the 
bank  taking  the  paper  bona  fide,  would  be 
entitled  to  assume  that  the  secretary  had 
sach  power,  although  it  had  not.  as  a  matter 
of  fact,  been  delegated.  Union  Bank  v. 
Eureka  Woolen  Mfg.  Co.,  33  N.  S.  Reps.. 
302. 


of  EloTator — Shareholder's  right 
to  acoonnt  of  profits — Ratification  by  share- 
holders— ^Meetings — Irregularities  —  Parties 
— ^Amendment.  Meyers  v.  Cain,  6  O.  W.  R. 
297,  834. 

'^Mmmmm^-m^  DiTootor — Powcrs  of — Pro- 
missory  Notes.]  —  The  defendant  company 
were  incorporated  by  letters  patent  under 
the  Manitoba  Joint  Stock  Companies  Act, 
R.  S.  M.  c.  25,  for  the  purpose  of  carrying 
on  a  trading  business,  and  the  plaintiffs  sued 
as  indorsees  of  three  promissory  notes  given 
by  the  managing  director  of  the  company 
in  their  name  to  C.  for  tea  ordered  from 
him,  but  never  delivered.  There  was  no  by- 
law, resolution,  or  other  act  expressly  defining 


the  powers  or  duties  of  the  managing  director 
but  the  evidence  shewed  that  the  course  of 
business  of  the  company  was  such  that  he 
had  frequently  given  similar  promissory  notes 
which  had  been  paid  by  the  company's 
cheques,  without  objection  on  the  part  of  the 
other  directors  or  the  auditors : — Held,  that 
the  notes  sued  on  had  been  made  in  general 
accordance  wnth  the  powers  of  the  managing 
director,  within  the  meaning  of  s.  62  of  the 
Act,  and  were  binding  on  the  company.  Im- 
perial Bank  v.  Farmers^  Trading  Co.,  21  Occ. 
N.  449,  13  Man.  L.  R.  412. 


Director — Warehouse  Receipt 
— Disappearance  of  Goods.] — The  failure  of  an 
individual  director  of  a  warehousing  com- 
pany, to  inform  the  holder  of  a  warehouse 
receipt  of  the  disappearance  of  the  goods 
covered  by  such  receipt,  does  not,  in  the  ab- 
sence of  any  accusations  of  fault  against  the 
director  in  respect  thereof,  give  the  holder 
of  such  receipt  a  right  of  action  against  him. 
Ontario  Bank  v.  Merchants  Bank  of  Halifax, 
5  Q.  P.  R.  392. 

Mort||:aKe  —  Consent  of  Shareholders — 
Ratification.]  —  A  mortgage  made  by  the 
directors  of  a  company  prior  to  the  consent 
of  its  shareholders,  without  which  consent 
there  was  no  power  to  borrow,  may  be  rati- 
fied by  the  shareholders.  Adams  v.  Bank  of 
Montreal,  8  R.  314,  32  S.  C.  R.  719. 

Pnrohase  and  Sale  of  Land — Irregu- 
larities in  Proceedings.] — A  mining  company 
subject  to  the  provisions  of  the  Ontario  Com- 
panies Act.  R.  S.  O.  1897  c.  191,  and  the 
Ontario  Mining  Companies  Incorporated  Act, 
R.  S.  O.  1897  c.  197,  has  power  to  buy  and 
sell  land,  and  a  sale  in  good  faith  of  all  the 
land  owned  at  the  time  by  the  company  is 
not  necessarily  invalid,  for  there  is  nothing 
to  prevent  the  business  of  the  company  being 
continued  by  the  purchase  of  other  land.  Nor 
can  such  a  sale  made  in  good  faith  be  re- 
strained at  the  instance  of  a  dissentient  mi- 
nority of  shareholders  on  the  ground  that 
irregularities  have  occurred  in  the  conduct 
of  the  proceedings  of  the  company  leading  up 
to  the  sale,  or  on  the  ground  that  the  ap- 
proving majority  are  also  shareholders  in  a 
rival  company,  and  are  in  carrying  out  the 
sale  furthering  the  interests  of  that  rival 
company.  Judgment  of  Street,  J.,  1  O.  L. 
R.  654,  21  Occ.  N.  291,  affirmed.  Ritchie  v. 
Vermtllion  Mining  Co.,  22  Occ.  N.  382  4 
O.  L.  R,  588,  1  O.  W.  R.  624. 

Resolntion  Anthorisins  Pnrohase  of 
Land  —  Power  to  Acquire — Absence  of  a 
Quorum — Subsequent  Ratification — Represen- 
tation by  Company — Estoppel.] — **  The  Mon- 
treal and  St.  Lawrence  Light  and  Power 
Co.,"  which  was  named  in  the  first  place 
"The  Chambly  Manufacturing  Co.."  had,  by 
61  V.  (Q)  c.  65,  obtained  the  repeal  of  the 
previous  Acts  of  incoriwration  and  a  new 
charter  increasing  its  powers.  It  had  al- 
ready constructed  works  and  developed  a 
water  power  on  the  River  Richelieu,  near 
Chambly.  In  the  summer  of  1901,  with  a 
view  to  secure  the  lighting  contract  with 
the  city  of  Montreal,  negotiations  were  en- 
tered into  with  M.  E.  A.  Robert,  the  owner 
of  land  on  tEe  Cascade  rapids  on  the  river 
St,  Lawrence,  in  the  county  of  Beauharnois, 
which  the  company  wished  to  secure  in  case 
it  undertook  the  lighting  of  the  city  of  Mon- 
treal.     A  resolution  was  passed  on  the  17th 
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July  at  a  directors*  meeting,  when  only  two 
directors  were  present,  authorizing  the  pre- 
sident and  secretary  of  the  company  to  se- 
cure an  option  from  Robert,  the  company 
paying  $15,000  down,  the  balance  of  the  pur- 
chase money  being  $200,000,  the  company 
having  the  right,  if  it  did  not  wish  to  make 
further  payments,  to  abandon  the  property, 
forfeiting  the  $15,000  already  paid.  On  the 
18th  July  a  deed  of  sale  pure  and  simple  was 
executed  between  Robert  and  the  company 
and  by  a  deed  of  declaration  it  was  provided 
that  the  company  would  abandon  its  purchase 
before  the  30th  November  following  and  lose 
the  $15,000,  reconveying  the  property  to 
Robert.  At  a  subsequent  directors*  meeting 
the  minutes  of  the  meeting  of  the 
17th  July  were  adopted.  The  company 
allowed  the  stipulated  period  to  pass,  and  on 
the  4th  December,  at  a  meeting  of  directors, 
a  resolution  was  passed  authorizing  the  pre- 
sident and  secretary  to  deed  back  to  Robert 
the  property  which  the  company  had  pur- 
chased from  him  on  the  ISth  July,  and  on  the 
same  day  a  protest  was  served  by  the  com- 
pany on  Robert  offering  to  reconvey  the"*  pro- 
perty.— Held,  that  the  company,  by  virtue 
of  its  charter  aforesaid,  had  power  to  acquire 
the  property  in  question.  2.  That  the  com- 
pany could  not  allege  against  the  validity  of 
the  purchase  the  lack  of  a  quorum  at  the 
meeting  of  the  17th  July,  and  that  it  had 
represented  it  to  be  a  regular  meeting  of  its 
directors.  3.  The  resolution  of  the  17th  July 
was  sufficient  authority  for  the  purchase  in 
question,  with  power  for  the  company  to  re- 
convey  before  the  30th  November.  Mathieu. 
J.,  dissented  on  this  point.  4.  The  resolution 
and  protest  of  the  4th  December  were  suffi- 
cient ratification  of  the  purchase  of  the  18th 
July,  even  supposing  that  this  deed  would  not 
have  been  authorized  by  the  resolution  of  the 
17th  July,  and  this  ratification  was  not  sub- 
ject to  t&e  conditions  of  Art.  1214,  G.  G. 
Montreal  and  8U  Latorence  Light  and  Power 
Co.  V.  Rohert,  Q.  R.  25  S.  C.  473. 


II.    FOREIGN    GOMPANIES. 

Authority  to  Representatives — Direc- 
tors— Advocates,] — ^Tfc  authority  which  a 
foreign  company  gives  to  its  advocates  or  to 
its  representatives  ought  to  be  the  act  of  the 
company  itself,  or  of  its  directors  sitting  as 
a  board  of  direction  and  acting  for  the  com- 
pany, and  not  that  of  a  majority  of  the 
directors  acting  individually.  2.  An  authority 
given  by  an  insurance  company  to  one  of  its 
servants,  authorizing  him  to  inspect  the  agen- 
cies and  to  sue,  does  not  authorize  him  to  give 
advocates  the  authority  required  by  Art.  177. 
C.  P.  Kavanagh  v.  Noru)ich  Union  Fire  Ins. 
Co.,  4  Q.  P.  R.  229. 

Anthoriaation  to  AdTOoates — Power  of 
Attorney — Form — Date.]  —  A  foreign  com- 
pany may  give  a  general  power  of  attorney 
to  their  advocates  for  all  the  causes  in  which 
they  are  or  may  be  concerned.  2.  A  power  of 
attorney  signed  in  the  name  of  such  foreign 
company  by  the  presidents  and  the  secretary 
before  a  notary  in  England,  and  sealed  with 
the  seal  of  the  company,  is  valid  until  proof 
to  the  contrary,  and  there  is  no  need  to  an- 
nex to  it  a  resolution  of  the  board  of  direc- 
tors of  the  company  authorizing  the  officers 
to  sign  and  seal  such  power  of  attorney.    3. 


The  power  of  attorney  may  be  subsequent  in 
date  to  the  institution  of  the  action.  Great 
Sortkem  R.  W.  Co.  of  Canada  v.  Furneas, 
Withy,  d  Co.,  6  Q.  P.  R.  404. 

Extra-ProTiAeial  CerporatiQBs  which 
have  not  taken  out  a  license  under  s.  6,  63 
V.  c.  24  (Ont.)  are  forbidden  by  the  legis- 
lature to  sell  their  goods  in  the  province,  and 
s.  14  provides  that  so  long  as  such  extra- 
provincial  corporation  remains  unlicensed  it 
cannot  maintain  any  action  in  any  Court 
in  Ontario.  Bessemer  Gas  Engine  Co.  v. 
MMs,  4  O.  W.  R.  325,  25  Occ.  N.  12,  8  O. 
U  R.  <>47. 

Shareholders — Enforcement  of  Rights  — 
Jurisdiction — Plaintiff  Out  of  the  Province — 
Inspection  of  Books  —  Proof  of  Foreign 
Statute — Rules  of  Construction — Protection 
of  Public.] — A  shareholder  in  a  company  In- 
corporated under  the  laws  of  a  foreign  state, 
but  having  its  principal  place  of  business, 
offices,  and  works  in  Nova  Scotia,  may  nutin- 
tain  an  action  in  this  province  to  enforce 
the  performance  of  duties  imposed  upon  the 
company  in  relation  to  its  shareholders.  The 
non-residence  of  the  shareholder  is  no  bar  to 
such  action.  There  is  no  distinction  between 
a  foreign  and  a  domestic  corporation  in  re- 
spect to  the  relief  asked  in  such  case,  and, 
notwitlutanding  the  rule  not  to  interfere  in 
matters  of  internal  management,  the  Court 
has  power  to  compel  the  inspection  of  books 
in  proper  cases.  Proof  of  a  foreign  statute  by 
admission  is  as  effective  as  proof  by  an  expert 
in  hiec  verba.  In  the  absence  of  proof  to 
the  contrary.  It  will  be  assumed  that  the  rules 
of  construction  in  the  foreign  state  are  the 
same  as  in  this  proyince.  There  being  no 
individual  right  of  action  to  enforce  coni- 
pliance  with  the  provisions  of  statutes  of  this 
province  intended  for  the  protection  of  the 
public,  the  decree  appealed  from  was  varied 
to  this  extent.  Merritt  v.  Copper  Crown  Co,, 
36  N.  S.  Reps.  383,  22  Occ.  N.  239. 


III.  Judgment  Against. 

Collusion  of  BIreetors  —  Rights  of 
Minority  Shareholders  —  Application  to  Set 
Aside  Judgment — Action.] — At  a  meeting  of 
directors  of  the  defendant  company  a  resolu- 
tion was  imssed  that  an  action  brought  by  the 
plaintiff,  who  was  president  of  the  company 
and  held  a  majority  of  the  shares,  against  the 
company,  should  not  be  defended;  that  the 
plaintiff  should  be  allowed  to  take  judgment 
for  the  amount  of  his  claim  with  interest: 
and  that  an  account  rendered  to  the  plaintiff 
by  the  secretary  of  the  company  should  be 
withdrawn  and  treated  as  rendered  without 
authority.  There  was  ground  for  inferring 
collusion,  and  a  question  as  to  whether  the 
plaintiff  was  entitled  to  recover  anything  in 
his  action  against  the  company: — Held,  that 
the  judgment  entered  against  the  company 
was  properly  set  aside,  and  that  the  applicant 
G.,  the  secretary  of  the  company,  was  properly 
permitted  to  defend  and  plead  a  counterclaim 
on  behalf  of  the  company.  Northwest  Trans- 
portation Co.  V.  Beatty,  12  App.  Oas.  506, 
distinguished: — Held,  also,  as  to  the  remedy 
in  equity,  that  if  the  plaintiff's  claim  was 
not  properly  due,  and  the  directors,  repre- 
senting a  majority  of  the  shareholders,  were 
acting  collusively  in  allowing  judgment  to  go 
by  default,  G.  could,  on  behalf  of  himself  and 
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the  others  in  the  minority,  maintain  an  action 
against  the  plaintiff  and  the  directors  to  re- 
strain proceedings  on  the  judgment: — Held, 
also,  that^  by  virtue  of  the  Judicature  Act,  R. 
S.  c.  15o,  8.  18,  8.-S.  5,  G.  could  have  the 
remedy  in  the  action  itseifT  Dimock  v.  Central 
Rawdon  Mining  C0.4  36  N.  S.  Re^s.  337. 


_  — Liability  of  Director — **  Labourer 
or  Servant "  —  Foreman  of  Works,]  —  The 
plaintiff,  who  did  manual  labour  in  the  works 
of  an  insolvent  company,  but  was  a  superior 
labourer  exercising  some  supervision  over 
othens,  was  held  to  be  a  "  labourer  or  ser- 
vant "  within  the  meaning  of  2  Edw.  VII.  c. 
15,  s.  71  (O.),  and  entitled  to  succeed  in  an 
action  against  a  director  of  the  company  to 
recover  the  amount  of  the  plaintifiTs  unpaid 
judgment  against  the  company  for  wages. 
Turner  v.  Fee,  24  Occ.  N.  402. 


IV.  Pabties  to  Actions. 

* 

8hax«]iolders — Use  of  corporate  name  in 
litigation.  Cramp  Steel  Co.  v.  Currie,  4  O. 
W.  R.  270, 

Use  o£  Name  as  Plaintiff — Application 
to  stay  actions  —  Meeting  of  shareholders  — 
Special  circumstances.  Saskatchewan  Land 
•nd  Homestead  Co,  v.  Leadley,  2  O.  W.  R. 
745,  850,  917,  944,  1075.  1112,  3  O.  W.  R. 
133, 191.  4  O.  W.  R.  39,  378,  5  O.  W.  R.  449 ; 
8askatckewan  Land  and  Homestead  Co,  v. 
Jfoore,  2  O.  W.  R.  916,  944,  1075,  1112,  4 
O.  W.  R.  39.  378. 


V.  Pbomotbbs. 

Agent     to     Solicit     Snbseriptit 

False  RefMresentations  —  Ratification — Bene- 
fit']— ^Promoters  of  a  company  employed  an 
agent  to  solicit  subscriptions  for  stock,  and 
W.  was  induced  to  subscribe,  on  false  repre- 
sentations by  the  agent  of  the  number  of 
shares  already  taken  up.  In  an  action  by 
W.  to  recover  the  amount  of  his  subscription 
from  the  promoters:  —  Held,  affirming  the 
judgment  of  the  Court  of  Appeal,  2  O.  L.  R. 
261.  21  Occ.  N.  493,  that  the  latter,  having 
benefited  b^  the  sum  paid  bv  W.,  were  liable 
to  repay  it,  though  they  did  not  authorize 
and  bad  no  knowledge  of  the  false  repre- 
sentations of  their  agent.  Per  Strong,  C.J., 
that  neither  express  authority  to  make  the 
representations,  nor  subsequent  ratification 
or  participation  in  benefit,  were  necessary  to 
make  the  promoters  liable;  the  rule  of  re- 
spondeat superior  applies  as  in  other  cases 
of  agency.  Wilson  v.  Hotchkiss,  22  Occ.  N. 
3;  S.  C,  suh  nom,  Milburn  v.  Wilson,  31  S. 
C.  R.  481. 

Organisation  —  Service  of  promoter — 
Olaim  for  payment  against  co-promoters — 
Share  of  municipal  bonus.  Patterson  v. 
Brown,  6  O.   W.  R.  204. 

Undertaking  to  Subscribe  for  Shares 

— LidbUitif  to  Co-promoters.]  —  The  defend- 
ant wrote^  a  letter  to  A.,  who  was  desirous 
of  organizing  a  driving  park  company,  under- 
taking to  subscribe  for  $1,000  of  stock  in  a 
company  to  be  formed,  subject  to  the  condi- 
tions that  before  the  formation  of  the  com- 


pany an  amount  of  ^7,000  be  guaranteed, 
and  that  this  subscription  be  obtained  within 
three  months  from  date.  Subsequently  the 
defendant  cancelled  this  letter,  and  refused 
to  sign  the  stock  book.  In  an  action  for  a 
first  call,  instituted  by  all  the  underwriters 
on  the  .stock  book,  before  the  incorporation 
of  the  company : — Held,  that  an  action  for  a 
first  call  could  not  be  maintained  on  the  de- 
fendant's letter,  until  the  company  had  been 
organized.  In  the  absence  of  a  special  con- 
tract on  the  part  of  and  between  the  co- 
adventurers,  no  legal  call  can  be  made  prior 
to  the  organization  of  the  corporation,  be- 
cause until  then  there  is  no  board  of  direc- 
tors capable  of  making  a  call.  Cazelais  v. 
Picotte,  Q.  R.  18  S.  C  538. 


VI.  Shakes  and  Shaseholdebs. 

Call — Action  to  invalidate — Parties — ^Ad- 
dition of  company — Resolution  —  Forfeiture 
of  shares  for  non-payment  of  calls — Fraud 
and  collusion  —  Qualification  of  directors — 
Payment  of  shares — Irregularities — Meetings 
of  shareholders — Notice  of  call — ^Meeting  of 
directors — Quorum  —  Adjournment  —  Sun- 
day—Costs. Paul  V.  Kobold  (N.W.T.),  2  W. 
lu  R.  90. 

Calls — By-law — Time  for  Payment — For- 
feiture of  Stock — Assignee  for  Creditors  of 
Shareholder — Right  to  Sue — Trust.] — Under 
s.  35  of  R.  S.  O.  1897  c.  191,  stock  may  be 
forfeited,  where  the  amount  payable  on  a 
call  for  stock  is  not  paid  within  the  time 
limited  by  the  special  Act  incorporating  the 
company,  or  by  letters  patent,  or  by  a  by-law 
of  the  company.  Where,  therefore,  no  time 
was  limited  in  the  statute,  or  letters  patent, 
or  in  the  by-law  making  the  call,  such  call 
was  held  to  be  illegal,  and  an  attempted  for- 
feiture of  the  stock  ineffectual.  An  assign- 
ment by  a  shareholder  for  the  benefit  of  his 
creditors  excepted  shares  in  companies  not 
fully  paid  up  and  declared  the  assignor  a 
trustee  of  such  shares  for  the  assignee: — 
Held,  that  the  assignee  was  not  entitled  to 
call  on  the  company  to  account  to  him  for 
the  shares  or  any  dealings  therewith.  Arm- 
strong V.  Merchants*  Mantle  Mfg.  Co,,  21  Occ. 
N.  123,  32  O.  R.  387. 

Calls — Representatives  of  Deceased  Share- 
holder— Defences  to  Action,] — ^In  an  action 
by  an  incorporated  company  to  enforce, 
against  a  shareholder's  legal  representatives, 
a  call  on  shares  subscribed  for  by  the  de 
cujus.  the  defendants  cannot  plead  that  the 
conditions  of  the  Act  of  incorporation  have 
not  been  complied  with,  and  that  the  com- 
pany has  for  more  than  a  year  carried  on 
the  business  of  insurance  in  violation  of  the 
conditions  of  the  statute  incorporating  it. 
Victoria-Montreal  Fire  Ins.  Co,  v.  0*Neil,  5 
Q.   P.   R.  4. 

Cemetery — Rights  of  Owners  of  Lots.] 
— The  petitioner  acquired  two  graves  in  the 
cemetery  of  a  company.  Subsequently  he  ac- 
quired two  other  graves.  Owners  of  lots  for 
which  they  had  paid  $20  were  entitled  by 
law  to  become  shareholders  in  the  cemetery 
company,  and  the  petitioner  had  paid  more 
than  this  amount.  But  the  four  graves  did 
not  form  a  complete  lot  on  the  plan  of  the 
cemetery,  there  being  a  fifth  grave  belong- 
ing to  another  person  in  the  same  lot.     On 
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a  petition  for  a  writ  of  mandamus  to  com- 
pel tlie  company  to  enter  bis  name  as  a  share- 
holder:— Held,  that  the  price  alone  did  not 
entitle  the  petitioner  to  the  privilege  of  be- 
coming a  shareholder ;  the  land  acquired  must 
form  a  complete  lot.  The  distinction  between 
a  ••  lol "  owner  and  a  **  grave  "  owner,  which 
had  always  been  recognized  since  the  organi- 
zation of  the  company,  though  not  set  forth 
in  the  charter  or  by-laws,  was  a  reasonable 
one,  and  the  owner  of  one  or  more  graves 
forming  only  part  of  a  lot.  was  not  en- 
titled to  be  classed  as  a  shareholder,  or  to 
have  the  graves  entered  as  a  lot  in  the  books 
of  the  company.  Hart  v.  Mount  Boyal  Ceme- 
tertf  Co,,  Q.  R.  18  S.  C  515. 

Certifleatea  —  Binding  Statement  in — 
Purchasen — Discount.]  —  A  portion  of  the 
shares  in  a  joint  stock  company,  purporting 
on  the  face  of  their  certificates  to  be  of  a 
certain  par  value  and  paid  up,  were  allotted 
to  three  promoters.  One  of  them  sold  part 
of  his  allotment  at  a  discount  and  had  them 
transferred  by  the  company  direct  to  the 
purchasers,  who  were  not  aware  that  the 
shares  were  not  really  paid  up: — Held,  in  an 
action  by  the  company,  that  the  purchasers 
were  not  liable  for  the  discount  on  such 
shares,  inasmuch  as  the  company  were  bound 
by  their  statement  in  the  cei'tificates  that  the 
shares  were  "  fully  paid  and  non-assessable." 
Kettle  River  Mines  (Ltd.)  v.  Bleasdel  7  B. 
C.  R.  507. 

Contract  to  Sell  Shares — Consideration 
—  Breach  —  Proposal  —  Acceptance  —  Seal 
— Mining  company  —  Discount  on  shares — 
By-law  —  Release  —  Damages.  Oold  Leaf 
Mining  Co,  v.  Clark,  5  O.  W.  R.  6,  6  O.  W. 
R.   1035. 

Deposit  of  Certifleatea  —  Bailment — 
Trust^Detention.] — The  plaintiflp  loan  com- 
pany became  the  holder  of  525  shares  in  the 
capital  stock  of  a  coal  company,  and  of  50 
shares  in  a  steel  company,  and  deposited  the 
certificates  for  the  shares  with  the  defendant 
trust  company  for  safe-keeping.  The  defen- 
dant trust  company  executed  and  delivered 
to  the  plaintiff  loan  company  a  document  un- 
der seal  by  which  they  hold  in  their  safe  de- 
posit vaults  to  the  order  of  the  loan  company 
any  dividends  received  in  respect  thereof,  and 
guaranteed  to  the  loan  company  that  the 
certificates  would  be  kept  safely  in  deposit 
vaults  and  delivered  upon  demand  under  pro- 
per authority.  The  document  also  provided 
for  the  remuneration  of  the  trust  company. 
The  certificates  were  put  into  the  name  of 
the  trust  company.  It  appeared  that  375  of 
the  shares  had  been  acquired  by  the  plaintiff 
loan  company  under  an  agreement  with  the 
Atlas  Loan  Co..  who  had  an  interest  in  the 
prospective  profits  to  be  derived  from  the 
sale  of  the  shares.  While  the  certificates  were 
in  possession  of  the  defendant  trust  company 
both  loan  companies  were  ordered  to  be 
wound  up  under  the  Dominion  Act.  and  the 
defendant  trust  company  were  appointed  liqui- 
dators of  the  Atlas  Tx>'an  Co.,  and  the  plain- 
tiff trust  company  liquidators  of  the  plain- 
tiff loan  company.  After  the  commencement 
of  the  liquidations,  the  plaintiff  trust  com- 
pany, as  liquidators,  demanded  the  certifi- 
cates from  the  defendant  trust  company,  but 
the  latter  refused  to  deliver  them  up,  and  this 
action  was  brought  for  damages  for  the  de- 
tention :   —   Held,  that  the  defendant  trust 


company  were  merely  bailees  and  not  tm»- 
tees;  but,  if  they  were  to  be  regarded  as 
trustees,  the  failure  to  hand  over  the  certifi- 
cates was  not  such  a  breach  of  trust  but  for 
which  they  ought  fairly  to  be  excused  under 
G2  V.  (2)  c  15,  8.  1  (O.)  ;  owing  to  their 
dual  chara<?ter,  they  did  not  act  with  single- 
ness of  purpose,  and  therefore  acted  honestly 
and  reasonable;  and  the  direction  of  the 
Master  in  Ordinary,  to  whom  was  referred 
the  winding-up  of  the  Atlas  Loan  Co..  that 
the  whole  575  shares  should  be  retained  by 
the  defendant  trust  company  as  liquidators, 
was  made  without  jurisdiction  and  did  not 
protect  them  as  trustees.  2.  The  plaintiffs 
were  entitled  to  damages  for  the  detention 
(delivery  having  been  made  pending  the  ac- 
tion), based  on  estimates  of  what  had  been 
lost  by  the  detention;  and  the  measure  of 
damages  was  the  highest  price  of  the  shares 
represented  by  the  certificates  between  the 
demand  and  the  delivery.  Elgin  Loan  and 
Savings  Co.  v.  National  Trust  Co.,  24  Occ- 
N.  55,  2  O.  W.  B,  1159.  7  O.  L.  R.  1,  af- 
firmed in  5  O.  W.  R.  466,  10  O.  L.  R.  41. 

• 

DepriTation  of  Shares  —  Remedy — 
President  of  Company,] — ^A  company  which, 
along  with  its  president,  appropriates  to  itself 
shares  of  its  capital  to  the  prejudice  of  a 
shareholder,  is  bound  to  indemnify  the  share- 
holder against  the  injury  caused  to  him. 
Acer  V.  Percy,  5  Q.  P.  R.  401. 

Judgiiient  Creditor — Action,  hy  against 
Shareholder  —  Transfer  of  Shares  —  Evi- 
dence,]— ^Judgment  creditors  of  an  incorpor- 
ated company,  being  unable  to  realize  any- 
thing on  their  judgment,  brought  against  H. 
as  a  shareholder,  in  which  they  ftiled,  from 
inability  to  prove  that  he  was  owner  of  any 
shares.  They  then  brought  action  against  G., 
in  which  evidence  was  given,  not  produced 
in  the  former  case,  that  the  shares  onoe  held 
by  G.  had  been  transferred  to  H.,  but  were 
not  registered  in  the  company's  books: — 
Held,  afllrming  the  judgment  in  33  N.  S. 
Reps.  77,  that  the  shares  were  duly  trans- 
ferred to  H.,  though  not  registered,  as  it  ap- 
peared that  H.  had  acted  for  some  time  as 
president  of  and  executed  documents  for  the 
company,  and  the  only  way  he  could  have 
held  shares  entitling  him  to  do  so  was  by 
transfer  from  G.  i — Held,  also,  that,  although 
there  appeared  to  be  a  failure  of  justice  from 
the  result  of  the  two  actions,  the  inability 
of  the  plaintiffs  to  prove  their  case  against 
H.  in  the  first  could  not  affect  the  rights  of 
G.  in  the  subsequent  suit.  The  company  in 
which  G.  held  stock  was  incorporated  in 
1886  and  empowered  to  build  a  certain  line 
of  railway.  In  1890  an  Act  was  passed  au- 
thorizing additional  works  to  be  constructed, 
increasing  the  capital  stock,  appointing  an 
entirely  different  set  of  directors,  and  giving 
the  company  larger  powers.  One  clause  re- 
pealed all  Acts  and  parts  of  Acts  inconsistent 
therewith.  G.  had  transferred  his  shares  be- 
fore the  latter  Act  came  into  force.  The 
judgment  against  the  company  was  recovered 
in  1895 : — Held,  that  G.  was  never  a  share- 
holder of  the  company  against  which  such 
judgment  was  obtained.  Hamilton  v.  Grant, 
20  Occ.  N.  450,  30  S.  C.  R.  566.  See  also 
Hamilton  v.  Holmes,  33  N.  S.  Reps.  100  n. 

Lien  on  —  Amount  due  to  company. 
Walkerton  Binder  Twine  Co,  v.  Higgins^  1 
O.  W.  R.  403. 
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Offer  to  Sell  —  Acceptaoce — Attempted 
withdrawal  —  Promissory  note  —  Liability. 
McDowell  V.  Macklem,  4  O.  W.  R.  482. 

JPaynent  for  Sbares  —  Equivalent  for 
Vash-^-'Written  Contract.] — M.  and  C  each 
agreed  to  take  shares  in  a  joint  stock  com- 
pany, paying  a  portion  of  the  price  in  cash 
and  receiving  receipts  for  the  full  amount, 
the  balance  to  be  paid  for  in  future  services. 
The  colnpany  afterwards  failed: — Held,  af- 
firming the  judgment  of  the  Court  of  Appeal, 
27  A.  R.  396.  20  Occ.  N.  300,  that,  as  there 
was  no  agreement  in  writing  for  the  payment 
of  the  difference  by  money's  worth  instead  of 
cash,  under  s.  27  of  the  Companies  Act,  M. 
and  C.  were  liable  to  pay  the  balance  of  the 
price  of  the  shares  to  the  liquidator  of  the 
company.  Union  Bank  v.  Morris^  Union 
Bank  v.  Code,  22  Occ.  N.  45,  31  S.  C.  R. 

«  Payatent  in  Cash "  —  Transfer  of 
Business.] — ^A  company  incorporated  to  take 
over  a  business  carried  on  by  the  defendants 
in  partnership,  entered  into  possession,  and 
in  payment  for  his  relative  interest  in  the 
business  each  defendant  received  a  corres- 
ponding number  of  shares  at  par  value: — 
Held,  that  the  payment  for  the  shares  was 
a  *^  payment  in  cash  '*  within  the  meaning 
of  s.  50  of  the  Companies  Act,  and  as  the 
purchase  price  was  fair,  the  shares  were 
fully  paid  up.  Tanner  v.  Cowan.  9  B.  C.  R. 
301. 

Payatent^— Tron^/er  of  Business  Assets — 
Debt  Due  Partnership  —  Set-off  —  Counter- 
claim— Accord  and  Satisfaction  —  Liability 
on  Subscription  for  Shares — R.  8,  B.  C,  o. 
44^  ss.  50,  51.] — On  the  formation  of  a  joint 
stock  company  to  take  over  a  partnership 
business,  each  partner  received  a  proportion- 
ate number  of  fully  paid-up  shares,  at  their 
par  value,  in  satisfaction  of  his  interest  in 
the  partnership  assets: — Held,  reversing  the 
jadgment  in  9  B.  C.  R.  301,  Davies,  J.,  dubi- 
/  tante,  that  the  transaction  did  not  amount  to 
^  payment  in  cash  for  shares  subscribed  by 
the  partners,  within  the  meaning  of  ss.  50 
and  51  of  the  Companies  Act,  R.  S.  B.  C. 
c.  44,  and  that  the  debt  owing  to  the  share- 
holders as  the  price  of  the  partnership  busi- 
ness could  not  be  set-off  nor  counterclaimed 
by  them  against  their  individual  liability  upon 
their  shares.  Fothergill's  Case,  L.  R.  8  Ch. 
270,  followed.  Turner  v.  Cowan,  24  Occ. 
N.   115,  34  S.  C.  R.  160. 

Po^er  to  Interfere  in  Ordinary  Man- 
as^ment.] — The  shareholders  in  a  compel  ny 
incorporated  under  the  Companies  Act,  1800, 
have  no  power  to  interfere  in  the  ordinary 
management  of  the  company  by  the  trustf>es, 
who  have  the  exclusive  right  of  exercising 
corporate  powers  and  of  making  by-laws. 
Dunsmuir  v.  Colonist  Printing  and  Publishing 
Co.,  9  B.  C.  R.  290. 

Preference  Shares  —  Interest  —  Divi- 
dends.]— The  Halifax  Academy  of  Music,  a 
body  corporate,  in  pursuance  of  a  resolution 
of  shareholders  to  that  effect,  issued  preferen- 
tial stock,  the  same  to  be  a  first  charge  upon 
the  property  of  the  company  and  its  earnings, 
and  to  bear  "  interest "  at  a  stated  rate,  pay- 
able half-yearly.  For  a  number  of  years  there 
were  not  suflScient  earnings  to  pay  interest  or 
dlTidends  to  either  the  preferred  or  common 


stockholders.  Latterly,  however,  the  earnings 
increased,  and  a  contest  arose  between  the 
holders  of  the  preferential  stock  and  the 
holders  of  the  common  stock,  the  latter  con- 
tending that  the  former  should  not  be  paid 
interest  or  dividends  for  the  years  during 
which  there  were  not  sufficient  earnings  for 
the  purpose  :-^Held.  that  the  holders  of  the 
preferential  stock  are  entitled  to  receive  out 
of  the  earnings  what  is  called  cumulative  in- 
terest covering  the  past  years  in  which  divi- 
dends or  interest  remained  unpaid  on  the  pre- 
ferential stock  before  any  dividends  are  paid 
on  the  common  stock.  Crockett  v.  Academy 
of  Music,  22  Occ.  N.  301. 

Preference  Shares  —  Memorandum  In- 
corporating Agreement  by  Reference — Special 
Voting  Powers.] — The  provisions  of  the  Com- 
panies Act,  1890,  that  the  members  and  stock- 
holders of  a  company  incorporated  under  it 
shall  be  subject  to  the  conditions  and  liabili- 
ties in  the  Act  hnposed  and  to  none  others, 
and  that  in  the  election  of  trustees  each  stock- 
holder shall  be  entitled  to  as  many  votes  as 
he  owns  shares  of  stock,  do  not  render  it  ultra 
vires  of  a  company  to  validly  stipulate  in  its 
memorandum  of  association  that  a  certain 
limited  class  of  stockholders  shall  have  the 
privilege  of  electing  a  majority  of  the  trustees, 
and  such  stipulation  may  be  contained  in  a 
document  incorporated  merely  by  reference  in 
the  memorandum  of  association.  Per  Drake, 
and  Martin,  JJ. :  —  Preference  stock  means 
stock  that  has  any  advantage  over  other  stock 
and  is  not  confined  to  stock  having  a  prefer- 
ence in  regard  to  the  payment  of  dividends. 
Per  Hunter  C.J.,  and  Martin,  J. : — ^The  pre- 
ference stock  mentioned  in  s.  1  of  the  Com- 
panies Act  Amendment  Act,  1^1,  means 
stock  having  a  preference  in  regard  to  the 
payment  of  dividends  and  not  merely  superior 
voting  powers.  Dunsmuir  v.  Colonist  Print- 
ing and  Publishing  Co.,  9  B.  C.  R.  275. 

Reserve  Fnnd  —  Dissentient  Minority  — 
Director  —  Investment  —  Trustee — Purchase 
and  Resale  —  Profits.]  —  It  is  an  elementary 
principle  that  a  Court  has  no  jurisdiction  to 
interfere  with  the  internal  management  of 
companies  acting  within  their  powers.  The 
company  must  sue  to  redress  a  wrong  done 
to  it;  but  if  a  majority  of  its  shares  are  con- 
trolled by  those  against  whom  relief  is  sought, 
the  complaining  shareholders  may  sue  in  their 
own  names,  but  must  shew  that  the  acts  com- 
plained of  are  either  fraudulent  or  ultra  vires. 
A  company  formed  by  letters  patent  under 
Canadian  Act  27  &  28  V.  c.  23,  is  not  bound 
to  divide  all  its  profits  on  each  occasion 
amongst  its  shareholders.  It  can  legally  re- 
serve any  portion  thereof  at  its  own  discretion, 
and  a  Court  has  no  jurisdiction  to  regulate  it. 
Whether  the  undivided  portion  is  retained  to 
credit  of  profit  and  loss  or  carried  to  credit  of 
a  reserve,  it  may  lawfully  in  the  absence  of 
any  express  power,  be  invested  on  such  securi- 
ties as  the  directors  may  select,  subject  to  the 
control  of  a  general  meeting,  but  not  re- 
stricted to  such  investments  as  trustees  are 
authorized  to  make.  It  is  not  ultra  vires  for 
a  company  to  invest  in  the  name  of  a  sole 
trustee.  He  is  strictly  accountable,  but  the 
dissentient  shareholders  are  not  entitled  to  an 
injunction  against  the  directors  and  the  com- 
pany in  respect  of  such  investment  so  long 
as  it  appears  to  be  bona  fide.  TMiere  a  direc- 
tor purchased  property  without  mandate  from 
the  company  and  under  such  circumstances 
as  did  not  make  him  a  trustee  thereof  for  the 
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company,  and  thereafter  resold  the  same  to 
the  company  at  a  profit: — Held,  that  whether 
or  not  the  company  was  entitled  to  a  rescission 
of  the  contract  of  resale,  it  was  not  entitled 
to  afBrm  it  and  at  the  same  time  treat  the 
director  as  trustee  of  the  profit  made.  In  re 
Cape  Breton  Co.,  26  Ch.  D.  221,  29  Ch.  D. 
795,  approved.  Judgment  in  21  Occ.  N.  IG, 
27  A.  R.  540,  varied.  Burland  v.  Earlc, 
11902J  A.  C.  83. 

Snbsoription  —  Allotment  —  Failure  to 
Organize  Company  —  License  —  Insurance 
Act.] — To  constitute  a  binding  contract  to 
take  shares  in  a  company,  when  such  contract 
is  constituted  by  application  and  allotment, 
there  must  be  an  application  by  the  intending 
shareholder,  an  allotment  by  the  directors  of 
the  company  of  the  shares  applied  for,  and  a 
communication  by  the  directors  to  the  appli- 
cant of  the  fact  of  the  allotment  haying  been 
made.  The  subscription  for  stock  amounts  to 
nothing  more  than  an  offer,  and  requires  to 
be  completed  by  an  allotment  of  stock  to  the 
subscribers.  The  company  in  question  here 
never  was  organized;  it  had  no  business 
existence ;  it  never  had  stock  to  allot ;  it  never 
had  directors;  and  therefore  it  never  could 
make  an  allotment: — Held,  also,  that,  as  no 
license  was  obtained  by  the  company  from 
the  Minister  of  Finance  within  two  years 
from  the  passing  of  the  Act  incorporating  the 
company,  such  Act  expired  and  ceased  to  be 
in  force  on  the  13th  June.  1900,  and  the 
company  ceased  to  exist.  The  Insurance  Act, 
R.  S.  C.  c.  124,  s.  24.  Hodgins  v.  O'Hara, 
22  Occ.  N.  29,  133. 

Siabsoriptioii  —  Condition  —  Notice  of 
Allotmeni---Vontributory,] — Where  an  appli- 
cant had  agreed  to  take  shares  in  a  company 
conditional  on  his  receiving  certain  moneys 
which  would  enable  him  to  pay  for  them : — 
Held,  that  he  had  the  right  to  withdraw  his 
application^  as  he  did,  not  having  received  any 
formal  notice  of  allotment,  by  informing  the 
company  of  his  inability,  owing  to  non-receipt 
of  the  moneys,  to  pay  for  the  shares,  and 
that  he  was  not  liable  as  a  contributory.  In 
re  Pullishers*  Syndicate,  Mallory*s  Case,  22 
Occ.  N.  162,  3  O.  L.  R.  552,  1  O.  W.  R.  142. 

Snbsoription— Cofidtfton«  not  Fulfilled — 
Representation  of  Agent  of  Company — Ma- 
teriality— Untruth.] — Action  brought  by  in- 
corporated body  to  recover  $500,  the  amount 
of  5  shares  of  plaintiffs  capital  stock  for 
which  the  defendant  subscribed  on  20th  April, 

1892.  Defendant  set  up  that  he  was  induced 
to  become  a  subscriber  for  the  shares  by  the 
representations  of  plaintiff's  agent,  that 
Mr.  G.  A.  Cox  and  Mr.  H^  A.  Massey  had 
each  subscribed  or  promised  to  subscribe  for 
$10,000  of  stock,  upon  the  condition  that  sub- 
scriptions for  $50,000  were  obtained  on  or 
before  1st  January,  1893;  that  defendant's 
subscription  was  required  in  order  to  assist 
in  making  up  what  was  still  required  of  the 
$50,000.  and  that  his  subscription  would  not 
be  binding  unless  the  $50,000,  Including  the 
subscription  of  Messrs.  Cox  and  Massey,  were 
fully   subscribed  on   or   before   Ist   January, 

1893.  It  was  proved  that  neither  Mr.  Cox 
nor  Mr.  Massey  had  subscribed  or  promised 
to  subscribe  for  |10,000  each,  either  condition- 
ally or  unconditionally,  nor  did  they  do  so  at 
any  time  after  defendant's  subscription,  nor 
was  $50,000  subscribed  on  or  before  1st  Jan- 
uary, 1893: — Held,  that  the  representations 
were   proved   to   have   been    made;    that,    by 


reason  of  them,  defendant  was  induced  to 
subscribe  for  the  stock  **  as  a  sort  of  escrow  ; 
it  was  not  to  be  effective  nor  operative  unless 
the  $50,000  was  obtained  within  the  limited 
period  of  time."  The  circumstances  of  this 
case  seem  to  bring  it  within  the  rule  laid  down 
in  Wallis  v.  Littell,  11  C.  B.  N.  S.  369. 
Ontario  Ladies*  College  v.  Kendry,  5  O.  W. 
R  605,  10  O.  L.  R.  324. 

Subsoription — Contract  by  Deed — Deli- 
very —  "  Issue  "  —  "  Allotment  "  —  Calls  — 
Resolutions — "  Offer  "  —  Preference  Shares.  ] 
— Held,  reversing  the  judgment  of  Lount,  J., 
2  O.  L.  R.  390,  21  Occ.  N.  500,  that  the  de- 
fendant's undertaking  to  take  shares  in  the 
plaintiff  company,  when  issued  and  allotted, 
being  by  deed,  for  ^Aluable  consideration,  and 
being  delivered  to  an  agent  of  the  company, 
was  not  revocable  as  a  mere  offer  would  bo, 
and  that  the  resolutions  of  the  company  and 
the  letters  to  the  defendant  were  a  sufficient 
"  issue "  and  **  allotment "  of  the  shares. 
Xenos  V.  Wickham,  L.  R.  2  H.  L.  296,  fol- 
lowed; Nasmith  v.  Manning,  5  A.  R.  126,  6 
S.  C.  R.  417,  distinguished :— Held,  also,  that 
(provision  having  been  made  therefor  in  the 
memorandum  and  articles  of  association,)  the 
preference  shares  of  the  company  were  law- 
fully created.  Nelson  Coke  and  Gas  Co.  v. 
Pellatt  22  Occ.  N.  382,  4  O.  L.  R.  481,  1  O. 
W.  R.  595. 

Snbseription. — Mining  Company — Shares 
— Failure  of  Consideration — Abandonment  of 
Enterprise  —  Promissory  Notes  —  Effect  of 
Renewals.] — Action  on  bill  of  Exchange  for 
$3,046.85  drawn  by  plaintiffs  and  accepted  by 
defendant.  Defendiant  pleaded  an  entire 
failure  of  consideration,  and  counterdaimed 
for  $3,000  paid  by  him  to  plaintiffs  on  17th 
September,  1899,  to  take  up  a  promissory 
note  which  had  been  made  by  him  to  plaintiffs, 
upon  the  ground  that  the  consideration  had 
entirely  failed :  —  Held,  plea  good  defence. 
Plaintiff  argued  that  the  effect  of  two  re- 
newals was  to  estop  the  defendant  from  the 
defence  of  want  of  consideration  in  the  ori- 
ginal note: — Held,  if  an  original  note  is 
voidable  for  failure  of  consideration  no 
amount  of  renewals  will  cure  the  defect,  un- 
less some  new  consideration  is  introduced, 
and  that  a  mere  compliance  with  defendant's 
request  to  renew  does  not  constitute  such  con- 
sideration : — Held  defendant  entitled  to  re- 
cover back  his  $3,000  paid  on  other  note. 
Bullion  Mining  Co.  v.  Carttoright,  5  O.  W.  R. 
522,  6  O.  W.  R.  505,  10  O.  L.  R.  438. 

Snbsoription — Misrepresentation —  Agent 
— Settlement  of  action — ^Threats.  McCaUam 
V.  Sun  Savings  and  Loan  Co.,  1  O.  W.  R. 
226. 

Snbseription  —  Principal  and  Aifent  — 
Authority  of  Agent — Conditional  Agreement. 1 
— S.  signed  a  subscription  for  shares  in  a 
company  to  be  formed  and  a  promissory  note 
for  the  first  payment,  both  of  which  docu- 
ments he  delivered  to  the  promoter  of  the  com- 
pany, to  which  they  were  transferred  after  in- 
corporation. In  an  action  for  payment  of 
calls,  S.  swore  that  the  stock  was  to  be  given 
to  him  in  part  payment  for  the  goodwill  of  his 
business,  which  the  company  were  to  take 
o\'er.  The  promoter  testified  that  the  shares 
subscribed  for  were  to  be  in  addition  to  those 
to  be  received  for  the  goodwill: — ^Held,  that, 
though  S,  could,  before  incorporation,  consti- 
tute  the  promoter  his  agent  to  procure  the 
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allotment  of  shares  for  him  and  give  his  note 
in  payment,  yet  the  jioss^BsioD  by  the  pro- 
moter did  not  relieve  the  company  from  the 
duty  of  inquiring  into  the  extent  of  his  au- 
thority, and,  whichever  of  the  two  statements 
at  the  trial  was  true  the  promoter  could  not 
bind  S.  by  an  unconditional  application. 
Ottawa  Dairy  Co.  v.  Sorley,  24  Occ.  N.  202, 
34  S.  O.  R.  508. 

Snbacription — Prospectus — Unreasonable 
Delay — Departure — Res  Judicata,]  —  On  the 
28th  ^[anuary,  1899,  the  defendant  and  others 
subscribed  for  a  certain  number  of  shares  of 
the  stock  of  a  projected  company,  the  purpose 
of  which  was  to  build  an  hotel.  The  prospec- 
tus stated  that  it  was  intended  to  apply  for 
a  charter  forthwith,  and  to  commence  build- 
ing as  soon  as  $40,000  of  the  stock  had  been 
subscribed,  and  that  the  buildings  were  esti- 
mated to  cost  about  $45,000,  and  to  be  ready 
for  opening  at  the  beginning  of  the  summer 
season  of  1899.  The  company,  however,  was 
not  formed,  nor  was  anything  done  towards 
getting  the  hotel  ready  for  occupation  by  the 
time  mentioned.  Prior  to  the  24th  October, 
1880,  only  $28,700  had  been  subscribed,  but 
additional  subscriptions  obtained  on  that  date 
and  shortly  afterwards  brought  the  total  up 
to  $40,150.  On  the  24th  November,  1899, 
letters  patent  of  incorporation  were  issued. 
About  the  1st  July,  1900,  the  hotel  was  com- 
pleted, and  cost  about  $15,000  more  than 
originally  contemplated: — Held,  that,  as  the 
undertaking  had  not  been  proceeded  with 
within  a  reasonable  time  from  its  inception, 
and  as  the  defendant  ha^  not  at  any  time 
after  the  1st  October,  1899,  agreed  to  be 
bound  by  his  subscription,  or  approved  of 
then  proceeding  with  the  erection  of  the  hotel, 
or  that  it  should  cost  the  sum  it  was  after- 
wards erected  for,  he  could  not  now  be  held 
bound  to  pay  for  the  shares.  Semble,  that  a 
judgment  in  an  undefended  action  brought  by 
the  defendant  against  the  company,  declaring 
that  the  defendant  was  not  a  shareholder,  was 
not  a  defence  to  this  action,  brought  by  other 
subscribers  to  compel  the  defendant  to  pay 
for  the  shares  he  had  subscribed.  Change  in 
the  law  as  to  who  become  shareholders  in  a 
company  incorporated  by  letters  patent  (R. 
S.  O.  1897  c.  191  s.  9).  Patterson  v.  Turner, 
22  Occ.  N.  163,  S  O.  L.  R.  373,  1  O.  W.  R. 
82. 


— Company  By-law — Refusal  to 
Register  —  Mandamus  —  Ontario  Joint  Stock 
Companies  Act,] — Motion  for  mandamus  to 
compel  the  Trusts  and  Guarantee  Co., 
Limited,  as  transfer  agents  and  registrars  of 
the  Imperial  Starch  Co.,  Limited,  to  rectify 
the  register  of  the  Imperial  Starch  Co.,  Lim- 
ited, and  to  enter  and  record  the  transfer  of  2 
shares  of  the  preference  stock  of  the  Imperial 
Starch  Co..  Limited,  from  William  M.  Leacy 
to  the  applicant : — Held,  while  by  s^  28  of  the 
Act  the  directors  may  refuse  to  allow  the 
entry  to  be  made  of  any  transfer  of '  shares 
of  stock  in  any  such  book  whereof  the  whole 
amount  has  not  been  paid  in,  but  their  power 
does  not  extend  to  fully  paid  up  shares. 
Order  for  the  transfer  of  the  2  shares  to  the 
applicant.  R-e  Benson  and  Imperial  Starch 
Co^  5  O.  W.  R.  591,  10  O.  L.  R.  22. 


— Refusal  to  Register — Tempor- 
ary Closing  of  Transfer  Books — Mandamus — 
Absence  of  Statutory  Authority.] — Motion  to 
compel  the  trui^t  company  to  record  a  transfer 
to  Panton  of  4  shares  of  common  stock   in 


the  steel  company.  The  transfer  was  in  order 
and  would  have  been  recorded  by  the  secretary 
of  the  trust  company  but  for  the  instructions 
they  received  from  the  secretary  of  the  steel 
company  on  the  21st  July  not  to  do  so  until 
after  30th  July.  Order  made  as  asked.  Re 
Panton  and  Cramp  Steel  Co.  and  National 
Trust  Co.,  4  O.  W.  R.  109,  25  Occ.  N.  42,  9 
O.  L.  R.  3. 

Transfer — Certificate — Lien  —  Byy-laws.] 
— A  provision  in  a  certificate  of  ownership 
of  paid  up  shares  issued  by  a  company  incor- 
porated by  special  Act,  that  **  the  articles  of 
the  company  are  part  and  parcel  of  this  con- 
tract," is  not  sufficient  to  make  applicable  to 
a  purchaser  in  good  faith  of  the  shares  a  by- 
law of  the  company  purporting  to  give  to  the 
company  a  lien  on  all  shares  held  by  any 
shareholder  for  "  any  and  all  amounts  that 
may  be  owing  by  the  shareholder  or  his 
assigns  to  the  company,"  and  the  purchaser 
is,  upon  compliance  with  the  necessary 
formalities,  entitled  to  be  registered  as  trans- 
feree. Order  of  Ferrason,  J.,  3  O.  W.  R.  156, 
affirmed.  In  re  McKain  and  Canadian  Birk- 
heck  Investment  and  Savings  Co.,  24  Occ.  N. 
128,  7  O.  L.  R.  241,  3  O.  W.  R.  335. 

Transfer — Irregularity  —  Interest  of  In^ 
fants — Remedy  —  Restitution  of  Benefit.]  — - 
Shares  of  stock  in  a  joint  stock  company, 
belonging  to  a  person  deceased,  and  in  which 
stock  his  minor  children,  after  his  death,  were 
entitled  to  a  share,  were  irregularly  trans- 
ferred to  the  widow  individually,  without  any 
authorization  having  been  obtained  toif  the 
transfer.  The  widow,  however,  used  the 
shares  in  good  faith,  and  to  the  best  iidvan- 
tage  of  the  minors,  in  settling  debts  of  the 
estate,  which  was  virtually  insolvent: — Held,, 
that  the  children  having  benefited  to  the  full 
value  of  the  shares^  or  more,  and  having  made 
no  offer  of  restitution  of  such  benefit,  had  no 
claim  against  the  transferor,  or  against  the 
company  itself,  to  recover  the  shares  or  their 
value :  arts.  1011.  1139,  1144.  C,  C.  Acer  v. 
Percy,  Q.  R.  24  S.  C.  378. 

Transfer — Refusal  to  register  —  Manda- 
mus.   Re  Dominion  Oil  Co.,  2  O.  W.  R.  826. 

Transfer  —  Subscription  —  Payment  to 
Director  —  Winding-up  —  Contributories.]  — 
Certain  persons  assumed  to  buy  shares  of  a 
company  and  received  certificates  therefor. 
They  signed  powers  of  attorney  authorizing 
an  agent  of  the  company  "  to  receive  from  the 
vendors  a  transfer  "  of  shares  and  to  sign  an 
acceptance.  No  transfers  were  made,  but  the 
powers  of  attorney  were  pasted  in  the  transfer 
book.  Several  months  afterwards  a  director 
filled  in  opposite  the  names  of  the  appointees 
transfers  of  shares  as  from  himself,  and  pro- 
cured the  agent  as  their  attorney  to  accept 
the  transfers,  for  which  the  agent  was  paid 
a  commission  out  of  the  company's  funds: — 
Held,  in  winding-up  proceedings,  that  the 
transfers  were  invalid  and  the  director  was 
a  contributory  in  respect  of  the  shares  which 
he  purported  to  transfer.  The  payment  of  the 
commission  to  the  agent  was  bad,  and  the 
director  was  liable  to  refund  it.  Shortly  after 
the  incorporation  of  the  company,  at  a  meet- 
ing of  the  provisional  directors,  who  were 
then  the  only  shareholders,  a  resolution  was 
passed  authorizing  the  payment  to  one  of  the 
provisional  directors,  afterwards  a  director,  of 
$300  out  of  capital,  for  alleged  serxnces.  It  did 
not  appear  that  any  service  had  been  rendered" 
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by  him.  The  minutes  of  this  meeting  were  con- 
firmed at  a  subsequent  shareholders*  meeting. 
At  the  time  no  profits  had  been  made  and 
nothing  paid  on  account  of  the  stock.  No 
by-law  was  passed.  The  payment  was  subse- 
quently made : — Held,  that  the  director  was 
bound  to  refund.  In  re  Publishers^  Syndicate, 
Paton'8  Case,  5  O.  L.  R.  392,  2  O.  W.  R.  05. 


VII.  Tbansfeb  of  Assets. 

Effect  of.] — A  transfer  of  the  assets  of 
one  joint  stock  company  to  another  does  not 
merge  the  two  companies  into  one.  Maple 
Leaf  Rubber  Co.  v.  Brodie,  Q.  R.  18  S.  C. 
352. 


VIII.  Winding-up. 

Action  agalwt  Compaiiy  —  Leave  of 
Court,] — An  action  brought  against  a  com- 
pany in  course  of  winding-up,  without  the 
permission  of  a  Judge,  will  be  dismissed  upon 
exception  to  the  form.  Soucy  v.  Electric 
Printing  Co.,  5  Q.  P.  R.  105. 

Action  against  Company  —  Leave  of 
Court.] — An  action  brought  against  a  bank  in 
liquidation,  without  the  previous  authorization 
of  the  Court,  will  be  dismissed  upon  exception 
to  the  form.  Marcotte  v.  Turcot,  4  Q.  P.  R. 
342. 

Action  against  Company  —  Rights  of 
Shareholders — Contestation  in  Winding-up — 
Litispendence  —  Fraud  and  'Negligence  of 
Officers  —  Validity  of  Warehouse  Receipts  — 
Principal  and  Agent — Liability  of  Both.]  — 
By  by-law  of  a  cold  storage  company,  the  pre- 
sident, vice-president,  and  secretary-treasurer 
had  power  to  sign  all  negotiable 'instruments. 
One  of  the  officers  of  the  company,  thus  ex- 
pressly authorized,  signed  and  issued  fraudu- 
lently a  number  of  warehouse  receipts  pre- 
viously signed  by  the  other  officer  of  the  com- 
pany, who  had  to  be  a  party  to  them.  There 
were  no  goods  in  storage  to  represent  these 
receipts : — Held,  that  a  shareholder  of  a  com- 
pany, from  the  day  in  which  it  is  put  in 
liquidation,  must  be  considered  a  creditor,  on 
a  contestation  of  a  claim  made  against  the 
company,  and  he  is  entitled  to  demand,  by 
direct  action,  what  he  might  have  demanded 
on  a  contestation  of  a  claim  against  the  com- 
pany. 2.  Litispendence  cannot  be  pleaded, 
to  such  direct  action,  on  the  ground  that  a 
contestation  of  the  claim  has  been  filed  in  the 
hands  of  the  liquidator,  where  the  contesta- 
tion was  filed  subsequent  to  the  institution 
of  the  direct  action.  3.  Whenever  the  very  act 
of  the  agent  is  authorized  by  the  terms  of  the 
power,  that  is  to  say,  whenever,  by  comparing 
the  act  done  by  the  agent  with  the  terms  ot 
the  power  intrusted  to  him,  the  act  is  in  itself 
warrapted  by  the  terms  used,  such  act  is  bind- 
ing on  the  principal  as  to  all  persons  dealing 
in  good  faith  with  the  agent  The  apparent 
authority  is  the  real  one.  (Consequently, 
warehouse  receipts  of  a  cold  storage  company, 
signed  fraudulently  by  one  and  negligently  by 
another  of  the  company's  officers  expressly 
authorized  to  sign  such  receipts,  are  valid 
as  between  the  company  and  third  persons 
acting  in  good  faith.  4.  The  liability  of  the 
company  b^ing  that  resulting  from  an  offence, 
the  fact  that  other  persons  may  be  responsible  ' 


does  not  diminish  the  liability  of  the  company, 
which  is  jointly  and  severally  liable  with  the 
others  responsible  for  such  offence.  Ward  y. 
Montreal  Cold  Storage  Co.,  Q.  R.  26  S.  C. 
310. 

Action  by  liiqnidator  —  Dismissal  — 
Leave  to  Appeal.] — ^The  liquidator  of  a  com- 
pany in  liquidation,  whose  action  has  been  dis- 
missed, may  with  the  leave  of  a  Judge,  ap- 
peal from  that  judgment  to  the  Court  of 
Review.  Montreal  Coal  and  Towing  Co.  v. 
Standard  Life  Assurance  Co.,  6  Q.  P.  R. 
243. 

Action  by  Uqnidator  —  Motion  for 
Leave  —  Notice  to  Proposed  Defendant.] — A 
petition  whereby  the  liquidator  of  a  company 
asks  to  be  allowed  to  sue  one  of  the  debtors 
thereof,  need  not  be  served  upon  the  debtor, 
before  its  presentation  to  the  Court  or  Judge. 
Comic  Opera  Co.  of  Montreal  v.  DesaulnierSj 
7  Q.  P.  R.  83. 

Action  for  Calls — Counterclaim  for  Re- 
scission— Leave  to  Proceed  Refused — Leave  to 
Appeal.] — Previous  to  an  order  for  the  wind- 
ing-up of  the  company  under  the  Dominion 
Winding-up  Act,  an  action  had  been  brought 
by  the  company  against  a  shareholder  for  un- 
paid calls,  and  the  shareholder  had  delivered 
a  defence  and  counterclaim  praying  that  his 
application  for  shares  should  be  cancelled  on 
the  ground  of  misrepresentation  and  of  false 
and  fraudulent  statements  in  the  prospectus  : 
— Held,  that  the  shareholder  could  have  in  the 
winding-up  proceedings  all  the  relief  that  he 
claimed  by  his  defence  and  counterclaim ;  and 
his  application  for  leave  to  proceed  in  the 
action  notwithstanding  the  winding-up  order, 
was  refused,  but  leave  to  apply  again  was  re- 
served. Dictum  of  Strong,  O.J.,  in  In  re 
Hess  Manufacturing  Co.,  23  S.  C.  R,  644,  at 
pp.  665-6,  explained.  Leave  to  appeal  from 
the  order  of  a  Judge  in  Court  affirming  the 
dismissal  by  the  referee  of  the  application  for 
leave  to  proceed,  was  refused,  in  re  Paken- 
ham  Pork  Packing  Co.,  24  Occ.  N.  18.  6  O. 
L.  R.  582,  2  O.  W.  R.  951,  983,  4  O.  W.  R. 
22. 

AgrccBient  between  liiqnidator  and. 
Claimant — Creditors — Setting  Aside — Mala 
Fides — Meetings  of  Creditors.] — An  arrange- 
ment entered  into  between  the  liquidator  of  a 
company  in  liquidation  and  a  claimant  under 
s.  61  of  R.  S.  C.  c.  129,  and  authorized  by  the 
Court,  is  binding  on  the  creditors  of  the  com- 
pany, and  others  interested ;  it  can  only  be 
attacked  on  the  ground  of  mala  fides.  The 
purpose  of  62  &  63  V.  c.  43,  which  permits 
meetings  of  and  consultations  of  creditors  in 
certain  cases,  is  not  to  repeal  or  modify  s.  61, 
but  to  amplify  it.  Ward  v.  Mullin,  Q.  R.  14 
K.  B.  49. 

Appointment  of  liiqnidator — Manager 
of  business  of  principal  creditor — Notice  to 
shareholders — Sale  of  ajssets — Completion — 
Removal  of  liquidator.  Re  Onelph  Linseed 
Oil  Co.,  2  O.  W.  R.  1151. 

Calls — Action  for — Petition  by  Liquidator 
to  Continue  Action  —  Opposition  to,]  —  A 
shareholder,  sued  for  calls  by  a  company 
which  has  gone  into  liquidation  after  action 
brought,  cannot  oppose  the  petition  of  the 
liquidator  for  permission  to  prosecute  the 
action  in  the  name  of  the  company,  by  alleginf^ 
that  the  obligation  of  the  defendant  to  con- 
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ti*ibute  to  the  assets  of  the  company  can  only 
be  worked  out  by  virtue  of  a  fresh  call  made 
by  the  liquidator,  which  must  be  based  ui)on 
tbe  amount  necessary  to  discharge  the  debts 
of  the  company  and  the  costs  of  liquidation, 
which  would  render  useless  the  former  calls, 
but  the  shareholder  w^ill  be  permitted  to  plead 
these  grounds  in  the  action  continued  by  the 
liquidator.  Victoria  Mutual  Fire  Ins.  Co.  v. 
Derome,  Q.  R.  21  S.  C.    319. 

Claim  for  Money  Iient — Power  to  Bor- 
ro*c — Delegation  of  Poicers — Manager — Seal 
of  Company.]  —  The  vice-president  and  the 
manager  of  a  loan  and  savings  company  in- 
structed a  broker  to  buy  shares  of  the  com- 
I>any*s  stock  "  to  keep  it  up."  He  did  so, 
I»ying  a  ten  per  cent,  margin  upon  the  pur- 
chase with  the  funds  of  the  company  paid  to 
him  by  cheque,  and  the  balance  b^  a  loan 
obtained  on  the  shares  bought,  wmch  were 
transferred  to  the  lender.  This  was  without 
the  knowledge  or  sanction  of  the  board  of 
directors.  Just  before  proceedings  were  taken 
to  wind  up  the  company  the  manager  signed 
his  name  as  manager  and  affixed  the  seal 
of  the  company  to  a  writing  addressed  to  the 
lender  acknowledging  the  indebtedness  of  the 
company  to  the  lender: — ^Held,  that  the  man- 
ager and  vice-president  had  no  power  by  dele- 
gation or  otherwise  to  borrow  money  for  the 
company,  and  that  the  affixing  of  the  seal  to 
the  document  referred  to  was  an  unauthorized 
act  of  the  manager;  and,  therefore,  the  claim 
of  the  lender  to  prove  as  a  creditor  of  the 
company  for  the  amount  advanced  upon  the 
stock  could  not  be  allowed.  In  re  Farmers* 
L.  d  S.  Co.— Ex  p.  Some  S.  d  L.  Co.,  21  Dec. 
N.  383. 

ClAims  of  Creditors  —  Contestation  — 
Particulars — Time,] — In  a  contestation  of  the 
claim  of  a  creditor  against  an  insolvent  com- 
pany in  liquidation,  it  is  too  late  for  the  con- 
testant to  demand  particulars  a  month  after 
the  filing  of  the  contestation  of  the  claim. 
In  re  Montreal  Cold  Storage  and  Fr^ezi^g 
Co.,  MuUin's  Claim,  4  Q.  P.  R.  340. 

Claims  of  Creditors  —  Delay  in  Pre- 
renting — Excuse  —  Merits  —  Leave  to  Reneto 
Application — Statute.] — In  the  winding-up  oi 
a  life  insurance  company,  the  liquidator's  list 
of  claimants  was  filed  in  the  Master's  office  on 
5ch  June,  1900,  and  a  proper  advertisement 
was  published  requiring  claims  to  be  deli- 
vered to  the  liquidator  on  or  before  the  7th 
May,  1900.  On  the  19th  April,  1901,  the 
claimant  applied  to  the  Master  to  amend  the 
list  of  claimants  by  increasing  the  amount  for 
which  he  was  entitled  to  rank: — Held,  that 
the  claimant,  coming  in  after  the  time  allowed 
for  filing  claims,  was  bound  to  shew  upon 
affidavit  some  prima  facie  case  of  merit,  and 
to  explain  the  reasons  for  his  delay  in  coming 
in  with  his  claim.  The  claims  of  creditors 
shoold  not  be  shut  out  so  long  as  there  re- 
mains nnadministered  a  portion  of  the  fund 
applicable  for  their  payment*  Ehren  where  an 
application  is  dismissed  for  want  of  an 
affidavit  shewing  merits  and  explaining  delay, 
the  dismissal  may  well  be  without  prejudice 
to  a  further  application  upon  proper  material ; 
bat  in  this  case  the  rights  of  the  claimant  had 
been  entirely  cut  off  by  an  enactment  of  the 
Legislature,  to  which  a  retrospective  effect 
had  been  given,  and  it  would,  therefore,  be  of 
no  assistance  to  the  claimant  to  permit  him 
to  renew  his  application.  In  re  Merchants* 
Life  Association  of  Toronto,  Hoover's  Claim, 
22  Occ.  N.  21. 


Claims  of  Creditors  —  Lien  on  Goods 
Sold — Right  of  Liquidator — Conditional  Sales 
Act — Bills  of  Sale  Act.] — The  claimants  sold 
the  company  a  machine  upon  an  order  signed 
by  the  company,  the  conditions  of  which  were 
that  the  company  should  pay  a  part  of  the 
price  in  cash  and  the  balance  in  instalments, 
with  interest  on  such  instalments  payable 
with  the  last  of  them,  and  that  the  title  should 
not  pass  to  the  company  until  the  moneys 
payable  by  them  under  the  order,  as  well  as 
under  any  other  orders  which  might  be  given 
by  the  company  to  the  claimants,  should  be 
paid.  At  the  time  of  the  commencement  of 
the  winding-up  of  the  company,  one  instal- 
ment, the  interest,  and  a  further  sum  for 
goods  ordered  after  the  first  order,  remainea 
unpaid.  The  liquidator  came  into  possession 
of  the  machine,  and  sold  it  to  H.,  subject  to 
an  alleged  lien  in  favour  of  the  claimants  for 
the  amount  of  the  unpaid  instalment  only : — 
Held,  that  the  rights  of  the  claimants  under 
the  contract  still  existed,  and  were  not  atfected 
by  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
nor  by  the  Act  respecting  Conditional  Sales  of 
Chattels,  nor  by  the  liquidator's  sale  to  H., 
and  they  were  entitled  to  recover  the  full 
amount  due  under  the  terms  of  the  order  out 
of  the  estate.  In  re  Canadian  Camera  and 
Optical  Co.,  A.  R.  WiUiams  Co.*s  Claim,  22 
Occ.  N.  677,  2  O.  L.  R.  677. 

Claims  of  Creditors — Secured  Creditors 
—  Withdrawal.]  —  Creditors  holding  fully 
secured  claims  and  content  to  rely  thereon, 
without  seeking  to  share  in  the  distribution  of 
the  other  assets,  cannot  be  compelled  to  file 
their  claims  in  the  winding-up  proceedings 
under  the  Dominion  Winding-up  Act,  R.  S. 
C.  c.  129,  and  have  them  adjudicated  upon 
therein;  and  where  such  creditors  without 
any  intention  to  submit  to  such  adjudication, 
had  filed  with  the  liquidator  affidavits  proving 
their  claims,  leave  was  given  them  to  with- 
draw such  claims,  leave  also  being  given,  to 
one  of  such  creditors,  who  had  an  unsecured 
debt,  to  file  a  claim  limited  thereto.  In  re 
Brampton  Gas  Co.,  22  Occ.  N.  370,  4  O.  L. 
R.  509,  1  O.  W.  R.  543. 

Claims  of  Creditors — Set-off.] — ^Against 
a  claim  of  a  person  upon  the  assets  of  a  com- 
pany in  liquidation,  based  upon  a  lease,  the 
company  cannot  set  off  damages  which  it 
alleges  it  has  suffered  by  reason  of  the  claim- 
ant; and  allegations  of  such  damages  will  be 
struck  out  upon  demurrer.  In  re  Montreal 
Cold  Storage  and  Freezing  Co.,  Mullin*s 
Claim,  4  Q.  P.  R.  341. 

Compromise  of  Claim  by  Idqiiidator 

— Approval  of  referee — Application  by  deben- 
ture holders  for  leave  to  appeal  as  a  class — 
Previous  appointment  of  solicitors  —  Special 
purpose  —  Costs.  Re  Farmers*  Loan  and 
Savings  Co.,  2  O.  W.  R.  854,  3  O.  W.  R. 
837. 

Contestation  of  Claims — Security.]  — 
The  security  required  by  the  Winding-up  Act, 
R.  S.  C.  c.  129,  applies  only  to. contestations 
of  claims  filed  or  admitted  by  the  dividend 
sheet,  and  not  to  a  contestation  of  the  whole 
dividend  sheet.  In  re  Union  Brewery  and 
Hyde,  6  Q.  P.  R.  395. 

Contribntory — Agreement  by  solicitor  to 
pay  for  shares  by  services — ^Trustee — Dismis- 
sal of  solicitor — Discharge  from  liability.  Re 
Union  Fire  Ins.  Co..  Caston*s  and  Cornell* s 
Cases,  6  O.  W.  R.  430. 
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Contribntorj — Call* — Increase  of  Burden 
on  Shareholders.] — Section  49  of  the  Winding- 
up  Act  provides  that  no  calls  shall  compel 
payment  before  maturity  thereof,  and  that  the 
extent  of  the  liability  of  an^  contributory 
shall  not  be  increased  by  anythmg  in  the  sec- 
tion contained: — Held,  that,  under  the  above 
section,  the  liquidator  of  a  company  in  liqui- 
dation cannot,  with  or  without  the  authoriza- 
tion of  the  Ck>urt,  make  calls  of  such  a  nature 
as  to  make  the  obligations  of  the  contributory 
more  onerous  than  provided  by  \he  charter  in- 
corporating the  company.  In  re  Victoria  and 
Montreal  Fire  Ins.  vo.  and  Brown  and  Hyde, 
Q.  R.  26  S.  C.  282. 

Coatribiatory  —  Consideration  for  Shares 
— Appeal — Reversal  of  Judgments  Below.] — 
H.  and  others,  interested  as  creditors  and 
otherwise  in  a  struggling  firm,  agreed  to  pur- 
chase the  latter's  assets  and  form  a  company 
to  carry  on  its  business,  and  they  severally 
subscribed  for  stock  in  the  proposed  company 
to  an  amount  representing  the  value  of  the 
business  after  receiving  financial  aid  which 
they  undertook  to  furnish.  A  power  of  attor- 
ney was  given  to  one  of  the  parties  to  pur- 
chase the  assets,  which  was  done,  payment 
being  made  by  the  discount  of  a  note  for 
$2,000  made  by  H.,  and  indorsed  by  another 
of  the  parties.  The  company  having  been 
formed,  the  assets  were  transferred,  and  the 
note  was  retired  by  a  note  of  the  company 
for  $4,000,  indorsed  by  H.,  which  he  after- 
wards had  to  pay.  H.  also,  or  the  company 
in  Buffalo  of  which  he  was  manager,  advanced 
money  to  a  considerable  amount  for  the  com- 
pany, which  eventually  went  into  liquidation. 
After  the  company  was  formed,  in  pursuance 
of  the  original  agreement  between  toe  parties, 
stock  was  issued  to  each  of  them  as  fully  paid 
up  according  to  the  amounts  for  which  they 
respectively  subscribed,  and  in  the  winding-up 
proceedings  they  were  respectively  placed  on 
the  list  of  contributories  for  the  total  amount 
of  said  stock.  The  ruling  of  a  referee  in  this 
respect  was  affirmed  by  a  Judge  of  the  High 
Ck)urt  (3  O.  W.  R.  190),  and  by  the  Court 
of  Appeal  (4  O.  W.  R.  379,  sub  nom.  Re 
Baden  Machinery  Manufacturing  Ck>.)  :  — 
Held,  reversing  the  judgment  of  the  Court  of 
Appeal,  Davies  and  Nesbitt,  J. J.,  dissenting, 
that,  as  all  the  proceedings  were  in  good  faith, 
and  there  was  no  misrepresentation  of  ma- 
terial facts,  and  as  H.  and  S.  had  paid  full 
value  for  their  shares,  the  agreement  by  which 
they  received  them  as  fully  paid  up  was  valid, 
and  the  order  making  them  contributories 
should  be  rescinded: — Held,  per  Davies  and 
Nesbitt,  JJ..  that,  as  H.  and  S.  did  not  pay 
cash  or  its  equivalent  for  any  portion  of  the 
shares  as  such,  the  order  should  stand :  — 
IDeld,  also,  that  it  is  the  duty  of  the  Supreme 
Court,  if  satisfied  that  the  judgment  in  appeal 
is  erroneous,  to  reverse  it  even  when  it  repre- 
sents the  concurring  view  of  three  or  any 
number  of  successive  Courts  before  whom  the 
case  has  been  heard.  Hood  v.  Eden,  25  Occ. 
N.  115,  36  S.  C.  R.  476. 

Contribntories  —  Defence — Organization 
of  Company.] — In  proceedings  to  put  an 
alleged  shareholder  on  the  list  of  contribu- 
tories and  to  obtain  payment  of  the  balance 
of  stock  subscribed  by  him,  he  is  not  en- 
titled to  plead  that  conditions  precedent  to 
the  organization  of  the  company  were  not 
fulfilled,  and  that  the  company  never  validly 
existed.  Common  v.  Mc Arthur,  29  S,  C.  R. 
239,  followed.  In  re  Victoria  Montreal  Fire 
Ins.  Co.,  6  Q.  P.  R.  302. 


Contribntorj  —  Payment  for  shares  — 
Conditional  a^eement — Condition  subsequent. 
Ke  Wiarton  Beet  Sugar  Co.,  Jarvis*s  Case, 
5  O.  W.  R.  542,  637. 

Contribntorj  —  Payment  for  shares  — 
Consideration — President  of  company — ^Lia- 
bility for  shrinkage  in  assets.  Re  North  Bay 
Supply  Co.,  t>  O.  W.  R,  85. 

Coatributories  —  Shares — ^Payment  — 
Evidence  of.  Re  Baden  Machinery  Ifanu- 
factunng  Co.,  3  O.  W.  R.  190,  4  O.  W.  B. 
379. 

Contributories — Subscriptions  for  shares 
— Payment — Transfer  of  property — Defective 
organization  of  company.  Re  Wakefield  Mica 
Co.,  4  O.  W.  R.  535,  5  O.  W.  R.  94. 

Gontributoriee— Subacription  for  shares 
— Payments  on — Appropriation  —  Statute  — 
Making  shareholder  inco]ix>rator  of  a  new 
company — Powers  of  Dominion  Parliament — 
Acquiescence.  Re  Atlas  Loan  Co.,  Green's 
Case,  3  O.  W.  R.  604. 


Contributory  —  Shares — ^Allotment:  Re 
Publishers'  Syndicate,  Barfs  Case,  1  O.  W. 
R.  508. 

Contributory  —  Shareholder  —  Bonus 
shares  —  Liability  on.  Re  Wiarton  Beet 
Sugar  Co.,  Kydd's  Case,  6  O.  W.  R.  491, 
590. 

Contributory  —  Shareholder — Subscrii)- 
tion — Transfer — "  Entry  duly  made  " — Allot- 
ment— Books  of  company  —  Liability.  Re 
Sprouted  Food  Co.,  Hudson's  Case.  6  O.  W. 
R.  514. 

Contributory  —  Allotment  —  By-law  — 
''Otherwise  Ordain  "--Winding-up.]  —  Hill 
signed  application  for  1  share  of  The  Pro- 
vincial Urocers  Limited.  On  receipt  of  the 
application  the  secretary  of  the  company 
placed  Hill's  name  on  the  '*  shareholders' 
list  **  of  the  company,  notified  him  of  the 
receipt  of  his  application  and  drew  on  him  for 
$10,  the  first  payment,  which  he  paid: — Held» 
all  these  acts  must  be  regarded  as  evidence 
that  the  directors,  instead  of  passing  a  by-law. 
had  "  otherwise  ordained "  the  allotment  of 
the  1  share  of  stock  to  Hill,  and  the  respond- 
ent was  therefore  placed  on  the  list  of  con- 
tributories in  the  winding-up  of  the  company^ 
to  the  amount  of  $90.  Re  Provincial  Grocers 
Limited,  HilVs  Case,  6  O.  W.  R.  606.  10  O. 
L.  R.  501. 

Contributory  —  Shares  Issued  as  FuU^ 
Paid  —  Company  Winding-up.] — Appeal  by 
Alexander  McNeil  from  a  portion  of  an  order 
of  J.  A.  McAndrew,  Official  Referee,  made  in 
proceedings  for  the  winding-up  of  the  com- 
pany, setting  the  appellant  upon  the  list  of 
contributories  for  $1,675,  a  balance  due  upon 
238  shares;  and  an  appeal  by  the  liquidator 
of  the  company  from  a  portion  of  the  same 
order,  which  allowed  a  set-off  of  $1,500  for 
advances  made  by  McNeil  for  the  benefit  of 
the  company  pro  tanto,  against  the  $1,675 : — 
Held,  McNeil  had  no  defence  to  the  applica- 
tion of  the  liquidator  to  put  him  on  the  list 
of  contributories  for  the  amount  actually 
unpaid  in  respect  of  the  shares: — Held,  the 
ri^t  of  set-off  did  not  exist,  on  the  broad 
ground  of  absence  of  mutuality  between   the 
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claim  of  the  liquidator  against  McNeil  and 
McNeil's  claim  as  a  creditor  of  the  company. 
Liquidator's  appeal  allowed  with  costs.  Re 
Wiarton  Beet  Sugar  Manufacturing  Co,.  Mc- 
Nea*9  Case.  5  O.  W.  R.  637,  10  O.  L.  R. 
219. 

Comtribiitorj — Shares  issued  aa  paid — 
Jurisdiction  of  Master  to  inquire  as  to  actual 
payment  —  Book-keeping  entries  —  Credit  of 
company's  own  moneys  —  Audit  —  Estoppel. 
Re  Harris,  CampheU,  and  Boyden  Furniture 
Co.  of  Ottawa,  Douglas's  Case,  5  O.  W.  R. 
514,  649. 

Contributory — Subscription  —  Covenant 
under  seal  —  Attempted  withdrawal — ^Allot- 
ment— Notice — Conduct  of  company.  Re 
Provincial  Grocers  Limited,  CaldertooodU 
Case,  6  O.  W.  R.  744,  10  O.  L.  R.  705. 

Contributory  —  Subscription  for  shares 
— Extrinsic  evidence — Placing  shares — Com- 
mifision — Payment  for  shares — Contract  — 
Consideration — Transfer  of  assets:  Re  CO' 
operative  Cycle  and  Motor  Co.,  1  O.  W.  R. 
778. 

Costs  of  Company  Appearing  on 
Petition.] — -Re  Wiarton  Beet  Sugar  Co,» 
3  O.  W.  R.  393. 

Costs  of  Seoond  Petition.] — Re  Algoma 
Commercial  Co.,  Re  Algoma  Steel  Co.,  Re 
Lake  Superior  Power  Co.,  3  O.  W^  R.  140. 

Creditors'  Claim  —  Banking  company 
—  Liquidators'  accounts  —  Guarantee  pre- 
miums paid  by  liquidator.  Re  Central  Bank 
of  Canada,  6  O.  W.  R.  372-3. 

Creditors'  Claims — Breach  of  Contract 
— Damages.^ — On  payment  of  a  subscription 
fee  of  $10.50  to  a  publishing  company,  cer- 
tificates were  issued  by  the  company  to  the 
subscribers,  guaranteeing  to  such  purchasers 
the  privilege  for  five  years  of  purchasing 
all  books,  magazines,  periodicals,  and  other 
printed  matter,  at  the  prices  quoted  in  the 
company's  catalogues  and  bulletifis,  but  sub- 
ject to  ordinary  trade  fluctuations,  and  under- 
taking to  act  for  such  subscribers  as  agents 
for  the  purcliase,  at  lowest  possible  prices, 
of  the  books,  etc.,  not  contained  in  such  cata- 
logue. The  certificates  w%re  not  transferable 
snd  wer^  only  available  to  subscribers  for 
their  persona]  and  family  use  and  benefit.  Be- 
fore the  expiry  of  the  above  period,  an  order 
vas  obtained  for  the  winding-up  of  the  com- 
pany, whereupon  certain  subscribers  claimed 
to  rank  on  the  assets  as  creditors  in  respect 
of  damages  alleged  to  have  been  sustained  by 
them  through  the  company's  failure  to  supply 
them  with  books,  etc.,  during  the  residue  of 
the  term : — Held,  that  only  nominal  damages 
were  recoverable,  for  beyond  this  the  damages 
were  of  too  speculative  or  conjectural  a 
nature  to  be  maintained;  nor  could  any  part 
of  the  subscriptions  be  recovered  back  on 
the  ground  of  it  being  unearned.  Decision  of 
Falconbridge.  C.J.,  1  O.  W.  R.  725,  reversed. 
In  re  Publishers'  Syndicate,  24  Occ.  N.  122, 
7  0.  L.  R.  223,  3  O.  W.  R.  114. 

Creditors'  Claims  —  Loan  Company  — 

P^riorities — Debenture   Holders.] — ^Appeal    by 

the  iSgin  L^n  Ck>.  from  the  disallowance  by 

the  Master  m  Ordinary  of  their  claim,  in  the 
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proceedings  to  wind  up  the  Atlas  Loan  Co., 
to  rank  upon  the  estate  of  the  latter  in  re- 
spect of  a  debenture  of  that  Co.  for  $55,000, 
dated  3l8t  May,  1902,  payable  to  the  Elgin 
Lioan  Co.,  or  order,  or  2nd  January,  1907, 
with  interest  at  5  per  cent,  per  annum,  pay- 
able half-yearly,  the  whole  being  collaterally 
secured  by  375  shares  of  the  capital  stock 
of  the  Dominion  Loan  Co.  Finding  of  the 
Master  reversed,  and  a  reference  back,  with 
directions  to  allow  the  claim  of  the  Elgin 
Loan  Go.  to  the  extent  of  the  amount 
of  the  loan  and  interest  upon  it,  and  with 
leave  to  the  Elgin  Loan  Co.,  if  they  so  de- 
sired, to  amend  the  proof  by  making  an  alter- 
native claim  in  respect  of  the  moneys  on  de- 
posit with  the  Atlas  Lioan  Co.,  and  the  Elgin 
Loan  Co.  must  value  their  security  and  give 
credit  accordingly.  Re  Atla^  Loan  Co.,  Elgif^ 
Loan  Co.'s  Claim,  3  O.  W.  R.  794,  5  O.  W. 
R.  24,  9  O.  L.  R.  250. 

Creditors'  Claims  —  Shareholders  Con- 
tributing to  Reserve  Fund.] — ^By  s.  17,  s.-s. 
6,  of  the  Loan  Corporations  Act,  R.  S.  O. 
1897  c.  205  "it  shall  be  lawful  for  any 
such  corporation  to  constitute  and  maintain 
a  reserve  fund  out  of  the  earnings  or  other 
income  of  the  corporation  not  required  for 
the  preselit  liabilities  of  the  corxK>ration." 
By  a  by-law  of  the  above  named  complpiny 
it  was  provided  that  "a  resereve  fund  shall 
be  maintained  consisting  of  the  sums  already 
set  apart  and  forming  such  fund,  together 
with  such  sums  as  may  be  contributed  and 
added  thereto,  or  as  the  directors  shall,  from 
time  to  time,  deduct  or  retain  from  the  un- 
divided profits,  and  together  with  the  pro- 
fits and  increase  of  such  sum.*'  An  amount 
equal  to  26  per  cent,  of  the  amount  of  the 
capital  stock  of  the  company  having  been 
previously  set  apart  as  a  reserve  fund,  the 
shareholders  of  the  company  were,  in  1901, 
invited  by  the  directors  to  make  it  up  to  100 
per  cen^.  by  oontributaons  to  the  reserve 
fund.  No  further  by-law  was  passed.  Many 
of  the  shareholders  paid  to  the  company 
sums  which  were  credited  to  the  reserve  fund, 
and  upon  which  they  received  interest  at 
dividend  rates: — Held,  that  in  the  winding- 
up  of  the  company  the  creditors  who  had  so 
contributed  were  not  entitled  to  rank  as  cre- 
ditors upon  the  assets  of  the  company  in 
respect- of  the  sums  so  contributed.  In  re  At- 
las Loan  Co.  {Claims  on  Reserve  Fund),  24 
Occ.  N.  321,  3  O.  W.  R.  604,  688.  794,  5 
O.  W.  R.  452,  7  O.  Lu  R.  706,  9  O.  L.  R. 
468. 

Creditors'  Clainis — Salaries  of  directors 
— Resolution  of  board  not  confirmed  by  share- 
holders. Re  Ontario  Express  Co., .Directors* 
Claims,  6  O.  W.  R.  431. 

Creditors'  Claims — Valuing  security  — 
Guaranty.  Re  Patent  Cloth  Board  Co.,  Ex 
parte  Bank  of  Ottawa  and  Worthington, 
3  O.  W.  R.  373,  595. 

Creditor  —  Compromise  with  Liquidator 
— Account— Jurisdiction  of  Master.]  —  An 
appeal  by  a  bank  from  an  order  of  the  Master 
in  Ordinary,  in  proceedings  under  the  Wind- 
ing-up Act,  directing  the  bank  to  furnish  the 
liquidator  with  an  account  of  all  moneys  re- 
ceived from  the  proceeds  of  the  insurance 
moneys  referred  to  in  an  agreement  between 
the  bank  and  the  liquidator,  and  an  account 
of  all   expenditures,  and  directing  the  bank 
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to  credit  and  allow  the  liquidator  the  amount 
of  the  counsel  fees  taxed  in  the  bills  of  costs 
in  certain  actions  brought  for  the  recovery 
of  insurance  moneys.  The  agreement  pro- 
vided that  the  bank  should  pay  over  to  the 
liquidator  ten  per  cent,  of  the  net  proceeds 
from  all  insurance  policies;  that  the  liquida- 
tor was  not  to  question  the  validity  of  the 
assignment  of  the  policies  to  the  bank ;  and 
that  the  liquidator  was  to  instruct  counsel 
to  appear  .for  the  bank  and  as  formally  re- 
presenting the  bank,  but  in  the  interest  of 
the  creditors,  and  assist  to  the  fullest  extent 
possible  the  recovery  of  the  claims : — Held, 
that  the  agreement  was  a  mere  compromise  be- 
tweep  two  persons  at  arms'  length.  The  bank 
was  simply  an  outsider  compromising  with 
the  liquidator,  and  upon  the  facts  nothing  had 
occurred  to  confer  any  jurisdiction  upon  the 
Master,  in  re  John  Eaton  Co.,  21  Occ.  N. 
586. 

Creditors  Opposing  Petition — Neglect 
to  Enter  Appearance — Co9t».] — 'Held,  that 
creditors  and  debenture  holders  who  neglected 
to  enter  an  appearance  to  a  winding-up  peti- 
tion, as  required  by  Rule  56  of  the  Winding- 
up  Rules  passed  by  the  Judges  on  the  1st 
October,  1896,  but  who  appeared  by  the  coun- 
sel on  the  return  of  the  petition,  which  was 
dismissed  with  costs,  were  not  entitled  to 
costs.  The  fact  that  tiieir  counsel  was 
heard  without  objection  by  the  petitioner's 
counsel  makes  no  difference.  In  re  Albion 
Ironworks  Co.,  10  B.  C.  R,  351. 

Debentiire-holders  —  Mortgage  —  Re- 
ceiver,]— In  a  suit  to  enforce  a  mortgage  to 
secure  debentures  issued  by  the  defendant 
company,  a  receiver  was  appointed.  Subse- 
quently a  winding-up  order  was  made  against 
the  company,  and  official  liquidators  were 
appointed.  The  liquidators  disputed  the 
validity  of  the  mortgage  and  the  extent  of  the 
property  covered  by  it : — Held,  that  the  re- 
ceiver should  not  be  discharged.  An  order 
appointing  a  receiver  on  behalf  of  debenture- 
holders  secured  by  the  mortgage  was  varied 
to  be  limited  to  property  described  in  the 
mortgage.  Bank  of  Montreal  v.  Maritime 
Sulphide  Fibre  Co,,  22  Occ.  N.  37,  2  N.  B. 
Eq.  Reps.  328. 

Dieoretion — Assignment  for  the  Benefit 
of  Creditors,] — When  an  assignment  for  the 
benefit  of  its  creditors  has  been  made  by  a 
comnany,  a  creditor  of  the  company  is  not 
entitled  as  of  course  to  a  winding-up  order. 
A  discretion  to  grant  or  refuse  the  order 
exists  notwithstanding  the  making  of  the  as- 
signment. Wakefield  Rattan  Go.  v.  Hamil- 
ton \Miip  Co.,  24  O.  R.  107,  and  Re  Maple 
Ijeaf  Dairy  Co.,  2  O.  L.  R.  590,  approved. 
Re  William  Lamb  Manufacturing  Co.,  32  O. 
R.  243,  considered.  Where  an  assignment  for 
the  benefit  of  ita  creditors  had  been  made  by 
a  company,  and  its  assets  had  been  sold  with 
the  approval  of  the  great  majority  of  its  cre- 
ditors and  shareholders,  an  application  to 
wind  up  the  company  made  by  a  creditor  and 
shareholder  who  had  taken  part  in  all  the 
proceedings,  and  had  himself  tried  to  purchase 
the  asspts.  was  refused.  Judgment  of  Teetzel, 
J.,  2  O.  W.  R.  834,  1031,  affirmed.  In  re 
Htrathy  Wire  Fence  Co,,  24  Occ.  N.  307.  8  O. 
L.  R.  186,  3  O.  W.  R.  880. 

DifltroM  for  Rent  —  Sale — Leave  of 
Court,] — A  distress  for  rent  is  not  avoided 
by   proceedings  taken   under  the  Winding-up 


Act,  R.  S.  C.  c.  129,  to  put  a  company  into 
liquidation,  if  the  distress  be  made  before  the 
winding-up  order.  Quaere,  whether  a  sale 
may  be  made  under  the  distress  without  the 
leave  of  the  Court.  In  re  Colwell  {E.  C.) 
Candy  Co,,  35  N.  B.  Reps.  613. 

Distribntion  of  Surplus — Shareholders 
—  By-laws  —  Resolutions,] — A  municipal 
water  company,  incorporated  under  the  On- 
tario Joint  Stock  Companies  Act,  sold  their 
undertaking  and  franchise  to  the  municipality, 
and  passed  a  resolution  providing  for  pay- 
ment at  par  value  to  the  shareholders  of  the 
stock  allotted  to  them  in  proportion  to  the 
amounts  paid  on  their  respective  shares  and 
for  payment  of  the  liabilities  and  the  costs 
of  winding-up,  &c.,  and  directing  that  the 
surplus  should  be  distributed  amongst  the 
members  according  to  their  interest.  By  by- 
law of  the  company,  holders  of  second  pre- 
ference shares  were  to  be  paid  dividends,  at 
6  per  cent.,  and  for  a  period  of  fivf  years 
were  not  to  participate  further  in  the  profits 
of  the  company.  In  case  of  default  in  pay- 
ment of  any  dividend,  the  deficiency  was  to 
be  paid  out  of  the  net  profits  of  succeeding 
years,  and  no  dividend  was  to  be  paid  on 
the  ordinary  stock  until  such  deficiency  should 
be  fully  paid.  Second  preference  shareholders 
also  had  the  right,  under  the  by-law,  upon 
foregoing  their  secured  dividend  of  6  per 
cent.,  to  surrender  their  shares  and  receive 
the  par  value  thereof,  or  a  corresponding 
number  of  ordinary  shares,  in  which  case 
they  would  have  the  same  rights  and  privi- 
leges as  the  ordinary  shareholders ;  but  none 
of  them  exercised  this  option.  The  by-law 
also  provided  that,  in  the  event  of  the  com- 
pany being  wound  up,  if  any  surplus  of  the 
capital  assets  of  the  company  was  to  be  re- 
turned to  shareholders,  the  holders  of  second 
preference  shares  were  to  be  paid  the  full 
amount  of.  their  shares  and  all  dividends 
before  the  return  of  the  capital  of  any  ordin- 
ary shares,  "and,  subject  thereto  and  to  the 
first  preference  stock,  the  holders  of  the  ordin- 
ary shares  shall  be  entitled  to  such  surplus  of 
the  capital  assets:" — Held,  that  the  second 
preference  shareholders  were  not  entitled  to 
share  in  the  surplus  assets : — Held,  also,  that 
the  surplus  was  divisible  among  the  ordinary 
shareholders  in  proportion  to  the  amount  of 
their  shares,  not  to  the  amounts  paid  on  their 
shares.  Birch  v.  Cropper,  14  App.  Cas.  525, 
followed.  Morrow  v.  Peterborough  Water 
Co,,  22  Occ.  N.  326,  4  O.  L.  R.  324,  1  O. 
W.  R.   512. 

Ezeoution  —  Opposition  —  Costs.]  — 
A  party  attempting  to  execute  a  judgment 
against  the  property  of  a  company  in  liqui- 
dation will  be  adjudged  to  pay  the  costs  in- 
curred by  an  opposition  made  to  such  execu- 
tion by  the  liquidator.  Great  North-Western 
Telegraph  Co.  v.  Le  Monde  Journal  Co.,  5 
Q.  P.  R.  379. 

Filing  Exception  to  the  Form — Author- 
ization of  Court,] — An  exception  to  the  form 
filed  by  a  company  in  liquidation  without  the 
authorization  of  the  Court  or  Judge  will  be 
dismissed  with  costs.  Desjardins  v.  Laurie 
Engine  Co,,  7  Q.  P.  R.  228. 

Final  Order — Appealable  Order  —  Order 
Dissolving  Company — Order  Resmnding,]  — 
On  the  24th  March,  1902,  a  County  Court 
Judge  made  an  order,  upon  an  affidavit  of 
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one  of  the  liquidators,  declaring  that  the  as- 
sociation sfaoald  be  and  was  dissolved.  On 
the  21st  Jane,  1902,  upon  the  application  of 
a  certain  dissatisfied  shareholder,  an  order 
was  made  by  the  Judge  revoking  his  former 
order,  and  also  another  order  which  had  been 
made  by  him  on  the  7tb  April  1902,  that 
no  action  should  be  proceeded  with  against  the 
association  except  by  leave  of  the  Court: — 
Held,  that  the  order  of  the  21st  June,  1902, 
w^as  an  appealable  order,  for,  even  if  the 
appeal  to  the  Court  of  Appeal  given  by  s. 
27  of  the  Winding-up  Act  was  to  be  restrict- 
ed in  its  construction  to  appeals  from  final 
orders,  yet  the  order  of  the  21st  June,  1902, 
might  be  properly  described  as  a  final  order, 
since  it  put  an  end  to  the  order  of  dissolu- 
tion theretofore  made: — Held,  also,  Maclen- 
nan,  J.A.,  dissentiente,  that  the  County  Court 
Judge  had  no  authority  to  make  an  order 
sQch  as  the  one  of  the  21st  June,  1902,  in- 
asmuch as  he  had  no  other  material  before 
him  when  making  the  order  than  he  had  when 
making  that  of  the  24th  March,  and  there 
was  no  reason  for  saying  that  he  had  been 
misled  in  making  the  former  order  or  that 
any  fact  had  been  suppressed;  and  that, 
therefore,  the  proper  way  to  have  attacked 
the  order  of  the  24th  March  was  by  appeal, 
and  not  by  application  to  the  Judge  to  re- 
scind it  after  it  had  been  acted  upon  and 
become  effective.  In  re  Equitahle  Savings^ 
Loan,  and  Building  Association  23  OcOk  N. 
182.  6  O.  L.  R.  26,  1  O  W.  R.  S$71.  2  O.  W. 
R.  366. 

Finml  Order  —  — Appeal — Security  — 
Waiver.] — A  winding-up  order  is  a  final  order. 
The  respondent  in  an  appeal  from  a  winding- 
up  order,  after  the  time  limited  by  s.-s.  3 
of  s.  27  of  the  Companies  Winding-up  Act, 
1808,  for  furnishing  security  had  expired, 
demanded  security  for  the  costs  of  the  appeal ; 
Held,  that  the  respondent  had  waived  his 
ri|?bt  to  have  the  appeal  dismissed  on  the 
ground  that  the  security  was  not  originally 
furnished  in  time.  In  re  Florida  Mining 
Co.,  22  Occ.  N.  244.  8  B.  C.  R.  388. 

laterrention  of  Creditor — Costa,]  — 
The  creditor  of  a  bank  in  liquidation  may 
intervene  in  an  action  begun  by  the  liquidator 
against  one  of  the  debtors  of  such  bank, 
even  where  such  creditor  does  no  more  than 
support,  for  the  same  reasons,  the  position 
taken  by  the  liquidator,  and  alleges  no  new 
facts,  leaving  it  to  the  trial  Court  to  mulct 
the  intervenant  in  costs  if  his  intervention 
has  been  inopportunely  made.  Community  of 
Si9tcr8  of  Charity  of  Providence  v.  Basti^y 
Q.  R.  11  K.  B.  64. 

Idem  of  Baak  on  Assets — Discounts — 
Collateral  securities  —  Agreement — Advances. 
He  P.  R.  Cumming  Manufacturing  Co,,  Bank 
.#f  Ottawa^s  Claim,  6  O.  W.  R.  578. 


Idem  of  Former  Solieitor  on  Doon- 

its — Delivery  to. liquidator  "without  pre- 
judice"— Payment  for  services  —  Preference 
over  ordinary  creditors.  Re  Boston  Wood 
Rim  Co,,  5  O.  W.  R.  149. 

Idqvidaitor — Action  Against— iLeave.] — 
An  action  cannot  be  brought  against  the 
liquidators  of  a  company  without  leave  of 
the  Court.  Rolillatd  v.  Blanchet,  Q.  R.  19 
S.  C.  383. 

Idqnidator  —  Appointment — Notice,]  — 
Tbe  appointment  of  a  liquidator  for  a  com- 
pany will  be  set  aside  if  some  one  interested 


succeeds  in  shewing  that  such  appointment 
has  been  made  without  notice  to  the  credi- 
tors, contributories,  and  sharebolders  of  the 
company.  Stimson  v.  North-West  Cattle 
Co,,  5  Q.  P.  R.  181. 

liiqnidator — Bond  of — Money  Received  as 
Assignee — Appeal — Finality  of  Certificate.] 
— After  the  assignee  for  the  benefit  of  cre- 
ditors of  an  incorxK>rated  company  had  sold 
part  of  the  assets  and  received  the  proceeds, 
he  was  appointed  liquidator  under  the  Wind- 
ing-up Act  and  gave  security  by  a  bond  which 
recited  all  the  proceedings  and  orders,  and 
was  conditioned  to  be  void  if  the  liquidator 
should  duly  account  for  what  he  should  re- 
ceive or  become  liable  to  pay  as  liquidator : — 
Held,  that  the  funds  and  property  in  the 
hands  of  the  assignee  became  vested  in  him 
as  liquidator  upon  his  appointment  as  such, 
and  that  the  sureties  were  responsible  for 
his  subsequent  misappropriation  thereof.  The 
bond  provided  that  the  certificate  of  the  Mas- 
ter in  Ordinary  of  the  amount  for  which 
the  liquidator  was  liable  should  be  sufiScient 
evidence  of  liability  as  against  the  sureties, 
and  should  form  a  valid  and  binding  charge 
against  them: — Held,  that  the  sureties  had 
the  right  to  appeal  from  the  certificate  in 
accordance  with  the  usual  practice  of  the 
Court.  In  re  Army  and  Navy  Clothing  Co, 
of  Toronto,  22  Occ.  N.  11,  3  O.  L.  R.  37. 

Id^nidator  —  Claim  Accruing  before 
Windtng-up  —  Bank — Use  of  Name — Amend- 
ment,] —  Under  the  Dominion  Winding-up 
Act,  1886,  ss.  15  and  31,  a  company  in  liqui- 
dation retains  its  corporate  powers,  includ- 
ing the  power  to  sue,  although  such  powers 
must  be  exercised  through  the  liquidator 
under  the  authority  of  the  Court.  The  liqui- 
dator must  sue  in  his  own  name  or  in  that 
of  the  company,  according  to  the  nature  of 
the  action ;  in  his  own  name  where  he  acts 
as  representative  of  creditors  and  contribu- 
tories; in  that  of  the  company  to  recover 
either  its  debts  or  its  property.  Where  liqui- 
dators sued  in  their  own  name  to  recover  a 
debt  due  to  the  company : — Held,  that  the 
error  was  one  of  form,  which  the  Court  had 
power  to  amend  under  ss.  516  and  521,  C. 
C.  P.  The  defendant  having  admitted  the 
debt  and  pleaded  set-off,  and  not  having  ex- 
cepted to  the  form  of  the  action,  leave  to 
amend  should  have  been  given  in  the  sound 
exercise  of  judicial  discretion.  Judgment  in 
Q.  R.  12  K.  B.  120,  affirming  judgment  in 
Q.  R.  19  S.  C.  556,  reversed.  Kent  v. 
Community  of  Sisters  of  Charity  of  Provi- 
dence, [1903]  A.  C.  220. 

Idqvidators  —  Partnership  —  Action 
against  Interrogatories,]  —  A  company  in 
liquidation  owed  $642.74  for  business  taxes 
to  the  corporation  of  the  City  of  Montreal, 
who  sued  the  liquidators,  6.  and  C,  for  re- 
covery of  that  amount.  G.  and  C.  were 
made  parties,  not  as  joint  liquidators,  but  as 
carrying  on  business  together  as  liquidators 
under  the  firm  name  of  G.  &  C.  Upon  de- 
fault of  the  liquidators  to  answer  interroga- 
tories, the  Superior  Court  ordered  the  inter- 
rogatories to  be  taken  pro  confessis  and  gave 
judgment  in  favour  of  the  plaintiffs.  The 
defendants  appealed : — Held,  that  a  liquidator 
appointed  for  a  company  in  liquidation  pos- 
sessing only  the  powers  of  a  judicial  seques- 
trator, has  no  status  to  represent  in  an  action 
the  members  of  the  company,  who  still  have 


263 


coMFAinr. 


264 


the  free  exercise  of  their  rights,  and  must  sue 
or  defend  themselves  before  the  courts.  2. 
Besides,  in  this  case,  the  joining  of  the  liqui- 
dators as  members  of  a  partnership  of  liqui- 
dators was  irregular  and  illegal.  3.  The 
service  upon  the  liquidators  by  serving  one 
of  them  at  their  place  of  business  was  also 
irregular  and  illegal.  4.  A  partnership  of 
liquidators  is  a  distinct  entity;  its  members 
are  joint  liquidators  as  individuals  and  not 
as  partners;  and  therefore  the  firm  cannot 
be  required  to  answer  interrogatories  in  the 
name  of  the  company  of  which  they  are  liqui- 
dators. 5.  The  interrogatories  served  upon 
the  liquidators  could  not  affect  the  rights  of 
the  members  of  the  company  and  could  not 
be  regarded  as  proof  of  default,  because  the 
admission  which  refsulted  from  default  of  an 
answer  could  not  be  made  by  the  liquidators, 
and  exceeded  their  powers.  Cit^f  of  }fontreal 
v.  Caffnon,  Q.  R.  25  S.  O.  178,  6  Q.  P.  R.  197. 

Idquldator — Powers  of — Amount  in  Con- 
troversy.]— The  Judge  may  allow  the  liqui- 
dator of  an  insolvent  company  to  exercise  his 
powers  under  the  Winding-up  Act  without 
further  authorization,  in  all  cases  where  the 
amount  involved  is  under  $100.  In  re 
Victoria-Montreal  Fire  Ins,  Co.,  4  Q.  P.  R. 
315. 

IieaTe  to  Proceed  with  Aotloii — Judg- 
ment against  Company,]  —  The  fact  that 
prior  to  a  winding-up  order  judgments 
against  the  company  being  wound  up  were 
registered,  will  not  deprive  a  mortgagee  or 
a  debenture  holder  of  his  right  to  obtain  leave 
to  proceed  with  an  action  to  enforce  his 
security.  In  re  Qiant  Mining  Co,,  10  B.  C. 
R.  327. 

Iieaire  to  Brl]i|p  Aotion — Secured  Credi- 
tors— Proving  Claims,] — A  secured  creditor 
has  a  right  to  apply  for  and  obtain  leave  to 
bring  an  action  to  enforce  his  security,  but  it 
is  not  optional  for  him  to  either  prove  his 
claim  in  a  winding-up  or  else  proceed  with 
an  action  to  enforce  it,  and  if  he  does  com- 
mence an  action  it  is  still  compulsory  on  him 
to  proceed  before  the  liquidator  under  ss.  63 
et  seq.  of  the  Act.  In  re  Lenora  Mount 
Sicker  Copper  Mining  Co,,  23  Occ.  N.  162,  9 
B.  C.  R.  471. 

Meehaaiee'  Liens  —  Priorit^i — Jurisdic- 
tion to  Order — "Notice,]  —  The  holders  of 
mechanics*  liens  filed  against  mineral  claims 
owned  by  a  company,  which  was  subsequently 
ordered  to  be  wound  up,  recovered  judgment 
thereon  in  a  County  Court  on  the  day  on 
which  the  winding-up  order  was  made.  In 
the  list  of  creditors  made  up  by  the  liquida- 
tor the  lien  claimants  did  not  appear  as 
secured  creditors,  but  as  judgment  creditors. 
The  winding-up  order  was  made  on  the  peti- 
tion of  H.,  a  surveyor,  who  held  the  field 
notes  of  the  survey  made  by  him,  and  who 
afterwards  proposed  that  he  advance  the  mo- 
neys necessary  to  obtain  Crown  grants  of 
the  claims,  and  retain  a  lien  on  them  until 
he .  was  paid ;  the  liquidator  applied  to  thb 
Court  for  leave  to  accept  the  proposal,  and 
an  order  was  made,  without  notice  to  the 
lien  holders,  giving  H.  a  first  charge  on  the 
claims  for  his  debt  and  the  amount  advanced 
by  him;  afterwards,  on  H.*s  application,  an 
order  was  made,  on  notice  to  the  liquidator, 
but  without  notice  to  the  lien-holders,  that 
the  claims  be  sold  to  pay  his  charge.  The 
lien-holders   did   not   appeal    from    either   of 


the  last  orders,  but  appli^d  for  leave  to  en- 
force their  security^  and  that  they  be  de- 
clared to  have  priority  over  H. : — Held,  that 
the  order  giving  H.  priority  over  the  lien- 


j  holders  was  made  without  jurisdiction,  and 
'  the  lien-holders  were  not  bound  by   it.     In 
re  Ibex  Mining  and  Development  Co,  of  8lo- 
\  can,  23  Ckc.  N.  301,  9  B.  C.  R.  557. 

Meeting  of  Credi^m  —  Winding-up 
Act,  R.  S.  C.  c.  129,  8.  19— Notices— Form 
of — "Dme  for  issuing — Objections — Waiver — 
Stay  of  proceedings— 4IV>sts.  Re  Sun  Litho- 
graphing Co,,  o  O.  W.  R.  509,  510. 


Money    in    Haada    of    Idqnidator — 

Right  of  creditors  to  compel  retention  of, 
until  claims  disposed  of,  as  against  liquida- 
tor's costs.  Re  Sun  Lithographing  Co,,  6  O. 
W.  R.  358. 

I 

I  Notice  to  Oontribvtoriea  —  Requisites 
«  of,] — ^A  notice  that  the  Court  will  proceed 
to  fix  the  list  of  contributories  on  a  certain 
day  at  the  court  house,  without  indicating 
the  hour  at  and  the  room  in  which  such  oper- 
ation will  take  place,  is  insufficient,  and  the 
same  should  be  in  the  form  usually  followed 
for  notices  of  proceedings  before  the  Superior 
Court.  In  re  Citizens  Ins,  Co,,  6  Q.  P.  R. 
275. 

Order  for  —  Discretion  to  Refuse — Ab- 
sence of  Assets — Ewamination  of  Officers — 
Time  for.] — ^The  Court  has  a  discretion  to 
grant  or  w^ithhold  a  winding-up  order  under 
s.  9  of  R.  S.  C.  c.  129.  Re  Maple  Leaf  Dairy 
Co.,  2  O.  L.  R.  590,  followed.  A  company 
will  not  be  compulsorily  wound  up  at  the  in- 
stance of  unsecured  creditors,  where  it  is 
shewn  that  nothing  can  be  gained  by  a  wind- 
ing-up, as,  for  example,  where  there  would 
not  be  any  assets  to  pay  liquidation  expenses. 
On  the  nearing  of  a  winding-up  petition 
which  was  dismissed,  the  petitioner  did  not 
avail  himself  of  an  opportunity  to  examine 
the  officers  of  the  company: — Held,  on  ap- 
peal, that  it  was  too  late  then  to  grant  an 
inquiry.  In  re  Okell  and  Morris  Fruit  Pre- 
serving Co,,  9  B.  C.  R.  153. 

Order  for  —  **  Just  and  Equitahle  " — 
Shareholder's  Petition-  —  Contributory,] — 
An  order  for  compulsory  winding-up  may  be 
made  under  s.  5  of  the  Companies  Winding- 
up  Act,  1898  (B.C.),  notwithstanding  the 
winding-up  is  opposed  by  the  company.  In 
winding-up  proceedings  institiited  by  a  share- 
holder it  appeared  that  shares  had  been  un- 
lawfully issued  at  a  discount  and  at  different 
percentages  of  their  face  value  to  different 
purchasers:  that  the  substratum  was  gone 
and  that  the  company  was  unable  to  carry 
on  business;  that  there  was  a  question  as  to 
the  liability  of  the  company  to  the  principal 
shareholder,  who  had  always  been  in  prac- 
tical control  of  the  company: — Held,  that  it 
was  just  and  equitable  that  the  company 
should  be  wound  up.  In  re  Florida  Mining 
Co.,  22  Occ.  N.  273,  9  BL  C.  R.  108. 

Order  for  Sale  of  Aeaete — Appeal  from 
— Leave] — An  order  authorizing  the  liqui- 
dator of  a  company  in  liquidation  under  the 
provisions  of  the  Winding-up  Act  to  sell  the 
assets  of  such  company,  under  certain  condi- 
tions, is  not  an  order  subject  to  appeal  under 
9.  74  of  the  Acts.  Leave  to  appeal  refused. 
Tn  re  Montreal  Cold  Storage  and  Freezing 
Co,,  3  Q.  P.  R.  371. 
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Petttion — Affidavits — Insufficient  facts— 
Iieave  to  supplement.  Re  Redpatk  Motor 
Vehicle  Co.,  4  O.  W.  R.  615. 

Petition  —  Appearance  —  Co»U  — 
Waiver,] — ^A  shareholder  in  the  company  ap- 
plied for  a  winding-up  order;  the  petition, 
which  was  dismissed  with  costs,  was  opposed 
by  ^he  company,  and  also  by  certain  deben- 
ture holders  and  creditors,  who  appeared  by 
separate  counsel.  Rule  56  of  the  Winding- 
up  Rules,  passed  bj  the  Judges  on  the  1st 
Otetober,  1896,  provided  that  "  no  contribu- 
tory or  creditor  shall  be  entitled  to  attend 
any  proceedings  before  the  Oourt,  unless  he 
is  entered  in  a  book  called  the  *  appearance 
book.'  '*  The  debenture  holders  and  creditors 
had  not  entered  an  appearance: — Held,  that 
the  Rule  applied  to  proceedings  before  the 
petition  had  been  dealt  with,  as  well  as  to 
proceedings  subsequent  to  a  winding-up  or- 
der, and  so  the  creditors  who  had  not  entered 
an  appearance  were  not  entitled  to  costs. 
The  fact  that  their  counsel  was  heard,  with- 
out objection  by  the  petitioner's  counsel, 
made  no  difference.  In  re  Albion  Ironworks 
Co.,  VA  Occ.  N.  300. 

Petttion  by  Shareholder — InsolvencyJ] 
— Petition  filed  under  s.  8  of  R.  S.  C.  c.  129, 
as  amended  in  1899  by  62  &  63  Y.  c.  43,  s.  4, 
by  certain  shareholders  for  a  winding-up  or- 
der, on  the  ground  that  the  company  were  in- 
solvent, the  act  shewing  the  insolvency  being 
alleged  to  be  the  exhibiting  by  the  company 
of  a  statement  shewing  their  inability  to  meet 
their  liabilities,  the  doing  of  which  is  by  s. 
5  (c)  of  the  A<it  made  an  act  of  insolvency: 
— ^Held.  that  the  inability  to  meet  liabilities 
means  liabilities  to  creditors  as  distinguished 
from  liabilities  to  shareholders.  In  re  United 
Canneries  of  British  Columbia,  Limited,  23 
Occ.  N.  264. 

Petition  by  Shareholder  —  Liabilities 
— Statement — Balance  Sheet,] — ^By  s.  5  (c) 
of  the  Winding-up  Act  (Dominion)  a  com- 
pany is  deemed  insolvent  **  if  it  exhibits  a 
statement  shewing  its  inability  to  meet  its 
liabilities:**  —  Held,  that  the  inability  to 
meet  liabilities  means  liabilities  to  creditors 
as  distinguished  from  liabilities  to  sharehold- 
ers. On  the  hearing  of  a  petition  based  on 
soch  a  statement  the  statement  must  be  ac- 
cepted as  correct.  Remarks  as  to  company 
balance  sheets.  In  re  United  Canneries  of 
British  Columbia,  Limited,  9  B.  C  R.  528. 

Petition — Insolvency — Consent  of  Com- 
pany,1 — To  enable  a  company  to  be  wound 
up  under  the  Winding-up  Act,  R.  S.  C.  c. 
129.  it  is  not  sufficient  for  the  company  to 
appear  by  counsel  and  admit  insolvency  and 
consent  to  be  wound  up.  but  the  fact  of  such 
insolvency  must  be  disclosed  on  the  material 
on  which'  the  petition  is  based.  In  re  Orun- 
dy  Store  Co,,  24  Occ.  N.  132.  T  0.  t.  R.  252, 
3  O.  W.  R,  175. 

Petition — Insufficient  A  negations  —  Ev  i- 
dence — Affidavits  —  Amendment  —  Terms,] 
— Petition  for  the  winding-up  of  the  com- 
pany, under  the  Dominion  Winding-up  Act, 
R.  S.  C.  c  129.  The  petition  alleged  that 
the  company  were  unable  to  pay  their  debts 
as  they  became  due,  within  the  meaning  of 
8.  5  (a)  of  the  Act,  but  gave  no  evidence  of 
demand  in  writing  and  neglect  by  the  com- 
pany to  pay  within  60  days  thereafter,  as  re- 
quired by  s.  6: — Held,  that  s.  6  specifies  the 
only  way  of  proving  a  case  under  clause  (a) 


of  s.  5,  and  the  petition  must  be  dismissed, 
unless  amended,  and  additional  evidence  of- 
fered, within  14  days.  In  re  Etoart  Carriage 
Works,  Limited,  24  Occ.  N.  374,  8  O.  L.  R. 
527,  4  O.  W.  R.  149. 

Petition  for  Order — Previous  Demand 
— Service  of  Writ  of  Summons — Notice  of 
Application,] — Service  of  the  specially  in- 
dorsed writ  of  summons  in  an  action  against 
the  company  to  recover  the  amount  of  a 
creditor's  claim  is  not  a  sufficient  demand  in 
writing,  within  the  meaning  of  s.  6  of  the 
Winding-up  Act,  R.  S.  C.  c  129,  to  serve  as 
the  foundation  for  a  petition  by  the  creditor 
for  a  winding-up  order: — Semble,  that,  as 
s.  8  of  the  Act  requires  the  petitioner  to  give 
four  days'  notice  of  his  application,  effect 
could  not  be  given  to  a  ground  of  which  the 
company  had  not  that  notice.  In  re  Abbott- 
Mitchell  Iron  and  Steel  Co.,  21  Occ.  N.  438, 
2  O.  L.  R.  143. 

Petition  for  Order — Service  of — Time,] 
— ^By  s.  8  of  the  Winding-up  Act,  R.  S.  0. 
c.  129,  "  a  creditor  .  .  .  may.  after  four 
days'  notice  of  the  application  to  the  com- 
pany, apply  bv  petition  .  .  .  for  a  wind- 
ing-up order:** — ^Held,  that  the  petition  was 
properly  lodged  when  notice  of  the  applica- 
tion was  served  on  the  4th  for  the  8th  No- 
vember. In  re  Arnold  Chemical  Co.,  21  Occ. 
N.  594,  2  O.  L.  R.  671. 

Petition  for  Order — Voluntary  Assign- 
ment— Compulsory  Order  —  Appeal  from — 
Notice  to  Liquidator — Security  for  Costs — 
Waiver, ]-r-The  Court  will  not  interfere  with 
a  voluntary  winding-up  of  a  company  by  its 
shareholders  and  order  a  compulsory  liqui- 
dation unless  it  is  shewn  that  the  rights  of 
the  petitioner  will  be  prejudiced  by  the  vol- 
untary winding-up.  Service  on  the  liqui- 
dator of  a  notice  of  appeal  on  behalf  of  the 
company  from  a  compulsory  winding-up  or- 
der is  not  necessary.  A  respondent  by  apply- 
ing to  increase  the  amount  of  security  for 
costs  waives  his  right  to  object  that  the  se- 
curity was  not  originally  furnished  in  time. 
In  re  Oro  Fino  Mines,  Limited,  7  BL  C.  R. 
388. 

Petition  for  Order — Voluntary  Assign- 
ment— Discretion,] — Where  the  insolvency  of 
the  company  is  admitted,  the  Court  has  no 
discretion  under  s.  9  of  the  Winding-up  Act, 
R.  S.  C.  c.  129,  to  refuse  to  grant  a  winding- 
up  order  on  the  petition  of  a  creditor  who 
has  a  substantial  interest  in  the  estate,  al- 
though the  company  has  made  a  voluntary 
assignment  for  the  benefit  of  its  creditors, 
and  most  of  them  are  willing  that  the  wind- 
ing-up should  be  under  such  assignment. 
Wakefield  Rattan  Co.  v.  Hamilton  Whip  Co., 
24  O.  R.  107,  not  followed.  In  re  William 
Lamb  Manufacturing  Co.  of  Ottawa,  21  Occ. 
N.  35.  32  O.  R.  243. 

Petition  for  Order — Voluntary  Assign- 
ment— Discretion.] — The  Court  has  a  discre- 
tion to  grant  or  withhold  a  winding-up  order 
under  s.  9  of  R.  S.  C.  c  129.  Re  William 
Lamb  Manufacturing  Co.  of  Ottawa,  32  O. 
R.  243,  dissented  from.  Where  the  assets  of 
the  company  were  small  and  the  creditors 
had  almost  unanimously  entered  upon  a  vol- 
untary liquidation  under  the  Ontario  Assign- 
ments Act,  a  petition  for  a  compulsory  wind- 
ing-up order  was  refused.  In  re  Maple  Leaf 
Dairy  Co.,  21  Occ.  N.  596,  2  O.  L.  R.  590. 
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Petition  —  Notice  —  Time  —  Proof  of 
Facts.] — Under  s.  8  of  the  Winding-up  Act 
(R.  S.  C.  c.  129),  which  directs  that  a  cre- 
ditor may,  after  four  days*  notice  of  the  ap- 
plication to  the  company,  apply  by  petition 
for  a  winding-up  order,  a  notice  given  on 
the  1st  of  the  month  for  a  hearing  on  the  5th 
is  sufficient.  The  facts  alleged  in  the  peti- 
tion may  be  proved  on  the  hearing,  and  the 
petition  need  not  be  sworn  to  or  verified  by 
affidavit.  In  re  Maritime  Wrapper  Co,,  35 
N.  B.  Reps.  682. 

Petition  —  Second  petition — Duty  to  in- 
form Court  of  first — Order — Conduct  of  pro- 
ceedings— Costs.  Re  Enterprise  Hosiery  Co., 
4  O.  W.  R.  56. 

Petition — F(everal  Petitions — Conduct  of 
Proceedings — Costs.] — When  there  were  two 
petitions  for  an  order  for  the  winding-up  of 
a  company,  the  order  was  made  under  both 
petitions,  but  the  conduct  of  the  proceedings 
was  given  to  the  later  petitioner,  a  creditor 
for  money  paid,  in  preference  to  the  earlier 
one,  who  was  shewn  to  be  an  employee  of 
and  in  close  touch  with  the  company,  and 
the  belief  was  expressed  that  he  would  not 
take  the  same  interest  in  the  prosecution  of 
the  winding-up  as  the  other.  The  costs  of 
both  petitioners  and  of  the  company  were 
ordered  to  be  paid  out  of  the  estate.  In  re 
Estates  Limited.  24  Occ,  N.  400,  8  O.  L.  R. 
564,  4  O.  W.  R.  199. 

Preferred  Claim — "  Clerk  or  other  per- 
son in  employ  " — Sales  agent.  Re  American 
Tire  Co.,  Dingman's  Case,  2  O.  W.  R.  29. 

Preferred  Claim  for  Coetoi-rF].  fa.  in 

sheriff's  hands  before  winding-up— Instruc- 
tions not  to  seize.  Re  Saw  Bill  Lake  Qold 
Mining  Co.,  2  O.  W.  R.  1143. 

Preferred  Creditor — Claim  for  salary 
— Managing  director.  Re  Ritchie-Hearn  Co., 
Ritchie's  Claim,  6  O.  W.  R.  474. 

Pnrohaee  by  Inspeetor — Fiduciary  Ca- 
pacity— Liquidator — Referee — Sale  —  Juris- 
diction.]— --Ap  inspector  appointed  in  a  liqui- 
dation under  the  Winding-up  Act.  R.  S.  C. 
c,  29,  cannot  be  allowed  to  purchase  property 
of  the  insolvent.  Such  a  sale  set  aside,  and 
an  account  of  profits  ordered.  It  rests  with 
the  liquidator  in  such  a  winding-up  to  dis- 
pose of  the  estate  w^ith  the  sanction  of  the 
Court;  but  the  Court  cannot  dispose  of  the 
estate  without  the  sanction  of  the  liquidator. 
In  re  Canada  Woollen  Mills,  Limited.  24 
Occ.  N.  396,  4  O.  W.  R.  265,  5  O.  W.  R, 
220,  45.'>,  8  O.  L.  R.  581,  9  O.  L.  R.  367. 

Registry  Act — Crown  Debt — Priority.] 
— The  Elmsdale  Company  was  being  wound 
up  under  the  provisions  of  the  Dominion 
statute.  The  Crown  made  a  claim  for  un- 
paid freight  due  for  transportation  upon  the 
Intercolonial  Railway.  Before  the  winding- 
up  order  was  granted,  judgments  were  ren- 
dered asrainst  the  company  and  recorded. 
Under  the  provisions  of  the  Nova  Scotia 
Registry  Act,  a  judgment  duly  recorded  binds 
the  lands  of  the  debtor  as  effectually  as  a 
mortgage.  A  question  arose  as  to  whether 
the  Crown  was  entitled  to  be  paid  in  priority 
to  the  judgment  creditors: — Held,  that  the 
claim  of  the  Crown  must  prevail.    The  case 


was  not  distinguishable  from  The  Queen  v. 
Bank  of  Nova  Scotia.  11  S.  C.  R.  1;  Almon 
V.  Paley,  Russ.  Eq.  Dec.  6,  referred  to.  In 
re  Elmsdale  Co.,  24  Occ.  N.  341. 

Remuneration  of  Idqnidator.]  —  The 

liquidator  of  a  company  was  allowed  $4,800 
as  remuneration  for  his  services  in  the  wind- 
ing-up of  the  company, '  in  the  course  of  ' 
which  he  received  and  disbursed  more  than 
$300,000.  In  re  Yarmouth  S^  S.  Co.,  24  Occ. 
N.  184. 

Remnneration  of  Liquidator.] — Fix- 
ing allowance  —  Special  circumstances.  Re 
Farmers'  Loan  and  Savings  Co.,  2  O.  W.  R. 
854.  3  O.  W.  R.  837. 

Seenrity  for  Costs  of  Contestation.] 

— A  claimant  in  a  winding-up  proceeding 
who  demands  security  for  costs  from  a  con- 
testing creditor,  should  make  it  appear  that 
he  is  liable  to  lose  the  costs  which  he  will 
incur  in  the  contestation.  In  re  Montreal 
Cold  Storage  and  Freezing  Co.,  4  Q.  P.  R. 
294. 


Seevrity  Taken  Bona  Fide  —  Inquiry 
as  to  Regularity  of  Proceedings — Liquidator 
Suing  in  His  Own  Name  —  Liability  for 
Costs.] — A  person  who  bon&  fide  takes  a 
security  in  the  ordinary  course  of  business 
from  an  incorporated  company,  is  not  bound 
to  inquire  into  the  regularity  of  the  directors' 
proceedings  leading  up  to  the  giving  of  the 
security ;  he  is  entitled  to  assume  that  every- 
thing has  been  done  regularly.  In  this  re- 
spect a  shareholder  stands  on  the  same  foot- 
ing as  a  stranger.  Where  an  action  is 
brought  by  the  liquidator  of  a  company  in 
liquidation,  in  his  own  name,  he  is  personally 
liable  for  costs;  the  fact  that  he  obtained 
leave  from  the  Court  to  sue  will  not  relieve 
him  of  his  liability  in  this  respect.  Jackson 
V.  Cannon,  23  Occ.  N.  300,  10  B.  C.  R.  73. 

Seisnre  of  Goods  in  ProTinee  of 
Qvebee  —  Leave  of  Courts  of  Province 
wherein  Winding-up  Pending.]  —  The  liqui- 
dator of  an  extra-provincial  company,  which 
is  being  wound  up  in  another  province,  can 
by  petition  ask  that  the  seizure  of  the  goods 
of  the  company  in  this  province  be  quashed, 
as  made  without  leave  of  the  Courts  of  that 
province.  Phillips  v.  Canada  Cork  Co.,  7  Q. 
P.   R.  223. 

Serriee  of  Writ  of  Snmmons — Corpo- 
rate Character — Law  Stamps — Alias  Writ.] 
— Service  upon  a  company  in  liquidation  is 
validly  made  at  the  office  which  it  occupied, 
upon  its  secretary,  who  has  continued  to  act 
as  such  in  spite  of  the  liquidation,  and  still 
has  in  his  possesf^ion  some  of  the  books  of 
the  company.  2.  The  corporate  character  of 
a  companv  continues  notwithstanding  that  it 
has  gone  into  liquidation.  3.  It  is  not  neces- 
sary to  put  law  stamps  upon  the  return  of 
an  alias  writ  of  summons.  Soucy  v.  Con^- 
paqnie  d^Imprimerie  Industrielle,  5  Q.  P.  R. 
195. 

Staying  Proeeedincs  in  AnotKer 
ProTinee  —  Setting  aside  Sale  of  Foreign 
Land — Summary  Proceedings.]  —  There  is 
jurisdiction  under  s.  13  of  the  Dominion 
Winding-up  Act,  R.  S.  C.  c.  129,  to  restrain 
proceedings  in  any  action,  suit,  or  proceeding 
against  the  company,  even  in  actions  or  suits 
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Tents  of  Order — ^Execution  Creditor — 
Priorities.  Re  Prescoti  Elevator  Co,,  1  O. 
W.  R.   161. 

Unpaid  Vendor  of  Good* — Taking  Pos- 
Memon — Liquidator.'\ — ^A  creditor  of  a  com- 
PAiiy  in  liquidation,  who  has  sold  to  the 
company  on  credit,  several  months  before 
they  were  put  into  liquidation,  uroods  which 
were  shipped  at  the  expense  of  the  company, 
and  were  afterwards  left  in  the  custom  hou^e 
until  the  liqyidator  took  possession  of  thejn, 
cunnot  replevy  these  goods  against  the  Hqui- 
dator  in  the  thirty  days  which  follow  this 
taking  of  possession.  In  re  William  Drys- 
Me  Co.,  3  Q.  P.  R.  353. 

Voluntary  Winding-up  —  Meeting  of 
Shareholders — Notice  of — Powers  of  Attor- 
ney— Appointment  of  Liquidator,] — A  notice 
wnt  by  post  to  all  the  shareholders  of  a  com- 
pany summoning  them  to  a  special  general 
meeting  with  the  object  of  placing  the  com- 
iNiny.  which  w  not  insolvent,  in  voluntary 
liquidation,  and  accompanied  bv  powers  of 
attorney  by  which  the  shareholders  may  au- 
thorize "their  renresentation  at  such  meeting, 
iR  pufficient.  and  if  a  resolution  is  passed  au- 
thorizing the  placing  of  the  company  in  liaui- 
dation.  there  is  no  necessity  for  a  further 
notice  to  the  shareholders  of  "the  presentation 
of  the  petition  to  the  Court.  2.  The  inten- 
tion to  name  a  certain  person  as  liquidator 
snfficiently  appears  by  the  mentioning  of  his 
name  upon  the  blank  forms  of  power  of  at- 
torney sent  in  order  that  anyone  interested 
jnay  not  allege  that  he  is  taken  by  surprise 
if  such  person  is  subsequently  appointed  liqui- 
dator. In  re  North-West  Cattle  Co,,  5  Q.  P. 
R.  30. 


beyond  the  ordinary  territorial  jurisdiction 
of  the  Court;  and  the  enforcing  of  an  execu- 
tion is  a  proceeding  within  this  section;  and 
therefore  there  was  jurisdiction  for  the  Court 
in  this  province  to  make  an  order  staying 
proceedings  under  an  execution  in  the  hand^ 
of  the  sheriff  of  the  county  of  Victoria,  in 
the  province  of  New  BrunswicI^,  as  had  been  , 
done  in  this  case.  But  the  sheriff  having,  ' 
notwithstanding,  proceeded  with  the  sale  un- 
der the  execution  against  lands  of  the  com- 
pany, and  executed  a  deed  of  the  same  to  the 
purchaser: — ^Held,  that  there  was  no  juris- 
diction in  the  Court  under  the  Winding-up 
Act  to  make  an  order  summarily  declaring 
the  sale  void,  such  a  case  not  coming  within 
the  classes  of  cases  which,  under  the  Act,  may 
be  dealt  with  in  a  summary  manned  by  a 
Jndge  in  the  winding-up  proceedings.  In  re 
TobiQue  Gypsum  Co,,  23  Occ.  N.  303.  6  O. 
L.  R,  515,  2  O.  W.  R.  868. 

Snbseription  for  Shares — Transfer  of 
shares  by  old  subscriber  to  new — Relief — Il- 
legal payment  to  director.  ■  Re  Publishers* 
Syndicate,  Paton*s  Case,  2  O.  W.  R.  65,  5  O. 
L.  R.  302. 


IX.  Other  Cases. 

Anthority  to  Make  Promiuory  Notes 

— Formation  of  company'  —  Date  of  letters 
Patent,  Baldirin  Iron  and  SIteel  Works 
(Lintf'ir^)  »-  Dominion  Carbide  Co.,  2  O. 
W.  R.  6,  170. 


Cancellation  of  Iietters  Patent — Ac- 
tion by  Attorney-General— Order  in  Council 
Pendente  Lite — Injunction — Crown  —  Extra- 
judicial Opinion.]  —  Au  action  having  been 
brought  by  the  Attorney-General  against  an 
incorporated  company  for  a  declaration  that 
they  were  carrying  on  an  illegal  business  and 
for  forfeiture  of  their  charter,  the  Attorney- 
General,  while  the  action  was  pending,  sum- 
moned the  defendants  before  him  to  shew 
cause  why  their  charter  should  not  be  revoked 
by  order  in  council : — Held,  that,  whether  the 
right  of  cancellation  of  letters  patent  of  in- 
corporation be  now  only  statutory  (see  R.  S. 
O.  1897  c.  191,  s.  99),  and  merely  a  power, 
not  a  duty,  or  whether  the  prerogative  right 
still  subsists,  the  bringing  of  an  action  does 
not  clothe  the  Court  with  jurisdiction  to  re- 
strain the  exercise  of  the  power.  The  Court 
has  no  jurisdiction,  at  the  suit  of  a  subject, 
to  restrain  the  Crown  or  its  officers  acting  as 
its  agents  or  servants  or  discharging  discre- 
tionarjr  functions  committed  to  them  by  the 
Sovereign.  It  is  not  proper  for  a  Judge  to 
express  an  extra-judicial  opinion  as  to  the 
mode  in  which  the  discretion  of  the  Attorney- 
General  should  be  exercised*  Attorney-Gen- 
eral for  Ontario  v.  Toronto  Junction  Recre- 
ation Club,  24  Occ.  N.  373.  8  O.  L.  R.  440, 
3  O.  W.  R.  387,  4  O.  W.  R.  72. 

Diversion  of  Funds — Payment  of  lia- 
bilities of.  business  assumed  by  company-- 
Agreement  with  partnership  —  Confirmation 
by  shareholders  —  By-laws — Withdrawal  of 
partners — Notice — Power  of  company  to  ac- 
quire assets — Account  of  profits — Resolution 
of  directors.  Wade  v.  Pakenham,  2  O.  W.  R. 
1183,  3  O.  W.  R.  47,  5  O.  W.  R.  736. 


Electric  lA^lkt  Company — Nuisance — 
Vibration  —  Injunction  —  Damages.  Hop- 
kin  V.  Hamilton  Electric  Light  and  Cataract 
Power  Co,,  4  O.  L.  R.  258,  1  O.  W.  R.  486. 

Electric  Lighting  Companies — Statu- 
tory Powers — Concurrent  Exercise  in  sanM 
Territory — Distance  between  Wires,] — Where 
the  Legislature  has  given  to  two  companies 
similar  powers,  to  be  exercised  over  the  same 
territory,  the  Court  must  necessarily  con- 
clude that  the  Legislature  has  intended  to 
give  the  companies  current  powers;  in  such  a 
case  the  Court,  submitting  to  the  legislative 
authority,  should  not  intervene  between  the 
different  companies  unless  and  until  one  of 
them  has  infringed  the  rights  acquired  by 
the  other.  2.  In  the  case  of  two  companies 
carrying  on  the  business  of  electric  lighting 
over  the  same  territory,  it  seems  that  accord- 
ing to  experts  a  distance  of  three  feet  be- 
tween their  wires  is  a  sufficient  distance  to 
prevent  any  immediate  danger.  Jacques  Car- 
tier  Water  and  Power  Co,  v.  Quebec  R.  W. 
Light    and  Power  Co,,  Q.  R.  11  K.  B.  511. 

Foreign  Con&pany — Powers  of  President 
— Power  of  Attorney.] — The  president  of  an 
incorporated  company  may  institute  and  pro- 
secute suits  for  the  corporation,  and  appoint 
attornevs  ad  litem  therefor,  without  express 
delegation  of  power  or  a  resolution  of  the 
board  of  directors,  and  a  power  of  attorney 
signed  bv  the  president  of  a  foreign  company, 
under  its  seal,  is  sufficient  in  law.  Stan- 
dard Trust  Co.  V.  South  Shore  R,  W.  Co., 
5  Q.  P.  R.  257. 

Formation — Transfer  of  Property  by  In- 
corporators— Prior  Agreement  —  Pa^/ment — 
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Promoters — Profit,] — The  owner  of  a  patent' 
in  April,  1898,  induced  the  defendants  to 
take  an  interest  in  it  with  a  view  to  intro- 
ducing the  patented  article  into  public  use. 
They  subsequently  decided  to  form  a  com- 
pany. An  actual  assignment  to  the  defend- 
ants was  executed  in  June,  1896.  pending  the 
issue  of  the  letters  of  incorporation,  the  ex- 
pense of  which  the  defendants  undertook  to 
bear;  and  bv  agreement  of  even  date  they 
agreed  to  sell  to  the  company,  when  incor- 
porated, the  patent  and  all  improvements,  in 
consideration  of  the  company  paying  them 
$5,000,  and  crediting  $4,500,  in  respect  to  500 
shares  subscribed  or  to  be  subscribed  by  them. 
In  August,  1898,  after  incorporation  of  the 
company,  an  instrument  was  accordingly  ex- 
ecuted by  the  defendants,  and  the  company 
adopted  and  confirmed  the  agreement  above 
mentioned,  and  the  patent  was  assigned  to 
the  company,  and  the  $5,000  paid: — Held, 
that  the  defendants  were  entitled  to  retain 
the  $5,000  as  against  the  company,  as  they 
did  not  become  promoters  until  after  they 
had  become  entitled  by  agreement  to  inter- 
ests in  the  patent,  which  were  afterwards 
and  before  incorporation  actually  transferred 
to  them.  Semble,  that,  even  if  the  defend- 
ants had  acquired  their  interests  without  con- 
sideration, that  would  be  6f  no  consequence 
to  the  compaxiy  unless  acquired  for  them. 
Judgment  of  Boyd,  C,  2  O.  W.  R.  151, 
affirmed.  Highway  Advertising  Co,  v.  Ellis, 
24  Occ.  N.  208,  7  O.  L.  R.  504,  3  O.  W.  R. 
505. 

Indorseiaeiit    of    Promissory    Note — 

Transfer  to  bank — Lawful  holder — By-law — 
Transfer  of  debt — ^Powers  of  directors— So- 
licitor. First  Natchez  Bank  v.  Coleman^  2 
O.  W.  R.  358. 

liOttem  Patent  —  Supplementary  letters 
— Increase  in  capital  stock — Non-compliance 
with  s.  20  of  Companies  Act  —  Meeting  of 
shareholders — Absence  of  notice  of  purpose 
of  meeting — Revocation  of  letters  patent — 
Action  by  Attorney-General  —  Irregularities 
— Companies  Act,  s.  96 — ^Purchase  of  shares 
— Refusal  to  transfer  —  Stock  certificates — 
Production — ^Assignment — ^Mandamus.  Mey- 
ers V.  Lucknow  Elevator  Co.,  6  O.  W.  R.  291. 

Managing  Director  —  Powers — Breach 
of  Trust  —  Pleading  —  Charges  of  Fraud — 
Failure — Costs,]  —  The  defendant  promoted 
the  formation  of  the  plaintiff  company  for 
the  manufacture  of  pulp,  upon  the  under- 
standing that  slab  wood  from  his  saw  mill 
should  be  used  as  fuel  and  pulp  wood.  The 
defendant  was  made  managing  director,  and 
without  orders,  but  with  the  knowledge  of 
all  the  directors  except  P.,  erected,  at  a  cost 
of  about  $17,000  to  the  company,  a  fuel  house 
and  conveyors  thereto  from  his  saw  mill  for 
the  conveyance  of  mill-wood.  The  expendi- 
ture was  necessary  if  the  company  were  to 
use  mill-wood.  The  defendant  supplied  the 
company  with  mill- wood  under  an  agreement 
that  it  should  be  paid  for  on  the  basis  of  its 
relative  value  to  round  wood  for  pulp  and 
coal  for  fuel.  The  wood  was  invoiced  by 
the  defendant  at  $2  per  thousand  of  mill  cut, 
on  account  of  which  he  paid  himself  $52.- 
391.30,  leaving  a  balance  due  of  $10,589.57. 
The  mill-wood  was  of  a  poor  quality.  No 
practical  test  was  made  of  its  relative  value. 
In  the  absence  of  any  other  than  an  approxi- 
mate estimate,  the  Court  held  it  should  be 


charged  at  $1.90  per  cord  for  pulp  wood  and 
90  cents  per  cord  for  fuel  wood,  on  which 
basis  the  defendant  had  overpaid  himself 
$2,432.92.  The  defendant  resigned  his  posi- 
tion as  managing  director  at  the  end  of  ten 
months,  and  the  company  refused  to  use  mill- 
wood.  The  company  sought  to  charge  the 
defendant  with  the  cost  of  the  fuel  house  and 
conveyors,  which  were  no  longer  of  use,  as 
an  unautnorized  and  improper  expenditure, 
and  made  for  the  defendant's  benefit.  The 
defendant  had  always  been  willing  to  have 
the  price  of  the  mill-wood  determined  by  an 
actual  test.  Cliarges  of  fraud  against  the 
defendant  were  preferred  in  a  number  of  sec- 
tions of  the  bill,  which  were  unsupported  at 
the  hearing : — Held,  that  the  defendant  should 
not  be*charged  with  the  cost  of  the  fuel  house 
and  conveyors;  that  the  decree  in  the  plain- 
tiffs* favour  for  the  balance  due  by  the  de- 
fendant on  overpayment  should  be  without 
costs ;  and  that  the  defendant  should  have  the 
costs  of  the  sections  of  the  bill  alleging  fraud. 
Cushing  Sulphite  Co.  v.  Cushing,  24  Occ.  N. 
243,  2  N.  B.  Eq.  Reps.  539. 

Po^rers  of  OAoere — Power  of  Attorney 
— Seal — Signatures,] — A  power  of  attorney 
given  in  the  name  of  the  company  and  under 
its  common  seal,  by  the  managing  officers  of 
the  company,  and  also  signed  by  the  secre- 
tary, is  valid  and  is  prima  facie  the  act  of 
the  company.  In  re  Brook  {James  A.)  Co., 
7  Q.  P.  R.  206. 

Returns  to  Provinolal  Treasurer   — 

Taofation — Default  —  Penalty  —  Navigation 
Company  —  Agents — Pleading — Amendment.] 
— In  an  action  against  two  defendants,  de- 
scribed as  incoiporated  companies,  for  the  re- 
covery of  penalties  for  non-compliance  with 
the  requirements  of  art.  1149,  R.  S.  Q.,  the 
plaintiff  restricted  his  demand  to  the  penalties 
for  300  days  between  two  stated  periods. 
The  action  was  dismissed  in  the  first  Court, 
as  to  the  first  defendant,  on  exception  to  the 
form  based  on  the  ground  that  no  such  cor- 
poration as  that  described  in  the  writ  existed. 
The  other  defendants  had  not  pleaded,  and 
the  plaintiff  subsequently  caused  an  amended 
declaration  to  be  served  on  the  attorneys, 
alleging  that  the  defendant  first  mentioned 
was  an  unincorporated  company,  and  claiming 
the  same  amount  of  penalties  for  a  different 
period  of  300  days,  and  as  to  which  the  pre- 
scription enacted  by  art.  2615,  R.  S.  Q..  had 
accrued  at  the  date  of  the  service  of  the 
amended  declaration  unless  prescription  had 
been  interrupted  by  the  service  in  the  original 
action :  —  Held,  affirming,  but  for  different 
reasons,  the  judgment  in  Q.  R.  22  S.  C.  510, 
that  prescription  under  art.  2615  was  not  in- 
terrupted by  the  service  of  process  in  the 
original  action  inasmuch  as  the  period  for 
which  the  penalty  was  claimed  therein, 
was  not  the  same  as  the  period  claim- 
ed for  in  the  amended  declaration,  and,  more- 
over, the  latter  claim  included  a  period  for 
which  the  plaintiff  had  abandoned  his  claim 
in  the  original  action.  Further,  the  original 
action  being  brought  against  the  defendant  as 
the  agent  of  an  incorporated  company^  where- 
as the  amended  declaration  alleged  that  the 
defendant  was  the  agent  of  an  unincor- 
porated company,  such  amendment  should 
not  have  been  allowed,  inasmuch  as  it  changed 
the  nature  of  the  demand  within  the  mean- 
ing of  art.  522,  C.  C.  P.  Lambe  v.  Donald- 
son Steamship  Line  and  Navigation  Co,,  Q. 
R.  23  S.  C.  469. 
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Bight  to  Acqnire  BnainesB  —  Provi- 
sions of  charter  —  Powers  of  comi>any  —  In- 
junction— Shareholder — Acquiescence —  Good- 
will. Ryckman  v.  Toronto  Type  Foundry 
Co,,  3  O.  W.  R.  434,  522. 

Sale  of  Gas  Works  to  Mi&nieipallty 

— Arbitration  as  to  Price — Franchise — Ten 
Per  Cent.  Addition.]-— By  54  V.  c.  107  (O.) 
the  company  was  protected  against  compul- 
sory parting  with  its  works  and  property  to 
the  city  until  Mar,  1911;  bat  by  an  agree- 
ment made  in  1896  it  was  provided  that, 
upon  the  city  giving  one  year's  notice,  it 
should  have  the  option  of  purchasing  and 
acquiring  all  the  works,  plant,  appliances, 
and  property  of  the  company,  used  for  light, 
beat,  and  power  purposes,  both  gas  and  elec- 
tric, at  a  price  to  be  fixed  by  arbitration; 
and  that,  upon  the  acquisition  by  the  city  of 
the  works,  plant,  and  property,  the  company 
should  cease  to  carry  on  its  businesB,  the  city 
having  exercised  its  option  :—^Hjeld,  affirming 
the  decision  of  Lount,  J.,  3  O.  L.  R.  637,  1  O. 
W.  R.  194.  that,  in  ascertaining  the  price  to  be 
paid  by  the  city,  the  arbitrators  were  right 
in  allowing  nothing  for  the  value  of  the 
earning  power  or  franchise  of  the  company; 
and  in  refusing  to  add  ten  per  cent,  to  the 
price  as  upon  an  expropriation  under  R.  S. 
0.  1887  c.  164,  s.  99.  In  re  City  of  Kings- 
ton and  Kingston  Light,  Heat,  and  Power 
Co,,  23  Occ.  N.  151,  5  O.  L.  R.  348,  2  O.  W. 
R.  55,  3  O.  W.  R.  769. 

Sale  of  Goods  for  Use  of  Oompaay 
about  to  be  Formed — ^Action  for  price — 
Goods  charged  to  manager  of  company  per- 
sonally— Liability.  Vulcan  Iron  Works  v. 
Leary  (Man.),  1  W.  L.  R.  453. 

Toronto  Gas  Coatpaay  —  Increase  of 
Capital — Statutory  Restrictions  —  Payments 
to  Directors — Dividends  —  Reserve  Fund  — 
Investment  in  Business — Plant  and  Buildings 
Renewal  Fund — Reduction  in  Price  of  Gas — 
Audit  hy  Municipality— Charges  for  Depre- 
ciation or  Loss — Construction  of  Statute.] — 
Upon  a  consideration  of  the  provisions  of 
50  V.  c.  85  (O.),  an  Act  to  further  extend 
the  powers  of  the  Consumers'  Gas  Company 
of  Toronto: — Held,  that  the  defendants  were 
not  bound  to  keep  the  reserve  fund,  as  an 
actual  separate  sum  of  money,  apart  from 
their  other  property,  and  invested  in  the 
securities  mentioned  in  s.  4,  but  were  at 
liberty  to  use  it  in  their  business,  as  they 
did  from  year  to  year,  without  objection  by 
the  plaintiffs*  auditors;  and  were  not  bound 
to  carry  to  the  credit  of  the  fund  its  share 
of  the  increase  in  the  value  of  the  defendant's 
property  which  it  had  helped  to  acquire  while 
invested  in  the  business.  2.  That  charges 
for  decrease  in  the  value  of  gas  mains,  for 
iron  gas  lamps  which  became  useless,  and 
for  gas  meters  destroyed,  were  not  charges 
for  renewal  or  repair,  but  for  depreciation 
and  loss,  and  did  not  come  within  s.  6  so 
as  to  be  chargeable  to  th^  plant  and  buildings 
renewal  fund.  3.  That  under  s.  6  the  de- 
fendants were  entitled  to  continue  to  contri- 
bute to  the  plant  and  renewal  fund  the  five 
per  cent,  authorized,  even  although  it  should 
not  appear  necessary  to  do  so  for  the  pur- 
•  £2?^  ^^^  which  the  fund  was  to  be  used. 
These  sections  were  construed  in  Johnston 
V.  Consumers'  Gas  Co.,  27  O.  R.  9,  upon 
a  special  case,  but  the  decision  was  re- 
versed  (23  A.  R.  566,    [1898]   A.  C.  477), 


although  not  on  the  question  of  construction : 
— Held,  that  the  Court  was  not  bound  bv  the 
views  expressed  in  that  case.  City  of  To- 
ronto V.  Consumers*  Gas  Co.  of  Toronto,  23 
Occ.  N.  197,  5  O.  L.  R.  494,  2  O.  W.  R.  171. 

Wages — Liability  of  Director — **  Labourer 
or  Servanf — Foreman  of  Works,] — A  person 
engaged  to  perform  manual  work,  at  a  daily 
wage,  and  who  is  actually  occupied  in  doing 
such  work,  is  a  **  labourer,"  w^ithin  the  mean- 
ing of  2  Edw.  VII.  c.  15,  8.  71  (D.),  al- 
though, being  a  workman  of  superior  capa- 
city, he  is  also  intrusted  with  the  super- 
vision of  other  workmen,  and,  to  that  extent, 
fills  the  position  of  a  '*  boss,"  or  foreman. 
Fee  V.  Turner,  Q.  R.  13  K.  B.  435 ;  Turner  v. 
Fee,  24  Occ.  N.  .402. 


COMPENSATION. 

See  Cbown  —  Municipal  Cobporations  — 
Railway — Set-off. 


COMPOSITION. 

See  Bankruptcy  and  Insolvency. 


COMPOTJNDINO. 

See  Criminal  Law — Penalties. 


CONCEALMENT  OF  BIETH. 

See  Criminal  Law. 


CONCILIATION. 

Action   for   Asrlonltiiral   Sorriee   — 

Summary  Procedure  —  Motion — Preliminary 
Exception — Time  for  Filing,] — There  is  no 
necessity  for  a  preliminary  citation  to  con- 
ciliation in  the  case  of  an  action  by  a  farmer 
to  recover  the  price  of  a  service  by  his  bull. 
2.  An  action  of  that  kind  may  properly  be  the 
subject  of  a  summary  proceeding.  3.  A  mo- 
tion for  default  of  conciliation  is  in  the  na- 
ture of  a  preliminary  exception.  An  exception 
of  this  sort  must  be  filed  within  three  days 
after  the  entry  of  the  cause.  Charbonneau 
V.  Alarie,  5  Q.  P.  R.  89. 


CONCTTBINAOE. 

See  Gift. 


CONDITIONAL  SALES. 

See  Sale  of  Goods. 


CONFESSION. 

See  Criminal  Law. 
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conseh  nrDiciAiBE. 

ProoeediacB  by — Disavowal  —  (^ommon 
Interest.] — A  coQseil  judiciaire  has  no  right 
to  take,  in  the  name  of  him  to  whom  he  has 
been  named  conseil,  jadicial  proceedings,  even 
when  such  conseil  has  a  personal  interest  in 
such  proceedings.  Beauchamp  v.  Gourde,  Q. 
R.  20  S.  C.  260. 


CONSESVATOSY  ATTACEMEHT. 

AAdaTitis  for  —  Grounds  of  Belief  — 
Donation — Debt  —  Demand.]  —  An  affida^t 
for  conservatory  attachment,  founded  upon 
belief,  must  state  the  grounds  of  such  belief. 
2.  Where  a  conservatory  attachment  is  based 
upon  a  donation,  the  affidavit,  and  not  only 
the  declaration,  must  shew  that  the  debt  is 
due  and  exigible,  and  that  the  deed  of  dona- 
tion has  been  registered,  and  must  also  state 
that  a  demand  of  payment  has  been  made  of 
the  moneys  claimed  in  virtue  of  such  dona- 
tion. Lefehvre  v.  Castonffuay,  4  Q.  P.  R. 
431. 


C0NSI6N0S  Am  C0V8I6NEE. 


See   Carbiers. 


CONSOLIDATION  OF  ACTIONS. 

Aotions  against  Estate  —  Representa- 
tives—  Privilege  —  Rights  of  Creditors.]  — 
The  Court  may,  proprio  motu,  unite  two  de- 
fault cases  against  the  same  estate,  and  order 
its  representatives  to  be  personally  present  at 
the  trial,  when  the  claims  are,  on  their  face, 
considerable,  and  a  privilege  might  attach 
thereto  to  the  detriment  of  the  other  credi- 
tors.    Meunier  v.  St.  Jean,  7  Q.  P,  R.  02. 

AotioBs  for  Salary — Same  Defendant — 
Different  Contracts  of  Hiring.]  —  Several 
actions  for  salary  against  the  same  defendant 
based  on  different  contracts  of  hiring,  in 
which  different  amounts  are  claimed,  can  not 
be  united  for  trial.  Kelly  v.  Canadian  Pacific 
R.  W.  Co.,  7  Q.  P.  R.  11. 

Damages    from   Same   Aoeldent.]    — 

When  several  plaintiffs  sue  for  damages 
alleged  to  have  been  caused  by  the  same  de- 
fendant and  arising  out  of  the  same  accident, 
such  causes  may  be  united  for  the  purposes 
of  proof,  except  as  to  the  amount  of  damages 
suffered  by  each  claimant  resp^tively.  Can- 
tin  V.  Royal  Electric  Co..  5  Q.  P.  R.  327. 

Different  Plaintiffs — Same  defendant — 
Common  subject — Inconsistent  claims — Stay 
of  one  action — Setting  down  for  trial.  Ful- 
mer  v.  City  of  Windsor.  Banoham  v.  City  of 
Windsor.  5  O.  W.  R.  580,  772. 

Discretion — Appeal — Leave.]  —  Consoli- 
dation of  cases  is  left  to  the  di«»cretion  of  the 
Judge,  and  appellate  Courts  will  not  interfere 
with  the  exercise  of  such  discretion  unless  in 
a  case  of  manifest  injury  or  error.  Licave  to 
appeal  refused.  Xorth  American  Life  Assur- 
ance Co.  V.  Lamothe,  7  Q.  P.  R.  177. 


Identity  of  Parties — Identity  of  issues 
— Stay  of  proceedings— Consent  to  be  bound 
by  judgment  in  earlier  action.  City  of  Hamil- 
ton V.  Hamilton  Street  R.  W.  Co..  4  O.  W. 
R.  47.  207,  311,  411,  5  O.  W.  R.  151,  G  O. 
W.  R.  2(XJ,  375.     See  also  207. 

Identity  of  Parties  —  Similarity  of 
issues—Counterclaim.  City  of  Toronto  v. 
Toronto  R.  W.  Co.,  2  O.  W.  R.  223,  3  O.  W. 
R.  204,  298,  4  O.  W.  R.  221,  330,  345,  446.  5 
O.  W.  R.  14,  W,  130,  403,  415.  6  O.  W.  R. 
574,  (577,  871. 

Motion  for — Separate  Proceedings.]  — 
In  order  to  obtain  consolidation  of  several 
actions  a  motion  must  be  made  in  each  of 
them ;  a  single  motion  will  be  rejected.  Falar- 
deau  V.  City  of  Montreal,  6  Q.  P.  R.  300. 

Seleetion  of  Test  Aetions.]  —  Forty- 
four  actions  were  brought  by  different  per- 
sons against  the  defi^ttdants  for  damages 
caused  by  the  death  of  relatives  in  an  ex- 
plosion extending  over  a  large  area  of  the  de- 
fendants* coal  mine,  and  the  plaintiffs  applied 
to  consolidate  these  actions  with  twenty-nine 
other  actions,  one  of  which  had  been  chosen 
as  a  test  action.  On  account  of  the  work- 
men who  were  killed  not  all  being  of  the  same 
class,  and  also  on  account  of  the  different 
conditions  in  the  different  parts  of  the  mine 
where  deaths  occurred,  the  defendants  con- 
tended that  the  action  would  not  be  a  fair 
test  of  all  the  others: — Held,  that  the  de- 
fendants should  have  the  right  to  select  four 
actions  as  test  actions  for  those  of  the  sam^ 
class.  Hllyn  v.  Crowds  N^st  Pass  Coal  Co., 
24  Occ.  N.  102,  10  B.  C.  R.  221. 


Test  Aetions — Plaintiffs  in  Some  Actions 
Outside  Jurisdictions — Security  for  Costs  — 
Waiver.] — Twenty-nine  actions  by  different 
plaintiffs  were  commenced  against  the  defend- 
ants at  one  time,  and  subsequently  forty- 
four  similar  actions  were  commenced.  One 
action,  known  as  the  I^adbeater  action,  was 
ordered  to  be  tried  as  a  test  action  for  the 
twenty-nine,  and  afterwards  by  consent  four 
actions  out  of  the  forty-four  were  consoli- 
dated by  order  of  the  full  Court  with  the 
I^eadbeater  action,  and  ordered  to  be  tried  as 
test  actions  for  the  whole  seventy-three.  16 
the  Leadbeater  action  and  in  one  of  the  four 
remaining  test  actions  the  plaintiffs  resided 
in  the  jurisdiction,  and  in  the  other  three 
they  resided  outside  the  jurisdiction : — Held, 
reserving  the  decision  of  Irving.  J.,  that  the 
plaintiffs  outside  the  jurisdiction  should  not 
be  required  to  give  security  for  costs.  Silla 
v.  Crow's  Nest  Pass  Coal  Co.,  24  Occ.  N. 
105,  10  B.  C.  R.  224. 

Trial  by  Jnry.] — ^Joinder  of  two  cases 
where  the  parties  have  made  option  for  jury 
trial  will  not  be  granted.  Schwah  v.  Mon- 
treal Light,  Heat,  and  Power  Co.,  6  Q.  P.  R. 
50. 

See  Execution — Executors  and  Admin- 

ISTBATOBS. 


CONSPIRACY. 

OoniMnation — Injury  to  Business — Re- 
straint of  Trade — Rights  of  Individuals.] — 
This  action  was  brought  against  a  number  of 
individual    persons,    partnership    firms,    and 
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corporations,  to  recover  damages  for  an 
alleged  conspiracy  against  the  plaintiff,  and 
for  an  injunction  restraining  *'  the  defendants 
and  each  of  them  from  continuing  to  boycott 
the  plaintiff  and  from  continuing  to  conspire 
to  injure  his  business,  trade,  and  credit:" — 
Held,  that  there  was  no  conspiracy  to  do 
any  act,  or  for  any  object,  or  to  use  any 
means,  illegal  if  done  or  pursued  or  used 
by  an  individual.  The  combination  was  not 
onlawful  by  reason  of  its  being  a  combination 
of  several,  because  it  was  in  the  exercise  of 
defendants*  own  rights  of  trading  in  competi- 
tion with  the  plaintiff  and  the  '*  Mclntyre 
block  people"  and  for  the  protection  of  those 
rights.  The  plaintiff  had  no  absolute  right  to 
trade  free  from  competition  or  free  from  the 
right  of  the  defendants  to  combine  to  com- 
pete effectively  with  him  or  the  **  Mclntyre 
block  people  "  by  the  use  of  means  not  unlaw- 
ful in  themselves.  The  combination  and  the 
pursuit  of  its  objects,  therefore,  did  not  affect 
any  legal  right  of  the  plaintiff  or  operate  to 
do  him  a  legal  injury.  Oibhins  v.  Metcalfe, 
23  Occ.  N.  308.  1  W.  L.  R.  139. 

/sVf  Bills  of  Exchange  and  Promissobt 
Notes — Criminal  Law. 


CONSTABLE 

See  Assault  —  Malicious  Prosecution 
Municipal  Corporation. 


COHSTITTJTIOHAL  LAW. 

AdiinlstrattoB.  of  Jitstioe  —  Inter- 
provincial  Jurisdiction  —  Residence — Foreign 
Judgment,] — No  province  can  pass  laws  to 
operate  outside  its  own  territory ;  and  no  tri- 
bunal established  by  a  province  can  extend 
its  process  beyond  the  province  so  as  to  sub- 
ject persons  or  property  elsewhere  to  Its 
decisions;  and  consequently  a  judgment  ob- 
tained in  one  province  by  service  of  process 
out  of  the  jurisdiction  against  a  domiciled 
resident  of  another  province,  who  has  not  in 
any  way  attorned  to  the  jurisdiction,  has  no 
extra-territorial  validity,  even  though  regu- 
larly obtained  under  the  procedure  of  the 
former  province.  Aliter,  where  the  rule  or 
judgment  in  such  other  province  has  been 
obtained  upon  the  non-resident*s  own  appli- 
cation. Deacon  v.  Chadtcick,  21  Occ.  N.  204, 
1  0.  U  R.  346. 


Aliaas — yaturalisation — British  Columhia 
Provincial  Elections  Act — Powers  of  Provin- 
cial Legislature's,  y.  A,  Acf.]— Section  91, 
».-«.  25,  of  the  British  North  America  Act 
reserves  to  the  exclusive  jurisdiction  of  the 
Dominion  Parliament  the  subject  of  naturali- 
xation — that  is,  the  right  to  determine  how  it 
«kall  be  constituted.  The  Provincial  Ijegis- 
Utnre  has  the  right  to  determine,  under  s.  02, 
8>-6.  1,  what  privileges  as  distinguished  from 
necessary  consequences,  shall  be  attached  to 
it.  Accordingly,  the  British  Columbia  Provin- 
cial Elections  Act  (1897.  c.  67),  s.  8,  which 
piovides  that  no  Japanese,  whether  natural- 
iwd  or  not,  shall  be  entitled  to  vote,  is  not 
Qhra  vires.  Judgment  in  21  Occ.  N.  424,  8 
B.  C.  R.  76,  reversed.  Cunningham  v.  Tomey 
Bomma,  [1903]  A.  C.  151. 


Appeal  to  Supreme  Oonrt  of  Canada 

— Statute  Giving  Right  of  Appeal.] — A  mo- 
tion was  made  to  quash  an  appeal  from  the 
Court  of  Review,  on  the  ground  that  the  Act 
54  &  55  V.  c.  25,  authorizing  such  appeals, 
was  ultra  vires,  s.  101  of  the  B.  N.  A.  Act 
only  providing  for  the  establishment  of  a 
Court  of  appeal  for  the  Dominion  for  the 
better  administration  of  the  laws  of  Canada, 
and  that  the  right  of  appeal  was  a  civil 
right  with  which  the  Parliament  of  Canada 
could  not  interfere: — Held,  refusing  the  mo- 
tion, that  the  power  to  establish  a  Court  of 
appeal  for  the  Dominion  was  not  so  restrict- 
ed ;  that  the  reference  to  the  "  better  admin- 
istration of  the  laws  of  Canada  "  in  s.  101  of 
the  B.  N.  A.  Act  had  regard  to  the  establish- 
ment of  federal  Courts  other  than  a  general 
Court  of  appeal;  and  that  54  &  55  V.  c.  25 
was  intra  vires.  The  appeal  was  then  heard 
on  the  merits  and  dismissed,  following  the 
decision  in  a  previous  appeal :  30  S.  C.  R. 
598,  21  Occ.  N.  5.  ^Association  St.  Jean 
Baptiste  de  Montreal  v.  Brault,  21  Occ.  N. 
253,  31  S.  C.  R.  172. 

Coal  Mines  Resnlatlon  Aet,  B.C,  — 

Employment  of  Chinamen — Rule  Prohibiting 
— y aturalizaiion  and  Aliens.] — Rule  34  of  s. 
82  of  the  Coal  Mines  Regulation  Act  as 
enacted  by  the  Legislature  in  1903,  which 
prohibits  Chinamen  from  employment  below 
ground  an*!  also  in  certain  other  positions  'in 
and  around  coal  mines,  is*  in  that  respect  ul- 
tra vires.  Union  Colliery  Co.  v.  Bryden,  [1890] 
A.  C.  580,  applied  and  distinguished  from 
Cunningham  v.  Tomey  Homma,  [1903]  A.  C 
151.  Per  Irving,  J. — The  calling  of  the 
enactment  in  question  a  rule  or  regulation 
cannot  affect  its  constitutionality,  nor  can  the 
enactment  derive  any  greater  validity  by  rea- 
son of  its  insertion  in  the  middle  of  a  rule 
which  in  otiier  respects  may  be  intra  vires. 
In  re  Coal  Mines  Regulation  Act,  24  Occ.  N. 
342,  10  B.  C.  R.  408. 

Cnstoma  Legielation — Conflict  with  Im- 
perial Enactment — Duty  upon  Foreign-built 
Ship— Construction  of  Statutes — Crown — In- 
terest— Tort — Servant  of  Crown.] — The  Par- 
liament of  Canada  has  legislative  authority 
to  impose  a  customs  duty  upon  a  foreign- 
built  ship  to  be  paid  upon  application  by  her 
in  Canada  for  registration  as  a  British  ship. 

2.  The  provision  in  item  409  of  the  Customs 
Tariff  Act  of  1897,  which  purports  to  impose 
a  duty  upon  a  foreign-built  ship  upon  appli- 
cation by  her  for  a  Canadian  register,  is  not 
a  clear  and  unambiguous  imposition  of  the 
duty,  such  as  would  support  the  right  of  the 
Crown   to  exact   the  payment  of  such   duty. 

3.  Interest  can  only  be  recovered  against  the 
Crown  by  contract  or  under  statute.  4.  In 
the  absence  of  statutory  provision,  the  Crown 
is  not  liable  to  answer  for  the  wrongful  act 
of  its  oflacer  or  servant.  Algoma  Central  R. 
W.  Co.  V.  The  King,  22  Occ.  N.  85,  7  Ex.  C. 
R.  239. 

Deportation  of  Immlcramte — Constitu- 
tional Law — Powers  of  Dominion  Parliament 
— Alien  Labour  Ac*.]— Certain  immigrant  was 
employed  by  one  the  Pere  Marquette  Railway 
Company  at  St.  Thomas.  Attorney-General 
of  (janada  ordered  him  to  be  **  Returned  to 
the  country  whence  he  came :" — Held,  Anglin, 
J.,  that  the  Alien  labour  Act,  s.  6  of  60  & 
61  Vic.  c.  11  (D.)  as  amended  by  1  Edw. 
VII.  c.  13,  s.  3,  was  ultra  vires.  Re  (Hlhula, 
Re  Cain.  6  O.  W.  R.  124,  10  O.  L.  R.  469. 
Reversed,   [19061   A.  C. 
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Dominion   and   Proviiioial   Ijaads   — 

Military  Reserve — Litigation  Betioeen  Domi' 
nion  and  Province  —  PubUc  Inquiry  —  Evi- 
dence,]— Held,  on  the  facts,  that  it  was  shewn 
that  Deadman  s  Island  was  a  military  reserve, 
called  into  existence  by  properly  constituted 
authority,  and  therefore,  that  it  belongs  to 
the  Dominion  and  not  to  the  province.  Liti- 
gation between  the  Dominion  and  a  province 
respecting  the  right  to  administer  certain 
public  property  should  not  be  conducted  in 
the  same  way  as  a  suit  between  subjects, 
but  should  rather  be  regarded  as  a  public  in- 
quiry, in  which  it  is  incumbent  on  all  the 
Grown  officers  to  come  forward  with  all  the 
evidence  in  their  possession,  and  any  pro];>erly 
authenticated  documents  bearing  on  the 
issues  should  be  admitted  in  evidence. 
Attorney 'General  v.  Ludgate,  11  B.  C.  R.  258. 

dominion  Civil  Serrants  —  Judgment 
Debtors — Salaries  —  Payment  of  Judgments 
Out  ofy  hy  Instalments — Ultra  Tires — Discre- 
tion.]— K.,  M.,  and  W.,  were  officers  of  the 
government  of  Canada  and  were  in  receipt 
of  annual  salaries  amounting  to  $1,800,  $400 
and  $700  respectively.  K.,  upon  being  exam- 
ined before  the  Judge  of  a  County  Court, 
was.  under  59  V.  c.  28,  s.  53,  ordered  to  pay 
the  amount  of  the  judgment  against  him  by 
instalments  at  the  rate  of  $5  per  month. 
M.^  and  W.,  being  examined  before  the  Judge 
of  another  County  Court,  were,  under  the 
same  section,  ordered  to  pay  the  amounts  of 
the  judgments  against  them  by  instalments  at 
the  rate  of  $5  and  $10  per  month  respective- 
ly: — Held,  Landry,  J.,  dissenting,  that  the 
provisions  of  59  V.  c.  28,  s.  53  (N.B.),  au- 
thorizing the  Judge  or  other  officer  before 
whom  the  examination  is  held,  upon  it  being 
made  to  appear  to  him  that  the  judgment 
debtor  is  unable  to  i>ay  the  whole  of  the  debt 
in  one  sum,  but  is  able  to  pay  the  same  by 
instalments,  to  make  on  order  that  the  debtor 
shall  pay  the  amount  of  the  judgment  debt 
by  instalments,  in  so  far  as  it  is  sought  to 
apply  the  same  to  salary  or  income  derived 
'  from  office  or  employment  under  the  Govern- 
ment of  Canada,  is  ultra  vires  of  the  Provin- 
cial Legislature,  and  therefore,  that  orders 
against  K.,  M.,  and  W.,  should  be  quashed. 
2.  That  in  the  cases  of  M.  and  W.,  there 
being  no  evidence  or  charge  of  fraudulent 
conduct  on  their  part,  the  circumstances 
shewed  such  an  improper  exercise  of  discre- 
tion on  the  part  of  the  Judge  that  the  orders 
made  by  him  should  be  quashed  on  that 
ground  as  well.  Ex  p.  Killam,  Ex  p,  McLeod, 
Ex  p.  Wakins,  34  N  B.  Reps.  530. 

Eleotions   Aet,   Biitiali    Colvmbia  — 

Right  to  Vote — Naturalized  Foreigner — Leave 
to  Appeal]— The  judgment  in  7  B.  C.  R.  368, 
21  Occ.  N.  62,  in  which  it  was  held  that  s. 
8  of  the  Provincial  Elections  Act,  which  pur- 
ports to  prohibit  the  registration  of  Japanese 
as  provincial  voters,  is  ultra  vires,  was  affirm- 
ed. Leave  to  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council  was  granted,  the 
Court  being  of  the  opinion  thajt.  if  it  were 
now  before  the  Privy  Council,  leave  would 
be  granted.  In  re  Tomey  Homma,  21  Occ.  N. 
424,  8  B.  C.  R.  76. 

Ezemptions  front  Tanation  —  Land 
Subsidies  of  the  Canadian  Pacific  Railway — 
Extension  of  the  Boundaries  of  Manitoba — 
Statutes  —  Contract  —  Orant  in  Pr<gsenti  — 
Cause'  of  Action — Jurisdiction — Waiver.]  — 
The   land   subsidy   of   the   Canadian   Pacific 


Railway  Company  authorized  by  44  Y.  c.  1 
(D.)  is  not  a  grant  in  presenti,  and,  conse- 
quently, the  period  of  20  years  of  exemption 
from  taxation  of  such  lands  provided  by 
clause  16  of  the  contract  for  the  construction 
of  the  Canadian  Pacific  Railway  begins  from 
the  date  of  the  actual  letters  patent  of  grant 
from  the  Crown,  from  time  to  time,  after 
they  have  been  earned,  selected,  surveyed, 
allotted,  and  accepted  by  the  Canadian 
Pacific  Railway  Company.  The  exemption 
was  from  taxation  "  by  the  Dominion,  or  any 
province  hereafter  to  be  established,  or  any 
municipal  corporation  therein:" — ^Held,  that 
when,  in  1881,  a  portion  of  the  North- West 
Territories  in  which  this  exemption  attached 
was  added  to  Manitoba,  the  latter  was  a 
province  **  thereafter  established,"  and  such 
added  territory  continued  to  be  subject  to 
the  said  exemption  from  taxation.  The  limi- 
tation in  respect  of  legislation  alfecting  the 
territory  so  added  to  Manitoba,  by  virtue  of 
the  Dominion  Act  44  V.  c.  14,  upon  the  terms 
and  conditions  assented  to  by  the  Manitoba 
Acts  44  V.  (3rd  sess.]  cc.  1  and  6,  are  Consti- 
tutional limitations  or  the  powers  of  the  legis- 
lature of  Manitoba  in  respect  to  such  added 
territory,  and  embrace  the  previous  legislation 
of  the  Parliament  of  Canada  relating  to  the 
Canadian  Pacific  Railway  and  the  land  8ub> 
sidy  in  aid  of  this  construction.  Taxation  of 
any  kind  attempted  to  be  laid  upon  any  part 
of  such  land  subsidy  by  the  North- West  Coun- 
cil, the  North-West  Legislative  Assembly,  or 
any  municipal  or  school  corporation  therein, 
is  Dominion  taxation  within  the  meaning  of 
clause  16  of  the  Canadian  Pacific  Railway 
contract  providing  for  exemption  from  taxa- 
tion. Per  Taschereau,  C.J.C. : — In  the  case 
of  the  Springdale  School  District,  as  the 
whole  cause  of  action  arose  in  the  North- 
west Territories,  the  Court  of  King's  Bench 
for  Manitoba  had  no  jurisdiction  to  entertain 
the  action  or  to  render  the  judgment  appealed 
from  in  that  case,  and  such  want  of  jurisdic- 
tion could  not  be  waived.  Judgment  in  14 
Man.  L.  R.  382,  23  Occ.  N.  159,  varied. 
Rural  Municipality  of  North  Cypress  v.  Cana^ 
dian  Pacific  K.  W.  Co.,  Rural  Municipaliti^ 
of  Argyle  v.  Canadian  Pacific  R.  W.  Co., 
Springdale  School  District  v.  Canadian  Pacific 
R,  TF.  Co.,  25  Occ.  N.  102,  35  S.  C.  R.  550. 

Expenses     of     Criminal     Jnetioe   — 

Powers  of  Provincial  Legislatures — Imposing 
on  Municipalities  Expenses  of  Criminal  Jus- 
tice—57  V.  c.  19,  s.  1  {N.B.)'-Intra  Vires.^ 
—  See  McLeod  v.  Municipality  of  Kings, 
Morison  v.  Municipality  of  Kings,  35  N.  B. 
Reps.  163. 

Perry — Creation  and  License — Jura  R^ 
galia — Dominion  or  Province  —  Public  Har- 
bour— River  Improvennents.] — ^The  right  to 
create  and  license  a  ferry,  having  been  one 
of  the  jura  regalia  or  royalties  which  be- 
longed to  the  Provinces  at  the  union,  so  con- 
tinued after  Confederation,  as  declared  by  a. 
109  of  the  B.  N.  A.  Act;  and  therefore  the 
lease  of  a  ferry  between  the  town  of  Sault 
Ste.  Marie,  in  the  Province  of  Ontario,  and 
the  town  of  Sault  Ste.  Marie,  in  the  State  of 
Michigan,  granted  by  the  Dominion  Govern- 
ment in  18d7,  was  invalid.  The  exclusive 
legislative  authority  over  ferries  given  to  the 
Dominion  Parliament  by  s.-8.  13  of  s.  91  does 
not  carry  with  it  any  right  to  grant  ferries. 
Even  if  the  St.  Mary's  river  at  the  point  in 
question  were  ai  public  harbour  which  passed 
under   s.    108   to   the   Dominion,   this   would 
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not  give  the  Dominion  GoTernment  the 
right  to  grant  an  exclusive  ferry  privilege. 
Bat  it  is  not  a  public  harbour;  some- 
thing more  is  necessary  to  convert  an  open 
river  front  into  a  public  harbour  than  the 
erection  along  it  of  four  or  five  wharves  pro- 
jecting beyond  the  shallows  of  the  shore. 
The  existence  of  -improvements  in  the  river 
bed  in  front  of  the  town,  belonging  to  the 
Dominion  Government,  afforded  no  reason 
for  the  entire  control  of  the  feriy  across  the 
river  being  held  to  be  in  the  Dominion  Gk>v- 
emment.  The  Dominion  Parliament  or  Gov- 
ernment have  a  right  to  regulate  such  ferries 
as  the  ferry  in  question,  for  the  purpose  of 
preventing  them  from  interfering  with  pub- 
lic harbours  and  river  improvements  of  the 
Dominion.  Perry  v.  Clergue,  23  Occ.  N.  91, 
5  O.  L.  R.  357,  2  O.  W.  R.  89. 


Esfclusive  Privilege  — *-  North-West 
Territories  Legislative  AssemhJ4f — Municipal 
Institutions  —  Property  and  Civil  Rights — 
DrlegatioH  of  Powers  —  License  —  Tolls  — 
Hiffhtoay  —  By-law — Private  Ferry,] — The 
Liegislative  Assembly  of  the  Territories  has 
power  to  pass  an  'Ordinance  providing  for 
the  issue  of  an  exclusive  license  to  ferr^  over 
a  navigable  river  and  for  the  imposition  of 
tolls.  Such  power  is  conferred  upon  the  As- 
sembly by  one.  if  not  both,  of  the  following 
provisions  of  the  Dominion  Order  in  Council 
of  26th  June,  1883 — ^made  under  the  author- 
itv  of  the  North- West  Territories  Act — 
which  authorizes  the  passing  of  Ordinances 
in  relation  to:— 3.  Municipal  Institutions  in 
the  Territories — subject  to  any  legislation  by 
the  Parliament  of  Canada  as  heretofore  or 
hereafter  enacted.  (See  EL  N.  A.  Act,  s.  92, 
S.-8.  8.) — 8.  Property  and  civil  rights  in  the 
Territories — subject  to  any  legislation  by  the 
Psarliament  of  Canada  on  these  subjects. 
(See  B.  N.  A.  Act,  s.  92,  8.-s.  16.) — ^The 
power  of  the  Legislative  Assembly  to  dele- 
gHte  its  powers  discussed.  The  question  of 
the  extent  of  the  jurisdiction  of  the  Legis- 
lative Assembly  over  surveyed  highways,  the 
control  of  which  has  been  given  by  Parlia- 
ment to  the  Legislative  Assemblv,  discussed. 
A  municipality  having  by  Ordinance  been 
given,  with  respect  to  a  certain  portion  of  a 
narigable  river,  all  the  powers  of  the  vari- 
ons  officers  named  in  the  Territorial  Ordi- 
nance respecting  ferries: — Held,  that  it  was 
not  necessary  for  the  municipality  to  exer- 
cise its  powers  by  by-law :  and  that  an  agree- 
ment with,  and  a  license  to.  the  licen^^ee,  both 
under  the  corporate  seal  of  the  municipality, 
were  sufficient.  The  plaintiff  held  an  exclu- 
sive license  for  a  ferry.  Another  ferry  was 
operated  within  the  nlaintifTs  territory  by 
an  unincorporated  association  of  persons, 
which  issued  tickets  to  its  members  to  the 
amount  of  their  respective  **  shares  *'  in  the 
association : — Held,  that  this  latter  ferry  was 
not  a  private  ferry,  and  that  the  plaintiff's 
right  was  thereby  infringed.  Humherstone 
V.  Dinner.  2  Terr.  L.  R.  106.  Affirmed,  26 
8.  C.  R.  252,  16  Occ.  N.  258. 

Fravdulent  Entry  of  Horses  at  Eje- 
Uhitiims.]  —  The  Act  to  Prevent  the 
Fraudulent  Entry  of  Horses  at  Exhibitions, 
R.  8.  O.  1897  c.  254,  is  within  the  powers 
of  the  Ontario  Legislature.  A  conviction  of 
the  defendant  for  an  offence  against  that  Act, 
with  an  adjudication  of  a  fine  and  imprison- 
ment in  default  of  payment,  wa<^  affirmed. 
Res  V.  Homing,  24  Occ.  N.  ^48.  8  O.  L.  R. 
215.  3  O.  W.  R.  740. 


Ferries  Aet  —  J nterprovincial  and  Inter- 
national Ferries — Establishment  or  Creation 
— License — Franchise  —  Exclusive  Right,  ] — 
An  Act  respecting  Ferries,  R.  S.  C.  c.  97,  as 
amended  by  51  V.  c.  23,  is  intra  vires  of  the 
Parliament  of  Canada.  The  Parliament  of 
Canada  has  authority  to,  or  to  authorize  the 
Governor-General  in  council  to,  establish  or 
create  ferries  between  a  province  and  any 
British  or  foreign  country,  or  between  two 
provinces.  The  Governor-General  in  council, 
if  authorized  by  Parliament,  may  confer,  by 
license  or  otherwise,  an  exclusive  right  to  any 
such  ferry.  In  re  Jurisdiction  as  to  Ferries, 
26  Occ.  N.  106;  In  re  International  and  In- 
terprovincial  Ferries,  36  S.  C.  R.  206. 

Fisheries  Act  —  Powers  of  Dominion 
Parliament  —  Exclusive  Rights  of  Fishery 
over  Provincial  Property — Ultra  Vires — Li- 
cense Fees — Illegality — Damages.]  —  In  an 
action  for  damages  for  an  alleged  invasion  of 
the  plaintiff's  rights  by  the  defendant  (both 
being  licensees  under  the  Fisheries  Act,  R. 
S.  C  c.  95,  s.  4,  authorized  to  use  trap  nets 
haying  leaders  of  10  fathoms,  for  the  purpose 
of  taking  deep  sea  fish  other  than  salmon,  in 
the  public  waters  of  St.  Margaret's  Bay,  in 
the  province  of  Nova  Scotia),  in  setting  his 
net  within  the  distance  prohibited  by  the 
general  fishery  regulations  of  Nova  Scotia, 
under  penalty  provided  by  the  Act,  it  was 
held,  following  Attorney-General  of  Canada 
V.  Attorney-General  of  Ontario.  [1898]  A. 
C.  701.  that  the  Act,  so  far  as  it  empowered 
the  granting  of  exclusive  rights  of  fishery 
over  provincial  property,  was  ultra  vires: 
and  the  fact  that  the  plaintiff  had  a  leader 
of  25  fathoms  length  attached  to  his  trap, 
whereas  he  bad  only  paid  license  fees  in  re- 
spect to  one  of  10  fathoms,  was  not  an  ille- 
gality relevant  to  the  plaintiff's  case,  and 
was  too  remote  to  prevent  recovery  of  dam- 
ages.   Young  v.  Hamish,  37  N.  S.  Reps.  213. 

Foroigrn  Ooatpaiiles  Ordinance,  1003, 
N.W.T. — Intra  vires  —  Manufacturing  com- 
pany incorporated  under  Dominion  Compan- 
ies Act — ^Application  of  territorial  Ordinance 
— Carrying  on  business  in  Territories  with- 
out registration — Conviction.  Re^  v.  Masscy- 
H arris  Co.    (N.W.T.),  1  W,  L.  R.  45. 

Foreshore  of  Harbonr — Dominion  and 
Provincial  Rights — Terms  of  Union — Public 
Right  of  Way — Canadian  Pacific  Railioay — 
Right  of  Occupation — Act  of  Incorporation 
— B,  N^  A.  Act.] — Held,  in  an  action  for  a 
declaration  that  the  public  has  a  right  of  ac- 
cess to  the  waters  of  Vancouver  harbour 
through  certain  streets  at  the  time  of  the 
construction  of  the  Canadian  Pacific  Rail- 
way were  public  highways  extending  to  low 
water  mark,  and  that  the  public  right  of 
passage  over  them  existed  at  the  time  of  the 
admission  of  British  Columbia  into  Canada, 
but  that  these  public  rights  have  been  extin- 
guished or  suspended  by  reason  of  the  con- 
struction of  the  railway.  The  foreshore  of 
Vancouver  harbour  is  under  the  jurisdiction 
of  the  Parliament  of  Canada,  either  as  hav- 
ing formed  part  of  the  harbonr  at  the  time 
of  the  union  of  British  Columbia  with  the 
Dominion,  or  by  reason  of  the  jurisdiction 
of  the  Dominion  attaching  at  the  union. 
The  Parliament  of  Canada  has  power  to  ap- 
propriate provincial  public  lands  for  the  pur- 
poses of  a  railway  connecting  two  or  more 
provinces.     The  Act  respecting  the  Canadian 
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pacific  Railway,  44  V.  c.  1,  should  not  be 
construed  in  the  same  way  as  an  ordinary 
Act  of  incorporation  of  an  ordinary  railway 
company^  but  it  should  be  interpreted  in  a 
broad  spirit,  and  bearing  in  mind  the  objects 
sought  to  be  accomplished.  Per  Hunter,  C. 
J. : — ^The  British  North  America  Act  assigns 
public  harbours  to  the  Dominion,  not  so 
much  qua  property  or  land  as  qua  harbours; 
the  jurisdiction  of  the  Dominion  is  latent  and 
attaches  to  any  inlet  or  harbour  so  soon  as 
it  becomes  a  public  harbour,  and  is  not  con- 
fined to  such  harbours  as  existed  at  the  time 
of  union.  Attorney-Oeneral  ef  rcl.  City  of 
Vancouver  v.  Canadian  Pacific  R.  W,  Co,, 
11  B.  C.  R.  280,  1  W.  L.  R.  299. 

» 

House  of  Oomn&oiis — Representation  of 
Provinces — B.  N.  A.  Act,  1867,  *.  51 — Agffre- 
gate  Population  of  Canada.] — In  determining 
the  number  of  representatives  to  which  On- 
tario, Kova  Scotia,  and  New  Brunswick  are 
respectively  entitled  after  each  decennial  cen- 
sus, the  words  *'  aggregate  population  of 
Canada  "  in  s.-s.  4  of  s.  51  of  the  B.  N.  A. 
Act,  1867,  mean  the  whole  population  of 
Canada,  including  that  of  provinces  which 
have  been  admitted  subsequent  to  the  passing 
of  the  Act.  Prince  Edward  Island  on  ad- 
mission to  the  union  became  subject  to  the 
provisions  of  s.  51,  and  its  representation  is 
liable  to  be  readjusted  thereunder  after  each 
census.  In  re  Representation  in  House  of 
Commons,  23  Occ  N.  209,  33  S.  C.  B.  475, 
591. 

Ineorporation  of  Company — "  Works 
for  the  General  Benefit  of  Canada  " — Pre- 
amble— Expropriation  of  Land,] — A  company 
was  incorporated  by  a  Dominion  statute, 
which  recited  that  "  it  is  desirable  for  the 
general  advantage  of  Canada  that  a  company 
should  be  incorporated  for  the  purpose  of 
utilizing  the  natural  water  supply  of  the 
Niagara  and  Welland  rivers,  with  the  object 
of  promoting  manufacturing  industries  and 
inducing  the  establishment  of  manufactories 
in  Cana.da,  and  other  businesses,*'  and  that  the 
contemplated  works  would  interfere  with  the 
navigation  of  the  Welland  river.  The  Act 
then  expressly  authorized  the  construction  of 
certain  works  and  the  expropriation  of  land 
for  such  purposes,  incorporating  certain  sec- 
tions of  the  Railway  Act  of  Canada;  and 
also  authorized  the  company  to  enter  into 
certain  contracts  extending  beyond  the  limits 
of  the  province.  The  Act  was  subsequently 
r mended  by  the  Dominion  Parliament,  and  re- 
cognized by  the  Legislature  of  Ontario: — 
Held,  that  the  preamble  shewed  by  implica- 
tion the  intention  of  Parliament  to  give  the 
power  to  deal  with  public  property  of  the 
Dominion  and  to  expropriate  private  property 
in  the  province,  and  the  reason  for  doing  so; 
and  was  a  parliamentary  declaration  that 
the  formation  of  the  company  for  the  pur- 
poses mentioned  was  for  "  the  general  ad- 
vantage of  Canada."  In  re  Ontario  Power 
Co.  of  Niagara  Falls  and  Henson,  2S  Occ. 
N.  227.  6  O.  L.  R.  11,  2  O.  W.  R.  419. 

Inoorpormtion  of  Railway  Coatpamy 
by  ProTinelal  Statute — Work  for  General 
Advantage  of  Canada  —  Declaration  of,  hy 
Dominion  Statute — Application  of  Provincial 
Crown  Franchises  Regulation  Act,]  —  The 
defendants  were  originally  incorporated  in 
1897  by  a  Provincial  Act.  In  1898.  by  a 
Dominion  Act.  their  objects  were  declared  to 


be  works  for  the  general  advantage  of  Can- 
ada and  thereafter  to  be  subject  to  the  legis- 
lative authority  of  the  Parliament  of  Canada 
and  the  provisions  of  the  Railway  Act : — 
Held,  setting  aside  an  order  allowing  the 
Provincial  Attorney-General  to  bring  an  ac- 
tion at  the  instance  of  a  relator  under  the 

I  Crown  Franchises  Regulation  Act,  that  the 
said  Act  did  not  apply  to  the  company.     At- 

i  tomey-General  for  British  Columbia  v.  Van- 
couver, Victoria,  and  Eastern  R.  W.  and 
Navigation  Co.,  9  Bl  C.  R.  338. 

fnfl^f^u  I«aiids  —  Surrender — Proprietary 
Right — Power  of  Disposition — B.  N.  A.  Act, 
s.  91 — Leave  to  Appeal.] — Lands  in  Ontario 
'•  surrendered  by  the  Indians  by  the  treaty  of 
1873,  belong  in  full  beneficial  interest  to  the 
Crown  as  representing  the  province,  subject 
only  to  certain  privileges  of  the  Indians  re- 
served by  the  treaty.  The. Crown  can  only 
dispose  thereof  on  the  advice  of  the  Ministers 
and  under  the  seal  of  the  province.  St. 
Catharines  Milling  Co.  v.  The  Queen,  14  App. 
Cas.  46,  followed.  The  Dominion  Govern- 
ment having  purported,  without  the  consent 
of  the  province,  to  appropriate  part  of  the 
surrendered  lands  under  its  own  seal  as  a 
reserve  for  the  Indians  in  accordance  with 
the  said  treaty: — Held,  that  this  was  ultra 
vires  the  Dominion,  which  had,  by  s.  91  of 
the  British  North  America  Act,  exclusive 
legislative  authority  over  the  lands  in  ques- 
tion, but  had  no  proprietary  rights  therein. 
The  consent  of  the  province  having  been 
subsequently  provided  for  by  a  statutory 
agreement  between  the  two  governments,  the 
special  leave  to  appeal  granted  upon  the  re- 
presentation of  the  general  public  importance 
of  the  question  involved  would  probably  have 
been  rescinded  if  a  petition  to  that  effect  had 
been  made.  Judgment  in  32  S.  C.  R.  1  af- 
firmed. Ontario  Mining  Co.  v.  Seybold, 
[1903]   A.  C.  73, 

Interest  —  Rate  of — Mortgage — Redemp- 
tion— British  Company  Lending  Money  in 
Canada— Contract  —  Application  of  Law  of 
Canada  —  Tender  of  Mortgage  Money  — 
Agents  in  Canada — Bill  of  Exchange.] — ^In 
an  action  to  compel  the  defendants,  mort- 
gagees in  Great  Britain,  to  accept  the  princi- 
pal money  and  interest  due  on  a  ten-year 
mortgage,  which  had  run  for  six  and  one- 
half  years,  under  the  provision  of  R.  S.  C. 
c.  127,  s.  7,  in  which  it  was  contended  that 
that  section  was  ultra  vires  of  the  Dominion 
Parliament,  and  that  the  tender  was  not 
made  to  the  proper  agents : — Held,  that  the 
section  was  Intra  vires  of  the  Dominion  Par- 
liament, and  it  was  not  restricted  in  its  ap- 
plication to  such  mortgages  as  are  mentioned 
in  s.  3  of  the  Act,  but  applies  to  every  mort- 
gage on  real  estate  executed  after  the  Ist 
July.  1880.  where  the  money  secured  **  is 
not  under  the  terms  of  the  mortgage  payable 
till  a  time  more  than  five  years  after  the 
date  of  the  mortgage."  2.  That  the  words 
of  B.  25  of  R.  S.  O.  1897  c.  205,  are  wide 
enough  to  apply  to  mortgages  executed  prior 
to  the  passing  of  that  Act.  3.  That  the  de- 
fendants* Imperial  Act  of  incorporation  gave 
them  the  right  to  lend  money  in  Canada  in 
the  same  way  as  an  individual  could  do,  but 
pave  them  no  higher  or  other  rights.  4.  That 
the  loan  being  made,  the  property  situated, 
and  the  mortgage  giving  the  option  of  pay- 
ment, in  Canada,  the  law  of  Canada  must 
govern   in   relation   to   the  contract  *nd   its 
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incidents.  5.  That  the  agency  of  the  persons 
to  whom  the  tender  was  made  was  established 
and  that  the  tender  of  a  bill  of  exchange  was 
sufficient  under  the  terms  of  the  mortgage. 
Bradhurn  v.  Edinburgh  Life  Assurance  Co,, 
23  Occ.  N.  199,  5  O.  L.  R.  657,  2  O.  W.  U. 
253. 

Iies^lAtiTe  Assembly  —  Powers  of 
Speaker  —  Precincts  of  House  —  Expulsion 
from.] — The  public  have  access  to  the  legis- 
lative chambers  and  precincts  of  the  House 
of  Assembly,  as  a  matter  of  privilege  only, 
under  license  either  tacit  or  express,  which 
can  be  revoked  whenever  necessary  in  the 
interest  of  order  and  decorum.  The  power 
of  the  Speaker  -and  officers  of  the  House  to 
preserve  order  may  be  exercised  during  the 
intervals  of  adjournment  between  sessions  as 
well  as  when  the  House  is  sitting.  A  stair^ 
case  leading  from  the  street  entrance  up  to 
the  corridor  of  the  House  is  a  part  of  the 
precincts  of  the  House^  and  a  member  of  the 
public  who  conducts  himself  thereon  so  as  to 
interfere  with  the  discharge  by  members  of 
their  public  duties  may  lawfully  be  removed. 
Judgment  in  36  N.  S.  Reps.  211,  (ante  As- 
sault. 1>  reversed,  and  a  new  trial  ordered. 
Paynon  v.  Hubert,  24  Occ.  N.  168,  34  S.  C. 
R.  400. 

IiesislAtlTe  Assembly — Power  to  Punish 
for  Contempt — Court  of  Record  —  Limited 
Jurisdiction — Warrant — Seal,]  — ^A  Provincial 
House  of  Assembly  is  not  a  general  court  of 
rei'ord,  but  only  one  for  the  purposes  specifiecf 
in  R.  S.  N.  8.,  5th  ser..  c.  30.  2.  A  warrant 
under  the  hand  and  seal  of  the  Speaker  of 
the  Nova  Scotia  House  of  Assembly,  reciting 
that  T.  was  by  resolution  of  the  House  ad- 
judged guilty  of  a  contempt  thereof,  commit- 
ted in  the  face  of  the  House,  and  was  ad- 
judged to  be  committed  to  gaol,  commanded 
the  Sergeant-at-Arms  to  convey  T.  to  gaol 
and  the  gaoler  to  receive  him: — Held,  that 
the  commitment  was  not  under  the  Act ;  that 
the  House  can  only  proceed  for  contempt  in 
the  way  pointed  out  by  the  Act  and  not  by 
a  general  warrant.  3.  Assuming  that  the 
House  had  the  right  to  punish  for  a  con- 
tempt committed  In  its  face  while  acting  as 
a  court  of  record  inquiring  into  a  libel,  the 
warrant  should  shew  that  the  House  was  sit- 
ting as  a  court  of  record,  which  it  did  not 
shew.  Van  Sandatt  v.  Turner,  6  Q.  Bl  783, 
followed.  If  the  House  was  a  court  of  re- 
cond,  the  warrant  was  bad  because  not  under 
seal  and  not  running  in  the  name  of  Her 
Majefsty.  5.  Even  if  the  House  had  power 
to  commit  for  contempt  in  excess  of  that 
«pecially  conferred  by  the  statute,  it  could  not 
commit  to  the  common  gaol,  but  only  to  the 
#^i8tody  of  an  officer  of  the  House.  In  re 
Thomas,  21  Occ,  N.  503. 


liiqwor  Ueease  Act  of  Britisb  Ool- 
-Matbia — Brewer  license  under  Dominion  In- 
land Revenue  Act — Sale  of  beer  without  pro- 
vincial license — Conviction — Validity.  Rew 
V.  yeiderstadt   rB.C),  2  W.  L.  R.  272. 

Uqnor  Aet  of  Manitoba — Powers  of 
provincial  Legislature.] — ^The  Manitoba  Li- 
<|uor  Act  of  1900,  for  the  suppression  of  the 
liquor  traffic  in  that  province,  is  within  the 
powers  of  the  Provincial  Legislature,  its  sub- 
ject being  and  having  been  dealt  with  as  a 
matter  of  a^  merely  local  nature  in  the  pro- 
vince,   within    the    meaning    of    the    British 


North  America  Act,  1867,  s.  92,  s.-s.  16,  not- 
withstanding that  in  its  practical  working  it 
must  interfere  with  Dominion  revenue,  and 
indirectly  at  least  with  business  operations 
outside  the  province.  Attorney-CJeneral  for 
Ontario  v.  Attorney-General  for  the  Domin- 
ion, [1896]  A.  C,  348,  followed.  Judgment 
in  21  Occ.  N.  212,  13  Man.  U  R.  239,  re- 
versed. Attorney-General  of  Manitoba  v. 
Manitoba  License  Holders*  Association, 
[1902]   A.  C,  73. 

Uquor    Uoense    Act,    Nova    Seotia — 

Provision  Requiring  Wholesale  Licenses — In- 
tra Vires — Sale  without  License — Action  for 
Price,] — In  an  action  to  recover  the  price 
of  a  quantity  of  liquor  sold  by  the  plaintiff 
to  J.,  payment  for  which  was  guaranteed  by 
the  defendant  M.,  it  appeared  that  at  the 
time  of  the  sale  the  plaintiff  carried  on  busi- 
ness in  Truro,  where  no  licenses  for  the  sale 
of  liquor  were  issued.  By  the  Liquor  License 
Act  of  1895,  s.  56,  no  person  shall  sell  by 
wholesale  or  by  retail  any  liquors  without 
having  first  obtained  a  license.  It  was  con- 
tended on  behalf  of  the  plaintiff  that  this 
section  was  ultra  vires  the  Provincial  Legis- 
lature, so  far  as  it  related  to  wholesale  li- 
censes: — •  Held,  that  the  Legislature  had 
power  to  enact  laws  requiring  dealers  in  in- 
toxicating liquors,  whether  wholesale  or  re- 
tailj  to  take  out  licenses,  and  that  this  not 
having  been  done  in  the  present  case,  the 
sale  was  illegal  and  the  plaintiff  could  not 
recover.  Brown  v.  Moore,  33  N.  S.  Reps. 
381. 

Liquor  Uoonse  Act  of  Omtario,  s*  10 

— Selling  liquor  on  vessels — Territorial  limits 
of  province — ^Treaties  —  Offence  committed 
upon  great  lakes — Jurisdiction — ^Admiralty — 
International  law — ^Municipal  law — Foreign 
vessel — BIritish  North  America  Act — Electoral 
divisions  of  province— Conviction — Jurisdic- 
tion of  police  magistrate — Place  where  of- 
fence committed — Unlawfully  allowing  liquor 
to  be  sold — Master  of  ship — "  Occupant " — 
"  House,  shop,  room,  or  other  place " — 
Amendment  of  conviction  —  Costs.  Rew  v. 
Meikleham,  6  O.  W.  R.  945.  11  O.  L.  R.  366. 

Itiqitor  Act  of  Ontario,  1908 — Intra 
Vires — Voting  on  by  Electors — Delegation  of 
Legislative  Power — Corrupt  Practices — Ap- 
pointment of  Judge  to  Conduct  Trial,] — ^The 
subject  matter  of  the  Ontario  Liquor  Act, 
1902,  is  one  with  regard  to  which  the  Legis- 
lature is  competent  to  enact  a  law  or  laws. 
Attorney-General  for  Ontario  v.  Attorney- 
General  for  the  Dominion.  [1896]  A.  348, 
and  Attomey-Gteneral  of  Manitoba  v.  Mani- 
toba License  Holders'  Association,  [1902]  A. 
C.  73.  followed.  The  Legislature,  in  enacting 
the  Liquor  Act.  did  not  exceed,  or  fail  to 
properly  exercise  its  powers.  legislation 
which  provides  a  law,  but  leaves  the  time  and 
manner  of  its  taking  effect  to  be  determined 
by  the  vote  of  the  electors,  is  not  a  delega- 
tion of  legislative  power  to  them.  Russell 
V.  The  Queen,  7  App.  Oas.  829.  The  Queen  v. 
Burah,  3  App.  Cas.  889,  and  City  of  Freder- 
icton  V.  The  Queen,  3  S.  C.  R.  a05.  followed. 
Bv  s.  91  (4),  providing  that  the  President 
of  the  Hieh  Court  shall  designate  a  County 
or  District  Judge  to  conduct  the  trial  of  per- 
sons accused  of  corrupt  practices  at  the  tak- 
ing of  the  vote  under  part  I.,  the  liegislature 
did    not    assume    the    power    of    appointing 
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Judges,  and  did  not  exceed  its  powers  in  pro- 
viding that  a  Oonnty  or  District  Judge  de- 
signated should  exercise  jurisdiction  outside 
of  his  own  county  or  district;  and  a  Judge 
so  designated  may  ti^  the  accused  without  a 
jury.  Rem  v.  Carlisle,  23  Occ.  N.  321,  6  O. 
L.  R,  718,  2  O.  W.  R.  906. 

Itiqitor  lieeiuM  Aet»  Ontario — Keeping 
Liquor  for  Sale—Clul — R.  8,  O.  o.  2^5, 
».  53 — Intra  Vires.] — See  Regina  Y.  Light- 
hurne,  21  Occ.  N.  241. 

Ifoam  Corporatloiia  Act — Intra  Vires — 
Penalty  —  Prohibition — Conviction.]  — Ap- 
peal by  defendants,  under  s.-s.  4  of  s.  117 
of  the  Loan  Corporations  Act.  R.  S.  O.  18!>7 
c.  205.  from  their  conviction  by  the  police 
magistrate  for  the  city  of  Toronto,  of  the 
offence  of  having,  acting  as  agents  for  the 
Preferred  Mercantile  Company  of  Boston  (in- 
corporated), entered  into  a  contract  contrary 
to  the  provisions  of  s.  117: — Held,  confirm- 
ing the  conviction  that  there  was  no  right 
of  appeal.  Rem  V.  Pierce,  25  Occ.  N.  70,  4 
O.  W.  R.  411,  5  O.  W.  R  464,  9  O.  L.  R. 
374. 

Itiqitor  Aet  of  Ontario,  IOCS — Refer- 
endum — Power  of  Legislature — Trial  of  Of- 
fenders —  Constitution  of  Court — "  To  Con- 
duct the  Trial** — Countg  Judge  —  Issue  of 
Summons — Adjournment  for  Sentence.]— On 
a  motion  to  quash  a  conviction  for  attempting 
to  put  a  paper  other  than  a  ballot  paper  au- 
thorisEed  by  law  into  a  ballot  box,  contrary 
to  the  provisions  of  s.  191  of  the  Ontario 
Election  Act  and  s.  91  of  the  Liquor  Act, 
1902 : — ^Held.  that  the  reference  by  the  Legis- 
lature of  such  a  question  as  that  mentioned 
in  s.  2  of  the  Liquor  Act,  1902,  to  the  vote 
of  electors,  instead  of  the  Legislature  itself 
deciding  it.  ia  unusual,  but  well  within  the 
powers  of  the  Legislature: — Held,  also,  that 
the  intention  of  the  Legislature  under  s.-s.  4 
of  s.  91  was  to  create  a  tribunal  with  au- 
thority to  try  certain  specific  offences ;  that 
the  Court  so  created  had  power  under  the 
words  "  to  conduct  the  trial  **  to  bring  the 
party  charged  before  the  Court,  try  him  for 
the  offence,  and  sentence  him  if  found  guilty ; 
that  the  County  Judge  appointed  to  conduct 
the  trial  does  not  act  as  a  County  Judge,  but 
as  a  Court  specially  created ;  that  it  was  in- 
tended that  he  should  act  out  of  his  own 
county  in  holding  the  actual  trial ;  that  he 
may  issue  his  summons  in  his  own  county  or 
elsewhere;  and  has  power,  after  finding  the 
accused  guilty,  to  adjourn  the  Court  to  a 
subsequent  dav  for  the  purpose  of  passing 
sentence.  Section  191  of  R.  S.  O.  1897  c.  9 
is  wide  enough  not  only  to  meet  the  case  of 
an  offending  returning  officer  or  deputy  re- 
turning officer,  but  that  of  anv  other  person. 
Rem  V.  WaUh,  23  Occ.  N.  186,  5  O.  L,  R. 
527,  2  O.  W.  R.  222.  3  O.  W.  R.  31. 

IfOttery  —  Contract  —  Illegal  Considera- 
tion.] —  The  Provincial  Legislatures  have  no 
jurisdiction  to  permit  the  operation  of  lotter- 
ies forbidden  by  the  criminal  statutes  of  Can- 
ada. A  contract  in  connection  with  a  scheme 
for  the  operation  of  a  lottery  forbidden  by  the 
criminal  statutes  of  Canada  is  unlawful,  and 
cannot  be  enforced  in  a  court  of  justice. 
The  illegality  which  vitiates  such  a  contract 
cannot  be  waived  or  condoned  by  the  conduct 
or  pleas  of  the  party  against  whom  it  is  as- 
serted, and  it  is  the  duty  of  the  Courts,  ex 


I  mero  motu,  to  notice  the  nullity  of  such 
contracts  at  any  stage  of  the  case  and  with- 
out pleadings.  Per  Girouard,  J.,  dissenting. 
In  Oanada,  before  the  Criminal  Code,  1892^ 
lotteries  were  mere  offences  or  contraven- 
I  tions,  and  not  crimes,  and  consequently  the 
•  Act  of  the  Quebec  Legislature  is  constita- 
tional.  UAssodation  St.  Jean  Baptiste  ds 
Montreal  v.  Brault,  21  Occ.  N.  5,  30  S.  C. 
R.  596. 

Haciatratoa'  Courts  —  Jurisdiction  — 
Delegation  of  Powers  —  Powers  of  Police 
Magistrate  —  Summary  Trials  —  Criminal 
Code,  s,  7S5.]— Section  785  of  the  Criminal 
Code  confers  on  the  police  and  stipendiary 
magistrates  in  the  province  of  Ontario,  in 
case  of  a  person  charged  with  having  com- 
mitted an  offence  for  which  he  may  be  tried 
at  a  court  of  the  general  sessions  of  the 
peace,  power  to  try  the  offence  summarily 
with  the  consent  of  the  party  charged. 
The  Criminal  Code  Amendment  Act,  190O, 
extended  the  power  to  police  and  stipen- 
diary magistrates  of  cities  snd  incorporated 
towns  In  every  other  part  of  Canada ; 
— Held,  that  the  Court  would  take  notice  of 
the  offences  that  might  be  tried  at  the  court 
of  general  sessions  of  the  peace,  and  that 
the  police  magistrate  of  a  city  in  New  Bruns- 
wick had  power  to  try  such  offences,  thougb 
there  was  no  court  of  general  sessions  of  the 
peace  in  that  province.  An  Act  of  the 
provincial  legislature  which  creates  each  and 
every  stipendiary  or  police  magistrate  a  Courts 
With  all  the  powers  and  jurisdictions  which 
any  Act  of  the  Parliament  of  Canada  has 
conferred,  or  may  confer,  or  which  any  Act 
of  Parliament  purports  to  confer  upon  any 
stipendiary  or  police  magistrate  within  the 
province,  is  not  a  delegation  of  the  powers 
conferred  exclusively  on  the  provincial  legia* 
lature  by  the  British  North  America  Act, 
1867,  and  is  intra  vires  the  provincial  legii^ 
lature.  Ew  p,  Vancini,  36  N.  B.  Reps.  456w 
(Affirmed    by    Supreme    Court   of    Canada)^ 


Masters    aad    Serraats    O] 

B.  y.  A,  Act — Constitution  of  Courts — ^Ap- 
pointment  of  Judges  —  Property  and  Civil 
Rights-Justices    of    the    Peace-— Conviction 
— :V.   W.   T.  Act— Orders  in  CouncU.]— The 
Masters    and    Servants    Ordinances,    R.    O. 
1888  c.  36,  enacted  that  it  should  be  lawfar 
for  any  justice  of  the,  peace,   on  complaint 
.     .     .     by  any     .     .    servant  of    .     .     non- 
payment of  wages     .     .    by  his  master    .     ^ 
to  order  such  master  to  pay  such  complainant 
one  month's  wages  in  addition  to  the  amount 
of  wages  then  actually  due  him     .     .     toge- 
ther with  the  costs  of  prosecution,  the  same 
to  be  levied  by  distress     .     .     and  in  default 
of  sufficient  distress,  to  be  imprisoned    . 
— Held,   Rouleau,   J.,   dissenting,   and   Scott, 
J.,   expressing  no  opinion — against  the  con- 
tention that  the  provision  was  ultra  vires  of 
the   Territorial   Legislature  on   the   groundtr 
that   it   assumed    (1)    to   impose  a  penalty 
with   imprisonment    to   enforce    it,    and    (2) 
Co  provide   for   the  appointment  of  judicial 
officers — that   the  ppx>visioh   was   within   the 
powers  conferred  upon  the  Territorial  Legis- 
lature by  the  orders  in  council  promulgated 
under  the  N.  W.  T.  Act,  R.  S.  C.  c.  50,  s. 
13,    of    11th    May,    1877,    and    26th    June, 
1883.  —  The  former  order  in  council  gave 
power  to  pass  Ordinances  in  relation  to:  6. 
The  administration  of  justice,  including  the- 
constitution,   organization,   and    maintenance- 
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of  Territorial  Courts  of  civil  jurisdiction* 
7.  The  imposition  of  punishment  by  fine, 
penalty,  or  imprisonment  for  enforcing  any 
Territorial  Ordinances.  8.  Property  and 
civil  rights  in  the  Territories,  subject  to  any 
lesrislation  by  the  Parliament  of  Canada  on 
these  subjects.  The  latter  order  in  council 
contained  clauses  in  the  same  words.  Per 
Wetmore  and  McGuire,  J.J. :  The  provision 
in  question  of  the  Masters  and  Servants 
Ordinance  did  not  purport  to  constitute  a 
criminal  offence,  but  was  designed  to  give 
enlarged  rights,  and  a  more  effective  and 
speedy  remedy  with  respect  to  a  civil  con- 
tract; the  remedy  by  imprisonment  is  a  com- 
petent exercise  of  the  power  to  legislate  un- 
der the  above  cited  paragraptis  of  the  order 
in  council,  and  paragraph  6  does  not  exclude 
the  power  of  appointing  judicial  officers.  The 
Dominion  Statute  54  &  55  V.  c.  22.  s.  6,  sub- 
stituting a  new  section  for  s;  13  of  the  N. 
W,  T.  Act,  K.  S.  C.  c.  50,  is  more  restrictive 
than  the  terms  of  paragraph  6  of  the  order 
in  council,  paragraph  10  of  the  section  read- 
ing as  follows :  "  10.  The  administration  of 
justice  in  the  Territories,  including  the  con- 
stitution, onanization,  and  maintenance  of 
Territorial  Courts  of  civil  jurisdiction,  in- 
ciading  procedure  therein,  but  not  including 
the  power  of  appointing  any  judicial  officers." 
Per  Richardson,  Wetmore,.  and  McGuire,  J.J. : 
The  legislature  having  power  to  pass  the  pro- 
vision in  question  of  the  Masters  and  Ser- 
vants Ordinance  at  the  time  •  it  was  passed, 
the  provision  did  not  cease  to  be  valid  by 
reason  of  the  subsequent  restriction  placed 
upon  the  power  of  the  legislature.  Ootoer  v. 
Joiner,  2  Terr.  L.  R.  387. 

MiMtia  Aet — Expense  of  Calling  Out 
Miltia  —  Imposition  on  Municipality  —  Har- 
&oi»r — Preservation  of  Peace  in,] — Sub-sec- 
tions 5  and  6  of  s.  34  of  the  Militia  Act  of 
Canada,  R.  S.  C.  c  41,  by  which  the  cost 
of  militia  corps  called  out  in  aid  of  the  civil 
power,  is  imposed  on  the  municipality  in 
which  their  services  are  required,  are  intra 
vires  of  the  Parliament  of  Canada.  2..  The 
harbour  of  Montreal  being  within  the  muni- 
cipality of  the  city  of  Montreal,  the  city  is 
liable  for  the  cost  of  militia  corps  called 
oat  for  the*  preservation  of  peace  in  the  har- 
bour, although  the  harbour  commissioners 
and  the  federal  government  are  vested  with 
certain  rights  in  such  harbour.  Gordon  v. 
City  of  Montreal,  Q.  R..  24  S.  C.  465. 


*owers  of  Provincial  Legis- 
lature— Municipal  Corporation  —  By-law  — 
Statute  Validating — Electric  Light  Company.] 
— See  BuU  Electric  Co,  v.  Ottawa  Electric 
Co.,   [1902]  A.  C.  237. 

Manielpal  Corporations — By-law  Lin 
cen^ng  Insurance  Agents,] — ^The  Ordinance 
incorporating  the  city  of  Calgary  (No.  33  of 
1893,  s.  117,  S.-S.  41),  empowering  the  city 
to  pass  by-laws  "for  controlling,  regulating, 
and  licensing  .  .  .  insurance  comjpianies, 
offices,  and  agents  .  .  ..  and  collecting 
license  fees  for  the  same:** — Held,  that  the 
provision  was  intra  vires  of  the  Legislative 
AjBsemhly  of  the  Territories.  EnjUish  v. 
O'A'etfl,  4  Terr.  L.  R.  74. 

Manieipal  Oorporatioiis — Shops — Early 

Closing  By-law  —  Shops   Regulation  Act  — 

Winnipeg  Charter  —  Discrimination  —  Op- 

jtression — Powers  of  Provincial  Legislature — 

i>— 10 


Interference  with  Trade  and  Commerce,] — 
Rule  nisi  to  quash  the  conviction  of  the  de- 
fendant for  breach  of  a  by-law  of  the  city 
of  Winnipeg  requiring  all  shops  with  certain 
exceptions  to  be  closed  after  6  o'clock  p.m., 
except  on  certain  days.  The  by-law  in  ques- 
tion was  passed  in  July,  1900,  under  the 
Shops  Regulation  Act,  R.  S.  M.  1892  c.  140, 
(c.  156  of  R.  S.  M.  1902,  which  came  into 
force  on  6th  March,  1903.)  In  March, 
1902,  the  Winnipeg  charter  being  c.  77  of  the 
statutes  of  that  year,  came  into  force,  and  the 
new  Municipal  Act,  c.  116  of  R.  S.  M. 
1902,  contains  a  clause  (2a),  providing  that 
the  city  of  Winnipeg  is  not  included  in  the 
expression  "  municipality,"  when  the  same 
occurs  in  the  Act: — Held,  without  deciding 
whether  the  present  Shops  Regulation  Act 
applies  to  the  city  or  not,  that  the  joint 
effect  of  s.  931  of  the  Winnipeg  charter, 
and  s.  527  of  the  Municipal  Act,  and  of  s.-s. 
14  and  16  of  the  Interpretation  Act,  R.  S. 
M.  1902  c.  89,  is  to  retain  and  keep  in  force 
the  by-law  in  question : — Held,  also,  that,  as 
the  by-law  in  question  was  in  strict  accordance 
with  the  powers  conferred  by  the  legislature 
in  the  Act  under  which  it  was  passed,  its 
provisions  could  not  be  held  to  be  unreason- 
able, uncertain,  or  oppressive,  so  as  to  ren- 
der it  invalid  or  unenforcible.  Bryden  v. 
Union  Colfiery  Co.,  [18991  A.  C.  580,  Re 
Boylan,  15  O.  R.  13,  and  Sinmions  v.  Mai- 
lings, 13  Times  L.  R.  447,  followed :— Held, 
also,  that  the  provisions  of  the  Shops  Regu- 
lation Act  are  intra  vires  of  the  provincial 
legislature,  under  s.  92  of  the  British  North 
America  Act,  1867,  as  dealing  with  a  matter 
of  a  merely  local  and  private  nature  in  the 
province,  and  not  interfering  with  the  regu- 
lation of  trade  and  commerce,  assigned  to- 
the  Dominion  Parliament  by  s.  91,  to  as  great 
an  extent  as  the  legislation  in  question  in 
Attorney-General  for  Ontario  v.  'Attorney- 
General  for  Canada,  [1896]  A.  C.  348,  and: 
Attorney-General  for  Manitoba  v.  Matiitoba 
License  Holders*  Association,  [1902]  A,  C. 
77.  Stark  v.  Schuster,  24  Occ.  N.  187,  14 
Man.  L.  R.  672. 

Poiv^er  Company — Construction  of  Sta- 
tute— Legislative  Jurisdiction — Parliament  of 
Canada — Local  Works  and  Undertakings — 
Recital  in  Preamble — Enactments  Clause-^ 
General  Advantage  of  Canada  —  Subject 
Matter — Presumption — Practice  —  Motion  to 
Refer  Case  for  Further  Evidence,] — In  con- 
struing an  Act  of  the  Parliament  of  Canada,^ 
there  is  a  presumption  in  law  that  the  juris- 
diction has  not  been  exceeded.  Where  the 
subject  matter  of  legislation  by  the  Parlia- 
ment of  Canad^,  although  situate  wholly 
within  a  province,  is  obviously  beyond  the 
powers  of  the  local  legislature,  there  is  no 
necessity  for  an  enacting  clause  specially  de- 
claring the  works  to  be  for  the  general  ad- 
vantage of  Canada  or  for  the  advantage  of 
two  or  more  of  the  provinces.  Semble,  per 
Da  vies,  J.  (Idington,  J.,  contra),  that  a 
recital  in  the  preamble  to  a  special  private 
Act  enacted  by  the  Parliament  of  Canada,,  is 
not  such  a  declaration  as  that  contemplated 
by  S.-8.  10  (c)  of  s.  92  of  the  British  North 
America  Act,  1867,  in  order  to  bring  the 
subject  matter  of  the  legislation  within  the 
jurisdiction  of  Parliament.  Judgment  of  the 
Court  of  Appeal,  8  O.  L.  R.  88,  3  O.  W.  R. 
865,  24  Occ.  N.  332,  affirmed.  A  motion, 
made  while  the  case  was  standing  for  judg- 
ment, to  have  the  case  remitted  back  to  the 
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Court  below  for  the  puiiiuse  of  the  adduction 
of  newly  discovered  evidence  as  to  the  refusal 
of  Parliament  to  make  the  above  mentioned 
declaration,  was  refused  with  costs.  Hew- 
9on  V.  Ontario  Power  Co.  of  Niagara  FalU, 
25  Occ.  N.  137,  36  S.  C.  B.  596. 


nem  of  ProTiKoial  lieffialAtwe  — 

Act  to  prevent  profanation  of  Lord's  Day — 
Work — Necessity — Conveying  travellers.  •  Re 
Lord'9  Day  Act  of  Ontario,  1  O.  W.  R.  312, 
2  O.  W.  B.  672. 

Prairio  Fire  Ordlaaaoe  —  Powers  of 
territorial  legislature  —  Intra  vires  —  Cana- 
dian Pacific  Railway — Conviction — Evidence 
as  to  cause  of  fire.  Rex  v.  Canadian  Pacific 
Co,  (N.W.T.),  1  W.  L.  R.  80. 

ProkiMtloii    of   Trmdias    Stamps   — 

Municipal  By-law — Statute* — Construction.} 
The  Quebec  statute  8  Edw.  VII.  c.  39  is  with- 
in the  powers  of  the  legislature,  and  gives 
to  every  municipal  council  in  the  province 
power  to  pass  by-laws  to  prohibit  the  giving, 
selling,  exchanging,  distributing,  or  receiving 
trading  stamns,  coupons,  or  other  like  things, 
and  prohibiting  every  person  from  giving, 
selling,  or  exdianging  them;  such  matter 
being  one  concerning  property  and  civil  rights 
in  the  province.  2.  A  statute,  however 
obscure  its  terms,  should  not  be  treated  as 
void— a  meaning  must  be  found  for  it  and 
applied.  WUder  v.  City  of  Quebec,  Q.  R. 
25  S.  C.  128. 

Railway  Oompaay — Negligence — Agree- 
ments for  Exemption  from  Liability — Power 
of  Parliament  to  Prohibit,} — Upon  a  refer- 
ence by  the  Governor-General  in  council : — 
Held,  that  an  Act  of  the  Parliament  of  Can- 
ada (4  Edw.  VII.  c.  31),  providing  that  no 
railway  company  within  its  jurisdiction  shall 
be  relieved  from  liability  for  damages  for 
personal  injury  to  any  employee  by  reason  of 
any  notice*  condition,  or  declaration  issued 
by  the  company,  or  by  any  insurance  or  pro- 
vident association  of  railway  employees,  or 
of  rules  or  by-laws  of  the  company  or  asso- 
ciation, or  of  privity  of  interest  or  relation 
between  the  company  and  association  or  con- 
tribution by  the  company  to  funds  of  the 
association,  or  of  any  benefit,  compensation, 
or  indemnity  to  which  the  employee  or  his 
personal  representatives  may  become  entitled 
to  or  obtain  from  such  association,  or  of  any 
express  or  implied  acknowledgment,  acquit- 
tance, or  release  obtained  from  the  associa- 
tion prior  to  such  injury,  purporting  to  re- 
lieve the  company  from  liabittty,  is  intra  vires 
of  Parliament.  In  re  Jurisaiction  of  Parlia- 
ment as  to  Contracts  of  Railway  Companies, 
25  Occ.  N.  105;  In  re  Railway  Amendment 
Act,  36  S.  C.  R.  136. 

tLsJlvrsm^Prohibited  Contract  —  Con- 
solidated Rjailway  Act,  1897,] — Judgment  in 
Q.  R.  8  Q.  B.  555  affirmed.  Macdonald  v. 
Riordan,  30  S.  C.  R.  619. 

Besistratioa  of  Ids  Pendeiis  —  Im- 
perial Acts  in  Force  in  Yukon  Territory — 2  at 
S  V,  c.  It  {Imp.)—R,  8.  C,  c,  SO—Transfer 
of  Land— Fraud— Land  Titles  Act,  1894  — 
Pleading  —  Rules  of  Court  —  Yukon  Ordin- 
ances, 1902,  c.  n  —  Rules  US,  115,  111  - 
Estoppel,} — ^The  provisions  of  the  Imperial 
Act  2  &  3  V.  c.  11,  in  respect  to  the  regis- 
tration of  notices  of  lis  pendens  and  for  the 


protection  of  bona  fide  purchasers  pendente 
lite,  are  of  purely  local  character,  and  do  not 
extend  their  application  to  the  Yukon  Terri- 
tory by  the  introduction  of  the  English  law 
generally  as  it  existed  on  the  15th  July,  1870, 
under  s.  11  of  the  North-West  Territories 
Act  B.  8.  C.  c.  50.  Under  the  provisions  of 
the  Land  Titles  Act,  1894,  s.  126,  a  bona  fide 
purchaser  from  tlie  registered  owner  of  land, 
subject  to  the  operation  of  that  statute,  is 
not  bound  nor  affected  by  notice  of  lis  pen- 
dens which  has  been  improperly  filed  and 
noted  upon  the  folio  of  the  roister 
containing  the  certificate  of  title  as  an  in- 
cumbrance or  charge  upon  the  land.  The 
exception  as  to  fraud  referred  to  in  s.  126 
of  the  Act  means  actual  fraudulent  trans- 
actions in  which  the  purchaser  has  partici- 
pated, and  does  not  include  constructive  or 
equitable  frauds.  Assets  Co.  v.  Mere  Roihi, 
21  Times  L.  R.  311,  referred  to  and  ap- 
proved. In  an  action  to  set  aside  a  convey- 
ance as  made  in  fraud  of  creditors,  the  de- 
fendant, desiring  to  meet  the  action  by  setting 
up  that  there  was  no  debt  due,  and,  conse- 
quently, that  no  such  fraud  could  exist,  must 
allege  these  objections  in  his  pleadings.  In 
the  present  case  the  defendant,  having  failed 
to  plead  such  defence,  was  allowed  to  amend 
on  terms,  Taschereau,  C.J.C.,  dissenting. 
Syndicat  Lyonnais  du  Klondyke  r,  McOrade, 
25  Occ  N.  126,  36  8.  C.  R.  251. 


of  ProTiKoes  in 
Homs«  of  CoauaoBS  —  British  North 
America  Act,  s.  51 — Readjustment  of  Repre- 
sentation— Construction — **  AguOregate  Papu- 
lation of  Canada,**}  —  Section  51  of  the 
British  North  America  Act,  1867,  directs 
after  each  decennial  census  a  readjustment  of 
the  representation  in  the  Dominion  House  of 
Commons  of  the  four  provinces  constituted 
by  that  Act.  It  provides  as  the  rule  of  re- 
adjustment that  Quebec  shall  have  the  fixed 
number  of  65  representatives,  and  that  each 
of  the  other  provinces  shall  have  that  number 
which  bears  the  same  proportion  to  its  popu- 
lation as  65  bears  to  that  of  Quebec.  But 
its  S.-S.  4  prohibits  a  reduction  of  the  number 
of  the  representatives  in  the  case  of  any 
province,  unless  the  proportion  which  the 
number  of  its  population  bore  to  the  number 
of  the  aggregate  population  of  Canada  at  the 
last  preceding  readjustment  is  ascertained  at 
the  then  latest  census  to  have  been  diminish- 
ed by  one-twentieth  part  or  upvrards: — ^Held. 
on  a  case  submitted  to  the  Supreme  Court  of 
Canada  as  to  whether  New  Brunswick  was 
protected  from  reduction  of  its  members,  that 
on  the  true  construction  of  8.-s.  4  the  ex- 
pression "aggregate  population  of  Canada" 
relates  to  the  whole  of  Canada  as  constituted 
by  the  Act,  and  therefore  includes,  not  merely 
the  four  provinces  constituted  by  proclama- 
tion issued  under  s.  3.  but  also  all  the  pro- 
vinces subsequently  incorporated  and  ad- 
mitted into  the  I^^nion  by  order  in  council' 
under  s.  146: — Held,  also,  with  regard  to 
the  province  of  Prince  E3dward  Island,  which 
had  under  s.  146  been  admitted  into  the 
Union  by  order  in  council  directing  that  it 
should  have  six  members,  its  representation 
to  be  readjusted  from  time  to  time  under 
the  provisions  of  the  Act  of  1867,  that  8.-8.  4, 
on  its  true  construction,  did  not  protect  that 
number  from  reduction  unt|l  an  increase 
thereof  had  been  previously  effected.  Judg- 
ment in  In  re  Representation  in  House  of 
Commons,  23  Occ.  N.  209.  33  S.  C.  R,  475, 
504,   affirmed.     Attorney -Qeneral  for  Princa 
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Edtcard  Island  y.  Atiomey-Oeneral  for  Can- 
ada; Attorney-General  for  NetD  Brumtoick 
y.  Attorney-General  for  Canada,  [1905]  A. 
C.  37. 


i*»  Aet  —  Intra  Vires  —  Foreign 
Ship — Harbouring  Deserters  —  Conviction  — 
Consent  of  Consular  Officer.^ — The  Seamen's 
Act  (U.  S.  C.  c  74)  is  not  ultra  yires  the 
Canadian  Parliament ;  and  a  conyiction  under 
a.  104  for  harbouring  seamen,  knowing  them 
to  be  deserters,  engaged  to  serye  on  a  foreign 
ship,  then  in  a  Canadian  port,  made  against 
a  resident  of  Canada  on  the  information  of 
person  also  a  resident,  the  party  charged  or 
the  informant  not  being  in  any  way  connected 
with  the  foreign  ship,  is  good.  It  is  not 
necessary  that  the  prosecutor  should  obtain 
the  consent  of  the  consular  officer  represent- 
ing the  nationality  of  the  ship  under  s.  129. 
Ete^  y.  Martin,  36  N.  B.  Reps.  448. 

Staimte  Avthoiialnc  Honopoly  — 
Municipal  Corporation — Resolution  —  By-law 
— Contracts  with  Electric  Companies.]  — On 
the  4th  April,  1887,  the  council  of  the  city  of 
U.  had,  by  a  simple  resolution,  permitted  the 
grantors  of  the  appellant  company  to  erect 
in  that  city  poles  for  the  purpose  of  electric 
lighting,  under  the  same  restrictions  and  rules 
as  in  the  city  of  O..  and.  under  the  control 
of  the  committee  of  roads  as  regards  the 
position  of  the  poles.  By  yirtue  of  this 
resolution  the  grantors  placed  poles  and  wires 
in  the  city  and  furnish^  electric  light  to  the 
city  and  citizens.  On  the  7th  May,  1894,  by 
by-law,  the  city  of  H.  accorded  to  the  grantor 
of  the  respondent  company  for  35  years  the 
exclusiye  privilege  of  building  and  operating 
an  electric  railway,  and  of  establishing  in  the 
city  a  system  of  heating  and  lighting,  either 
by  electricity  or  natural  gas  or  otherwise. 
It  was  stipulated  that  the  city  granted  these 
exclusive  rights  in  so  far  as  they  possessed 
them  and  had  the  right  to  grant  them.  This 
by-law  was  confirmed  by  statute  58  V.  .c.  69 
(Q.)*  the  Act  of  incorporation  of  the  respon- 
dent company,  which  enumerated,  among  the 
privil^^es  granted,  the  exclusive  right  of  fur- 
nishing and  distributing  electric  light  to  the 
city,  to  its  inhabitants  and  all  industries  or 
manufactures  which  were  or  should  be  estab- 
lished there: — Held,  that  the  statute  in  ques- 
tion, relating  to  a  purely  local  undertaking, 
was  within  the  competence  of  the  legislature, 
In  spite  of  the  fact  that  it  had  the  effect  of 
excluding  for  a  limited  time  the  competition 
of  rival  undertakings.  2.  That  ,by  the  by- 
law of  the  7th  Ma^,  1894,  the  city  had  not 
revoked  the  permission  which  it  had  granted 
by  the  former  resolution,  and  had  not  dele- 
gated the  power  of  revoking  it,  and  that  the 
respondent  company  could  exercise  the  powers 
anttiorixed  by  the  resolution,  until  revoked  by 
the  city.  Judgment  in  Q.  R.  10  K.  B.  35 
affirmed.  Hull  Electric  Co,  v.  Ottawa  Elec- 
tric Co,,  Q.  R.  12  K.  B.  549,  (Privy  Council). 


WmmdMj  Obserraaee — Powers  of  Provin- 
cial Legislatures  —  Police  Regulations,]  — 
Section  1  of  62  V.  c.  11,  whereby  the  sale  of 
real  or  personal  property  or  the  exercise  of 
any  worldly  business  or  work  on  Sunday  is 
prohibited,  is  within  the  authority  of  the 
LefTislatnre  of  New  Brunswick.  Therefore, 
wb«*re  G.  was  convicted  under  the  above 
section  of  selling  cigars  on  Sunday  a  rule  nisi 
for  a  certiorari  to  bring  up  the  conviction 
was  dischargNl.  The  fact  that  the  Parlla- 
nent  of  Canada  can  make  the  doing  of  8uc:i 


an  act  on  Sunday  a  crime,  and  prohibit  it 
under  the  general  criminal  law,  does  not 
necessarily  shew  that  a  local  legislature  has 
no  jurisdiction  to  deal  with  it  und^r  its 
powers  to  make  regulations  of  a  police  or 
municipal  nature.  A  subject  matter  of  legis- 
lation, though  falling  within  some  of  the 
classes  intrusted  to  the  federal  Parliament 
by  s,  91  of  the  British  North  America  Act, 
may  likewise,  when  looked  at  from  another 
point  of  view,  come  wifhin  some  of  the 
classes,  over  which,  by  s.  92  of  the  same  Act, 
the  Provincial  Legislatures  have  exclusive 
jurisdiction.  Ea>  p.  Green,  35  N.  B.  Reps. 
137. 


Saaday  Obssrraaee — Powers  of  Provin- 
cial Legislature — Theatres — Prohibition  of — 
Interference  with  Criminal  Law^^Municipal 
By-law.] — Under  the  provisions  of  cl.  16  of 
s.  92  of  the  B.  N.  A.  Act,  the  provincial  legis- 
lature had  power  to  enact  cl.  5  of  s.  123  of 
the  charter  of  the  city  of  Montreal,  37  V.  c. 
51,  and  to  confer,  as  it  has  done,  upon  the 
council  the  power  to  pass  by-law  No.  103  of 
the  council  of  the  city ;  and  such  by-law  does 
not  exceed  the  powers  conferred  upon  the 
council.  2.  Neither  the  statute  nor  the  by- 
law has  the  effect  of  modifying  or  abrogating 
the  criminal  law.  3.  The  statute  and  by-law 
are  limited  to  the  city  of  Montreal.  4.  The 
imposition  of  imprisonment  provided  for  by 
the  by-law,  under  the  authority  of  s.  124  of  the 
statute,  is  legal.  5.  Under  the  provisions  of 
cl.  15  of  8.  92  of  the  B.  N.  A.  Act,  and  of  cl. 
8  of  the  same  section,  the  provincial  legis- 
lature could,  as  it  has  done  by  ss.  123  and 
124  of  the  above  statute,  delegate  to  the  coun- 
cil of  the  city  of  Montreal  the  power  to  pass 
a  by-law  prohibiting  the  opening  of  theatres 
on  Sunday  under  penalty  of  imprisonment. 
6.  The  opening  of  theatres  on  Sunday  is 
prohibited  by  the  statute,  and  is  a  contraven- 
tion of  the  by-law.  McLaughlin  v.  Recorder's 
Court  of  the  City  of  Montreal,  4  Q.  P.  R. 
304. 


Sunday  Obsarraaee — Reference  to  Su- 
preme Court  —  Legislative  Jurisdiction,]  — 
The  statute  54  &  55  V.  c.  25,  s.  4,  does  not 
empower  the  Governor-General  in  council  to 
refer  to  the  Supreme  Court  of  Canada,  for 
hearing  and  consideration,  supposed  or  hypo- 
thetical legislation  which  the  legislature  of 
a  province  might  enact  in  the  future;  Sedge- 
wick,  J.,  dissenting. — ^The  said  section  pro- 
vides that  the  Governor  in  council  may  refer 
"  important  questions  of  law  or  fact  touch- 
ing specified  subjects,*'  **or  touching  any 
other  matter  with  reference  to  which  he  sees 
fit  to  exercise  this  power:" — Held,  Sedge- 
wick,  J.,  dissenting,  that  such  "  other  matter  " 
must  be  ejusdem  generis  with  the  subjects 
specified.  Legislation  to  prohibit  on  Sunday 
the  performance  of  work  and  labour,  trans- 
action of  business,  engaging  in  sport  for  gain, 
or  keeping  open  places  of  entertainment,  is 
within  the  jurisdiction  of  the  Parliament  of 
Canada.  Attorney-General  for  Ontario  v. 
Hamilton  Street  R.  W.  Co.,  [1903]  A.  C. 
524.  followed.  In  re  Sunday  Laws,  25  Occ. 
N.  77,  35  S.  C.  R,  58L 


Tax  Titles — Powers  of  Territorial  Legis- 
lature— Tax  Titles— Land  Titles  Act,  1S94 
— Redemption — Statute  —  Retro-€tctivity,] — 
The  provisions  of  the  N.  W.  T.  Ordinance 
c.  2  of  1896,  vesting  titles  of  lands  sold  for 
taxes    in    the   purchaser    forthwith   upon   the 
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OEecution  of  the  transfer  thereof,  free  of  all 
charges  and  incumbrances  other  than  liens  for 
existing  taxes  and  Crown  dues,  are  incon- 
sistent with  the  provisions  of  the  &4th,  50th, 
and  97th  sections  of  the  Land  Titles  Act, 
18&4,  and,  consequently,  pro  tanto,  ultra  vires 
of  the  legislature  of  the  North-West  Terri- 
tories: Sedgewick,  and  Killam,  JJ.,  contra. 
The  second  section  of  the  N.  W.  T.  Ordinance, 
c.  12  of  1901,  providing  for  an  extension  of 
the  time  for  redemption  of  lands  sold  for 
taxes,  deals  with  procedure  only,  and  is  re- 
trospective, and  saves  the  rights  of  mort- 
gagees prior  to  the  tax  sale  so  as  to  permit 
them  to  come  in  as  interested  persons  and  re- 
deem the  lands;  Sedgewick  and  Killam,  JJ., 
contra.  The  Xdun,  15  Times  L.  R.  361,  re- 
ferred to.  In  re  Kerr,  5  Terr.  L.  R.  297, 
overruled.  Per  Sedgewick  and  Killam,  JJ. : 
The  provisions  of  s.  2  cannot  operate  retro- 
spectively so  as  to  affect  cases  in  which  the 
transfers  had  issued  and  the  right  of  redemp- 
tion was  gone  as  in  the  present  case.  North 
British  Canadian  Investment  Co,  v.  Trustees 
of  St.  John  School  District  No.  16,  N.  W,  T., 
35  S.  C.  R.  461. 

,  TeleKraph  Companiea — Tas  on — Appli- 
cation to  Interprovincial  Company — Action  to 
Recover  Tax — Parties — Collector  of  Revenue 
— Attorney-General — Intervention — Appeal  — 
Formal  Objections  not  Taken  Beloio.l — The 
statute  of  the  legislature  of  Quebec  imposing 
an  annual  tax  of  $2,000  upon  every  telegraph 
company  having  a  paid-up  capital  exceeding 
$50,000,  and  maintaining  a  line  of  telegraph 
for  the  use  of  the  public  in  the  province,  is 
intra  vires  of  the  legislature.  2.  The  appel- 
lant telegraph  company,  although  incori)or- 
ated  by  Parliament  and  carrying  on  an  inter- 
provincial line  of  telegraph,  that  is  to  say, 
in  all  the  provinces  of  Canada,  except 
British  Columbia  and  Prince  Eidward  Island, 
having  a  paid-up  capital  exceeding  $50,000, 
must  pay  this  annual  tax  of  $2,000,  inas- 
much as  it  carries  on  business  in  the  province 
of  Quebec  by  reason  of  its  there  using  a  part 
of  its  lines  for  messages  from  one  point  to 
another  within  the  province.  3.  An  action 
brought  by  a  collector  of  revenue  in  that 
capacity  for  the  recovery  of  this  tax  is  to 
be  regarded  as  brought  under  the  direction  of 
the  Attorney-General,  who  is  dominus  litis, 
and  therefore  the  intervention  of  the 
Attorney-General  to  sustain  the  constitution- 
ality of  the  statute,  is  an  unnecessary  and 
nseless  proceeding,  for  which  he  could  not, 
under  the  circumstances,  be  allowed  costs. 
4..  The  Court  of  Appeal  will  not  take  into 
consideration  objections  which  have  regard 
rather  to  the  form  than  to  the  substance,  if 
they  have  not  been  taken  in  the  Court  below. 
Great  North  Western  Telegraph  Co.  v.  For- 
tier,  Q.  R.  12  K.  B.  405. 

Telephone  Company — Work  or  Under- 
taking Connecting  Provinces — British  North 
America  Act,  1867.  ss.  91.  92.  s.-s.  10  (a)— 
Dominion  Act  .^3  V.  r.  67 — Ontario  Act.  ,^5 
V.  c.  71 — Poxcers  of  Dominion  Parliament — 
Powers  of  Local  Legislature.] — Held,  that 
under  their  Dominion  incorporating  Act.  43  V. 
c.  67.  the  respondent  telephone  company  were 
entitled,  without  the  consent  of  the  municipal 
corporation,  to  enter  upon  the  streets  and 
highways  of  the  city  of  Toronto,  and  to  con- 
struct conduits  or  lay  cables  thereunder,  or" 
to  erect  poles  with  wires  affixed  thereto  upon 
or  along  such  streets  or  highways.    The  scope 


of  the  respondents*  business  contemplated  by 
the  Act,  and  involving  its  extension  beyond 
the  limits  of  any  one  province,  was  within 
the  express  exception  made  by  s.  92,  8.-S.  10 
(a),  of  the  British  North  America  Act,  1867, 
from  the  class  of  local  works  and  under- 
takings assigned  thereby  to  provincial  legis- 
latures. Accordingly,  43  V.  c.  67  was  within 
the  exclusive  competence  of  the  Dominion  Par- 
liament, under  s.  91.  The  Ontario  Act  45 
V.  c.  71,  passed  t6  authorize  the  exercise  of 
the  above  powers  within  the  province,  subject 
to  the  consent  of  the  corporation,  was  held  to 
be  ultra  vires,  and  could  not  by  reason  of 
having  been  passed  on  the  application  of  the 
respondent  company  be  validated  as  a  legis- 
lative bargain.  Judgment  in  23  Occ  N.  277, 
6  O.  L.  R.  335,  affirmed.  City  of  Toronto  v. 
BeU  Telephone  Co.  of  Canada,  [1905]  A.  C. 
52. 

Trading  Stamps — Powers  of  Provincial 
Legislatures  —  Municipal  Corporations  —  By- 
law— Interference  with  Trade  and  Commerce. l 
— The  Act  of  the  legislature  of  Quebec,  3 
Edw.  VII.  c.  39,  authorizing  municipal  conci- 
cils  of  cities,  towns,  villages,  and  parishes,  to 
pass  by-laws  prohibiting  the  use  of  "  trad- 
ing stamps,"  unless  redeemable  by  the  manu- 
facturer or  trader  who  issues  them,  does  not 
infringe  upon  the  exclusive  power  of  the  Par- 
liament of  Canada  to  make  laws  for  the  regu- 
lation of  trade  and  commerce,  nor  upon  the 
exclusive  power  of  Parliament  over  criminal 
law,  and  is  not  nnconstitutional,  illegal,  or 
ultra  vires.  Wilder  v.  City  of  Montreal,  Q. 
R.  26  S.  C.  504. 


CONTAOIOTTS  DISEASES. 

8ee  Public  Health. 


CONTEMPT  OP  COXTET. 


Breach  of  Injnnotlon  —  Infringement 
of  design  for  manufactured  article — Similarity 
— Colourable  imitation — Comparison  by  Judge 
—  Wilful  breach — Company — Sequestration — 
Relief  on  terms.  Buck  Stove  Co.  v.  Ouelph 
Foundry  Co..  6  O.  W.  R.  116. 

Breaoh  of  Injnnotlon — Motion  to  Com- 
mit— Costs."} — Where  in  a  suit  for  a  declara- 
tion that  the  plaintiff  and  defendant  wer«; 
partners,  the  defendant,  in  breach  of  an  in- 
terim injunction  order,  collected  debts  due 
the  firm,  but  which,  subsequently  to  the  ser- 
vice of  a  notice  of  motion  for  his  commit- 
ment, he  paid  to  the  receiver  in  the  suit,  he 
was  ordered  to  pay  the  costs  of  the  motion. 
Burden  v.  Howard,  24  Occ.  N.  242,  2  N,  B. 
Eq.  Reps.  531. 

Breaob.  of  Injnnotlon  ImprovldentlT' 
Granted,] — Where  an  injunction  is  erron- 
eously or  improvidently  granted,  although 
only  voidable,  while  it  is  in  force  nothini^ 
should  be  done  in  contravention  of  its  reason- 
able import.  McLeod  v.  Noble,  28  O.  R.  528. 
distinguished.  Dunn  v.  Toronto  Board  of 
Education.  24  Occ.  N.  223,  7  O.  L.  R.  451,  3 
O.  W.  R.  311,  393. 

Disobedience  of  Order  for  Intorlm. 
Alimony  —  Order  for  payment  of  money. 
Galley  v.  Galley  (N.W.T.),  1  W.  L.  R.  155. 
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IMaobedience  of  Subpoena — Failure  co 
shew  original  when  serving  copy.  Wood9  v. 
Fader,  6  O.  W.  R.  3G9,  10  O.  L.  R.  643. 

Habeas  Corpus  —  Diiohedience — Peace 
Officer — Return.] — A  peace  officer  upon  whom 
a  writ  of  habeas  corpus  has  been  served, 
directing  him  to  produce  a  prisoner  who  is 
in  his  custody,  is  not  guilty  of  contempt  of 
Court  in  neglecting  to  produce  the  prisoner, 
when,  in  good  faith  and  for  reasons  which  he 
believes  to  be  valid,  he  does  not  do  so.  2.  A 
return  setting  forth  all  these  reasons  is  suffi- 
cient return  to  such  a  writ.  Oreene  v.  Car- 
penter,  Q.  R.  22  S.  C.  104. 


and  Wife  —  Wife  Leaving 
Conjugal  DomicU  —  Disobedience  to  Judg- 
ment.]— A  wife  who  has  been  ordered  by  a 
judgm<:nt  to  return  to  the  conjugal  domicil, 
and  who  leaves  it  after  having  returned  to  it, 
cannot  for  so  doing  be  imprisoned  for  con- 
tempt of  Court.  Tessier  dit  Laplante  v. 
Uuay,  Q.  R.  23  S.  C.  75. 

Interloentory  Jndsntent  —  Appeal  — 
«Sro|/.] — ^Proceedings  for  contempt  of  Court 
will  not  be  stopped  by  reason  of  the  fact  that 
an  appeal  has  been  taken  from  an  interlocu- 
toiy  judgment  in  the  same  case.  Mergan- 
thaler  Linotype  Co.  v.  Toronto  Type  Foundry 
Co.,  7  Q.  P.  R.  76. 

Xotlon  to  Commit — Breach  of  injunc- 
tion— Master  and  servant — Interference  with 
servants  —  Incitement  to  commit  breach  — 
Offer  of  money  —  Proof — Picketting — Vague- 
ness of  charges — Dismissal  of  motion — Costs. 
Canada  Foundry  Co.  v.  Emmett,  2  O.  W.  R. 
1032,  1102. 

Motion  to  Commit — Order  on — Attach- 
ment —  Apology  —  Variation  of  Order  Pro- 
nounced— Appeal — Criminal  Matter.]  —  Dur- 
ing the  pendency  of  an  action  for  libel,  the 
defendant  called  a  public  meeting  at  which 
the  subject  matter  of  the  action  was  discussed, 
and  he  also  published  articles  in  his  news- 
paper commenting  upon  the  libel.  The  plain- 
tiff made  application  to  punish  the  defendant 
for  contempt.  The  Judge  who  heard  the  mo- 
tion filed  a  memorandum  of  his  reasons  for 
granting  it.  He  subsequently  granted  an 
order  giving  the  plaintiff  liberty  to  issue  a 
writ  of  attachment,  and  he  directed  that  the 
defendant  should  publish  an  apology  in  his 
newspaper.  The  defendant  appealed,  and  on 
the  appeal  it  was  contended  that  the  Judge 
had  no  jurisdiction  to  make  the  direction  as 
to  the  apology:  also  that  the  order  for  the 
writ  should  not  have  departed  in  its  terms 
from  the  memorandum  filed  by  the  Judge: — 
Held,  that  the  appeal  must  be  dismissed.  The 
Court  has  no  jurisdiction  to  rehear  or  alter 
the  order  after  it  has  passed,  provided  it 
accurately  expresses  the  intention  of  the 
Judge:  Preston  Banking  Co.  v.  Allsup, 
[18§5]  1  Ch.  141.  The  order  as  granted  ex- 
pressed the  intention  of  the  Judge.  Besides, 
the  proceeding  was  criminal,  and  there  was 
no  appeal  open  to  the  defendants:  O'Shea  \. 
0*Shea,  15  P.  D.  59;  Ellis  v.  The  Queen, 
22  S.  C.  R.  7.  Orant  v.  Grant,  24  Occ.  N. 
139. 

Motion  to  Stay  Appeal  b^  Defend- 
ants in  Contempt  —  Disohedtence  to  In- 
junction— Unincorporated  Association  —  8er- 
rwe — Costs.] — On  a  motion  by  the  plaintiff  to 


stay  a  pending  appeal  by  the  defendants  from 
an  order  dismissing  an  application  to  set 
aside  service  of  the  writ  of  summons  on  an 
individual  for  the  defendant  association,  on 
the  ground  that  the  association  was  not  an 
incorporated  body  or  a  partnership  and  could 
not  be  served  as  a  body,  the  plaintiff  alleging 
that'  the  defendants  were  in  contempt  for 
disobedience  of  an  injunction : — Held,  follow- 
ing Metallic  Roofing  Co.  of  Canada  v.  Local 
Union  No.  30,  Amalgamated  Sheet  Metal 
Workers'  International  Assn.,  23  Occ.  N.  152,. 
5  O.  L.  R.  424,  that  the  association  was  not 
a  body  capable  of  being  sued  or  being  served, 
and  so  was  not  capable  of  being  enjoined  or 
of  committing  a  contempt,  and  that,  as  the 
very  object  of  the  appeal  was  to  determine 
whether  it  could  be  sued  and  served  with 
process,  it  could  not  be  determined  whether 
a  contempt  had  been  committed  without  hear- 
ing the  appeal : — Held,  also,  that  the  rule  is 
not  universal  that  persons  guilty  of  contempt 
can  take  no  step  in  the  action ;  a  party,  not- 
withstanding his  contempt,  is  entitled  to  take 
the  necessary  steps  to  defend  himself,  and,  as 
the  defendants  here  were  ordered  to  appear 
within  ten  days  on  pain  of  having  judgment 
signed  against  them,  they  had  the  right  to 
shew,  if  they  could,  that  the  service  upon 
them  was  not  permitted  by  the  practice;  and 
the  motion  was  refused  under  the  circum- 
stances without  costs.  Fry  v.  Ernost,  9  Jur. 
N.  S.  1151,  and  Ferguson  v.  County  of  Elgin, 
15  P.  R.  399,  followed.  Small  v.  American 
Federation  of  Musicians,  23  Occ.  N.  188,  5 
O.  L.  R.  456,  2  O.  W.  R.  26,  33,  99,  278,  310. 

Nemrspaper  Gomment  —  Conduct  of  Re- 
vising Offif^er,] — ^The  publication  of  newspaper 
articles  reflecting  on  the  conduct  of  a  re- 
vising officer  acting  under  the  Election  Act 
in  such  a  way  that  they  might  have  been 
made  the  subject  of  proceedings  for  libel,  but 
not  in  the  circumstances  calculated  to  obstruct 
or  interfere  with  the  course  of  justice  or  the 
due  administration  of  the  law,  does  not  con- 
stitute a  contempt  of  Court  punishable  by 
summary  proceedidgs.  Skipworth*s  Case,  L. 
R.  9  Q.  n.  at  p.  233,  Hunt  v.  Clarke,  58  L. 
J.  Q.  B.  490,  and  The  Queen  v.  Payne,  [1896] 
1  Q.  B.  577,  followed.  In  re  Bonnar,  23  Occ. 
N.  269;  Rex  v.  Bonnar,  14  Man.  L,  R.  481. 


Order  for  Costs  and  Apology — Power 
of  Judge  to  Vary — Appeal.]  —  On  motion 
for  an  attachment  for  contempt  for  the  pub- 
lication of  newspaper  articles  touching  a 
matter  before  the  Court,  and  liable  to  inter- 
fere with  the  fair  trial  thereof,  the  Judge 
before  whom  the  motion  was  made  allowed 
it  with  costs,  and  concluded  his  judgment 
by  saying  that  the  defendant  must,  in  addi- 
tion to  paying  the  costs,  undertake  not  to 
publish  or  circulate  anything  calculated  or 
liable  to  prejudice  the  course  of  justice  in 
resi)ect  to  the  action,  while  pending,  and  that 
he  must  also  publish  in  an  early  number  of 
"  The  Truth,"  (a  paper  conducted  by  the  de- 
fendant), an  expression  of  regret  for  having 
I]ublished  therein  anything  touching  this  ac- 
tion. The  order  taken  out  was  in  different 
terms,  requiring  the  defendant  to  deposit 
with  the  prothonotary  of  the  Court  a  state- 
ment, under  his  hand,  stating  his  regret  at 
having  made  such  a  publication,  and  under- 
taking not  to  publish  further  comments  upon 
this  suit,  etc. : — Held,  that,  as  the  order  was 
not  drawn  up  at  the  time  judgment  was  deli- 
vered,  there  was  no   necessity   for   following 
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th^  termB  of  the  written  decision,  but  that 
it  coold  be  varied  in  any  way  that  seemed 
proper  to  the  Judge;  and  that  the  case  was 
one  in  which  an  appeal  wouid  not  lie.  Grant 
V.  Grant,  36  N.  8.  Keps.  547. 

Order  for  Imprlaosment  —  Appeal  — 
Discretion,'^ — Where  the  trial  Judge  has  exer- 
cised his  discretionary  powers  in  a  matter  of 
procedure  by  ordering  that  a  party  who  was 
in  contempt  of  Court  for  refusing  to  produce 
effects  unlawfully  removed  by  her,  should  be 
imprisoned  until  the  effects  should  be  pro- 
duced, the  Court  of  King*s  Bench,  or  a  Judge 
thereof,  will  not  be  disposed  to  allow  an 
Appeal  from  such  exercise  of  discretion,  and 
particularly  where  the  course  adopted  by 
the  Court  below  was  apparently  the  only 
practical  remedy  available  to  enforce  obedi- 
ence to  its  orders.  AJ<.  Pierre  v.  Beliile^  Q, 
R.  12  K.  B.  279. 

Pendiac  Crimlaal  ProoeediaK — Infor- 
mation— Contemptuous  Design.] — The  ques- 
tion whether  a  contempt  has  been  committed 
is  for  the  sole  decision  of  the  Court ;  and  the 
fact  that  the  oontemnor  denies  any  dis- 
respectful or  contemptuous  design  to  reflect 
on  proceedings  pending  before  the  Court,  will 
not  justify  him  if  such  comments  appear  to 
the  Court  to  amount  to  a  flagrant  contempt. 
2.  Proceedings  are  pending  in  a  criminal  case 
from  the  time  the  information  has  been  laid 
and  BO  long  as  any  proceedings  can  be  taken. 
Where  the  jury  have  disagreed  and  a  new 
trial  has  been  ordered^  the  cause  is  pending 
until  ended  by  a  verdict  or  otherwise.*  Rex 
V.  Charlier,  Q.  R.  12  K.  B.  385. 

Preliaiimary  Inqnirj  hj  Mmciatrate — 

Refusal  of  Witness  to  Ansu>er — Relevancy  of 
Question — Alteration  of  Document,] — 1.  Un- 
der s.  585  of  the  Criminal  Code  a  magistrate 
would  not  be  justified  in  committing  a  witness 
to  gaol  for  refusal  to  answer  a  question  un- 
less it  were  in  some  way  relevant  to  the 
issue,  as  that  section  only  applies  when  the 
refusal  is  made  "  without  offering  any  just 
excuse,"  and  the  form  of  the  warrant  of  com- 
mitment referred  to  in  that  section  contains 
the  words,  "  now  refuses  to  answer  certain 
questions  concerning  the  premises  now  put 
to  him."  2.  If  B.  is  charged  with  making 
an  alteration  of  a  document  received  from 
A.,  the  question  put  to  A.  on  his  examination 
as  a  witness  on  the  trial  of  B.  as  to  the  per- 
son from  whom  he.  A,  had  received  this  docu- 
ment, would  not  be  material  if  the  document 
is  produced ;  but,  if  it  cannot  be  found, 
proof  of  its  contents  would  have  to  be  given, 
and  that  might  involve,  as  a  part  of  the  claim, 
information  as  to  the  source  from  which  A. 
had  obtained  the  document,  and  it  could  not 
be  held  that  the  question  was  not  in  some 
way  material.  In  re  Ayotte,  15  Man.  L.  R. 
156,  1  W.  L.  R.  79. 

• 

Pnblloatlon  of  Newspaper  Artiele  — 

Comment  on  Pending  Election  Petition — Pre- 
judice— Petition  not  Prosecuted  —  Abuse  of 
Forms  of  Court,] — Motion  to  make  absolute 
an  order  nisi  to  commit  editor  of  newspaper 
for  contempt  of  Court  in  publishing  in  the 
newspaper  an  article  commenting  on  matters 
alleged  to  be  in  question  upon  a  petition 
pending  against  respondent  to  avoid  his  elec- 
tion as  member  for  North  Renfrew  in  ihc* 
Legislative  Assembly  of  Ontario:  —  Held, 
Buch  an  application  should  only  be  granted 
where   it  clearly  appears  that  the  course  of 


justice  has  been,  or  is  likely  to  be,  restricted 
or  impaired  to  the  prejudice  of  the  applicant 
unless  summary  punishment  is  inflicted  upon 
the  offender.  If  an  article  is  merely  libellous, 
or  if  it  is  even  strictly  contempt  of  Court, 
but  not  of  such  a  nature  as  to  impede  the 
course  of  justice,  then  the  applicant  must 
resort  to  what  other  remedies*  if  an^,  the 
law  gives  him,  and  cannot  successfully  invoke 
the  summary,  and  as  it  has  been  called,  arbi- 
trary, remedy  now  sought.  The  proceedings 
on  both  sides  were  so  manifestly  a  sham,  and 
a  user  of  the  forms  of  the  Court  for  some 
purpose  other  than  of  the  real  trial  of  the 
charges,  that  contempt  of  Court  is  not 
predicable  of  anything  reflecting  upon  the 
parties  to  them.  In  scena  non  in  fors  res 
agitur,  and  whether  the  play  is  damned  or 
applauded,  is  no  concern  of  a  Court  of  jus- 
tice. Motion  dismissed  with  costs  on  these 
grounds  only.  Re  North  Renfrew  Provincial 
Election,  Re  Macdonald,  4  O.  W.  R.  244,  9 
O.  L.  R.  79. 

Refmsal  to  Prodvee  Effeets  —  Order 
for  Imprisonment — Leave  to  Appeal.] — Ijeave 
to  appeal  from  an  order  condemning  a  party 
to  a  civil  cause  to  imprisonment  until  he  pro- 
duces certain  effects  which  he  has  refused  to 
produce  in  obedience  to  the  Court's  order, 
will  not  be  granted.  8t,  Pierre  v.  BHisle,  6 
Q.  P.  R.  418. 

See  Ship. 
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Construction,  310. 

Enforcement,  316. 

Evidence  to  Vary,  318. 

illeoaiitt,  319. 

Making  the  Contract,  323. 

Novation,  327. 

Reformation,  328. 

Rescission,  328. 

Sale  of  Goods,  330. 

Statute  of  Frauds,  332. 

Timber,  334. 

Work  and  I^bour,  336. 

Other  Cases,  339. 


I.  Breach. 

Abaadomnent  —  Quantum  Meruit  — 
Amendment.] — The  plaintiff  agreed  to  build, 
for  a  fixed  lump  sum,  a  foundation  for  a 
building,    the   defendant   supplying   materials 
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on  the  ground.  The  plaintiff,  owing  to  non- 
supply  of  lime,  abandoned  the  work,  though 
it  was  found  on  the  evidence  that  the  de- 
fendant had  got  what  he  bargained  for,  with 
some  shortcoming,  for  which  damages  would 
compensate  him:  —  Held,  that  although  the 
plaintiff  was  not  entitled  to  succeed  on  his 
claim  under  the  original  special  contract,  he 
was  entitled  to  recover  on  a  quantum  meruit, 
and  the  nleadings  were  directed  to  be  amend- 
ed accordingly.  Burnt  y.  Usshertooody  4t  Terr. 
U  R.  389. 

Appolatsient  of  Seqvestrator — Can- 
eellaiton.] — The  Court  has  no  power  to  ap- 
point a  sequestrator  to  carry  out  the  work 
undertaken  by  a  contractor,  nor  to  authorize 
the  owner  to  take  possession  of  the  works, 
the  remedy  of  the  owner  being  the  cancella- 
tion of  the  contract.  Macd^mald  v.  Hood^ 
7  Q.  P.  R.  72. 

Cavse   of  Aetioa,   whore    Aiisinc  — 

Salt  of  Goods — Place  of  Delivery — Superior 
Court — District,] — In  the  absence  of  agree- 
ment to  the  contrary,  goods  sold  should  be 
delivered  and  the  price  paid  at  the  domicil  of 
the  purchaser.  2.  Default  of  delivery  of  the 
goods  sold  and  of  payment -of  the  price  consti- 
tutes a  cause  of  action.  3.  An  action  can 
only  be  begun  before  the  Court  of  the  place 
where  the  cause  of  action  arose  (if  such  Court 
Is  not  that  of  the  domicil  of  the  defendant), 
when  all  the  causes  of  action  arose  in  the 
same  place.  Lipschitz  v.  Rittner^  4  Q.  P.  R. 
311. 

Coadition  Precedent  as  to  8nb- 
lettins  —  Consent  of  Municipal  Council  — 
Pleading.] — Where  a  contract  with  a  muni- 
cipal corporation  provides  that  it  shall  not  be 
sub-let  without  the  consent  of  the  corporation, 
it  is  incumbent  on  the  contractor  to  obtain 
such  consent  before  sub-letting,  and  if  he  fails 
to  do  so  he  cannot  maintain  an  action  against 
a  proposed  sub-contractor  for  not  carrying 
on  the  portion  of  the  work  he  agreed  to  do. 
In  an  action  against  the  sub-contractor,  the 
latter  pleaded  the  want  of  assent  by  the  coun- 
cil, whereupon  the  plaintiff  replied  that  the 
assent  was  withheld  *'  at  the  wrongful  request 
and  instigation  of  the  defendant  and  in  order 
wrongfully  to  benefit  said  defendant  and 
enable  him.  if  possible,  to  repudiate  and  aban- 
don the  contract.*'  Issue  was  joined  on  this 
replication: — Held,  that  the  only  issue  raised 
by  the  pleading  was  whether  or  not  the  de- 
fendant had  wrongfully  caused  the  consent  to 
be  withheld,  and  that  the  plaintiff  had  failed 
to  prove  his  case  on  that  issue.  Judgment 
of  the  Court  of  Appeal,  27  A.  R.  135,  20 
Ooc.  N.  198,  affirmed.  Ryan  v.  Willoughhy, 
21  Occ.  N.  2,  31  8.  C.  R.  33. 


Contpaay — Contract  before  Incorporation 
—  Agent — Authority — Consensus — Evidence.] 
— In  the  absence  of  a  new  agreement  made  by 
a  eompany  after  its  incorporation,  a  contract 
made  before  its  incorporation  by  a  person 
nnrporting  to  contract  for  the  company  is 
not  binding  on  the  company,  although  the 
parties  afterwards  carry  out  some  of  the 
terms  of  the  contract  and  act  on  the  supposi- 
tion that  it  is  binding  on  the  company.  In 
re  Sully,  33  Ch.  D.  16,  followed.  A  person 
who  enters  into  a  contract,  expressly  as  agent 
for  a  principal,  impliedly  warrants  his  au- 
thority ;  and  if  he  has  in  fact  no  such  author- 
ity be  may  be  sued  under  that  implied  con- 
tract, and  is  bound  to  make  good  to  the  other 


contracting  party  what  that  party  has  lost 
or  failed  to  obtain  by  reason  of  the  non- 
existence of  the  authority.  Collen  v.  Wright, 
8  B.  &  B.  647,  followed*  In  an  action  on  an 
oral  contract,  the  evidence  as  (o  its  terms 
being  contradictory,  and  shewing  that,  if 
each  of  the  parties  to  the  contract  gave  in 
evidence  a  truthful  statement  of  its  terms 
according  to  his  recollection,  there  was  a 
misunderstanding  between  them  as  to  whether 
a  certain  important  provision  (the  existence 
of  which  was  the  whole  basis  of  the  action) 
formed  part  of  it,  the  trial  Judge  declared 
himself  unable  to  ascertain  the  truth,  and, 
applying  the  principle  laid  down  in  Falck 
V.  Williams,  [1900]  A.  C.  176,  that  it  is  for 
the  plaintiff  in  an  action  for  breach  of  con- 
tract to  shew  that  his  construction  is  the 
right  one — dismissed  the  action.  Coit  v. 
Dowling,  4  Terr.  L.  R.  464. 

Constraotlon  —  Delivery  of  wood  to  be 
carbonized  —  Claim  for  excessive  delivery  — 
Claim  for  services  in  unloading  —  Taxes  — 
Supply  of  charcoal  —  Shortage  —  Damages  — 
Waste  of  steam — Interest — Costs.  Rathbun 
Co.  of  Deseronto  v.  I^tandard  Chemical  Co. 
of  Toronto,  2  O.  W.  R.  36,  385,  3  O.  W.  R. 
698,  724,  6  O.  W.  R.  660. 


_  — Allowances  and  deductions  — 
Accounts — Interest.  Ottawa  Electric  Co.  v. 
City  of  Ottawa,  1  O.  W.  R.  508,  2  O.  W.  R. 
596,  3  O.  W,  R.  65,  588,  796,  4  O.  W.  R.  190, 
6  O.  W.  R.  930. 


I — Costs — Evidence —  Discretion- 
ary Order  by  Judge  at  Trial — Interference  by 
Court  of  Appeal.]  —  The  trial  Court  con- 
demned the  defendant  to  pay  $122.50  damages 
for  breach  of  contract  for  the  sale  of  goods, 
but,  in  view  of  unnecessary  expenses  caused 
in  consequence  of  exaggerated  demands  by 
the  plaintiffs,  which  were  rejected,  they  were 
ordered  to  bear  half  the  costs.  On  an  appeal 
by  the  defendant,  the  Court  of  King*s  Bench 
varied  the  trial  Court  judgment  by  adding 
$100  exemplary  damages  to  the  condemnation 
and  giving  full  costs  against  the  defendant : — 
Held,  reversing  the  judgment  appealed  from, 
that,  in  the  absence  of  any  evidence  of  bad 
faith  or  wilful  default  on  the  part  of  the 
defendant,  there  was  no  justification  for  the 
addition  of  exemplary  damages  nor  for  inter- 
ference with  the  judgment  of  the  trial  Court. 
Coghlin  v.  Fondcrie  de  Joliette,  24  Occ.  N. 
110,  34  S.  C.  R.  153. 


— Future  Services.] — ^The  plain- 
tiff agreed  to  give  a  course  of  lessons  in  the 
cutting  work  of  a  tailor  to  the  defendant, 
who  was  to  pay  the  plaintiff  $100  by  pay- 
ments to  be  made  at  intervals  during  the 
course.  The  defendant  took  several  lessons, 
but  refused  to  continue  them: — ^Held,  that 
the  plaintiff  could  recover  from  the  defendant 
only  the  price  of  the  lessons  which  he  had 
actually  given,  and  not  the  price  of  the 
whole  course;  his  remedy  in  respect  of  the 
future  lessons  being  for  damages  for  the 
defendant's  non-performance  of  bis  agreement. 
DuUide  V.  Jutras,  Q.  R.  18  S.  C.  327. 


^es — Profits — Mode  of  Estimating.] 
—  In  an  action  for  damages  for  breach 
of  contract  plaintiff  gave  evidence  that 
he  estimated  his  profit  at  from  15  to 
20  per  cent,  on  the  total  amount  of 
the  contract,  or  from  $75  to  $80,  but 
on     cross-examination     he     failed     to     give 
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any  data  by  which  the  accuracy  of  his  esti- 
mate could  be  tested,  while  the  person  who 
actually  did  the  work  gave  evidence  that  his 
profit  was  about  $35 : — Held,  that  the  burden 
was  ou  the  plaintiff  to  shew  grounds  which 
would  justify  the  Court  in  adopting  his  esti- 
mate, and  that,  in  the  absence  of  such  evidence 
the  amount  of  damages  allowed  must  be  re- 
duced from  $70,  at  which  it  was  fixed  by  the 
trial  Judge,  to  $35;  and  that  an  allowance 
could  not  be  made  for  the  plaintiff's  time, 
that  being  one  of  the  elements  forming  the 
basis  on  which  the  profit  is  to  be  calculated, 
or  for  material  provided  for  the  purpose  of 
carrying  out  such  contract,  except  in  so  far 
as  such  material  was  shewm  to  be  useless 
for  any  other  purpose.  The  measure  of  dam- 
ages is  the  profit  which  the  plaintiff  might 
reasonably  look  for.  Lowe  v.  Rohb  En- 
gineering Co,,  37  N.  S.  Reps.  326. 


—  Time — E^ssence  of  Waiver: 
McRae  v.  8.  J.  Wihon  Co.,  1  O.  W.  R. 
380. 

EzolmslTe  Right  of  Sale  of  If aehin- 
ery  in  Partloiilar  Territory — Breach  by 
sale  of  similar  machine — Substantial  identity. 
ToveU  V.  Delahay,  3  O.  W.  R.  012. 

MaAuf aetnre  of  Pmtonted  Artloles — 

Defective  design  —  Royalties — Novation  — 
Damages — ^Reference.  Steep   v.    Ooderich 

Engine  Co„  3  O.  W.  R.  638,  5  O.  W.  R. 
730. 

Mining  Claim  —  Agreement  for  Sale  — 
Construction  —  Enhanced  Value.'\ — By  an 
agreement  in  writing,  signed  by  both  parties, 

B.  offered  to  convey  his  interest  in  certain 
mining  claims  to  N.  for  a  price  named,  with 
a  stipulation  that  if  the  claims  proved  on  de- 
velopment to  be  valuable  and  a  joint  stock 
company  was  formed  by  N.  or  his  associates, 
N.  might  allot  or  cause  to  be  allotted  to  B. 
such  amount  of  shares  as  he  should  deem 
meet.  By  a  contemporaneous  agreement,  N. 
promised  and  agreed  that  a  company  should 
have^  a  reasonable  amount  of  the  stock  ac- 
cording to  its  value.  No  company  was  formed 
by  N.,  and  B.  brought  an  action  for  a 
declaration  that  he  was  entitled  to  an  un- 
divided half  interest  in  the  claims,  or  that 
the  agreement  should  be  specifically  per- 
formed : — Held,  reversing  the  judgment  of  the 
Supreme   Court   of   British   Columbia,   8   B. 

C.  L.  R.  402,  that  the  dual  agreement  above 
mentioned  was  for  a  transfer,  at  a  nominal 
price,  in  trust  to  enable  N.  to  capitalize  the 
properties  and  form  a  compiany  to  work 
them,  on  such  terms  as  to  allotting  stock 
to  B.  as  the  parties  should  mutually  agree 
upon ;  and  that  on  breach  of  said  trust  B. 
was  entitled  to  a  reconveyance  of  his  interest 
in  the  claims  and  an  account  of  moneys  re- 
ceived or  that  should  have  been  received, 
from  the  working  thereof  in  the  meantime. 
Briggs  v.  yvxcs wander,  22  Occ.  N.  227.  32 
S.  C.  R.  405. 

Non-payment  of  Note — Refusal  to  per- 
form rescission.  Oraham  v.  Bourqiic.  1  O. 
W.  R.  138,  358,  2  O.  W.  R.  927,  1182. 

Sale  of  Mineral — Place  of  Delivery  — 
Warranty — Damages,'} — Under  a  contract  the 
plaintiff  was  to  deliver  to  the  defendants 
"300  tons  of  phosphate,  from  60  to  70  per 
cent.,"   at   $6  per   ton,   to   be   shipped   f.o.b. 


cars  at  a  named  railway  station,  whence  it 
was  to  be  conveyed  by  rail  to  the  works  of  the 
defendants.  In  a  large  portion  of  the  rock 
delivered  there  was  a  deficiency  of  seven 
per  cent,  of  "apatite,"  which  is  pure  phos- 
phate, but  the  defendants  received  and  used 
it  at  their  works.  In  an  action  to  recover 
the  balance  of  tlie  contract  price: — Held, 
that  the  plaintiff  must  be  held  to  havB  war- 
ranted that  the  rock  would  contain  the  per- 
centage of  apatite  called  for  by  the  contract. 
2.  That  the  defendants,  having  received  and 
used  the  rock,  were  liable  for  the  value  of 
the  apatite  which  it  contained,  to  be  ascer- 
tained at  the  station  for  delivery,  and  not 
where  it  was  used ;  and,  there  being  no  evi- 
dence of  furtiier  loss,  the  damages  sustained 
by  the  defendants  were  seven  per  cent,  of  the 
freight  paid  by  them  for  forwarding  the 
rock  by  rail  to  their  works,  to  be  deducted 
from  the  amount  of  the  plaintiff's  claim  in  the 
action.  Foxton  v.  Hamilton  Steel  and  Iron 
Co.,  21  Occ.  N.  286.  1  O.  L.  R.  393. 


Sawlni;   Loss  into   Lnailier — Damag 
— Costs.     Spencer   v.    Collins,   6   O.    W.    R. 
290. 

Subsequent  Letter — Satisfaction — Wai- 
ver— Evidence.  Heal  v.  Spramotor  Co.,  1  O. 
W.  R.  175,  466. 

Supply  of  Charcoal — Shortage — Dam- 
ages— Indemnity — ^Relief  oveiv-^Third  party 
procedure — Appeal — Provisions  of  order  di- 
recting issue — Parties  —  Company  —  Assign- 
ment of  rights  to,  pending  action — Adoption 
of  contract — Acquiescence.  Deseronto  Iron 
Co,  V.  Rathhun  Co,  of  Deseronto,  2  O.  W.  R. 
414,  418,  3  O.  W.  R.  697,  4  O.  W.  R.  44, 
6  O.  W.  R.  688. 

Supply  of  Electric  Current — Destnic^ 
tion  of  building — Impossibility  of  performance 
— Readiness  to  perform — Damages  for  breach. 
Ontario  Electric  Light  and  I^ower  Co,  v. 
Baxter  and  Galloway  Co,,  5  O.  L.  R.  419, 
2  O.  W.  R.  138. 

Supply  of  Electrical  Energy — Implied 
contract  to  take  whole  supply — ^Breach — Con- 
struction. Ottawa  Electric  Co,  v.  Birks, 
2  O,  W.  R.  949. 

Supply  of  Gas — Shutting  off — Non-pay- 
ment —  Other  Premises,] — Under  12  V,  c. 
183,  s.  20,  where  a  customer  of  the  Montreal 
Gas  Company  has  more  than  one  building  to 
which  gas  is  being  supplied,  and  he  fails 
to  pay  for  the  gas  supplied  to  any  one  of 
them,  the  gas  company  is  entitled  to  cease 
supplying  gas  to  all  the  buildings  belonging 
to  him.  Montreal  Gas  Co,  v.  Cadieux,  Q. 
R.  11  K.  B.  93.  (Reversed,  28  S.  C.  R.  3gS, 
but  restored,  [1899]  A.  C.  589.) 


II.  Building  Contract. 


Action  for  Balance  of  Contract 
Price — Counterclaim — Omission  to  do  part 
of  work — Failure  to  complete  in  workmanlike 
manner — Questions  of  fact — Set-oflf  of  costs — 
Scale  of  costs.  Dodds  v.  Morrison  (N.W.T.), 
1  W.  L.  R.  164. 

Architect's  Certificate — Condition  pre- 
cedent to  action — Counterclaim  —  Defective 
work — Acceptance— Delay — Waiver,  Waugh 
V.  Grayson   (N.W.T.),  2  W.  L.  R.  330. 
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Arcliiteot*a  Certificate  —  Finality — Ac- 
tion— Condition  Precedent,{  —  The  written 
ooatract  between  the  parties  provided  that 
the  plainti&i  were  to  erect  and  complete  a 
building  for  defendant  according  to  certain 
drawings  and  specifications  by  a  fixed  date, 
and  to  the  satisfaction  of  an  architect  named, 
to  be  certified  by  him  under  his  hand  forth- 
with after  completion.  It  also  provided  for 
payment  on  the  certificates  of  the  architect 
of  85  per  cent,  on  the  worlc  done  from  time 
to  time,  and  that  the  balance  unpaid  oi^  the 
completion  of  the  work  should  become  pay- 
able within  one  month  after  the  architect 
should  have  certified.  The  architect  gave 
two  so-called  final  certificates,  the  first  of 
which  was  in  part  as  follows:  *' I  hereby 
certify  that  D.  Bros,  are  entitled  to  $410,3t5» 
in  full  for  the  above  contract  and  extras, 
less  $4.25,  which  amount  may  be  held  back 
till  the  items  of  work  in  the  following  list 
are  done."  It  proceeded  to  specify  the  items 
covered  by  the  $4.25,  and  added :  "  Note.-^I 
consider  the  guarantee  in  specification  will 
cover  any  leak  in  roof."  The  contractors  had 
in  the  specification  guaranteed  the  roof  for 
five  years  against  ordinary  wear  and  tear. 
Annexed  to  and  forming  part  of  the  certifi- 
cate was  a  statement  shewing  that  in  arriv- 
ing at  the  sum  of  $416.36  a  deduction  of 
$50  had  been  made  for  "  bad  floor,  &c."  The 
second  and  last  certificate  of  the  architect 
was  as  follows :  *'  This  is  to  shew  that  by 
certificate  given  by  me  on  23rd  January, 
1900,  I  certified  that  D.  Bros,  were  entitled 
to  $410.36,  from  which  the  amount  of  $4.25 
was  deducted  to  cover  some  small  itenls  left 
undone.  These  have  now  been  attended  to, 
and  I  therefore  certify  that  D.  Bros,  are 
entitled  to  $416.36  in  full  of  contract  and  ex- 
tras :" — ^Held,  that  the  two  certificates  should 
be  read  together,  and  being  so  read  they 
shewed  that  in  respect  of  the  floor  and  roof 
the  work  had  not'  been  properly  completed, 
and  did  not  constitute  a  certificate  that  the 
contract  work  had  been  completed  to  the 
satisfaction  of  the  architect;  and  such  a  cer- 
tificate was  a  condition  precedent  to  the 
plaintififs  right  to  recover.  Davidson  v. 
Francii,  22  Occ.  N.  328,  14  Man.  L.  R. 
141. 

Arohitect's  Certificate  —  Liability  of 
Ou^ner  —  Delay  in  Completion  —  Penalty 
Clause — Waiver.] — Where,  under  the  terms 
of  a  building  contract,  the  work  is  to  be  done 
under  the  dii'ection  and  to  the  satisfaction 
of  the  architect,  who  is  given  authority  to 
grant  a  final  certificate,  and  the  architect 
certifies  to  its  completion : — Held,  that,  in 
the  absence  of  fraud  or  collusion,  the  certifi- 
cate of  the  architect  is  so  far  binding  upon 
the  proprietor  that  he  cannot  contend  that 
the  work  was  not  done  in  accordance  with  the 
plans  and  specifications,  and  it  is  Immaterial 
whether  the  proprietor  had  knowledge  of  his 
intention  to  grant  it  or  that  he  consented  to 
or  forbade  its  being  granted;  if  the  certifi- 
cate is  untrue,  the  remedy  is  against  the  archi- 
tect. A  provision  in  a  building  contract  that 
the  architect's  certificate  should  not  lessen 
the  contractor's  total  or  final  liability,  was 
held,  as  a  matter  of  construction,  to  apply 
not  to  the  final  certificate,  but  only,  to  pro- 
gress certificates.  A  provision  in  a  building 
contract  for  liquidated  damages  for  non-com- 
pletion within  the  prescribed  time,  subject 
expressly  to  a  farther  reasonable  length  of 
time  for  delays  caused  by  changes  in  the 
plans  and  specifications,  is  not  discharged  by 


delays  caused  by  such  changes.  Aliter,  if 
no  provision  has  been  made  for  such  exten- 
sions. Where  the  contract  gives  to  the  archi- 
tect authority  to  settle  all  disputes,  matters 
about  which  no  dispute  had  been  raised  when 
he  gave  his  final  certificate  are  not  concluded 
thereby.  "As  a  matter  of  construction  it  was 
held  that  the  contract  gave  the  architect  no 
authority  to  grant  extensions  of  time  on  ac- 
count of  changes  in  plans,  except  upon  a 
dispute  arising.  Where  the  contractor  is  to 
"pay  or  allow  to  the  proprietor"  a  certain 
sum  as  liquidated  damages,  it  is  not  necessary 
that  it  should  be  retained  from  the  conti-act 
price  or  fixed  by  the  final  certificate.  Delay 
in  the  completion  of  the  contract  caused  by 
the  proprietor's  neglect  to  complete  work 
which  it  was  necessary  should  first  be  done 
before  the  contractor  could  continue  work 
under  the  contract,  does  not  operate  to  dis- 
charge the  contractor  from  the  penalties  un- 
less notice  of  the  contractor's  work  having 
reached  the  stage  at  which  the  proprietor 
should  do  his  part  of  the  work  had  been  re- 
ceived by  him.  Neither  the  proprietor's  en- 
tering into  occupation  of  the  building  on 
completion  of  the  work,  insuring  it,  nor  mak- 
ing payment  on  the  contract  price,  after  the 
time  for  completion,  and  after  actual  com- 
pletion of  the  work,  operates  as  a  waiver  of 
the  penalty  clause.  Though  perhaps  on  the 
giving  of  his  final  certificate  the  architect 
became  functus  officio,  his  estimate  of  the 
proper  allowances  to  be  made  was  accepted 
as  reasonable  and  allowed  by  the  Court,  in 
reduction  of  the  penalties  payable  for  delay 
in  completion.  McLeod  v.  Wilson,  2  Terr. 
L.  R.  312. 

Balance  —  Counterclaim  —  Evidence. 
Breakenridge  v.  Mason,  1  O.  W.  R.  529. 

Breach — Dismissal  of  contractor — Archi- 
tect's notice  of — Time — Sunday.  Anderson  v. 
Chandler,  1  O.  W.  R.  417,  2  O.  W.  R.  186. 

Breacli — Negligent  work — ^Responsibility. 
Uagar  v.  Hagar,  1  O.  W.  R.  78. 

Delay — Extras — Penalty  —  Alterations  — 
Written  Order  of  Architect — Onus — Disputed 
Items  —  Appeal,]  —  A  building  contract  con- 
tained a  provision  that  the  w6rk  should  be 
completed  by  the  contractor  by  a  specified 
date,  with  a  penalty  of  $5  a  day,  as  liquidated 
damages,  for  each  day  that  the  work  should 
remain  unfinished  after  that  date.  It  was 
agreed,  on  the  part  of  the  defendant,  that  the 
contractor  should  be  put  in  possession  of  the 
premises,  and  should  be  furnished  with  the 
lines  and  levels,  by  another  fixed  date,  and 
that,  for  every  day  thereafter,  he  should  be 
entitled  to  have  two  days  added  to  the  time 
for'  the  completion  of  his  contract.  It  was 
further  agreed  that  the  contraptor  should 
have  no  action  for  damages,  or  otherwise, 
against  the  defendant  by  reason  of  said 
delay : — Held,  that  the  clause  of  the  contract 
denying  the  plaintiff's  right  to  an  action  for 
damages  applied  to  the  giving  possession  of 
the  premises  only,  and  not  to  the  delay  in 
furnishing  lines  and  levels  and  that  the  plain- 
tiff was  entitled  to  recover  for  extra  work 
resulting  from  the  latter  delay: — Held,  also, 
that  the  delay  in  putting  the  plaintiff  in  pos- 
Kession  of  the  premises,  and  in  furnishing 
lines  and  levels,  and  delay  caused  by 
extra  work  which  he  was  called  upon  to 
do,  relieved  the  plaintiff  from  the  obligation 
to  complete  his  work  by  the  date  agreed,  and 
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that  tlic  defendant  was  debarred  from  en- 
forcing payment  of  the  pi^nalty.  One  of  the 
clauses  of  the  contract  provided  that,  if 
alterations  were  required  in  the  work,  a  fair 
and  reasonable  valuation  of  work  added  or 
omitted  should  be  made  by  the  architect,  and 
that  the  sum  payable  to  the  plaintiff  should 
be  increased  or  diminished  by  such  amount, 
provided  that,  where  the  amount  was  not 
agreed  upon,  the  contractor  should  proceed 
with  the  work  on  the  written  order  of  the 
architect,  and  that  the  amount  payable  there- 
for should  be  fixed  as  further  provided : — 
Held,  that  alterations  under  this  clause  only 
required  a  written  order  u4iere  the  architect 
and  contractor  differed  as  to  the  valuation; 
that  the  furnishing  of  plans  by  the  architect, 
shewing  additional  work,  was  a  **  written 
order "  within  the  meaning  of  the  contract ; 
that  the  burden  was  upon  the  plaintiff  of 
shewing  that  work  claimed  for  as  extra  was 
ordered  by  the  architect.  In  determining  the 
amount  to  which  the  plaintiff  was  entitled  for 
extra  work  the  trial  Judge  had  the  assistance 
of  an  assessor,  but  the  Court,  on  appeal,  were 
not  furnished  with  the  assessor's  report,  or 
with  the  reasons  for  allowing  the  plaintiff 
different  items  claimed  by  him : — Held,  that 
the  Court  could  not  adopt  the  view^s  of  the 
trial  Judge  and  the  assessor,  as  to  dispfuted 
items,  in  these  circumstances,  but  must  con- 
sider the  different  items  and  the  evidence 
bearing  upon  them,  and  that  the  amount 
allowed,  being  excessive,  should  be  reduced. 
Munro  v.  Toton  of  WestviUe,  36  N.  S.  Reps. 
313. 

Delay  Caused  hj  OtJ&er  Contractors 

— Failure  to  notify  architect  and  apply  for 
extension  of  time — Penalty  for  delay — Provi- 
sions of  contract.  Grey  v.  Stephens  (Man.), 
1  W.  L.  R.  450. 


—  Certificate  of  Architect,] — The 

certificate  for  additional  work  given  by  the 
architect  of  the  owner  after  the  completion 
of  the  work  will  avail,  instead  of  the  author- 
ization in  writing  of  the  owner  required  by 
art.  1690,  C.  C.  Bayard  v.  Drouin,  Q.  R.  22 
S.  C.  420. 


.m—Oral  Testimony  —  Tender.]  —  F. 
had  contracted  with  L.  to  build  a  warehouse 
and  do  certain  repairs,  by  an  agreement  in 
writing,  giving  certain  details  of  the  work  to 
be  done,  but  unaccompanied  by  a  plan.  The 
contract  price  was  $1,100.  F.  claimed  $32.55 
for  extras  which  he  maintained  were  author- 
ized by  L.,  but  which  L.  denied.  At  the  trial 
F.  offered  oral  evidence  in  support  of  his 
claim  for  extras,  and  L.  objected,  setting  up 
art.  1690 :— Held,  that  art.  1690  of  the  Code 
must  be  interpreted  strictly.  (2)  When  it 
is  a  question  of  a  contract  unaccompanied  by 
plans  and  definite  specifications,  but  relating 
to  building  and  repairing  buildings,  either 
erected  or  to  be  erected,  described  in  a  writ- 
ing giving  certain  details  of  the  work  to  be 
done,  it  is  not  a  case  for  the  application  of 
art.  1690,  and  oral  evidence  may  be  adduced 
to  nrove  the  doing  of  work  outside  the  con- 
tract, and  the  cost  thereof,  without  the  pro- 
duction of  any  writing  authorizing  them. 
Corriveau  v.  Roy,  Q.  R.  15  S.  C.  90,  follow- 
ed. (3)  A  tender  to  avail  should  be  made  in 
the  terms  of  art.  1163,  C.  C,  and  especially 
in  legal  tender,  if  it  is  a  question  of  money, 
and  including  the  amount  of  the  costs,  if 
made  after  action  brought.  Ferland  v.  La- 
flamme,  Q.  R.  27  S.  C.  66. 


Faulty  Coustruetion  —  Extra  work  — 
Specifications  —  Delay  —  Quantum  meruit  — 
Reference.  Metallic  .Roofing  Co.  v.  City  of 
Toronto,  3  O.  W.  R.  646,  6  O.  W.  R.  656. 

Fiadlacs  of  Referee  —  Appeal — Ameod- 
meut — Reformation — Costs.  Goring  v.  Haw- 
kins, 5  O.  W.  R.  529. 

Material  Supplied  aot  Covered  1>y 
Contraet — Damages  — Arbitrator  —  Bias  — 
Lien.  Piggott  v.  Toronto  Rubber  »S*oe  Mfg, 
Co.,  1  O.  W.  R.  541. 

PaTment  of  PHee  —  Time  —  Duplicate 
instruments — Discrepancy — Extras — Delay  — 
Inferior  work — Failure  to  supply  money  to 
pay  workmen — Mechanics'  liens — Judgment — 
Reference  —  Account  —  Secret  commissions. 
Bater  v.  Brown  (Man.),  2  W.  L.  R.  36. 

Pretended  Tender — Estoppel — Quantum 
Meruit  —  Owner's  Default — Penalty — Certifi- 
cate  of  Architect.] — Where  a  tender  for  the 
erection  of  a  building  is  made  and  accepted, 
but  without  the  intention  on  the  part  of 
either  owner  or  contractor  that  the  amount 
stated  in  the  tender  should  be  the  contract 
price,  the  contractor  is  entitled  to  recover  on 
a  quantum  meruit.  The  fact  that  the  plain- 
tififs  tender  was  made  for  the  purpose  of 
deceiving  other  tenderers  did  not  estop  the 
plaintiff  from  disputing  its  bona  fides  as 
against  the  defendant.  Failure  by  the  ow^ner 
to  supply  material  which  the  contract  pro- 
vides he  shall  supply,  discharges  a  penal 
clause.  Where  a  building  contract  pro- 
vides for  the  certificate  of  an  architect  and 
no  architect  is  appointed  the  provision  is  in- 
operative. Degagne  v.  Chave,  2  Terr.  L.  R. 
210. 

Question  whetker  Certain  KJnde  of 
TlT'ork  Included  —  Admissibility  of.  oral 
evidence — Penalty  for  delay  in  completion — 
Effect  of  delay  by  opposite  party.  Page  v. 
Green,  2  O.  W.  R.  137,  3  O.  W.  R.  494. 

Specific  Sum  —  Destruction  of  Building 
before  Completion — Quantum  Meruit.] — The 
defendant,  who  had  taken  a  contract  for  the 
erection  of  a  dwelling  house  at  $4,050, 
accepted  the  plaintiff's  tender  to  do  the  plumb- 
ing and  tinsmithing  work  for  $500 :  but  before 
the  completion  of  the  plaintiff's  contract, 
though  after  he  had  done  work  up  to  $4S8, 
the  building  w^as  destroyed  by  fire.  The  de- 
fendant had  received  two  sums  of  $1,500  on 
account  of  his  contract,  but  he  denied  that 
any  portion  of  it  was  for  work  done  by  the 
plaintiff.  In  an  action  by  the  plaintiff  to 
recover  the  $488  on  a  quantum  meruit : — 
Held,  that  where,  as  here,  the  contract  is  to 
do  work  for  a  specific  sum,  and  this  applies 
as  well  to  original  as  to  sub-contracts,  there 
can  be  no  recovery  until  the  work  is  com- 
pleted, unless  the  failure  to  do  so  is  caused 
by  the  defendant's  fault;  and,  as  the  plain- 
tiff admitted  the  non-completion  by  suing  on 
a  quantum  meruit,  and  there  was  nothing  to 
shew  any  fault  on  the  defendant's  part,  there 
could  be  no  recovery.  Appleby  v.  Meyers,  L. 
R.  2  C.  P.  600.  followed.  King  v.  Low.  22 
Occ.  N.  107,  3  O.  L.  R.  234. 


III.   CONDinONB. 

Buildins  Contraet — Extras — Certificate 
of  Superintendent.] — A  contract  for  the'  car- 
penter's work  at  the  defendant's  house  pro- 
vided that  the  contractor  should  be  paid  for 
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work  and  extras,  if  any,  **on  certificate  of 
saperintendent  of  work."  The  contractor 
died  after  doing  part  of  the  work,  and  the 
plaintiff  thereupon  agreed  to  deliver  at  the 
bouse  **  all  the  material  referred  to  in  the 
late  (contractor's)  contract,  and  all  the  con- 
ditions of  that  contract  are  to  apply."  The 
saperintendent  of  iAe  work  was  a  relative 
of  and  indebted  in  a  large  sum  to  the  de- 
fendant, and  the  plaintiff  did  not  know  this. 
Disputes  having  arisen,  the  superintendent 
of  the  work  gave  to  the  plaintiff  under  the 
defendant's  instructions  a  certificate  that  the 
plaintiff  had  furnished  all  the  material  ac- 
cording  to  specifications,  '*  except  small  mat- 
ters which  I  will  adjust  under  the  terms  of 
the  contract:'* — Held,  that  as  to  the  extra 
inaterial  furnished  by  the  plaintiff,  the  con- 
dition as  to  the  superintendent's  certificate 
did  not  apply;  and  that  at  all  events  the 
certificate  in  fact  given  put  an  end  to  the 
contract  and  relieved  the  plaintiff  from  doing 
anything  further  under  it,  so  that  the  non- 
completion  of  the  ''  small  matters "  in  dis- 
pute formed  no  defence: — Held,  also,  per 
Armour,  C.J.O.,  that  the  relationships,  family 
and  financial,  of  the  superintendent  to  the 
defendant  should  have  been  disclosed  to  the 
plaintiff,  and  that  under  the  circumstances 
the  plaintiff  was  not  bound  to  obtain  a  cer- 
tificate at  all.  Ludlam  v.  WiUon,  21  Occ. 
N.  554,  2  O.  L.  R.  549. 

Certifleate  —  Condition  Precedent — Me- 
chanic'»  LienJ] — ^The  plaintiff  agreed  with  S. 
to  do  tunnelling  in  mineral  claims  in  which 
S.  and  McL.  were  interested,  and  the  agree- 
ment was  contained  in  correspondence,  part 
of  which  read:  "I'll  pay  you  on  the  com- 
pletion of  each  80  feet  of  tunnelling.  All 
you  need  to  do  is  to  have  McL.  to  certify 
that  you  have  done  the  work."  McL.  did 
not  give  a  certificate.  In  an  action  by  the 
plaintiff  to  enforce  a  mechanic's  lien : — Held, 
that  the  obtaining  of  the  certificate  was  a 
condition  precedent  to  the  plaintiff's  right  to 
recover.  Leroy  v.  SmiiK  22  Occ.  N.  72,  8 
B.  C.  R.  293. 

Default — Application  of  Alternative  Rate 
of  Payment. 1 — ^A  contract  between  a  news- 
paper proprietor  and  a  customer,  for  12,000 
Itees  of  advertising  to  be  furnished  within  a 
year,  based  upon  a  price  of  four  cents  a  line 
for  advertising,  if  the  conditions  of  the  con- 
tract as  to  prompt  payment,  &c.,  be  strictly 
complied  with  by  the  customer,  and  of  fifteen  ' 
cents  per  line  in  case  of  failure  to  comply 
vith  such  conditions,  is  an  alternative  con- 
tract, and  where  the  customer  makes  default 
to  comply  with  the  conditions,  the  other 
P^rty  is  entitled  to  recover  the  higher  alter- 
native rate  for  the  work  actually  done.  Ar- 
ticle 1076.  CO..  does  not  apply  to  such  case, 
the  claim  not  being  based  upon  the  enforce- 
inent  of  a  penalty  but  upon  the  application 
of  a  condition.  Berthiaume  v.  Kent,  Q,  R. 
11  K.  B.  312. 


'Authoritp  of  Agent  —  Setting 
•tide  Findingg  of  Jury.] — M.  contracted  to 
erect  a  building  in  Vancouver  for  the  defen- 
dants, a  Milwaukee  company,  the  contract 
providiuK  that  no  extras  would  'be  allowed 
unless  their  value  was  agreed  upon  and  in- 
dorsed on  the  contract.  S.,  who  had  intended 
to  occupy  the  building  for  the  purposes  of  a 
bottling  company,  of  which  he  was  a  mem- 
ber, ordered  extras,  but  no  indorsement  therp- 
of  was  made  on  the  contract.    In  an  action 


by  M.  for  the  price  of  the  extras,  the  jury 
found  '*that  S.,  as  authorized  agent  for  the 
company,  ordered  the  extras  for  it,  and  that 
it  did  either  hold  out  or  permit  S.  to  hold 
himself  out  as  its  agent  for  the  purpose  of 
ordering  extras:" — Held,  that  such  indorse- 
ment on  the  contract  wa^  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover.  Me- 
Kinnon  v.  Pabit  Brewing  Co.,  22  Occ.  N. 
39,  8  B.  O.  R.  265. 

Non-perfomuunee — Delivery  of  deed  in 
eacrow--Option — Trust.  Harris  v.  Bank  of 
British  North  America,  1  O.  W.  R.  76.  285. 

Printed  Conditions  —  Party  Signing  in 
Ign^ance.] — A  i)arty  to  a  contract  is  not 
bound  by  conditions,  printed  on  the  back 
thereof,  of  which  he  was  ignorant,  and  to 
which  his  attention  was  not  called  before  he 
signed  the  contract,  although  the  contract 
bears  on  its  face  an  acknowledgment  by  the 
signer  that  he  has  had  communication  of  the 
conditions  printed  on  the  back  and  consents 
to  be  bound  by  them ;  but  also  bears  on  its 
face  the  statement  that  the  other  party  to 
the  contract  will  not  be  bound  by  it  until  it 
shall  ^ave  been  accepted  by  a  duly  author- 
ized agent  and  notice  in  writing  by  registered 
letter  sent  to  the  signer's  address,  which  was 
never  done.  Royal  Electric  Company  v.  Du- 
pM,  Q.  R.  17  S.  C.  534. 


IV.   CONSTBUCnON. 

Assignment  or  Snb-eontraet — Varia- 
tion —  Pleading  —  Amendment — New  trial. 
BHanger  v.  Prevost,  4  O.  W.  R.  1. 

Breach  —  Dependent  and  independent 
covenants  —  Indemnity  —  Evidence — Costs. 
Ttcyford  v.  York  (N.W.T.),  2  W.  L.  R.  .348. 

Conjunetive  Conditions.] — Where  two 
conditions  are  imposed  in  an  agreement  in  a 
conjunctive  manner,  the  fulfilment  of  the 
conditions  is  indivisible.  2.  When  it  is  cer- 
tain that  one  of  the  two  conjunctive  condi- 
tions cannot  be  fulfilled  within  the  time  fixed 
by  the  agreement,  the  condition  is  then  con- 
^dered  to  have  failed.  Chartrand  v.  Des- 
souard.  6  Q.  P.  R.  131. 

Covenant  to  Deliver  Possession  of 
lAnd — Dominion  Lands  Act — Assignment  or 
Transfer — Mis  take — Rectification.  1  — >.\  cove- 
nant contained  in  an  agreement  for  farming 
**  on  shares  "  to  deliver  possession  of  land  in 
which  the  covenantor  has  homestead  rights 
only,  is  not  an  assignment  or  transfer  with- 
in the  meaning  of  the  Dominion  Lands  Act. 
R.  S.  C.  c.  .54,  s.  42.  as  amended  by  60  &  61 
V.  c.  2S5,  s.  5.  Rectification  of  contract  for 
mistake  discussed.  Spcnce  v.  Arnold,  5 
Terr.  L.  R.  176. 

Cnstom  of  Trade— fl^alc  of  Goods — De- 
livery.]— The  construction  of  a  contract  for 
the  sale  of  goods  cannot  be  affected  by  the 
introduction  of  evidence  of  local  mercantile 
usace  unless  the  terms  of  the  contract  are 
doubtful  or  ambiguous.  Dufresne  v.  Fee,  25 
Occ.  N.  6.  35  S.  C.  R.  274. 

IMTlsibility  —  Completion.] — ^By  a  con- 
tract to  remove  spans  from  a  wrecked  bridge 
in  the  St.  Lawrence,  the  contractors  agreed 
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"  to  remove  both  spans  of  the  wrecked  bridge 
and  put  them  ashore,  for  the  sum  of  $25,000, 
to  be  paid  $5,000  as  soon  as  one  span  is  re- 
moved from  the  channel,  and  another  $5,000 
as  soon  as  one  span  is  put  ashore,  and  the 
balance  as  soon  as  the  work  is  completed. 
.  .  .  it  being  understood  and  agreed  that 
we  push  the  work  with  all  possible  despatch, 
but  if  we  t&il  to  complete  work  this  season 
we  are  to  have  the  right  to  complete  it  next 
season:" — Held,  reversing  the  judgment  of 
the  Oonrt  of  Appeal  (21st  September,  1901), 
Taschereau  and  Davies.  JJ.,  dissenting,  that 
the  contract  was  divisible,  and  the  contrac- 
tors, having  removed  one  span  from  the  chan- 
nel and  put  it  ashore,  were  entitled  to  the 
two  payments  of  $5,000  each,  notwithstand- 
ing that  the  whole  work  was  not  completed 
in  the  second  season.  Neto  York  and  Ottawa 
Co.  V.  Collins  Bay  Rafting  and  Forwarding 
Co,,  22  Occ.  N.  250,  32  S.  C.  E.  216. 

Eleotrio  Iii^ht  Companiea — Agreement 
with  municipal  corporation^ — Privilege  of  oc- 
cupying streets— <.'ondition  against  amalga- 
mation of  companies — Forfeiture — Laches — 
Acquiescence.  City  of  Toronto  v.  Toronto 
Electric  Light  Co,,  City  of  Toronto  v.  Incan- 
descent Light  Co,  of  Toronto  and  Toronto 
Electric  Light  Co,,  3  O.  W.  R.  825.  6  O.  W. 
B.  443,  10  O.  L.  R.  621. 

Eleetrie  Idehtlns — Action  for  Price — 
Statutory  Regulation — Receding  of  Meter — 
Duplicate  for  Purchaser  —  Condition  Prece- 
rfen*— Wairer.]— The  Dominion  Acts.  1894. 
c.  13,  s.  13,  S.-8.  2,  enacts  that  "  Whenever 
a  reading  of  a  meter  is  taken  by  the  con- 
tractors for  the  puri>ose  of  establishing  a 
charge  upon  the  purchaser,  the  contractor 
shall  cause  a  duplicate  of  such  reading  to  be 
left  with  the  purchaser.'*  In  an  action  by 
the  plaintiff  companv  to  recover  the  price  of 
electric  lighting  and  rent  of  meter: — Held, 
that  the  burden  was  upon  the  plaintiff  to 
shew  compliance  with  the  Act,  and  that  non- 
compliance was  not  excused  by  the  fact  that 
the  person  to  whom  the  duplicate  reading  was 
required  to  be  delivered  might  not  be  able 
to  understand  it.  2.  That  an  offer  to  com- 
promise, made  on  the  part  of  the  defendant, 
could  not  in  any  sense  be  treated  as  a  waiver 
of  the  right  conferred  by  the  statute.  3. 
That  the  fact  of  previous  bills  having  been 
paid  could  not  be  taken  as  dispensing  with  the 
requirement  of  the  statute  for  more  than  the 
particular  bills  paid.  Cape  Breton  Electric 
Co.  V.  Slayter,  36  N.  S.  Reps.  313. 

Evldenee  to  Aid  —  Reformation  after 
breach.    Pritchard  v.  Pick,  1  O.  W.  R.  815. 

Fmnnins:  on  Shares — Account — Appeal 
— Findings — Costs.  Harrison  v.  Harrison,  2 
O.  W.  R.  397,  3  O.  W.  R.  247. 

Implied  Covenant  —  Intention  of  Par- 
ties.]— The  plaintiff  contracted  with  the  de- 
fendant for  330  hours'  dredging  in  the  har- 
bour of  St.  John,  with  a  specific  dredge  and 
appliances,  and  for  so  much  longer  as  the 
city  might  require,  on  giving  notice  at  the 
expiration  of  that  period,  to  be  paid  for  at 
the  rate  of  $400  per  each  11  hours,  subject 
to  deductions  and  allowances  agreed  upon 
for  time  lost,  (1)  when  the  dredge  was  un- 
able to  work  by  reason  of  injury  to  the  plant 
or  machinery,  and  (2)  where  the  w^ork  could 
not  go  on  by  reason  of  stormy  weather.    The 


water  was  too  deep  at  high  tides  for  th6 
dredge  to  work,  and  there  was,  therefore, 
delay  caused  in  this  way.  Both  parties  were 
aware  at  the  time  the  contract  was  made 
that  the  high  tides  would  interfere  with  the 
work,  but  there  was  no  provision  for  any 
deduction  or  allowance  on  that  account : — ■ 
Held,  that  a  verdict  for  the  plaintiff,  ordered 
on  a  construction  of  the  contract  that  there 
was  an  implied  covenant  that  the  defendants 
should  pay  for  the  time  lost  by  reason  of  the 
high  tides,  was  erroneous,  and  should  be  set 
aside  and  a  new  trial  granted.  ConnoUp  T. 
City  of  8t,  John,  36  N.  B.  Reps.  411,  35  S. 
G.  R-  186. 

Z<eaae   of  I«and   or  Hire   of   CkM»de — 

Fixtures — Services,] — A  contract  by  which 
a  person  grants  to  another  the  use  of  an  en- 
gine and  boiler  affixed  to  land,  with,  in  addi- 
tion^ a  place  to  deposit  wood,  is  a  lease  of 
an  immovable,  even  where  the  contract  .Mt>- 
vides  for  payment  of  a  lump  sum  for  the  use 
of  the  engine  and  boiler  and  the  wages  ot  the 
son  of  the  lessor,  whose  services  are  leased 
by  the  same  contract  to  the  lessee.  Lanoi*! 
V.  Sylvestre,  Q.  R.  24  S.  C.  233. 

Xnnicipal  'Works  —  Specifications  — 
"  From  "  and  "  to  "  Streets— Plan.]  —  The 
words  **  from  "  and  "  to "  streets  mentione<l 
in  specifications  for  the  construction  of  works 
undertaken  by  an  agreement  in  writing,  as 
shewn  on  a  plan  annexed  to  and  declared  to 
form  part  of  the  contract,  are  not  neces- 
sarilv  exclusive.  Where  the  agreement  pro- 
vided that  the  works  should  be  constructed 
"  along  Notre-Dame  street  from  Bterri  street 
to  Lacroix  street  as  shewn  on  the  said  plan," 
these  words  mean,  "  as  far  as  the  plan  shews 
along  Notre-Dame  street,  but  not  exceeding 
the  most  distant  side  of  Lacroix  street.'*  City 
of  Montreal  v.  Canadian  Pacific  R,  W,  Co.^ 
33  S.  G.  R.  396. 

Option — Refusal,] — A  contract  stipulat- 
ing that  the  first  party  shall  have  the  hauling 
of  all  ore  shipped  up  to  15,000  tons,  and  not 
less  than  10.000  as  required  by  the  second 
party,  does  not  bind  the  second  party  to 
supply  more  than  10,000  tons.  Haggerty  v. 
Lenora  Mount  Sicker  Copper  Mining  Co,,  22 
Occ  N.  106,  9  B.  a  R.  6. 

Printed  and  Written  Clanaee.]  —  A 

lessee  of  a  building  entered  into  a  contract 
with  an  electric  light  company  for  the  suijply 
bv  them  to  him  of  light  for  the  building. 
The  contrnct.  drawn  on  a  printed  form  usfni 
by  the  company,  contained  a  provision  that 
it  was  **  to  continue  in  force  for  not  less 
than  .Sn  conseoutivp  calendar  months,  from 
date  of  first  burning,  and  thereafter  until 
cancelled  (in  writing)  by  one  of  the  parties 
hereto,"  the  whole  of  this  clause,  except  the 
figures  "36."  being  printed.  A  subsequent 
clause,  wholly  in  writing,  under  the  printed 
heading  **  Special  conditions,  if  any,"  ^  pro- 
vided that  the  contract  was  "to  remain  In 
force  after  the  expiration  of  the  said  36 
months  for  the  term  that  the  party  of  the 
second  part  (the  lessee)  renews  his  lease  for 
the  (building),"  with  certain  provisions  as 
to  nayment  of  the  expense  of  wiring: — 
Held,  that  there  w^as  no  rule  of  law  reqnirini? 
more  weight  to  be  Hven  in  a  contract  of  this 
kind  to  a  written  provision  than  to  a  printed 
one:  that  the  clauses  must  be  read  together; 
and   that  their   fair   meaning  was   that   the 
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contract  was  to  be  in  force  for  at  least  thirty- 
six  months,  and  thereafter  during  any  renew-^ 
al  term  of  the  lease,  until  cancelled  in  writ- 
ins.  Ottaioa  Electric  Light  Co.  v.  8t. 
Jacques,  21  Ctec  N.  105,  1  O.  L.  R.  73. 

Pmblic  Work — Finding  of  References — 
Claim    of    Contractor — Repitition — Waiver.] 
— The  specifications  accompanying  a  call  for 
tenders   for  the  widening  and  deepening  of 
canals  formed  a  part  of  the  contract  subse- 
quently  entered   into,  and  provided  that  no 
part  o^  the  work  could  be  unwatered  during 
-the  season  of  navigation,  but  might  be  at  the 
close  of  navigation.    The  contractor  claimed 
payment  for  extra  work  and  increased  cost 
by  reason  of  the  refusal  to  unwater  during 
the  winter  months: — Held,  that  the  contrac- 
tor might  be  called  upon  to  work  under  water 
during  the  time  the  canal  was  closed  to  navi- 
gation, as  well  as. when  it  was  open,  and  was 
not  entitled  to  extra  payment  therefor,  espe- 
cially as  no  demand  was  made  for  unwater- 
ing.    The  contractor  was  entitled  to  payment 
at  a  specified  rate  for  removal  of  earth  and 
at  a  higher  rate  for  **  earth  provided,  delivered, 
and  spread  in  a  satisfactory  manner  to  raise 
towing   path    where   required."     He   claimed 
payment  at  the  higher  rate  for  over  200,000 
cubic   yards,    and    the   resident   engineer   re- 
turned 69.000  as  falling  under  the  above  pro- 
vision,  and  the  Government  allowed  233)00 
yards.     The  Exchequer  Court  Judge  referred 
it  to  the  registrar  of  the  Court  and  two  en- 
gineers,  who   reported   that  the   amount  al- 
lowed by  the  Crown  was  a  sufiScient  allow- 
ance,   and    their    report    was    confirmed    by 
the     Court:  —  Held,     that     the     Supreme 
Court   would   not   overrule  the  judgment   of 
the   expert   referees.     Other  clauses   of   the 
contract    required    the   contractors   to   make 
and    repeal    their   claims   in    writing   within 
fourteen  davs  after  the  date  of  each  monthly 
certificate  during  the  progress  of  the  works, 
and  every  month  until  adjusted  or  rejected. 
By  the  order  in  council  referring  the  claims 
of    the    appellant  to  the    Exchequer    Court 
these   clauses   were    waived    "  in    so   far   as 
the    repeated    submission    of    claims    is    re- 
quired :" — Held,    that    the    waiver    did    not 
relieve  the  contractor  from  making  a  claim 
after  the  first  monthly  certificate  issued  sub- 
sequent to  its  having  arisen,  but  only  from 
repeating   it   after   the   following   certificate. 
Poupore  V.  The  King,  24  Occ.  N.  163. 

Reaoval  of  Timber — Injunction  —  Re- 
fusal— ^Appeal — Merits — ^AflSrmance.  Murphy 
V.  Lake  Erie  and  Detroit  River  R,  W.  Co., 
1  O.  W.  R.  827,  2  O.  W.  R.  444. 

Sale  of  CB,tti^--i^  11  hsiituted  agreement — 
Terms  of  Trade — VsageJ] — On  the  evidence 
it  was  found  that,  by  usage  among  cattle-men 
in  the  McLeod  District,  calves  under  si* 
months  old  and  unbranded  are,  in  the  buying 
or  selling  of  a  herd  of  cattle  by  the  head, 
included  with  the  cows  with  which  they  are 
running.  Where  an  agreement  related  to 
two  classes  of  things,  and  one  of  which  alone 
was  subsequently  dealt  with  by  a  substituted 
agreement,  and  a  new  agreement  dealing  with 
the  other  class  was  made  for  the  purpose 
of  continuing  the  first  agreement  regarding 
it.  the  first  agreement  was  properly  looked 
at  to  interpret  the  second.  The  same  ex- 
pressions used  in  different  parts  of  the  same 
document  should  ordinarily  be  interpreted 
in  the  same  sense.  Woolf  v.  Allen,  21  Occ. 
N.  99,  4  Terr.  L.  R.  431. 


Sale  of  Qoodm^Delivery— Place— '*  At," 
Meaning  of.] — A  tender  by  H.  to  supply  coal 
to  the  town  of  Goderich,  pursuant  to  adver- 
tisement therefor,  contained  an  offer  to  de- 
liver it  "  into  the  coal  shed  at  pumping 
station,  or  grounds  adjacent  thereto,  where 
directed  by  you."  (Meaning  by  a  committee 
of  the  council.)  The  tender  was  accepted, 
and  the  contract  afterwards  signed  called  for 
delivery  "at  the  coal  shed."  A  portion  of 
the  coal  was  delivered',  without  directions 
from  the  committee,  from  a  vessel  upon  the 
dock,  about  80  feet  from  the  shed,  and  sepa- 
rated from  it  by  a  road : — ^Held,  reversing  the 
judgment  of  the  Court  of  Appeal  (15th 
November,  1901,  unreported),  that  the  coal 
was  not  delivered  "  at  the  coal  shed,"  as  pro- 
vided by  the  contract  signed  by  the  i>arties, 
which  was  the  binding  document : — Held,  also, 
that  if  the  contract  was  to  be  decided  by  the 
terms  of  the  tender,  the  delivery  was  not 
in  accordance  therewith,  the  place  of  delivery 
not  being  "  at  the  pumping  station  or  grounds 
adjacent  thereto."  (See,  also,  20  Occ.  N. 
303.)  Holmes  v.  Town  of  Goderich,  22  Occ. 
N.  222,  32  S.  C.  R.  211. 

Sale  of  Homestead  and  Stock — Entire 
Contract — Invalidity  as  Regards  Homestead 
— Conversion,] — The  plaintiff  signed  a  writ- 
ten memorandum  as  follows :  "  I  hereby  agree 
to  sell,  and  make  and  execute  the  necessary 
papera  to  convey,  all  my  right,  title,  and  in- 
terest in  (describing  his  homestead,  for  which 
he  had  not  been  recommended),  also  (3 
horses,  a  waggon  and  a  plough),  and  any 
other  implement  or  chattel  of  which  I  am 
now  the  owner  to  (the  defendant)  for  the 
sum  of  $480  to  be  paid  as  soon  as  the  neces- 
sary papers  are  executed."  The  defendant, 
without  the  plaintiff's  knowledge,  took  posses- 
sion of  the  horses;  the  plaintiff  immediately 
objected  to  this.  The  plaintiff  sued  for  con- 
version and  the  defendant  counterclaimed  for 
damages  for  breach  of  the  agreement: — ^Held, 
that  the  contract  was  an  entire  one,  and 
that,  according  to  its  terms,  the  property  in 
the  personal  property  would  vest  only  on  a 
proper  conveyance  of  the  land.  (2)  That 
the  agreement,  being  one  for  the  assignment 
of  an  unrecommended  homestead,  was  void, 
and  that,  although  an  agreement  may  be  void 
in  part  and  valid  in  part,  yet  this  being  an 
entire  contract  was  wholly  void.  Judgment 
was  therefore  given  for  the  plaintiff  for  dam- 
ages for  conversion  of  the  horses;  and  the 
defendant's  counterclaim  for  damages  for 
breach  of  the  agreement  was  dismissed. 
Flannaghan  v.  Healy,  4  Terr.  L.  R.  301. 

Sale  of  Timber — Terms  of  Payment,] — 
The  appellant  held  rights  in  unpatented  land9 
and  agreed  to  sell  the  timber  thereon  to  re- 
spondent, one  of  the  conditions  as  to  payment 
therefor  being  that,  as  soon  as  the  Crown 
grant  issued,  the  respondent  should  **  settle  " 
a  judgment  against  the  appellant,  which,  they 
both  understood,  could  at  that  time  be  pur- 
chased for  $500.  On  the  issue  of  the  grant, 
about  six  months  afterwards,  the  judgment 
creditor  refused  to  accept  $500  as  full  settle- 
ment at  the  latter  date,  and  he  took  proceed- 
ings to  enforce  execution  for  the  full  amount. 
The  execution  was  opposed  on  behalf  of  the 
appellant,  the  respondent  becoming  surety  for 
the  costs  dnd  being  also  made  a  party  to  the 
pp-oceedings : — Held,  affirming  the  judgment 
in  10  B.  C.  R.  84,  that  the  agreement  to 
settle  the  outstanding  judgment  was  not  made 
unconditionally   by   the   respondent,   but   was 
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limited  to  settling  it  for  $500,  after  the  issue 
of  the  Crown  grant  for  the  land: — Held, 
also,  Davies,  J.,  dissenting,  that  the  costs 
incurred  in  unsuccessfully  opposing  the  exe- 
cution of  the  judgment,  upon  being  paid  by 
the  respondent,  were  properly  chargeable 
against  the  appellant.  O^Brien  v.  Mackin- 
tosh, 24  Occ.  N.  115,  34  S.  G.  R.  169. 

Serrloes  of  AdTertislas  Asent  —  Re- 
muneration— ^Territory — ^Eztra  services — Ac- 
count— Access  to  books  of  principal.  MUler 
V.  Globe  Printinff  Co.,  3  O.  W.  R.  369,  6 
U,  W.  R,  258. 

Supply  of  Eloctrio  Power — Continued 
Existence  of  Propertu — (Condition  Precedent. '\ 
— Where,  under  the  terms  of  an  agreement, 
the  plaintiffs  were  to  supply  the  defendants 
with  electric  current  to  a  specified  amount 
of  horse  power,  to  be  used  by  them  for  oper- 
ating their  machinery,  and  for  use  in  their 
business,  and  for  no  other  purpose,  the  limi- 
tation was  held  to  be  for  the  purpose  of 
confining  the  use  of  the  power  to  the  defend- 
ants* premises,  and  not  to  any  existing  mill 
thereon,  so  that  the  fact  of  such  mill 
being  afterwards  destroyed  by  fire  did  not 
dispense  with  the  defendants*  obligation  to 
receive  and  pay  for  the  power.  Taylor  v. 
Caldwell,  3  B.  &  S.  826»  distinguished.  On- 
tario Electric  Light  and  Power  Co,  v.  Baxter 
and  Oalloway  Co,,  23  Occ.  N.  152,  5  O.  L. 
R.  419. 

Termination — ^Provisions  for  renewal — 
Waiver — Rights  of  third  persons — Injunction 
— Parties.  Street  Railway  Advertising  Co. 
V.  Toronto  R.  W.  Co.,  3  O.  W.  R.  849. 

Uncertainty — Findings  of  Fact — Appeal,^ 
— ^The  findings  of  a  trial  Judge  on  questions 
of  fact  will  not  be  disturbed  unless  it  ap- 
pears clearly  that  such  findings  are  erroneous. 
In  an  action  on  a  contract  to  furnish  sup- 
plies to  be  used  in  floating  one  of  the  de- 
fendants* steamships,,  where  the  evidence  was 
of  a  contradictory  character,  the  trial  Judge, 
as  to  certain  amounts  H*laimed,  found  in 
favour  of  the  defendants,  on  the  ground  that 
if  the  plaintiff  wished  to  make  a  contract 
under  which  he  would  be  fully  paid,  whether 
the  services  were  or  were  not  performed 
that  should  have  been  clearly  expressed  in 
his  tendefr  and  not  left  in  doubt : — Held, 
that  the  decision  ought  not  to  be  disturbed. 
Barrey  v.  Allan,  8.  S.  Co.,  36  N,  S.  Reps. 
307. 

Work  and  Iiabonr — Substituted  Con- 
tract— Consideration — Ewtras.l  —  The  plain- 
tiff, who  had  contracted  to  supply  materials 
for  re-seating  a  church,  contended  that,  under 
the  terms  of  his  contract  to  furnish,  among 
other  things,  "pew  ends,  divisions,  seat,  lin- 
ing, book  racks,"  for  a  lump  sum,  **seat, 
lining,"  should  read  "seat-lining,"  and  that, 
under  this  term,  he  was  only  bound  to  fur- 
nish materials  of  which  the  seats  were  to 
be  constructed.  The  defendant's  contention 
was  that  the  "  lining  was  intended  to  go  over 
the  old  wainscoting:** — Held,  that  to  admit 
the  plaintiffs  contention  would  be  to  ignore 
the  actual  reading,  and  to  give  an  unusual 
and  improper  meaning  to  the  word  "  lining  " 
80  as  to  materially  vary  the  terms  of  the 
contract;  and  a  promise,  if  any,  to  pay  for 
such  lining  as  an  extra  could  not  be  support- 
ed, the  pprformance  by  a  contractor  of  what  I 


he  is  already  bound  to  do  not  being  a  con- 
sideration to  support  such  a  promise;  and 
quaere,  wnether  the  settlement  in  this  way  of 
a  bona  fide  dispute  between  the  parties,  as 
to  the  meaning  of  the  terms  used,  would 
constitute  sufficient  consideration  for  the  al- 
leged promise  to  pay.  Dempster  v.  Bauld, 
37  N.  S.  Reps.  330. 


v.   Enfobcement. 


Adoption  of  IlleKltlmate  CkUd— Pro- 

mise  to  "  make  her  Heir  ''^-Statute  of  Frauds 
— Part  Performance.^ — The  plaintiff  was  the 
illegitimate  daughter  of  D.  C.  K.  The  plain- 
tiff's mother  and  D.  C.  K.  lived  together  for 
several  years,  but  finally  separated.  The 
mother  died  in  1897.  The  plaintiff  lived 
with  her  grandmother  until  the  latter*s  death. 
On  the  1st  April,  1899,  the  plaintiff  wrote 
to  D.  O.  K.  telling  him  of  her  mother's  death 
and  asking  him  to  write  to  her.  Some  time 
afterwards  he  wrote  to  her  addressing  her  as 
"  Dear  daughter,"  singing  himself  as  "  Your 
anxious  father."  In  a  postcript  he  added, 
"  Now  I  have  agreed  to  become  your  real 
solid  father  as  hard  and  fast  as  you  can 
wish."  A  close  correspondence  followed, 
which  resulted  in  the  plaintiff  going  to  Win- 
nipeg to  live  with  her  father;  he  met  her 
at  the  station,  took  her  to  his  house,  and  they 
lived  together  as  father  and  daughter  until 
be  died  suddenly  on  the  6th  June,  1903. 
After  his  death  a  will  was  found  dated  the 
5th  December,  1881,  by  which  he  bequeathed 
all  his  proper^  to  another.  So  far  as  known, 
D.  C.  K.  had  not^  at  the  time  of  his  death, 
any  relative  existmg.  The  plaintiff  swore 
that  her  father  told  her  on  various  occasions 
that  all  his  property  would  be  hers  when  he 
died ;  that  he  would  make  a  will  to  that  effect. 
Friends  were  called  as  witnesses,  who  stated 
that  D.  0.  K.  told  them  he  would  make 
his  will  in  the  plaintiff's  flavour  and  make 
her  his  heir: — Held,  specific  performance 
will  be  enforced  by  the  Ck>urt  of  an  agreement 
in  writing,  though  not  in  formal  terms,  where- 
by the  father  of  an  illegitimate  child  offered, 
if  she  (plaintiff)  would  come  to  him  and  live 
with  him  as  his  daughter,  to  keep  her  and 
leave  all  his  piroperty  by  will  to  her,  the  agree- 
ment having  been  acted  upon  by  the  parties 
and  fully  performed  on  the  part  of  the  plain- 
tiff, and  the  omission  to  make  the  promised 
will  being  attributable  to  mere  negligence 
and  procrastination,  no  contrary  intention  on 
the  part  of  the  father  appearing;  in  spite 
of  the  want  of  mutuality,  the  complete  per- 
formance by  the  plaintiff  sufficed  to  take  the 
case  out  of  the  Statute  of  Frauds.  Kinsey  v. 
:National  Trust  Co.,  24  Occ  N.  104,  15  Man. 
L.  R.  32. 

Non-compllaaeo  wltli  Statntorj  Dnty 

— Imperative  Statute — Penalty.] — ^Action  to 
recover  the  price  of  electric  lighting.  The 
defendant  pleaded  non-compliance  with  the 
Electric  Light  Inspection  Act.  57  V.  c.  39, 
s.  13,  s.-s.  2,  which  is  as  follows :  "  Wher- 
ever a  reading  of  a  meter  is  taken  by  the 
contractors  for  the  purpose  of  establishing 
a  charge  upon  the  purchaser,  the  contractors 
shall  cause  a  duplicate  of  such  reading  to 
be  left  with  the  purchaser."  The  plaintiffs 
did  not  leave  duplicate  readings  with  the  de- 
fendant, and  only  left  a  memorandum  shewing 
the  amount  due  and  the  number  of  kilos,  etc. 
The  trial  Judge  held  the  statute  to  be  merely 


^s 


317 


CONXBACT. 


318 


directory  and  decided  in  favour  of  the  plain- 
tiflfs: — HeM,  on  appeal,  that  the  intention  of 
the  statute  was  clear,  and,  although  no  penal- 
ty was  provided,  the  provision  of  the  statute 
must  be  observed.  Cape  Breton  Electric  Vo, 
v.  iilater,  24  Occ.  N.  135. 

Parent  and  CHild  —  Conveyance  of  land 
— Agreement  for  maintenance  —  Subsequent 
oral  agreement — Specific  performance  —  Set- 
ting aside  original  agreement — Improvidence 
— Want  of  independent  advice.  Poole  v. 
Poole,  3  O.  W.  R.  831. 

Promise  to  Transfer  Shares — Consid- 
eration— Measure  of  Damages — Interest.l — 
The  plaintiff  was  superintendent  of  the  blast 
furnaces  of  a  company  of  which  the  defend- 
ant was  the  president.  The  plaintiff's  con- 
tract of  employment  was  for  no  definite 
period,  and  the  employment  could  be  ter- 
minated upon  two  months*  notice  by  either 
party.  During  the  plaintiff's  employment 
the  defendant  promised  him  a  certain  number 
of  the  shares  of  the  capital  stock  of  the 
company  if  the  production  of  the  blast  fur- 
naces was  increased  to  a  certain  number  of 
tons,  and  he  gave  the  plaintiff  a  memorandum 
containing  the  figures  mentioned.  The  blast 
furnaces  produced  the  necessary  number  of 
tons,  and  on  two  occasions  the  defendant 
sent  the  plaintiff  certificates  for  shares  "  with 
my  compliments."  The  furnaces  continued 
to  piroduce  the  requisite  number  of  tons,  but 
the  defendant  failed  to  deliver  any  more 
shares,  and  thereupon  this  action  was  brought 
to  recover  damages  for  breach  of  the  contract. 
The  shares  of  the  capital  stock  of  the  com- 
pany had  gone  up  in  value,  and  then  had 
gone  down  between  the  time  when  the  stock 
should  have  been  delivered  and  the  date  of 
the  trial : — Held,  that  the  stock  delivered 
was  not  a  mere  gratuity;  that  there  was  a 
contract  for  the  delivery  of  the  stock,  and 
consideration  for  the  same.  It  was  not 
a  case  of  assessing  the  damages  at  the  highest 
price  reached  between  the  date  of  refusal 
and  the  trial,  but  simply  a  case  in  which 
their  market  value  at  the  time  when  the 
stock  should  have  been  delivered  should  deter- 
mine the  amount  of  damages.  Interest  should 
not  be  allowed.  Means  V.  Whitney,  24  Occ. 
N.  98.  237. 

Restraint  of  Trade — Sale  of  Goods — 
Stipulation  that  Vendee  shall  Re-sell  at  Fixed 
Price  —  Validity  —  Interest  of  Vendor — Ter- 
nUnation  of  Contract  —  Injunction."] — An 
airreement  between  the  manufacturer  of  an 
article  and  the  retailer  thereof  that  the 
latter  will  sell  the  article  at  a  fixed  price, 
is  not  unlawful  nor  in  restraint  of  trade,  nor 
against  the  public  interest,  when  the  manu- 
facturer has  an  interest  in  entering  into  the 
agreement  by  sharing  in  the  profits  of  sales 
or  otherwise.  When  no  time  is  specified 
for  the  duration  of  an  agreement  of  this  kind, 
either  party  may  terminate  it  without  the 
•consent  of  the  other.  One  who  seeks  an  in- 
junction to  prevent  some  one  doing  some- 
thing— in  this  case  to  prevent  freedom  of 
trade  in  the  Wampole  preparation  —  must 
prove,  as  must  every  plaintiff,  an  actual  and 
tangible  interest  in  briufring  the  action,  and, 
aa  well,  that,  unless  an  interlocutory  injunc- 
tion is  granted,  he  will  suffer  serious  and 
irreparable,  injury.  Wampole  v.  Lyons,  Q. 
R.  25  8.  C.  300.  See  B,  C,  Q.  R.  14  K. 
B.  53. 


'Serrlees — Contract  to  Accept  Part  Pay- 
ment in  istock — Failure  to  Deliver — Damages 
— Specific  Performance. '\ — The  plaintiff  con- 
tracted with  the  defendant  to  do  certain  work 
at  the  rate  of  $7  a  day,  whereof  $1.50  should 
be  paid  in  cash,  and  the  balance  of  $5iK)  in 
stock  in  a  mining  company  at  fifteen  cents 
a  share: — Held,  that  on  the  defendant's  fail- 
ure to  deliver  the  stock  the  plaintiff  was  en- 
titled to  damages  for  breach  of  contract,  and 
could  not  be  compelled  to  accept  stock.  Miller 
V.  Averill,  24  Occ.  N.  108,  10  B.  C.  R.  205. 

Serrlees  Rendered  to  Relattve— ^Pro- 
mise to  remunerate  by  testamentary  bequest 
— Part  fulfilment  —  Inadequacy  of  provision 
— Action  against  executors.  Fitzgerald  v. 
Wallace,  2  O.  W.  R.  1047,  3  O.  W.  R.  900. 

Serriees  to  Deceased  Person— Action 
against  administrators  —  Presumption  from 
quasi  relationship  — •  Rebuttal — ^Bvidence  — 
Corroboration.  Doan  v.  Canada  Trust  Co,, 
3  O.  W.  R.  655. 


Specific  Performance — Parent  and  child 
— Maintenance  of  parent — Promise  to  make 
provision  by  will — Part  performance — Execu- 
tors— Damages — Quantum  meruit  —  Moneys 
disbursed.  Campbell  v.  Pond,  4  O.  W.  II. 
10. 

Statute  of  Frauds — Oral  Promise — Pay- 
ment of  Debt — Consideration — Assignment  of 
Chose  in  Action — Ifotice.] — S.,  in  considera- 
tion of  B.'s  giving  him  a  confession  of  judg- 
ment and  other  security  for  a  debt  due  by 
B.  to  S.,  gave  B.  an  oral  promise  to  pay  two 
promissory  notes  of  B.  in  favour  of  A.  B. 
assigned  bis  right  of  action  against  S.  to  the 
plaintiff,  the  executrix  of  A.: — Held,  that 
the  promise  by  S.  to  pay  the  notes  was  an 
original  promise,  founded  on  a  new  considera- 
tion, and  was  not  a  promise  to  pay  the  debt 
of  another  within  the  Statute  of  Frauds, 
and  need  not  be  in  writing.  That  the  assign- 
ment was  good  under  the  Supreme  Court  Act, 
1807,  s.  150  ^N.B.),  and  the  plaintiff  might 
bring  an  action  without  notice  of  the  assign- 
ment before  action  brought.  Allen  v.  Shehyn, 
35  N.  B.  Reps.  635. 

Undertaking  for  Performance  hj 
Another  —  Specific  Performance — Authentic 
Contract.} — Where  A.  has  contracted  with  B. 
that  until  a  third  party  does  a  certain  act, 
he.  A.,  will  be  personally  responsible  for  the 
fulfilment  of  the  obligation  under  the  contract 
on  the  part  of  such  third  party — if  the  latter 
does  not  do  the  thing  stipulated,  B.  has  an 
action  against  A.  to  enforce  specific  perfor- 
mance of  obligatien,  and  to  compel  A.  to 
sign  an  authentic  contract,  and  to  obtain  an 
order  from  the  Court  that  in  the  event  of  A. 
refusing  to  sign,  the  judgment  shall  avail  in 
lieu  of  such  authentic  or  notarial  contract. 
Connolly  v.  Montreal  Park  and  Island  R.  W. 
Co.,  Q.  R.  22  S.  C.  322,  distinguished. 
Beaubien  v.  Ekers,  Q.  R.  24  S.  C.  199. 


VI.  Evidence  to  Vaby. 

Sale  of  Land — Possession  Under  Written 
Agreement  —  Timber — Seizure  Under  Execu- 
tion—BUI  of  Sale.]— The  plaintiff  sold  to  S. 
a  property  containing  a  quantity  of  woodland, 
for  $S,500,  under  an  agreement  in  writing  by 


319 


CONTSACT. 


320 


whicb  S.  agreed  to  pay  a  portion  of  the  pur- 
chase money  on  the  execution  of  the  agree- 
ment»  and  the  halance  in  yearly  instalments, 
with  interest  subject  to  the  condition  that 
if  S.  failed  to  pay  any  of  the  instalments, 
with  interest,  as  agreed,  the  payments  made 
would  be  forfeited  and  the  plaintiff  would  be 
at  liberty  to  resume  possession;  and  subject 
to  the  further  condition  that  S.  would  not 
cut  more  than  a  specified  quantity  of  lumber 
in  any  one  year.  In  an  action  of  replevin 
brought  by  the  plaintiff  against  the  defendant 
sheriff,  who  bad  levied  upon  a  quantity  of 
lumber  on  the  premises,  under  executions 
issued  at  the  suit  of  creditors  of  8.,  the 
plaintiff  tendered  evidence  to  shew  that  all 
lumber  cut  by  S.  was  to  be  sold,  and  the 
proceeds,  after  deducting  certain  disburse- 
ments, paid  to  the  plaintiff  on  account  of  the 
,  purchase  money,  and  that  the  title  to  the 
land  and  lumber  was  to  remain  in  the  plaintiff 
until  the  payments  agreed  to  be  made  by  S. 
were  completed :  —  Held,  that  the  evidence 
was  not  admissible,  the  effect  of  it  being  to 
vary  the  written  contract: — Held,  further, 
that  a  bill  of  sale  of  the  lumber  made  by 
S.  to  the  plaintiff,  while,  writs  of  execution, 
of  which  the  plaintiff  failed  to  shew  that 
she  had  not  notice,  were  in  the  hands  of  the 
sheriff,  was  void,  as  made  contrary  to  the 
provisions  of  the  statute.  Blaikie  v.  McLen- 
nan, 33  N.  S.  Reps.  558. 


VII.  Illegality. 


Hixins  ConTeyaaoes  —  Pa/rliamentary 
Elections  —  Evidence  —  Ratification,!  —  The 
plaintiff,  a  livery  stable  keeper,  sued  the  de- 
fendant on  an  account  for  horses  and  rigs 
furnished  by  him  to  the  defendant,  who.  was 
a  candidate  at  an  election  for  a  member  of 
the  House  of  Commons  of  Canada.  The 
evidence  shewed  that  to  the  knowledge  of  the 
plaintiff  his  account  was  for  horses  and  rigs 
furnished  by  him  to  the  defendant  during 
the  time  he  was  a  candidate  and  solely  for 
the  purposes  of  and  in  connection  with  the 
election  :-i-Held,  following  Luke  v.  Perry,  12 
C.  P.  424,  that  the  contract  of  hiring  was 
an  executory  one  and  that  it  came  therefore 
within  the  terms  of  s.  131  of  the  Dominion 
Elections  Act,  which  is  incorporated  with  the 
North- West  Territories  Representation  Act, 
by  57  &  58  V.  c.  15,  s.  10,  and  that  the  con- 
tract was  therefore  void  in  law,  and  the 
plaintiff  could  not  recover.  The  plaintiff 
also  sued  the  defendant  on  an  account  for 
Lorses  and  rigs  furnished  by  one  P.,  some  of 
them  to  the  defendant,  others  to  the  defend- 
ant's wife,  and  some  to  both  of  them,  which 
account  P.  had  assigned  •  to  the  plaintiff. 
These  horses  and  rigs  were  not  clearly  shewn 
to  have  been  furnished  in  connection  with 
the  election,  though  the  evidence  led  to  a 
strong  suspicion  to  that  effect: — 'Held,  that 
when  the  defendant  seeks  to  rely  upon  pro- 
visions of  the  statute  to  avoid  liability  upon 
an  executory  contract  alleged  to  have  referred 
to  or  arisen  out  of  an  election,  nothing  should 
be  intended  in  favoUl*  of  such  a  defence,  and 
it  must  clearly  appear  that  such  contract  did 
refer  to  an  election  held  under  the  Act.  Evi- 
dence of  ratification  discussed.  Parsloto  v. 
Cochrane,  4  Terr.  L.  R.  312. 

Immorality — Bawdy  house — Part  perfor- 
mance— Locus  pcenitentiie — Rescission  before 
execution.  Perkins  v.  Jones  (N.W.T.),  1  W. 
L.  R.  41. 


ZiOttexy — Recovery  Back  of  Moneys  Paid 
— iStatute.] — The  respondent,  having  obtained 
from  the  Lieutenant-Governor  of  the  Pro- 
vince of  Quebec,  authorized  to  that  effect 
by  a  statute  of  the  legislature,  the  privilege 
of  carrying  on  a  lottery  to  assist  a  work 
recognized  by  the  legislature  as  being  a  laud- 
able and  useful  public  work,  delegated  his 
powers  to  the  appellant,  on  the  condition 
that  the  latter  should  pay  him  $5,000  per 
year.  The  appiellant  carried  on  the  lottery 
for  two  years,  realizing  considerable  profits, 
and  during  this  time  paid  the  respondent 
$10,000.  The  carrying  on  of  the  lottery 
having  been  declared  illegal,  the  appellant 
sued  to  recover  back  the  $10,000  which  he 
had  paid  to  the  respondent.  Both  parties 
admitted  the  unconstitutionality  of  the  statute 
by  virtue  of  which  the  lottery  had  been 
authorized : — Held,  that  the  payment  in  ques- 
tion having  been  made  voluntarily  and  not  by 
mistake  by  the  appellant,  who  had  made  con- 
siderable profits  by  virtue  of  his  contract 
with  the  respondent,  the  appellant,  who  al- 
leged the  illegality  of  the  contract,  could  not, 
the  contract  having  been  executed  on  both 
sides  in  good  faith,  recover  the  sums  whidi 
he  had  so  paid.  Brault  v.  L* Association  ISt, 
Jean  Bapttsie,  Q.  R.  12  K.  B.  124. 

Perforaiaaoe   in   Uiila'wfiil   Place   — 

Municipal  RefftUations  —  By-laws  —  Music 
Halls — Licensing.1 — Caf^s-chantants  —   that 
is  to  say,  establishments  in  which  intoxicating^ 
liquors  are  sold  and  in  which   vocal  or  in- 
strumental music,  or  both,  are  furnished  with 
the    object    of    attracting    passers-by — being- 
prohibited  by  the  by-laws  of  the  city  of  Mon- 
treal,  a  contract  by  which  the  services  of  a 
person  have  been  retained  to  provide  music 
in  such  a  caf6-chantant   is  void,  because   it 
has  for  its  object  a  thing  prohibited  by  law,, 
and,  therefore,  a  musician  who  has  been  dis- 
missed cannot  maintain  an  action  for  wrong- 
ful   dismissal.     2.  By-law    No.   236  of    the> 
city  of  Montreal,   which  imposes  a  license  fee- 
of  $50  a  year  upon  museums,  halls  for  con- 
certs,   dances,    theatrical    performances,    and 
other  amusements,  does  not  apply  to  caf^ 
chantants,  or  drinking  shops  were  music  is- 
given  for  the  purpose  of  attracting  passers- 
by,  in  such  a  way  as  to  withdraw  them  from 
the  prohibition  of  by-law  No.  36  of  the  same- 
city.    Morel  v.  Morel,  Q.  R.  19  S.  C.  123. 

Sale  of  Intozicatias  Ziiqnors — Liquor 
License  Actr— Canada  Temperattce  Act — Place 
of   Making    Contract — Agent — Knowledge   of 
Illegal  Purpose.} — E.  &  Co.,  who  did  business 
at   Halifax,    N.S.,    acted    as    agents    for   the 
plaintiffs,  whose  head  office  was  at  Glasgow, 
Scotland,   but  they  had  no  power  to  accept 
orders  or  make  sales,  the  scope  and  extent 
of   their    agency    being    limited    to    receiving 
orders  and  transmitting   them  to  the  plain- 
tiffs, whose  officers  alone  had  power  to  decide^ 
whether   they   would   accept   the   orders   and 
forward  the  goods  or  not.     In  the  course  of 
their  business  E.  &  Co.  received  orders  frmn 
the  defendant  for  a  quantity  of  whisky,  and, . 
the   orders    having   been    transmitted   to    the- 
plaintiff,  the  whisky  was  delivered  to  a  car- 
rier at  Glasgow,  to  be  forwarded  to  the  de- 
fendant at  Halifax  and  Truro,   in  the  P!ro- 
vihce  of  Nova  Scotia.      In  an  action  brought 
against    the    defendant    on    his    acceptances, 
given  for  the  price  of  the  whisl^,  the  defend- 
ant sought  to  escape  liability  on  the  ground 
of    illegallity,     pleading    that     the   plaintiffs- 
carried    on    business    in    Halifax    without   a 
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license,  and  that  the  liquors  were  sold  and 
ishipped  by  the  plaintiffs  knowing  that  they 
were  to  be  disposed  of  in  contravention  of 
the  Liquor  License  Act,  R.  S.  N.  S.  1900 
c.  100,  and  the  Canada  Temperance  Act: — 
Held,  that  the  contract  sued  on  was  made 
in  Glasgow  and  not  in  Hjalifax.  and  the  plain- 
tiffs were  therefore  entitled  to  recover: 
— Held,  further,  that,  in  the  absence  of  a 
statutory  enactment  to  the  contrary,  the  law 
requires  actual  knowledge  on  the  part  of  the 
vendor  of  the  illegal  purpose  on  the  part 
of  the  vendee,  and  assuming  that  the  plain- 
tiffs* secretary,  who  was  at  one  time  in  the 
province,  acquired  some  knowledge  of  the  law 
then  in  force,  this  fact  did  not  raise  a  pre- 
sumption that  he  or  the  plaintiffs  knew,  at 
the  time  the  orders  were  received,  or  delivery 
was  made,  that  such  law  still  existed,  or  that 
the  defendant  intended  to  dispose  of  the  goods 
illegally.  Vraigellachie  Distillery  Co.  v. 
Bigeiotc,  37  X.  S.  Reps.  482. 

Statutory  Prohibition — Penal  Htatute 
—  Wh<tle8al€  Piirehase  —  Liquor  License  — 
ffuaraniee — Validity  of — Forfeiture.]  —  An 
a^^reement  guaranteeing  payment  of  the  price 
of  intoxicating  liquors  sold  contrary  to  statu- 
tory prohibition  is  of  no  effect.  The  im- 
position of  a  penalty  for  the  contravention 
of  a  statute  avoids  a  contract  entered  into 
against  the  provisions  of  the  statute.  Brown 
v.  Moore,  22  Occ.  N.  196,  32  S.  0.  R.  93. 

Stiflias  Prosecution  —  Money  paid  — 
Promissory  notes — Death  of  maker — Action 
by  administrator  for  delivery  uj) — Parties  in 
pari  delicto — ^Misrepresentations.  Wood  v. 
Adami.  «  O.  W.  R.  407,  10  O.  L.  R.  631. 

Thre«hins  Wheat  —  Weights  and  Mea- 
sures Act — Burden  of  Proof — Voluntary  Pay- 
ment— Appropriation  of  Payments  —  Appeal 
— Question  of  Fact.^i — The  chief  part  of  the 
plaintiff's  claim  was  for  the  price  of  threshing 
oats  and   wheat   for  the  defendant, '  and  the 
defence  was  that  the  quantities  were  ascer- 
tained in  a  manner  prohibited  by  the  Weights 
and  Measures  Act,  R.  S.  C.  c.  104,  and  that 
therefore  the  plaintiff  could  not  recover.     It 
appeared    from    the   evidence    that    the    oats 
threshed  had  been  measured  by  the  bag,  but 
it  also  appeared  from  a  statement  rendered 
to   plaintiff   by   defendant   that   he   had  cre- 
dited  the  plaintiff   with   the   amount  of   his 
account  for  threshing  the  oats,  and  charged 
the  plaintiff  with  certain   items  dated  prior 
to    any    other     credit     to    the    plaintiff    and 
amounting  to  about  the  same  as  the  price  of 
threshing  the  oats: — Held,  following  the  rule 
in  Clayton's  Case,  1  Mer.  610,  that  the  de- 
fendant   had  appropriated  the  amount  of  his 
charges  in  settlement  of' the  price  of  threshing 
the  oats,  and.  following  Hughes  v.  Chambers, 
14  Man.  I^  R.  163,  22  Occ.  N.  333,  that  he 
coald  not  now  set  off  such  amount  against 
the    price    of    threshing    wheat.     As    to    the 
threshing  of  the  wheat,  the  bargain  was  that 
the  defendant   was  to  pay  by  car  measure- 
ments, if  it  was  clean,  if  not,  tbpn  by  bag 
measurement,      neither      of      which      modes 
would    be    legal     under    the    statute;     but 
the    defendant     in     the    statement    rendered 
to     the    plaintiff     had     credited     him     with 
the     threshing      of      4,597.20      bushels      of 
wheat  at    5^    cents    per    bushel.     The  de- 
fendant gave  no  evidence,  and  there  was  no 
express  testimony   that   the  wheat  had   been 
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measured  by  the  Jbag,  but  the  trial  Judge- 
held  that  the  proper  inference  was  that  the 
measurement  had  been  by  the  bag,  and  he 
dismissed  the  plaintiff's  claim : — Held,  follow- 
ing Hanbury  v.  Chambers,  10  Man.  L.  R. 
167,  14  Occ.  N.  321,  that  the  trial  Judge  was 
not  bound  to  draw  such  inference  in  a  case 
where  it  would  enable  the  defendant  to  evade 
payment  of  an  honest  claim;  that,  as  there 
was  no  conflict  of  testimony,  the  appellate 
Judge  was  free  to  follow  his  own  views  as 
to  the  conclusions  to  be  drawn  from  the 
evidence :  that  the  defence  raised  should  not 
prevail  without  strict  proof  of  a  violation  of 
the  Act ;  and  that  there  was  no  such  proof 
in  this  case.  Fox  v.  Allen,  23  Occ.  N.  28, 
14  Man.  L.  R.  358. 

Undnly  Lesaenins  Competition — Trade 
Association — Criminal  Code,  sec.  520  (d) — 
"  Cheque  Conditional  Deposit.''] — The  Brant- 
ford  Coal  Importers'  Association  was  an 
organization  composed  of  all  the  coal  dealers 
in  the  town  of  Brantford.  They  had  agreed 
to  sell  coal  at  a  fixed  price,  and  for  breach  of 
such  agreement  were  to  forfeit  $1  for  each 
and  every  ton  of  coal  so  sold.  Among  other 
contracts  put  up  at  auction  among  the  mem- 
bers of  the  association  was  one  for  the  public 
schools  of  the  city,  and  the  defendant  was 
declared  the  purchaser  thereof  at  $212,  and 
on  the  19th  June,  1001,  he  forwarded  his 
cheque  to  plaintiff  for  that  amount,  it  being 
marked  '*  cheque  conditional  dei)osit;*'  the 
condition  being  referred  to  in  the  letter  ac- 
companying the  cheque  as  follows :  "  That 
the  contract  for  the  city  schools  is  to  be 
awai*ded  to  me,  and  the  same  commence^  and 
binding  tenders  received  on  the  20th  day  of 
the  current  month.  Defendant  was  awarded 
the  contract  and  was  paid  the  contract  price 
fixed  by  the  association,  but  owing  to  a  dis- 
agreement arising  the  defendant  notified 
the  bank  not  to  pay  the  cheque.  Action 
brought  upon  the  cheque.  Defence:  1.  That 
the  cheque  was  given  conditionally.  2. 
That  the  Brantford  Coal  Importers'  Asso- 
ciation was  an  organization  coming  within 
sec.  520  of  the  Criminal  Code,  and  that  the 
transactions  out  of  which  the  alleged  cause 
of  action  arose  were  illegal,,  and  plaintiff 
could  not  recover.  On  appeal  the  trial  judg- 
ment was  reversed  and  defence  held  good,  the 
Divisional  Court  finding  that  there  was  an 
agreement  by  the  members  of  the  association 
to  "  unduly  lessen  competition  in  the  sale  of 
coal,"  and  that  the  association  was  an  illegal 
one  within  sec.  520  of  the  Criminal  Code, 
therefore  plaintiff  could  not  recover.  Hately 
v.  Elliott,  5  O.  W.  R.  261,  9  O.  L.  R.  185. 

Unlawful  Consideration — Public  Policy 
— Monopoly — Trade  Combination — Interest — 
Judicial  Notice — Laws  of  Another  Province.] 
— Action  to  recover  advances  with  interest 
under  an  agreement  which  defeated  the  policy 
of  the  (Government  of  Ontario  seeking  the 
cheap  manufacture  of  binder  twine,  obtained 
a  monoiK>ly,  and  increased  the  price  of  its 
production.  The  defence  was  the  general 
issue,  breach  of  contract,  and  an  incidental 
demand  of  damages  for  the  breach.  The 
judgment  appealed  from  maintained  the  action 
and  dismissed  the  incidental  demand,  giving 
the  plaintiffs  interest  according  to  the  terms 
of  the  contract : — Held,  that,  under  the  pro- 
visions of  the  Civil  Code,  the  moneys  so 
advanced  could  be  recovered  back,  but  that  in- 
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-  terest  before  action  (^ould  not  be  allo^'«a 
thereon,  as  the  law  merely  requires  that  the 
parties  should  be  replaced  in  the  positions 
they  respectively  occupied  before  the  illegal 
transactions  took*  place;  Taschereau  and 
Gwynne,  J.J.,  dissenting.  Bolland  v.  La 
Caisse  d'Economie  de  Notre-Dame  de  Quebec, 
24  S.  C.  R.  405,  discussed,  and  L' Association 
St.  Jean  Baptiste  de  Montreal  v.  Brault,  30 
S.  O.  li.  589,  referred  to :— Held,  also,  that 
laws  of  public  order  must  be  judicially  noticed 
by  the  Court  ex  proprio  mottl : — Held,  fur- 
ther, that,  in  the  absence  of  any  proof  to  the 
contrary,  the  laws  of  another  province  must 
be  presumed  to  be  similar.  Vonsumera*  Cor- 
dage Co.  V.  ConnoUy,  21  Occ.  N.  331,  31 
^,  C*.   cv.  i244. 


Vlll.  Making  the  Contraci'. 

Aoceptanoe — Purchase  of  Goods — Aocepi- 
ance  hp  Delivery,] — ^The  plaintiff,  who  had 
had  previous  dealings  with  the  defendants, 
wrote  to  them  on  the  5th  May,  asking  them 
if  they  were  going  to  buy  cucumbers  that 
year,  and  what  they  were  going  to  pay  for 
them;  adding,  "  pleftse  let  me  know,  as  1 
want  to  make  a  contract  with  someone  for 
them.,  as  I  want  to  put  in  quite  a  few  this 
year."  The  defendants  replied :  "  We  are 
pleased  to  learn  that  yon  are  going  to  do  a 
lot  of  growing  this  year,  and  will  be  pleased 
to  take  all  you  grow  at  the  same  price  as 
last  year.  We  will  see  you  later  on  and 
make  final  arrangements.'*  Nothing  further 
occurred  until  the  following  August,  when 
the  plaintiff  sent  several  loads  of  cucumbers 
to  the  defendants,  wh6  accepted  them  and 
paid  for  them,  nothing  being  said  at  the 
time  of  any  contract  between  the  parties: — 
Held,  that  the  defendants'  letter  was  not 
an  offer  open  to  acceptance  by  the  plaintiff, 
or  by  the  delivery  of  cucumbers  to  them  by 
the  plaintiff,  but  a  statement  of  their  readi- 
ness to  enter  into  an  agreement  with  the 
plaintUf  upon  terms  to  be  arranged.  Carlill 
V.  Carbolic  Smoke  Ball  Co.,  [1803]  1  Q.  B. 
250,  distinguished.  Baston  v.  Toronto  Fruit 
Vinegar  Co.,  22  Occ.  N.  232,  4  O.  L.  R.  20, 
1  O.  W.  R.  301. 

AseMt  —  Ratification,] — A  contract  made 
by  an  agent  is  complete  before  he  has  advised 
his  principal  of  it,  and  before  the  latter  has 
sent  a  ratification  to  the  other  party  to  the 
contract.  Hihbard  v.  Thompson  Co.,  5  Q. 
P.  R.  372. 

Came    of    Aotlon,    wkere   Arlsinc   — 

Correspondence — Place  of  Making — Slate  of 
(roods — Place  of  Delivery — Superior  Court — 
District.] — A  contract  by  correspondence  is 
completed  at  the  place  where  the  acceptance 
is  received,  to  the  knowledge  of  the  acceptor. 
2.  An  action  for  damages  on  account  of  the 
insufficiency  and  poor  quality  of  poods  sold 
may  be  begun  in  the  district  in  which  such 
goods  ought  to  be  delivered,  inspected,  and 
paid  for.  Reeves  v.  McCuUock,  4  Q.  P.  R. 
285. 

CorrespoMdenee  —  Acceptance — Mailing 
— Post  Office  Act — Place  of  Payment — Domi- 
cil — Delivery  of  Goods  Sold.] — An  offer  was 
made  by  letter  dated  and  mailed  at  Quebec, 
the  defendant's  acceptance  being  by  letter 
dated  and  mailed  at  Toronto.     In  a  suit  upon 


the  contract  in  the  Superior  Court  at  Quebec, 
the  defendant,  who  was  served,  substitution- 
ally,  opposed  a  judgment  enter^  against  him 
by  default  by  petition  in  revocation  of  judg- 
ment, first  by  preliminary  objection  taking 
exception  to  the  jurisdiction  of  the  Court 
over  the  cause  of  action,  and  then,  consti- 
tuting himself  incidental  plaintiff,  niaking  a 
cross-demand  for  damages  to  be  set  off  against 
the  plaintiff's  claim :— rHeld,  that,  in  the  Pro- 
vince of  Quebec,  as  in  the  rest  of  Canada, 
in  negotiations  carried  on  by  correspondence, 
it  is  not  necessary  for  the  completion  of  the 
contract  that  the  letter  accepting  an  offer 
should  have  actually  reached  the  party  mak- 
ing it,  but  the  mailing  in  general  post  office 
of  such  letter  completes  the  contract,  subject, 
however,  to  revocation  of  the  offer  by  the 
party  making  it  before  receipt  by  him  of  such 
letter  of  acceptance.  Underwood  v.  Maguire, 
Q.  R.  6  Q.  B.  237,  overruled.  Article  85 
of  the  Civil  Code,  as  amended  by  52  V.  c 
48,  providing  that  the  indication  of  a  place 
of  payment  in  any  note  or  writing  should  be 
equivalent  to  election  of  domicil,  at  the  place 
so  indicated,  requires  that  such  place  should 
be  actually  designated  in  the  contract.  Ma- 
gann  v.  Auger,  21  Occ.  N.  329,  31  S.  C. 
R.  186. 

Coirespondenoe  —  Parties  in  Different 
Provinces  —  Jurisdiction.] — Where  the  con- 
tract upfon  which  the  action  was  based  arose 
out  of  a  proposition  made  by  the  defendants 
at  Kingston  and  sent  to  the  plaintiffs  at 
Montreal  by  letter,  and  accepted  by  the  latter, 
also  by  letter :— Held,  that  it  was  made  at 
Kingston  and  the  Courts  of  the  district  of 
Miontreal  had  no  jurisdiction.  Deauhien 
Produce  and  Milling  Co.  v.  Richardson,  3  Q. 
r.  R.  404. 

CorrespoMdeMOe  —  Place  of  Contract — 
Parties  in  Different  Provinces — Breach — Sale 
of  Goods — Property  in  Province — Jurisdic- 
tion.]— 1.  A  contract  by  correspondence  is 
not  complete  until  the  answer  of  the  person 
to  whom  the  offer  is  made  has  reached  him 
who  makes  the  offer.  2.  When  the  vendor 
of  articles  ascertained  as  to  kind  only,  who 
resides  in  Ontario,  and  also  by  virtue 
of  a  contract  completed  at  Montreal,  sends 
fi:t>m  Ontario,  the  goods  sold  to  the  pur- 
chaser at  Montreal,  if  the  purchaser,  who 
has  paid  for  them  in  advance,  does  not  find 
them  to  be  as  stipulated  for,  and  refuses 
them,  his  action  to  recover  what  he  has  paid 
and  th«  costs  cannot  be  begun  at  Montreal, 
because  the  whole  cause  of  action  has  not 
arisen  there,  the  fact  of  the  shipping  from 
Ontario  being  a  part  of  the  cause  of  action. 
3.  Groods  shipped  to  Montreal  which  the 
purchaser  refuses  to  accept  should  be  con- 
sidered as  property  belonging  to  the  defend- 
ants for  the  purposes  of  the  suit,  and  to 
give  jurisdiction  to  the  Court  at  Montreal. 
Hislop  v.  Bemaiz,  3  Q.  P.  R.  451. 

Correspondenoe — Place  of  Completion — 
Acceptance.] — A  contract  by  correspondence 
is  complete  at  the  place  whence  the  accept- 
ance is  sent.  Ward  v.  Johnston,  5  Q.  P.  R. 
123. 


J — Breach — Cause  of  Action,  where 
Arising — Contract  Made  Outside  of  Province 
—Jurisdiction.] — ^In  an  action  for  damages 
for  breach  of  an  agreement  of  hiring,  the 
contract  itself  and  its  conditions  are  material 
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facts  which  must  be  proved  by  the  piaintiff; 
therefore,  if  the  contract  was  made  outside 
of  the  province  of  Quebec,  it  cannot  be  said 
that  the  whole  cause  of  action  arose  in  the 
province.  Landry  v.  Hurdman,  5  Q.  P.  R. 
273. 

OfPer  and  Aooeptanoe  —  Telegrams  — 
Completion — Mutuahty.] — On  the  7th  Decem- 
ber, 1897,  the  plaintiff  telegraphed  defendant 
asking  for  quotations  for  white  and  mixed 
oats  delivered  at  Truro,  N.  S.  On  the 
same  day  the  defendant  replied  offering  white 
oats  for  32c.  per  bushel,  in  bulk,  and  34^c. 
in  bags,  and  mixed  oats  for  one-half  cent 
less.  On  the  following  day  the  plaintiff 
telegraphed  the  defendant  confirming  pur- 
chase of  *' 20.000  bushels  of  oats,  at  82c. 
and  mixed  31  ^c.  bagged,  even  four  bush- 
els, in  my  bags."  On  the  same  day  the 
defendant  replied  "  Cannot  confirm  bagged — 
am  asked  half  cent  for  bagging — ^bags  extra.'* 
Plaintiff  replied  on  the  same  day,  *'  All  right ; 
book  order;  will  have  to  pay  for  bagging:** — 
Held,  (Meagher,  J.,  dubitante)  .that  the  de- 
fendant by  his  last  telegram,  which  was  thus 
accepted,  kept  on  foot  the  offer  previously 
made,  and  that  the  telegram  constituted 
an  offer  by  the  acceptance  of  which  the  par- 
ties reached  the  same  terms.  Sumner  v. 
'*o/e,  32  X.  S.  Reps.  179;  reversed  30  S.  C. 
R.  379,  20  Occ.  N.  324. 

Offer  ia  Writing  —  Acceptance  —  Con- 
cluded Agreement  —  Proviso  as  to  Formal 
Contract.] — ^The  defendants  by  advertisement 
invited  tenders  for  lighting  the  city  buildings 
for  five  years.  The  plaintiffs  tendered  to 
sopply  the  necessary  light  for  $945  per  an- 
nom.  The  city  council  by  resolution  accepted 
the  plaintiffs*  tender,  and  the  city  clerk  on 
the  18th  May  wrote  to  the  plaintiffs  notify- 
ing them  thereof,  and  adding: — "The  neces- 
sary contract  will  be  prepared  as  soon  aft 
possible.'*  No  formal  contract  was  ever 
signed  by  the  parties.  The  plaintiffs  supv 
plied  the  defendants  with  gas,  and  sent  in 
qoarterly  accounts  for  $236.25,  which  were 
paid  by  the  defendants.  The  plaintiffs*  presi- 
dent made  inquiries  about  the  formal  con- 
tract from  time  to  time  from  the  city  clerk 
and  the  chairman  of  the  finance  committee, 
and  this  state  of  things  continued  for  nearly 
two  years,  when  the  plaintiffs  wrote  to  the 
defendants,  submitting  that  there  was  no 
existing  contract,  because  the  formal  contract 
had  never  been  executed,  and  also  making 
certain  complaints.  They  also  claimed  pay- 
ment on  the  basis  of  a  quantum  meruit,  con- 
tending that  there  was  no  binding  contract: 
— ^Held,  that  by  the  offer  of  the  plaintiffs 
and  the  acceptance  of  the  defendants  there 
was  a  concluded  agreement;  that  the  words 
at  the  end  of  the  acceptance  did  not  qualify 
the  acceptance  or  leave  it  conditional  on  the 
execution  of  a  contract.  The  conduct  of  the 
platntiffis  shewed  that  they  did  not  so  con- 
strue it,  for  they  immediately  after  the 
acceptance  entered  uppn  and  performed  their 
part  of  the  agreement  without  first  requiring 
any  formal  contract,  sent  in  their  accounts 
for  eighteen  months  on  the  basis  of  the  con- 
tract being  in  existence,  and  were  paid  accord- 
imdy.  Ottawa  Oas  Co,  v.  City  of  Ottawa, 
21  Occ  N.  528. 

naea  of  Makliig  —  Cause  of  Action  — 
JmrMiction,'] — An  action  to  recover  a  euni 
of  money  paid  to  his  principal  by  an  agent 
for  the  sale  of  goods  on  ccAnmlssion,  in  excess 


of  what  is'  due,  cannot  be  brought  at  the 
place  in  this  province  whei^  the  money  so 
paid  was  deposited  to  be  transmitted  by  the 
bank,  if  the  contract  between  the  parties  was 
not  entered  into  at  the  same  place,  but  in 
another  province.  Hamel  v.  Stapleton^  5  Q. 
P.  R.  247. 

Plaoo  of  Making  —  Correspondence  — 
Superior  Court — Territorial  Jurisdiction,] — 
A  contract  by  corresi)ondence  is  made  at  the 
place  where  the  acceptance  is  sent,  by  letter 
or  telegram,  to  the  party  making  the  offer. 
Schmidt  v.  CVo«?e,  5  Q.  P.  R.  361. 

^laoe  of  'M'^^^'-g: — Purchase  of  Goods — 
Superior  Court — Territorial  Jurisdiction,] — 
A  contract  made  by  telephone  for  the  pur- 
chase of  goods  to  be  forwarded  by  the  ven- 
dor, at  the  expense  and  risk  of  the  purchaser, 
is  not  regarded  as  having  been  made  at  the 
place  from  which  the  goods  are  sent.  2.  The 
receipt  by  the  vendor  of  letters  confirming  the 
purchases  made  by  telephone  is  not  sufficient 
to  give  jurisdiction  to  the  Court  of  the  dis- 
trict in  which  these  letters  are  received  and 
from  which  the  groods  bought  have  been  sent. 
Walker  v.  Qervais,  5  Q.  P.  R.  330. 

Plaoo  of  Making— <b'a/e  of  Goods — Cir- 
•  cuit  Court  —  Territorial  Jurisdiction,]  — 
Where  an  order  is  given  to  a  travelling  sales- 
man to  have  sent  by  a  carrier  goods  which 
are  at  the  warehouse  of  the  vendor  and  are 
afterwards  delivered  to  the  traveller  to  be 
forwarded  to  the  purchaser^  the  contract  is« 
made  at  the  place  from  which  the  goods  are 
forwarded,  and  the  Court  of  the  district  in 
which  that  place  is  situated  has  jurisdiction 
in  an  action  for  the  price  of  goods  so  sold 
and  delivered.  Gravel  v.  Gendreau,  5  Q.  P. 
R.  360. 

Purohaso  of  Goods  —  Correspondence — 
Acceptance  —  New  Terms.]  —  On  the  2nd 
October,  O.  handed  the  company's  purchasing 
agent  the  following  letter : — "  I  can  offer  you 
thirty  cars  of  timothy  hay,  at  $10.50  per 
ton,  on  cars  at  Chewelah,  subject  to  accept- 
ance in  five  days,  delivery  within  six  months. 
P.S. — I  also  agree  to  furnish  seven  cars  of 
timothy  hay  at  $10  per  ton  if  above  offer 
for  30  cars  is  accepted.**  On  the  5th  October 
the  company  mailed  to  O.  an  answer  as  fol- 
lows : — "  We  would  now  inform  you  that  we 
will  accept  your  offer  on  timothy  hay  as  per 
your  letter  to  us  of  the  second  instant. 
Please  ship  as  soon  as  possible  the  orders  you 
already  have  in  hand,  and  also  get  off  the 
seven  cara  at  $10  as  early  as  possible,  as  our 
stock  is  very  low.  Try  and  ship  us  three 
or  four  cars  so  as  to  catch  the  next  freight 
here  from  Northport.  We  will  advise  you 
further  as  to  the  shipment  of  the  30  cars. 
Should  we  not  be  able  to  take  it  all  in  before 
your  roads  break  up,  we  presume  you  will 
have  no  objection  to  allowing  balance  to  re- 
main over  until  the  farmers  can  haul  it  in. 
Do  the  best  you  can  to  get  somd  empty  cars 
at  once,  as  we  must  have  three  or  four  cars 
by  next  freight.**  This  letter  was  received 
by  O.  on  the  8th  October: — Held,  per  Mc- 
Coll,  C.J.,  and  Martin,  J.,  that  the  company's 
reply  was  not  a  complete  acceptance.  Per 
Walkem  and  Irving,  JJ.,  that  it  was  a  com- 
plete acceptance.  Oppenheimer  v.  Brackman 
and  Ker  Milling  Co,,  9  B.  C.  R.  343. 


ToIoKraats — Completion  —  Place   of   Con- 
tract.]— ^A  contract  made  by  telegraph  is  not 
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complete  until  the  party  who  has  made  the 
offer  has  received  from  the  jmrty  to  whom  it 
was  made  notification  of  his  acceptance. — 
2.  Such  a  contract  is  regarded  as  made  at 
the  place  where  it  has  been  completed. 
BiauOicn  Produce  and  Milling  Co.  v.  Uohcrt- 
8on,  Q.   R.   18  S.  a  429. 

Want  of  Conaenama  —  Migrcprtscnta' 
Hon,] — ^The  defendant,  negotiating  with  the 
plaintiffs'  agent  for  tfa^  purchase  of  a 
stacker,  was  asked  to  sign  an  order  for  one. 
The  agent  filled  up  a  form  of  order,  and  the 
defendant  said  to  him :  **  Now,  if  there  is 
anything  in  this  order  that  binds  me  to  keep 
the  stacker  if  it  does  not  give  satisfaction, 
I  won't  sign  it."  To  which  the  agent  replied 
that  there  was  not,  that  he  could  take  the 
stacker  out  and  keep  it  ten  days,  and  if  it 
did  not .  give  satisfaction  be  need  not  settle 
for  it,  but  could  bring  it  in  and  leave  it  on 
the  agent's  platform  at  B.  The  defendant 
then  signed  the  order  without  reading  it,  as 
he  was  in  a  hurry  to  catch  a  train.  By  the 
terms  of  the  order  only  one  day's  trial  of  the 
machine  was  allowed,  and  the  buyer,  if  it  did 
not  give  satisfaction,  was  to  return  it  to  the 
plaintiffs  at  C.  There  was  a  printed  direc- 
tion at  the  top  of  the  order  to  give  the  pur- 
chaser a  duplicate,  but  none  was  given  to 
him.  On  receipt  of  the  machine  the  defend-' 
ant  tried  it,  and,  not  finding  it  to  work  satis- 
factorily, returned  it  within  ten  days  to  the 
agent  at  B.  At  the  trial  the  agent  admitted 
that,  at  the  time  the  order  was  signed,  he 
thought  it  provided  for  a  ten  days'  triiu : — 
Held,  that  there  was  no  such  consensua  ad 
idem  between  the  parties  as  is  necessary  to 
create  a  binding  contract,  and  that  the  ver- 
<lict  of  the  County  Court  Judge  in  favour  of 
the  defendant  in  an  a'ction  by  the  plaintiffs 
for  the  price  of  the  machine  should  be  sus- 
tained, and  the  plaintiffs'  appeal  dismissed 
with  costs.  Foster  v.  McKinnon.  L.  R.  4 
O.  P.  704,  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
W)7,  and  Murray  v.  Jenkins,  28  S.  C.  R. 
565.  followed.  Saults  v.  Eaket,  11  Man.  L. 
R.  597,  distinguished.  Jonc$  Stacker  Co.  v. 
arcen,  22  Occ.  N.  264,  14  Man.  L.  R.  61. 


IX.  Novation. 

Aeoeptanoe  of  Note  of  Stranirer  on 
Aeoount  of  Debt — Receipt  —  Liability  of 
Debtor,] — Intention  to  effect  novation  is  not 
apparent  from  the  fact  that  the  note  of  a 
third  party  was  accepted  on  account  of  the 
debt,  where  a  receipt  was  given  as  follows : 
**  Received  from  J,  V.  (the  debtor)  the  note 
of  M.  S.  &  Sons  for  $160  at  30  days,  on 
account  of  pony  and  buzz  planer."  In  the 
event  of  the  note  not  being  paid  at  maturity 
the  creditor  retains  his  recourse  against  the 
debtor  for  the  debt.  Cowan  v.  Vesina,  Q.  R. 
2i\  S.   C.   7. 

Considorfttion  —  Collateral  promise  — 
Oral  evidence  to  alter  writing — Costs.  Webb 
V.  Ottawa  Car  Co,,  1  O.  W.  R.  00,  2  O.  W. 
62. 

Smbstttution  of  Tbird  Tmrty—Rcy-f 
Over.] — A  party,  who  is  bound  under  a  ?on 
dition  which  has  not  been  fulfilled,  and  who«io 
obligations  have  been  assumed  Ijy  a  third 
party  accepted  by  the  plaintiff,  cannot,  if  he 
is  sued  for  non-execution  of  the  contract 
Which  he  has   thus  transferred,   bring  in   en 


garantie  the  third  person  who  has  been  sub- 
stituted for  him.  Veillcuw  v.  Atlantic  and 
Lake  iSuperior  R,  H'.  Co,,  5  Q.  P.  R.  290. 


X.  Reformation. 

ObTioua  ISrror.] — ^Judgment  in  20  Occ. 
X.  359  varied  as  to  interest,  Sinclair  v. 
Preston,  21  Occ.  N.  97,  13  Man.  L.  R.  228. 


XI.  Rescission. 

CaaoollatloM  in  Part  —  Construction 
— Municipal  Works — Deductions  —  Deferred 
Payments  —  Interest — Payments  in  Advance 
—Rebates—Damages,]'— Article  1691,  C.  C, 
does  not  give  the  owner  of  works  being  con- 
structed under  a  contract  at  a  fixed  price  the 
power  of  cancelling  the  contract  in  part  and 
maintaining  it  as  to  another  part ;  it  must 
be  cancelled. in  toto  or  not  at  all.  A  muni- 
cipality agreed  to  pay  for  works  b^  promis- 
sory notes,  payable  in  two  years  without  in- 
terest, to  be  delivered  to  the  contractor  on 
the  completion  of  the  MTorks,  and  to  bear  a 
date  assumed  to  be  the  mesne  date  of  com- 
pletion of  the  works  as  carried  on  in  detail. 
The  mesne  date  was  settled  as  15th  Decem- 
ber, 181>9,  and  the  notes  for  the  balance  due 
were  delivered  in  1900: — Held,  that  interest 
on  advance  payments  made  before  15th  De- 
cember. 1809,  was  payable  only  from  that 
date:  but  the  interest  should  be  calculated 
on  the  basis  of  the  actual  amounts  of  the 
advance  payments  made,  and  not  on  the 
basis  of  the  actual  cost  of  the  works.  Or> 
tain  of  the  works  were  not  executed  by  or- 
ders from  the  municipality,  and  on  this  head 
a  reduction  was  made  from  the  plaintiffs' 
claim.  It  appeared  that  the  plaintiffs  bad, 
at  least  tacitly,  consented  to  this  diminution, 
and  made  no  protest  in  respect  thereof : — 
Held,  that,  under  the  circumstances,  the 
plaintiffs  could  not  claim  the  sum  in  ques- 
tion as  damages  under  Arts.  1065,  IGOl, 
CO.  Town  of  Maisonneuve  v.  Banque  Pro- 
vinciale  du  Canada,  33  S.  C.  R.  418. 

CoMduct — Injunction  —  Parol  Agreettient 
— Statute  of  Frauds  —  Par*  Performance — 
Sen^ices — Quantum  Meruit — New  Trial.]  — 
Previous  to  1891,  a  verbal  agreement  was 
entered  into  between  the  plaintiff  and  the 
defendant,  under  which  the  plaintiff  was  to 
be  employed  in  the  care  and  management  of 
the  defendant's  business,  and  in  return  the 
defendant  was  to  afford  the  plaintiff  support 
and  maintenance  during  the  defendant's  life- 
time, and  at  his  death  was  to  give  to  him 
one-half  of  a  certain  island  belonging  to  the 
defendant.  The  plaintiff  entered  upon  his 
duties  and  continued  to  perform  his  side  of 
the  agreement  until  August.  1897,  when,  by 
an  injunction  order,  issuing  out  of  the  Equity 
Court,  made  in  a  suit  in  which  both  the 
plaintiff  and  the  defendant  were  parties,  he 
was  restrained  from  any  longer  interfering 
with  the  care  or  management  of  the  defenrl- 
ant's  business,  and  was  compelled  to  quit  the 
island.  He  accordingly  handed  over  to  one 
B.,  who  was  acting  under  a  po.wer  of  attor- 
ney from  the  defendant,  all  the  property  of 
the  defendant  in  his  possession,  and.  treat- 
ing the  conduct  of  the  defendant  as  equivalf>nt 
to  a  rescission  of  the  agreement,  in  the  same 
month  of  August  brought  an  action   ajf^nin^^t 
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the  defendant  for  the  value  of  his  services 
daring  the  six  years  previous  to  the  issuing 
of  the  injunction  order.  The  jury  found  that 
the 'defendant  had  annulled  and  put  an  end 
to  the  agreement  on  the  3rd  August,  1897, 
the  day  the  injunction  order  was  issued,  and 
a  verdict  was  found  for  the  plaintiff.  In 
December,  1897,  some  months  after  the  com- 
mencement of  the  action,  the  defendant  made 
a  deed  of  the  i9land  in  question  to  B.  upon 
certain  trusts,  the  nature  of  which  did  not 
appear  in  evidence: — ^Ueld,  that,  although 
neither  the  obtaining  of  the  injunction  order 
nor  the  making  of  the  deed  to  B.  was  suffi- 
cient to  sustain  the  finding  of  the  jury  as  to 
the  annulment  of  the  agreement,  and '  the 
plaintiff  ought,  therefore,  in  strictness,  to  be 
nonsuited,  yet,  as  there  was  a  point  of  view 
of  the  facts  which  had  not  been  presented  to 
the  jury,  and  under  which  the  plaintiff  might 
be  entitled  to  recover  on  a  quantum  meruit, 
the  case  should  be  further  investigated,  and 
there  should  therefore  be  a  new  trial ;  Tuck, 
CJ.,  and  McLeod.  J.,  dissenting.  Frye  v. 
Frye.  34  N.  B.  Reps.  509. 

Deeeit  and  Fraud — Evidence — Concur- 
rent Findings  of  Lower  Courts — Duty  of 
iS'ecofirf  Court  of  Appeal.] — A  sale  of  timber 
limits  to  the  plaintiff  was  effected  through  a 
broker  for  a  price  stated  in  the  deed  to  be 
$112,500,  bnt  the  vendor  signed  an  acknow- 
ledgment that  the  true  price,  so  far  as  he 
was  concerned,  was  $75,(KX).  At  the  time 
of  the  execution  of  the  deed  a  statement  was 
made  shewing  how  the  purchase  money  was 
to  be  paid,  and  the  vendor  signed  an  agree- 
ment that  out  of  the  balance  of  the  $112,500, 
viz.,  $40,502.02,  the  plaintiff  was  to  get  $37,- 
500.  i.e.,  the  amount  of  the  difference  be- 
tween the  true  price  and  that  mentioned  in 
the  deed.  The  vendor  refused  to  pay  over 
this  $37,500,  on  the  ground  that  the  plain- 
tiff and  the  broker  had  conspired  together  to 
deceive  him  as  to  the  actual  price  to  be  ob- 
tained for  the  limits,  and  that  the  sale  was 
not  in  fact  to  the  plaintiff  for  $75,000.  but 
to  the  plaintiff's  principals,  the  grantees  in 
the  deed,  for  the  full  consideration  of  $112,- 
300,  and  that  the  plaintiff  and  the  broker 
were  acting  fraudulently  and  seeking  by  de- 
ceit and  artifice  to  deprive  him  of  the  full 
price  at  which  the  sale  had  been  effected. 
Id  an  action  to  recover  the  $37,500  from  the 
vendor: — Held,  affirming  the  judgment  ap- 
pealed from,  that  the  acknowledgments  signed 
bv  the  vendor  settled  the  rights  of  the  par- 
ties, unless  there  was  very  strong  evidence 
to  the  contrary,  and,  as  there  was  no  such 
evidence,  and  the  circumstances,  as  found  by 
the  Courts  below,  tended  to  shew  that  the 
plaintiff  was  entitled  to  the  money  in  dis- 
IMite  as  the  natural  result  of  the  transac- 
tions between  the  parties,  the  case  was  one 
in  which  a  second  Court  of  appeal  would  not 
be  justified  in  disturbing  the  concurrent  find- 
ings at  the  trial  and  of  the  Court  appealed 
from.  Veilleux  v.  Ordway,  Price  v.  Orduray, 
24  Occ.  N.  109.  34  S.  C.  R.  145. 

Duration — Right  to  Cancel — Jiepugnant 
Clauses.] — A  contract  for  supplying  light  to 
a  hotel  contained  the  following  provisions: 
"This  contract  is  to  continue  in  force  for 
Qot  less  than  36  consecutive  calendar  months 
from  date  of  first  burning,  and  thereafter 
UDtil  cancelled  (in  writing)  by  one  of  the 
parties  hereto.  .  .  .  Special  conditions  if 
any.  This  contract  to  remain  in  force  after 
the  expiration  of  the  said  30  months  for  the 


term  that  the  party  of  the  second  part  re- 
ilews  his  lease  for  the  Russell  House."  After 
the  expiration  of  the  30  months  the  lease  was 
renewed  for  five  years  longer: — Held,  re- 
versing the  judgment  of  the  Court  of  Appeal, 
I  O.  L.  R.  73,  21  Occ.  N.  10,5,  that  neither 
of  the  parties  to  the  contract  had  a  right  to 
cancel  it  against  the  will  of  the  other  during 
the  renew^  term.  Ottawa  Electric  Co.  v. 
St.  Jacques,  22  Occ.  N.  77,  31  S.  C.  R.  030. 

Ixnprovidence  —  Absence  of  independent 
advice.  Rogers  v.  Rogers,  2  O.  W.  R.  073, 
3  O.  W.  R.  587. 

Mlsrepresentatloxu  —  Sale  of  Mining 
Areas — Evidence — ISpeculative  Property.]  — 
in  an  action  to  set  aside  a  sale  of  gold  bear- 
ing areas  purchased  by  the  plaintiffs  from  the 
defendant,  who  was  joint  owner  with  H.,  the 
plaintiffs  relied  upon  evidence  shewing  that 
they  «vere  induced  to  make  the  contract  by 
certain  representations  as  to  value  contained 
in  a  report  prepared  by  H.  and  handed  by  the 
defendant  to  L.,  who  was  acting  for  the  plain- 
tiffs, as  a  means  of  inducing  the  sale.  Evi- 
dence was  given  on  behalf  of  the  defendant 
:o.shew  that  at  the  time  the  report  was  hand- 
ed to  L.,  he  was  given  to  understand  that  the 
defendant  could  not  say  anything  as  to  its 
correctness,  and  that  L.  must  verify  it  for 
himself.  The  trial  Judge  decided  the  action 
in  favour  of  the  defendant,  and  on  appeal  the 
Court  in  banc  was  divided,  both  as  to  the 
effect  of  the  evidence  and  as  to  the  admissi- 
bility of  evidence  taken  (under  an  order) 
after  the  judgment  of  the  trial  Judge.  Leckie 
V.  Btuart,  34  N.  S.  Reps.  140. 

Non-fulfilxnent  of  Obligations — Par- 
ties Both  in  Default.] — In  order  that  the  re- 
scission of  a  contract  may,  by  virtue  of  art. 
1005  of  the  Civil  Code,  be  adjudged  against  a 
party  who  has  not  fulfilled  the  obligations 
of  it,  it  is  necessary  that  such  rescission 
should  put  the  parties  as  they  were  before 
the  contract,  and  it  will  not  be  adjudged  if 
its  effect  will  be  to  enrich  one  party  at  the 
expense  of  the  other.  2.  If  one  party  has 
failed  to  fulfil  his  obligations  as  much  as  the 
other,  he  cannot  demand  against  *the  other 
the  rescission  of  the  contract.  Dupuis  v. 
Dupuis.  g.  R.  19  S.  C.  500. 

Threats — Apprehension.]  —  In  order  that 
a  father  may  have  the  right  to  rescind  a  con- 
tract which  he  has  made,  on  the  gro.und  of 
threats  to  his  daughter,  it  is  necessary  that 
these  threats  shall  have  produced  an  appre- 
hension in  him  which  is  the  sole  reason  of  his 
consenting  to  execute  the  contract.  The 
apprehension  of  his  daughter,  if  he  himself 
did  not  share  it.  has  no  effect  upon  the  con- 
tract.    Ciroux  V.  Vinet.  Q.  R.  24  S.  C.  1. 


XII.  Sale  of  Goods. 

DellTory — Place — **  A^"  Meaning  of.]  — 
A  tender  by  H.  to  supply  coal  to  the  town  of 
Goderich,  pursuant  to  advertisement  therefor, 
contained  an  offer  to  deliver 'it  "into  the  coal 
shed  at  pumping  station,  or  grounds  adja- 
cent thereto,  where  directed  by  you.  (Mean- 
ing by  a  committee  of  the  council.)  The  ten- 
der was  accepted,  and  the  contract  afterwards 
signed  called  for  delivery  "  at  the  coal  shed." 
A  portion  of  the  coal  was  delivered,  without 
directions  from  the  committee,  from  a  vessel 
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upon  the  dock,  about  80  feet  from  the  shed, » 
and  separated  from  it  by  a  road : — Held,  re- 
versing the  judgment  of  the  Court  ot  Appeal 
(15th  November,  19()1,. unreported),  that  the 
coal  was  not  delivered  *'at  the,  coal  shed," 
as  provided  by  the  contract  signed  by  the 
parties,  which  was  the  binding  document: — 
Held,  also,  that  if  the  contract  was  to  be 
decided  by  the  terms  of  the  tender,  the  deli- 
very was  not  in  accordance  therewith,  the 
place  of  delivery  not  being  "at  the. pumping 
station  or  grounds  adjacent  thereto."  (See, 
also,  20  Occ.  N.  303.)  Jlolmea  v.  Toum  of 
Qoderich,  22  Occ.  N.  222,  32  S.  C.  R.  211. 

Falli&re  to  DeliTor  —  0>unterclaim  for 
refusal  to  accept  —  Damages.  Kennedy  v. 
Joyce   (N.W.T.),  1  W.  L.  R.  197. 

Goods  to  bo  Maamf  Aoturod — Breach — 
Construction  of  contract  —  Implied  condition 
—  Expectancy  —  Clonsideration  —  Property 
passing — ^Destruction  by  fire  —  Appropriation 
of  goods  to  contract.  DelapUmte  v.  Tennant, 
4  O.  W.  R.  76,  5  O.  W.  R.  81,  6  O.  W.  R. 
217. 

Lowest  Wliolesalo  Prioe — Special  Dis- 
count]— By  contract  in  writing  whereby  the 
defendants  agreed,  for  3  years  from  the  date 
thereof,  to  purchase  for  their  business  sur- 
gical instruments  manufactured  by  the  plain- 
tiffs only,  1|he  latter  contracted  to  supply 
their  products  at  **  lowest  wholesale  prices,  * 
and  for  all  goods  furnished  from  New  York 
to  allow  a  special  discount  of  5  per  cent, 
from  the  prices  marked  in  a  catalogue  handed 
over  with  the  contract: — Held,  that  under 
this  agreement  the  plaintiffs  could  allow  to 
purchasers  of  their  goods  in  large  quantities  a 
greater  discount  from  the  wholesale  prices 
than  5  per  cent,  without  being  obliged  to 
give  the  same  reduction  to  the  defendants. 
Judgment  of  the  Court  of  Appeal,  4  O.  W. 
R.  187,  affirmed.  Kny-Scheerer  Co,  v.  Chand- 
ler and  Massey,  25  Occ.  N.  106;  Chandler 
and  Massey  v.  Kny-Scheerer  Co,,  36  S.  C.  R. 
130. 

BCaohiMo — Extras  —  Conflicting  evidence. 
Pendrith  l^achinery  Co.  v.  Taylor,  6  O.  W.  R. 
1010. 

Refusal     to     Coaiplete     Delivery  — 

Breach — Damages  —  Measure  of.     Johnston 
V.  Hurl   (Man.),  1  W.  L.  R.  565. 

RiKht  to  Sell  Artiole  In  Parttemlar 
Territory — ^Action  for  price  of  assignment 
of  right— ^Counterclaim  for  breach  by  selling 
in  same  territory.  Delahay  v.  Congdon,  3 
O.   W.   R.  934. 

Bmle  of  Monument  —  Sample  —  Evi- 
dence.]— In  an  action  for  the  price  of  a 
tombstone,  the  defence  was  that  it  was  not 
of  the  design  ordered.  <  It  had  been  ordered 
from  photographic  samples,  and  an  order 
form  was  filed  in,  which,  when  produced  at 
the  trial,  contained  the  words  **  E.  M.  Lewis 
Reporter  Design,*'  which  the  defendant'  as- 
serted were  not  in  it  when  it  was  signed  by 
him,  but  which  were  there  two  or  three 
hours  later  when  handed  to  one  of  the  ven- 
dors by  their  foreman  who  had  taken  the 
order  and  filled  in  the  form.  The  evidence 
at  the  trial  was  conflicting,  and  the  Chan- 
cellor, trying  the  case  without  a  jury,  dis- 
missed the  action.  His  judgment  was  re- 
versed by  the  Court  of  Appeal   (10.  W.  R. 


602)  : — Held,  per  ^raschereau,  C.J..  that  the 
evidence  established  that  the  words  in  dis- 
pute were  in  the  order  when  it  was  signed, 
and  the  plaintiffs  were  entitled  to  recovei': — 
Held,  per  Sedgewick  and  Davies,  JJ.,  Mills, 
J^  hesitante,  that,  even  if  these  words  were 
not  originally  in  the  order,  the  circumstances 
disclosed  in  evidence  shewed  that  the  design 
supplied  was  substantially  that  ordered;- and 
the  judgment  appealed  from  should  stand. 
Lewis  v.  Dempster,  23  Occ.  N.  179,  33  S.  C. 
R.  292. 

Sale  on  Credit — Representation  by  pur- 
chaser— TV)  whom  credit  given  —  Contradic- 
tory evidence — Liquor  License  Ordinance — 
Licensee — Restaurant  business  —  Estoppel. 
North  American  Transpi>rtation  and  Trading 
Co,  V.  Olsen   (Y.T.),  1  W.  L.  R.  518. 

Serrieee  Performed  —  Money  paid — 
Account  —  Items  —  Commission— Evidence — 
Admissibility.  Pinki  v.  Western  Packing  Co, 
(N.W.T.),   2  W.   L.   R.  336. 

Time  of  DellTery — Novation — Discharge 
of  old  contract — Statute  of  Frauds — Breach 
of  contract  —  Damages  —  Return  of  goods 
given  in  exchange.  Clement  v.  Faircloth  Co, 
(Man.),  1  W.  L.  R.  524. 

Tinfto  of  Skipnient — Fulfilment  of  pro- 
vision— Time  of  loading  on  cars — Receipt  of 
shipping  bill — Place  of  weighing — ^Departure 
from  contract — ^Mistake  —  Costs.  Perry  v. 
Manitoba  Milling  Co,  (Man.),  1  W.  L.  R. 
541. 

ITnasoertained  Goods — Appropriation — 
Passing  —  Acceptance  —  Part  payment. 
Southampton  Lumber  Co.  v.  Austin,  1  O.  W. 
R.  578,  2  O.  W.  R.  638. 


XIIT.  Statute  of  Frauds. 

Absence  of  Writing  —  y ovation,'] — 
M.,  who  had  agreed  with  the  defendants  and 
a  number  of  other  lumber  manufacturers  to 
drive  down  their  logs  for  them,  the  defend- 
ant?^' contract  being  an  oral  one,  arranged 
with  the  i^laintiff  to  act  for  him:  the  obliga- 
tion to  drive  the  defendants'  logs  to  continue 
to  a  named  date,  for  which  the  plaintiff  was 
to  be  paid  a  specified  sum.  and  if  M.  did  not 
then  arrive  and  take  over  the  drive,  the 
plaintiff  was  to  continue  it  and  to  be  paid 
a  specified  sum  per  day  for  himself  and 
those  employed  by  him.  M.  did  not  arrive, 
and  the  drive  was  continued  by  the  plaintiff. 
Subsequently.  M.  having  some  difficulty  in 
paying  his  men,  an  oral  agreement  was  en- 
tered into  between  M.  and  the  defendants, 
whereby  in  consideration  of  M.  assigning 
over  to  them  the  amounts  due  him  by  the 
defendants  and  other  manufacturers,  the  de- 
fendants undertook  to  continue  the  drive  and 
to  pay  the  existing  as  well  as  the  indebted- 
ness thereafter  to  be  incurred,  the  plaintiff 
being  instructed  and  agreeing  to  continue 
the  drive  on  these  terms : — ^Held.  by  Robert- 
son, J.,  that  there  was  a  new'  contract 
founded  on  new  and  substantial  considera- 
tion, so  that  the  Statute  of  Frauds  did  not 
apply.  On  appeal  to  a  Divisional  Court  the 
judgment  was  affirmed,  on  the  grounds  (1^ 
of  novation,  or  (2) .  even  if  M.*8  indebted- 
ness  still    continued,   the   moneys   coming   to 
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aim  having  been  assigned  to  the  defendants 
upon  their  express  promise  to  pay  the  in- 
debtedness thereout,  and  the  plaintiff  having 
continued  the  drive  on  such  terms,  there  was 
a  binding  obligation  to  pay  him,  and  that  in 
either  view  the  Statute  of  Frauds  did  not 
i4>ply.  Bailey  v.  QUUes,  22  Occ.  N.  289, 
4  O.  L.  R.  182,  1  O.  W.  R.  325. 

Failmre  to  State  Terms — Jfudum  Pac- 
tum— Conditions — Imposailnlity  of  Perform- 
ance.]— The  plaintiff,  having  recovered  judg- 
ment for  $542.50  against  O'Bl,  issued  a  gar- 
nishee order  against  the  defendant,  and  an 
issue  having  been  ordered  the  trial  Judge 
held  that  the  agreements  between  0*B.  and 
the  defendant,  by  virtue  whereof  the  alleged 
indebtedness  arose,  did  not  comply  with  the 
Statute  of  Frauds,  inasmuch  as  the  parties 
had  omitted  to  state  therein  the  terms  actually 
agreed  upon,  and  decided  the  issue  in  favour 
of  the  defendant: — Held,  on  appeal,  that  the 
promise  made  by  the  defendant  and  now 
Bought  to  be  enforced  against  him  was  nudum 
pactum.  2.  That  0*B.  and  the  defendant  in 
reality  came  to  an  agreement  in  ignorance 
of  the  fact  that  its  performance,  in  view  of 
the  conditions  it  was  contingent  upon,  was 
impossible.     Manley  v.  Mackintosh,  10  B.  C. 

latereit  ia  laAnd — Part  Performance — 
Evidence.] — M.  leased  land  to  his  two  sons 
S.  and  W.,  of  which  50  acres  was  to  be  in 
the  sole  tenancy  of  W.  In  an  action  by  M. 
against  S.  for  waste  by  cutting  wood  on  the 
50  acres,  the  defence  set  up  was  that  by 
parol  agreement,  in  consideration  of  S.  con- 
veying 100  acres  of  his  land  to  W.,  he  was 
to  have  a  deed  of  the  50  acres,  and  having 
80  conveyed  to  W.,  he  had  an  equitable  title 
m  the  latter.  M.  admitted  the  agreement, 
but  denied  that  the  land  to  be  conveyed  to 
8.  was  the  50  acres: — Held,  per  Nesbitt  and 
Idington.  JJ.,  that  the  conveyance  to  W, 
was  a  part  performance  of  the  parol  agree- 
ment, and  the  Statute  of  Frauds  was  no  an- 
swer to  the  defence.  The  majority  of  the 
Court  held  that,  as  Che  possession  of  the  50 
acres  was  referable  to  the  lease  as  well  as  to 
the  parol  agreement,  part  performance  was 
not  proved,  and  affirmed  the  judgment  ap- 
^aled  from  in  favour  of  the  plaintiff  (37  N. 
S.  Reps.  23)  on  this  and  other  grounds. 
Metsner  v.  Meisner,  25  Occ.  N.  101,  36  S.  C. 
R.  34. 


AMd  Serramt — Employment  for 
«»  Indefinite  Term — Damages.] — ^A  sub-con- 
tract to  employ  a  person  as  a  salesman  so 
long  as  the  employer's  contract  with  third 
persons  might  remain  in  force,  that  contract 
wing  terminable  at  any  time,  is  not  within 
the  Statute  of  Frauds,  for  the  sub-contract 
may  or  may  not  continue  for  a  year.  Such 
a  snb-contract  does  not  come  within  s.  5  of 
the  Master  and  Servants  Act.  R.  S.  O.  1897 
c.  157.  The  employ€rs'  contract  came  to  an 
«Jd  by  the  voluntary  dissolution  of  their 
firm:— Held,  that  this  voluntary  dissolution 
operated  as  a  wrongful  dismissal  of  the  plain- 
tiff under  his  snb-contract.  and  that,  although 
the  probable  duration  of  the  contract  and 
consequently  of  his  subKX>ntract  would  have 
w^n,  apart  from  the  dissolution  of  partner- 
mip.  quite  uncertain,  he  was  entitled  to  sub- 
^antial  and  not  merely  nominal  damages. 
Olmn  V.  Rfidd.  22  Occ.  N.  113.  3  O.  L.  R. 
422,  1  O.  W.  R.  lie. 


MemorAiidiiiii  —  {Signature — Conflicting 
Evidence.] — ^Action  for  damages  for  breach 
of  a  contract  for  the  delivery  of  flour.  The 
writings  relied  on  were:  (1)  paper  signed 
by  plaintiffs  and  addre^ssed  to  defendants,  to 
enter  order  for  2,000  barrels  of  flour  and  to 
have  option  for  3,000  barrels  more  with  de- 
livery as  required.  (2)  The  entry  made  in 
the  contract  book  of  the  defendants  in  these 
words :  **  1904.  Dec.  30.  By  2,000  P.  Rose 
$4.10— cash  discount  of  one  per  cent."  This 
appeared  as  one  of  a  series  of  orders  und^r 
heading  on  the  page  of  Nasmith  Co..  and 
formed  an  item, of  an  account  which  begain 
in  the  book  in  1899.  On  the  fly  sheet  of 
the  book  was  stamped  the  name  of  defendants' 
with  words  in  red  ink  above  it,  **  New  ac- 
count, 1st  June,  1902:" — Held,  that  the  con- 
tract sued  on  by  the  plaintiffs  was  not  proved 
against  defendants  according  to  the  require- 
ments of  the  Statute  of  Frauds.  Ufasmith 
Co.  V.  Alettander  Brown  Milling  and  Eleva- 
tor Co.,  4  O.  W.  R.  451,  25  Occ.  N.  38,  9  O. 
L.    R,    21. 

Oral  Agreement  for  Use  of  Roadiray 

— Part  Performance — Evidence  —  Unsigned 
Draft  of  Agreement.]  —  Where  the  defend- 
ants' predecessors  in  title  induced  and  allowed 
the  plaintifiTs  predecessors  in  title  to  remove 
their  bouse  and  fence  and  give  up  their  land 
for  the  purpose  of  improving  the  entrance 
to  the  street  in  the  way  they  wished,  there 
was  sufficient  part  performance  to  take  an 
oral  agreement  for  the  use  of  a  roadway, 
though  relating  to  an  interest  in  land,  out  of 
the  Statute  of  Frauds;  and  unsigned  drafts 
of  such  agreement  containing  alterations  pro- 
viding for  the  part  maintenance  of  the  way 
by  the  plaintifTs  predecessors  in  title,  which 
obligation  is  entirely  disclaimed  by  the  plain- 
tiff, are  not  admissible  in  evidence  where  they 
were  not  shewn  to  the  parties  to  the  agree- 
ment wl^en  giviiui;  evidence,  and  no  explana- 
tion as  to  them  was  sought  from  the  parties. 
Fairweathrr  v.  Lloyd,  36  N.  B.  Reps.  548. 

Promise  to  Become  Answeralile  for 
Debt  of  Another  —  Form  of  Action — 
Pleading.] — In  an  action  against  the  defen- 
dants M.  and  G.  for  work  done  and  materials 
provided  by  the  plaintiff  for  the  defendants, 
at  the  defendants'  request,  the  evidence 
shewed  that  the  defendant  G.  entered  into  a 
contract  with  the  defendant  M.  for  the  build- 
ing of  a  house,  and  that  the  dpfendant  M. 
employed  the  plaintiff  to  do  the  work  of 
painting  and  glazing.  M.  failed  to  make  pay- 
ments to  the  plaintiff  as  agreed,  and  the 
plaintiff  thereupon  went  to  G..  who  told  him 
to  go  ahead  and  he  would  see  him  paid : — 
Held,  that,  as  there  was  no  evidence  to  shew 
that  the  defendant  M.  was  to  be  discharged, 
the  promise  made  by  the  defendant  G.  was 
within  8.  4  of  the  Statute  of  Frauds,  and. 
not  having  been  made  in  writing,  could  not 
be  enforced : — Held.  that,  in  view  of  the  form 
of  action,  there  was  no  necessity  for  pleading 
the  statute,  end  that  judgment  was  rishtlv 
given  in  favour  of  the  defendant  G.  Boor- 
stein  V.  Moffatt,  36  N.  S.  Reps.  81. 


XIV.  Timber. 

Delivery  of  Timber — Correspondence — 
Evidence  —  Non-completion  of  contract. 
McOihhon  v.  Charlton.  1  O.  W.  R.  828. 
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LoKslns  —  Moneys  advanccHl  —  Scaling 
logs— Conditions  of  contract.  Lequime  v. 
Brown    (B.C.),  1  W.  h.   K.  1U3. 

Oral  Contraot — Sale  of  IntereMi  in  Tin^ 
her  Limit — Part  Performance  —  Statute  of 
Frauds  —  Amcndtnent  —  Partnership] — 
The  plaintifiF,  who  had  an  interest  in  a  con- 
tract for  driving  logs,  brought  an  action 
against  the  defendant,  who  had  an  interest 
in  a  timber  limit,  alleging  that  by  an  oral 
ag^ement  the  defendant  had  agreed  to  give 
him  (the  plaintiff)  half  his  interest  in  the 
timber  limit  in  consideration  of  an  interest 
in  the  log  driving  contract.  It  was  shewn 
that  the  defendant  had  received  an  equal 
share  with  the  plaintiff  <  $2,830.27)  of  the 
profits  of  the  driving  contract.  The  defen- 
dant alleged  that  this  was  a  return  for  his 
services  in  driving  the  logs,  and  denied  any 
agi*eement  to  pay  the  plaintiff  anjr  share  of 
the  profits  from  the  timber  limit: — Held, 
that  a  contract  for  an  interest  in  a  timber 
limit  is  a  contract  for  an  interest  in  land 
within  the  Statute  of  Frauds.  That  the 
division  of  the  profits  of  the  driving  contract 
was  not  a  sufficient  part  performance  to  take 
the  case  out  of  the  statute,  as  it,  at  the 
most,  could  only  be  regarded  as  payment  of 
the  purchase  money.  That  there  was  no  evi- 
dence that  the  timber  limit  was  held  as  part-, 
nership  property,  and,  even  if  it  was  so.  that ' 
it  did  not  follow  that  a  transfer  by  one  partner 
of  his  interest  would  not  be  within  the  sta- 
tute. Had  the  evidence  of  the  alleged  agree- 
ment been  clear  and  satisfactory,  leave  to 
amend  and  recover  the  consideration  paid  on 
the  footing  of  the  contract  might  have  been 
given.  But,  as  the  verdict  of  the  jui*y  was 
so  manifestly  against  the  evidence,  the  action 
was  dismissed,  and  leave  given  to  the  plain- 
tiff, if  so  advised,  to  bring  a  new  action  to 
establish  the  oral  agreement  and  recover  the 
purchase  money.  Judgment  of  Teetxel,  J.. 
2  O.  \V..R.  714.  I'e versed.  Hoeffler  v.  frioin, 
25  Occ.  N.  32,  2  O.  W.  R.  714,  4  O.  W  R. 
172. 

Sale  of  Timber  —  No  provision  as  to 
time  of  performance — Reasonable  time — ^Time 
for  commencement  and  completion  of  work — 
Notice  —  Trespass  —  Damaares — Injunction. 
Johnson  v.  Dunn    (B.C.),  2  W.  L.  R.  317. 

Sale  of  Timber — Terms  of  Payment.^ — 
The  ap])ellant  held  rights  in  unpatented  lands 
and  agreed  to  sell  the  timber  thereon  to  re- 
spondent, one  of  the  conditions  as  to  payment 
therefor  being  that,  as  soon  as  the  Crown 
grant  issued,  the  respondent  should  **  settle  "* 
a  judgment  against  the  appellant,  which,  they 
both  understood,  could  at  that  time  be  pur- 
chasetl  for  $o()0.  On  the  issue  of  the  grant. 
al)out  six  months  afterwards,  the  judgment 
creditor  refused  to  accept  $500  as  full  settle- 
ment at  the  latter  date,  and  he  took  proceed- 
ings to  enforce  execution  for  the  fiill  amount. 
The  execution  was  opix>sed  on  behalf  of  the 
appellant,  the  respondent  becoming  surety 
for  the  costs  and  being  also  made  a  party 
to  the  proceedings : — Held,  affirming  the  judg- 
ment in  10  B.  C.  R.  84,  that  the  agreement 
to  settle  the  outstanding  judgment  was  not 
made  unconditionally  by  the  resiwndent.  but 
was  limited  to  settling  it  for  $5(M).  after  the 
issue  of  the  Crown  grant  for  the  land  :— 
Held,  also,  Davies.  J.,  dissenting,  that  the 
costs  incurred  in  unsuccessfully  opposing 
the  execution  of  the  judgment,  upon  being 
paid  by  the  respondent,  were  properly  charg- 
able  against  the  appellant.  O^Brien  v.  Mar- 
kinfosh.   24   Occ.   N.    115,   34   S.   C.    R.    1(59. 


Towiaff — Delivery  of  Logs — Lost  Logs — 
Payment  for,]  —  I'nder  a  contract  to  tow 
logs,  the  owner  of  the  tug  is  entitled  to  be 
paid  only  for  the  logs  delivered ;  and  where 
the  special  term  that  he  is  to  be  paid  for 
logs  **  lost  or  not  lost  **  is  relied  on,  it  must 
be  proved  specifically.  Pacific  Totcing  Co,  v. 
Morris,  11  B.  C.  R.  173. 


XV.   WoBK  AND   Labour. 


aeat      to      Worb      Adjoiaias 

I  Hoaiesteads      Joiatly  —  Partnership  — 

I  Goods  purchased — Account  —  Counterclaim. 

Furlong  v.   Thomas    (N.W.T.),  2  W.   L.   R, 

188. 
I 

Appllaaces  for  Work — Use  of  hy  Con- 
I  tractor — Tacit  Permission — Injury  hy  defects 
I  in — Action  against  Contractor — itelief  Over 
against  Ovner — Fvidenee,]  —  A  contractor 
who  undertakes  a  work  at  a  fixed  price,  by 
a  contract  containing  no  stipulation  as  to 
the  construction  of  scaffolds  necessary  for 
such  work,  although  such  scaffolds  have  been 
previously  erected  by  the  owner  for  use  in 
other  works  being  executed  at  the  same 
time,  is  considered  to  have  contracted  with 
the  tacit  understanding  that  he  may  use  the 
scaffolds,  e^pei'iallv  if  he  makes  use  of  them 
with  the  knowledge  and  approval  of  the 
owner. — Therefore,  if.  in  consequence  of  de- 
fects in  the  construction  of  such  scaffolds, 
an  accident  happens,  the  contractor,  being 
sued  on  account  of  injuries  sustained  there- 
by, has  a  right  to  call  uixm  the  owner  of  the 
scaffolds  for  relief  over. — ^2.  The  costs  of  the 
scaffolds  as  compared  with  the  contract 
price,  a^  well  as  the  uselessness  of  having 
new  scaffolds,  are  properly,  the  subject  of 
evidence  in  such  an  action.  Tardivel  v. 
Fahrique^  de  St.  Jean  Deschaillons,  Q.  R. 
13  K.  B.  9. 

Assigaaieat — Payment  for  work  done — 
Estimates — "  Moneys  due  *' — Moneys  retained 
as  guarantee — Moneys  payable  to  contractor 
— Claims  of  lien-holders,  assignees,  and  cre- 
ditors— Priorities  —  Marshalling.  Re  Bun- 
yan  and  Canadian  Pacific  R^  W,  Co.,  5  O. 
W.    R.   242. 

Breaob — Refusal  to  allow  contractor  to 
complete — C^onstruction  of  contract — Pay- 
ment— Default — Damages.  Williams  v.  Al- 
pena Oil  and  Gas  Co..  0  O.  W.  R.  401. 

Breaeb  —  Wrongfully  preventing  con- 
tractor from  completing — Delay  —  Damages. 
Reiner  v.  Ross,  6  O.  \V.  R.  25. 

Breaob  by  Coatraotors — Completion  of 

work    by    employers — Notice  —  Assent — Rea- 

I  sonable      expenditure — Recovery  —  Condition 

precedent.     Toronto  Harbour  Commissioners 

v.  Sand  and  Dredging.  2  O.  W.  R.  1178. 

Daa&ases  for  Delay  —  Liquidated  Dam- 
1  ages  or  Penalty — Part  Performance — Useful 
I  Orrupafion — KTtran — Time.\  —  Where  dam- 
i  ages  or  a  penalty  have  been  stipulated  in 
advance  for  delay  in  the  completion  of  a  con- 
tract for  work,  the  party  for  whom  the  work 
was  done  is  entitled  to  recover  such  sum, 
without  being  obliged  to  prove  the  actual 
amount  of  damage  suffered, — the  object  of 
the  clause  being  to  obviate  the  necessity  of 
determining   the  amount  of   the  damages   by 
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an  action  at  law  or  expertise. — 2.  A  contrac- 
tor, restricted  as  to  time  for  the  execution  of 
a  contract,  who  undertakes  extra  work  in 
connection  with  the  same  contract,  without 
stipulating  for  'additional  time,  is  not  relieved 
from  responsibility  for  the  penaltv  or  dam- 
ages fixed  by  the  contract  for  delay  in  the 
completion  of  the  work. — 3.  Work  is  not 
"  performed  in  part,'*  within  the  meaning 
of  Art,  1076,  C.  C,  where  the  owner  can- 
not have  useful  occupation  of  the  portion 
completed.  McDonald  v.  Hittchina,  Q.  R.  12 
K.   B.  4d9. 

JHmehMTge  of  Contractor — Architect — 
Fraud.  Anderson  v.  Chandler^  1  O.  W.  R. 
417.   2  O.  W.   R.   186. 

Escpendituro  —  In  demnity.  ]  — ^A  contract 
for  the  performance  of  work  for  a  block  price 
may  be  cancelled  as  to  a  portion  of  snch 
work,  by  the  party  for  whom  it  is  to  be  per* 
formed,  subject  to  the  obligation  of  indemni- 
fying the  other  party  for  any  expenditure 
made  by  him  in  connection  with  the  work 
cancelled,  as  well  as  for  the  loss  of  any 
profit  which  be  would  have  made  thereon 
had  the  contract  been  whoLy  executed. 
Town  of  Maisonneuve  v.  Banque  Provinciate 
du  Canada,  Q.  R.  12  K.  B.  490,  33  S.  C  R. 
4ia  _^ 

Failure  to  Complete — Employment  of 
person  to  finish  work — Counterclaim — Dam- 
ages for  bad  work.  ^Klugman  v.  Mitchell  (N. 
W.T.),  2  W.  L.  R.  522. 

Ifabour  amd  Materlali  —  Failure  to 
complete  to  satisfaction  of  defendants — 
Adoption  of  work  and  materials — Costs. 
Smith  V.  Toronto  Oencral  Hospital  Trustees, 
C  O.  W,  R.  999. 

PaTii&i;  Work — Measurements  —  Certifi- 
cate of  engineer.  Ouelph  Paving  Co.  v. 
Town  of  Brockville,  4  O.  W.  R.  483,  5  O.  W. 
R.  026. 

Payaaent — Quantum  meruit — Pleading — 
Amendment  after  trial  and  appeal — Claim 
on  quantum  meruit  changed  to  claim  on 
contract  —  Judgment  —  Terms — Parties  — 
Costs,  Patriarche  v.  Town  of  Orillia,  3  O. 
W.  R.  595,  723. 

Preparation  of  Literary  Work — Em- 
ployment of  editor  by  publishers — Right  to 
literary  materials  —  Replevin.  Morang  v. 
Hopkins,  2  O.  W.   R.  285,  703. 

Preventii&er  Contractor  froni  Eze- 
entins  Work  —  Cancelling  contract — Con- 
duct justifying  cancellation — Refusal  to  pro- 
ceed— Architect's  certificate — Delay — Evid- 
ence— Appeal  on  questions  of  fact.  Sloane 
V.  Toronto  Hotel  Co..  5  O.  W.  R.  460. 

Proof  of  Contract — Servant  or  con- 
tractor— Burden  of  proof — Damages  for  de- 
fective work  —  Trade  discounts  —  Right  of 
master  to  credit  for — Counterclaim — Costs. 
Brown  v.   Tandervoort,  2  O.  W.  R.  742. 

Railw^ay  Work  —  Sub-contractor  — 
Knowledge  of  terms  of  principal  contract — 
Remuneration — ^I>amages  for  breach — Count- 
erclaim.    Carroll  v.  Gilbcrf,  3  O.  W.  R.  357. 

flervicee — ^Account  —  Reference — Report 
— ^Appeal.  Rahhitts  v.  McMahon.  G  O.  W. 
R.  716. 


Serrioes — Implication  of  promise  to  pay 
for — Circumstances  s^hewing  .intention — Pro- 
fessional services — Officer  of  Court.  Will- 
cow  V.  Barclay,  G  O.  W.  R.  522. 

Smelting — i^ampling    Ores  —  Mine    Own- 
er's Representative — Authority/ — Ores  Impro- 
perly    Sampled  —  Method     of     Estimating 
I'aMcs.] — A   contract    between   mine   owners 
and  smelter  owners  provided  inter  alia  that 
the  oi-es  supplied  by  the  former  to  the  lat- 
ter should  be  sampled  within  one  week  after 
shipment.     The  evidence  shewed  that  '*  auto- 
matic "   or  machine   sampling   had   displaced 
the    old    method    of    "  grab  **    or    "  shovel '' 
sampling  and  had  been   in   vogue  for  about 
twenty  years: — Held,  per  Hunter,  C.J.,  and 
Walkem,   J.,   that   the   contract   was  entered 
into  on  the  footing  that  the  sampling  was  to 
be  done  automatically.       Per  Drake  and  Irv- 
ing,  JJ. — The   contract  permitted   any   mode 
of  sampling,  so  long  as  it  was  done  proi)erly, 
and   the   true  value  of  the  ore  was  arrived 
at.     A     mine  .owner's    representative     at     a 
smelter    for    the    pui^pose    of    watching    the 
weighing  and  sampling  of  ores,  so  that  the 
mine  owner  may  be  satisfied  as  to  the  cor- 
rectness   of    the    weight    and    sampling,    has 
no  authoritv  to  consent  to  a  method  of  samp- 
ling  not   aflowed   by   the   contract.       Where 
the  smelter  returns  of  ore  of  average  char- 
acter   sampled    either    negligently    or    in    a 
manner  not  contemplated  by  contract,  shew 
a  value  below  the  average,  the  probable  value 
of  the  ore  will  be  estimated  by  the  Court  by 
taking  the  average  value  of  a  certain  num- 
ber of  lots  immediately  before  and  after  thp 
lots  in  dispute.    Le  Rot  Mining  Co.  v.  North- 
port  Hmelting  Co..  24  Occ.  N.  32,  10  B.  C. 
R.    138. 

Warranty  —  Heating    of    Building — Con- 
struction—Fudge's  Charge — Condition  Prece- 
dent— Alloiranre    for    Defects — Admissions — 
Mistake — i^uhstantial      Performance — Waiver 
— Quantum  Meruit.] — Action  to  recover  the 
contract  price  of  putting  a  hot  water  heat- 
ing  apparatus    into    a   building   for   the   de- 
fendant.     The    contract    provided    **  as    the 
essence  **    that    "  the    heating    of    the   entire 
building    shai*.    easily    and    without    forcing 
the   boilers,   maintain   throughout   the   build- 
ing a  temperature  of  not  less  than  65  degrees 
Fahrenheit    in   the   most   severe   cold."     The 
trial   Judge   charged    the   jury    (inter   alia) 
that   the   contractors   were  bound   to   supply 
a   system   which    would   easily   maintain   G5 
degrees    without    forcing    the    boilers;    that 
they  were  bound  to  put  in  a  radiating  sur- 
face to  the  percentage  named  in  the  contract 
in  any  event,  and  if  a  greater  surface  was 
necessary,  in  order  to  produce  the  (\^  degrees, 
they    were    bound    to    furnish    it:    that    the 
maintenance  of  the  Tk^  degrees  was  necessary 
to  entitle   the   plaintiffs   to   recover;   that   if 
the    jui*y    found    that    the    system    was    not 
capable    of    maintaining    the    required    tem- 
perature, they  must   find  for  the  defendant, 
and    must    not    take    into    consideration    the 
question    of    the    amount    which    would    be 
required    to    alter    the    system    to    render    it 
capable  of  giving  the  required  temi>erature ; 
that  the  defendant  was  not  bound  by  an  ad- 
mission in  a  letter  as  to  the  amount  due  by 
him,    so   long  as   the   plaintiffs   had   not   al- 
tered their  position  by  reason  of  the  admis- 
sion,  and   the   defendant   was   not   precluded 
from  shewins:  that  the  admission  was  a  mis- 
take.    The  jury  found  a  verdict  for  the  de- 
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fendant: — Held,  that  there  had  been  no  mis- 
direction. The  qnentions  of  the  **  substan- 
tial performance  "  of  a  contract  and  of  the 
waiver  of  a  special  contract  and  the  snb- 
stitution  of  a  new  contract  to  pay  according? 
to  a  quantum  meruit,  discussed.  Toronto 
Radiator  Mfg.  Co.  v.  Alexander,  2  Terr.  L. 
R.   120. 

Water  Power — Construction  of  Dam — 
Agreement  to  Pay  for  Damages  Ip  Flooding 
— Indemnity — Protective  Works.] — Owin^r  to 
the  condition  of  the  locality  and  the  char- 
acter of  certain  improvements  made  for  the 
purpose  of  increasing  the  water  power  at 
Ohambly  rapids,  in  the  Richelieu  river,  the 
parties  entered  into  an  agreement  respect- 
ing the  construction  of  dams  and  other 
works  at  the  locus  in  quo,  and  it  was  pro- 
vided that  the  company  should  assume  the 
responsibility  and  pay  for  all  damages  caused 
by  **  flooding  of  land,  bridges,  or  roads,  if 
any.  as  well  as  all  other  damages  caused  " 
to  the  plaintiff  "  during  or  bv  reason  of " 
the  constructions:  —  Held,  reversing  the 
judgment  appealed  from,  that,  under  the 
agreement,  the  plaintMP  could  recover  only 
such  damages  as  he  might  suffer  from  time 
to  time  in  consequence  of  the  floods  at  cer- 
tain seasons  being  aggravated  by  the  con- 
structions in  the  stream,  and  that,  in  the 
special  circumstances  of  the  case,  the  Courts 
below  erred  in  decreeing  the  construction  of 
protective  works,  inasmuch  as  the  company 
were  entitled  to  take  the  risks  on  payment 
of  indemnity  as  provided  by  the  contract. 
Chamhly  ^fanufacfnr^ng  Co.  v.  Willet  24 
Occ.   N.   204,  34   S.   C.   R.  502. 


XVI.  Other   Cases. 

AdTertiiing  PrlTilesea — Renewal — Un- 
certainty— Invalidity  —  Construction  of  con- 
tract. Henning  v.  Toronto  R.  W.  Co.,  5  O. 
W.  R.  227. 

Agreement  for  Maintenaaee  —  Con- 
sideration —  Conveyance  of  Property  —  Evi- 
dence to  Vary  Agreement — Reformation — De- 
tinue— Damages.] — In  an  action  to  recover 
certain     personal     property     which,     it     was 


Work  aaid  liabonr — Substituted  Con- 
tract— Consideration  —  Bmtras.] — ^The  plain- 
tiff, who  had  contracted  to  supply  materials 
for  re-seating  a  church,  contended  that,  under 
the  terms  of  his  contract  to  furnish,  among 
other  things,  "pew  ends,  divisions,  seat,  lin- 
ing, book  racks,"  for  a  lump  sum,  "seat, 
lining,"  should  read  "seat-lining,"  and  that, 
under  this  term,  he  was  only  bound  to  fur- 
nish the  materials  of  which  the  seats  were 
to  be  constructed.  The  defendant's  conten- 
tion was  that  the  "  lining  was  intended  to  \ 
go  over  the  old  wainscoting:" — ^Held.  that 
to  admit  the  plaintiff's  contention  would  be 
to  ignore  the  actual  reading,  and  to  give  an 
unusual  and  improper  meaning  to  the  woni 
"lining"  so  as  to  materially  vary  the  terms 
of  the  contract,  and  a  promise,  if  any,  to 
pay  for  such  lining  as  an  extra  could  not 
be  supported,  the  performance  by  a  contrac- 
tor of  what  he  is  already  bound  to  do  not 
being  a  consideration  to  support  such  a  pro- 
mise; and  qusBre,  whether  the  settlement  in 
ihis  way  of  a  bona  fide  dispute  between  the 
parties,  as  to  the  meaning  of  the  terms  used, 
would  constitute  sufficient  consideration  for 
the  alleged  promise  to  pay.  Dempster  v. 
Hauld.  37,  N.  S.  Reps.  330. 


alleged,  the  defendant  unlawfully  detained, 
the  defendant  relied  upon  an  agreement,  en- 
tered into  between  the  plaintiff  and  him, 
whereby  the  plaintiff,  in  consideration  that 
the  defendant  would  provide  him  with  suffi- 
cient and  comfortable  maintenance  during  his 
lifetime,  agreed  to  convey  to  the  defendant 
his  real  and  personal  proiwrty.  The  docu- 
ment put  in  evidence  in  support  of  the  de- 
fence set  up  contained  no  reference  to  per- 
sonal property : — Held,  that  parol  evidence 
could  not  be  introduced  to  vary  the  terms 
of  the  written  document,  and  that  the  plain- 
tiff was  entitled  to  judgment;  and  if,  through 
fraud  or  mistake,  Uie  persona]  property  was 
omitted  from  the  written  agreement,  the  de- 
fendant had  his  remedy  in  a  proper  action  to 
have  the  agreement  reformed.  The  damages 
assessed  for  the  detention  of  the  personal 
property  being  excessive,  the  Court  directed 
a  reference  back  to  the  County  Court  Judge 
who  had  tried  the  action,  to  make  a  new 
assessment.  Guiou  v.  Thiheau^  36  N.-  S. 
Reps.  542. 

Board  and  I«odsiBB — Bequest  in  lieu  of 
payment — Lapse.  Larose  v.  Ottawa  Trust 
and  Deposit  Co.,  1  O.  W.  R.  210,  309. 

Broker — Profits  on  stock  transactions 

EiVidence  of  agreement  —  Security — Redemp- 
tion. Sherlock  v.  Wallace,  1  O.  W.  R.  54, 
398. 

Carriage  of  Qoodm-^  BUI  of  Lading  — 
Provision  as  to  Forum  for  Determining  Di^ 
putes  —  Ousting  Jurisdiction  of  Supreme 
Court  of  Nova  Scotia.]  —  A  bill  of  lading 
which  formed  the  contract  for  the  carriage  of 
goods  by  the  defendants  from  Halifax,  N.S., 
to  Liverpool,  G.B.,  and  their  delivery  there 
to  a  steamer  of  the  Cunard  line,  to  be  carried 
to  a  port  in  Italy,  contained  a  condition  that 
"  any  claim  or  dispute  arising  on  this  bill  of 
lading  shall  be  determined  according  to  Eng- 
lish law  in  England."  The  defendant  failed 
to  deliver  the  goods  to  a  steamer  of  the 
Cunard  line,  as  agreed,  at  Liverpool,  but  deli- 
vered them  to  a  slow  and  inferior  steamer 
of  another  line,  on  account  of  which  accept- 
ance of  the  goods  was  declined,  and  the  con- 
tract of  purchase  cancelled.  An  action  for 
damages  was  brought  in  the  Supreme  Court 
at  Halifax: — Held,  that  the  Court  had  no 
jurisdiction^  and  that  the  action  must  be  dis- 
missed. Hart  rf  Son,  Limited,  v.  Fumess^ 
Withy  d  Co.,  Limited,  37  N.  S.  Reps.  74. 

Carriage  of  Goods — Freight  rates — Dis- 
pute— Correspondence  —  Construction.  Pacific 
Cold  Storage  Co.  v.  Troughton  (Y.T.),  1  W. 
L.  R.  529. 

Commercial  ITsase — Custom  of  the  Par- 
ties— Principal  and  Agent — Broker — Evidence 
— Commencement  of  Proof  in  Writing,] — 
An  allegation  of  a  custom  and  commercial 
usage  is  good  in  law,  especially  when  it  is 
alleged  that  this  custom  and  usage  have 
always  been  accepted  by  the  parties  in  their 
business  dealings  and  particularly  in  the 
transaction  which  was  the  basis  of  the  action. 
An  order  to  a  broker  or  agent,  to  sell  goods 
on  commission,  is  a  civil  contract  which  can- 
not be  proved  by  oral  testimony,  and,  in  a  * 
suit  by  such  agent  to  recover  his  commission, 
he  cannot  testify  in  his  own  favour,  at  least 
until  he  has  offered  commencement  of  proof 
in  writing.  Laflamme  v.  Dandurand,  Q.  R. 
20  S.  C.  499. 
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CoaditloB  Precedent — Right  of  Action,] 
— Id  a  contract  for  the  constroction  of  works, 
it  was  provided  that  the  works  should  be  fully 
completed  at  a  certain  time  and  that  no 
money  should  be  payable  to  the  contractors 
nntil  the  whole  of  the  works  were  completed. 
In  an  action  by  the  contractors  for  the  full 
amount  of  the  contract  price,  the  trial  Judge 
refused  leave  to  amend  the  claim  by  adding 
a  count  for  quantum  meruit;  found  that  the 
works  were  still  incomplete  at  the  time  of 
action ;  but  entered  judgment  in  favour  of  the 
plaintiJDTs  for  a  portion  of  the  contract  price, 
with  nine-tenths  of  the  costs.  The  defendant 
alone  appealed  from  this  decision,  and  the 
judgment  was  affirmed  by  the  Court  of  Re- 
view:— Held,  reversing  the  judgment  appeal- 
ed from,  that,  as  the  whole  of  the  works  had 
not  been  completed  at  the  time  of  the  insti- 
tution of  the  action,  the  condition  precedent 
to  imyment  had  not  been  accomplished,  and 
the  plaintiffs  had  no  right  of  action  under 
the  contract.  Whiting  v.  Blondin,  24  Occ.  N. 
203,  34  S.  C.  R.  453. 

Consideration  —  Public  Exhibition  — 
Competition  for  Medal  —  Competition  Insti- 
tuted by  Manager  of  Exhibition  —  Scope  of 
Duti€9,1 — Three  proprietors  of  blends  of  tea, 
exhibiting  their  teas  at  a  public  exhibition 
held  by  the  defendant  society,  allowed  their 
teas  to  be  judged  by  a  committee  appointed  by 
the  society,  in  competition  for  a  gold  medal 
offered  by  the  society.  During  the  exhibition 
each  of  the  competitors  served  the  public 
gratuitously  with  samples  of  made  tea,  and 
tea  was  served  by  them  to  the  committee  in 
the  same  way  that  it  was  served  to  the 
public.  The  committee  having  awarded  the 
medal  to  the  plaintiff,  a  competitor: — Held, 
that  there  was  consideration  for  the  offer, 
entitling  the  plaintiff  to  the  medal.  Where 
the  executive  of  the  above  society  adopted  a 
resolution  to  award  medals  to  all  displays  of 
merit  or  excellence  of  goods  on  exhibition,  the 
awards  to  be  made  by  regularly  appointed 
judges,  and  the  general  manager  of  the  ex- 
hibition, who  was  a  vice-president  of  the 
executive,  and  a  member  of  a  committee  of 
three  to  appoint  judges,  thereuix>n  arranged 
the  above  conuietition,  and,  with  a  co-member 
of  the  committee  to  select  judges,  named  the 
judges  for  the  competition,  it  was  held  that 
the  competition  must  be  taken  to  have  been 
instituted  by  the  society.  Peters  v.  Agricul- 
tural Society  of  DistrUt  34,  25  Occ.  N.  90, 
3  N.  B.  Kq.  127. 

l^eUwTj  of  Sorlp  —  Breach — Return  of 
deposit — Principal  and  agent — Authority  of 
a«ent — Costs.  McDougatt  v.  Bull  (N.W.T.), 
2  W.  I..  R.  103. 

IMTlslon  of  Profttfl — Partnership — Ques- 
tion of  fact  —  Onus — Appeal.  Rat  Portage 
Lumber  Co,  v.  KendaU,  1  O.  W.  R.  197,  528. 

• 

]>OBUnlon  Iiands  Act  —  Assignment  of 
Interest  in  Homestead  before  Patent  Issued — 
Invalidity  of  Agreement,]  —  The  defendant 
made  a  homestead  entry  of  land,  and  after- 
wards, finding  cement  upon  it,  made  ah  agree- 
ment with  the  plaintiff  to  give  him  a  one-half 
interest  in  all  cement  deposits  on  the  land. 
The  plaintiff  claimed  a  declaration  that  he 
was  the  owner  of  a  half  interest  in  the  lands, 
and  that  the  defendant  should  be  ordered  to 
convey  to  him.  The  defendant  raised  the 
point  that   the   agreement   between   him   and 


the  plaintiff  was  illegal  and  void,  being  in 
contravention  of  the  provisions  of  the  Do- 
minion Lands  Act,  R.  S.  C.  c.  54,  s.  42,  as 
amended  by  60  &  61  V.  c.  29,  s.  5:— Held, 
that  a  nonsuit  should  be  entered,  without 
costs.  The  invalidity  of  the  agreement  went 
to  the  root  of  the  whole  action,  and  the  plain- 
tiff could  not  recover.  In  the  present  case 
the  point  involved  was  not  merely  a  penalty 
imix>sed  upon  an  infringement  of  some  pro- 
vision of  the  statute,  nor  a  mere  prohibition ; 
the  statute  says  positively  that  the  act  in 
question,  viz.,  every  assignment  or  transfer 
of  homestead  rights  and  every  agreement  to 
assign  or  transfer  any  homestead  right,  or  any 
part  thereof,  after  patent  obtained,  made  or 
entered  into  before  the  issue  of  the  patent, 
"shall  be  null  and  void."  Cumming  v.  Cum- 
ming,  24  Occ.  N.  406. 

Ezohanse  of  laands — Change  of  Bound- 
ary Line — Executed  Agreement — Removal  of 
Fence — Enforcement  against  Successors  in 
Title  —  Deed  —  Mistake  in  Description — Ad- 
verse Possession — Statute  of  Limitations.] — 
The  predecessors  in  title  of  the  plaintiff  and 
defendant,  for  the  purpose  of  "  squaring " 
their  respective  lots  of  land,  entered  into  an 
oral  agreement  to  make  a  change  in  the  direc- 
tion of  the  boundary^  line  between  them,  and 
to  exchange  the  triangular  pieces  of  land 
lying  between  the  old  line  and  the  new.  The 
arrangement  so  entered  into  was  completed  by 
the  erection  of  a  new  fence  on  the  substituted 
line,  and  by  the  making  of  improvements. 
By  an  inadvertence  in  drawing  the  plaintiff*s 
deed,  the  original  instead  of  the  amended  de- 
scription was  followed: — Held,  that  both  the 
plaintiff  and  defendant  were  bound  by  the 
arrangement  entered  into  by  their  predeces- 
sors in  title;  that  the  defendant  had  acquired 
equitable  rights  which  the  Court  would  pro- 
tect :  and  that,  irrespective  of  the  Statute  of 
Limitations,  the  fact  that,  at  the  time  of  the 
conveyance  to  the  plaintiff,  the  land  claimed 
was  in  the  adverse  possession  of  another 
party,  was  sufficient  to  prevent  her  from 
recovering.  Holcsworth  v.  Fitcht  37  N.  S. 
Reps.  143. 

Frand   In   Rednelng;   to    Writing   — 

I'^oreigner — Void  agreement — Sale  of  stand- 
ing timber— ^Interest  in  land — Execution  by 
wife— Construction  of  contract.  Lasjinski  v. 
Campbell,  1  O.  W.  R.  114. 

Payment  for  Serrloea  —  Proof  of  con- 
tract— Jury — Nonsuit.  Dowling  v.  Dowling, 
2  O.  W.  R.  422. 

Printing  of  Reports  —  Assignment  by 
printers  of  claim  for  payment — -Subsequent 
assignment  for  creditors — Sale  of  claim  by 
assignee — Rights  of  vendee — Judgment — Set- 
off. Langley  v.  Law  Society  of  Upper  Can- 
ada, 1  O.  W.  R.  143,  718. 

Rellclons  Soolety — Expulsion  of  Mem- 
ber— False  Imprisonment — Compensation  for 
Services — Statute  of  Frauds — Public  Policy 
— Residence  of  Society — Bra^tch  in  Ontario — 
Jurisdiction,] — Action  to  recover  the  value  of 
plaintiff*8  services  to  a  religious  society,  in- 
corporated in  France,  having  branches  in 
I'nited  States,  Quebec  and  Ontario,  these  ap- 
pearing to  be  separate  corporations.  The 
plaintiff  became  a  member  in  United  States 
and  took  vows  of  poverty,  chastity  and  obedi- 
ence required  of  an  "  aspirant,"  in  which  con- 
dition the  plaintiff  remained  until  dismissed. 
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In  liX)l  she  was  transferred  to  Mount  Hope 
Institute  at  the  city  of  London.  Ontario, 
where  she  remained  until  the  following  month 
of  June,  when,  in  consequence  of  great  dis- 
turbance and  destruction  of  property  in  the 
Institute,  ascribed  to  her,  she  was  removed  to 
Longue  Pointe  Insane  Asylum  in  the  Province 
of  Quebec,  upon  certificate  of  two  physicians 
that  she  was  insane.  Here  she  remained 
until  the  following  September,  when  she  was 
declared  cured  and  was  discharged.  During 
this  time  the  Mother  Superior  reported  these 
facts  to  the  society  in  France,  and  obtained 
a  release  from  her  vows  for  the  plaintiff,  and 
on  being  released  from  the  asylum  she  exe- 
cuted a  release  under  seal,  before  a  notary 
in  the  city  of  Montreal,  whereby,  in  con- 
sideration of  $300,  then  paid  her,  she  re- 
leased the  society,  the  Mount  Hope  Institute 
and  Les  Dames  Religieuses  du  Sacre  Coeur, 
and  all  persons  members  of  the  society,  from 
all  actions,  debts,  etc.  Shortly  after  the  plain- 
tiff brought  this  action  against  the  society, 
the  Mount  Hope  Institute,  and  Elizabeth 
Sheridan,  claiming  wages,  damages  for  wrong- 
ful dismissal,  false  imprisonment  and  impu- 
tations of  insanity ;  contending  that  she  was 
not  insane  at  any  time : — Held,  in  answer  to 
several  defences — 1.  That  there  was  jurisdic- 
tion;  2.  That  the  defence  of  the  Statute  ot 
Frauds  fails,  see  McGregor  v.  McGregor,  21 
Q.  B.  424;  3.  Action  dismissed  as  against  the 
Mount  Hope  Institute  (it  being  clearly  a 
separate  corporation,  incorporated  by  a  Cana- 
dian statute),  on  gi-ounds  that  plaintiff  never 
had  any  contract  with  this  Institute,  and  for 
some  reason  was  also  dismissed  against  the 
Mother  Superior  of  that  Institute;  4.  The 
document  executed  in  Quebec  held  binding, 
the  plaintiff  failing  to  shew  that  the  defen- 
dants had  taken  any  undue  advantage  of  her. 
Archer  v.  Society  of  the  Sacrecl  Heart  of 
Jesus,  2  O.  W.  R.  847.  5  O.  W.  R.  113,  9  O. 
L.  R.  474. 

RemunerAtion  for  Servloes — Quantum. 
White  V.  Harris,  3  O.  W.  R.  352,  620. 

Seal — Undisclosed  Principal  —  Partnership 
— Amendment.] — P.  sold  mining  areas,  and 
was  paid  part  of  the  price.  The  purchaser 
signed  an  agreement  under  seal  that  he  would 
organize  a  company  to  work  the  areas  and 
give  I*,  stock  for  the  balance  at  the  market 
price.  H.  organized  a  company,  which  re- 
ceived a  deed  of  the  land  and  did  some  work, 
but  finally  ceased  operations.  Only  a  small 
part  of  the  stock  was  sold,  and  none  was 
piven  to  P..  who  brought  an  action  against  the 
purchaser  H.,  in  which  he  alleged  that  the 
latter  was  a  partner  of  the  purchaser, 
and  that  the  agreement  was  signed 
on  behalf  of  both.  The  purchaser  did  not  de- 
fend the  action : — >Ileld,  that  no  action  could 
lie  against  H.  on  the  agreement  under  seal 
not  signed  by  him,  even  if  it  was  for  his 
benefit,  and  a  seal  was  not  necessary.  The 
Court  refused  to  interfere  with  the  discretion 
of  the  Court  below  in  refusing  an  amend- 
ment to  the  statement  of  claim.  Porter  v. 
Pelion,  23  Occ.  X.  213.  33  S.  C.  R.  449. 

Serricei  as  Agent — Promise  of  employ- 
ment— Recovery  of  money  for  breach.  Man- 
ning v.  Small,  2  O.  W.  R.  264. 

Serviees  by  Near  RelatlTea — Implied 
Right  to  Remuneration  —  Presumption.]  — 
The  presumption  against  an  implied  right  to 
remuneration    for   services   rendered   by   near 


relatives  arises  only  when  the  persons  render- 
ing the  services,  and  those  to  whom  they  are 
renderwl,  are  in  effect  living  together  as  mem- 
bers of  the  same  household,  but  even  w^here 
this  is  not  the  case  the  implied  right  to  re- 
muneration may  in  the  case  of  near  relatives 
be  negatived  on  very  slight  grounds.  The 
Court  held  on  the  facts  in  this  case  that  the 
plaintiff,  a  married  woman  who  left  her  own 
home  to  nurse  her  sister,  was  not  entitled  t6 
remuneration  for  her  services.  Mooney  v. 
(irout,  23  Occ.  N.  327,  6  O.  L.  R.  521. 

Setting  Aside — Improvidence  —  Absence 
of  independent  advice.  Rogers  v.  Rogers,  2 
O.  W.  R.  673. 

Supply  of  Ught  to  Bnilding — Rate  of 
payment — Continuance  after  expiry  of  period 
—  Acquiescence.  St.  Thomas  Gas  Vo.  v. 
Donley,  2  O.  \V.  R.  209. 


CONTEAINTE  FAE  COBFS. 


See   ARKE8T. 


CONTRIBUTION. 

Costs  of  Former  Action — Joint  defence 
—  Agreement  —  Evidence  —  Counterclaim  — 
Money  paid  for  timber — Failure  of  considera- 
tion— Sot-off — Costs.  Rcece  v.  Payne,  3  O. 
W.  R.  712. 

See  Bills  of  Exchange  and  Promissory 
Notes. 


CONTBIBUTOMES. 


See  Company. 


CONTRIBUTOBY  NEGLIGENCE. 

See  Innkeeper  —  Master  and  Servant  — 
Negligence — Railway — Street  Rail- 
ways— Way — Trial. 


.  CONTROLLEB. 


See  Municipal  Elections. 


CONTBOVEBTED  ELECTIONS. 


See  Municipal  Elections — Parliamentary 

Elections. 


CONVEBSION. 

Good!  Obtained  by  Frand  —  Sale  to 
Innocent  Purchaser  —  Title — "  .Agent  " — **  In- 
trusted with  the  Possession** — R.  S.  O.  c.  150.] 
— One  McK.,  who  was  in  the  habit  of  taking 
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orders  from  persons  desirous  of  obtaining  the 
plaintiffs'  machines,  and  forwarding  the 
orders  to  the  plaintiffs  to  be  filled,  but  who 
was  not  employed  by  the  plaintiffs  to  sell 
their  machines,  by  a  course  of  falsehood 
and  forgery  obtained  a  machine  from  the 
plaintiffs,  which  he  sold  to  the  defendant,  and 
the  price  of  which  he  received  from  the  de- 
fendant, who  believed  that  he  was  purchasing 
from  McK.  and  did  not  know  the  plaintiffs 
in  the  transaction,  while  the  plaintiffs  be- 
lieved they  were  selling  to  the  defendant, 
having  received  an  order  for  the  machine  anu 
a  promissory  note  for  the  price,  both  purport- 
ing to  be  signed  by  the  defendant,  whost? 
signature  was  forged  by  McK. : — Held,  in 
an  action  for  conversion  of  the  machine, 
that  McK.  never  had  any  title  thereto,  and 
therefore  at  common  law  could  pass  none  to 
the  defendant,  and  at  common  law  there 
was  no  defence ;  nor  was  McK.  an  *•  agent " 
of  the  plaintiffs  or  **  intrusted  with  the  pos- 
session **  of  the  machine,  within  the  meaning 
of  R.  S.  O.  1897  c.  150;  and  therefore  the 
plaintiffs  were  entitled  to  succeed.  Ontario 
Wind  Engine  and  Pump  Co,  v.  Lockie,  24 
Occ.  N.  220,  7  O.  L.  R.  385,  3  O.  W.  R. 
281. 


Xfeave  and  Lieeasc — Findings — Appieal. 
Jones  V.  Lakeficld  Cement  Co.,  2  O.  W.  R. 
307. 


Preaident  of  Company — Detention  of 
Books  —  Terms  of  giving  up.  Strathroy 
Petroleum  Co.  v.  Lindsay,  1  O.  W.  R.  356. 

Proof  of  Plaintiir'a  Titlti— Contract— 
Statute  of  Frauds — Pleading.] — In  an  action 
for  damages  for  the  conversion  of  goods,  the 
plaintiff  must  prove  an  unquestionable  title 
in  himself,  and,  if  it  appears  that  such  title 
is  based  on  a  contract,  the  defendant  may 
successfully  urge  that  such  contract  is  void 
under  the  Statute  of  Frauds,  though  no  such 
defence  is  pleaded.  It  is  only  when  the 
action  is  between  the  parties  to  the  contract 
which  one  of  them  seeks  to  enforce  against 
t\\e  other,  that  the  defendant  must  plead  the 
Statute  of  Frauds  if  he  wishes  to  avail  him- 
self of  it.  Judgment  in  32  N.  S.  Reps.  459, 
affirmed.  Kent  v.  Ellis,  21  Occ.  N.  153,  31  S. 
i\  H,  110. 

Pwrohase  of  Goods — False  Pretences  of 
i^upposed  Agent  of  Purchaser — Contract  — 
Consensus.] — H.  fraudulently  represented  to 
the  plaintiffs  that  he  was  the  agent  of  the 
defendants  sent  by  them  to  make  a  purchase 
of  goods.  He  was  not,  in  fact,  in  the  de- 
fendants' employment;  they  did  not  send  him 
to  make  the  purchase,  nor  did  they  know  he 
was  going  to  make  it;  but,  on  the  contrary, 
after  he  had  so  fraudulently  obtained  the 
goods,  they  purchased  the  goods  from  him  and 
paid  him  in  full  without  knowing  where  he 
had  purchased.  The  goods  were  afterwards 
sold  by  the  defendants  in  the  ordinary  course 
of  business: — Held,  that  the  property  in  the 
goods  did  not  pass  to  the  defendants,  and 
they  were  liable  to  the  plaintiffs  for  <!onver- 
sion.  Cundy  v.  liindsay,  3  App.  Cas.  459, 
applied.  There  was  no  contract  between 
the  plaintiffs  and  defendants — no  consensus 
ad  idem — and  no  contract  between  the  plain- 
tiffs and  H.  Ehy-Blain  Co.  v.  Frankel,  23 
Oee.  N.  17a 


Sale — Trover — Judgment  against  vendor — 
Failure  to  realize — Action  against  vendee — 
Levy  of  small  part — ITart  payment.  Mc- 
Arthur  v.  Clark,  2  O.  W.  R.  319. 

Trespass  —  Trees  —  Damages.  Parent  v. 
Cook,  1  O.  W.  R.  3GG. 


COFTETANCE. 

See  Deed. 


COPYRIGHT. 

Book — Absence  of  Registration — Pirating 
— Injunction — Change  of  Title.] — The  author 
of  a  work  not  protected  by  registration  as 
provided  by  law  has  no  exclusive  right  of 
republication;  and  is  not  entitled  to  an  in- 
junction to  restrain  the  republication  and 
sale  of  the  work  by  another  without  the 
author's  consent,  or  to  recover  damages  for 
such  republication.  2.  The  fact  that  in  re- 
publishing the  work  the  title  was  changed 
to  one  which  was  disagreeable  to  the  author 
and  wounded  his  susceptibilities,  does  not 
give  him 'the  right  to  restrain  the  sale  of  such 
republication,  —  particularly  where  both  the 
original  work  and  the  republication  appeared 
under  a  pseudonym  and  it  was  not  proved 
that  the  author  was  known  to  the  public  un- 
der such  pseudonym.  Angers  v.  Leprohon, 
Q.  R.  22  S.  C.  170. 

Book — Infringement — Counterfeit  —  Pre- 
scription — Damages  —  Profits — Costs — Wit^ 
ncss  Fees.] — The  infringement  of  copyright 
duly  registered,  by  the  publication  of  a  coun- 
terfeit book  of  a  similar  character,  largely 
composed  of  material  taken  from  the  copy- 
righted work,  and  the  sale  of  copies  thereof, 
constitutes  an  offence  successive  and  con- 
tinuous, and"  the  short  prescription  of  Art. 
22(>1,  C.  C,  does  not  apply.  2.  The  owner 
of  the  copyright  is  entitled,  by  way  of  dam^ 
ages,  to  all  the  profits  realized  by  the  coun- 
terfeiter on  the  sale  of  counterfeit  copies, 
and  also  to  the  costs  of  expert  witnesses 
who  were  engaged  to  establish  infringement.. 
Jieauchemin  v.  Cadieux,  Q.  R.  22  S.  *"' 
482. 

Books  —  Infringement — Imperial  Act  — 
Colonies  —  Importation  of  Foreign  Re- 
prints —  Assignment  of  Proprietorship 
—  Necessity  for  Registration  —  Status 
to  Maintain  Action.]  —  At  the  time 
of  an  author^s  death  he  was  the  owner 
of  and  entitled  to  the  copyright  in  a 
book  for  the  British  Dominions  including 
Canada,  and  after  his  death  such  copyright 
and  ownership  was  assigned  and  transferred 
to  the  plaintiffs  by  those  upon  whom  they 
devolved.  The  defendants  had  imported 
copies  of  the  book  from  the  United  States  of 
America  and  were  offering  them  for  sale  in 
Canada : — Held,  that  s.  17  of  the  Imperial 
Act  to  Amend  the  Copyright  Act,  5  &  0  V. 
c.  45,  prohibiting  the  importation  of  foreign 
reprints  by  any  person,  not  being  the  pro- 
prietor of  the  copyright  or  some  person  au- 
thorized by  him,  is  in  force  in  Canada;  and 
the  plaintiffs  were  therefore  entitled  to  pro- 
hibit the  importation  of  foreign  reprints  into 
Canada.    2.  But  the  plaintiffs  had  no  right 
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to  maiDtaiu  this  action  or  proceeding,  for, 
although  they  were  the  assigneeci  of  the  pro- 
prietorship and  ownership  of  the  book,  they 
had  not  complied  with  s.  24  of  5  &  G  V. 
c.  45  by  causing  an  entry  of  their  proprietor- 
ship to  be  made  in  the  book  of  registry  of 
the  Stationers'  Ck>mpany :  the  word  '*  pro- 
prietor *'  in  8.  24  meaning  the  person  who 
IS  the  present  owner  of  the  work.  Dictum  of 
Cockburn,  L<.C.J.,  in  Wood  v.  lioosey,  L.  H. 

2  Q.  B.  a40,  not  followed.  Weldon  v.  Dicks, 
10  Ch.  D.  253,  and  Liverpool  General  Brokers* 
Association  v.  Commercial  Press  Telegraph 
Association,  [1897]  2  Q.  B.  1,  followed. 
George  JV.  Morang  d  Co,,  Limited  y.  Pub- 
Ushers'  iSyndicate,  Limited,  21  Occ.  N.  77, 
32  O.  R.  393. 

Book  —  Infringement  —  5  &  6  V.  c.  45 
(Imp.) — Injunction — Damages.  Oman    v. 

Copp'Clark  Co,,  1  O.  W.  R.  542. 

Foreign  BepriAta  —  Notice  to  English 
Commissioners  of  Customs — Entry  at  Sta- 
tioners* Hall — EncyclopcBdia  —  Prima  Facie 
Evidence  —  Imperial  Acts  —  Agreemeni  — 
License— Assignment — Registration,]  —  Sec- 
tion 152  of  the  Imperial  Customs  Act,  I87t>, 
39  &  40  V.  c.  36,  requiring  notice  to  be 
given  to  the  Commissioners  of  Customs,  of 
copyright  and  of  the  date  of  its  expiration, 
is  not  in  force  in  this  country,  notwith- 
standing the  statement  to  the  contrary  in 
the  note  to  table  IV.  of  the  appendix  to  vol. 

3  of  R.  S.  O.  1897.  That  statement  is  no 
part  of  the  enactment  of  the  legislature,  but 
is  intended  merely  as  a  reference,  so  that 
the  Imperial  Copyright  Act  of  1842,  5  &  6 
V.  c.  45,  is  left  to  its  full  operation;  Garrow 
and  Maclaren,  J.J.A.,  dissenting.  Smiles  v. 
Belford.  1  A.  R.  436,  followed.  A  certified 
copy  of  the  entry  at  Stationers'  Hall  of  an 
encyclopedia  is  prima  facie  evidence  of  owner- 
ship under  ss.  18  and  19  of  the  Act  of  1842, 
and  it  is  not  necessary  in  making  a  prima 
facie  case  to  prove  the  facts  whereby  such 
sections  are  made  conditions  precedent  to 
the  vesting  of  the  copyright  in*  one  who  'is 
not  the  author.  An  agreement  in  writing 
whereby  the  plaintiffs,  for  value,  gave  certain 
other  persons  the  right  to  print  and  sell  a 
work  at  not  less  than  certain  fixed  prices 
for  the  remainder  of  the  term  of  the  copy- 
right, except  the  last  4  years  thereof,  and 
under  which  the  plates  used  in  printing  were 
delivered  over,  which,  with  all  unsold  copies, 
were  to  be  redelivered  on  the  expiry  of  the 
agreement,  and  in  which  it  was  agreed  not  to 
announce  the  publication  of  another  edition 
before  such  last  mentioned  period,  expressly 
reserving  the  copyright  to  'the  plaintiffs: — 
Held,  to  be  a  license,  and  not  an  assignment 
and  so  not  to  require  registration  under  s. 
19  of  5  &  6  V.  c.  45  (Imp.)  Judgment  in 
5  O.  L.  R.  184,  23  Occ.  N.  68,  1  O.  W. 
R.  743,  2  O.  W.  R.  117,  affirmed.  Black  v. 
Imperial  Book  Co.,  8  O.  L.  R.  9,  3  O.  W. 
Rj  467,  affirmed.  The  court,  however,  de- 
clining to  decide  whether  or  not  Smiles  v. 
Belford,  1  A.  R.  436,  was  rightly  decided. 
Imperial  Book  Co.  v.  Black,  35  S.  C.  R. 
488. 

Infringement  —  Historical  work — **  Pir- 
ating." Liddell  v.  Copp-Clark  Co.,  2  O.  W. 
R.  16. 

Idterary  Property — Dictionary — Nomen- 
clature— Infringement — Evidence  —  Presump- 
tion.]— ^An      historical,      biographical,      and 


geographical  dictionary,  containing  a  selec- 
tion of  articles  treating  in  an  original  manner 
subjects  taken  from  the  public  domain,  may 
be  the  subject  of  copyright.  It  is  the  same 
with  the  nomenclature  of  such  dictionary,  it 
being  the  result  of  a  work  of  choice.  The 
infringement  may  be  shewn  by  any  kind  of 
evidence,  and  notably  by  the  resemblance  be- 
tween the  two  works,  but  the  presumption 
which  results  from  that  is  less  strong  when 
the  works  in  question  are  compilations. 
However,  when,  besides  the  resemblance,  the 
animus  furandi  appears  in  the  author  of 
the  second  work,  the  presumption  which  re- 
sults from  it  is  evidence  of  infringement. 
It  matters  little  that  the  second  work  is  an 
improvement  upon  the  first,  and  contains 
additional  information,  the  impiDvements 
not  effacing  the  wrong.  Upon  the  question 
of  literary  property  Ehiglish  jurisprudence 
must  prevail  over  French  when  there  is  a 
divergence  between  the  two.  Beauchemin  v. 
( 'adieu JD,  Q.  R.  10  K.  B.  255.  Affirmed  31 
S.  C.  R.  370. 

MtiiIi^^I  CompoflitionA — Authorship  — 
Infringement  —  Pleading  —  Assignment  — 
Notice,] — ^A  company  alleging  that  they  are 
the  registered  owners  and  proprietors  of  cer- 
tain Canadian  copyrights,  covering  certain 
musical  compositions,  may  answer  allegations 
that  they  are  not  the  authors,  or  legal  re- 
presentative of  the  authors,  of  the  musical 
compositions,  by  saying  that  the  British 
proprietors  of  the  copyrights  assigned  the 
same  of  them,  and  that  they  gave  legal  notice 
of  such  assignment  to  the  Minister  of  Agri- 
culture before  registration  in  Canada.  Anglo- 
Canadian  Music  Publishing  Assn,  v.  Dupuis, 
5  Q.  P.  R.  351. 

Newspaper — Infringement  —  **First  Pub- 
lication,'*]— A  newspaper  printed  and  issued 
at  a  place  in  the  United  States,  copies  of 
which  are  deposited  in  the  post  office  there 
addressed  to  subscribers  both  in  that  country 
and  England,  cannot  be  considered  to  be 
first  published  or  even  simultaneously  pub- 
lished, in  England,  so  as  to  come  within  the 
provisions  of  the  Imperial  Act  5  &  6  V.  c. 
45,  requiring  first  publication  in  the  United 
Kingdom  to  entitle  the  publishers  to  British 
copyright.  Grossman  v.  Canada  Cycle  Co., 
23  Occ.  N.  48,  5  O.  L.  R.  55,  1  O.  W» 
R.  846. 

Operatio  Ooniposltlon  —  Proof  of  Pro- 
prietorship —  Infringement  —  Indemnity  — 
**  Place  of  Dramatic  Entertainment"  —  Lia- 
bility of  Performers  and  Committee — Regis- 
tration— Damages — Co«*».]-^Held,  that  the 
proprietorship  of  the  plaintiff  in  the  operatic 
comiy)sition  in  question  vras  established  by 
the  evidence;  and  that  the  evidence  also 
established  that  the  opera  i>erformed  by  the 
defendants  was  the  identical  composition  of 
which  the  plaintiff  had  the  sole  right  of  re- 
presentation. Boosey  v.  Davidson.  13  Q. 
B.  257,  and  Lucas  v.  Williams,  [1892]  2 
Q.  B.  117,  considered.  2.  The  town  hall, 
where  the  defendants  performed  the  opera, 
was  a  **  place  of  dramatic  entertainment " 
within  the  meaning  of  the  statute,  tickets 
for  admission  of  the  public  having  been  sold. 
Russell  V.  Smith,  12  Q.  B.  217,  and  Duck 
V.  Bates,  13  Q.  B.  D.  846,  followed.  3.  All 
the  defendants  who  took  part  in  the  perfor- 
nuince  or  iu  the  work  of  the  committee  of 
the   society   in   relation   to   the   performance. 
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were  liable  to  the  plaintiff.  4.  It  was  not 
ne<PKsary  for  the  plaintiff  to  prove  regis- 
tration under  the  Copyright  Act,  R.  S.  C.  c. 
(S2 ;  the  Imperial  Act,  5  &  6  V.  c.  45,  applying 
to  Canada  by  express  enactment ;  and  the 
Dominion  Act  having  no  provision  relating  to 
the  right  of  dramatic  representation.  Smileh 
V.  Belford,  25  Gr.  590,  1  A.  R.  436,  followed. 
5.  As  to  the  question  of  damages  and  costs, 
the  Imperial  Act,  51  &  52  Y.  c.  17,  applies 
And  the  damages  should  be  of  such  amount 
as  the  Court  considers  reasonable^  and  the 
costs  in  the  discretion  of*  the  Court.  Carte 
V.  Dennis,  21  Oce.  N.  68,  267,  5  Terr.  L. 
R.  30. 

Pleadlac — Notice  of  Objections — Imperial 
Copyright  Act,  1842.]— Section  16  of  the 
Imperial  Copyright  Act,  1842  (5  &  6  V. 
c.  45)  provides  that  the  defendant  in  pleading 
shall  ^ive  to  the  plaintiff  a  notice  in  writing 
of  any  objections  on  which  he  means  to  rely 
OD  the  trial  of  the  action.  Section  26  allows 
the  pleading  of  the  general  issue: — Held, 
that  s.  16  is  complied  with  if  the  objections 
intended  to  be  relied  on  are  taken  in  the 
statement  of  defence.  Dicks  v.  Yates,  18 
Ch.  D.  76.  followed.  Carte  v.  Dennis,  21  Occ. 
N.  68,  5  Terr.  L.  R.  30. 

Works  of  Tine  Art — Imperial  isitatute.] 
— ^The  Imperial  Fine  Arts  Copyright  Act, 
18ti2,  confers  on  British  subjects  and  persons 
resident  in  British  dominions  copyright  in 
pictures,  drawings,  and  photographs.  It 
extends  to  the  w^hole  of  the  United  Kingdom, 
but  does  not  extend  to  any  part  of  the  British 
dominions  outside  the  United  Kingdom. 
Tuch  &  Sons  v.  Priester,  19  Q.  B.  D.  629, 
approved.  There  is  nothmg  in  the  Canadian 
Copyright  Act,  1875,  or  in  the  International 
Copyright  Acts,  which  conflicts  with  this 
view.  Judgment  in  22  Occ.  N.  172,  3  O. 
L.  R.  697,  1  O.  W.  R.  259,  affirmed.*  Gravis 
▼.  Qarrie,  [1903]   A.  C.  496. 


COBFOEATION. 
See    Company — ^Municipal    Cobporations. 


CORPSE. 


ktion.] — No  post 
mortem  examination  of  a  body  will  be  allow- 
ed where  persons  having  a  family  interest 
in  relation  to  the  removal  of  the  body  from 
the  vault  and  its  examination,  oppose  the 
same.  In  re  Grothe,  North  American  Life 
Assurance  Co.  v.  Grothe,  7  Q.  P.  R.  111. 

See   Cemetery. 
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COBBTJPT  PRACTICES. 

See  Municipal  Ejections — Parliamentary 

Elections. 
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GENERAU.Y — Right  to  Costs,  350. 

Counsel  Fees,  357. 

Distraction,  358. 

Interlocutory  Costs,  358. 

Liability  for  Costs,  359. 

Scale  and  Quantum  of  Costs,  360. 

Security    for    Costs    Generally  — 
When  Ordered,  309. 

Security  for — Dispensing  witu,  383. 

Security    for    Costs — Practice    as 
•    to,  383. 

Taxation,  387. 

Witness  Fees,  397. 

Other  Cases,  400. 


I.  Generally — Right  to  Costs. 

Ad^oununeMt  of  Trial.] — No  costs  of 
an  adjournment  of  the  trial  of  an  action  will 
be  allowed  to  the  successful  party,  where  the 
adjournment  was  caused  b^  reason  of  there 
being  no  court  room  available.  Macdonald 
V.  terry,  10  B.  C.  R.  326. 

Appeal  —  Point  not  Raised  Below,]  — 
Where  an  appeal  is  allowed  on  a  point  of 
law  not  taken  at  the  trial  or  in  the  notice 
of  appeal,  but  open  on  the  pleadings,  it  is 
not  in  strictness  successful,  and  no  costs  of 
the  appeal  will  be  allowed,  but,  as  the  appel- 
lant should  have  succeeded  at  the  trial,  he 
will  be  allowed  the  costs  of  it.  Byron  A'. 
White  Co.  V.  Sandon  Waterworks  and  Light 
Co.,  10  B.  C.  R.  361. 

Appeal  —  Offer  of  Settlement.] — ^Where 
the  amount  of  a  judgment  is  reduced  on 
appeal,  and  pending  the  disposition  of  the 
appeal  the  respondent  offers  to  accept  in 
settlement  an  amount  smaller  than  the  ori- 
ginal judgment  but  greater  than  the  reduced 
judgment,  the  appellant  will  be  allowed  the 
costs   of    the    appeal.     Dallin    v.    Weaver,    8 

B.  C.  R.  241. 

Attorney's  Fees — Discretion.] — ^The  fee 
to  be  allowed  attorneys  upon  questions  of 
law  submitted   to  the  Court  under  Art,  509, 

C.  P.,  is  in  the  discretion  of  the  Court. 
Pare  v.  County  of  Shefford.  Q.  R.  24  S.  C. 
50. 

ConTiotion  —  Discharge  of  Prisoner  — 
Order  for  Payment  hy  Informant.] — The  de- 
fendant was  convicted  for  stealing  the  pro- 
perty of  B.,  and  was  sentenced  to  be  im- 
prisoned in  the  city  prison  of  the  city  of 
Halifax.  An  order  made  by  the  Judge  of 
a  county  court,  under  N.  S.  Acts  of  1897 
c.  32,  s.  2,  for  the  defendant's  discharge,  un- 
der a  writ  of  habeas  corpus,  directed  that  the 
informant  B.  pay  to  the  defendant  his  costs 
of  the  application  and  order  Cor  his  discharge. 
There  was  nothing  to  shew  that  B.  was  the 
informant,  except  a  statement  to  that  effect  in 
the  affidavit  of  the  defendant,  upon  which 
the  application  for  the  order  was  made, 
which  was  not  borne  out  by  either  the  con- 
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viction  or  the  commitment: — Held,  that  the 
order  was  wrong,  and  must  be  set  aside. 
Per  Meagher,  J.,  that  B.  was  not  bound  to 
appear  in  answer  to  the  summons  for  the 
writ  of  habeas  corpus,  and  that  the  fact 
of  his  not  appearing  was  not  to  be  regarded 
as  conduct  or  acquiescence  justifying  the  im- 
position of  costs.  Qufere,  also,  whether  the 
Judge  had  jurisdiction  to  make  the  order. 
Regina  v.  Bowers,  34  N.  S.  Reps.  550. 

"  ConviotioM — Motion  to  Quash."]  —  In  a 
motion  to  quash  a  conviction,  such  conviction 
being  in  a  criminal  matter,  and  not  merely 
for  a  penalty  imposed  by  or  under  provincial 
legislation,  no  jurisdiction  is  c-onferred  on  the 
High  Court  to  give  costs  to  the  applicant 
against  the  prosecutor  or  magistrate.  *  Rex  v. 
Bennett,  22  Occ.  N.  2110,  4  O.  L.  It.  205,  1 
O.  W.  R.  360, 

Criminal  Ifibel — Depo/titiona  not  Used  at 
Tricl — Abortive  TriaL] — The  prosecution  was 
for  criminal  libel,  and  the  defendant,  in  sup- 
port of  his  plea  of  justification,  obtained  a 
commission  and  had  the  evidence  of  certain 
witnesses  out  of  the  jurisdiction  taken,  for 
use  at  the  trial.  The  order  granting  the 
commission  provided  that  the  costs  of  the 
commission  be  reserved  to  be  dealt  with  b> 
the  trial  Judge.  The  evidence  was  used 
at  the  first  trial,  and  the  jury  disagreed.  At 
the  second  trial  the  jury  again  disagreed. 
At  the  third  trial  the  defendant  was  acquit- 
ted, but  the  evidence  was  not  used,  owing  to 
the  private  prosecutor  giving  evidence  and 
admitting  substantially  what  was  stated  b> 
the  witnesses  in  their  depositions  before  the 
commissioner : — Held,  that,  as  the  commis- 
sion evidence  was  not  put  in  by  the  defendant 
as  part  of  his  case,  the  defendant  should  not 
have  the  costs  of  it : — Held,  also,  that  the 
defendant  was  not  entitle<l  to  the  costs  of 
the  abortive  trials.  Rex  v,  NichoU  22  Occ. 
N.  75,  8  B.  C.  R.  276. 

Declaration  of  Gamiahee  —  Striking 
out — Option.] — A  garnishee  having  made  de- 
fault in  the  completion  of  his  declaration, 
the  attaching  .creditor  made  a  motion  to 
strike  out  such  declaration  or  to  give  the 
garnishee  the  option  of  continuing  and  com- 
pleting it : — Held,  that  the  costs  of  such 
motion  should  be  paid  by  the  garnishee.  Qar- 
bacht  V.  SUverman,  4  Q.  P.  R.  439. 

DepriTiac  Defendant  of  Costa — Dis- 
eretion  —  Good  Cause  —  Rule  ^SO  H)  — 
Appeal.] — Plaintiff,  a  widow,  claimed  insur- 
ance under  policies  on  her  late  husband's 
life,  in  favour  of  his  mother,  which  by  his 
dying  declaration  and"  attempted  disipsition 
she  was  to  receive  .^l.nOO,  and  that  if  these 
|K)licieH  were  not  altered  by  Mr.  A.  through 
illness  and  reliance  on  the  assurance  that 
his  wishes  would  be  carried  out,  it  would 
be  a  fraud  upon  her.  The  solicitor  for  the 
plaintiff  wrote  Joseph  Armstrong,  the  de- 
ceased husband's  brother,  requesting  a  set- 
tlement. He  replied  that  the  policies  were 
always  in  favour  of  the  mother  and  refused 
settlement.  Action  was  commenced  against 
mother  of  her  husband.  After  it  was  dis- 
covered that  the  policies  had  been  assigned 
by  mother  to  her  son  Joseph.  Motion  was 
then  made  under  Rule  4.^  (4)  to  discontinue 
action  without  costs.  Motion  granted  ow- 
inp  to  the  letters  written  to  the  plaintiff's 
solicitor,  which  deceived  him  by  leading  him 


to  believe  the  policies  were  in  th^  motber^s 
name,  which  was  not  true.  Armstrong  v. 
Armstrong,  4  O.  W.  R.  223,  301,  25  Occ. 
N.  74,  9  O.  L.  R.  14. 

DepriTinc  Smeoessfnl  Party — Conduct 
— Aequiescenee — Custom.] — In  an  action  for 
damages  for  an  alleged  interference  with  • 
a  fishing  berth,  judgment  was  given  in  favour 
of  the  defendant,  but  he  was  deprived  of 
costs,  it  appearing  that  both  *the  defendant^ 
and  plaintiff  acted  throughout  as  if  they 
thought  the  fishing  berth  in  controversy  was 
in  Lunenburg  county;  that  it  had,  up  to 
the  time  of  action,  been  under  the  charge 
and  control  of  Lunenburg  officers;  that  the 
defendant  attempted  to  take  it  up  according 
to  the  custom  of  fishermen  followed  in  that 
county ;  that  he  attended  before  the  fishery 
officers  of  that  county  when  they  attempted 
to  settle  the  dispute  between  himself  and 
the  plaintiff,  and  did  not  question  their  jur- 
isdiction ;  and  that  the  defence  that  the  berth 
was  not  in  Lunenburg  but  in  Queen's  county 
was  not  pleaded,  nor  the  objection  taken 
until  the  trial : — Held,  that  ihis  was  not  a 
case  in  which  the  discretion  of  the  trial 
Judge  should  be  reviewed.  Semble,  that  the 
parties  were  bound  by  the  custom  assented 
to  by  them  and  the  dicision  of  the  fisheriea 
officer.     Selig  v.   A'otrc,  36  N.   S.   Reps.  99. 

DepriTing  Snooeesfnl  Party  —  Solle 
Prosequi — Powers  of  Trial  Judge,] — Where 
a  nolle  prosequi  had  been  entered  as  to  certain 
defendants  before  trial,  and  a  verdict  vrai» 
afterwards  obtained  against  the  remaining 
defendant,  the  trial  Judge,  under  s.  373  of 
the  Supreme  Court  Act,  granted  a  certificate 
depriving  the  first  mentioned  defendants  of 
their  costs : — Held,  that  the  certificate  was. 
authorized  bj  the  section.  Mellon  v.  Muni- 
eipality  of  Kings,  35  N.  B.  Reps.  291. 

DepriTlnc  Snooessfnl  Party — k^  Elis. 
c.  6— County  Courts,] — The  statute  43  Elis. 
c.  6.  authorizing  a  Judge  to  certify  to  deprive 
a  plaintiff  of  costs,  is  in  force  in  New  Bruns- 
wick, and  is  made  applicable  to  County  Courts 
by  s.  68  of  the  County  Courts  Act,  1897. 
Warman  v.  Crystal,  35  N.  B.  Reps.  562. 

Ezecntor  —  Administrator — Reference  — 
Construction  of  will — Accounts.  Re  Boyd, 
Boyd  V.  Boyd,  2  O.  W.  R.  1056,  3  O.  W.  R. 
343. 

Indemnity  —  Liability  of  plaintiffs  for 
costs — ^Right  to  costs  against  opposite  party. 
Township  of  iianiia  v.  Samia  Street  R,  W. 
Co.,  6  O.  W.  R.  367,  478. 

Joint  Jndcrnient  for  Costa — Exeeution 
for  Whole  Amount  Against  One — Opposition 
— Deposit.] — A  party  adjudged  jointly  with 
several  others  to  pay  the  costs  of  a  proceed- 
ing, may  oppose  an  execution  against  him  for 
the  whole  costs ;  such  an  opposition,  accom- 
panied by  a  deposit  of  an  aliquot  part  of  the 
costs,  will  not  be  struck  out  on  motion.  Pop- 
linger  V.  Muir,  6  Q.  P.  R.  445. 

Iiien — Creditors*  Aetion  to  Preserve  Fund.] 
— Costs  incurred  in  a  creditors'  action  in  pre-^ 
serving  for  creditors  property  which  had  ^ezr 
I  fraudulently  transferred,  are  a  first  lien  upon* 
the  fund  recovered,  and  are  allowed  as  be- 
tween solicitor  and  client.  Hood  v.  Tyson^ 
In  re  Judgments  Acts,  9  B.  C.  R.  233. 
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Idea. — Salvage — Partition — Property  Made 
JnsaiMsable.} — ^The  defendant  and  his  mother 
owned  certain  immovables  in  undivided 
shares.  The  defendant's  undivided  portion 
had  been  devised  to  him  by  his  father  k 
tltre  d'aliments  and  with  a  clause  making 
it  insaisissable,  and  burdened  with  a  substi- 
tution. B.,  the  mother's  advocate,  brought 
an  action  of  partition  of  these  immovables 
against  the  defendant  and  the  curator  of  the 
substitution.  By  the  judgment  in  that  ac- 
tion the  lands  were  divided,  and  three-fourths 
of  the  costs  were  to  be  paid  by  the  defend- 
ant. R.,  to  recover  his  costs  against  the 
defendant,  had  caused  to  be  seized  an  un- 
divided third  of  the  immovables  which  by 
the  partition  fell  to  the  lot  of  the  defendant. 
Tlie  plaintiffs,  the  advocates  of  the  defendant, 
had  made  opposition  to  R-'s  seizure,  alleging 
that  he  had  been  paid  and  invoking  the  in- 
saisissabilitd  clause.  R.  pleaded  that  he  had 
not  been  paid,  and  that  the  clause  did  not 
apply  to  his  debt,  his  services  having  pre- 
served the  property  to  the  opposants.  The 
opposition  was  dismissed  and  the  undivided 
third  was  sold.  R.  had  nis  costs  of  the  op- 
position taxed  at  $125.57,  but  upon  revision 
the  amount  was  reduced  to  $M.d7.  The 
plaintiffs  now  sued  the  defendant  for  their 
costs  of  the  opposition  which  they  had  made 
for  him  and  their  costs  of  the  motion  for  the 
revision  of  R.'s  costs,  and  obtained  judgment 
for  $147.80,  under  which  they  caused  to  be 
seiz^  the  remaining  two-thirds  of  the  de- 
fendant's portion  of  the  immovables.  He- 
made  an  opposition,  invoking  the  insaisissa- 
bilit^  clause.  The  plaintiffs  pleaded  to  the 
opiposition  that  their  debt  was  for  costs  which 
they  had  incurred  in  good  faith  to  protect 
the  first  third  from  R.'s  seizure,  which  made 
it  an  alimentary  debt;  that  it  mattered  not 
that  the  opposition  to  R.'s  seizure  had  been 
dismissed;  and  that  their  debt  was  a  first 
charge  upon  all  the  alimentary  property  of 
the  defendant: — ^Held,  that,  as  R.  did  not 
contest  the  insaisissabilit^  clause,  but  only 
said  that  it  did  not  apply  to  his  debt,  the 
opposition  to  R.'s  seizure  was  of  no  utility 
as  regards  the  property  seized  in  this  action, 
any  more  than  as  regards  that  seized  by  R. ; 
that  there  was  no  relation  between  the  claim 
of  the  plaintiffs  for  their  costs  and  the  pro- 
perty seized  in  this  action;  and,  therefore, 
the  claim  of  the  plaintiffs  was  not  alimen- 
tary nor  was  it  a  charge  ugon  property  which 
was  insaisissable.  Pouliot  v.  Michand,  Q.  B. 
20  S.  C.  432. 

Meehaaics'   and  Wase-samers*  JAen 

Aet — Co$t8  Subsequent  to  Judgment,] — Ac- 
tion to  enforce  liens  under  the  Mechanics' 
and  Wage-earners'  Lien  Act,  R.  S.  M.  1902 
c  110.  At  the  trial  judgment  was  given  in 
CaTonr  of  the  plaintiff,  declaring  that  Hum- 
phries was  entitled  to  S240.60,  and  Philp. 
another  plaintiff,  to  $8i.65.  The  costs  of 
the  plaintiffs  down  to  and  including  the  trial, 
were  taxed  at  $190.16  and  inserted  in  the 
jud^m^nt.  The  defendant  was  ordered  to 
pay  the  above  sums;  in  default  the  lands 
to  be  sold,  with  a  reference  to  the  Master.. 
The  lands  were  sold  and  the  purchase  money 
paid  into  Court.  The  plaintiffs  then  brought 
in  a  subsequent  bill  of  costs  covering  the  pro- 
ceedings subsequent  to  the  judgment,  which 
bill  was  taxed  at  $229.90,  inclusive  of  dis- 
bursements. The  costs  up  to  judgment  and 
the  subsequent  costs  together  amounted  to 
$419.16,  of  which  $228.75  was  costs  other 
l>— 12 


than  disbursements,  while  the  total  amount 
of  the  liens  enforced  timounted  to  only 
$322.25.  The  defendant  appealed  from  the 
taxation  of  the  plaintiffs'  subsequent  bill  of 
costs,  contending  that  under  the  Act  the 
plaintiffs  were  entitled  to  costs  only  to  an 
amount  equal  to  25  per  cent,  of  the  amount 
of  the  judgment,  besides  actual  disbursements, 
and  that  the  amount  of  costs  allowed  far  ex- 
ceeded this : — Held,  that  a  plaintiff  seeking 
to  enforce  a  lien  may  do  so  by  an  action  in 
the  King's  Bench,  following  the  ordinary 
procedure  in  actions  in  that  Ck>urt.  Nothing 
in  the  Act  ousts  the  general  jurisdiction  of 
the  Court  to  enforce  a  lien.  The  plaintiff 
may,  instead  of  following  the  ordinary  pro- 
cedure, adopt  the  summary  procedure,  in  ss. 
31,  32.  In  the  present  case  the  judgment 
was  drawn  up  in  a  very  peculiar  manner, 
an  attempt  being  made  to  adopt  the  form  of 
judgment  upon  a  summary  trial,  although  the 
action  was  set  down  and  tried  in  the  ordinary 
manner.  The  sale  was  carried  out  by  the' 
Master,  and  the  judgment  empowered  him 
to  tax  and  add  to  the  plaintiffs'  claims  the 
subsequent  costs  of  the  proceedings.  Under 
the  terms  of  the  judgment  the  taxing  officer 
properly  allowed  the  ordinary  costs  of  a  sale 
conducted  in  the  Master's  office.  Humpl^ries 
V.  Cleave,  24  Occ.  N.  374. 

Mise  en  Demenre — Advocate^s  Letter — 
Preaentation  of  Draft — Lia  Pendens,} — When 
a  debt  is  payable  at  the  domicil  qf  the  debtor, 
a  demand  of  payment  made  by  an  advocate's 
letter  Is  not  a  mise  en  demeure  sufficient  to 
compel  him  to  pay  the  costs  of  it,  if  he  is 
afterwards  sued  by  his  creditor.  2.  The  pre- 
sentation at  the  place  of  business  of  the 
debtor  of  a  bill  of  exchange  drawn  by  his 
creditor  for  the  amount  of  the  debt,  consti- 
tutes a  mise  en  demeure  sufficient  to  fix  him 
with  the  costs  of  a  suit  begun  against  him. 
3.  A  proceeding  which  has  not  been  entered 
in  Court  is  not  a  cause,  and  cannot  be  set 
up  in  support  of  a  plea  of  lis  pendens,  if  the 
debtor  is  afterwards  sued  for  the  same  cause 
of  action.  Lay  v.  Cantin,  Q.  R.  23  S.  C. 
405. 

Mortcase — ^Action  for  redemption — Costs 
of  appeal  in  former  action — Attempt  to  add 
to  claim — Dismissal  without  costs — Effect  of. 
Nelson  v.  Nelson,  2  O.  W.  R.  956,  3  O.  W. 
R.  884.  .  . 

MortgaBe  —  Action  for  redemption  — 
Opposition  to  —  Former  foreclosure  proceed- 
ings. Plenderleith  v.  Parsons,  4  O.  W.  R. 
262,  6  O.  W.  R.  145.  399. 

Offer  to  SnSev  Judgment  by  Default 

—  Time  of  Offer,]  —  The  plaintiff,  notwith- 
standing that  she  had  received  notice  of  an 
offer  to  suffer  judgment  by  default  within  the 
ten  days  allowed  to  her  by  the  statute  for 
its  acceptance,  carried  the  cause  down  to 
trial  and  obtained  a  verdict  therein  for  a 
sum  exactly  equal  to  the  amount  mentioned 
in  the  offer.  On  a  motion  to  review  the  taxa- 
tion of  the  plaintiff's  costs: — Held,  that  the 
making  of  the  offer  in  no  way  operated  as 
a  stay  of  proceedings,  and  the  taking  of 
the  cause  down  to  trial  by  the  plaintiff 
was  not  equivalent  to  a  rejection  thereof; 
and  that  she  was,  therefore,  entitled  to 
have  the  costs  of  the  ti-ial  allowed  to  her 
on  taxation.  Queere  (per  Tuck,  C.J.)  : — If 
the  verdict  had  been  for  a  less  amount  than 
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that  for  which  the  offer  to  suffer  judgment 
was  made,  could  the  plaintiff  after  verdict 
have  accepted  the  offer  and  signed  judgment 
for  the  larirer  sum?  Sharp  v.  Woodttock 
iichool  Trustees,  21  Occ.  N.  56,  35  N.  B. 
Reps.  243. 

Opposite  Partj  —  Liability  of  Client — 
Corporation  Solicitor — Change  in  By-law,] — 
By  arrangement  between  the  defendants  and 
their  solicitor  he  was  to  receive  a  salary  of 
$1,800  a  year,  for  all  services,  including  the 
costs  of  any  litigation  in  which  the  defendants 
should  be  engaged.  The  present  action  against 
the  defendants  was  dismissed  with  costs  on 
the  14th  September.  1901,  and  the  defendants 
brought  in  their  bill  for  taxation: — Held, 
following  Jarvis  v.  Great  Western  R.  W.  Ck>., 
8  O.  P.  280,  and  Stevenson  v.  City  of  Kings- 
ton, 31  C.  P.  333,  in  preference  to  Galloway 
V.  Corporation  of  London,  L.  R.  4  £q.  90,  and 
Henderson  v.  Merthyr  Tydfil  Urban  District 
Council,  [1900]  1  Q.  B.  434,  that  in  view  of 
the  above  agreement  with  their  solicitor,  the 
defendants  could  not  tax  their  costs  against 
the  plaintiffs : — Held,  also,  that  the  rights  of 
the  defendants  must  be  governed  by  the  cir- 
cumstances which  existed  on  the  14th  Septem- 
ber, 1901;  and  a  by-law  of  the  defendants 
subsequently  passed  could  not  affoct  those 
rights.  Ottawa  Oas  Co.  v.  City  of  Ottawa, 
22  Occ.  N.  408,  4  O.  L.  R.  656,  1  O.  W.  R. 
647,  607,  2  O.  W.  R.  579. 

Payment  of  Costs — Leave  to  Bring  yew 
Action  —  Husband  and  Wife  —  Action  for 
Separation  —  Authorization.]  —  A  wife  who 
has  brought  an  action  for  separation  from 
bed  and  lx>ard,  can  not  be  authorized  to  bring 
another  without  having  discontinued  the  first 
and  paid  the  costs.  An  application  for  leave 
to  discontinue  an  action  will  only  be  granted 
on  its  being  stated  that  such  discontinuance 
is  with  costs.  Armiston  v.  Dick,  7  Q.  P.  R. 
304. 

Petition  —  Moneys  Deposited  in  Expro- 
priation Proceedings,] — The  corporation  of 
the  city  of  Montreal  cannot  be  ordered  to  pay 
the  costs  of  a  petition  to  withdraw*  money 
from  the  custody  of  the  prothonotary  of  the 
Superior  Court,  in  consequence  of  an  expro- 
priation. In  re  City  of  Montreal  and  ColUns, 
6  Q.  P..  R.  264. 

Qnashiac  ConTletion — Nominal  Prose- 
cutors,]— ^Where  an  abpeal  under  the  Towns 
Incorporation  Act,  1^6,  from  a  conviction 
by  a  police  magistrate,  was  allowed,  and  the 
conviction  quashed  on  the  ground  that  the 
magistrate  had  refused  to  hear  material  evi- 
dence, the  Court  refused  to  make  the  order 
without  costs  against  the  town  of  Grand 
Falls,  who  took  no  part  in  the  prosecution, 
and  were  only  parties  by  virtue  of  the  Act 
requiring  the  prosecution  to  be  in  their  name. 
Turner  v.  Mockler,  36  N.  B.  Reps.  245. 

Railiray — Expropriation  of  Land — Aban- 
donment,]— ^The  word  **  desist "  in  C.  S.  C. 
c.  66,  s.  11,  S.-S.  6,  has  the  same  meaning  as 
**  abandon"  in  51  V.  c.  29,  s.  158  (D.),  i.e., 
to  leave  off  or  discontinue.  Whether  volun- 
tarily or  compulsorily  makes  no  differ- 
ence; if  the  railway  company  cease  opera- 
tions to  expropriate  land  and  give  a  new 
notice  as  to  other  operations,  that  is  desist- 
ment  or  abandonment,  and  the  company  must 
pay    costs    to    the    land  owner.     Widder  v. 


Buffalo  and  Lake  Huron  R.  W.  Co.,  24  U. 
C  R.  234,  applied  and  followed.  In  re  Oliver 
and  Bay  of  Quinte  R.  W,  Co,,  24  Occ.  N.  18. 
6  O.  L.  R.  543,  2  O.  W.  R.  953.  3  O.  W.  R. 
318. 


ReooTory  as  DanukKes — Action  Induced 
by  Conduct  of  Defendant,] — A  plaintiff  whose 
action  was  dismissed  because  the  defendant, 
whom  be  sued  as  a  widow,  was  in  fact  a 
married  woman,  cannot  claim  from  her  as 
damages  the  costs  which  he  incurred  in  the 
action  so  dismissed,  not  even  where  she 
allowed  herself  to  be  known  as  a  widow. 
O'Malley  v.  Ryan,  Q.  R.  23  S.  C.  417. 

ReeoTery  from  Opposite  Party — Re- 
lations of  municipal  corporation  with  solicitor 
— By-law — Change  in — ^Retroactivity — Profit 
costs.  City  of  Ottawa  v.  Ottawa  Electric  Co,, 
3  O.  W.  R.  65,  588,  796,  4  O.  W.  R.  190. 

Ref erenee  for  Trial — Report  —  Award 
of  costs— Jurisdiction  of  referee — Order  or 
judgment — Execution.  Mclntyre  v.  Munn^  2 
O.  W.  R.  694.  3  O.  W.  R.  41. 

Solieitor's   I«etter   before   Aetion    — 

Costs  of — Tender,] — Since  the  passing  of  3 
Edw.  VII.  t,  34,  s.  9,  the  debtor  who  has 
received  a  letter  demanding  payment  from 
his  creditor's  attorney,  must  pay  the  fee  there- 
for fixed  by  the  tariff,  and  a  tender  by  him  to 
.such  creditor  of  the  debt  only  is  not  sufficient. 
Rayer  v.  BHanger,  Q.  R.  27  S.  C.  95,  7  Q. 
P.  R.  97. 

Speeial  Case  in  Action  to  Recover 
Snoceseion  Dnty — Costs  Payable  by  Crown 
where  Unsuccessful.] — In  litigation  under  the 
Succession  Duty  Act  express  power  is  given 
to  the  High  Court  to  deal  with  the  costs 
thereof;  and  where,  therefore,  the  trustees 
of  an  estate  had  paid,  or  were  ready  to  pay, 
all  the  duty  which  could  properly  be  claimed 
against  it,  they  were  held  entitled  against  the 
Crown  to  the  costs  of  a  special  case  and  an 
action  by  the  Attorney-General  to  recover 
higher  duties;  but  only  one  set  of  costs  was 
allowed  to  the  trustees  and  beneficiaries. 
Attorney-General  v.  Toronto  General  Trusts 
Corporation,  23  Occ.  N.  194,  5  O.  L.  R.  607, 
1  O.  W.  R.  807,  2  O.  W.  R.  271. 

Snnunons   for  Snnamary  Judgment.] 

— Summons  for  judgment  under  Order  XIV. 
The  right  to  judgment  was  not  disputed,  but 
it  was  contended  on  behalf  of  the  defendants 
that  the  plaintiffs  were  not  entitled  to  any 
more  costs  than  they  could  have  got  by 
taking  judgment  in  default  of  defence,  as  the 
time  for  filing  the  defence  had  expired  before 
the  summons  was  issued : — Held,  that  the 
plaintiffs  were  entitled  to  the  costs  of  the 
summons.  Diamond  Glass  Co.  v.  Okell 
Morris  Co,,  22  Occ.  N.  190,  9  B.  C.  R.  48. 


Trespass  to  I«and — Nominal  Damages — 
Depriving  Successful  Plaintiff  of  Costs — Dis- 
cretion— Appeal.] — In  an  action  for  damages 
for  breaking  and  entering  the  plain tiflTs  close, 
and  destroying  and  injuring  his  grass  and 
crops,  and  permitting  cattle,  calves,  and  other 
animals  to  break  and  enter.  &c.,  the  trial 
Judge  found  that  the  trespass  committed  was 
a  very  trifling  one,  that  the  action  was  the 
result  of  ill-feeling  and  of  previous  litigation, 
and  that  no  substantial  injury  to  the  plain- 
tiff's property  was  suffered.     He  found  that 
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the  plaintiff  was  entitled  to  recover,  but,  in 
view  of  all  the  circumstances,  he  fixed  the 
damages  at  $5,  and  refused  the  plaintiff  his 
costs  of  action : — Held,  that  there  was  no 
reason  for  interfering  with  the  discretion  of 
the  trial  Judge  in  refusing  costs.  Meisner  v. 
Meisner,  37  N.  S.  Reps.  20.     . 

TroTer  for  Goods  ConTertod — Return 
of  goods  after  action  begun — Dispute  as  to 
identity  of  goods — Motion  to  dismiss  action. 
Brown  v.  Canada  Port  Huron  Co,  (Man.),  2 
W.  L.  R.  151. 

JSmMkjecemmBTj  Aetion  —  Setting  Aside 
Hypothec] — An  action  to  set  aside  a  hypo- 
thec resulting  from  a  life  rent  will  be  main- 
tained, but  without  costs,  the  law  giving  a 
means  of  obtaining  such  relief  without  action. 
Lafontaine  v.  Lafontaine,  4  Q.  P.  R.  170. 

Will  ~  Action  to  Establish  —  Failure  of 
Charges  of  Fraud  and  Undue  Influence — Costs 
Out  of  Estate,] — An  action  to  establish  a 
will,  defence  set  up  fraud  and  undue  influence, 
which  failed.  Probate  granted,  but  owing 
to  the  peculiar  facts  and  circumstances  which 
came  out  during  the  trial,  and  considering 
fairly  the  conduct  of  the  beneficiary,  costs 
were  allowed  out  of  the  estate.  CHlhert  v. 
Ireland,  4  O.  W.  R.  460,  25  Occ.  N.  39,  9  O. 
L.  R.  124. 


II.  CouNSEx  Fees. 

Aotioa    by    Attomeyii    to    ReeoTer — 

Quebec  Courts — '*  Distraction  "  in  favour  of 
attorneys — Rights  against  unsuccessful  party 
in  litigation — Interest.  Hutchinson  v.  Mc- 
Curry,  2  O.  W.  R.  136 ;  5  O.  L.  R.  261. 

Action   by   Solieitor   for — Reference — 
Costs  of.    Sale  v.  Watt,  2  O.  W.  R.  113. 


Covrt  en  Bano — Application  to  Fix  Dis- 
bursements —  Travelling  Expenses,]  —  It  is 
not  proper  to  make  a  formal  application  to 
the  Court  en  banc  to  fix  a  counsel  fee  in 
a  case  argued  before  it.  If  the  marking 
of  the  fee  is  overlooked  by  the  Court,  it 
would  be  proper  for  counsel  to  draw  atten- 
tion, either  in  open  Court  or  otherwise,  to 
the  omission,  and,  as  a  matter  of  courtesy 
only,  to  notify  counsel  on  the  other  side  of 
his  intention. — No  allowance  can  be  made 
to  counsel  for  travelling  expenses.  Hull  v. 
Donahue   (No.  2),  2  Terr.  L.  R.  351. 

Foroisa  Commission.] — Where  a  roga- 
tory commission  is  issued,  to  another  pro- 
vince, or  to  a  foreign  country,  and  the  par- 
ties do  not  annex  interrogatories  and  cross- 
interrogatories  thereto,  but  consent  that  the 
commission  shall  be  an  open  one,  and  that 
the  witnesses  shall  be  examined  directly'  be- 
fore the  commission,  such  consent  does  not 
justify  the  taxation  against  the  losing  party 
of  counsel  fees,  for  attendance  before  the 
commission, — the  tariff  not  making  any  pro- 
viMon  for  such  case.  Young  v.  Accident 
lD<nirance  Co.  of  N.  A.,  M.  L.  R.  5  S.  C. 
222.  approved.  Magann  v.  Orand  Trunk  R, 
ir.  Co,,  Q.  R.  21  S.  C.  72,  4  Q.  P.  R.  348. 

Inoreased  Counsel  Foe  —  Time  for 
applying.  Cooper  v.  Yorkshire  Guarantee 
Co.    (B.C.),  1  W.  L.  R.  337. 

XoeBanies*  Lien  Aetion — ^Examination 
for    di-«coverT — ^Disbursements — Counsel    fees 


— Professional  disbursements.  Cobban  Mfg. 
Co.  V.  Lake  Simcoe  Hotel  Co.,  2  O.  W.  R. 
48,  310;  5  O.  L.  R.  447. 

Riffbt  of  Action  for  —  Liability  of 
Client — Fees  Paid  to  Solicitor.] — Counsel  in 
British  Columbia  have  the  right  to  maintain 
an  action  for  their  fees. — Where  a  solici- 
tor, contrary  to  his  client's  expectation,  does 
not  pay  over  to  a  counsel  fees  received  from 
his  client,  the  client  is  still  liable  to  the 
counsel.  British  Columbia  Land  and  In- 
vestment Agency  v.  Wilson,  9  B.  C.  R.  412. 

Second  Counsel — Written  Argument,] — 
Where  a  case  is  submitted  to  the  Court  upon 
factum  by  the  consent  of  parties,  a  second 
counsel  fee  will  not  be  allowed,  even  if,  at 
the  time  the  case  is  mentioned  to  the  Court 
and  consent  given  to  the  factum  being  put 
in,  the  advocate  and  counsel  were  both  pre- 
sent and  robed.  Society  des  Artisans  Cana- 
diens  Francois  v.  Hubert,  5  Q.  P.  R.  372. 


III.  Distraction. 

Ezeention — Party  to  Cause — Consent  of 
Advocate  —  Opposition,]  —  In  order  that  a 
party  may  have  execution  against  the  oppo- 
site party  for  his  costs,  as  to  which  there 
is  a  distraction  in  favour  of  his  advocate, 
it  is  necessary  that  the  consent  of  the  advo- 
cate should  appear  by  writing  upon  the 
fiat,  the  writ  of  execution,  and  the  proc^s- 
verbal  of  the  seizure. — 2.  If  this  consent  in 
writing  does  not  appear  as  above,  the  party 
issuing  execution,  not  being  a  creditor  for 
these  costs,  cannot  seize  in  his  own  name, 
and  therefore  an  opposition  to  the  seizure 
based  upon  this  default  is  well  founded  and 
will  be  maintained.  Martin  T.  County  of 
Arthabaska,  Q.  R.  23  S.  C.  297. 

Ezecntion — Solicitor — Client's  Right,] — 
When  an  attorney  demands  a  writ  of  execu- 
tion for  his  costs  which  are  subject  to  dis- 
traction, and  signs  the  priecipe  as  attorney 
for  the  party  whom  he  represents,  it  will  be 
assumed  that  he  has  been  paid,  and  that  he 
thereby  authorizes  his  client  to  issue  execu- 
tion in  his  name. — 2,  If  he  has  so  permitted 
his  client  to  issue  the  execution  in  his  name, 
he  has  no  rio'ht  to  contest  in  his  own  name 
an  opposition  made  to  a  seizure  under  the 
execution,  Martin  v.  County  of  Afthabaska, 
Q.  R.  22  S.  C.  302. 


IV.  INTEBLOCXTTOBT  CoSTS. 

Appeal  —  **No  Order  as  to  Costs"  — 
Meamng  of,] — From  an  interlocutory  order 
made  in  the  action  an  appeal  was  taken. 
Before  the  hearing  of  the  appeal,  the  plain- 
tiff lost  his  interest  in  the  case  by  allowing 
the  mineral  claim  in  question  to  lapse,  and 
so  the  full  Court  "  struck  out  the  appeal — 
no  order  as  to  costs."  Subsequently  the 
plaintiff^s  action  was  dismissed  with  costs, 
and  the  defendants  claimed  the  costs  of  the 
appeal,  which  the  registrar  disallowed  on 
taxation : — Held,  following  In  re  Hodgkin- 
son,  [1895]  W.  N.  85,  that  the  statement 
'*  no  order  as  to  costs "  means  that  each 
party  must  pay  his  own  costs.  So  also  where 
the  Court  refuses  to  make  any  order  as  to 
costs.  McCnne  v.  Botsford,  22  Occ.  N.  340, 
9  B.   O.   R.   129. 
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Appeal — Practice,] — In  interlocutory  ap- 
peals, when  a  party  is  allowed  costs,  they 
are  payable  forthwith.  Star  Mining  and 
MUling  Co.  v.  Byron  N.  White  Co,,  22  Occ 
N.   104,  9  R  C.  R*  9. 

Conolusion  of  Idtication.] — There  is 
no  fixed  rule  in  British  Columbia  that  in 
all  cases  costs  of  interlocutory  proceedings 
shall  not  be  payable  until  the  conclusion  of 
the  litigation.  Jones  v.  Davenport,  7  B.  C. 
R.  452. 

Motion    for    Summary    Judsmont  — 

**  In  any  Event,*"] — ^A  summons  for  judg- 
ment under  Order  XIV.  was  discharged  with 
costs,  but  the  question  as  to  whether  or  not 
the  costs  should  be  payable  forthwith  was 
reserved:  —  Held,  that  if  the  case  is  not 
within  the  Order,  or  there  are  circumstances 
which  render  it  improper  to  grant  the  appli- 
cation, or  the  plaintiff  knew  the  defendant 
relied  on  a  contention  which  would  entitle 
him  to  unconditional  leave  to  defend,  the 
summons  will  be  discharged  with  costs  in  any 
event,  but  not  payable  forthwith.  Where 
leave  to  defend  is  given,  costs,  as  a  general 
rule^  will  be  in  the  cause.  It  is  only  in  ex- 
ceptional circumstances  that  costs  will  be  or- 
dered to  be  paid  forthwith.  In  Chambers 
applications,  generally,  costs  are  made  pay- 
able by  the  unsuccessful  party  in  any  event, 
but  not  forthwith.  City  of  Victoria  v.  Bowes, 
21  Occ.  N.  151,  8  B,  C.  ^.  15. 

8et-oir — Solicitor's  Lien,] — ^A  defendant 
is  entitled  to  set  off  interlocutory  costs  in  the 
same  cause,  payable  to  him  by  the  plaintiff, 
against  the  damages  and  costs  recovered 
against  him  in  the  final  result  of  the  cause; 
notwithstanding  the  plaintiff's  attorney's  lien, 
which  only  attaches  on  the  general  result  of 
the  action.  Anderson  v.  Shaw,  36  N.  B. 
Reps.  280. 


V.  LiABiLiry  FOB  Costs. 

Contestation  as  to  Costs — Costs  of,] — 
A  party  w^ho  prays  that  the  costs  of  an 
application  be  borne  by  another  party,  who 
is  under  no  obligation  to  him,  thereby  forc- 
ing the  latter  to  appear  and  contest,  will  be 
condemned  to  pay  the  costs  of  such  contes- 
tation.    Oingras  v.  Boon,  6  Q.  P.  R.  37. 

Desistment  from  Action — New  Action 
— Partnership — Costs  of  Former  Action,] — 
A  plaintiff  who  has  desisted  from  an  action 
against  a  single  defendant,  will  not  be  or- 
dered to  pay  the  costs  of  that  action  before 
beginning  a' new  action  based  upon  the  same 
claim  against  a  commercial  partnership  of 
which  the  original  defendant  was  a  member. 
St,  Laurent  v.  Doran,  5  Q.  P.  R.  449. 

Partnership  Action — Joint  and  Several 
Liability  of  Defendants — Commercial  Case — 
Pleading — Conclusions.] — The  plaintiff  sued 
the  defendants,  a  commercial  partnership 
having  a  collective  name,  en  reddition  de 
compte.  The  undertaking  of  the  defendants 
which  was  the  subject  of  the  action  was  an 
absolutely  commercial  affair.  Thus  the  ac- 
tion was  itself  of  a  commercial  nature,  and 
it  necessarily  followed  that  the  liability  of 
the  defendants  was  a  joint  and  several  one. 
Nevertheless,  the  plaintiff  did  not  claim  upon 


a  joint  and  several  liability^  and  judgment 
w*a8  rendered  for  the  plaintiff  without  any 
mention  of  that  liability.  Some  time  after- 
ward the  plaintiff's  attorney  issued  in  his 
own  name  as  advocate  an  execution  against 
the  defendants  for  his  costs  of  the  action, 
and,  the  defendant  partnership  having  no 
property  of  its  own,  he  caused  to  be  seized 
property  of  two  of  the  defendants  for  the 
total  amount  of  his  costs,  that  is  to  say. 
without  dividing  his  costs.  Each  of  these 
two  defendants  made  opposition  to  the  sei- 
zure, contending  that  there  was  no  joint  and 
several  liability  as  to  costs,  inasmuch  as  the 
plaintiff  had  not  alleged  such  liability,  and 
that  it  did  not  exist  as  regards  costs : — Held, 
t-hat  in  order  that  there  may  be  joint  and 
several  liability  among  several  defendants 
ordered  to  pay  costs,  even  in  commercial 
cauises,  where  such  liability  plainly  exists, 
and  in  spite  of  the  fact  that  costs  are  as  a 
general  rule  the  accessory  of  the  action,  the 
pkiintiff  should  have  alleged  a  joint  and 
several  liability;  in  default  of  an  allega- 
tion and  claim  to  this  effect,  even  in  com- 
mercial affairs,  there  is  no  joint  and  sev- 
eral liability  as  to  costs  between  seyeral  de- 
fendants condemned  to  payment  of  such  costs 
by  the  judgment  in  the  action.  Beauhien  v. 
Riouof,  Q.  R.  21  S.  C.  232.  4  Q.  P.  R.  214. 

Third  Party— ie«2e  214 — Discretion  — 
Appeal.] — Rule  21^  gives  power  to  the  Court 
or  a  Judge  to  order  a  plaintiff  whose  action 
is  dismissed  to  pay  the  costs  of  a  third  party 
brought  in  by  the  defendant,  as  well  as  the 
costs  of  the  defendant.  Such  an  order  is  in 
the  discretion  of  the  Court  or  Judge,  and 
there  is  no  appeal  from  it,  unless  by  leave, P 
as  provided  by  the  Judicature  Act,  K.  S.  O. 
18^7  c.  51,  s.  72.  Russell  v,  Eddy,  23  Occ. 
N.  166,  5  O.  L.  R.  381,  2  O.  W.  R.  164. 


VI.  ScALs  AND  Quantum  of  Costs. 

Action  in  High  Conrt  —  Payment  of 
$300  into  Court — Creditors*  claims — Inquiry 
— ^Obunty  Court  costs — Set-off.  Eallidiy  v. 
Rutherford,  1  O.  W.  R.  816,  2  O.  W.  R. 
269. 

r_  "^ 

Amonnt  in  ControTcrsy — Jurisdiction 
of  County  Court — Counterclaim.]  —  Where 
the  defendant  in  a  Supreme  Court  action 
counterclaims  for  an  amount  beyond  the 
jurisdit!tion  of  the  County  Court,  costs  bn 
the  County  Court  scale  only  will  not  be 
awarded  to  a  successful  plaintiff,  even 
though  the  action  should  have  been  brought 
in  the  County  Court.  Pacific  Towing  Co, 
V.  Morris,  11  B.  C.  R.  173. 

Amonnt  in  Controversy — Work  Done 
hy  Plaintiff  at  Defendants  Expense  —  Cost 
of.] — When  an  action  is  instituted  to  comp^ 
the  defendant  to  do  certain  work,  and  judg- 
ment is  given  ordering  tb&t  he  shall  do  the 
work  within  a  specified  time,  and  that,  on 
his  default,  the  plaintiff  may  do  the  work 
at  the  defendant's  expense,  the  plaintiflTs 
bill  of  costs  should  be  taxed  as  in  a  ^ause 
for  the  amount  of  the  cost  of  the  work  or- 
dered to  be  done.  Bassinet  v.  Collerette.  7 
Q.  P.  R.  27. 

Amonnt  InvolTod  —  Attachment  of 
Debts — Witness  Pees,] — On  a  contestation 
of    a    garnishee's    declaration,    the    class    of 
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action  is  fixed  by  the  amount  claimed  by 
the  contestant. — 2.  'the  fact  that  the  con- 
testation seeks  to  have  the  seizute  declared 
binding  does  not  change  the  class  of  action. 
— 3.  Even  if  the  amount  claimed  by  the  con- 
testation is  below  $100.  if  the  same  is  tried 
before  the  Sui>erior  Court,  the  winning  .party 
is  entitJed  to  charge  stamps. and  deiiositions 
as  in  a  Superior  Cbnrt  case.— 4.  The  debtor, 
and  the  manager  of  the  company'  garnishee, 
cannot  be  allowed  for  on  taxation  of  costs . 
against  the  contestant,  as  witnesses.  Sieyes 
V.  Painchaud,  6  Q.  P.  R.  369. 

Aatoiuit  InvolTdd — Judgment.l — If  an 
action  or  an  incidental  demand  is.  maintained 
for  a  certain  amount  only,  /with  costs,  and 
the  judgment  declares  tnat  the  amount 
granted  wOuld  have  been  larger  but  for  the 
plaintiff's  consent,  the  costs  of  such  action 
will,  pevertheless,  in  the  absence  of  any 
adjudication  to  the  contrary,  be  taxed  as  in 
an  action  for  the  amount  of  the  condemna- 
tion.    Collins  V.  Qlare,  p  Q.  P.  R.  381. 

AatoulLt  Involved — Pension,]  —  An  ac- 
tion to  reduce  an  alimentarv  pension  is 
classed,  as  regards  the' scale  ot  fees,  accord- 
ing to  the  amount  of  monthly  payments  of 
the  pension  in  question.  Lavtgne  v.  Pouliot, 
6  Q.  P.  R.  138. 

Aatomit  Involved  —  Revendication  of 
PoUeies.} — In  an  action  in  revendication  for 
the  recovery  of  insurance  policies,  where  the 
company  appears  and  s'en  rapporte  k  jus- 
tice, costs  should  be  granted  according  to  the 
face  value  of  the  policies,  and  not  according 
to  the  actual  value  of  tiie  policies  as  title 
deeds.  McDuff  v.  Metropolitan  Life  Ins,  Co,, 
6  Q.  P.  R.  133. 

Appeal — Amount  Involved  —  Costs  Be-r 
low.l — ^Where  a  tutor  brings,  in  his  capa- 
city as  such,  an  action  for  damages,  which 
is  dismissed  with  costs  against  him  person- 
ally, appeals,  and  succeeds  in  having  the  per- 
sonal judgment  against  him  set  aside  with 
costs,  the  amount  in  litigation  in  appeal  is 
the  amount  of  costs  which  the  tutor  has 
been  adjudged  to  pay  personally,  and  not  the 
amount  in  question  in  the  original  action. 
Oamier  v,  Armand,  6  Q.  P.  R.  45. 

Appeal — Amount  Involved  —  Costs  Be- 
low,}— When  an  appeal  is  taken  by  the 
plaintiff  from  a  judgment  dismissing  his  ac- 
tion, which  was  one  of  the  first  class,  but 
ordering  the  defendant  to  return  him  some 
effects  claimed,  the  class  of  action  is  deter- 
mined by  the  amount  for  which  .the  action 
was  brought  Armstrong  v.  BeaucTiemin,  6 
Q.  P.  R.  51. 

Appeal — Nuisance  —  Abatement  —  Pen- 
s/fy.J — ^An  action  in  which  the  claim  is, 
that  the  defendants  be  ordered  immediately 
to  cease  allowing  evil  odours  and  smoke  to 
issne  from  their  establishment,  or  in  default 
that  the  plaintiff  shall  be  allowed  to  abate 
the  nuisance  by  employing  necessary  means 
for  such  purpose,  and  that  the  defendants 
be  ordered  to  pay  $100  with  costs,  is  similar, 
as  regards  costs  in  the  Court  of  King's 
Bench,  to  a  proceeding  by  writ  of  preroga- 
tive, and  is  consequently  a  first-class  action. 
TofCfi  of  8t.  Paul  V.  Cooke,  6  Q.  P.  R.  48. 

Appeal  from  Judsment  of  Drainage 

Befevee.] — ^The  costs  of  an  appeal  to  the 
CVmrt  of  Appeal  from  the  decision  of  the 
I>nunage  Referee  In  a  proceeding  under  the 


Drainage  Act  initiated  before  him  should 
(if  awarded  to  either  party)  be  taxed  on  the 
scale  applicable  to  appeals  in  cases  begun 
in  the  High  Court  of  Justice.  Decision  of 
a  Divisional  Cburt,  19  P.  R./l!e8,  20  Occ.  N. 
329,  revet'sed.  In  re  Township  of  Metcalfe 
and  Townships  of  Adelaide  and  WaruHck,  In 
re  Township  of  Colchester  North  and  Town- 
ship of  Gosfield  North,  21  Occ  N.  403,  2 
O.   L.   R.   103. 

Appeal     nnder     Pnblio     Instmotion 

Act  J — In  an  appeal  under  Art.  482  of  the 
Public  Instruction  Act,  the  costs  of  the  ad- 
vocates must  be  taxed  pursuant  to  Art.  105 
of  the  tariff  of  the  Superior  Court  as  re- 
gards the  general  fee,  and  as  in  an  action 
of  the  fourth  class  ih  the  Superior  Court  as 
regards  the  other  costs.  Quay  v.  8t.  Jerome 
and  8t,  Monica  School  Commissioners,  5  Q. 
P.  R.  124. 

Assanlt — Small  Verdict  —  Certificate  of 
Trial  Judge — Review  "by  Court,] — ^The  Court 
has  jurisdiction  to  review  the  discretion  ex- 
ercised by  a  Judge  in  certifying  under  60 
V.  c.  28,  s.  74,  that  there  was  good  cause 
for  bringing  the  action  in  the  Supreme 
Court. — Whete  an  action  for  assault  and 
battery  was  brought  in  the  Supreme  Courts 
and  the  jury  found  a  verdict  for  the  plain- 
tiff for  only  $35,  but  the  trial  Judge  granted 
a  certificate  under  the  above  section,  on  the 
ground  that  the  plaintiff's  attorney  had  rea- 
sonable grounds  for  thinking  that  the  title 
to  land  would  be  brought  into  question : — 
Held,  that  a  sufficient  case  had  not  been 
made  out  to  induce  the  Court  to  interfere. 
Cormier  v.  Boudreau,  36  N.  B.  Reps.  6. 

Attachment  .of  Debts — Amount  At- 
tached,]— ^The  costs  on  an  attachment  after 
judgment  must  be  taxed  according  to  the 
amount  sought  to  be  recovered  from  the  gar- 
nishee, and  do  not  follow  the  costs  of  the 
principal  action.  Latour  v.  Latour,  5  Q.  P. 
R.  306. 

Attaobment  of  Debts — Amount  At- 
tached,]— Where  a  contestation  of  the  de- 
claration of  a  garnishee  is  dismissed,  the 
class  of  action  will  be  fixed  by  the  amount 
of  the  judgment  which  the  contestant  could 
have  obtained  against  the  garnishee  if  the 
declaration  had  shewn  that  the  latter  was 
indebted  to  the  judgment  debtor,  and  this 
although  a  part  of  such  sum  was  insaisis- 
sable.  De  Sieyes  Y.  Painchaud,  5  Q.  P.  R. 
363. 

Attachment  of  Debts — Contestation  of 
Declaration  of  Garnishee  —  Amount  In- 
volved.]— The  fee  allowed  to  a  garnishing 
creditor  upon  a  contestation  of  the  declara- 
tion of  the  garnishee,  which  has  been  main- 
tained without  the  garnishee  having  replied 
to  it,  is  the  fee  applicable  to  an  uncon- 
tested action,  and  not  that  of  a  contested 
action,  and  is  regulated  by  th'e  sum  which 
the  garnishee  is  ordered  to  pay.  Ettenherg 
V.  Kelly.  5  Q.   P.  R.  428. 

Attachment  of  Debts  —  Saisie-arrH — 
Amount  Claimed.] — A  saisie-arrCt  is  a  new 
cause  or  proceeding,  and  the  costs  of  a  judg- 
ment maintaining  the  disavowal  of  the  ad- 
vocate who  has  issued  the  saisie-arrfit,  are 
to  be  determined  according  to  the  amount  for 
which  the  writ  of  saisie-arr^t  has  been  is- 
sued. Lafrance  v.  Parent,  Q.  R.  21  S.  C. 
415. 
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CertioraH — Order — Fee  on,] — The  costs 
of  advocates  or  attorneys  io  a  case  of  cer- 
tiorari are  taxed  as  in  an  action  of  the 
Kecond  class  in  the  Superior  Court.  2.  No 
fee  is  allowed  upon  a  judgment  ordering  the 
issue  of  a  certiorari.  Arcand  v.  Montreal 
Harbour  Commwioner*,  5  Q.  P.  R.  410. 


Claiaa  amd  Couaterelaiaa  —  Jury. 
Coulter  V.  Sweet,  2  O.  W.  R.  1. 

CIbmm  of  Aetion — Administrator.l  —  An 
action  whereby  the  plaintiff  appointed  by  a 
foreign  tribunal  administrator  to  a  decedent 
estate,  seeks  to  have  his  quality  recognized 
in  this  country,  against  a  sequestrator  ap- 
pointed by  our  courts  to  the  property  situ- 
ate in  this  country,  will  be  considered  a  first 
class  action  for  taxation  purposes,  if  it  ap- 
pears that  the  property  situated  in  this 
country  amounts  to  more  than  $1,000. 
Lavoignat  v.  Mackay,  3  Q.  P.  R.  479. 

Class  of  Aotiom — Garnishee — Amount  of 
Judgment  Against J\ — When  the  contestation 
of  the  declaration  of  a  garnishee  is  main- 
tained without  hearing,  upon  default  of  the 
garnishee  to  reply  to  such  contestation,  the 
attorney  of  the  contestant  has  a  right  to  tax 
against  the  garnishee  the  fee  provided  by 
Art.  4  of  the  Superior  Court  tariff;  and  the 
class  of  action  is  determined  by  the  amount 
of  the  judgment  rendered  against  the  gar- 
nishee. Ettenherg  v.  Kelly,  Q.  R.  19  S.  C. 
143. 

Class  of  Aotion — Interest.] — The  costs 
on  an  appeal  from  a  judgment  for  $200  with 
interest  and  costs,  which  is  reversed,  the 
action  being  dismissed  by  the  Court  of  Ap- 
peal, are  costs  of  an  action  of  the '  fourth, 
and  not  of  the  third  class.  Sauriol  '^.  Cler- 
mont,  3    Q.    P.    R.   477. 

Class  of  Aotion — Partition  and  Sale — 
Price  Obtained — Opposition.] — W6en  an  im- 
movable has  been  sold  in  an  action  for  par- 
tition and  sale  for  a  price  exceeding  $4,000, 
the  costs  of  an  opposition  k  fin  de  distraine 
and  of  the  contestation  thereof  should  be 
taxed  as  in  an  action  of  the  first  class,  with 
the  additional  fee  of  $30  which  the  tariff 
gives  in  actions  for  more  than  $4,000.  La- 
tour  v.  Latour,  Q.  R.  19  S.  C.  159,  3  Q.  P. 
R.  418. 

Class  of  Aotion — Validity  of  Seizure — 
Amount  in  Question.] — Upon  a  contestation 
as  to  the  validity  of  a  seizure  en  mains 
tierces,  the  class  of  action  depends  upon  the 
amount  seized,  and  the  taxation  of  the  bill 
according  to  the  class  of  the  original  action 
will  be  revised  accordingly.  Jones  v,  Moodie^ 
3  Q.  P.  R.  354. 

Class  of  Aption — "  Value  in  Contest " — 
Interest  and  Costs.] — Neither  interest  nor 
costs  can  be  added  to  the  amount  in  litiga- 
tion as  part  of  the  **  value  in  contest "  for 
the  purpose  of  determining  the  class  of  ac- 
tion to  regulate  the  scale  of  taxation  of 
costs.  Barber-Ellis  Co.  v.  Burland.  Q.  R.  10 
K.  B.  218. 

Class  of  Aotion — '*  Value  in  Contest  " — 
Judgment.]  —  Where  the  judgment  appealed 
from  was  against  the  appellant  for  a  specific 
amount,  and  the  respondent  did  not  take  a 
cross-appeal,  the  "  value  in  contest,"  for  the 


purpose  of  determining  the  class  for  taxation 
of  costs,  is  the  amount  for  which  judgment 
was  rendered  against  the  appellant  by  the 
Court  below.  McOarvey  v.  Dougatl,  Q.  R. 
10  K.  B.  217. 

Class  of  Aotion — "  Value  in  Contest  " — 
Judgment — Costs.] — In  determining  the  class 
to  which  a  case  belongs  for  the  purpose  of 
taxation  of  costs,  only  the  amount  of  the 
condemnation  in  the  judgment  appealed  from, 
irrespective  of  costs,  is  to  be  taken  into  con- 
sideration. Sauriol  V.  Clermont,  Q.  R.  10 
K.  B.  219. 

Class  of  Aetion  —  Value  in  Contest — 
Opposition  —  Dismissal  on  Motion — Absence 
of  Appearance — Fee — Scale  of.] — Where  an 
opposition  is  dismissed  upon  motion,  and  the 
plaintiflTs  attorney  has  not  filed  an  appfear- 
ance  in  writing  to  the  opposition,  he  is  not 
entitled  to  a  fee  de  cemparution.  2.  The  fee 
upon  an  opposition  dismissed  upon  motion  is 
that  of  an  action  dismissed  upon  preliminary 
exception.  3.  The  class  of  action  to  which 
an  opposition  belongs  is  regulated  by  the  value 
of  the  effects  claimed  by  the  opposition,  and, 
in  the  absenoe  of  other  evidence,  the  amount 
mentioned  in  the  opposition  as  representing 
the  value  of  the  effects  thereby  claimed  should 
be  regarded  as  the  true  one.  Les  Curi  ct 
Marguilliers  de  Laprairie  v.  Proulx^  4  Q.  P. 
R.  33. 

Con&panjr  —  Removal  of  Liquidator — Ap- 
peal.]— The  fees  in  appeals  on  a  petition  to 
remove  a  liquidator  appointed  to  a  joint  stock 
company  are  the  fees  of  a  second-class  and 
not  of  a  first-class  action.  Stimson  v.  yorth- 
^Vest  Cattle  Co.,  5  Q.  P.  R.  239 

Contestation       in       Gamishmont  — 

Amount  in  Controversy.] — The  fees  upon  a 
contestation  of  the  declaration  of  a  garnishee, 
where  it  is  sought  by  the  garnishment  pro- 
ceedings to  avoid  a  gift  of  immovables  of  the 
value  of  $800,  and  to  condemn  the  garnishees 
each  to  pay  $122,  are  the  fees  of  an  action 
of  the  second  class.  Brunet  v.  Bergcson,  4 
Q.  P.  R.  419. 

Connty  Conrt  Jnrisdiotion — Ascertain- 
ment of  amount — Set-off.  Smith  v.  Toronto 
General  Hospital  Trustees,  6  O.  W.  R.  999. 

Connty  Conrt  Jnrisdiotion  —  Trespass 
to  Land — Amount  Involved — Title  to  Land.] 
— Plaintiffs  were  owners  of  the  remainder  in 
a  farm  valued  at  $1,500,  and  defendant 
Reece  was  life  tenant  thereof,  and  defendant 
Payne  a  purchaser  from  her  of  timber  on 
the  farm.  The  action  was  for  an  injunction 
and  damages  for  cutting  and  removing  the 
timber.  The  trial  Judge  found  for  plaintiffs 
(1  O.  W.  R.  516),  and  assessed  the  damages 
at  $400,  to  be  paid  into  Court  and  paid  out 
to  plaintiffs  on  death  of  defendant  Reece. 
who  was  to  have  the  interest  in  the  meantime. 
This  judgment  was  varied  by  a  Divisional 
Court  (2  O.  W.  R.  160,  23  Occ.  N.  107,  b 
O.  L.  R.  356),  by  directing  that  defendants 
should  at  once  pay  to  plaintiffs  $180.  The 
defences  having  raised  the  question  of  title  to 
an  interest  in  land  of  a  greater  value  than 
$200,  and  therefore  the  action  would  not -be 
maintainable  in  a  County  Court  by  virtue 
of  s.-s.  1  of  8.  22  of  the  Act,  therefore 
plaintiff's  costs  were  taxed  on  the  High  Court 
scale.  Whitesell  v.  Reece,  4  O.  W.  R.  465,  9 
O.  L.  R.  182. 
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Crlaiinal  Libel — Criminal  Code^  s,  8S5.] 
— Qusre,  where  costs  are  taxable  under  s. 
835  of  the  Criminal  Code,  on  what  scale 
should  they  be  taxed?  :Sichol  v.  Pooley,  9 
B.  C  B>.  363. 

Detention  of  Goods — Judgment  for  Re- 
turn— Damages,^ — The  plaintiff  in  an  action 
for  detention  of  a  horse,  alleged  to  be  of  the 
value  of  $1,000,  recovered  judgment  for  its 
return  and  $10  for  damages: — Held,  against 
the  contention  of  the  defendant,  that  costs 
should  be  taxed  as  in  an  action  under  $100, 
or  on  the  lower  scale  of  the  tariff;  that,  in 
the  absence  of  evidence  to  the  contrary,  the 
value  alleged  in  the  statement  of  claim  should 
be  treated  as  the  real  value  for  purposes  of 
taxation.  Allison  v.  Christie,  2  Terr.  L.  R. 
279. 

Division  Conrt  Jorisdiotion  —  Ascer- 
tainment of  Amount — Promissory  Note,]  — 
Held,  that  the  debt  in  this  case  was  not 
cognizable  by  a  Division  Court,  the  claim 
being  for  more  than  $100  and  not  ascertained 
by  the  signature  of  the  wife  (the  principal 
debtor)  ;  that  the  note  signed  by  the  husband 
could  not  be  treated  as  an  ascertainment,  it 
not  having  been  signed  by  him  as  her  agent, 
but  on  bis  own  behalf;  and  therefore  the 
costs  should  be  on  the  scale  of  the  County 
Court  in  which  the  action  was  brought. 
Davidson  v,  McClelland,  21  Occ.  N.  188,  32 
O.  R.  382. 

DiTiaion  Conrt  Jnrisdiotion — Balance 
Due  on  Contract  Signed  by  Defendant — Ess- 
trinnc  Evidence.l — In  an  action  in  a  County 
Court  for  $37.50,  the  balance  due  on  a  build- 
ing contract  of  $475,  signed  by  the  defendant, 
where  extrinsic  evidence  was  required  to 
shew  performance  of  the  contract  by  the 
plaintiff,  and  for  $27.35  upon  an  open  account, 
as  against  which  the  defendant  was  allowed 
upon  his  counterclaim  $25  for  defective  work 
and  material : — Held,  that  a  Division  Court 
would  have  had  no  jurisdiction,  and  that  the 
plaintiff  was  entitled  to  his  costs  on  the 
County  Court  scale.  In  re  Graham  v.  Tom- 
linson,  12  P,  R.  367,  and  In  re  Sawyer-Massey 
Co.  V.  Parkin  28  O.  R.  662,  not  followed. 
Kinsey  v.  Roche,  8  P.  R.  515,  approved.  Mc- 
Dermid  v.  McDermid,  15  A.  R.  287,  followeti. 
Kreutziger  v.  Brow,  21  Occ.  N.  139,  32  O.  R. 
4ia 

Interim  Injunction.] — The  costs  of  an 
interlocutory  injunction  will  be  taxed  as  in 
an  action  of  the  same  class  as  is  the  action 
of  which  it  is  an  incident.  Jodoin  v.  Village 
of  Bel<£il,  7  Q.  P.  R,  222. 

Interim  Injunction  —  Municipal  By- 
Ifltc.] — The  fees  upon  a  petition  for  interlo- 
cutory injunction  in  an  action  to  set  aside  a 
municipal  by-law,  are  fees  of  second,  not  of 
first-class  actions.  Village  of  Belcsil  v. 
Jodoin,  7  Q.  P.  R.  77. 

Jurisdiction  of  County  Cour^^A^cer- 
fainment  of  Amount  —  Action  for  Price  of 
Goods — Reduction  of  Claim  by  Trial  Judge.] 
— ^In  an  action  in  the  High  Court  for  $340, 
the  balance  of  a  $790  account  for  logs  sold 
by  the  plaintiff  to  the  defendant,  $450  of 
whidh  was  paid  before  action,  the  trial  Judge 
found  that  the  sale  was  made  as  contended 
by  the  plaintiff,  but  reduced  the  amount  by 
$20  for  some  logs  not  received  by  the  defen- 


dant : — Held,  on  an  appeal  from  the  ruling  of 
a  taxing  officer,  that  the  plaintiff  was  en- 
titled only  to  County  Court  costs,  and  the 
defendant  to  a  set-off.  The  sum  of  $340  being 
an  ascertained  amount,  the  reduction  of  it  by 
the  trial  Judge  did  not  affect  the  ascertain- 
ment. Brown  v.  Hose,  14  P.  R.  3,  distin- 
guished. LoveU  V.  Phillips,  23  Occ.  N.  114, 
5  O.  L.  R.  235,  2  O.  W.  R.  119. 

Jurisdiction  of  County  Court — Ascer- 
tainment of  amount  claimed.  Minerva  Mfg, 
Co,  V.  Roche,  1  O.  W.  R.  530,  722, 

Jurisdiction  of  County  Court — ^Ascer- 
tainment of  amount — Promissory  note — Con- 
sideration. Baldwin  Iron  and  Steel  Works 
(Limited)  v.  Dominion  Carbide  Co,,  2  O.  W. 
R.  6,  170. 

Jurisdiction  of  County  Court — Ascer- 
tainment of  amount.  Williamson  v.  Town- 
ship of  Elizabethtown,  2  O.  W.  R.  9'77,  3  O. 
W.  R.  742. 

Jurisdiction  of  County  Court — Ascer- 
tainment of  amount  of  money  demand.  Bas- 
tedo  V.  Simmons,  2  O.  W.  R.  866,  955. 

Jurisdiction  of  DiTision  Court  —  Ac- 
count— Balance  —  Ascertainment  —  Settled 
account.  Taggart  v.  Bennett,  2  O.  W.  R. 
184,  419,  513. 

I<ump  Sum  —  Injunction  Motion,]  —  The 
costs  of  the  advocates  of  the  respondent  under 
a  judgment  dismissing,  after  hearing  a  peti- 
tion for  an  injunction,  were  fixed  upon  appli- 
cation to  the  Judge  at  $50.  National  Typo- 
graphic Co,  V.  Dougall,  5  Q.  P.  R.  162. 

Motion  for  Particulars — Prothonotary.] 
— ^A  motion  for  particulars  is  an  ordinary 
motion.  2.  If  an  action  is  discontinued  after 
such  a  motion,  the  costs  of  the  defendant's 
advocate  will  be  those  of  appearance  and  mo- 
tion and  not  those  under  art.  7  of  the  tariff. 
3.  The  fee  of  the  prothonotary  is  also  that  of 
a  motion,  and  not  of  an  exception.  Oingras 
V.  Finley,  5  Q.  P.  R.  118.- 

Order  as  to  —  Jurisdiction  of  Trial 
Judge.]  —  In  a  Supreme  Court  action,  the 
trial  Judge  has  no  jurisdiction  to  order  costs 
on  the  County  Court  scale  on  the  ground 
that  the  action  might  or  should  have  been 
brought  in  the  County  Court.  Russell  v. 
Black,  10  B.  C.  R.  326. 

Payment  into  Court  —  Inquiry  as  to 
Creditors*  Claims  —  Certificate  for  County 
Court  Costs — Set-off — Discretion.]  —  Under 
59  V.  c.  19,  s.  3  (O.),  the  equitable  jurisdic- 
tion of  the  County  Courts,  which  had  been 
taken  away  by  the  Law  Reform  Act  of  1868, 
was  restored  to  that  Court,  so  that  it  has 
equitable  jurisdiction  where  the  subject 
matter  involved  does  not  exceed  $200.  An 
action  having  been  brought  to  set  aside  an 
alleged  fraudulent  conveyance  of  certain  lands 
to  the  defendant,  a  lis  pendens  was  registered, 
and  by  a  consent  order  was  vacated  on  pay- 
ment of  $300  into  Court,  with  a  provision 
that  creditors  should  file  their  claims.  Claims 
were  'filed  to  over  $200,  adjudicated  upon  by 
the  Master,  and  fixed  at  $189.47,  the  amount 
found  to  be  due  to  the  plaintiff  being  $96.20, 
for  which  judgment  was  given  with  costs 
on  the  lower  scale;  the  Master  giving 'a  certi- 
ficate that  his  ruling  was  that  the  plaintiff 
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was  entitled  to  costs  on  the  County  Court 
scale,  without  any  right  of  set-off: — Held, 
that  the  Master's  order  as  to  costs  should 
not  be  interfered  with.  Halliday  v.  Ruiher- 
lord,  23  Occ.  N.  200. 

IBeHiioJk-^ontestation — CoufiBel  JF*ee«.] — 
The  fees  of  an  advocate  upon  a  petition  under 
art.  876,  C.  P.,  upon  which  there  has  been 
contestation  by  writing,  inscription,  examina- 
tion, and  hearing,  are  the  fees  of  an  adro- 
cate  in  an  action  of  the  second  class,  but  there 
can  be  no  fee  at  the  hearing.  Moreau  y. 
OelinM,  4  Q.  P.  R.  380. 

Petition  to  Appoint  Sequestrator.] — 

All  the  fees  on  a  contested  petition  to  ap- 
point a  sequestrator  are  governed  by  s,  102  of 
the  tariff,  not  by  s.  12  or  28,  and  the  attorney 
is  entitled  to  all  the  fees  of  a  third-class 
action.  Chalmera  v.  Shoe  Wire  Orip  Co,,  5 
Q.  P.  R.  73. 

Petition  to  Qnasli  Khinicipal  By-law 

—  Interlocutory  Injunction  —  Taxation  — 
Items.] — On  a  motion  for  the  revision  of  the 
taxation  of  the  respondent's  costs  of  a  motion 
for  an  interlocutory  injunction  incident  to  a 
I)etition  to  quash  a  by-law,  made  by  virtue  of 
art.  4380,  R.  S.  Q.,  the  Court  will  allow  a 
general  fee  of  $50,  and  will  disallow  a  fee 
d*audition;  a  demand  for  an  injunction 
grafted  on  an  action  of  this  nature,  is  itself 
of  the  same  nature,  and  the  costs  thereof 
ought  to  be  taxed  as  of  the  second  class;  the 
amount  payable  to  the  prothonotary  on  the 
answer  to  an  application  for  an  interlocutory 
injunction  is  $1,  as  fixed  by  art.  24  of  the 
tariff,  and  not  the  amount  payable  on  u 
pleading  on  the  merits;  and  the  Court  can 
not,  on  a  taxation,  refuse  to  allow  the  fee 
payable  on  each  affidavit  filed  in  support  of 
the  petition  or  against  it.  Cameron  v.  Town 
of  Wcstmount,  7  Q.  B.  R.  58. 

Petition  to  Set  Aside  Injnnetion 
Order.] — ^The  costs  of  an  advocate  upon  a 
petition  to  set  aside  a  judgment  granting  an 
interlocutory  injunction  before  issue  of  the 
writ  of  summons,  not  being  provided  for  by 
the  tariff,  will,  under  art.  12  of  the  tariff,  be 
taxed  upon  the  scale  applicable  to  analogous 
proceeding's ;  and  a  i)etition  to  set  aside  a 
judgment  in  an  ordinary  case  is  an  analogous 
proceeding.  Ozone  Co.  of  Toronto  v.  Massi- 
cotte,  5  Q.  P.  R.  176. 

ReTondication  of  Insurance  Policies 

— Amount  Involved,] — In  an  action  of  reven- 
dication  of  insurance  policies,  which  repre- 
sented the  face  value  of  over  $200,  the  costs 
should  be  granted  according  to  the  actual 
value  of  the  titles,  not  according  to  the  value 
which  the  titles  represented.  Bouchard  v. 
i/dttt,  6  Q.  P.  R.  44. 

Snperior  Conrt  —  Intervention  on  Ap- 
peal.]— ^The  costs  of  contestation  of  an  inter- 
vention on  appeal  (to  the  King's  Bench)  will 
be  taxed  according  to  the  tariff  of  the 
Superior  Court  which  would  apply  to  such 
contestation  if  it  were  made  in  the  Superior 
Court.  McNally  v.  Prdfontaine,  4  Q.  P.  R. 
125. 

Supreme  Conrt — County  Court.]  —  The 
costs  of  an  action  in  the  Supreme  Court, 
which  might  have  been  brought  in  the  County 
Court,  are  not  necessarily  taxable  on  the 
County  Court  scale.  Royal  Bank  of  Canada 
V.  HarHs,  8  B.  C.  R.  368. 


Tariif — Interpretation  —  Class  of  Action.] 
— The  allowance  of  costs,  being  a  matter  of 
statutory  declaration  and  not  of  right,  cannot 
exceed  the  limits  defined  by  the  text  of  the 
statute.  Therefore  subdivision  7  of  the 
second,  class  of  the  tariff  must  apply  to  the 
allowance  of  costs  in  an  action  for  the  rescis- 
sion of  a  winding-up  order  and  appointment 
of  a  liquidator  to  a  company,  although  fin- 
ancial interests  may  be  involved  in  the  suit, 
which,  if  they  formed  the  subject  of  the  con- 
clusions of  the  action,  would  bring  it  within 
the  first  class  for  the  purposes  of  taxation. 
SUmson  v.  North-West  Cattle  Co,,  Q.  R.  12 
K.  B.  365. 

Transfer  of  Action.]  —  Where  a  cause 
begun  in  the  Circuit  Court  is  transferred  by 
the  Court,  of  its  own  motion,  to  the  Superior 
Court,  by  virtue  of  art.  171,  C.  P.,  the  costs 
will  be  on  the  scale  appropriate  to  the  amount 
in  controversy  in  the  action.  Item  108  of  the 
tariff  has  no  application,  there  having  been 
no  Evocation.  Duval  v.  Moffatt,  3  Q.  P.  R. 
4vO. 

Transfer  of  Action — Security  for  Costs 
—  Event  —  Revision  of  Taxation  —  Jurisdic- 
tion,]— The  fee  of  the  defendant's  attorney 
on  a  declinatory  exception  which  was  main- 
tained, the  Court  ordering  the  transmission 
of  the  record  to  another  district,  is  that  pro- 
vided for  by  art.  7  of  the  tariff.  2.  When  a 
motion  for  security  for  costs  is  granted,  costs 
to  follow  suit,  and  the  record  is  subsequently 
transmitted  to  another  district,  the  costs  will 
follow  the  final  judgment  in  the  case,  and  not 
the  judgment  maintaining  the  declinatory 
exception  and  ordering  the  transmission  of 
the  record.  3.  Where,  in  an  action  brought 
at  Montreal,  where  the  transmission  of  the 
record  to  Quebec  was  ordered,  the  prothono- 
tary, at  Montreal,  taxed  the  defendant's  bills 
of  costs,  the  Judges  of  the  district  of  Mon- 
treal are  competent  to  revise  such  taxation, 
notwithstanding  the  judgment  ordering  the 
transmission  of  the  record.  Canadian  Mutual 
L.  d  I,  Co,  V.  Tanguay,  3  Q.  P.  R.  436. 

Trespass  to  Iiand  —  Title — Pleading — 
Amendment — Terms — Discretion,] — In  an  ac- 
tion in  the  High  Court  for  trespass  of  land, 
of  greater  value  than  $200,  the  plaintiff  al- 
leged his  tenancy  and  occupation;  the  defend- 
ant, in  his  statement  of  defence,  denied  both, 
and  asserted  title  and  right  to  possession 
in  himself,  and  also  pleaded  leave  and  license. 
About  two  weeks  before  the  trial  the  defend- 
ant gave  notice  of  motion  for  leave  to  amend 
by  withdrawing  his  denial  of  the  defendant's 
tenancy,  and  occupation,  and  expressly  admit- 
ting both,  and  withdrawing  his  own  claim 
to  right  of  possession.  Leave  to  so  amend 
was  granted  at  the  trial,  terms  as  to  costs 
being  reserved.  The  jury  found  against  the 
defence  of  leave  and  license,  and  assessed 
the  plaintiff's  damages  at  $1.  for  which  a 
verdict  was  entered : — Held,  that  the  original 
defence  raised  an  issue  of  title,  and  it  not 
having  been  amended  until  the  trial,  the 
plaintiff  was  obliged  to  go  to  trial  in  the 
High  Court,  and  was  entitled  to  his  costs 
on  the  scale  of  that  Court: — Semble,  also, 
that  as  a  matter  of  discretion  under  Rule 
1130,  and  perhaps  also  as  a  term  of  allowing 
the  amendment,  the  same  disposition  of  the 
costs  would  be  made.  BUiok  y.  Whe^er,  24t 
Occ.  N.  294,  7  O.  L.  R.  545,  3  O.  W.  B. 
439. 
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Trespass  to  La^d  —  Title — Verdict  for 
$100  —  Jurisdiction  of  District  Court.] — 
Where  an  action  for  damages  for  flooding 
and  other  trespasses  to  the  plaintiff's  lands 
situated  in  the  Parry  Sound  district,  was 
brought  in  the  High  Court,  and  the  title 
to  the  land  was  brought  in  question,  and, 
though  no  evidence  was  given  as  to  its  value, 
it  could  not  reasonably  be  contended  that  it 
did  not  exceed  $200,  and  clause  (d)  of  8.-s. 
2  of  s.  9  of  B.  S.  O.  c.  109,  giving  jurisdic- 
tion to  inferior  Courts,  where  ihe  land  is  un- 
der such  value,  not  applying  to  such  dis- 
trict, and  the  Judge  at  the  trial  having 
found  for  the  plaintiff  and  directed  judgment 
to  be  entered  for  him  for  $100  damages,  with 
the  costs  of  the  Court  having  jurisdiction 
to  such  amount,  without  any  set-off,  the 
plaintiff  was  held  entitled  to  tax  his  costs 
on  the  High  Court  scale.    Decision  of  An- 

flin,  J.,  3  O.  W.  R.  601,  affirmed.  Neely  v. 
*arry  Sound  River  Improvement  Co,,  24  Occ. 
N.  349,  8  O.  L.  R.  128,  3  O.  W.  R.  601, 
77& 

Trespass  to  I«aiid  —  Value  of  Land — 
Payment  of  $1  into  Coiirt — Acceptance  hy 
Plaintiff. l-T-ln  an  action  for  trespass  to  land, 
valued  at  over  $200,  in  which  the  plaintiff 
claimed  $1,000  damages,  and  no  question 
of  title  to  land  was  raised,  the  defendant 
paid  $1  into  Court,  and  the  plaintiff  accepted 
it: — ^Held,  that  the  plaintiff  was  entitled  to 
his  costs  on  the  High  Court  scale.  Babcock 
V.  Standish.  19  P.  R.  195,  followed.  Chick 
V.  Toronto  Electric  Light  ^o.,  12  P.  R.  58, 
and  Tobin  v.  McGillis.  ib.  60  n.,  commented 
on.  McKelvey  v.  Chilman,  23  Occ.  N.  114, 
5  O.  L.  R.  263,  2  O.  W.  R.  118. 

mrithdrawal  of  Part  of  Claim — Taas- 
aiion  of  Coats — Witness  Fees — Foreign  Wit- 
ncMses.] — ^The  fact  that  the  plaintiff,  in  an 
action  against  the  defendants  to  recover 
$1,165.28,  being  $776.85  for  the  value  of 
goods  which  had  been  intrusted  to  the  de- 
fendants to  be  carried,  but  had  not  been 
delivered  by  them,  and  $388.46  damages 
caused  by  the  default  to  deliver,  has  filed  a 
retraxit  in  the  course  of  the  suit  for  $388.73, 
because  the  goods  have  been  delivered  to  him 
after  the  commencement  of  the  action,  does 
not  take  away  the  right  to  have  his  costs 
taxed  as  in  an  action  of  the  first  class.  2. 
The  taxation  of  witnesses  subpcenaed  out  of 
the  jurisdiction  may  be  revised  even  when  no 
objection  has  been  made  when  such  costs 
were  being  taxed,  if  the  total  amount  of  the 
costs,  as  taxed,  exceeds  the  cost  of  a  com- 
mission to  examine  such  witnesses.  Roth- 
chUd  v.  Canadian  Pacific  R.  W.  Co.,  Q.  R. 
21  S.  C.  318,  5  Q.  P.  R.  39. 


VII.  Sbcurity    fob — Genebally — When 

Obdebed. 

Absent  Plaintiff — Absence  in  another 
province — Return  to  Ontario — Intention  to 
remain — Evidence  —  Discretion  —  Appeal. 
(rogne  v.  Canadian  Pacific  R.  W.  Co.,  3  O. 
W.  R.  624. 

Absent  Plaintiff  —  Acquisition  of  resi- 
dence in  jurisdiction  pendente  lite — ^Tempor- 
ary or  permanent  residence.  Barry  v.  Osha- 
ica  Canninff  Co.,  3  O.  W.  R.  190. 


Absent  Plaintiff — Extension  of  Time — 
Procuration — Want  of  Authentication — Con- 
testation.] — -  The  procuration  or  power  of 
attorney  furnished  by  plaintiff  resident  out 
of  the  province  may  be  allowed  to  stand 
although  not  properly  authenticated,  if  the 
right  of  the  defendant  to  contest  the  veracity 
of  it  be  saved.  2.  The  Court  may,  for  suffi- 
cient cause,  extend  the  dela^r  first  allowed 
for  the  furnishing  of  security  judicatum  volvi 
and  of  the  procuration  ad  litem,  Berthiaume 
V.  Herreboudt,  Q.  R.  13  K.  B.  159,  6  Q. 
P.  R.  80. 

Absent  VtsLiiMS— Fixed  Place  of  Abode 
— Domicil.] — ^The  plaintiff,  an  Italian,  was 
engaged  at  Montreal,  in  the  service  of  a 
railway  company,  until  the  end  of  1904; 
and,  at  the  time  he  commenced  his  action, 
he  worked  for  this  company  at  Cross  Lake, 
in  the  province  of  Ontario.  The  writ  of 
summons  described  him  as  of  Montreal ;  and 
the  place  of  his  domicil  or  residence  before 
his  arrival  at  Montreal  was  not  shewn.  The 
defendant  having,  by  **^  dilatory  exception," 
demanded  security  for  costs  and  procuration: 
— Held,  that  the  plaintiff  did  not  reside  at 
Cross  Lake,  his  being  in  that  place  not  con- 
stituting a  residence  within  the  meaning  of 
Art,  179,  C.  P.  C.  The  residence  of  a  party 
is  the  place  where  he  usually  and  ordinarily 
dwells  and  has  a  fixed  abode.  Cills  v.  Cor- 
dasco,  Q.  R.  26  S.  C.  68. 

Absent  Plaintiff — Intention  to  Return.'] 
— ^The  fact  that  the  plaintiff  proposes  to  re- 
turn to  reside  in  the  Province  of  Quebec, 
while  he  does  not  actually  reside  there,  does 
not  withdraw  him  from  the  obligation  to  give 
security  for  costs.  Marino  v.  Youngheart, 
6  Q.  P.  R.  355. 

Absent  Plaintiff  —  One  of  Several.]  — 
Where  one  of  the  plaintiffs  lives  in  the  United 
States,  he  will  be  ordered  to  give  security  for 
costs.    Kirk  v.  Lamontagne,  6  Q.  P.  R.  157. 

Absent  Plaintiff — Property  in  jurisdic- 
tion —  Burden  of  proof — Building  society — 
Terminating  shares.  Daniel  v.  Birkhech 
Loan  and  Savings  Co.,  5  O.  W.  B.  "757. 

Action  Against  Mnnieipal  Corpora- 
tion —  yon-repair  of  Highway  —  Personal 
Injuries.]  —  Article  793  of  the  Municipal 
Code,  which  requires  a  person  who  sues  a 
municipal  corporation,  of  which  he  is  not 
a  ratepayer,  on  account  of  non-repair  of  the 
roads  and  pavements  of  the  municipality, 
to  deposit  a  sum  of  $10  with  the  clerk  of  the 
Court  at  the  time  of  the  issue  of  the  writ  of 
summons,  as  security  for  costs,  applies  to 
actions  for  damages  for  injuries  caused  by 
non-repair,  and  not  merely  to  actions  for  the 
penalty  provided  by  art.  793.  Lalonge  dit 
Gascon  v.  Parish  of  8t.  Vincent  de  Paul, 
Q.  R.  23  S.  C.  65. 

Admission  that  Defendant  withont 
Defence — Counterclaim  for  malfcious  arrest. 
BlumensteU  v.  Edwards,  3  O.  W.  R.  772,  5 
O.  W.  R.  341,  796. 

Affidavit — Agent — Advocate  —  Relief.]  — 
Rule  520  provides:  ''When  the  plaintiff  in 
an  action  resides  out  of  the  Territories 
.  .  .  and  the  defendant  by  affidavit  of 
himself .  or  his  agent  alleges  that  he  has  a 
good  defence  on  the  merits  to  the  action,  the 
defendant  shall  be  entitled  to  a  summons  to 
shew  cause  why   an  order  should  not  issue 
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requiring  the  plaintiff  within  three  months 
.  .  .  .  to  give  security  for  the  defend- 
ant's costs  .  .  .  :" — Held,  that  the  agent 
must  be  someone  having  personal  knowledge 
of  the  facts  constituting  the  defence,  and 
the  allegation  of  the  existence  of  a  good  de- 
fence must  be  positive.  An  affidavit  by 
the  defendant's  advocate  that  he  verily  be- 
lieves the  defendant  to  have  a  good  defence 
is  insufficient  on  both  grounds.  Stimpson  v. 
R088,  5  Terr.  L.  R.  485. 

Amonnt  —  Interlocutory  appeal  to  full 
Court — Consolidation  of  appeals.  Spencer 
V.  Drysdale  (B.C.),  1  W.  L.  R.  6,  7. 

Appeal  to  Court  of  Appeal — Applica- 
tion for  Increased  Securitu — Fonim,'] — Ap- 
plication for  increased  security  for  costs  on 
an  appeal  from  the  High  Court,  should  not 
be  made  in  the  High  Court,  but  to  the  Court 
of  Appeal  or  a  Judge  thereof.  Centaur  Cycle 
Co.  V.  Hill  (No.  2),  4  O.  L.  R.  493,  followed. 
Fitzgerald  v.  Wallace,  24  Occ.  N.  60,  6  O.  L. 
R.  034,  2  O.  W.  R.  1047,  3  O.  W.  R.  900. 

Application  by  Person  not  a  Partj 
to  Aotion — Residence  abroad — Actor — Costs 
of  motion.  Sparrow  v.  Rice^  5  O.  W.  R. 
624,  6  O.   W.  R.  61. 

Application  for — Onus — Affidavit — De- 
fence on  MeritsJ — On  an  application  for 
security  for  costs  under  Rule  5^,  the  plain- 
tiff, to  have  the  summons  discharged,  must 
shew  affirmatively  that  the  defendant  is  rot 
entitled  to  the  order. — Where,  therefore,  the 
defendant  by  his  affidavit  alleged  a  good 
defence  to  the  action  on  the  merits,  which  the 
plaintiff  sought  to  rebut  by  cross-examina- 
tion, he  was  held  entitled  to  the  order,  be- 
cause his  answers,  though  alleging  certain 
facts  not  within  his  personal  knowledge, 
shewed  that  it  w^as  not  unreasonable  to  sup- 
pose that  the  plaintiflTs  claim  might  have  been 
satisfied.  Griggs  v.  Grais,  5  Terr.  L.  R. 
501. 

Application  for — Preliminary  Exception 
—  Advocate's  Fee.]  —  If  an  application  for 
security  for  costs  is  made  by  way  of  a  sim- 
ple motion,  instead  of  by  preliminary  excep- 
tion, the  advocate's  fee  will  be  that  of  a 
motion.  Tisi  v.  Cordasco,  Q.  R.  27  S.  C. 
36. 

Application  for — Service  of  Certificate 
of  ue posit. 1 — A  defendant  who  files  a  pro- 
liminary  exception  demanding  security  for 
costs  and  who  makes  the  deposit  required 
by  art.  KiT).  C.  P.,  and  Rule  of  Practice  40, 
but  who  does  not,  at  the  same  time  as  the 
notice  of  motion  is  served,  serve  notice  on 
I  he  opposite  party  of  the  certificate  of  the 
prothonotary  setting  ^  out  the  deposit,  may 
be  allowed  to  give  this  notice  to  the  plaintiff 
when  the  latter  cannot  shew  that  he  has 
been  prejudiced  by  want  of  notice.  Wayle 
V.  Clunie.  7  Q.  P.  R.  22. 

Ap]plication  for  —  Time  for  Moving  — 
Deposit.l — The  notice  of  a  motion  for  secur- 
ity for  costs  must  be  given  to  the  opposite 
party  within  three  days  from  the  entry  of 
the  cause.  Such  motion  cannot  be  heard 
unless  there  be  served  with  the  notice  the 
certificate  of  the  prothonotary  to  the  effect 
that  a  deposit  of  the  sum  fixed  by  the  rules 
of  practice  has  been  made  with  the  clerk. 
King  v.  Pelleticr,  Q.  R.  27  8.  C.  37. 


Application   for   Cnmtody   of   Infant 

— Application  out  of  Ontario^**  Proceeding  " 
—Affidavit.      Re  Giroux,  2  O.  W.  R.  385. 

Application  for  Payment  ont  of 
Conrt — Foreign  receiver.  Canadian  Inter- 
national Mercantile  Agency  v.  International 
Mercantile  Agency,  4  O.  W.  R.  338. 

Arrest  —  Capias  after  Judgment  —  Com- 
mencement of  New  Action.^ — ^A  capias  issued 
after  judgment  is  the  commencement  of  a 
new  cause,  and  a  foreign  plaintiff,  who  has 
already  given  security  for  costs  of  the  prin- 
cipal action,  may  be  ordered  to  furnish  fresh, 
security  for  the  capias,  and  will  be  ordered 
to  pay  the  costs  of  a  motion  for  security  if 
he  contests  it.  Edgerton  ▼.  Lapierre,  6  Q.  P. 
R.  347. 


Claimants  of  Fnnd  in  .Conrt  —  Resi- 
dence out  of  Ontario— Cross-motions — Stay 
of  proceedings  —  Consolidation  of  actions. 
Renouf  v.  Turner,  2  O.  W.  R.  970. 

Claimant  —  Revendication  —  Foreign 
Plaintiff.] — He  who  intervenes  in  ejx  attach- 
ment in  revendication  and  claims  the  thing  re- 
vendicated  as  his  property,  is  in  the  position 
of  a  plaintiff,  and  can  not  obtain  security 
for  costs  from  a  foreign  plaintiff.  Binmore 
V.  Sovereign  Bank  of  Canada,  6  Q.  P.  R. 
423. 

Compliance  ^th  Order — Removal  of 
stay — Payment  into  CJourt — Notice — ^Defence. 
Northern  Elevator  Co.  v.  North-West  Trans- 
portation Co.,  6  O.  L.  R*  23,  2  O.  W.  R. 
525. 

Costs  of  Fonner  Action  Unpaid — In- 
structions —  Solicitor  —  Action  brought  in 
name  of  wrong  person  —  Form  of  order, 
Buokindale  v.  Roach,  2  O.  W.  R.  775,  788, 
824. 

Cnrator  of  Absentee.] — A  resident  who 
sues  as  curator  to  an  absentee  is  bound  to 
give  security  for  costs.  Harvey  v.  Des- 
jardins,  6  Q.  P.  R.  144. 

Cnrator  of  Absentee — Residence.] — The 
curator  of  an  absentee  will  not  be  ordered 
to  give  security  for  costs  of  an  action  brought 
by  him,  if  he  resides  in  the  province  of  Que- 
bec. 2.  Where  a  plaintiff  suing  as  curator  to 
an  absentee  describes  himself  in  his  pro- 
ceedings, as  of  the  province  of  Quebec,  and 
the  defendant,  in  moving  the  security  for 
costs,  by  an  uncontradicted  affidavit,  declared 
that  the  plaintiff  was  non-resident,  he  was 
ordered  to  give  security.  Titrault  v.  Rochon, 
6  Q.  P.  R.  213. 

Defamation — Defence — Report  of  public 
meeting — Municipal  council  —  Financial  abi- 
lity— Property  exigible  —  Criminal  charge. 
Parke  v.  Hale,  2  O.  W.  R.  1172. 

Defan&ation  —  Newspaper  —  Criminal 
charge — "  Provincial  crime  "  —  Election  Act. 
Harman  v.  Windsor  World  Co.,  2  O.  W.  R. 
442. 

Defamation  —  Newspaper  —  Mistake— 
Apology — Good  defence  —  Trivial  or  frivol- 
ous action.  Evoy  v.  Star  Printing  and  Puh» 
lishing  Co.,  2  O.  W.  R.  91,  119. 
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DefaaLatlon — Newspaper — Trivial  or  fri- 
volous action — Defence  on  merits.  Marsh 
V.  McKay,  2  O.  W.  R.  522,  614,  3  O.  W.  R. 
48. 


[cheqiier  Conrt — Admiralty  Rule  228 
— English  Practice — Tiwe.] — Under  the  pro- 
visions of  Rule  228  of  the  General  Rules 
and  Orders  regulating  the  practice  and  pro- 
cedure in  Admiralty  cases  in  the  Exchequer 
Court  of  Canada,  applying  the  English  prac- 
tice to  cases  not  provided  for  by  such  Rules, 
an  order  for  security  for  costs  may  be  granted 
in  Admiralty  proceedings  on  motion  of  the 
defendant  after  the  plaintifiE  has  filed  par- 
ticulars of  his  statement  of  claim.  Morten^ 
Dotcns,  dt  Co,  v.  The  '*  Lake  Simcoe,**  25 
Occ  N.  147,  9  Ex.  C,  R.  361. 

Foreclosure  Suit.] — It  is  not  a  ground 
for  refusing  an  order  for  security  for  costs, 
where  the  plaintiff  is  resident  abroad,  that 
the  suit  is  for  foreclosure,  upon  a  mortgage. 
Buchanan  v.  Harvie,  25  Occ.  N.  66,  3  N.  B. 
Eq.  1. 

Foreign  Judsment — Action  on — Merits 
of  defence.  Joshua  Handy  Machine  Works 
v.  Pace,   (N.  W.  T.),  1  W.  U  R.  156. 


of  Bond — Affidavit  of  Justification 
— Real  Estate.l — The  affidavit  of  a  surety  at 
the  foot  of  his  bond  need  not  necessarily  be 
in  the  first  i)erson  or  divided  into  paragraphs 
numbered  consecutively.  2.  The  description 
of  the  surety  is  sufficient  if  it  is  contained 
in  the  bon^  preceding  the  affidavit.  3.  A 
surety  judicatum  solvi  is  not  obliged  to  jus- 
tify upon  real  estate  when  the  amount  of  the 
costs  is  not  considerable.  Maheu  v.  LeclerOf 
6  Q.  P.  R.  225. 


inadequacy    —    Rules.    Dever 
V.  Fairweather,  1  O.  W.  R.  389. 

Increase  in  Amount  —  Costs  Thrown 
Atcay  by  Postponement  of  Trial  —  Amend' 
meni.l — While  the  practice  as  to  granting  ad- 
ditional security  for  costs  has  been  relaxed 
in  favour  of  the  granting  of  such  security, 
the  plaintiff,  however,  must  not  be  checked 
at  every  stage  of  the  action  by  security  being 
ordered  dollar  for  dollar  for  all  costs  incur- 
red, or  which  might  be  incurred,  without 
regard  to  the  conduct  of  the  parties.  On 
the  commencement  of  an  action  security  to 
the  amount  of  $200  was  ordered.  After  the 
action  had  proceeded,  $300  further  security 
was  ordered ;  and,  on  a  commission  to  take 
evidence  being  issued,  a  further  sum  of  $100. 
On  the  action  coming  on  for  trial  the  de- 
fendants were  granted  leave  to  amend  their 
pleadings,  and,  on  the  plaintiffs  stating  that 
they  were  net  ready  to  proceed  on  the  amend- 
ed record,  the  tiial  was  postponed,  the  costs 
of  the  day  being  made  costs  in  the  cause 
to  the  successful  party.  The  defendants 
then  obtained  an  order  from  a  local  Master 
directing  $600  further  security  to  be  given. 
On  an  appeal  to  a  Judge,  the  order  was  set 
aside: — Semble,  that  the  application  for  ad- 
ditional security  should  have  been  made  to 
the  Judge  at  the  trial  at  the  time  the  i>ost- 
ponement  was  asked  for.  Standard  Trading 
Co,  V,  Seyhold,  1  O.  W.  R.  650,  724,  783, 
2  O.  W.  R.  878,  935,  3  O.  W.  R.  40,  22  Occ. 
N.  414,  23  Occ.  N.  45,  330,  5  O.  L.  R.  8, 
6  O.   L.  R.  379. 


Increase  in  Amount — Premature  appli- 
cation— Leave  to  renew — Several  defendants 
— One  payment.  Fuller  v.  Appleton,  2  O. 
W.  R.  424,  448.  829,  1083. 

Increased  Security — Contest  as  to  next 
of  kin  —  Foreign  Oommissibns — Administra- 
tion order — Limited  responsibility  of  plain- 
tiffs for  costs.  Huftt  V.  Trusts  and  Guaran- 
tee Co,,  3  O.  W.  R.  432,  554,  5  O.  W. 
R.  405,  6  O.  W.  R.  1024. 

Increased  Security — Amount  of — Fur- 
ther application.  Burnside  v.  Eaton^  2  O. 
W.  R,  412,  3  O.  W.  R.  77. 

Increase  —   Trial   practically   concluded. 

Woodruff  v.  Eclipse  OMce  Furniture  Co,  of 

Ottawa,  35,  114,  2  O.  W.  R.  35,  114,  691, 

4  O.  W.  R.  165. 

Infant   PlalntiiT    in   Jurisdiction   — 

Adult  Plaintiff  and  Neaot  Friend  out  of  Juris- 
diction —  Separate  Claims  —  Appearance — 
Prwcipe  Order,] — ^Action  by  the  father  of 
an  infant  as  next  friend  and  also  on  his 
own  behalf  to  recover  damages  resulting  to 
the  father  and  the  infant  from  an  injury  to 
the  infant  for  which  it  was  alleged  defend- 
ants were  liable.  The  father  resided  in 
England,  and  the  infant  in  Ontario,  as 
shewn  by  indorsement  on  writ  of  summons. 
Defendants  moved  for  an  order  for  security 
for  costs.  Order  granted  and  in  default  of 
security  being  given  it  directed  that  the  claim 
of  the  father  be  struck  out.  Felgate  v.  Beg- 
ler,  4  O.  W.  R.  439,  5  O.  W.  R.  91,  9  O. 
L.  R.  315. 

Infant  Plaintiff — Injury  to  —  Action — 
Joinder  of  parent — ^Next  friend — Both  plain- 
tiffs out  of  Ontario.  Topping  v.  Everest,  2 
O.  W.  R.  744. 

Inscription  for  Review  —  Amount  of 
Deposit — Amount  Involved,] — ^Where  there  is 
a  contest  between  two  creditors  of  an  insol- 
vent as  to  priority,  and  judgment  has  been 
given  declaring  one  claim  prior  to  the  other 
to  the  extent  of  less  than  $400,  the  deposit 
to  make  when  inscribing  in  review  of  such 
judgment  is  .$50,  although  the  two  claims 
aggregate  more  than  $4,000.  In  re  Cant- 
well  6  Q.  P.  R.  195. 

InsolToncy  of  Plaintiff — Appeal,]  — 
On  an  application  made  by  the  defendant  for 
security  for  costs  of  an  appeal  by  the  plain- 
tiff, it  appeared  that  the  action  had  been 
dismissed  with  costs,  but  that  no  costs  had 
been  paid,  and  that,  to  an  execution  issued 
therefor,  return  had  been  made  that  the  plain- 
tiff had  no  property,  within  the  jurisdiction 
or  elsewhere,  to  respond  the  execution.  It 
also  appeared  that  the  plaintiff  haa  made 
an  assignment  for  the  general  benefit  of  cre- 
ditors, and  that,  on  an  examination  before 
commissioners,  it  was  shewn  that  he  had 
no  real  or  personal  propierty,  book  debts,  or 
assets,  that  none  of  his  creditors  had  been 
paid,  and  that  anything  recovered  in  the 
action  would  belong  to  his  creditors: — Held, 
following  the  practice  laid  down  in  Chitty*s 
Archbold,  p.  399,  that  the  case  was  one  in 
which  the  plaintiff  should  be  ordered  to  give 
security.  Shand  v.  Eastern  Canada  8.  d  L, 
Co.,  33  N.  S.  Reps.  241. 

Judgment  Dismissing;  Action  for  De- 
fault of  —  Assignment  hy  Defendant   for 
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Benefit  of  Creditors — Admission  of  Claim,] — 
An  order  was  made  far  security  of  costs  to 
be  given  within  three  months.  During  this 
period  the  defendant  made  an  assignment 
for  the  benefit  of  his  creditors.  The  plaintiffs 
filed  their  claim  with  the  assignee,  and  un- 
derstood, apparently  wrongly,  that  the  claim 
was  admitted.  Judgment  was  afterwards 
signed  by  the  defendant  dismissing  the  ac- 
tion for  non-compliance  with  the  order  for 
security.  On  motion  by  the  plaintiffs  the 
judgment  was  set  aside  on  terms.  Mac- 
pherson  Fruit  Co.  v.  England,  5  Terr.  L.  R. 
388. 

Iiibel — Newspaper — Proof  of  insolvency  of 
plaintiff — Frivolous  action— Criminal  charge. 
Gordon  v.  Star  Printing  and  Publishing  Co., 
6  O.  W.  R.  887. 

*'Ubel  Contained  In  a  News- 
paper.**]— ^The  defendant  was  a  country  cor- 
respondent of  the  St.  Thomas  Times,  and 
the  action  was  for  an  alleged  libel  contained 
is  one  of  his  periodical  contributions  to  the 
paper.  A  local  Judge  having  ordered  the 
plaintiff  to  furnish  security  for  the  defend- 
ant's costs  under  R.  S.  O.  c.  68,  s.  10,  on 
the  ground  that  the  alleged  libel  was  "  con- 
tained in  a  newspaper  :'—THeld,  on  appeal, 
reversing  the  order,  and  following  Egan  v. 
Miller,  7  Occ.  N.  443,  that  only  the  editor, 
publisher,  or  proprietor  of  a  paper  is  entitled 
to  security  for  costs  under  s.  10,  and  not  a 
mere  correspondent.  Neil  v.  Norman,  21 
Occ.  N.  293. 

I«ons  Vacation  —  Jurisdiction — Opposi- 
tion.]— ^The  Court  has  no  jurisdiction,  in 
long  vacation,  to  hear  a  motion  for  an  order 
requiring  security  for  costs  to  be  given  by 
an  opposant  k  fin  de  charge.  Payette  v. 
Comic  Opera  Co.,  6  Q.  P.  R.  362. 

Money  Paid  into  Conrt — Payment  out 
to  Successful  Party  —  Proposed  Appeal,] — 
Money  paid  into  the^High  Court  by  the  plain- 
tiffs as  security  for  the  defendants'  costs  was 
ordered  by  the  Master  in  Chambers  to  be 
paid  out  to  the  defendants  after  they  had, 
by  the  judgment  of  the  Court  of  Appeal  (7 
O.  L.  R.  110),  been  allowed  the  costs  of 
the  action  against  the  plaintiffs,  notwith- 
standing that  the  plaintiffs  proposed  to  ap- 
peal to  the  .Tudicial  Committee  of  the  Privy 
Council.  To  retain  the  money  in  Conrt 
would  amount  to  a  stay  of  execution,  and  if 
that  were  desired,  the  plaintiffs  should  apply 
to  the  Court  of  Appeal.  Rules  827,  832, 
considered,  and  the  absence  of  any  Rule  cor- 
responding to  English  Order  58,  Rule  16, 
remarked  on.  Centaur  Cycle  Co.  v.  HiUy 
22  Occ.  N.  253,  24  Occ.  N.  209,  1  O.  W.  R. 
229,  377,  401,  639.  2  O.  W.  R.  1025,  3  O. 
W.  R.  255,  354,  4  O.  L.  R.  92,  493,  7  O. 
L.  R.  411,  GIT. 

Motion  to  Set  Aside  Order — Money 
in  hands  of  defendant — Account.  Allen  v. 
Crosier,  2  O.  W.  R.  485,  736,  805. 

Motion  —  Formalities.] — A  motion  for 
security  for  costs  is  a  preliminary  exception, 
and  must  comply  with  all  the  formalities  re- 
quired therefor.  Turner  v.  Fee,  6  Q.  P.  R. 
139. 

Mnnicipal  Corporation  —  Action 
Against.] — The  deposit  of  $10,  required  by 
Art,    793,    C.    M.,    in    an    action    against    a 


municipal  corporation,  is  only  as  security  for 
costs,  and  the  obligation  to  make  the  deposit 
is  not  a  condition  procedeat  to  bringing  the 
action.  Pr6vost  v.  Village  of  Ashuntic,  Q. 
R.  24  S.  C.  408. 

Mnnicipality  —  Action  Against  —  De- 
posit.] — In  an  action  for  damages  against  a 
municipality  for  injuries  from  an  accident 
upon  a  street  pavement,  by  reason  of  the 
neglect  of  the  municipality  to  keep  it  in  repair, 
the  plaintiff,  if  he  is  not  a  ratepayer  of  the 
municipality,  must  deposit  in  the  hands  of 
the  clerk  of  the  Court  a  sum  of  $10  at  the 
time  of  the  issue  of  a  writ  of  summons  as 
security  for  costs.  Lalonge  v.  Corporation  of 
St.  Vincent  de  Paul,  5  Q.  P.  R.  26. 

Nominal  PlaintiiF  —  Administrator  — 
Fatal  Accidents  Act.] — An  administrator  ap- 
pointed for  the  purpose  of  bringing  an  action 
for  the  benefit  of  another  under  s.  3  of  the 
Fatal  Accidents  Act,  R.  S.  O.  c.  166,  is 
not  a  mere  nominal  plaintiff  bringing  sucn 
action  for  the  benefit  of  somebody  else,  in 
the  sense  of  the  rule  which  entitles  a  de- 
fendant to  security  for  costs  upon  shewing 
that  such  ncHninal  plaintiff  is  also  insolvent. 
So  held  by  Meredith,  C.J.,  (dubitante),  and 
by  a  Divisional  Court,  in  a  case  where,  if 
the  action  had  been  brought  in  the  name 
of  the  person  beneficially  entitled,  he  would 
have  been  required  to  give  security  for  costs, 
because  out  of  the  jurisdiction,  which  gave 
ground  for  suspecting  that  the  actual  plain- 
tiff was  put  forward  for  the  purpose  of 
enabling  the  person  beneficially  interested 
to  escape  liability.  Sharp  v.  Orand  Trunk 
R.  W.  Co.,  21  Occ.  N.  183,  1  O.  L.  R.  200. 

;  Nominal  Plaintiff — Insolvency — ^Eject- 
ment —  Demise  to  plaintiff  for  purpose  of 
enabling  him  to  sue — ^Indemnity.  Oribhon 
V.  King  and  Spohn,  6  O.  W.  R.  756,  843. 

Nominal  Plaintiff— Proof  of  Want  of 
Interest —  Inference — Perjury.] — Very  clear 
proof  should  be  given  of  the  lack  of  substan- 
tial interest  of  the  plaintiff  in  litigation  be- 
gun by  him,  before  the  Court  should  inter- 
cept it  at  the  outset  by  an  order  for  security 
for  costs.  And  where,  although  it  was 
shewn  that  the  plaintiff  was  without  means, 
it  was  not  established  by  any  legal  evidence, 
but  was  rather  a  matter  of  conjecture  and 
inference,  that  he  was  merely  a  nominal  party 
suing  for  the  benefit  of  some  one  outside  of 
the  litigation,  a  motion  for  security  for  costs 
was  refused.  There  may  be  strong  suspi- 
cion or  even  probable  inference  that  the  ac- 
tion, if  successful,  may  enure  to  the  benefit 
of  the  outsider;  but  where  the  contrary  is 
shewn  by  all  the  parties  to  the  transaction, 
i  the  Court  hesitates  to  find  perjury  for  the 
purpose  of  ordering  security  for  costs.  Prit- 
chard  v.  Pattison,  21  Occ.  N.  80,  1  O.  L.  R. 
37. 

Partnership  —  Non-resident  Partner  — 
Power  of  Attorney — Costs  of  Motion.] — in 
an  action  by  a  commercial  partnership,  a 
non-resident  member  will  be  ordered  to  give 
security  for  costs;  but  no  power  of  attorney 
will  be  required  in  such  case,  the  resident 
partner  being  presumed  to  have  sufficient 
authority:  and  the  costs  of  a  motion  for 
secui'ity  for  costs  which  is  contested,  will  go 
against  the  contesting  party.  Brown  y. 
Taylor,  7  Q.  P.  R.  155. 
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Penalties — Ck>nseDt  of  Attorney-General 
— Unsubstantial  plaintiff — Common  informer. 
Johnston  y.  London  and  Paris  Bxchange^  2 
O.  W.  R.  468,  492.  501. 

Petition    b^    Foreien    Defendant    — 

Time  for  Moving  for  Securiti^ — Appeal  on 
Meriis.l — ^Where  a  petition  is  presented  by 
a  foreign  defendant  at  a  time  when  an  ap- 
peal npon  the  merits  of  the  action  is  pending, 
the  time  for  moving  for  security  for  costs 
will  not  be  extended  on  this  ground.  Bau- 
mar  v.  BoUard,  6  Q.  P.  R.  62. 

Petition  by  Parents  for  Custody  of 
Infant — ^Petitioners  out  of  jurisdiction — ^Re- 
spondents admitting^  rights  of  petitioners. 
Re  Pinkney,  1  O.  W.  R.  694,  715,  2  O.  W. 
R.  141. 

Petition  of  Rigbt  —  Application  hy 
Crown — Limited  Company  —  Practice.] — Sec- 
tion 69  of  the  Companies  Act,  1862,  25  &  26 
V-  (U.  K.)  c.  89,  provides  that,  where  a  limi- 
ted company  is  plaintiff  in»any  action,  any 
Judge  having  jurisdiction  in  the  matter  may, 
if  it  appears  by  any  credible  testimony  that 
there  is  reason  to  believe  that  if  the  defend- 
ant be  successful  in  his  defence  the  assets 
of  the  company  will  be  sufficient  to  pay  the 
costs,  require  sufficient  security  to  be  given 
for  such  costs,  and  may  stay  all  proceedings 
until  such  security  is  given.  By  s.  7  of 
the  English  Petition  of  Right  Act,  23  &  24 
V.  c.  34,  it  is,  among  other  things,  provided 
that  the  statutes  and  practice  in  force  in  per- 
sonal actions  between  subject  and  subject 
shall,  unless  the  Court  otherwise  orders,  ex- 
tend to  petitions  of  right.  The  practice  in 
the  Exchequer  Court  is  in  this  respect  the 
same  as  the  practice  in  England.  In  a 
proceeding  by  petition  of  right  in  the  Exche- 
quer Court  application  was  made  for  security 
for  costs  under  the  provision  first  mentioned. 
There  was  nothing  to  shew  that  it  had  ever 
been  acted  on  in  a  proceeding  by  petition 
of  right  in  England : — Held,  that  the  question 
of  the  application  of  the  provision  first  men- 
tioned to  such  cases  was  not  sufficiently  free 
from  doubt  to  justify  the  granting  of  the 
application.  Atlantic  and  Lake  Superior 
R.  W.  Co.  V.  The  King,  23  Occ.  N.  101,  8 
Ex.  C.  R.  189. 

Petition  of  Risht — Exchequer  Court  — 
Company — Crown — English  Companies  Act. 
Atlantic  and  Lake  Superior  R,  W,  Co.  v. 
The  King,  2  O.  W.  R.  51. 

• 

Plaintiff  Ceasing  to  Reside  within 
Jnrisdietion  —  Proceedings  after  Judgment 
— Procuration,] — A  plaintiff  who,  after  ob- 
taining judgment  in  his  favour,  ceases  to  re- 
side within  the  province  of  Quebec,  and  then 
proceeds  to  enforce  his  judgment  by  garnish- 
ment, may  be  ordered  to  furnish  security 
for  costs,  but  not  a  procuration.  LavalUe  v. 
LavaUie,  7  Q.  P.  R.  35. 

Plaintiff  Coniing  into  Jnrisdiotion — 

Relief— Terms.] — A  foreign  plaintiff  obliged 
to  famish  security  for  costs  may,  if  he  comes 
to  reside  in  the  province  of  Quebec  before  the 
expiration  of  the  time  within  which  he  is  or- 
dered to  furnish  security,  be  relieved  of  his 
obligation  on  paying  the  costs  of  the  order 
and  of  his  motion.  Radford  v.  Brophy,  5  Q. 
P.  R.  256. 


Plaintiff      Leaving      Jnrisdiotion  — 

Temporary  Absence.] — When  in  the  course 
of  a  suit  the  plaintiff  leaves  the  province  of 
Quebec,  security  for  costs  will  not  be  ordered 
unless  a  change  of  residence  is  clearly  estab- 
lished, and  proof  of  mere  temporary  absence 
will  not  suffice.  Blood  v.  McDonald,  5  Q.  P. 
R.  451. 

Plaintiff  Ordinarily  Resident  ont  of 
Jurisdiction.  McLaughlin  v.  Rodd,  2  O. 
W.  R.  309. 

Plaintiff  Ont  of  Jnrisdiotion — Assets 
in  hands  of  defendants — Admissions — Letter 
ante  litem.  Stock  v.  Dresden  Sugar  Co,,  2 
O.  W.  R.  896. 

Plaintiff   Ont   of   SxLtimAietkon.— Delay 

in  Applying.] — The  action  was  begun  on  the 
12th  February,  1901 ;  statement  of  claim 
delivered  on  the  10th  June,  1901 ;  statement 
of  defence  on  the  20th  June,  1901 ;  and  the 
action  was  set  down  for  trial  %t  a  sittings 
beginning  on  the  16th  September,  1901.  The 
trial  was,  by  consent,  adjourned  until  the 
winter  sittings,  the  defendants  desiring  to 
examine  one  C.  who  was  present  when  the 
plaintiff  was  injured..  On  the  25th  Septem- 
ber, 1901,  the  plaintiff  came  from  Pittsburgh 
to  Toronto  and  submitted  himself  to  examina- 
tion by  the  defendants  for  discovery.  He  then 
stated  that  he  was  living  at  Pittsburgh, 
Pennsylvania,  that  his  family  were  there,  and 
that  he  did  not  intend  to  return.  After  the 
injury  on  account  of  which  the  action  was 
brought,  the  plaintiff  was  brought  to  Toronto, 
in  August,  1900,  where  he  lived  until  August, 
1901,  when  he  went  to  Pittsburgh.  After  the 
examination  for  discovery  in  September  the 
defendants  issued  a  commission  to  Montreal 
to  examine  C.  as  a  witness,  and  he  was  ex- 
amined thereunder  early  in  December.  In 
the  same  month  the  plaintiff  examined  the 
defendants  for  discovery,  and  gave  notice  of 
trial  for  a  sittings  beginning  on  the  6th  Jan- 
uary, 1902.  The  defendants  launched  a  mo- 
tion for  security  for  costs  on  the  19th  Decem- 
ber, 1901 : — Held,  that  the  delay  in  moving 
after  the  information  obtained  in  September, 
1901,  was  not  sufficiently  explained  by  the 
allegation  that  the  defendants  were  waiting 
until  after  the  examination  of  C,  in  order 
that  they  might  be  able  to  swear  to  a  defence 
on  the  merits.  Bertudato  v.  Fauquier,  22 
Occ.  N.  34. 

Plaintiff  Ont  of  Jnrisdiotion  —  Pro- 
perty within  jurisdiction — Shares  in  mining 
company  —  Evidence  of  value.  Rowland  v. 
Patterson,  1  O.  W.  R.  653. 

Plaintiff  Ont  of  Jnrisdiotion — Return 
— Ordinary  Residence,] — ^The  plaintiff  was  a 
British  subject,  and  was  always  a  resident  of 
Ontario  until  his  second  marriage  in  1896, 
since  when  he  had  been  living  and  working 
part  of  the  time  in  the  State  of  Michigan  and 
part  of  the  time  in  Ontario;  he  had  no -prop- 
erty or  means  in  Ontario ;  his  wife  had  a 
home  in  Michigan,  and  after  his  marriage  he 
made  that  his  place  of  residence  so  far  as 
possible,  and  had  no  other  place  of  residence. 
When  this  action  was  begun  in  March,  1901, 
the  plaintiff  was  at  his  wife's  home  in  Michi- 
gan, and  his  solicitor  indorsed  that  as  his 
place  of  residence  on  the  writ  of  summons. 
In  January,  1902.  after  delivery  of  state- 
ments of  claim  nnd  defence,  the  defendants 
obtained    under    Rule    1199,    on    praecipe,   an 


379 


COSTS. 


380 


order  for  security  for  costs.  '^The  plaintiff 
and  his  wife  had  then  come  to  Ontario  for 
the  winter  and  were  boarding  at  an  hotel. 
The  plaintiff  stated  on  affidavit  that  he  had 
come  to  reside  permanently  in  Ontario: — 
Held,  that  the  plaintiff  actually  resided  out 
of  Ontario  when  the  precipe  order  was  made ; 
but,  security  not  having  been  given,  he  might 
be  relieved  from  that  order  if  he  was  now 
actually,  and  intended  to  remain,  a  resident 
of  Ontario.  Upon  the  evidence,  however,  such 
was  not  the  case;  the  plaintiffs  place  of 
residence  was  in  Michigan,  and  was  likely  so 
to  remain: — Held,  also,  that  if  the  precipe 
order  were  set  aside,  an  order  under  Rule 
111)8  (b)  for  security  for  costs,  on  the  ground 
that  the  plaintiff*s  ordinary  place  of  residence 
was  at  his  wife's  home  in  Micnigan,  would 
be  properly  made.  Neshit  v.  Galnar  22  Occ. 
N.  150,  3  O.  L.  B.  429,  1  O.  W.  R.  218. 

Plaintiff  0«t  of  Jvrisdiotion— Resi- 
dence of  corporation  —  Dominion  incorpora- 
tion—Head office.  Delap  v.  Codd,  2  O.  W. 
R.  790,  849. 

Plaintiff   Ont   of   Jnrisdiotion— 7'rii«f 

Moneys-r-Asicta  in  Hands  of  Defendants — 
Administrator.]  —  Security  for  costs  was 
ordered,  where  the  plaintiff  resided  out  of  the 
jurisdiction,  in  a  suit  against  an  administra- 
tor for  the  payment  of  a  sum  of  money 
alleged  by  the  bill  to  have  been  received  by  | 
the  intestate  as  guardian  of  the  plaintiff,  it 
appearing  that  the  intestate's  estate  was  in- 
solvent, and  there  also  being  no  satisfactory  ! 
evidence  of  the  alleged  indebtedness.  Aiton  I 
V.  McDonald,  22  Occ.  N.  37,  2  N.  B.  Eq.  i 
Reps.  324. 

Plaintiff  Ont  of  Jurisdiction  —  Sum-  i 

mary  pproceeding  to  enforce  mechanic's  lien — 
Statement  of  defence  equivalent  to  appear- 
ance— Motion  before  statement — Undertaking 
to  defend  —  Waiver.  Btisman  v.  Central 
Trusts  Co.,  2  O.  W.  R.  1096. 

Plaintiff  ResidinK  Abroad — Discretion 
— Property  in  jurisdiction.  Wills  v.  Tim- 
mins  (Y.  T.),  2  W.  L.  R.  121. 

Plaintiff  Residing  Abroad  —  Assets 
Within  the  Jurisdiction.] — The  plaintiffs,  who 
were  non-residents,  had,  at  the  time  of  an 
application  for  security  for  costs,  assets  with- 
in the  Territories  to  the  amount  of  $4,000, 
consisting  of  live  stock  and  railway  plant  in 
use  upon  contract  work  for  the  Canadian 
Pacific  Railway  Company,  in  construction  of 
the  Crow's  Nest  Branch  railway: — Held,  that 
this  property  was  not  substantial  and  fixed, 
but  floating,  and  an  order  for  security  for 
costs  was  made.  Doidge  v.  Tovon  of  Regina 
{So.  i),  2  Terr.  L.  R.  329. 

Plaintiff  liosidin|(p  Abroad — ^Property 
in  jurisdiction — Shares  m  defendant  company. 
Sub-Target  Oun  Co,  v.  Sub-Target  Gun  Co. 
{Ltd.),  6  O.  W.  R.  439. 

Police  Oaoer— -Public  officer— R.  S.  O.  ! 
c.  89 — Notice  of  action — ^Assault — Affidavit.  ' 
Lane  v.  CUnkinbroomer,  3  O.  W.  R.  613. 

Praeeij^e  Order — Waiver.]  —  Where  it  j 
is  stated  in  the  writ  of  summons  that  the  < 
plaintiff  resides  out  of  the  jurisdiction,  the 
defendant  may,  even  after  delivering  his  de-  . 
fence,  obtain  the  usual  praecipe  order  for  se-  i 
curitv  for  costs.  Smerling  v.  Kennedy,  23  I 
Ooc/N.  112.  5  O.  L.  R.  430;  2  O.  W.  R. 
180. 


Pnblie  Officer — Police  Sergeant  —  In- 
formation.] —  Held,  that  the  defendant^  a 
police  sergeant,  laying  an  information  agamst 
a  cab-driver  for  using  obscene  and  grossly 
insulting  language,  was  an  officer  or  person 
fulfilling  a  public  duty  and  acting  in  the 
performance  of  such  public  duty,  within  the 
meaning  of  R.  S.  O.  c.  88,  s.  1,  and  was 
therefore  entitled  under  R.  S.  O.  c.  89  to  se- 
curity for  costs  of  an  action  brought  against 
him  by  the  cab-driver  for  falsely  and  mali- 
ciously laying  such  information.  Eaves  v. 
Nesbitt,  21  Occ.  N.  190,  1  O.  L.  R.  244. 

Pnblie  OAcem  —  Policemen  —  Action 
against — Trespass — Warran t. ]  — ^The  defend- 
ants, police  officers,  having  a  warrant  to  ar- 
rest a  man,  by  mistake  entered  the  house  of 
his  neighbour,  the  plaintiff,  to  execute  the 
warrant,  but  did  not  actually  arrest  the 
plaintiff,  and  withdrew  on  finding  their  mis- 
take. The  plaintiff  sued  for  trespass  and 
assault: — Held,  that,  as  the  defendants  were 
acting  in  good  faith  under  a  warrant,  and 
had  complied  with  the  requirements  of  s.  2 
of  R.  S.  O.  1897  c.  89,  they  were  entitled 
under  that  Act  to  an  order  for  security 
for  costs.  Lewis  v.  Dalby,  22  Occ.  N.  112, 
3  O.  L.  R.  301. 

Qni  Tan&  Action — Prcliminari^  Excep- 
tion— Deposit — Chambers  Motion.]' — ^A  mo- 
tion for  security  judicatum  solvi  in  a  qui 
tam  action  is  a  preliminary  exception  which 
must  be  accompanied  by  the  deposit  required 
by  Art.  165,  C.  P.,  even  since  the  amendment 
by  1  Edw.  VII.  c.  24.-2.  The  fact  that 
a  motion  is  brought  before  a  Judge  in  Cham- 
bers does  not  change  the  nature  of  it.  and 
if  it  is  not  accompanied  by  a  certificate  of 
the  deposit  required  by  law,  it  will  be  dis- 
missed. Raymond  v.  Larouche,  6  Q.  P.  R. 
39. 

Real  Property  Act — Petition — Caveator 
out  of  Province  —  Property  in  Province  — 
Mortgage — Pnrcipe — Irregu larity.  ]  — A  cave- 
ator proceeding  under  the  Real  Property  Act 
by  way  of  petition  to  establish  a  claim  to 
the  land  after  service  of  notice  at  the  in- 
stance of  the  applicant  for  a  certificate  ot 
title  must,  as  a  general  rule,  be  treated  as  the 
plaintiff  in  the  proceedings,  and,  if  he  is 
resident  out  of  the  jurisdiction,  must  give 
security  for  the  caveatee's  costs.  2.  That 
the  caveator's  claim  in  respect  of  a  re- 
gistered mortgage  on  the  land,  upon  which 
he  swears  there  is  money  owing  and  unpaid, 
will  not  take  the  case  out  of  the  general 
rule,  if  the  caveatee  in  good  faith  disputes 
that  there  is  anything  due  or  owing  on  the 
mortgage.  3.  Under  such  circumstances  the 
ownership  of  the  mortgage  within  the  juris- 
diction will  not  relieve  a  caveator  from  the 
necessity  of  furnishing  other  security  for 
costs.  Armstrong  v.  Armstrong,  18  P.  R. 
r»5,  distinguished.  Objection  was  taken  to 
the  regularity  of  the  precipe,  being  the  first 
proceeding  taken  by  the  caveatee  in  the  mat- 
ter, for  want  of  the  indorsement  of  his  place 
of  residence  and  description  upon  it.  as  re- 
quired by  the  practice  of  the  Court: — Held, 
that  under  Rule  335  of  the  King's  Bench 
Act.  no  effect  should  be  given  to  the  objec- 
tion, as  it  was  purely  technical,  and  it  did 
not  appear  that  the  interests  of  the  caveator 
had  been  or  could  be  affected  by  the  irregu- 
larity, if  it  were  one.  Lang  v.  Smith,  14 
Man.  L.  R.  258. 
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Restdemee  Abroad — Both  Parties.'l — A 
defendant  who  resides  abroad  can  reqaire  a 
plaintiff  residing  abroad  to  give  security  for 
costs,  under  Art.  179,  C.  P.  Robert  v. 
*SV*i7fer.  3   Q.   P.   B.  390. 

Besidenoe  Abroad  —  Both  Parties  — 
Rival  Claimants  of  Fund.]  —  Where  both 
plaintiffs  and  defendants  were  resident  out  of 
Ontario  and  both  claimed  a  fund  of  $500, 
b^ueathed  by  a  will,  both  were  required  to 
^ve  security,  each  to  the  other,  for  the  costs 
of  an  issue  directed  to  be  tried.  In  re  La 
Compagnie  G4n6rale  d*Eanx  Min^rales, 
[1891]  1  Ch.  451,  followed.  Re  Society 
Anonyme  des  Verreries  de  TEtoile,  10  Pat. 
Cas.  290.  and  Re  Miller's  Patent,  11  Pat. 
Cas.  55,  distingnished.  Sinclair  v.  Camp- 
hell.  21  Occ.  N.  382,  2  O.  L.  R.  1. 

Rosidenco  Abroad  —  Business  in  Pro- 
vince.} —  Plaintiffs  residing  in  the  province 
of  Ontario,  although  having  a  place  of  busi- 
ness in  the  province  of  Quebec,  must  give 
security  for  the  defendant's  costs  of  an 
action  begun  in  the  latter  province.  Ross 
V.  International  Hffdraulio  Co.,  Q.  R.  18 
S.  C.  439. 

Residenee  Abroad — Defendant  Out  of 
Jurisdiction — Surrogate  Court  Proceedings — 
Real  Actor.] — ^The  plaintiff  applied  to  a 
Surrogate  Court  for  grant  to  him  of  letters 
probate  as  the  executor  named  in  a  will. 
The  defendant  having  filed  a  caveat  and 
entered  an  appearance,  the  plaintiff  deliv- 
ered a  statement  of  claim  praying  the  Court 
to  decree  probate  of  the  will  in  solemn  form, 
and  the  defendant  delivered  a  statement  of 
defence  disputing  the  factum  of  the  will. 
The  plaintiff  then  obtained  an  order  for  the 
removal  of  the  proceedings  into  the  High 
Court:  —  Held,  that,  according  to  the  prac- 
tice and  procedure  of  the  High  Court,  which 
was  applicable,  the  plaintiff  was  not  entitled 
to  security  for  costs  from  the  defendant, 
who  was  out  of  the  jurisdiction.  Ward  v. 
Benson,  21  Occ  N.  531.  2  O.  L.  R.  366. 

Roaideiiee  Abroad  —  Foreign  Com- 
pany.]— An  American  steamshiil  company 
having  its  head  office  in  Seattle  was  the  les- 
see of  certain  premises  in  Victoria,  where 
applications  for  freight  and  passage  could 
be  made  to  an  agent: — Held,  that  the  com- 
pany was  a  foreign  company  within  the 
meaning  of  s.  144  of  the  Companies  Act,  and 
was  bound  to  give  security  for  costs.  Alaska 
Steamship  Co,  v.  Macaulapy  8  R  O.  R.  ^. 

Residenee  Abroad — Opposition  —  Con- 
testant.]— Where  an  opposition  is  filed  to  a 
seizure  in  execution  of  a  judgment,  the  oppo- 
eant  is  the  person  who  "  institutes  a  pro- 
ceeding" within  the  meaning  of  Art.  29,  C. 
C.  and  he  is  not  entitled  to  ask  for  secur- 
ity for  costs  from  the  plaintiff  contesting 
the  opposition  on  the  ground  that  he  resides 
out  of  the  province.  Chenel  v.  Johin,  Q.  R. 
18  S.  C.  393,  3  Q.  P.  R.  355. 

Residemee  Abroad—*'  PlainHff  ''—Claim 
by  Defendant  against  Co-defendant.] — Where 
a  defendant  proceeds  under  Rule  215  to 
seek  relief  from  a  co-defendant  which  he 
would  not  be  entitled  to  upon  the  pleadings 
and  proofs  between  the  plaintiff  and  defend- 
ant, he  is  a  "plaintiff"  within  the  mean- 
ing of  Rule  1198.  and,  if  resident  out  of  the 


jurisdiction,  is  liable  to  an  order  fof  security 
fbr  costs.  Walmsley  v.  Griffith,  11  P.  R. 
139,  considered.  Molsons  Bank  v.  Sawyer^ 
21  Occ.  N.  27,  19  P.  R.  316. 

Residence  Abroad — Return  to  Jurisdic- 
tion— Costs  of  Motion.] — If,  between  the  ser- 
vice of  a  notice  of  motion  for  security  for 
costs  and  the  presentation  thereof,  the  plain- 
tiff becomes  a  resident  of  the  province,  the 
motion  for  security'  for  costs  will  not  be 
granted,  but  the  costs  thereof  will  follow  the 
result  of  the  suit.  Martel  de  la  Chcsnaye  v. 
Leduc,  3  Q.  P.  R.  385. 

Residenee  Abroad  —  Temporary  Resid- 
ence in  Jurisdiction.] — A  foreigner  usually 
residing  abroad  who,  before  the  order  for  se- 
curity^ is  granted,  has  come  to  reside  tem- 
porarily within  the  jurisdiction  for  the  pur- 
pose only  of  prosecuting  his  action,  cannot 
be  compelled  to  give  security  for  costs. 
Violette  v.  Martin,  20  Occ.  N.  88,  33  X.  B. 
Reps.  74. 

Residenee  Ont  of  Provinoe — Family 
in  Province — Business  Out  of.] — The  plain- 
tiff was  manager  of  a  joint  stock  company, 
carrying  on  business  in  Ontario,  with  his 
head  office  at  Woodstock.  His  wife  and 
family  resided  at  Woodstock.  He  was  agent 
of  the  company  at  Detroit,  but  visited  his 
family  once  a  fortnight,  and  sometimes  once 
a  month,  but  not  as  a  rule  for  longer  than 
a  day  and  a  half  at  a  time: — Held,  on 
motion  for  security  for  costs  under  Rule 
1198  (a),  that  the  plaintiff  under  the  above 
circumstances  must  be  taken  to  reside  in 
Ontario.  Moffatt  v.  Leonard,  23  Occ.  N. 
306,  6  O.  L.  R.  383,  2  O.  W.  R.  787,  3  O. 
W.  R.  633. 

Residenee  Ont  of  Provinoe — Petition 
for  Interlocutory  Injunction.^ — ^A  motion  for 
an  interlocutory  injunction  made  by  petition 
before  the  issue  of  the  writ  of  summons,  is 
not  an  action  or  a  suit  or  a  process,  and 
the  party  making  such  motion  cannot,  even 
if  he  does  not  reside  in  the  province  of  Que- 
bec, be  ordered  to  furnish  security  for  the 
costs  of  the  petition.  Ozone  Co,  of  Toronto 
V.   L^ons,  5   Q.   P.   R.  238. 

Residenee  Ont  of  ProTinoe — Plaintiff 
a  Judgment  Creditor  of  Defendant.] — Where 
plaintiff,  a  resident  out  of  the  jurisdiction, 
having  a  judgment  in  the  St.  John  County 
Court  against  the  defendant  for  $67.75, 
which  was  defeated  by  certain  conveyances 
made  by  the  defendant,  brought  a  suit  to 
have  the  same  set  aside  as  fraudulent  and 
void,  he  was  ordered  to  give  security  for 
costs.  Gould  V.  Britt,  23  Occ.  N.  231,  2  N. 
B.    Eq.    Reps.   453. 

Residence  Ont  of  ProTinee  —  Rule 
1198  (ft).] — ^A  man  of  about  thirty  years  of 
age.  who  had  since  childhood  lived  in  the 
T^nited  States,  came  to  Toronto  in  October, 
1902.  to  inspect  for  his  employers,  brokers 
in  New  York,  a  branch  office  in  Toronto. 
He  was  then  instructed  by  his  employers  to 
act  as  telegraph  operator  in  the  Toronto 
office.  These  brokers  gave  up  business  in  a 
few  weeks,  and  he  then  was  employed  as  a 
telegraph  operator  by  their  successors.  The 
business  of  the  successors  also  came  to  an 
end  within  a  few  weeks,  and  in  connection 
with  that  business  the  plaintiff  was  accused 
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by  the  defendant  of  fraud,  and  arrested, 
this  action  for  damages  being  brought  in 
consequence  thereof.  He  was  an  unmarried 
man,  and  had  been  in  the  habit  of  living 
with  his  mother  in  Kansas  City  when  out  of 
employment,  and  he  stated  on  cross-examin- 
ation that  he  would  return  to  the  United 
States  if  he  could  find  employment  there: — 
Held,  that  under  these  circumstances  the  de- 
fendant was  entitled  to  security  for  costs  of 
the  action.  Kavanaugh  y.  Ciissidy,  23  Occ. 
N.  224,  5  O.  L.  R.  614.  S.  C  sub  nom. 
Cavanagh  v.  Cassidif,  2  O.  W.  B,  27,  143, 
303,  391. 

Several  Defendants — Separate  orders  for 
security  —  Compliance  with  —  Sufficiency — 
Further  order.  Urquhart  v.  Aird,  4  O.  W. 
R.  501.  6  O.  W.  R.  155,  506. 

Several  Defendants  —  Solicitor  defend- 
ing by  partner — Right  to  profit  costs — In- 
creased security — ^Measure  of — Ck>st8  of  ex- 
amination for  discovery.  Careto-Oihson  v. 
Millar,  3   O.   W.   R.  417. 

Slander  ImpntinK  Uncl&astity  to 
Married  Woman — Action  by  husband  and 
wife — Separation  of  causes  of  action — Plead- 
ing.    Clark  V.  Cameron,  6  O.  W.  R.  831. 

Stay  of  Prooeedinca — Non-payment  of 
interlocutory  costs — 'Dismissal  of  interlocu- 
tory motions  with  costs  payable  forthwith — 
Vexatious  or  frivolous  motions.  Kcogh  v. 
Brady,  6  O.  W.  R.  552.  846. 


VIII.  Security  fob — Dispensing  with. 

Appeal  to  Conrt  of  Appeal — Poverty 
of  Appellant — Infanou — Divigional  Court  J] — 
Security  for  costs  of  an  appeal  to  the  Court 
of  Appeal  was  dispensed  with,  under  the 
power  given  by  Rule  826,  where  the  appel- 
lant w^as  an  infant  suing  by  her  next  friend, 
and  unable,  by  reason  of  poverty,  to  give  or 
procure  security,  the  circumstances  being- 
that  her  action  had  been  dismissed  by  the 
Judge  at  the  trial,  following  a  reported  de- 
cision of  a  Divisional  Court,  with  which 
the  appellant  would  be  met  if  she  appealed 
to  a  Divisional  Court,  which  she  was  at  lib- 
erty to  do  without  giving  security.  Fahey 
V.  Jephcott,  21  Occ.  N.  155,  1  O.  L.  R.  198. 


IX.  Security  for  Costs — Practice  as  to. 

Affidavit  —  Information.] — An  affidavit 
in  support  of  a  motion  for  security  for  costs, 
in  which  the  deponent  does  not  say  that  he 
personally  knows  that  the  plaintiff  no  longer 
has  his  domicil  in  the  province  of  Quel^ 
but  simply  that  some  one  has  told  him  so, 
is  insufficient.  Bourassa  v.  Confederation 
Life   Assn.,   4   Q.    P.    R.   284. 

Affidavit  of  Merita — Discretion — Cross- 
examination.] — ^The  practice  under  R.  520 
of  the  J.  O.  (C.  O.  1898  c.  21),  as  to  secur- 
ity for  costs,  differs  from  the  English  prac- 
tice in  making  it  obligatory  upon  the  de- 
fendant to  file  the  affidavit  of  himself  or  his 
agent  alleging  he  has  a  good  defence  on  the 
merits.  Quere,  whether  it  is  necessary  to 
set  out  the  grounds  of  defence.     This  Rule 


leaves  the  granting  of  the  security  to  the 
discretion  of  the  Judge  under  the  circom- 
stances  of  each  case.  The  Judge  may  order 
the  deponent  to  be  cross-examined  upon'  his 
affidavit  as  to  the  nature  of  t^e  alleged 
defence  before  deciding  the  motion.  Un- 
der the  circumstances  of  this  case  the  Judge 
was  held  to  have  exercised  a  proper  dis- 
cretion in  refusing  security..  Clark  v.  Ham- 
ilton, 21  Occ.  N.  323,  5  Terr.  L.  R.  110. 

Appeal  —  Chamhers  Orders.] — ^An  order 
was  made  in  Chambers  allowing  the  plain- 
tiff to  amend  his  writ,  and  another  order 
was  also  made  dismissing  the  defendant's 
application  to  set  aside  the  writ.  The  de* 
fendant  by  one  notice  appealed  from  both 
orders : — Held,  tw^o  separate  appeals,  and 
that  security  for  costs  as  of  one  appeal 
was  insufficient.  Sehl  v.  Tugwell,  7  B.  O. 
R.   359. 

Appeal  to  Kiafl^a  Benclt — Application 
of  Security  to  Further  Appeal.] — ^The  bond 
given  by  a  surety  for  the  effective  prosecu- 
tion of  an  appeal  to  the  Court  of  King's 
Bench,  and  the  undertaking  therein  to  ^  pay 
the  amount  of  the  condemnation  which  may 
be  ordered  if  the  judgment  appealed  ^om  be 
confirmed,  applies  to  a  confirmation  by  the 
Court  to  which  the  appeal  ia  made.  The 
obligation  of  the  surety  in  such  case  be- 
comes extinct  if  the  judgment  be  reversed  by 
the  Court  of  King's  Bench,  and  does  not  re- 
vive if  the  judgment  of  the  Court  of  King's 
Bench  be  subsequently  set  aside  by  a  higher 
Court.  Judgment  in  Q.  R.  19  S.  C.  571 
affirmed.  Ouertin  v.  Molleur,  Q  R.  21  S.  C. 
261. 

Applioation    to    Inereaae    Amount  — 

Waiver  of  Objection.]  —  A  respondent  by 
applying  to  increase  the  amount  of  security^ 
for  costs  upon  an  appeal  waives  his  right  to 
object  that  the  security  was  not  originally 
furnished  in  time.  In  re  Oro  Fino  Mines^ 
Limited,  7  B.  C.  R.  38. 

Continnaiioe  of  Original  Seonrity^ 
PendinflT  Appeal.] — The  plain tiflfe,  resi- 
dent outside  the  jurisdiction,  lodged  in  Court 
an  undertaking  as  security  for  costs.  At 
the  trial  the  plaintiffs  succeeded,  and  the  de- 
fendants appealed,  but  before  the  determin- 
ation of  the  appeal  the  plaintiffs  applied  for 
a  release  of  the  undertaking: — Held,  that 
the  security  should  stand  pending  the  appeal. 
Bird  V.  Vieth,  7  B.  a  R.  511. 

Dilatory  Ezoeption — Deposit  —  Certifi- 
cate— Notice — Amendment.]  —  A  motion  for 
security  for  costs  is  a  dilatory  exception,  and* 
cannot  be  granted  unless  notice  of  the  pro- 
thonotary's  certificate  attesting  that  the  de- 
posit required  by  few  has  been  duly  made, 
has  been  given  to  the  opposite  party. — 2. 
The  Court  cannot  remedy  such  omission  by^ 
permitting  the  party  moving  for  security  to 
give  notice  of  the  deposit  and  certificate. 
Wistar  v.  Dunham,  4  Q,  P.  R.  195. 

Extension  of  Time  for  GiTing:,  after- 
Expiry — Mistake  of  Solicitor.]  — An  order 
for  security  for  costs  contained  the  follow- 
ing provision:  "That  in  case  default  is- 
made  in  giving  security  within  the  time 
aforesaid,  this  action  be  dismissed  with- 
costs."  After  the  expiry  of  the  time  limited, 
plaintiff's  solicitor  moved  to  have  the  time- 
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enlarged,  on  the  ground  that  it  was  by  rea- 
son of  a  mistake  on  his  part,  that  secunty 
was  not  given  in  time: — Ueld,  that,  notwith- 
standing the  expiry  of  the  time  limited  in 
the  order,  a  Juc^e  had  jurisdiction  to  enter- 
tain an  application  on  behalf  of  plaintiff  to 
enlarge  the  time,  to  enable  him  to  comply 
with  the  order.  Ordtoap  v.  Le  Blanc,  33  N. 
S.    Reps.    185. 

iMMerijftion.  en  Faux — Amount  of  De- 
posit— Incr€€ts€  or  Reduction.] — The  CJourt, 
after  having  fixed  the  amount  of  a  deposit 
to  be  made  by  a  party  who  inscribes  en  faux 
cannot  increase  or  reduce  such  amount,  es- 
pecially when  the  cause  is  before  the  Uourt 
upon  such  inscription.  L&veill6  v.  Kauntz^ 
5   Q.   P.   R.   101. 

Merita  of  Defence— i>(«cre<to».] — ^The 
defendant,  who  was  sued  on  three  bills  of 
exchange,  moved  for  security  for  costs  on 
an  affidavit  that  he  had  a  good  defence  to  the 
action  on  the  merits,  and  that  he  had  over- 
paid the  plaintiff,  who  resided  out  of  the 
jurisdiction.  The  plaintiff  did  not  cross-ex- 
amine the  defendant  on  this  afBdavit,  but 
filed  affidavits  shewing  admissions  of  the  in- 
debtedness by  the  defendant.  These  affida- 
vits weru  not  answered  or  explained.  The 
Rule  of  Court  in  force  in  the  Territories  re- 
quires an  affidavit  of  merits :  —  Held,  that 
the  Judge  ought  not  upon  an  application  for 
security  to  try  out  the  merits  of  the  defence, 
bat  he  may,  in  his  discretion,  inquire  whether 
the  alleged  merits  are  not  a  mere  pretence; 
and  the  defendant  in  this  case  having  dis- 
closed the  nature  of  his  merits,  the  discre- 
tion of  a  Judge  in  refusing  to  order  security 
for  costs  should  not  be  interfered  with  on 
appeal.     Clark  v.  Hamilton,  21  Occ.  N.  323. 

Motion — No  tice  —  Certifica  t  e.  ]  — Upon  a 
motion  for  security  for  costs,  it  is  not  neces- 
sary to  give  notice  of  the  certificate  of  the 
prothonotary  that  the  deposit  required  has 
been  made.  WUder  v.  Wilder,  4  Q.  P.  R. 
433. 

Motion — Notice  —  Certificate — Deposit,] 
— Where,  in  the  notice  of  the  presentation  of 
a  motion  for  security  for  costs,  no  notice  is 
given  of  the  certificate  of  the  prothonotary 
that  the  deposit  required  by  law  has  been 
made,  the  motion  will  be  rejected  with  costs. 
Robertson  v.  Cobban  Mfg.  Co.,  4  Q.  P.  R. 
.^545.  But  see  Tougain  v.  Canadian  Pacific 
R.   W.   Co.,  ib.  284,  308. 

Motion — Notice  — •  Certificate — Deposit,] 
— Upon  a  motion  for  security  for  costs,  it  is 
not  necessary  to  give  notice  of  the  certifi- 
cate of  the  prothonotary  that  th\9  necessary 
deposit  has  been  made.  Tougain  v.  Cana- 
dian Pacific  R.  TF.  Co.,  4  Q.  P.  R.  S(Xi. 


I — Time — One  Plaintiff  Out  of  Jur- 
isdiction— Costs  of  Contested  Motion.Jr — A 
motion  for  security  for  costs  and  production 
of  power  of  attorney,  notice  of  which  has 
been  given  for  the  1st  September «  may  be 
presented  on  the  lOth  September,  that  being 
the  first  day  of  the  sittings  of  the  Court. — 
2.  A  co-plaintiff  out  of  the  juri.<!diction  is 
rabject  to  the  obligation  of  furnishing  secur- 
ity and  producing  a  power  of  attorney. 
Semble,  that  in  such  circumstances  a  plain- 
tiff who  contests  the  demand  of  security  and 
power  of  attorney  will  be  adjudged  to  pay 
costs.  Slater  Shoe  Co.  v.  Trudeau,  5  Q.  P. 
K.  120. 
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Non-oompllance  witl^  Order — Neglect 
to  indorse  order  with  notice  under  Rule  329 
— Notice  not  applicable.  Thomas  v.  Clark 
<Y.T.),  1  W.  L.  R.  512,  2  W.  L.  R.  126. 

Order  for — Time  for  Furnishing^De- 
fault  —  Dismissal  of  Action  —  Extension  of 
Time.] — If  an  order  granting  a  motion  for 
security  for  costs  does  not  fix  the  time  with- 
in which  such  security  is  to  be  furnished, 
a  second  motion  for  the  dismissal  ,of  the  ac- 
tion on  the  gi*ound^  of  the  default  of  the 
plaintiff  to  obey  the  order,  will  not  be  granted, 
but  the  Court 'will  allow  further  time  to  the 
plaintiff  to  furnish  the  security  required  by 
the  first  order.  Oretiier  v.  Jacques  Cartier 
Pulp  and  Paper  Co.,  5  Q.  P.  R.  84. 

Penalty — Action  for — Alien  Labour  Act.] 
— ^The  plaintiff  in  an  action  brought  to  re- 
cover the  penalty  provided  by  the  Alien 
Labour  Act  (60  &  61  V.  c.  11,  1  Edw.  VII. 
c.  13)  is  bound  to  give  security  for  costs. 
Laurin  v.  Raymond,  7  Q.  P.  R.  209. 

Power  of  Attorney  —  i:Stay  of  Proceed- 
ings— Dilatory  Exception —  Certificate — De- 
posit —  Vacation.]  —  Although  the  defendant 
may  apply  to  a  Judge  or  the  prothonotary, 
out  of  term,  for  a  stay  of  proceedings  until 
security  be  given,  he  can  only  invoke  the 
absence  of  a  power  of  attorney  to  obtain  a 
stay  of  proceedings  until  its  production,  by 
means  of  a  dilatory  exception,  which  can 
only  be  urged  by  a  motion  presented  to  the 
Court.  2.  Such  dilatory  exception  cannot  be 
presented  unless  accompanied  by  a  certi- 
ficate from  the  prothonotary  establishing  the 
deposit  in  his  office  of  the  sum  fixed  by  the 
rule  of  practice,  and  the  defendant  cannot 
afterwards  apply  orally  to  jnake  such  de- 
posit, the  making  of  such  deposit  not  having 
the  effect  of  making  a  motion  addressed  to 
the  Judge  or  prothonotary  a  dilatory  excep- 
tion. 3.  The  Court  has  no  jurisdiction  to 
entertain  a  motion  for  security  for  costs  and 
power  of  attorney  between  the  30th  June 
and  1st  September.  Mitchell  v.  Meldon,  5 
Q.  P.  R.  86. 

Preliminary  Plea — Deposit.] — ^A  motion 
by  which  a  defendant  demands  security  for 
costs  is  a  preliminary  plea,  and  cannot  be 
made  without  a  deposit.  2.  The  Court  has 
no  right  to  give  to  a  defendant  who  has  not 
made  such  deposit  time  to  make  it.  Matc- 
donald  v.  Victoria  Montreal  Fire  Assce.  Co., 
Q.   R.   18  S.  C.  468. 

Preliminary  Plea  -r-  Deposit  —  Law 
Stamps.] — A  motion  for  security  for  costs, 
even  when  not  accompanied  by  a  demand  of 
procuration,  is  a  preliminarjr  exception,  and 
will  be  dismissed  if  made  without  a  deposit 
and  with  nothing  more  than  the  stamps  re- 
quisite for  a  motion.  Taylor  v.  Victoria 
Montreal  Fire  Ins.  Co.,  3  Q.  P.  R.  467. 

Prooeedins  against  Def anltins  Wit- 
ness.]— ^A  witness  against  whom  a  rule  nisi 
is  asked  for  default  of  appearing,  cannot  re- 
quire a  bond  as  security  for  costs  and  power 
of  attorney  to  be  given,  such  a  proceeding 
not  being  the  institution  of  an  action.  In 
re  Ma^i  v.  Ischekawa,  7  Q.  P.  R.  107. 

Rule  1108  (o) — Previous  action  for  same 
cause  against  another  defendant.  Heyder  v. 
New  Ontario  .Sf.  S.  Co.,  6  O.  W.  R.  886. 
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Several  Defendaata — Pr<Bcipe  Orders.] 
— One  of  the  defendants  haying  obtained  on 
pnecipe  an  order  for  security  for  costs,  the 
plaintiffs  complied  with  it  by  paying  $200 
into  Oourt,  after  which  another  defendant, 
without  notice  of  the  previous  order  or  of  the 
payment  into  Court  thereunder,  obtained  an 
order  on  prsBcipe  for  security  for  costs  on  his 
own  behalf: — ^Held,  that  the  plaintiffs  were 
entitled  to  obtain  an  order  providing  that  the 
security  given  by  them  should  stand  as  se- 
curity for  the  costs  of  all  the  defendants, 
but  were  not  entitled  to  have  the  second  order 
for  securitr  set  aside  as  irregular.  Syracuse 
Smelting  Works  v.  Stevens,  21  Occ.  N.  441, 
2   O.   L.   R.    141. 

Stas«  when  Ordered — Exchequer  Court 
of  Canada,] — Under  the  present  practice  of 
the  Court  an  order  for  security  for  costs  may 
be  made  at  any  stage  of  the  proceedings  in  a 
cause.  Wood  v.  The  Queen,  7  S.  C.  B.  634, 
referred  to.  Boston  Ruhher  Shoe  Co.  v. 
Boston  Ruhher  Co.  of  Montreal,  21  Ooc  N. 
279,  7  Ex.  a  R.  47. 

Stay  of  Prooeediasa  until  GlTen  — 

Authority  of  Solicitor  —  Time  for  Motion  — 
Deposit.] — ^A  motion  for  a  stay  of  proceed- 
ings in  an  action  until  the  plaintiff  should 
give  security  for  costs  and  until  his  attor- 
neys should  produce  a  special  procuration,  is 
in  the  nature  of  a  dilatory  exception,  and  it 
should  be  made  within  the  time  allowed  for 
preliminary  pleadings,  and  accompanied  by 
k:  deposit,  even  since  the  amendment  made  to 
Art.  166,  C.  P.,  by  1  Edw.  VII.  c  34  (Q.) 
Singer  Mfg.  Co.  v.  Young,  Q.  R.  19  S.  C. 
396.  ^ 

Time — Delay — Deposit.]  —  A  motion  for 
security  for  costs  can  be  made  pendente  lite, 
upon  producing  an  affidavit  stating  that, 
since  the  institution  of  the  action,  the  plain- 
tiff has  ceased  to  reside  in  the  Province  of 
Quebec.  2.  Such  motion  will  be  granted  if 
made  Within  three  days  after  the  defendant 
has  been  informed  of  the  plaintiff's  change  of 
residence.  3.  Such  motion  need  not  be  ac- 
companied by  th^  deposit  required  by  Art. 
165.  C.  P.  Vanier  v.  Hurtuhise,  4  Q.  P. 
R.  53. 

Time — Notice — Surety — Attorney  for.]  — 
If  a  party  required  to  give  security  for  costs 
does  not  furnish  it  on  the  day  fixed,  such 
party  cannot  afterwards  give  it  except  after 
a  new  notice  of  one  clear  day  to  the  oppo- 
site party.  2.  A  judicial  surety  cannot  be 
represented  by  an  attorney  for  the  purpose 
of  giving  security.  Delisle  v.  McCrea,  Q.  R. 
21   S.   C.   419. 

Trust  Company's  Bond.] — ^A  trust  com- 
pany cannot  force  a  party  to  accept  as  secur- 
ity for  costs  a  bond  executed  by  the  com- 
pany for  a  specific  amount,  nor  force  the 
prothonotary  to  accept  such  security.  Ash- 
worth  v.  Montreal  and  Atlantic  R.  W.  Co., 
5  Q.  P.  R.  29. 


X.  Taxation. 

Abandoned  Appeal — Order.] — ^The  pro- 
duction of  the  notice  of  the  abandonment  of 
an  appeal  will  be  sufficient  authority  for  the 
taxing  officer  to  tax  the  respondent's  costs 
of  the  appeal,  and  an  order  is  not  necessary. 
Fry  V.  Botsford,  9  B.  C.  R.  165. 


Acqniesoenoe — Fer  on  Foreign  Commis- 
sion— Settlement  of  Action.] — ^The  receipt  of 
a  cheque  in  payment  of  fe^s  taxed,  and  the 
signature  to  an  acknowledgment  thereof,  do 
not  amount  to  acquiescence  in  the  taxation 
when  the  cheque  has  not  been  presented  for 
payment,  the  advocate  having  the  conduct  of 
the  cause  not  finding  the  amount  of  it  suffi- 
cient. 2.  The  advocate  of  one  party  who 
does  not  joiu  in  a  foreign  commission,  never- 
theless, has  a  right  to  the  fee  provided  by 
art.  98  of  the  tariff,  if  he  has  received  in- 
structions, examined  the  documents,  etc. 
3.  A  fee,  upon  the  hearing  is  not  allowed  in 
a  cause  declared  to  have  been  settled  between 
the  parties  upon  the  day  on  which  it  has 
been  called  for  hearing.  Sessenwein  v.  Pil- 
low Merseai  Manufacturing  Co.,  6  Q.  P.  R. 
320. 

Action  Dismissed  as  Regards  One 
Plaintiff — Several  Defendants — Defence  in 
Law.] — Where  an  action  brought  by  two 
plaintiffs  is  dismissed,  upon  defence  in  law, 
as  to  one  of  them,  each  of  the  two  defend- 
ants is  entitled  only  to  half  the  costs  of  an 
action  adjudicated  after  the  filing  of  a 
plea  to  the  merits.  Major  y.  Paquet,  6  Q. 
P.  R.  210. 

Aotions  Tried  TesetlLer  —  Separate 
Fees.] — Where  several  actions  for  damages 
have  been  joined  for  the  purposes  of  examin- 
ation and  hearing,  and  judgments  have  been 
given  for  different  amounts,  it  cannot  be  said 
that  the  examination  and  hearing  have  been 
absolutely  the  same  in  the  different  actions, 
and  therefore  a  separate  fee  may  be  allowed 
in  each  action.  Ritson  v.  Arnold,  6  Q.  P.  R. 
239. 

Aotions  Tried  Together  —  Separate 
Fees.] — When  several  issues  are  united  for 
trial,  and  there  is  only  one  enqudte  and  ex- 
amination of  witnesses,  one  argument,  and 
one  judgment  on  the  several  issues,  the  at- 
torney is  not  entitled  to  fees  of  enqu(^te  and 
argument  as  if  there  had  be«i  separate  trials. 
Demers  v.  Sanche,  6  Q.  P.  R-  241. 

Affidavits — Irregular  Filing.] — ^The  costs 
of  affidavits  for  use  on  a  motion  in  the 
Weekly  Court,  filed  with  the  Clerk  in  Chain* 
bers,  instead  of  in  the  Registrar's  office,  as 
required  by  Rule  102,  should  nevertheless  be 
taxed,  if  otherwise  taxable,  where  such  affi- 
davits have  been  before  the  Court  on  the  mo- 
tion and  are  recited  in  the  order  made  there- 
on. Sturgeon  Falls  Electric  Light  and 
Power  Co.  v.  Town  of  Sturgeon  Falls,  21 
Occ.  N.  33,  19  P.  R.  286. 

Affidavits  —  Motion  for  Interim  Injuno- 
tion.] — ^In  the  absence  of  any  objection  of 
the  adverse  party  or  of  any  remark  of  the 
Judge  as  to  the  number  of  affidavits  filed  in 
support  of  or  against  a  petition  for  an  in- 
terim injunction,  the  successful  party  is 
entitled  to  a  fee  upon  each  affidavit  Brault 
V.  Lambert.  6  Q.  P.  R.  402. 

Appeal  to  Fnll  Conrt  —  Costs  not 
Specifically  Awarded — Statute.] — The  costs 
of  an  appeal  may  be  taxed  to  the  successful 
party  although  not  specifically  awarded  by 
the  judgment.  Supreme  Court  Act  (1908-4), 
8.  20,  S.-8.  7.  Kickhush  v.  Cawley,  11  B.  O. 
R,  151,  1  W.  L.  R.  18. 
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Appeal  to  Privy  Counoil  —  Costs  In- 
curred in  Canada — Taxation  —  Rule  125& — 
'Non-retroaciivity.^  —  Rule  1256,  providing 
that  when  the  costs  incurred  in  Gknada  of 
an  appeal  to  the  Privy  Council  have  been 
awarded,  and  have  not  been  taxed  by  the 
registrar  of  the  Privy  Council,  they  may  be 
taxed  by  the  senior  taxing  officer,  and  the 
taxation  shall  be  according  to  the  scale  of 
the  Privy  Council,  is  not  to  be  construed  as 
applying  to  a  case  in  which  the  judgment  en- 
titling a  party  to  costs  was  entered  before 
the  Rule  was  made.  The  quantum  of  costs, 
as  well  as  the  right  to  them,  is  ascertained 
at  the  time  of  the  judgment,  and  the  quan- 
tum cannot,  without  the  clearest  words,  be 
altered  by  a  subsequent  change  in  the  tariff, 
or  by  the  creation  of  a  tariff  which  had  no 
existence  until  after  the  judgment.  Earle  v. 
Burland,  24  Occ  N.  355,  8  O.  L.  R.  174,  3 
O.  W.  R.  702. 

Compensation  for  I«andfl  Taken  for 
Railway  —  Arbitration  —  Claimants  sev- 
ering— ^Estates  under  will.  Re  Murphy  and 
Lindsay,  Bohcaygeon,  and  Pontypool  R.  W. 
Co..  6  O.  W.  R.  361. 

Conserratory  Intervention — Leave  to 
Contest.]  —  The  original  plaintiff,  who  ob- 
tains leave  to  contest,  after  inscription  <  ex 
parte,  a  conservatory  intervention,  will  be 
ordered  to  pay  the  difference  between  the  fees 
provided  by  art.  8,  and  those  provided  by  art. 
10  of  the  tariff.  Williamson  v.  Bradshaw, 
6  Q.  P.  R.  385. 

Costs  of  Appeal — Dismissal  as  to  One 
Party — Half  Fees.]  —  Where  an  appeal  is 
dismissed  upon  motion  as  to  one  of  the  par- 
ties only,  the  advocate's  fee  will  be  the  whole 
fee  fixed  by  the  tariff,  and  not  merely  the 
half  of  such  fee.  Leduo  v.  Parish  of  St, 
Louis  de  Gonzague,  5  Q.  P.  R.  448. 

Counsel  Fee  —  Adjournment  of  Hearing 
of  Appeal — Negotiations  for  Settlement.] — 
After  an  appeal  was  opened,  it  stood  over  at 
the  suggestion  of  the  Court  in  order  to  give 
the  parties  an  opportunity  to  settle;  the 
negotiations  for  settlement  were  unsuccess- 
ful; and  the  appeal  was  ultimately  dismissed 
with  costs: — Held,  that  the  successful  party 
was  entitled  (1)  to  a  counsel  fee  (under  item 
224  of  the  tariff  of  costs)  on  the  first  day's 
hearing,  and  (2)  to  an  allowance  for  costs 
of  the  negotiations  for  settlement  under  item 
81  of  schedule  No.  4.  Milton  v.  District  of 
Surrey,  10  B.  a  R,  325. 

Counsel  Fees — Adjournment  of  Trial.] — 
Except  as  otherwise  specially  provided,  only 
one  counsel  fee  can  be  taxed  in  an  action. 
Such  fee  must  be  taxed  on  the  completion 
of  the  action,  and  cannot  be  taxed  before 
that  event  is  reached.  Where  on  a  motion 
for  a  continuance,  based  upon  the  absence 
through  illness  of  the  defendant,  who  was  al- 
leged to  be  a  necessarv  and  material  witness 
in  bis  own  behalf,  the  continuance  prayed 
for  was  granted  on  payment  by  the  defend- 
ant of  costs  of  the  day : — Held,  that  a  counsel 
fee  was  improperly  allowed  as  part  of  such 
costs;  and  an  appeal  from  an  order  review- 
ing the  taxation  and  striking  out  the  item 
was  dismissed.  Acadia  Loan  Corporation  Y. 
WeHtworth,  37  N.  S.  Reps.  316. 

Counsel  Fees — Demand  of  Abandonment 
-Contestation.] — ^The  fees  upon  a  contesta- 
tion of  a  demand  of  abandonment  are  t^ose 


provided  by  art.  125  of  the  tariff.  Riou  v. 
Massd,  4  Rev,  Leg.  N.  S.  449,  followed. 
Lynn  v.  Schloman,  3  Q.  P.  R.  363. 


Comnsel  Fees — Exception  to  the  Form.] 
— The  fees  of  an.  advocate  upon  an  exception 
to  the  form  dismissed  are  those  mentioned  in 
item  23  of  the  tariff  of  the  Superior  Court; 
and  not  fees  appropriate  to  a  simple  motion. 
Fonderie  de  Drummondville  v.  Rohillard,  3 
Q.  P.  R.  378. 

Counsel  Fees  —  Revising  Pleadings.] — 
The  fee  allowed  by  item  230  of  the  tariff  for 
settling  and  revising  refers  to  a  party's  own 
pleadings,  and  not  to  the  pleadings  received 
from  the  opposite  party,  and  the  allowanoe 
on  a  taxation  of  a  fee  oi  $10  to  the  plaintiff 
on  receipt  of  the  statement  of  defence,  as 
'*  fee  to  counsel  advising  thereon,"  is  impro- 
per, but,  in  a  special  case,  a  fee  may  be  al- 
lowed under  item  229.  Blair  v.  British  Col- 
umbia Express  Co.,  11  B.  C.  R.  153. 

Counsel  Fees  Paid  to  Partner  of 
Litiflrant  —  Affidavit  of  Payment  made  by 
Counsel — Disallotoing  Costs  of — Brief — Cor- 
respondence.]— Where  counsel  fees  were  paid 
by  a  member  of  a  firm  of  barristers  and  so- 
licitors, to  his  partner  for  the  latter's  services 
as  counsel  in  an  action  in  which  the  former 
was  defendant,  under  a  prior  agreement  to 
pay  such  fees  as  would  be  payable  to  coun- 
sel outside  the  firm: — Held,  that  such  coun- 
sel fees  should  be  taxed  to  the  defendant 
against  the  plaintiff  under  a  judgment  dis- 
missing the  action  with  costs^  Henderson  v. 
Comer,  3  U.  C.  L.  J.  O.  S.  29,  followed. 
Upon  the  taxation  the  defendant  made  an  .affi- 
davit of  iMtyment  of  fees  to  his  partner,  and 
the  latter  also  made  an  affidavit,  upon  which 
he  was  cross-examined : — Held,  that  the  defen- 
dant was  not  entitled  to  tax  the  costs  of  or 
occasioned  by  the  latter  affidavit : — Held,  also, 
per  Britton,  J.,  that  the  discredon  of  the 
taxing  officer  in  allowing  the  deiendant  the 
costs  of  briefing  correspondence  between  the 
parties,  should  not  be  interfered  with  on  ap- 
peal, although  the  correspondence  was  not 
used  at  the  trial.  Johnston  v.  Ryckman,  24 
Occ.N.  221,  7  O.  L.  R.  511,  1  O.  W.  R.  720, 
2  O.  W.  R.  1088,  1113,  3  O.  W.  R.  198. 

Connterolaim  —  Instructions  —  Brief — 
Counsel  Fees — Costs  of  Taxation  and  Ap- 
peals.]— In  an  action  to  which  the  defendant 
pleaded  a  counterclaim,  the  plaintiff  was  held 
entitled  to  the  costs  of  the  action,  and  the 
defendant  to  the  costs  of  the  counterclaim : 
— Held,  that  the  defendant,  as  part  of  her 
costs,  was  entitled  to  tax  a  counsel  fee,  and 
that  the  fact  that  there  was  no  r^ply  to  the 
counterclaim  was  not  material,  it  being  the 
existence  of  the  defence  to  the  action  which 
determined  whether  it  was  a  case  for  a< 
counsel  fee  or  not: — Held,  following  Atlas 
Metal  Co.  v.  Miller,  [1898]  2  6.  B.  506,  that 
the  defendant  was  not  entitled  to  tax  "  in- 
structions to  sue,"  but  was  entitled  to  tax 
**  instructions  for  counterclaim."  With  re- 
spect to  the  amount  of  "  brief  "  and  "  coun- 
sel fee  "  taxed,  the  taxing  master's  judgnjent 
ought  not  to  be  disturbed,  especially  after  it 
had  been  affirmed  by  a  Judge.  The  **  one- 
sixth  rule"  (O.  63,  r.  23)  is  imperative,  and 
there  being  in  this  case  no  reason  for  de- 
parture from  it,  the  appeal  of  each  parly 
should  have  been  and  should  now  be  dis- 
missed with  costs.  Bauld  v.  Eraser,  36  N. 
S.  Reps.  21. 
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Criminal  Libel  —  Action  —  ISta^  — 
Criminal  Code,  »«.  SSS-5] — N.,  after  hia  ac- 
quittal (at  the  third  trial)  on  a  charge  of 
criminal  •  libel,  proceeded  to  tax  his  cost^  as 
provided  by  the  Criminal  Code,  and  moved 
before  the  trial  Judge  for  the  costs  of  some 
commission  evidence  used  at  the  first  trial. 
The  motion  was  dismissed  (22  Occ.  N.  275, 
8  B.  C.  R.  276,  Rex  v.  Nichol),  and  it  was 
decided  that  the  prosecutors  were  not  liable 
for  the  costs  of  the  two  abortive  trials.  As 
there  was  no  appeal  from  that  order,  N. 
abandoned  the  taxation,  and  commenced  this 
action  for  his  costs.  The  defendants  applied 
for  a  st^y  of  proceedings: — Held,  that  the 
plaintiff  snould  not  be  allowed  to  pursue  both 
i-emedies  at  once,  but,  as  in  the  other  pro- 
ceeding there  was  no  appeal,  tliis  action 
should  be  allowed  to  proceed,  provided  that 
the  plaintiff  would  undertake  to  abide  by  such 
order  as  might  be  made  at  the  trial  with  re- 
gard to  the  costs  of  the  taxation  proceedings 
thrown  away,  and  in  the  event  of  the  plaintiff 
giving  such  undertaking  the  taxation  proceed- 
ings should  be  stayed.  Nichol  v.  Pooley,  22 
Occ.  N.  127,  9  B.  C.  R.  21,  363. 

Deposition  in  Circuit  Court.]  —  The 

costs  of  a  deposition  taken,  on  consent  of 
parties  by  stenography,  cannot  be  taxed  in 
a  Cii-cuit  Court.    Lewis  v.  Hudson's  Bay  Co., 

0  Q.  P.  R.  97. 

Desistment — Fee  on  Hearing  —  Inscrip- 
tion,]— When  the  plaintiff  desists  from  his 
demand  after  inscription  for  hearing  on  the 
merits,  the  defendant  has  no  right  to  the 
fee  upon  the  hearing  allowed  by  art.  36  of 
the  tariff.     Bigras  v.  Viau,  6  Q.  P.  R.  332. 

Distribution  of  Costs — Several  Causes 
of  Action— Judgment.] — ^The  judgment  in  an 
action  for  slander  provided  **  that  the  plain- 
tiff do  recover  against  the  defendant  in  re- 
spect of  the  matters  set  forth  in  the  3rd  and 
5tb  paragraphs  of  the  statement  of  claim  the 
sum  of  $1  and  costs  to  be  taxed,*'  and  **  that 
the  defendant  recover  from  the  plaintiff  in 
respect  of  the  matters  set  forth  in  the  4th 
and  6th  paragraphs  of  the  statement  of 
claim  his  costs  to  be  taxed :" — Held,  affirm- 
ing the  decision  of  Meredith,  C.J.,  that  the 
taxing  officer  rightly  taxed  under  the  judg- 
ment to  the  plaintiff  the  general  costs  of  the 
cause,  except  so  much  of  them  as  were  occa- 
sionecl  by  the  causes  of  action  upon  which  he 
failed,  and  to  the  defendant  only  the  costs 
of  the  issues  upon  which  he  succeeded,  the 
latter  being  set  off.  Sparrow  v.  Hill,  7  Q. 
B.  I).  362,  8  Q.  B.  D.  479.  followed,  Davis 
v.  Hord,  22  Occ.  N.  285,  292,  4  O.  L.  R.  466, 

1  O.  W.  R.  418,  471. 

Distribution — Part  failure — Jurisdiction 
of  taxing  officer — Objection — ^Waiver.  Pugh 
v.  Hogate,  3  O.  W.  R.  799,  4  O.  W.  R.  212. 

Double  Fees  —  Cross-demurrers.] — The 
defendant  answered  the  action  by  a  demurrer 
and  by  a  special  plea;  the  plaintiff  de- 
murred to  the  latter;  and  the  parties  were 
heard  upon  these  two  issues  of  law.  The 
demurrer  of  the  defendant  was  overruled 
with  costs,  and  the  demurrer  of  the  plaintiff 
was  allowed  with  costs.  The  prothonotary 
allowed  the  plaintiff,  pursuant  to  art.  24  of 
the  Superior  Court  tariff,  a  fee  upon  the  de- 
murrer of  the  defendant  and  another  upon 
the  plaintiff's  own  demurrer,  seeing  that  he 


had  succeeded  upon  the  two  issues.  This 
was  affirmed'  upon  revision.  Luneau  v.  Lu- 
neau,  Q.  R.  19  S.  C.  146. 

Evideneo  —  Brief  of,  used  by  opposite 
counsel.  Pennington  v.  Honsinger,  1  O.  W. 
R.  270,  507. 

Examination  for  DiseoTery.  Idding- 
ton  V.  Douglas,  2  O.  W.  R.  734. 

Examination  for  Diseovery  —  Ruling 
of  senior  taxing  officer — Appeal — ^Time — Ex- 
tension— Rules  767,  774.  Mann  v.  Critten- 
den, 6  O.  W.  R.  799,  11  O.  L.  R.  4a 

Eachibit — Specially  Obtained  Document.1 
— The  costs  in  relation  to  an  exhibit  which 
forms  part  of  the  documents  of  title  of  the 
party  who  files  it,  should  not  be  included  in 
taxation  unless  it  is  stated  that  such  copy 
has  been  specially  ordered  and  obtained  for 
the  purpose  of  filing  it  in  the  action.  La- 
voignat  v.  Mackay,  o  Q.  P.  R.  408. 

En  Parte  Canse — Notice  of  Taxation — 
Necessity  for — Execution — Opposition,  ]  — In 
an  ex  parte  cause  in  the  Circuit  Court  it  is 
not  necessary  to  have  the  bill  of  costs  taxed 
adversely  before  issuing  execution.  An  oi>- 
position  based  solely  upon  want  of  notice  of 
taxation,  without  any  allegation  of  over- 
charge, will  be  dismissed  with  costs.  Poirier 
v.  Oirard,  4  Q.  P.  R.  124. 

niesal  Bond  —  Leave  to  Regularize  — 
Costs  of  Adverse  Party.']  —  If  a  judgment 
permits  an  appellant  to  complete  a  security 
bond  which  has  been  declared  illegal,  the 
costs  of  the  respondent  comprise  the  attend- 
ance when  the  security  was  given,  unless  the 
judgment  specifies  that  costs  of  motion  only 
are  granted.  Oelinas  v.  La  Compagnie  du 
Magasin  du  Peuple,  7  Q.  P.  R.  98. 

Instmetions  for  Affidavit — Af^avii  on 
Production — Order — Review.] — ^The  following 
items  were  allowed  to  the  plaintiff  against  the 
contention  of  the  defendant:  1.  Instructions 
for  affidavit  of  writ  of  replevin.  2.  Two 
separate  affidavits  on  production  by  co-plain- 
tiffs, where  they  resided  in  different  parts  of 
the  country.  3.  An  order  postponing  trial 
on  the  application  of  the  defendant,  on  terms 
of  payment  of  costs,  taken  out  by  the  plain- 
tiff, where  the  defendant  had  neglected  to 
take  out  order.  An  application  by  the  de- 
fendant to  have  deducted  from  the  bill  certain 
costs  of  the  day,  alleged  to  have  been  im- 
properly allowed  on  a  previous  taxation  not 
appealed  from,  was  not  entertained.  Allison 
V.  Christie,  2  Terr.  L.  R.  279. 

Items — Copies  of  Interlocutory  Orders — 
Rehearing  of  Motion,] — ^In  the  district  of 
Montreal  the  practice  is  to  put  upon  the  re- 
cord copies  of  all  the  judgments  rendered  in 
the  course  of  the  pendency  of  a  cause;  and 
the  costs  of  such  copies  will  be  taxed.  2.  If 
a  motion  seeks  for  a  condemnation  in  a  case 
in  which  the  opposite  party  has  not  con- 
formed to  an  order  of  the  Court,  there  is 
ground  for  presenting  anew  the  motion  in  the 
case  in  which  the  order  has  not  been  exe- 
cuted, and,  therefore,  to  claim  a  fee  for  re- 
hearing. Werthemer  v.  Boulanger,  5  Q.  P. 
R.  293. 


Motion  to  Dismiss  Action  for  'Waa-t 
of  Prosecntion  —  Interlocutory  application 
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— Affidavit — Information  and  brief — Brief  and 
instmctions  for  brief — Counsel  fee.  Qihson 
V.  Drennan  (N.  W.  T.),  1  W.  L.  R.  577. 

Motton  to  Review^  —  Limitation  to 
Specific  Objections — Reference  of  Whole  BiU 
to  Taxing  Officer  at  Toronto  as  upon  Revi- 
sion —  Erroneous  Practice  —  General  Ohjec- 
lion  to  all  Items  —  Delegation  of  Judge's 
Duty  to  Taring  Officer.] — Defendants,  being 
dissatisfied  with  a  taxation,  delivered,  pur- 
suant to  Rule  1182,  to  plaintiff  and  to  the 
taxing  officer,  objections  in  writing  to  the 
taxation.  Besides  specifying  as  objected  to, 
a  large  number  of  items'  in  the  bill,  giving 
reason  therefor,  concluded  with  the  follow- 
ing general  complaint :  **  The  defendants  also 
complain  that  the  bill  generally  is  exorbitant, 
that  the  allowances  as  a  rule  are  too  large, 
and  that  altogether  too  much  has  been  taxed 
for  folios,  attendances,  etc.,  etc."  The  local 
taxing  officer  confirmed  his  previous  taxation 
but  did  not  state  his  reasons  for  his  so  doing. 
Falconbridge,  C.J.,  in  Chambers,  referred 
plaintifTs  bill  of  costs  to  the  senior  taxing 
officer  at  Toronto  to  be  taxed  as  upon  a  revi- 
sion of  taxation  and  to  report.  On  appeal 
from  this  order  it  was  held :  A  Judge  in 
Chambers,  upon  an  application  to  him  under 
Rule  774  to  review  a  taxation,  has  no  juris- 
diction to  delegate  the  duty  which  the  rule 
imposes  upon  him,  to  a  taxing  officer  at 
Toronto,  or  to  anyone  else.  He  may  take 
the  opinion  of  that  officer  as  to  any  and  all 
matters  arising  upon  the  application,  for  his 
own  information,  but  the  parties  are  entitled 
to  have  his  opinion,  and  his  alone,  in  deter- 
mining the  questions  raised  by  the  appeal. 
Quay  V.  Quay,  11  P.  P.  258.  overruled. 
CampheU  v.  Barker,  2  O.  W.  R.  504,  5  O.  W. 
R.  372,  9  O.  L.  R.  291. 

Hew  Tariff.]  —  Plaintiff  taxed,  in  1896, 
his  costs  of  recovering  judgment,  and  on 
appeal  it  was  ordered  that  there  should  be  a 
new  trial  and  that  the  costs  of  the  first 
trial  should  follow  the  event.  Plaintiff, 
finally,  in  1901,  recovered  judgment  with 
costs: — ^Held.  that  the  costs  of  the  first  trial 
were  not  now  taxable  under  the  new  tariff, 
which  came  in  force  in  1897,  but  that  the 
old  taxation  must  stand.  Semble,  costs  in- 
curred before  the  new  tariff  came  into  force 
are  still  taxable  under  the  old  tariff.  Harris 
V.  Dunsmuir,  9  B.  C.  R.  317. 

Hotlea — Qwintum  of  Costs  —  Intervention 
— Inwlvent  Estate — Curator,] — If  a  party, 
who  has  received  notice  that  a  bill  of  costs 
will  be  taxed,  does  not  attend  ui>on  the  day 
fixed  in  the  notice,  but  merely  urges  his 
reasons  against  the  taxation  in  a  letter  ad- 
dressed to  the  prothonotary,  the  party  who 
has  ^ven  the  notice,  and  who  has  not  had 
his  bill  taxed  at  the  time  fixed,  may  have 
It  taxed  later,  at  his  pleasure,  in  the 
absence  of  his  opponent.  2.  Upon  an  inter- 
vention made  by  the  curator  of  the  insolvent 
estate  of  the  defendants  upon  a  saisie  conser- 
vatoire, and  where  such  curator  contests, 
not  the  claim  of  the  plaintiff,  but  only  his 
right  to  the  effects  seized,  the  bill  of  costs 
of  the  curator,  whose  intervention  has  been 
maintained,  will  be  taxed  pursuant  to  art. 
00  of  the  tariff,  and  not  merely  as  if  it  was 
for  costs  of  a  petition  to  set  aside  the  seizure. 
Semble,  that  costs  incurred  by  a  curator  in 
litigating  a  proceeding  in  the  name  of  an 
insolvent  are  payable  by  the  unsuccessful 
party  in  such  proceeding,  and  not  out  of  the 


insolvent  estate,  except  in  case  of  default  of 
the  unsuccessful  party  to  pay  them.  Auger 
v.  Montamhault,  5  Q.  P.  R.  21. 

Opposition  —  Amendment  —  Fees.]  —  If, 
after  contestation  filed,  the  opposant  is  allow- 
ed to  file  an  amendment  to  his  opposition, 
necessitating  the  filing  of  a  new  contestation, 
the  opposant  will  not  be  entitled  thereby  to 
two  fees  on  contestation  and  two  additional 
fees,  but  only  to  such  fee  as  the  Court  will 
allow  him,  the  costs  of  the  amendment  having 
been  reserved.  Canada  Industrial  Co.  v.  Ken- 
sington Land  Co.,  6  Q.  P.  R.  237. 

Opposition — Dismissal.]  —  The  fee  on  a 
motion  to  dismiss  an  opposition  is  that  of  an 
ordinary  motion  and  not  of  a  preliminary  ex- 
ception.    Giguhre  v.  Payette,  6  Q.  P.  R.  178. 

Opposition — Dismissal.] — The  fee  of  the 
advocate  of  an  execution  creditor  who  obtains, 
upon  motion,  the  dismissal  of  an  opposition, 
is  the  fee  appropriate  to  an  opposition  dis- 
missed upon  preliminary  exception.  Smith 
V.  Lapointc,  6  Q.  P.  R.  216. 


Partition  Prooeedins* — Taxed  costs  — 
Special  circumstances.  McLaughlin  v.  Mc- 
Laughlin, 1  O.  W.  R.  378,  424. 

Petition  for  Revision  —  t>csistmcnt 
from  Taxation.] — A  party  who>has  had  a  bill 
of  costs  taxed  to  him  adversely,  may,  after  a 
petition  for  revision  of  the  taxation  has  been 
presented  and  taken  into  consideration,  desist 
from  the  certificate  of  taxation  obtained  by 
him,  upon  paying  the  costs  of  the  petition  for 
revision.  Bergeron  v.  Brunet,  5  Q.  P.  R. 
429. 

Railway  Aot — Delegation  hy  Judge — Re- 
view of  Taxation  —  Principle  of  Ttixation  — 
/ terns — Desistment — Arbitration.  ]  — ^The  usual 
and  convenient  course  in  regard  to  costs  of 
proceedings  under  the  Railway  Act,  51  V.  c. 
29  (D.),  provided  for  by  ss.  154  and  158,  is 
not  for  the  Judge  to  tax  in  the  first  instance, 
but  to  relegate  the  bill  of  costs  to  an  officer 
conversant  with  the  practice  of  taxation  to 
ascertain \ what  has  been  properly  incurred; 
and  his  conclusions  may  be  adopted  or  varied 
by  the  Judge.  If  lands  are  taken  compulsorily 
the  costs  should  be  allowed  in  larger  measure 
than  in  ordinary  litigation,  but  in  a  case  of 
mere  desistment.  it  is  enough  if  the  bill  is 
fairly  taxed:  Held,  with  regard  to  items  in 
dispute  upon  taxation — 1.  That  a  consent  to 
take  possession  was  not  part  of  desistment 
proceedings,  and  the  costs  of  it  were  properly 
disallowed.  2.  That  costs  of  8tei>s  taken  to 
appoint  a  third  arbitrator  were  not  costs  of 
the  land  owner;  the  appointment  was  a 
matter  to  be  arranged  by  the  two  arbitrators 
already  named.  3.  That  *'  instructions  for 
brief "  upon  arbitration  should  be  allowed. 
4.  That  what  was  actually  disbursed  in 
witness  fees  to  a  necessary  and  material 
witness  as  to  value  should  be  allowed.  5. 
That  the  quantum  of  the  counsel  fee  upon 
the  arbitration  was  in  the  discretion  of  the 
taxing  officer,  and  should  not  be  interfered 
with.  6.  That  "  instructions  to  move  for 
costs  of  arbitration  "  was  properly  disallowed 
by  the  taxing  officer,  in  the  discretion  given 
by  item  38  of  the  tariff  of  the  Supreme  Court 
of  Judicature.  7.  That  the  costs  of  a  formal 
order  for  taxation  and  its  incidents,  and  not 
a  mere   fiat   or  direction   to   tax,   should   be 
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allowed,  the  liability  for  coats  having  been 
disputed :  see  6  O.  L.  R.,  543.  In  re  Oliver 
and  Bay  of  Quinte  R.  W.  Co,,  24  Occ.  N. 
2^1  7  O.  L.  ll.  567,  2  O.  W.  R.  953,  3  O.  W. 
R.  318. 

ReKistration  of  Jndfrment  —  Copy  ^- 
Appeal,] — Held,  on  appeal  from  the  taxation 
of  the  prothonotary,  that  the  party  who  ob- 
tains judgment  has  a  right  to  have  a  copy  of 
it  made  and  to  have  it  registered,  and  the  ex- 
pense forms  part  of  the  costs  of  the  cause  and 
may  be  recovered  from  the  adverse  party, 
if  the  judgment,  as  in  this  case,  is  confirmed, 
*or  if  the  opposite  party  does  not  appeal. 
Luneau  v.  Luneau,  Q.  R.  19  S.  C.  146. 

Rehearins — Fee  on  Enquite.] — After  a 
cause  has  been  dismissed  at  the  hearing, 
and  a  rehearing  has  become  necessary,  the 
parties  are  entitled  to  a  fee  upon  the  rehear- 
ing, but  not  to  a  second  fee  upon  the  enqu(^te. 
Coke  v.  Arnold,  6  Q.  P.  R.  238. 

Revlew^  —  Abandoned  Appeal  —  Briefs  — 
Counsel  Fee.]— On  the  20th  May  the  plain- 
tiffs gave  notice  of  appeal,  to  come  on  at  the 
November  sitting  of  the  full  Court,  from  an 
order  requiring  them  to  give  security  for  the 
costs  of  the  action.  On  the  3rd  June  the 
appeal  was  abandoned :— 'H-eld,  on  a  review 
of  taxation,  that  the  respondents  were  en- 
titled to  tax  briefs  and  a  counsel  fee.  Coun- 
sel fee  under  the  circumstances  fixed  at  $10. 
A  taxation  may  be  reviewed  under  Rule  583, 
as  well  as  under  Rule  790.  Fry  v.  Boisford, 
2:1  Occ.  N.  378,  9  B.  C.  R.  207. 


r — Irregular  Proceedings  —  Insuffi- 
cient Affidavit  on  Production — Several  Sub- 
pcsnas,] — It  is  not  open  to  a  party  on  taxa- 
tion of  costs  to  take  objections  which  could 
or  should  have  been  taken  by  application  to 
set  aside  the  proceedings,  or  by  way  of  ap- 
peal. On  this  principle  costs  were  allowed 
as  follows :  (1)  The  costs  of  an  order  de  bene 
esse,  irregularly,  obtained,  were  allowed  to  the 
defendant,  where  no  application  had  been 
made  to  set  it  aside,  and  the  plaintiff's  advo- 
cate had  attended  on  the  examination:  (2) 
the  costs  of  an  insufficient  affidavit  on  produc- 
tion, where  an  application  for  a  better  affi- 
davit had  been  dismissed  and  no  appeal 
taken:  (3)  the  costs  of  an  order  to  examine 
the  plaintiff  issued  ex  parte  and  without  no- 
tice, where  an  application  to  set  it  aside  had 
been  refused,  and  the  grounds  of  the  refusal 
were  not  shewn  on  the  r^view.  A  subpcena 
for  each  of  several  witnesses  may  be  allowed 
where  they  reside  in  different  parts  of  the 
country,  and  the  same  original  cannot  be  con- 
veniently produced  to  them  all.  Craig  v.  New 
Oxley  Ranche  Co,,  2  Terr.  L.  R.  277. 

Severiiii:  Defences  —  Items  —  Setting 
Aside  Judgment — Fi.  Fa.  Lands — Examin€h 
tion  for  Discovery,]  —  Where  an  action  is 
brought  against  two  or  more  defendants,  and 
any  defendant  separates  in  his  defence,  and 
the  judgment  is  against  all  the  defendants, 
the  law  is,  that  each  of  them  is  liable  to  the 
plaintiff  for  all  costs  taxed  by  him  as  pro- 
perly Incurred  by  him  in  the  maintenance  of 
his  action,  except  as  to  costs  caused  to  him 
by  so  much  of  the  separate  defence  of  any 
defendant  as  is  and  can  be  a  defence  for 
that  defendant  only  as  distinguished  from 
the  o'ther  defendants.  The  rule  in  Stumm 
V.  Dixan,  22  Q.  B.  D.  99,  529,  applied  to 
an    action    on    a    contract.        In    an    action 


against  two  joint  makers  of  a  promissory 
note,  who,  though  they  set  up  substantially 
the  same  defence,  severed  in  their  defences : — 
Held,  that  on  the  taxation  of  the  plaintiff's 
costs  the  following  items  should  be  allowed 
as  against  both  defendants:  (1)  costs  of  a 
concurrent  writ  of  summons  against  one 
of  the  defendants:  (2)  costs  occasioned  by 
the  separate  defences  of  each  defendant;  (3) 
costs  of  the  examination  for  discovery  of 
one  of  the  defendants,  although,  as  the  other 
defendant  had  not  been  notified  of  the  in- 
tention to  hold  the  examination,  the  deposi- 
tions were  not  admissible  in  evidence  against 
him.  Where  a  judgment  by  de^ult  was 
set  aside,  and  the  defendant  was  given  leave 
to  defend  on  payment  of  costs: — Held,  that 
the  defendant  was  liable  to  pay  the  costs 
of  a  fi.  fa.  lands  issued  concurrently  with  a 
fi.  fa.  goods.  Lougheed  v.  Parrish,  4  Terr. 
L.  R.  54. 

Solioitor's   Iietter    before    AotiLon.] — 

A  debtor  is  not  obliged  to  pay  the  costs  of 
a  letter  before  action  received  from  an  ad- 
vocate. Rioux  V.  Plaisance,  Q.  R.  21  S.  C. 
574.  Lay  v.  Cantin,  Q.  R.  23  S.  C,  405. 

SolleitoT*8   Iietter    before    ActiLon.] — 

A  debtor  who  receives  a  solicitor's  letter, 
cannot,  as  against  the  solicitor,  or  the  cre- 
ditor, be  required  to  pay  a  fee  for  such 
letter.     Robson  v.  Smith,  5  Q.  P.  R.  252. 

Special  Fee — Allowance  by  Judge,]  —  A 
Judge  will  not  take  cognizance  of  a  bill  of 
costs  and  allow  a  special  fee,  until  the  bill 
has  been  taxed  by  the  prothonotary.  Camp- 
bell V.  Montreal  Street  R,  W,  Co.,  7  Q.  P. 
R.  79. 

Supreme  Conrt  of  Canada  —  Staying 
Taxation,] — At  the  trial  the  plaintiffs'  ac- 
tion was  dismissed,  but  the  full  Court  allowed 
an  appeal  by  the  plaintiffs.  On  appeal  the 
Supreme  Court  of  Canada  allowed  the  appeal 
of  a  defendant,  W.,  and  ordered  the  plaintiffs 
to  pay  him  the  costs  of  that  appeal  and  also 
all  costs  in  the  Court  below,  except  in  so 
far  as  he  was  to  be  regarded  as  the  repre? 
sentative  of  the  mortgagor  in  an  action  to 
realize  a  mortgage  security,  which  costs  were 
reserved  till  final  decree.  By  the  same 
judgment  the  action  was  dismissed  as  against 
W.,  except  in  so  far  as  it  was  considered 
to  be  in  the  nature  of  a  mortgage  action 
for  the  purpose  of  enforcing  a  security : — 
Held,  reversing  an  order  staying  the  taxation 
of  W.'s  costs  of  appeal  to  the  full  Court  un- 
til final  decree,  that  there  was  no  jurisdic- 
tion to  make  the  order  staying  taxation.  The 
application  should  have  been  made  to  a  Judge 
of  the  Supreme  Court  of  Canada  instead. 
Merchants  Bank  of  Halifax  v.  Houston,  22 
Occ.  N.  339.  9  B.  C.  R.  158. 

Tarilf — Provisions  of — Circuit  Court,'] — 
Where  an  action  is  dismissed  upon  motion 
for  peremption,  after  the  filing  of  a, plea  to 
the  merits,  Art.  8  of  the  tariff  of  fees  of 
advocates  in  Circuit  Courts  applies  to  the 
taxation  of  the  costs,  and  not  Art.  9.  Moody 
v.  Lachance,  6  Q.  P.  R.  99. 

Trial    of    ScToral   Actions    ToK«tKer 

— Effect  on  Costs — Witness  Fees — Party  in 
Interest — Bailiff^s  Fees — Search  for  Absent 
Defendant,] — ^The  fact  that  several  actions 
are  tried  together  does  not  prevent  the  advo- 
cates from  receiving  the  fees  on  examination 
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and  hearing  for  each  of  the  causes,  but  only 
reduces  the  costs  of  stenography  and  witness 
fees.  2.  Witness  fees  may  be  allowed  for 
the  person  declared  elected  by  a  judgment 
sostaiAing  a  qno  warranto,  if  he  is  not 
otherwise  a  party  to  the  proceeding.  9^ 
Where  the  defendant  is  designated  in  the  writ 
of  summons  as  absent,  the  bailiff  will  not 
be  allowed  on  taxation  for  searches  for  this 
defendant.  Henry  v.  Sanderson,  6  Q.  P.  R. 
191. 

Triple  Costs — Justice  of  the  Peace  — 
Appeal  —  Witness  Fees.] — The  triple  costs 
which  the  unsuccessful  plaintiff  is  condemned 
to  pay  in  an  action  under  Art,  2555,  R. 
S.  Q.,  do  not  include  triple  costs  of  review, 
nor  triple  witness  fees.  2.  The  Judge  has 
no  discretion  to  exercise  under  this  provision 
of  the  law,  and  when  h4  adjudges  that  a 
penal  action  against  a  justice  of  the  peace 
is  not  well  founded,  and  dismisses  it,  he  must 
allow  triple  costs  to  the  defendant.  3.  Where 
the  judgment  of  first  instance  dismisses  the 
action  with  costs,  and  the  plaintiff  appeals 
to  the  Court  of  Review,  which  simply  affirms 
the  judgment  with  costs,  triple  costs  should 
not  be  taxed  by  the  prothonotary.  4.  But 
where  the  judgment  of  first  instance  dismisses 
the  action  without  costs,  and  the  defendant 
appeals  from  such  judgment  and  claims  tri- 
ple costs,  the  Court  of  Review  will  grant 
them  to  him,  and  the  prothonotary  should 
tax  them.  Luneau  v.  Janeau.  3  Q.  P.  R. 
505. 

Withdrawal  of  Aotion.]  —  When  a 
cause  inscribed  for  hearing  on  the  merits 
is.  during  the  sitting  of  the  Court,  withdrawn 
with  costs,  by  the  plaintiff,  the  defendant 
has  a  light  to  the  same  fees  as  if  the  action 
had  been  dismissed  (item  9,  tariff  C.  C), 
bat  without  fees  of  the  hearing  (items  10 
Aod  11,  C.  C),  if  no  witness  is  present  in 
Court,  the  defendant  having  been  notified  that 
the  action  would  be  thus  withdrawn.  Oosselin 
V.  Girouw,  Q.  R.  19  S.  C.  145,  3  Q.  P.  R. 
370. 


XI.  Witness  Fees, 

AdToeate — Experts — Parties.]  —  An  ad- 
vocate duly  admitted  to  practise,  but  whose 
name  is  not  upon  the  roll,  has  the  right, 
nevertheless,  when  he  is  called  as  a  witness 
and  his  title  of  advocate  given  to  him  upon 
the  subp<£na,  to  be  considered  an  advocate, 
and  upon  taxation  a  professional  witness 
fee  will  be  allowed.  2.  If  witnesses  swear 
that  they  had  in  a  cause  the  quality  of 
experts  and  such  declaration  is  not  contra- 
dicted, expert  witness  fees  will  be  tazed.  3. 
The  manager  of  a  company,  party  to  the 
cause,  is  to  be  regarded  as  an  ordinary  wit- 
ness if  called  as  such,  and  a  witness  fee  will 
be  allowed  on  taxation.  Canada  Industrial 
Co,  V.  Kensington  Larid  Co.,  3  Q.  P.  R. 
379. 

Allowanoo  by  Trial  Jnd^e — Revision 
—Special  Expenses.]  —  The  Court  has  no 
power  to  revise  the  taxation  of  a  witness 
made  in  open  Court  at  the  trial ;  counsel 
must  then  urge  their  objection,  and;  if  re- 
quired, seek  the  remedies  available  as  to 
judgments  of  the  Court.    2.  If  a  party  wishes 


to  recover  special  expenses  incurred  in  con- 
nection with  a  suit,  taxation  after  judgment 
is  not  the  proper  proceeding  therefor.  Buchan 
V.  Montreal  Bridge  Go,,  5  Q.  P.  R.  337. 

Experts — Damages,] — ^The  plaintiff  can- 
not tax  as  part  of  the  costs  of  an  action 
the  fees  of  experts  called  to  prove  his  claim ; 
witness,  fees  in  respect  of  such  exi)erts  may 
be  taxed,  reserving  to  the  plaintiff  the  right 
to  claim  as  part  of  his  damages  the  fees 
which  he  has  paid.  Crawford  v.  City  of 
Montreal,  Q.  R.  19  S.  C.  323. 

False  Affidavit  of  Increase — Taxation 

—  Setting     Aside     Certificate   —  Affidavit 

—  Information  and  Belief  —  Refusal  to 
Make  Affidavit  -r-  Compulsory  Examination.] 
— The  English  practice  requiring  proof 
of  actual  payment  of  witness  fees  as 
a  condition  precedent  to  their  being 
allowed  on  taxation  of  costs,  should  be  fol- 
lowed. ^  Where  on  an  affidavit  that  witness 
fees  have  been  actually  paid  they  are  allowed 
on  taxation  without  objection  on  the  ground 
of  falsity  of  the  affidavit,  the  proper  mode 
of  attacking  the  allowance  is  by  an  appli- 
cation by  way  of  motion  to  the  Court,  and 
not  by  way  of  review  of  the  taxation.  On 
such  an  application,  an  affidavit  of  information 
and  belief,  stating  the  grounds  thereof,  is 
sufficient  foundation  for  a  motion  to  set 
aside  the  certificate  of  taxation  and  refer 
it  back  to  the  taxing  officer  to  ascertain 
whether  or  not  at  the  time  of  the  taxation 
the  witness  fees  in  question  had  in  fact 
been  paid.  There  is  authority  under  Rule 
267  of  the  Judicature  Ordinance  (C.  O.  1898 
c.  21)  to  order  a  person  who  has  refused  to 
make  an  affidavit  to  attend  for  examination 
under  oath.  Orindle  v.  Oillman,  4  Terr. 
L.  R.  180. 

Female  'Witnesses.] — ^Witness  fees  may 
be  taxed  in  respect  of  women  who  are  wit-^ 
nesses,   at   the   same   rates   as  men.     Herscy 
V.  Chapman,  6  Q.  P.  R.  319. 

Parties.] — A  witness  subpoenaed  but  not 
called  by  the  party  who  has  subpcenaed  him 
cannot  be  allowed  for  on  taxation  against 
the  opposite  party  without  his  consent.  2. 
A  party  called  as  a  witness  is  regarded  as 
an  ordinary  witness  and  has  the  right  to  tax 
a  fee  for  himself.  Royal  Electric  Co,  v. 
DupM,  Q.  R.  19  S.  C.  29. 

RoTision  —  Commissioner  —  Foreign 
Commission  —  Fee  Charged.] — ^Taxation  of 
witness  fees  will  be  revised  on  petition  to 
a  Judge,  if  good  ground  is  shewn.  2.  There 
is  no  tariff  of  charges  for  commissioners 
executing  commissions  outside  of  the  pro- 
vince. 3.  A  fee  of  $50  for  a  commission 
in  an  action  of  the  first  class  is  not  exces- 
sive.     Hersey  v.  Chapman,  6  Q.  P.  R.  273. 

Revision.] — Where  it  is  admitted  that  a 
witness  complained  of  the  insufficiency  of 
the  amount  of  his  taxation,  and  it  is  estab- 
lished that  he  was  examined  as  an  expert, 
he  is  entitled  to  have  his  taxation  revised 
after  judgment  rendered,  and  this  with  costs 
against  the  party  who  subposaned  him,  al- 
though judgment  was  in  favour  of  such 
party.  Guinea  v.  CampleU,  Q.  R.  22  S.  C. 
262. 

Revision — Professional  Person.]  —  The 
taxation   of   a   witness   by   the   prothonotary 
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is  subject  to  revision  by  the  Judge  in  the 
same  way  as  the  tazatioo  of  costs.  2.  A 
professional  man  (e.g.,  a  member  of  the 
Bar),  not  called  as  an  expert  witness,  is 
only  entitled  to  $1  a  day  and  expenses. 
Gardner  y.  Marchildon,  5  Q.  P.  R.  323. 

Taxation  of  —  Counsel  fees — Delay  at 
trial.  John  Abell,  Co.  v.  Long,  1  W.  L.  B. 
24. 


Taxation  of — Eifect  of — Action  for.] — 
The  taxation  of  a  witness  fee  in  a  cause 
is  equivalent  to  a  judgment  in  favour  of  the 
witness,  and  such  judgment  may  be  enforced 
against  the  i>arty  who  has  subpcenaed  the 
witness.  A  fresh  action  does  not  lie  to  re- 
cover the  amount;  the  witness  has  simply 
to  issue  an  execution.  Paradis  y.  Laoh^, 
4  Q.  P.  R.  415. 


Taxation  of — Execution  for — Action  hy 
WitneBs.] — A  witness,  whose  witness  fees 
have  been  taxed  in  an  action,  has,  according 
to  Art.  336,  C  P..  the  right  to  an  execu- 
tion for  the  amount  taxed  against  the  party 
who  subpoenaed  him,  but  he  has  not  the 
right  to  bring  an  action  for  such  amount. 
Paradis  v.  La666,  Q.  R.  21  S.  C.  211. 

Taxation  of — Motion  to  Revise.] — ^The 
taxation  of  a  Witness  being,  under  Art.  336. 
C.  C.  P.,  equivalent  to  a  judgment  on  which 
he  is  entitled  to  sue  out  execution,  the  Court 
has  no  authority  to  revise  or  reduce  such 
taxation.  Lessard  v.  Meunier,  Q.  R.  20  S. 
C.   337. 


Taxation  of — Motion  to  Revise — Time.] 
— ^The  taxation  of  the  fees  of  a  witness  who 
is  heard  in  open  Court,  takes  place  in  the 
presence  of  the  Court,  and  constitutes  a 
judgment  which  may  be  executed  in  the  man- 
ner and  after  the  delay  prescribed  by  the 
Court  (Art.  335,  336,  370,  C.  C.  P.)  And 
even  if  such  taxation  were  considered  a 
judgment  by  the  prothonotary,  and  not  by 
the  Court,  in  this  case  the  application  to  tv- 
vise  was  made  too  late,  the  time  for  objec- 
tion being  while  the  taxation  was  being  ef- 
fected. Campcau  v.  Ottawa  Fire  Ins.  Co., 
Q.  R.  20  S.  C.  239,  4  Q.  P.  R.  197. 

Taxation  of — Payment — Affidavit  of  in- 
crease —  Travelling  expenses  —  Railway 
passes. —  Kerr  v.  Canadian  Construction  Co.. 
5  O.  W.  R.  168. 


Taxation  of  —  Plaintiff  Coming  from 
Abroad  to  Give  Evidence — Travelling  Ex- 
penses —  Subsistence  Money  —  Plaintiff  Re- 
maining after  Trial.] — Appeal  by  defendants 
from  taxation  by  the  deputy  clerk  of  the 
Crown  at  Hamilton  of  plaintiflTs  costs  of 
the  action,  in  respect  of  the  allowance  of 
plaintiflf's  travelling  expenses  from  England 
to  Toronto  to  attend  the  trial  for  the  pur- 
pose of  giving  evidence  on  her  own  behalf 
and  in  returning  to  England,  and  of  the 
further  allowance  to  her  of  subsistence  money 
at  the  rate  of  $1.25  a  day,  from  24th  Sep- 
tember. 1904,  to  0th  April,  1905,  during 
which  time  the  plaintiff  remained  in  Ontario, 
so  as  to  be  here  to  give  evidence  at  a  new 
trial,  should  it  be  so  ordered  by  the  Divi- 
sional Court.  Appeal  allowed  as  to  the 
travelling  expenses  of  plaintiff  in  coming 
from  EiUgland  to  give  her  evidence  on  her 
own  behalf  and  of  returning  to  England, 
and    the   per   diem    allowance    for    the   time 


necessarily  occupied  in  doing  so,  but  not  for 
subsistence  money  after  the  trial,  as  there 
would  have  been  no  difficulty  in  her  return- 
ing to  Toronto  in  time  for  the  new  trial 
if  one  had  been  ordered.  Tattersall  v.  Peo- 
ple's Life  Insurance  Co.,  6  O.  W.  R.  284,  10 
O.  L.  R.  537.  See  also  5  O.  W.  R.  307, 
6  O.  W.  R.  756,  9  O.  L.  R.  611. 


Taxation  of  —  Revision.] — The  taxation 
of  a  witness  constitutes  a  judgment  in  his 
favour  which  entitles  him  to  execution 
against  either  of  the  parties;  it  ip  copied 
in  the  bill  of  costs,  but  not  taxed  with  it, 
and  cannot  be  revised  on  a  motion  for  the 
taxation  of  the  bill  without  notice  to  the 
witness.  Campeau  v.  Ottawa  Fire  Ins.  Co., 
4  Q.  P.  R.  197,  followed.  Magann  v.  Grand 
Trunk  R.  W.  Co.,  4  Q.  P.  R.  348,  Q.  R.  21 
8,  C.  72. 


XII.  Otiieb  Cases,. 

Added  Defendants — I'nnecessary  Fiar- 
ties.       Oumey  v.  TUden,  1  O.  W.  R.  207. 

Amendment  after  Inseription.}  —  A 

defendant  who  amends  his  pleas  after  the 
cause  has  been  inscribed  for  enqu6te  et 
m6rite  must  pay  the  difference  between  items 
7  and  8  of  the  tariff.  Union  Bank  of  Hali- 
fax V.  Vipond,  3  Q.  P.  R.  490. 

Appeal  on  Merits  ^rhere  onlT  Costa 
InTolred.  Holmes  v.  Town  of  Goderich, 
1  O.  W.  R.  367.  814. 

Appeal  to  Conrt  of  Appeal — Parties 
— Added  plaintiff.  Murray  v.  Wurtele,  1 
O.  W.  R.  298,  353. 

Appeal — Trifling  Success.] — ^A  defendant 
appealed  to  the  Superior  Court  in  revie^v^ 
from  a  judgment  against  him  for  the  recovery 
of  $115.55,  and  succeeded  in  reducing  the 
amount  of  the  judgment,  but  only  by  $5: — 
Held,  that  he  was  entitled  to  the  costs  of 
the  appeal  against  the  plaintiff.  Oamache  v. 
D^chene,  3  Q.  P.  R.  399. 

Appeal  to  Conrt  of  Review — Discre- 
tion of  Trial  Judge.] — ^The  Court  of  Revievr 
(Quebec)  will  not  alter  the  order  as  to 
costs  of  the  Judge  of  first  instance,  unless 
the  latter  has  made  an  unreasonable  use 
of  the  discretion  which  the  law  allows  him. 
In  re  Hurtubise  and  Birks,  Q.  R.  26  S.  C. 
137. 

Appeal  to  Privy  Conneil — Costs  In- 
curred in  Canada — Taxation — Order  for  — 
Rules  818,  1255.] — Appeal  by  plaintiffs  from 
an  order  of  Falconbridge,  C.J.,  upon  a  peti- 
tion of  defendants,  directing  that  it  should 
be  referred  to  the  senior  taxing  officer  to 
ascertain  the  amount  to  which  the  petition- 
ers were  entitled  under  the  terms  of  the  order 
of  the  Privy  Council  of  10th  December . 
1901,  with  reference  to  the  costs  incurred 
in  Canada  in  relation  to  an  appeal  to  the 
Judicial  Committee,  and  directing  plaintiffs 
to  pay  to  defendants  the  costs  of  the  petition 
and  reference: — Held,  dismissing  the  appeal 
with  costs,  that  rule  1255  (818a)  simply 
gives  effect  to  R.  S.  O.  1897,  Ch.  48  s.  7, 
and  does  not  carry  the  procedure  beyond 
what  is   therein  provided  for.    It  is  a  rule 
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of  procedure  and  applies,  but  even  without 
Rule  1255,  plaiutiflFs  are  entitled  under  the 
above  Act  and  Rule  818,  to  have  the  costs 
ascertained  **as  if  the  decision  had  been 
eiven  in  the  Court  below."  Earle  v.  Bur- 
land,  5  O.  W,  R.  629,  9  O.  L.  R.  663;  see 
also  1  O.  W.  R.  527,  2  O.  W.  R.  769.  3 
O.  W.  R.  702,  23  Occ.  N.  276,  24  Occ.  N. 
355,  8  O.  L.  R.  174. 

Application  to  Stay  Actions  Against 
Administratrix — Ascertainment  of  assets 
of  estate — Payment  of  creditors — 0)sts  of 
actions.  Rat  Portage  Lumber  Co.  v.  Martin 
(N.W.T.),  2  W.  L.  R.  85. 

Arbitration    nnder   Railway   Act   — 

Taxation  by  Judge.  Re  Parks  and  Lake 
Erie  and  Detroit  River  i?,  W.  Co,,  Re  Mc- 
Alpine  and  Lake  Erie  and  Detroit  River 
R.  W.  Co.,  1  O.  W.  R.  484. 

Defence  to  Criminal  Oharse — Acquit' 
tal — Action  Against  Presecutor  for  Costs — 
Taxation  hy  Judge-] — The  plaintiff  had  been 
criminally  prosecuted  bj*^  the  defendant  for  a 
libel,  and  had  been  acquitted  by  the  verdict 
of  a  jury.  At  the  time  the  verdict  was 
given  no  demand  was  made  for  costs  against 
the  prosecutor;  and  the  plaintiff  afterwards 
brought  this  action  to  recover  the  costs  of 
his  defence  to  the  criminal  proceedings. 
The  Judge  who  tried  this  action  ordered 
that  the  costs  in  question  should  be  taxed 
by  the  Judge  who  had  presided  at  the  crimi- 
nal trial,  and  this  having  been  done,  the 
action  again  came  on  for  hearing: — Held, 
that  the  plaintiff  could  claim  his  costs  and 
disbursements  against  the  defendant  by  an 
ordinary  action,  although  he  had  not  asked 
costs  at  the  time  the  verdict  was  rendered. 
2.  That  the  Judge  who  had  presided  at  the 
criminal  trial  could,  even  after  such  trial, 
tax  the  costs.  Mackay  v.  Hughes,  Q.  R. 
19  8.  C.  367. 

IHsmissal  of  Action — Costs  of  Declina- 
tory Exception — Bringing  in  Guarantor.] — 
A^  plaintiff  whose  action  has  been  dismissed 
with  costs,  "except,  however,  the  costs  oc- 
casioned by  the  appel  en  guarantie,"  is 
nevertheless  responsible  for  the  costs  of  the 
declinatory  exception  taken  by  the  principal 
defendant,  whose  action  en  guarantie  has 
also  been  dismissed,  for  the  purpose  of  bring- 
ing in  his  guarantor.  Robert  v.  Rocheleau, 
4  Q.  P.  R.  39. 

Entra-jndicial  Seisnre  Under  Cbat- 
tel  Mortgase  —  Statutory  limitation  of 
cost9^-<?ontract  to  avoid — Penalty — Recovery 
by  action  of  excessive  costs  charged  and  de- 
ducted. Yukon  Hardware  Co,  v.  McLennan 
(Y.T.),  2  W.  L.  R.  294. 

S^isheries  Act  —  Conviction — Penalty — 
Remission  hy  Minister  of  Crown — Power  to 
Remit  Costs — Magistrates-Mandamus,] —  R. 
was  convicted  under  s.  18  of  the  Fisherich 
Act,  as  amended  by  the  Act  of  1898,  and 
fined  $20  and  costs.  Both  fine  and  costs 
were  remitted  under  8.-8.  6  of  s.  18,  which 
provjides  that  "  persons  aggrieved  by  any 
snch  conviction  may  appeal  by  petition  to 
the  Minister  of  Marine  and  Fisheries,  who 
may  remit  penalties  and  restore  forfeitures 
under  this  J^."  G.,  the  prosecutor,  ap- 
plied to  the  convicting  magistrate  for  a  war- 
rant of  distress  for  the  costs,  contending  that 


the  Minister  of  Marine  and  Fisheries  had 
no  power  to  remit  the  costs.  The  magis- 
trate refused  to  issue  the '  warrant,  and  a 
mandamus  was  moved  for: — Held,  by  Tuck, 
C.J.,  Hanington  and  McLeod,  J  J.,  that  the 
Minister  had  no  power  to  remit  the  costs, 
and  it  was  the  duty  of  the  magistrate  to 
issue  the  warrant  of  distress  for  their  recov- 
ery, and  that  the  mandamus  should  go : — Per 
Barker  and  Gregory,  J  J.,  that,  the  penalty 
having  been  remitted,  the  magistrate  had  no 
power  to  proceed  to  collect  the  costs;  or,  at 
all  events,  his  right  was  so  doubtful  that 
the  Court,  in  the  exetcise  of  its  discretion, 
should  refuse  the  mandamus.  Per  Landry, 
J.,  that  the  term  "penalties"  in  the  section 
included  costs  as  well  as  fine,  and  the  Min- 
ister therefore  had  power  to  remit  the  costs. 
The  Court  being  thus  equally  divided,  the. 
'rule  for  the  mandamus  dropped,  Ew,  p. 
Gilbert,  36  N.  B.  Reps.  492. 

Jndsn&ent  after  Third  Trial — Costs  of 
Previous  Trials — Counsel  Fee  —  Order  for 
Judgment — Form  of.]  —  On  a  motion  by 
the  plaintiff  for  an  order  for  judgment  on 
the  verdict  of  the  third  trial  of  the  action, 
a  question  arose  as  to  the  right  to  the  costs 
of  the  former  trials,  and  also  as  to  the  form 
of  the  order,  the  question  of  damages  having 
been  referred  to  a  special  referee: — Held, 
that  the  plaintiff  was  entitled  to  an  order 
for  an  interlocutory  judgment,  in  the  form 
in  Chitty's  Forms.  2.  That  a  counsel  fee 
could  not  be  fixed.  The  former  rule  as  to 
costs  of  the  previous  trials  is  not  now 
law.  It  seems  to  have  been  a  Rule  of  Court, 
Hilary  Term,  1853.  and  there  was  also  an 
express  Rule  in  the  C.  L.  P.  Act,  1854. 
Creen  v.  Wright,  2  C.  P.  D.  354,  and  Field 
V.  Great  Northern  R.  W.  Co.,  3  Ex.  D.  262, 
make  the  costs  of  the  former  trials  the  plain- 
tiff's costs.  Bartlett  v.  Nova  Scotia  Steel 
Co,,  25  Occ.  N.  130. 

Iicave  to  Appeal  as  to — Ex  parte  appli- 
cation— Discretion  of  trial  Judge — Scale  of 
costs.  Hennbecker  v.  McNaughton,  2  O.  W. 
R.  1064. 

Meohanic*s  Lien — ^Tender — Payment  into 
Court — Taxing  officer — Practice.  Nixon  v. 
Betsworth,   (Man.),  2  W.  L.  R.  570. 

Money  in  Conrt — Legacy — Mental  com- 
petency of  legatee — Payment  out  of  costs 
of  parties  to  action — Intervention  of  official 
guardian.  Ramsay  v.  Reid,  2  O.  W.  R.  720, 
4  O.  W.  R.  113.  6  O.  W.  R.  114. 

Mortgage  Action  —  Redemption — Costs 
of  appeal  in  former  action — Attempt  to  add 
to  claim — Dismissal  without  costs.  Nelson 
V.  Nelson,  2  O.  W.  R.  956,  3  O.  W.  R.  884. 

Motion     for     Snmmarir     Jndffment. 

Lawrence  v.  Smith,  2  O.  W.  R.  521. 

Motion  to  Stay  Proceedings  npon 
Judgment  at  Trial  Pending  Appeal — 

Costs   in   cause.       Stonor  v.  Lamb     (Y.T.), 
2  W.  L.  R.  514. 

Offer  to  Snlfer  Jndgnicnt  by  De- 
fault— Time  of  Offer.] — An  action  for  false 
imprisonment  was  entered  for  trial  at  the 
Carleton  Circuit,  which  opened  on  the  24th 
April,  1900.  The  trial  actually  took  place 
on   the  24th   and   25th   April,   the   first  and 
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second  days  of  the  Circuit.  On  the  17th 
April,  seven  days  before  the  trial  began,  and 
eight  before  the  jury  found  their  verdict, 
the  defendants  Qled  and  served  an  offer  and 
consent  to  suffer  judgment  by  default,  under 
60  V.  a  24,  S.  185,  for  the  sum  of 
175,  the  same  amount  as  the  jury  gave  as 
damages  in  their  verdict : — Held,  that,  as  the 
plaintiff,  under  s.  185,  is  entitled  to  ten  days 
to  determine  whether  or  not  she  will  ac- 
cept the  offer,  if  the  defendants  see  fit  to 
delay  making  their  offer  until  less  than  ten 
days  before  the  trial  and  verdict,  they  are 
not  entitled  to  have  advantage  as  to  costs 
of  the  provisions  of  s.  184;  and  therefore 
the  plaintiff  was  entitled  to  costs  of  the 
trial.     Shnrp  v.  Woodstock  School  Trustees, 

21  Occ.  N.  56. 

• 

Order  for,  after  Judgment — Mortgage 
—  Disclaimer  —  Defence.] — ^The  plaintiff 
brought  an  action  against  the  defendant  as 
mortgagee,  and  aidced  that  t^e  defendant 
should  be  ordered  to  abandon  or  to  pay  the 
debt  of  the  plaintiff,  with  costs  against  the 
defendant  personally  if  he  contested  the  ac- 
tion. The  defendant  did  contest  the  action; 
judgment  was  against  him  upon  his  defence; 
but  it  only  ordered  him  to  abandon,  or  to  pay 
the  debt,  principal,  interest,  and  costs,  in 
default  of  abandoning  within  the  time  fixed. 
The  defendant  then  abandoned,  and  the 
plaintiff  made  a  motion  for  an  order  upon 
the  defendant  personally  for  costs: — Held, 
that  the  plaintiff  was  entitled  to  such  order, 
although  final  judgment  had  been  render vKI. 
Marchand  v.  Ohapui,  Q.  R.  19  S.  0.  822. 

Part&oralilp  Actioii.  Youngson  v. 
Stewart,  2  O.  W.  R.  112,  270. 

Partnership  Aetton. — ^Dissolution  — De- 
duction from  assets — Indebtedness  of  plain- 
tiff to  defendants — Set-off.  Bock  finger  v. 
Murray    (Y.T.).  1  W.  L.  R.  260. 

Payable  by  wbioh  Party  —  Contested 
Collocation,] — ^The  costs  of  a  contestation  of 
a  report  on  distribution  will  be  awarded 
against  the  defendant  when  the  circumstances 
of  the  case  shew  that  such  contestation  has 
been  provoked  rather  by  his  fault  than  by  the 
error  of  the  other  parties.  Belgarde  v.  Car- 
rier, 3  Q.  P.  R.  513. 

Reeeiver  —  Partnership  —  Advance  by 
Partner — Priority.  Merritt  v.  Nissen.  1  O. 
W.  R.  456. 

Referee's  Report — Exceptions.] — Where 
exceptions  to  a  referee's  report  were  allowed 
in  part,  no  costs  to  either  party  were  allow- 
ed. Lawton  Saw  Co.  v.  Machumy  21  Occ. 
N.  133,  2  N.  B.  Eq.  Reps.  191. 

Rigbt  to — Dismissal  of  action  for  seduc- 
tion— Death  of  plaintiff's  daughter — Discre- 
tion— Dismissal  without  costs.  Hiscock  v. 
McMillan,  2  O.  W,  R.  913. 

Setting  Aside  Regular  Judgment  by 
Default — Terms — Appeal.  ]  — The  defendant 
was  permitted  (30  N.  S.  Reps.  393)  to  sup- 
plement his  affidavits  and  renew  an  appli- 
cation to  set  aside  a  judgment  against  him 
in  a  County  Court  for  default  of  plea.  He 
thereupon  filed  an  affidavit  disclosing  a  good 
defence  on  the  merits,  and  renewed  his  ap- 
plication, which  the  plaintiff  opposed.  The 
Judge   of   the   County    Court,    being   of   the 


opinion  that  the  plaintiff,  in  opposing  the 
application,  acted  unreasonably  and  oppres- 
sively, set  aside  the  judgment  with  costs  to 
be.  paid  by  the  plaintiff: — Held,  that  he 
erred  in  doing  so;  that  the  order  must  be  so 
far  modified  as  to  give  the  plaintiff  the  costs 
of  the  judgment,  and  execution  if  any,  and  ' 
the  defendant  the  costs  only  occasioned  by 
the  plaintiff  opposing  the  renewed  applica- 
tion ;  that,  the  judgment  having  been  regularly 
entered,  the  defendant's  application  was  to 
the  indulgence  of  the  Court,  and  could  only 
be  allowed  on  payment  of  costs  thrown  away. 
Piper  V.  King's  Dyspepsia  Cure  Co.,  20  Occ. 
N.  407,  33  N.  S.  Reps.  278. 

Supreme  Court  of  Canada — Bmecution 
— Leave.] — Where  a  judgment  of  the  Supreme 
Court  of  Canada  has  been  certified  to  the 
clerk  of  the  Court  below,  as  provided  by  K. 
S.  C.  c.  105,  B.  67,  it  becomes  a  judgment 
of  the  Court  below,  and  it  is  not  necessary 
to  obtain  leave  to  issue  an  execution  to  en- 
force the  payment  of  costs  awarded  to  the 
applicant  by  such  judgment.  Ew.  p.  Jones, 
20  Occ.  N.  87,  35  N.  B.  Reps.  108. 

Tliird  Party  —  Dismissal  of  action  — 
Plaintiff  ordered  to  pay  costs — Discretion — 
Appeal.  Rjussell  v.  Eddy,  5  O.  L.  R.  379, 
2  O.  W.  R.  164. 

Tliird  Party — Indemnity — ESxtent  of  Lia- 
bility— Court  of  Appeal — ^Time  for  dispos- 
ing of  costs — Several  appeals.  Oaby  v.  City 
of  Toronto,  1  O.  W.  R.  440,  606,  635,  711. 

Trial — Motion  for  judgment.  Laohance 
v.  Lachance,  1  O.  W.  R.  518,  778. 


COTTNCIL. 

See  Municipal  Cobforations. 


COTTNCn  OF  CONCnJATION. 

Default  in  Summoning — Ewception  — 
Statute  —  Judicial  Notice.] — An  exception 
upon  the  ground  of  default  to  summon  a 
council  of  conciliation,  is  not  answered  by 
the  production  of  defences  on  the  merits. 
The  statute  requiring  such  a  council,  being 
of  public  order,  may  be  invoked  at  any  time, 
and  the  Court  is  Dound  even  to  invoke  it 
upon  its  own  motion.  Fortin  v.  Vaillancourt, 
6  Q.  P.   R.  66. 


COTTNCHLOBS. 

See  Municipal  Cobpobations. 


COTTNSEI  FEES, 

See  Costs — Soucttob. 


COTTNTEKCIAIH. 

See  Parties — Pleading — Sale  op  Goods. 
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COXTHTEBFEIT. 

See   CoPYBiOHT. 
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coirsTS. 

BUTiSH         Columbia  —   County 

COUBTS,  405. 

British  Columbia  —  Small  Debts 
CouBTS,  406. 

Bbitish        Columbia  —  Supbeme 
Court,  407. 

Manitoba — County  Courts,  407. 

New     Brunswick  —  City     Court, 
408. 

New  Brunswick — County  Courts, 
409. 

New   Brunswick — Probate  Court, 
409. 

New  Brunswick  —  Small  Debts 
Court,  410. 

Nortii-West      Territories  —  Su- 
preme Court,  410. 

Nova  Scotia — County  Courts,  410. 

Nova  Scotia — Divorce  Court,  411. 

Nova  Scotia — Probate  Court,  411. 

Ontario — County  Courts,  412. 

Ontario— District  Courts,  412. 

Ontario — Division  Courts,  413. 

Ontario — -High  Court  of  Justice, 
421. 

Ontario — Surrogate   Courts,   421. 

Quebec — Circuit  Courts,  422. 

Quebec  —  Commissioner's     Court, 
424. 

Quebec — Court  of  King's  Bench, 
424. 


Quebec  —  Recorder's     Court 
Montreal,  424. 

Quebec — Superior  Court,  425. 
See   Appeal.  • 
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I.  British  Columbia — County  Courts. 

Attaoluiient  of  Debts — Summons,] — ^A 
garnishee  summons  in  a  County  Court  may 
be  issued  based  on  a  default  summons  as  well 
as  on  an  ordinary  summons.  Jowett  v. 
Tf  o«t.  24  Occ.  N.  36,  10  B.  C.  R.  172. 

Equitable  Jiurlsdiotion  —  Action  for 
Rent — V<Ad  Lease.] — It  is  part  of  the  equit- 
able jurisdiction  of  the  Court  to  enforce 
payment  of  rent  when  the  lease  is  void, 
and  when  the  value  of  such  lease,  if  valid, 
would  exceed  |2,500,  a  Countv  Court  has 
no  jurisdiction.  British  Columoia  Board  of 
Trade  Building  Assn.  v.  Tupper,  8  B.  0.  R. 
291. 


Jnrifldiotlon — Discovery  —  Oral  Ewamin^ 
ation.] — ^A  County  Court  Judge  has  no  jur- 
isdiction to  grant  an  order  for  an  oral  exam- 
ination for  discovery  except  in  the  case  of  a 
failure  to  answer  intert*ogatories.  Roberts 
V.  Eraser,  22  Occ.  N.  438.  9  B.  C.  R.  296. 

Praotioe — Setting  Aside  Judgment — New 
Trial.] — A  County  Court  Judge  has  no  power 
to  ^rant  a  new  trial  merely  because  he  is  dis- 
satisfied with  the  verdict:  he  is  to  be  guided 
in  granting  a  new  trial  by  the  same  prin- 
ciples as  the  full  Court: — Held,  on  the  facts, 
that  there  was  evidence  to  support  the  ver- 
dict, and  a  new  trial  should  not  have  been 
granted.  Hutchins  v.  British  Columbia  Cop- 
per Co.,  23  Occ.  N,  340,  9  B.  C.  R.  535.' 

Rigrbt  of  Orcvm  to  Choose  Fomm — 

— It  is  a  prerogative  right  of  the  Crown  to 
bring  a  suit  in  a  County  Court,  even  though 
as  between  subject  and  subject  such  Court 
would  not  be  open  by  reason  of  the  defendant 
not  residing  or  the  cause  of  action  not  resid- 
ing within  the  territory  of  such  Court.  Reaf 
V.  Campbell,  8  B.  O.  R.  208. 

Stay  of  Proeeedinse — Mining  Jurisdic- 
tion— Prohibition.] — On  an  application  for 
prohibition: — Held,  allowing  the  application, 
that  8.  34  of  the  County  Courts  Act,  which 
providesi  inter  alia,  that  if  any  action  of 
tort  the  plaintiff  shall  claim  over  $250.  and 
the  defendant  objects  to  the  action  being 
tried  in  the  County  Court,  and  gives  certain 
security,  the  proceedings  in  the  County  Court 
shall  be  stayed,  applies  to  proceedings  in  the 
County  Court,  under  the  mining  jurisdic- 
tion of  that  Court.  Muirhead  v.  Spruce 
Creek  Mining  Co.,  24  Occ.  N.  414,  11  B. 
C.  R.  1. 

Territoxial  JiurlMliotion — Judgment  by 
Default — Application  to  Set  Aside  and  for 
Leave  to  Defend — Waiver.] — In  a  plaint  in 
the  County  Court  of  Tale  it  appeared  that 
the  defendants  resided  in  Vancouver,  outside 
the  county  of  Yale,  and  the  plaintifrs  claim 
was  described  as  being  "  against  the  defend- 
ants as  makers  of  a  promissory  note  for 
$179.12  dated  12th  March,  1902,  payable  two 
months  after  date."  Judgment  for  the  plain- 
tiff was  signed  in  default  of  a  dispute  note, 
but  afterwards  the  defendants  filed  a  dispute 
note  (what  it  contained  was  not  shewn), 
and  applied  to  the  Judge  to  have  the 
judgment  set  aside  and  for  leave  to  de- 
fend on  the  merits.  On  the  hearing  of  the 
application  it  appeared  that  the  Court  had 
jurisdiction,  as  the  note  sued  on  was  pro- 
duced on  affidavit,  and  it  shewed  on  its  face 
that  it  was  made  and  payable  within  the 
county  of  Yale: — Held,  that  Cohnty  Court 
process  should  shew  jurisdiction  on  its  face, 
but  the  defendants,  by  filing  the  dispute  note, 
and  applying  for  leave  to  defend  on  thd 
merits,  had  waived  their  right  to  object  to 
the  jurisdiction.  Beaton  v.  Sjolander,  23 
Oqc.   N.   161,   9  BL   a   R.  439. 


II,  British   Columbia  - 

Courts. 


Small  Debts 


JiurlfldietioiL — Judgment  Debtor  —  Com- 
mittal —  Notice  of  Motion  —  Solicitor  — 
Waiver.] — A  notice  by  a  judgment  creditor's 
solicitor  of  an  application  to  a  magistrate 
of    a    Small    Debts    Court    for   an    order   to 
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commit  a  judgment  debtor  because  of  failure 
to  pay  instalments  ordered  to  be  paid  on  the 
return  of  a  judgment  summons,  is  a  nullity. 
— A  judgment  debtor  by  appearing  pursuant 
to  such  notice  does  not  waive  his  right  to  ob- 
ject at  any  stage.  In  re  Waxstock,  1>  B.  C. 
li.  433. 


III.  Bbitish  Columbia — Supreme  Court. 

Full  Court — Motion  for  Judgment — Re- 
ference by  Trial  Judge,] — ^At  the  conclusion 
of  the  trial  of  an  action  for  damages  for  per- 
sonal injuries,  the  trial  Judge  did  not  see 
fit  to  enter  any  judgment  on  the  findings 
of  the  jury,  but  left  the  parties  to  move  the 
full  Court  as  they  might  be  advised.  Both 
parties  accordingly  moved  the  full  Court 
for  judgment,  the  arguments  being  con- 
fined to  the  question  of  the  liability  of 
the  defendant  company : — Held,  per  Walkem, 
Drake,  and  Irving,  JJ.,  that  the  full  Court 
is  an  appellate  Court  and  has  no  jurisdiction 
to  hear  a  motion  for  judgment  on  the  findings 
of  a  jury  referred  to  it  by  a  trial  Judge. 
Per  Martin,  J.  (dissenting),  that,  as  the 
question  of  jurisdiction  was  not  raised  by 
counsel  nor  by  the  Court,  the  case  should 
be  dealt  with  on  its  merits,  and  that  judg- 
ment should  be  entered  in  favour  of  the  de- 
fendant company.  McKelvey  v.  Le  Rot  if tn- 
ing  Co.,  22  Occ.  N.  42,  8  B.  C.  R.  268. 

PnU  Court— Place  of  Sitting,]  —  Held, 
Drake.  J.,  dissenting,  that  special  sittings  of 
the  full  Court  mav  be  held  either  at  Victoria 
or  Vancouver  to  hear  appeals  in  actions,  ir- 
respectively of  where  the  writs  of  summons 
were  issuedt  Yale  Hotel  Co,  v.  Vancouver, 
Victoria,  and  Eastern  R,  W,  and  yavigation 
Co,,  Grand  Forks  and  Kettle  River  R.  W, 
Co.  V.  Vancouver,  Victoria^  and  Eastern  R. 
W,  and  Natngation  Co,,  9  B.  C  R.  66. 

Rule    Nisi    to    QiUMh    Convietion  — 

Forum,] — ^The  full  Court  will  not  hear  a 
motion  for  a  rule  nisi  to  quash  a  conviction; 
the  motion  should  be  made  to  a  single  Judge. 
Rcw  V.  Tanghe,  24  Occ.  N.  198.  10  B.  C. 
R.  297. 


IV.  Manitoba — County  Courts. 

JiurlsdictioiL — Title  to  Land — Gravel  on 
Highway — Municipal  Corporations — Costs.] 
— 1.  A  claim  of  a  municipality  for  damages 
for  the  taking  by  a  railway  company  of  sand 
and  gravel  from  alleged  highways  and  allow- 
ances for  roads  in  the  municipality,  not  in 
its  actual  'possession  or  occupation,  if  dis- 
puted, raises  a  question  of  the  title  to  a  cor- 
poreal hereditament  within  the  meaning  of 
s.  59  of  the  County  Courts  Act,  R.  S.  M. 
c.  33,  and  the  jurisdiction  of  the  County 
Court  to  adjudicate  on  such  claim  is  ousted 
when  such  a  question  of  title  is  bona  fide 
raised,  notwithstanding  the  provisions  of  ss. 
616  and  644  of  the  Municipal  Act,  R.  S,  M. 
c  100,  giving  the  right  of  poRsession  of  such 
roads  to  the  municipality  and  power  to  pass 
by-laws  for  preserving  or  selling  timber,  trees, 
stone,  or  gravel  on  any  of  such  roads. — 2. 
Under  the  enactment  substituted  for  s.  315 
of  the  County  Courts  Act  by  59  V.  c.  3,  s.  2, 
an  appeal  to  this  Court  lies  from  the  deci- 
sion of  a  County  Court  Judge  on  the  ques- 
tion of  jurisdiction  as  well  as  from  all  other 


:  decisions  in  actions  in  which  the  amount 
in  question  is  $20  or  more.  Fair  v.  McCrow, 
31  U.  C.  R.  599.  and  Portman  v.  Patter- 
son, 21  U.  C.  R.  237,  followed.-^.  Although 
the  action  in  the  County  Court  failed  for 
want  of  jurisdiction,  the  plaintiff  should  be 
ordered  to  pay  the  costs  of  it  under  s.  1 
of  c.  5  of  1  Edw.  ^^l.  and  also  the  costs  of 
the  appeal.  Municipality  of  Louise  v.  Cana- 
dian Pacific  R,  W,  Co.,  22  Occ.  N.  124,  14 
Man.    L.    R.    124. 


V.  New  BteuNswicK — City  Court. 


—  Control  Over,  hff  City  Council  — 
Commissioner — Servant  of  Crown,] — G.,  hav- 
ing applied  to  the  commissioner  of  the  Oty 
Court  of  Moncton  for  a  summons,  was  re- 
fused unless  he  first  paid  the  fee  for  the 
issuing  thereof.  Relying  upon  a  recommend- 
ation in  a  report  of  the  finance  committee  of 
the  city  council  of  the  said  city,  which  was  re- 
ceived and  adopted  by  the  council,  G.  then 
moved  the  Court  for  a  rule  nisi  calling  upon 
the  ^commissioner  to  shew  cause  why  a  man- 
damus should  not  issue  to  compel  him  to 
issue  the  scnnmons  without  the  fee  being  i>aid 
or  tendered  in  advance.  The  recommendation 
was  as  follows :  **  Your  committee  would  re- 
commend that  hereafter  any^  and  all  claims 
within  the  jurisdiction  of  said  Oourt  may  be 
sued  and  judgment  therein  taken  without  the 
payment  of  costs  in  advance,  but  that  the 
same  be  retained  out  of  the  first  moneys  col- 
lected on  the  judgment:'* — Held,  that,  as  the 
commissioner  was  an  appointee  and  servant 
of  the  Crown,  and  in  no  way  responsible  to 
the  city  or  under  its  direction  or  control,  it 
could  not  by  resolution  create  any  dnty  or 
obligation  upon  the  commissioner  to  issue 
the  summons  without  the  fee  therefor  being 
prepaid.  2.  That  the  report  and  its  adop- 
tion amounted  to  nothing  more  than  a  re- 
commendation to  the  commissioner,  which 
he  was  at  liberty  to  act  upon  or  not  accord- 
ing to  his  discretion.  Ew  p.  Grant,  35  N.  B. 
Reps.  45. 

Jndfrment  of — Estoppel  by — Review  by 
County  Court — Action  against  Bail — Juris- 
diction of  Supreme  Court — Relief  of  Bail,] — 
The  Supreme  Court  has  jurisdiction  to  tr^*  an 
action  against  bail  given  in  a  cause  originat- 
ing in  an  inferior  Court,  and  has  power  to 
give  such  relief  to  the  bail  as  justice  may 
require.  The  former  practice  of  the  King's 
Bench  in  England  of  refusing  to  try  such 
actions  and  of .  compelling  them  to  be  brought 
in  the  inferior  Court  has  never  been  followed 
in  this  province. — The  judgment  of  an  in- 
ferior Court  is  not  conclusive  as  between  the 
parties  and  their  privies  upon  the  question 
of  jurisdiction ;  therefore,  where  an  action 
was  brought  in  the  Supreme  OC^urt  against 
bail  given  in  a  cause,  which  had  been  com- 
menced and  tried  in  the  City  Court  of  Saint 
John,  and  the  defendant  by  plea  denied  the 
jurisdiction  of  that  Court,  and  at  the  trial 
gave  evidence  in  support  of  his  plea: — Held, 
that  the  defendant  was  not  estopped  b^  the 
judgment  of  the  City  CoUrt  from  oflrering 
such  proof,  and  that,  as  the  plaintiff  had 
chosen  to  rely  entirely  upon  the  estoppel,  he 
must  fail.  The  fac(  that  the  judgment  relied 
upon  by  way  of  estoppel  had  been  affirmed 
upon  review  by  a  County  Oourt  Judge  made 
no  difference.  Jack  v.  Bonnell,  35  N.  B. 
Reps.  323. 
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VI.  ^Ew  Bbunswick — County  Courts. 

County  Court  Judge — Order  on  Review 
from  .  Citff  Court — Certiorari.^ — If  an  order 
made  by  a  CV>unty  Court  Judge  on  Review 
from  a  City  Court  is  manifestly  wrong,  it 
will  be  set  aside  on  certiorari,  notwithstand- 
ing that  the  Judge  had  jurisdiction.  Reso 
V.  Forbes,  Ew  p.  Bramhall,  36  N.  B.  Reps. 
333. 

Juxy — Questions  Left — Verdict — Duty  of 
JudgeJ] — Section  158  of  the  Supreme  Court 
Act,  N.  B.,  eO  V.  c.  24,  authorizing  the  Judge 
on  the  trial  of  a  cause  to  direct  the  jury 
to  answer  questions  submitted,  and  enter  a 
verdict  on  the  answers  given,  applies  to 
County  Courts.  When  this  course  is  adopted, 
it  is  the  Judge's  duty  to  enter  the  verdict 
for  the  party  in  whose  favour  the  questions 
are  answered.  Hteeves  v.  Dryden^  35  N.  B. 
Reps.  555. 

Jury  —  Questions  —  Verdict  —  Supreme 
Court  Act,]  —  Section  158  of  60  V.  c.  24 
(New  Brunswick  Supreme  Court  Act),  pro- 
viding that  the  Judge,  instead  of  directing 
the  jury  to  give  either  a  general  or  special 
verdict,  may  submit  questions  of  fact  and 
enter  a  verdict  on  the  questions  answered, 
applies  to  the  County  Courts.  Read  v.  l/c- 
Gicfiey,  36  N.  B.  Reps.  513. 

Motlou  to  Set  Aside  Verdict — Grounds 
— Appeal — Nimsuit.] — On  a  motion  against 
a  verdict  in  a  County  Court,  it  is  not  neces- 
sary to  serve  a  statement  of  the  grounds 
of  the  motion  and  the  authorities  relied  upon. 
— The  Supreme  Oourf,  on  appeal,  may  order 
a  nonsuit  to  be  entered,  though  no  leave  has 
been  reserved  at  the  trial.  Miller  v.  Ounter, 
30  N.   BL   Reps.  330. 


Trial — Damages — Consent  to  Reduc- 
tion.]— ^The  power  of  ordering  a  new  trial, 
unless  the  plaintiff  consents  to  a  reduction  of 
the  damages,  is  vested  in  the  Judges  of  the 
County  Oaurts  under  s.  68  of  the  County 
Conrts  Act.     Vanbuskirk  v.  Vi 


B.  Reps.  422. 


anirart,  36  N. 


Beview  f^om  Justioe*s  Court — Terri- 
torial Jurisdiction.] — A  Judge  of  a  County 
Oourt  has  jurisdiction  to  hear  a  case  on  re- 
view from  a  Justice's  Court  though  the  case 
was  tried  in  a  county  for  which  he  is  not 
the  County  Court  Judge.  Rex  v.  Wilson. 
Ex  p.  Irving,  35  N.  B.  Reps.  4^^!,*  explained 
and  commented  upon.  Ex  p.  Graves.  35  N. 
B.    Reps.    587. 


^^I.  New  Bbunswick — Probate  Court. 

Po^rers  of  Judge  —  Order  for  Sale  of 
Land  to  Pap  Debts  —  Administration  of 
Estate — Accounts  —  Deficiency  of  Personalty 
— Ascertainment  —  Appeal— Status  of  Ap- 
pellant— Order  Extending  Time.] — A  Judge 
of  Probate  is  not  warranted  in  granting  a 
license  to  sell  real  estate  to  pay  debts,  unless 
he  is  judicially  satisfied  by  proof,  and  finds 
the  amount  of  the  personalty  and  the  amount 
of  the  debts,  and  thus,  ascertains  what  the 
deficiency  is.  A  bald  adjudication  that  there 
is  a  deficiency  based  on  a  list  of  attested 
accounts,  and  the  evidence  of  the  petitioner 
that   they   were   filed   against   the   estate,    is 


not  sufficient.  A  party  aggrieved  by  a  de- 
cree of  a  Judge  of  Probate  may  appeal 
therefrom,  although  he  did  not  appear  in  the 
Court  below.  An  order  extending  the  time 
for  appeal  made  ex  parte  is  not  a  nullity, 
and,  if  not  set  aside,  the  Court  will  hear  an 
appeal  taken  under  it.  In  re  Welch,  36  N. 
Reps.  628. 


VIII.  New     BfeUNSwicK  —  Small 

Court. 


Debts 


Revienv — Affidavit  —  Agent  of  Party — 
Amount  Involved — Forum  for  Review — Fin- 
ality of  Order.] — ^The  affidavit  that  substan- 
tial justice  has  not  been  done,  made  on  re- 
view proceedings  from  a  judgment  of  the 
Small  Debts  Court  of  Fredericton,  may  be 
made  by  the  attorney  or  agent  of  the  party 
reviewing  under  45  V.  c.  15,  s.  1.  There 
is  no  authority  under  O.  S.  N.  B.  c.  60, 
or  amending  Acts,  to  review  the  finding  of 
a  justice  or  the  jury  on  a  question  of  fact 
where  the  amount  involved  in  the  suit  does 
not  exceed  $40  in  debt  and  $8  in  tort  The 
Judges  of  the  Supreme  and  County  Courts 
are  of  co-ordinate  jurisdiction  in  matters  of 
review  under  c.  60,  and  orders  made  within 
their  authority  are  final.  Rex  v.  Wilson, 
Ex  p.  McGoldrick.  36  N.  R  Reps.  339. 


IX.  North- West  Territories  —  Supreme 

CbURT. 

Admiralty  Jurisdiction  —  Maritime 
Lien.] — The  Supreme  Court  of  the  North- 
West  Territories  has  concurrent  jurisdiction 
with  the  Exchequer  /IJourt  of  Canada  in  Ad- 
miralty matters,  inasmuch  as  the  Court  of 
Chancery  in  England  had  on  the  15th  July, 
1870,  concurrent  jurisdiction  with  the  Court 
of  Admiralty.  Kelly  v.  Alaska  Mining  and 
Trading  Co.,  4  Ten-.  L.  R.  18. 

Juriadietion — Stated  Case  —  Lieutenant- 
Governor.] — Case  stated  by  the  town  cor- 
poration and  the  Attorney-General  for  the 
North-West  Territories  for  the  opinion  of 
the  Court,  pursuant  to  s.  250  of  the  Judi- 
cature Ordinance,  respecting  a  matter  in 
difference  between  the  corporation  and  the 
Lieutenant-Governor  in  Council^  of  the  North- 
west Territories  as  to  by-law  No.  183  of 
the  town.  Quaere,  whether  the  Court  had 
power  to  entertain  the  stated  case,  the  Dieu- 
tenant-Governor  in  Council  not  being  a  pro- 
per party  to  a  cause  or  matter,  and  there 
being  no  legislation  in  the  Territories  cast- 
ing upon  the  Court  the  duty  of  advising  the 
Executive.  In  re  Town  of  Edmonton,  21 
Occ.   N.   100. 


X.  Nova    Scotia — CoyNTY    Courts. 


-Substitute  —  Authority.] — John- 
ston, Co.J..  of  District  No.  1,  being  unable 
through  illness  to  attend  to  his  judicial 
duties,  designated  Savary,  (^o.J.  of  another 
district,  to  act  in  his  place  and  stead,  under 
s.  12  of  c.  9  of  the  Nova  Scotia  statutes  of 
1889,  which  empowers  a  Judge,  when  un- 
able to  act  by  reason  of  illness,  etc.,  to  call 
in   and   designate   any   other   County   Judge, 
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and  provides  that  *' such  Judge,  so  called  in 
and  designated  as  aforesaid,  shall  have  the 
same  power  as  the  regular  Judge  of  such 
Court  would  otherwise  have  had."  Savary, 
CoJ.,  heard  the  application  in  this  case,  and 
reserved  his  decision.  Johnston,  Oo.J.,  died, 
and  after  his  death  Savary,  Go.J.,  gave 
judgment  granting  the  application: — Held,  | 
that  he  had  power  to  do  so.  In  re  Gough,  \ 
21    Occ.    N.    92. 


the  amount  in  controversy  belonged  to  them 
or  not,  and  the  Court  of  Probate  having  no 
jurisdiction  over  them  under  the  statute  re- 
lating to  that  Court,  the  appeal  should  be  al- 
lowed with  costs,  and  the  consideration  of 
the  accounts  adjourned  until  the  ownership 
of  the  money  was  decided  in  a  proper  action. 
In  re  Wheeloch  Estate,  33  N.  S.  Reps.  357. 


Transfer  of  Action  to  SnpronM  Conrt 

— Affidavit  of  Merit*  —  Insuficiency,^ — The 
plaintiff,  upon  affidavit  of  his  own,  made 
application  for  the  transfer  of  the  cause 
from  a  County  Court  to  the  Supreme  Court. 
As  to  the  merits  he  simply  stated  that  he 
had  a  good  cause  of  action  on  the  merits, 
without  setting  forth  the  facts  upon  which 
he  based  his  action: — Held,  that  the  require- 
ments of  s.  43  of  the  County  Courts  Act,  R. 
S.  N.  S.  c.  156,  were  not  complied  with, 
and  the  application  must  be  dismissed  with 
costs.     Sproule  v.  Ro9»,  21  Occ.  N.  395. 


XI.  Nova   Sootia. — Divobcb   Court. 

Jurisdiction  —  Restitution  of  Conjugal 
Rights — Alimony — Court  of  Appeal-^-Quorum 
— Amendment — Powers  of  Provincial  Legis- 
lature— Statute.] — ^The  Court  for  Divorce  and 
Matrimonial  Causes  in  Nova  Scotia  has  jur- 
isdiction in  respect  to  a  suit  for  the  resti- 
tution of  conjugal  rights,  and  can  order  ali- 
mony for  the  wife  pendente  lite. — ^An  amend- 
ment altering  the  quorum  of  the  Court  of 
Appeal,  making  it  unnecessary  for  the  Judge 
Ordinary  to  sit  as  a  member,  is  within  the 
jurisdiction  of  the  provincial  legislature. — 
Such  intention  is  dear  from  reading  the  Act, 
as  originally  printed  (Acts  of  1866,  c  13, 
s.  6)  and  as  reprinted  m  the  appendix  to  the 
Revised  Statutes  (4th  series)  c.  126,  appen- 
dix A.     King  v.  King,  37  N.  S.  Reps.  204. 


XII.  Nova    Scotia — Pbobatb    Coubt. 

Jvriadiotion  —  Oift — Determination  as 
to — Parties — Evidence  —  Administration.] — 
In  settling  an  estate  in  the  Probate  Court  the 
Judge,  at  the  instance  of  next  of  kin  of  de- 
ceased, undertook  to  dispose  of  the  sum  of 
$1,000  which  the  administrator — a  brother 
of  deceased — contended  had  been  given .  him 
by  deceased,  two  years  before  her  death,  as 
a  gift  for  his  two  sons.  Evidence  was  ten- 
dered bv  the  administrator  to  shew  that  the 
money  had  been  invested  for  the  two  boys, 
by  paying  off  a  mortgage  and  that  the  fact 
of  the  investment  had  been  communicated 
to  the  donees: — Held,  that  the  Judge  had 
power  to  hear  and  consider  evidence  at  any 
time  before  making  his  final  decree,  and 
that  he  was  wrong  in  refusing  to  receive 
the  evidence  tendered.  Per  Townshend  and 
Ritchie,  J  J.,  that  the  Judge  went  beyond  his 
jurisdiction  in  dealing  with  and  deciding  the 
question  of  gift  or  no  gift,  where  the  rights 
of  third  parties  had  intervened  who  were 
not  before  him,  and  to  compel  the  appear- 
ance of  whom  he  had  no  process;  and  his  de- 
cree must  be  set  aside.  In  re  Ralston  Es- 
tate. 2  Thom.  195,  and  In  re  McNutt  Estate, 
24  N.  S.  Reps.  264.  distinguished.  Per  Gra- 
ham. B.J.,  and  Weatherbe,  J.,  that  the  ad- 
ministrator's two  sons  being  necessary  par- 
ties  to   anv   litigation   to  determine   whether 


XIII.  Ontabio— County   Coubts. 

Appeal  f»om  Itastor'a  Report  im 
Connty  Conrt  Action — Forum — ^Prohibi- 
tion. Re  Crossman  v.  Williams,  4  O.  W. 
R.   14. 

Jurisdiction  —  Attachment  oj  debts  — 
Assignment  of  moneys  due — Claimant — ^Issue 
— ^Amount  involved — ^EiOuitable  relief — ^Prohi- 
bition—Transfer to  High  Court.  Re  Wil- 
liams V.  Bridgman,  4  O.  W.  R,  53,  232. 

Jurisdiction — Consent — ^Prohibition.     Re 
'  Greenwood  v.  Buster,  1  O.  W.  R,  225. 

Jurisdiction — Equitable  Relief — Am<mnt 
in  Controversy — Judgment  Creditor — Setting 
Aside  Chattel  Mortgage  —  Prohibition.]  — 
Where  the  plaintiff,  having  recovered  judg- 
ment for  $92.05  and  costs  against  the  de- 
fendant in  a  Division  Court,  brought  an  ac- 
tion in  a  County  Court  to  set  aside  as  fraudu- 
lent as  against  him  a  chattel  mortgage  for 
$520  made  by  the  defendant: — Held,  on  mo- 
tion for  prohibition,  that  the  subject-matter 
involved  was  the  amount  due  on  tke  judg- 
ment— it  not  being  alleged  or  proved  that 
there  were  any  other  debts  of  the  defendant 
than  that  due  to  the  plaintiff ;  and  the  Countv 
Court  had  jurisdiction  by  virtue  of  s.  22  (13) 
of  R.  S.  O.  1807  c.  55.  Forrest  v.  Laycock, 
18  Or.  611,  followed.  Dominion  Bank  v. 
Heffeman,  11  P.  R.  504,  and  Re  Lyons,  10 
P.  R.  150,  distinguished.  In  re  Thomson  t. 
Stone,  22  Occ.  N.  327.  412,  4  O.  L.  R.  333, 
585. 

Jnrisdietion  —  Subject-matter  —  Setting 
aside  chattel  mortgage---C^aim  of  judgment 
creditor.  Re  Thomson  v.  Stone,  1  O.  W.  R. 
509,   4   O.    L.    R.   333,   586. 


XIV.  Ontabio — DisTBiCT  Coubts. 

Jnrisdietion — Counterclaim  —  Work  and 
labour — Amount  —  Deterioration  —  Damages 
— Set-off — Costs.  Breese  v.  Clark,  1  O.  W. 
R.   825. 

Jurisdiction — Recovery  of  Land  —  Mort- 
gages —  Injunction  —  High  Court  Action  — 
Multiplicity.]  — >The  plaintiffs,  being  mort- 
gagees of  land,  issued  out  of  the  District 
Court  for  the  district  in  which  the  land 
was  situated  a  writ  of  summons  indorsed  with 
a  claim  to  *'  recover  possession  "  of  the  land, 
'*  and  for  an  order  that  the  defendants  do 
.  forthwith  deliver  up  possession  "  thereof,  de- 
scribing the  land: — Held,  that  the  indorse- 
ment was  one  under  Con.  Rule  138,  and  that 
it  was  for  "  the  recovery  of  land  situate  in 
the  district,"  within  the  meaning  of  ]EL  S. 
O.  1897  c  100,  s.  9,  S.-S.  2  (d). — ^Independent 
Order  of  Foresters  v.  Pegg.  19  P.  R.  80,  dis- 
tinguished.— ^The  fact  that  the  plaintiffs  had 
also  brought  an  action  in  the  ELlgh  Court  for 
a  declaration  of  right  in  regard  to  the  same 
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land,  in  which  they  might  have  claimed  the 
same  relief  as  in  the  other  action,  was  not  a 
ground  for  enjoining  the  plaintiffs  from  pro- 
ceeding in  the  EKstrict  Court.  Central  Trust 
Co.  of  New  York  v.  Algoma  Steek  Co.,  23 
Occ  N.  329.  6  O.  L.  R.  464.  2  O.  W.  R. 
875. 
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XV.  Ontario — Division  Coubts. 

Aetioa  against  Executors  de  son 
Tort — Ascertainment  of  Amount  Involved — 
Jurisdiction — Declaration  of  Representation — 
Prohibition,}  —  Motion  by  defendants  for 
prohibition  to  a  Division  Court.  The  action 
was  brought  against  defendants  as  executors 
de  son  tort,  to  recover  the  amount  of  $165.97 
on  an  account  rendered,  and  damages  against 
defendants  for  wrongfully  interfering  with 
and  selling  and  otherwise  converting  the 
chattels  and  effects  of  the  deceased : — ^Held, 
that  the  defendants  had  so  intermeddled  with 
the  estate  of  deceased,  as  to  render  them 
liable  as  executors  de  son  tort,  although  acting 
with  good  intent  and  at  the  request  of  the 
widow  of  the  deceased.  The  amount  sued 
for  brings  the  case  within  the  enlarged  juris- 
diction of  the  Division  Courts  under  R.  S.  O. 
1^7  c  60,  s.  72,  and  a  question  Arises  under 
S.-8.  (d),  "Where  the  amount,  or  original 
amount  of  the  claim,  is  ascertained  by  the 
signature  of  the  defendant  or  of  the  person 
whom,  as  executor  or  administrator,  the 
defendant  represents:"  —  Held,  defendants 
could  not  represent  deceased  until  they  had 
been  declared  by  the  Court  to  be  executors. 
It  is  not  the  intention  of  the  statute  that 
in  one  and  the  same  proceeding  the  declara- 
tion is  to  be  made  which  alone  could  make  a 
defendant  liable,  and  before  that  point  is 
reached  defendant  is  not  to  be  clothed  in  ad- 
vance with  the  representative  character  so 
as  to  confer  jurisdiction  on  the  Court  to 
make  the  declaration  and  pronounce  the  judg- 
ment against  him.  Order  granted  for  prohi- 
bition without  costs.  Re  Dey  y.  McGill,  6  O. 
W.  R.  329,  10  O.  L.  R.  408. 

Aftor-jndsment  Summons — Committal 
— **A6tZtfy  to  Poy"— Pro W6»<ion.]— Judg- 
ment was  recovered  at  the  trial  by  the  plain- 
tiff in  a  Division  Court  action,  no  order 
being  at  that  time  made  for  payment  in  in- 
stahments.  Subsequently  the  defendant  was 
examined  upon  an  after-judgment  summons, 
and  was  ordered  to  pay  $15  a  month.  De- 
fault having  occurred,  he  was  again  brought 
before  the  Judge  on  a  shew  cause  summons 
and  committed  to  gaol  for  twenty  days: — 
Held,  that  it  was  to  be  assumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
there  had  been  a  finding  on  proper  evidence 
of  the  existence  of  the  conditions  justifying 
the  making  of  an  order  of  committal ;  and 
that  prohibition  would  not  lie.  Judgment  of 
Anglin,  J.,  3  O.  W.  R.  725,  affirmed.  Per 
Meredith,  C.J.—" Ability  to  pay"  in  s.-s.  5 
of  8.  247  of  the  Division  Courts  Act,  R.  S. 
O.  1897  c.  60,  covers  the  case  of  a  dishonest 
debtor  who  can  by  working  earn  the  means 
to  pay  the  debt,  and  contumaciously 
refuses  to  do  anything.  Per  Anglin,  J. — 
An  order  for  committal  is  not  made  as 
punishment  for  disobediekice  of  a  specific 
order  for  payment  and  in  the  nature  of  a 
committal  for  contempt,  but  is  granted  as  a 
punishment  of  the  fraudulent  conduct  of  the 
d^tor  in  having  refused  or  neglected  to  pay 


the  judgment  debt,  though  having  had 
the  means  and  ability  to  pay.  It  is  there- 
fore not  necessary  before  a  committal 
order  can  be  made  that  there  should 
be  an  order  on  after-judgment  summons  and 
disobedience  of  that  order.  The  judgment 
itself  is  sufficient  foundation  for  the  order  to 
commit.  In  re  Kaff  v.  Storry,  24  Occ.  N. 
313,  8  O.  li.  R.  45,  3  O.  W.  R,  784. 

Attachment  of  Debts — ^Remuneration  of 
aldern;ian  —  Public  policy  —  Time  of  service.- 
Wickett  V.  Graham,  2  O.  W.  R.  402. 

Exeontion  against  I^ands  —  Previous 
Nulla  Bona  Return  —  Bailiff  —  P<irticular 
Court,] — Since  the  revision  of  the  statutes  in 
1897  incorporating  s.s.  5  of  s.  8  of  57  V.  c. 
23  (O.)  into  s.  230  of  c.  60  of  R.  S.  O.  1897, 
it  is  not  necessary  to  have  a  nulla  bona  re- 
turn made  by  a  bailiff  of  the  Division  Court 
in  which  the  judgment  was  recovered  before 
an  execution  against  lands  can  be  issued — a 
return  of  nulla  bona  by  a  bailiff  in  such 
Division  Court  being  sufficient.  Burgess  v. 
Tully,  24  C.  P.  549,  and  Jones  v.  Paxton, 
19  A.  R.  163.  discussed.'  Judgment  of  Fer- 
guson, J.,  3  O.  W.  R.  74,  reversed.  Turner 
V.  Tourangeau,  24:  Occ.  N.  350,  8  O.  L.  R. 
221,  4  O.  W.  R.  12. 

Gamlsliee  Resident  Ont  of  ProTinoe 

—  "  Carrying  on  Business "  in  Province  — 
Person  Transacting  Business  as  Agent  for 
Another-^Garnishee  Submitting  to  Jurisdic- 
tion— Assignee  of  Fund  Garnished  Interven- 
ing —  Status  of  Intervener,]  —  Appeal  by 
primary  creditors  in  a  garnishee  matter  from 
order  and  judgment  of  the  presiding  Judge 
determining  that  the  garnishee,  R.  A.  New- 
man, who  resided  in  Detroit,  Michigan,  but 
was  alleged  to  ^  carry  on  business  at  Windsor, 
Ontario,  was  not  subject  to  be  made  a  party 
to  garnishee  proceedings.  The  gstmishee's 
wife  owned  in  her  own  right  property  in  the 
county  of  Essex,  some  of  which  was  rented. 
The  garnishee  acted  as  agent  for  his  wife  in 
managing  her  property,  and  he  employed  a 
solicitor  practisiug  in  Windsor  to  collect 
rents  and  superintend  repairs,  make  leases, 
etc.  The  garnishee  entered  into  a  contract 
in  his  own  name,  with  the  primary  debtor  for 
the  building  by  the  latter  of  a  house  on  the 
proi)erty  of  the  garnishee's  wife,  upon  which 
$667.09  remained  due  to  the  primary  debtor. 
The  latter  was  indebted  to  a  number  of  per- 
sons. The  solicitor  before  mentioned,  as  soli- 
citor for  all  these  credttors^  except  one  Mc- 
Kee,  took  garnishee  proceedings  under  s.  190 
of  the  Division  Courts  Act,  and  accepted 
service  for  Newman,  the  garnishee.  McRee 
(a  creditor  having  an  equitable  assignment 
of  the  debt  from  the  primary  debtor)  inter- 
vened and  contested  the  right  to  take  these 
proceedings,  on  the  ground  that  Newman 
neither  resided  nor  carried  on  business  within 
the  jurisdiction  of  the  7th  Division  Court. 
The  garnishee  by  his  attorney  admitted  that 
he  carried  on  business  in  the  said  county,  and 
he  voluntarily  submitted  to  the  jurisdiction 
of  the  Court.  He  also  admitted  that  he  was 
indebted  to  the  primary  debtor  in  a  certain 
sum,  and  he  was  willing  to  abide  by  the  deci- 
sion of  the  Judge  of  the  Court: — Held,  per 
Britton,  J.,  and  Falconbridge,  C.J.,  reversing 
the  trial  Judge,  that  McKee  had  failed  to 
shew  ''any  just  cause  why  the  debt  sought 
to  be  garnished  should  not  be  paid  over  or 
applied  in  or  towards  the  satisfaction  of  the 
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claim  of  the  primary  creditor."  Appeal 
allowed  with  costs.  Street,  J.,  dissenting. 
kelson  V.  Lenz,  G  O.  W.  R.  21,  9  O.  L.  R.  50. 


Gamlflliment  of  Married  Man's 
"Wages — Exemption — Evidence  of  Marriage 
— Repute — Prohihition.] — In  an  action  in  a 
Division  Court,  where  the  Judge  held  that 
evidence  of  repute  was  not  sufficient  to  prove 
that  a  primary  debtor  was  a  married  man« 
and  so  entitled  to  the  $25  exemption  provided 
for  by  R.  S.  O.  1897  c.  GO,  ss.  180.  181  :— 
Held,  that  the  Judge  did  not  decide  upon  a 
state  of  conflicting  facts,  but  upon  a  theory 
that  the  best  evidence  must  be  given,  and  that 
it  was  a  wrong  assumption  in  point  of  law. 
and  prohibition  should  be  ordered.  Elston  v. 
Rose,  L.  R.  4  Q.  B.  4,  followed.  In  re 
Rochon  V.  Wellington,  23  Occ.  N.  GO,  5  O.  U 
R.  102,  1  O.  W.  R.  805. 

Jvdsment  by  Default  —  *'  Money  De- 
mand " — False  Representations — Prohibition.] 
— An  action  in  a  Division  Court  in  which  the 
particulars  described  the  plaintiff's  claim  as 
for  "  money  received  by  the  defendants  for 
the  use  of  the  plaintiff,  being  money  obtained 
from  the  plaintiff  by  the  defendants  by  false 
representations,"  is  an  action  for  a  **  money 
demand  "  within  s.  113  of  the  Division  Courts 
Act,  R.  S.  O.  c.  60;  and  a  motion  for  prohi- 
bition against  proceedings  upon  a  judgment 
entered  in  default  of  a  dispute  notice  was 
refused.  In  re  Mager  v.  Canadian  Tin  Plate 
Decorating  Co,,  24  Occ.  N.  59,  7  O.  L.  R.  25, 
2  O.  W.  R.  1114. 

Judgment — Notice  —  Waiver  —  Acquies- 
cence— Laches — Prohibition — ^Costs.  Re  Bos- 
bridge  v.  Brown,  2  O.  W.  R.  863. 

Judgment,  Clerical  Error  in — Jurisdic- 
tion to  Correct — Prohihition --^  S cw  Trial  — 
Consent.]  —  Judgment  upon  promissory  note 
for  $70.  •  J^y  a  mere  slip,  the  Judge  in  making 
his  minutOi  of  the  judgment  wrote  **  judgment 
for  deft.,"  instead  of  "judgment  for  plffs." 
About  three  weeks  afterwards  the  Judge's 
attention  was  called  to  the  mistake  and  he 
corrected  it,  the  solicitors  at  the  trial  con- 
senting. Immediately  after  the  trial  defend- 
ant was  notified  by  his  solicitors  of  the  result, 
and  told  him  that  there  was  not  much  use  in 
applying  for  a  new  trial.  Defendant  then 
retained  a  new  solicitor,  who  without  in- 
forming himself  of  the  facts  of  the  case, 
moved  for  prohibition.  Motion  dismissed  with 
costs.  Re  T^orth  American  Life  Assurance 
Co,  V.  Collins,  5  O.  W.  R.  342,  9  O.  L.  R. 
579. 

Judgment  SuniUions  —  Form  of  Affi- 
darit — Prohibition,] — An  affidavit,  by  a  plain- 
tiff in  a  Division  Court  action  desiring  to 
issue  a  judgment  summons,  stating  that  "  the 
sum  of  $05.10  of  the  said  judgment  remains 
unsatisfied,  as  I  am  informed  and  believe," 
the  judgment  being  for  more  than  $65.10,  is 
not  such  an  affidavit  as  is  required  by  s.  243 
of  the  Division  Courts  Act,  R.  S.  O.  1897  c. 
60,  and  prohibition  will  lie  to  restrain  pro- 
ceedings upon  a  judgment  summons  issufnl 
pursuant  to  such  an  affidavit.  Friendly  v. 
Needier,  10  P.  R.  267,  distinguished.  In  re 
Barr  v.  McMillan.  24  Occ.  N.  90,  7  O.  L.  R. 
70,  672,  3  O.  W.  R.  189,  297. 

Jurisdiction — Action  for  declaration  of 
right  to  rank  on  insolvent  estate — Prohibition. 
Re  Bergman  v.  Armstrong,  4  O.  L.  R.  717, 

O.  W.  R.  799. 


Jurisdiction — Amount  in  dispute — Claim 
for  price  of  horse — Sale  by  wrongdoer — Con- 
tract or  tort  —  Prohibition.  Re  Mount  v. 
Mara,  2  O.  W.  R.  501. 

Jurisdiction — Amount  involved  —  Action 
for  tort — Prohibition — Costs  of  motion  for. 
Re  Brandon  v.  Oallowapj  1  O.  W.  R.  677. 

Jurisdiction — ^Amount  involved — ^Balance 
of  unsettled  account  over  $400 — Prohibition. 
Re  Manning  v.  Oorne,  5  O.  W.  R.  788. 

Jurisdiction — Amount  over  $100 — Ascer- 
tainment— Necessity  for  Extrinsic  Evidence — 
A  Edw,  VII,  c.  i2,  s,  1  {O.)— Application  of 
Pending  Action — Prohibition.] — Motion  by 
defendant  for  prohibition  to  a  Division  Court 
upon  ground  that  the  Court  had  no  jurisdic- 
tion, the  amount  in  question  being  over  $100, 
and  not  ascertained  by  the  signature  of  the 
defendant : — Held,  that  other  and  extrinsic 
evidence  beyond  the  mere  production  of  the 
document  and  the  proof  of.  the  signature  to 
it  would  have  to  be  given  to  establish  the 
claim  of  the  plaintiff.  The  amending  provi- 
sion contained  in  4  Edw.  VII.  c.  12,  s.  1, 
must  be  regarded  as  being  declaratory  and  in- 
applicable because  these  proceedings  were 
launched  in  the  Division  Court  before  the 
Act  was  passed.  Order  made  for  prohibi- 
tion. Re  Thorn  v.  McQuitty,  4  O.  W.  R.  522,. 
25  Occ.  N.  42.  8  O.  L.  R.  705. 

Jurisdiction — Amount  over  $100  —  Ex- 
trinsic Evidence  —  Promissory  Note  —  In- 
dorser,] — Motion  by  plaintiffs  for  an  order  in 
the  nature  of  a  mandamus  to  the  junior 
Judge  of  a  County  Court  to  compel  him  to 
I  try  an  action  in  a  Division  Court.  The 
>  action  was  brought  against  the  indorser  of  a 
;  promissory  note  to  recover  the  amount  of  the 
note,  which  was  more  than  $100: — Held  (5 
O.  W.  R.  420),  that  extrinsic  evidence  would 
have  to  be  given  by  plaintiffs  to  enable  them 
to  succeed  upon  their  claim,  namely,  evidence 
of  dishonour  and  notice,  and  that,  therefore, 
the  amount  sued  for  (being  over  $100)  was 
not  ascertained  by  the  signature  of  defendant 
within  the  meaning  of  s.  72  of  the  Division 
Courts  Act,  as  amended  by  4  Edw.  VII.  c.  12, 
s.  1  (O.).  Motion  refused.  Appeal  by  plain- 
tiffs on'  grounds  that  the  amending  Act  is 
merely  a  legislative  declaration  in  favour  of 
the  narrower  interpretation  theretofore  placed 
upon  s.  72,  and  that  it  was  not  the  intention 
of  the  legislature  to  take  away  the  jurisdic- 
tion of  the  Division  Court,  unless  it  was 
necessary  for  plaintiffs  to  give  evidence  of  the 
kind  pointed  out  in  Kreutziger  v.  Brox.  32 
O.  R.  418,  for  the  purpose  of  establishing 
their  claim.  Appeal  allowed  and  order  made 
for  plaintiffs.  Re  Slater  v.  Laberec,  5  O.  W. 
R.  539,  9  O.  L.  R.  545. 

Jurisdiction — Ascertainment   of   Amount 

over  $100 — Proof  of  Breach  of  Undertaking.] 

— The  defendant  gave  two  notes  for  $75  and 

$62  respectively  on  a  form  which  contained 

an  undertaking  to  give  further  security,  and 

in  the  event  of  default  in  giving  the  security 

that  the  notes  might  be  treated  as  due.    The 

plaintiffs  demanded  further  security,  and,  not 

I  receiving  any,  brought  an  action  on  the  notes 

'  before  the  time  mentioned  in  them  for  their 

maturity  had  expired : — Held,   that,  notwith- 

I  siniiding  the  plaintiff  had  to  prove  a  breach 

of  tlie  undertaking  to  give  security  before  he 

could  recover  on  the  notes,  the  Division  Court 

had    jurisdiction     to    entertain    the    action.  . 
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Petrie  ▼.  Machan,  28  O.  R.  642,  followed  in 
preference  to  Kreatziger  v.  Bros,  82  O.  R. 
418.  McCormick  Harvesting  Machine  Co,  v. 
Wamica,  22  Occ,  N.  168,  3  O.  L.  R.  427. 

Jnrladiotion  —  Attachment  of  debts  — 
Chattel  mortgagee  —  Seizure  and  sale  —  Pro- 
ceeds in  hands  of  bailiff — Prohibition,  Re 
TonUinson  v.  Hunter,  2  O.  W.  R.  948. 

Jvriadictloa — Dividing  Cause  of  Action 
— Division  Courts  Act,  s.  79  —  Promissory 
'Note  —  Including  in  Larger  Claim  —  Proof 
against  Insolvent  Estate.]  —  The  defendants, 
liccoming  insolvent,  made  an  assignment  for 
creditors,  and  the  plaintiffs  proved  their 
claim  uiK>n  a  certain  promissory  note  and 
other  notes,  and  in  respect  of  an  open  account 
for  goods  sold,  for  a  lump  sum,  upon  which 
they  were  paid  a  dividend.  The  plaintiffs 
bad  no  security  for  their  claim: — Held,  that 
the  remedy  upon  the  promissory  note  in  ques- 
tion was  not  extinguished,  and  the  plaintiffs 
could  sue  in  a  Division  Court  for  the  amount 
of  it  as  a  separate  cause  of  action,  giving 
credit  for  a  proportionate  part  of  the  dividend 
paid,  without  offending  against  the  provisions 
of  B.  79  of  the  Division  Courts  Act,  R.  S.  O. 
1897  s.  60,  forbidding  the  dividing  of  a  cause 
of  action.  Harvey  v.  McPherson,  23  Occ.  N. 
260,  6  O.  L.  R.  60,  2  O.  W.  R.  251,  511. 

Jvriadietion — Evidence — Nonsuit  —  Ap- 
peal— Termination  of  Actiot^-^Mcmdam^M,] — 
The  plaintiff  claimed  |212  for  wages,  and 
gave  credit  for  payments  thereon,  suing  for  a 
balance  of  $58.  The  defendant,  by  counter- 
claim, alleged  a  large  account  of  $744.58,  and 
claimed  a  balance  in  his  favour  of  more  than 
$100.  The  Judge  entered  a  nonsuit  after 
hearing  the  evidence  of  one  witness,  who 
disclosed  the  nature  of  the  account: — Held, 
that  the  Judge  at  the  trial  having  found  that 
the  evidence  given  shewed  that  tiie  case  was 
beyond  the  jurisdiction  of  a  Division  Court, 
and  ruled  that  further  evidence  should  not 
be  given,  and  the  plaintiff  having  submitted 
to  this  and  a  judgment  of  non-suit,  with  costs, 
having  been  entered,  and  the  plaintiff  having 
moved  to  set  aside  the  nonsuit  and  for  a  new 
trial,  which  motion  was  refused,  an  applica- 
tion for  a  mandamus  did  not  lie.  Regina  v. 
Judge  of  Southampton  County  Court,  65  L.  T. 
N.  S.  320,  distinguished.  That  the  plaintiff  had 
no  right  of  appeal  in  this  case  under  the  Divi- 
sion Courts  Act  might  be  a  defect  of  legisla- 
tion, but  it  did  not  enlarge  the  remedy  by  man- 
damos: — Held,  also,  following  Williamson  v. 
Biyans,  12  C.  P.  275,  that  mandamus  does 
not  lie  where  there  is  nothing  pending  before 
the  Court  below.  In  re  Ratcliffe  v.  Crescent 
HiU  Timber  Co.,  21  Occ.  N.  234,  1  O.  L.  R. 

a3i. 

Jitfisdiction — Foreign  Defendant  —  Ser- 
vice on — Form  of  Summons — Prohibition,] — 
Section  87  (1)  of  the  Division  Courts  Act, 
R.  S.  O.  1897  c.  60,  which  provides  that  an 
action  may  be  brought  in  a  Division  Court, 
notwithstanding  that  the  residence  of  the  de- 
fendant is  out  of  the  province,  applies  as 
well  to  foreigners  as  to  British  subjects.  No 
practice  being  provided  therefor  by  that  Act, 
by  B.  312,  the  practice  of  the  High  Court  un- 
der Con.  Rules  103  and  312  is  to  apply.  The 
form  of  summons  issued  in  this  action  was 
held  to  be  a  compliance  with  such  rules. 
Dedsicm  of  McMahoQ,  J.,  3  O.  W.  R.  685, 
affirmed.  In  re  Coy  v.  Amdt,  24  Occ.  N. 
336,  8  O.  I^  R.  101,  3  O.  W.  R.  585,  658. 
l>— 14 


Jvrisdiotion  —  Foreign  Oamishee.]  — 
The  primary  creditor  and  the  primary  debtor 
resided  within  the  jurisdiction,  but  the  garni- 
shee resided  in  British  Columbia,  and  did  not 
carry  on  business  in  Ontario.  At  the  hearing 
the  garnishee  appeared  by  his  agent,  and 
raised  no  objection  to  the  jurisdiction.  The 
.debtor  disputed  the  creditor's  claim,  and  the 
jurisdiction,  and  the  Judge  on  tie  latter 
ground  refused  to  proceefl: — ^Held,  that  the 
Judge  was  right  The  principle  upon  which 
a  defendant  in  an  action  who  is  not  subject 
to  the  jurisdiction  confers  it  by  appearing, 
has  no  application  to  a  garnishee  proceeding 
under  the  Division  Courts  Act.  Such  a  pro? 
ceeding  is  a  species  of  execution  designed  to 
enable  a  creditor  to  reach  property  of  his 
debtor  not  exigible  in  the  ordinary  way,  and 
from  the  nature  of  the  thing  it  is  to  be  ex- 
pected that  it  would  be  confined  to  cases 
where  the  garnishee  is  resident  in  Ontario  or 
might  be  sued  therein ;  and,  moreover,,  the 
language  of  the  Act  clearly  confines  the  right 
to  that  class  of  case.  McCabe  v.  Middleton, 
27  O.  R.  170,  distinguished.  In  re  WUson 
V.  Postle,  21  Occ.  N.  382,  2  O.  L.  R.  203. 

Jvrisdictioa — Lease  —  Covenant  to  leave 
in  repair  —  Breach — Damages — Prohibition — 
Transfer  to  High  Court.  Re  PoweU  v.  Dancy- 
ger,  1  O.  W.  R.  63. 

Jnrisdiotion — Proof  of  Contract — Lease 
— Company — Prohibition.] — In  an  action  for 
breach  of  contract  brought  in  a  Division 
Court,  in  order  to  give  the  Judge  jurisdiction 
to  determine  the  action  on  the  merits,  the 
fact  of  the  making  of  the  contract  and  its 
breach  within  the  jurisdiction,  must  first  be 
established.  Where,  therefore,  after  a  valid 
lease  of  certain  pranises  held  by  a  company 
had  been  duly  put  an  end  to,  and  the  key  de- 
livered up  to  the  landlord,  the  company's 
agent,  without  any  authority  from  the  com- 
pany, orally  agreed  with  the  landlord  for  the 
renewal  thereof  for  the  year  at  an  increased 
rent,  and  received  the  key,  but  the  company 
refused  to  agree  to  the  lease,  when  the  key 
was  handed  back  to  the  landlord,  and  no 
actual  occupation  of  the  premises  by  the 
company  took  place: — Held,  that  no  contract 
was  proved,  of  which  a  breach  had  arisen 
within  the  jurisdiction  of  the  Court;  and 
prohibition  was  therefor  properly  granted. 
Decision  of  Anglin.  J.,  3  O.  W.  R.  580,  af- 
firmed. In  re  Wilkes  v.  Home  Life  Associa^ 
Hon  of  Canada,  24  Occ.  N.  339,  8  O.  L.  Ri 
91,  3  O.  W.  R.  675,  744. 

Jazisdiction  —  Rent — Costs.]  —  Rent 
payable  under  a  lease  of  land  is  an  Incor- 
poreal hereditament,  and  where  the  right  or 
title  to  it  comes  in  question,  a  Division 
Court  has  no  jurisdiction  to  entertain  an 
action  to  recover  it,  even  where  the  amount 
in  question  is  only  $60;  and  therefore  this 
action  was  properly  brought  in  a  County 
Court,  and  the  successful  plaintiff  was  en- 
titled to  costs  on  the  scale  of  such  Court* 
Kennedy  v.  MacDonnell,  21  Occ.  N.  233, 
1  O.   L.  R.  250. 

Jarisdiotioa — Splitting  Cause  of  Action. 
— Mortgage — Interest  Post  Diem — Damages 
— Prohibition.] — The  plaintiffs  on  the  2nd 
November,  1901,  brought  an  action  in  a 
Division  Court  for  one  year's  interest  due 
the  1st  February,  1901,  and  for  interest  on 
that  interest,  amounting  together   to  ^1.50, 
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due  on  a  mortgage^,  principal  of  whidi  was 
overdue: — Held,  that  the  interest  sued  for, 
being  interest  post  diem,  was  not  due  the 
plaintiff  qua  interest,  but  was  recoverable 
only  by  way  of  damages^  and  the  case  did 
not  come  within  the  provisions  of  s.  79,  d.-s. 
2,  of  the  Division  Courts  Act,  R.  S.  O. 
c.  60:— Held,  also,  that  the  plaintiflte,  if  en^ 
titled  to  recover  interest  from  the  1st  Feb- 
ruary, 1900,  were  entitled  to  recover  as  their 
damages  interest  down  to  the  date  of  the 
issue  of  the  summons,  so  that  the  sum  to 
which  they  were  then  entitled  would  be  about 
|140,  which  sum  was  divided  for  the  purpose 
of  suing  in  the  Division  Court,  and  that 
is  forbidden  by  s.  79;  and  prohibition  was 
granted.  In  re  Phillips  v.  Hanna,  22  Dec. 
N.  209,  3  O.  L.  R.  558,  1  O.  W.  R.  245. 

Jurisdiction — ^Territory — Action  on  two 
promissory  notes  —  "  Contract " — ^Prohibition 

—  Omission  to  record  evidence.  Union 
Bank  of  Canada  v.  Cunningham,  1  O.  W,  B. 
432. 

Jnrlsdlotlon — ^Territorial — Cause  of  ac- 
tion —  Contract  by  telegraph  —  Prohibition. 
Re  GlanviOe  v.  Do^le  Fish  Co.,  2  O.  W.  R. 
616,  823. 

Motion  for  Xnunediiite  Jitdsment  — 

Service  with  Summons — Time — Holidays  — 
Enlargement — Waiter J\ — ^A  special  summons 
issued  out  of  a  Division  Court  was  served 
on  Friday  the  8th  November,  returnable  on 
the  following  Tuesday,  the  12th,  and 
with  it  was  served  a  notice  of  motion  for 
immediate  judgment,  also  returnable  on  the 
12th: — ^Held,  that  the  notice  was  properly 
served,  for  there  is  nothing  in  s.  116  of  the 
Division  Courts  Act,  R.  S.  O.  1897  c.  60, 
which  requires  that,  before  such  notice  is 
given,  the  time  for  the  filing  of  a  dispute 
notice  should  have  first  expired: — ^Held,  also, 
that  there  was  two  clear  days'  notice  or 
the  motion,  for  the  King's  birthday  and  Sun- 
day, which  intervened,  would  not  be  ex- 
cluded. Con.  Rule  343,  whereby,  where  the 
time  is  leas  than  six  days,  Sundays  and  holi- 
days must  be  excepted,  does  not  apply  to 
Division  Courts,  and  no  similar  provision 
is  contained  in  the  Division  Courts  Act  or 
Rules;  but,  in  any  event,  the  objection  was 
cured  by  an  enlargement  procured  by  the 
defendants  on  the  return  day  until  the  next 
day,  which  had  the  effect  of  giving  the  de- 
fendants two  clear  dajrs  irrespective  of  such 
holiday.  Quaere,  whether  an  order  made  up- 
on a  motion  of  which  two  clear  days'  notice 
had  not  been  given,  would  be  valid.  In  re 
McKay  V.  Talbot,  22  Occ.  N.  115,  3  O.  L. 
R.  256. 

FroUMtlon — ^Verification    of    documents 

—  Affidavit  of  defendant — Acknowledgments 
given  for  liquors  drank  in  a  tavern — Discre- 
diting affidavit — Findings  of  Judge  in  inferior 
Court.  Re  Peine  v.  Hammond,  2  O.  W.  R. 
1118,  3  O.  W.  R.  70. 

RemoTAl  of  Plaint  into  Hig^  Conrt 

— Question  involved — Paternity  of  illegitimate 
child.  Re  Brooks  v.  Hubbard,  4  O.  W.  R. 
264. 

Blskt  to  Jurj — Claim — Counterclaim — 
Amount — Prohibition.^ — ^The  plaintiff  sued  in 
a  Division  Court  for  $14  for  rent;  and  the 
defendant,    besides    filing    a    dispute    notice. 


counterclaimed  for  $60  damages  for  tort, 
and  asked  for  a  jury,  but  the  County  Court 
Judge  refused  to  place  the  case  on  the  list 
for  trial  by  jary.  On  an  application  for 
prohibition: — iHleld,  that  the  filing  of  the 
counterclaim  did  not  entitle  the  defendant 
to  have  the  plaintiiTs  claim  tried  by  a  jury; 
but  s.  160  of  the  DiTision  Courts  Act,  R.  S. 
O.  1897  c  60,  did  entitle  him  to  that  right 
in  respect  to  his  counterclaim;  and  prohibi- 
tion as  to  the  latter  was  directed  to  issue, 
subject  to  the  right  of  the  Judge  to  order 
that  the  counterclaim  be  the  subject  of  an  in- 
dependent action  under  Division  Court  Rule 
108.  In  re  Fraser  v.  Ham,  24  Occ  N.  233, 
7  O.  li.  R.  449,  3  O.  W.  R.  447. 

Serrioe  of  Summons — Right  of  Plaintiff 
to  Serve — Right  of  Bailiff — Mandamus  to 
Clerk.] — Plaintiff  moved  for  mandamus  to 
compel  a  Division  Court  clerk  to  deliver 
the  sunmions  and  copy  to  the  plaintiff  instead 
of  the  bailiff  of  the  Court,  to  have  it  served. 
Motion  refused  (6  O.  W.  R.  146)  on  grounds 
that  plaintiff  had  no  such  right  in  a  Divi« 
sion  Court  case  as  is  accordeid  to  plaintifBs 
in  the  High  Court  and  County  Courts.  Ap- 
peal by  plaintiff  from  above  order  dismissed 
with  costs.  Wilson  v.  McOinnis,  6  O.  W.  R. 
397,  10  O.  U  R-  9a 

Territorial  Jvrisdiotion — Cause  of  Ac- 
tion— Flooding  Land — Ereotion  of  Dam  — 
Prohibition.] — ^In  a  Division  Court  action 
the  plaintiff's  claim  was  for  damages  for 
injuries  caused  to  his  lands,  which  were  situ- 
ate within  the  limits  of  the  division  in  the 
Court  of  which  his  action  was  entered,  by 
reason  of  their  having  been  overflowed  and 
his  crops  damaged  by  waters  alleged  to  have 
been  unlawfully  brought  by  the  defendants  to 
and  cast  uiwn  his  lands.  The  backing  of 
the  water  was  alleged  to  have  been  caused 
by  a  dam  which  the  defendants  had  erected 
on  their  own  lands,  situate  beyond  the  limits 
of  such  Court: — Held,  that  the  erection  of 
the  dam  was  part  of  the  cause  of  action, 
and  therefore  the  whole  cause  of  action  did 
not  arise  within  the  jurisdiction  of  the  Divi- 
sion Court  in  which  the  action  was  brought; 
and  prohibition  was  ordered.  In  re  Doo- 
little  V.  Electrical  Maintenance  and  Construc- 
tion Co.,  22  Occ.  N.  136,  3  O.  L.  R.  460, 
1  O.  W.  R.  202. 

Territorial  Jnrisdietion  —  Garnishee 
— No  Oamishable  Debt — -Conferring  Jurisdic- 
tion—Costs.] —  Where  an  action  is  entered 
under  s.  190  of  the  Division  Courts  Act 
in  tiie  division  where  the  garnishee  resides, 
the  primary  debtor  residing  in  another  and 
disputing  Uie  jurisdiction  of  the  Court  — 
there  is  jurisdiction  to  give  judgment  against 
the'  primary  debtor,  even  where  the  action 
is  dismissed  as  against  the  garnishee.  In  re 
Holland  v.  Wallace,  8  P.  R.  186,  and  In  re 
McCabe  v.  Middleton,  27  O.  R.  170,  con- 
sidered. Semble,  that  if  a  primary  creditor, 
for  the  puri)ose  of  obtaining  a  judgment 
against  the  primary  debtor  in  a  Conrt  of  his 
own  choosing,  names  a  friend  as  garnishee, 
the  Judge  may  properly  take  that  into  con- 
sideration under  his  power  over  costs  under 
s.  213  of  the  Act.  Lented  v.  Congdon,  21 
Occ.  N.  160,  1  O.  L.  R.  1. 

Title  to  Land— Trial— Prohibition— Cer- 
tiorari. Re  Waring  v.  Town  of  Picton,  2 
O.  W.  R.  92. 
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XVI.   Ontario — High   Coubt   of   Justice. 

Diviaional  Covrt — Composition  of — ^Two 
or  three  Judfes.  Minns  y.  Village  of  Ome- 
mee,  1  O.  W.  R.  90,  362. 

IHTlaional  Conrt — Reference  of  Motion 
to — Power  of  Master  in  Chambers — Agree- 
ment of  Parties.} — ^llie  Master  in  Chambers 
has  no  power  to  refer  a  motion  before  him 
to  a  Divisional  Court,  but  the  Court  may 
properly  hear  a  motion  so  referred,  if  both 
parties  agree  to  its  being  heard.  Rushton 
V.  Orand  Trun^  R.  W.  Co^  23  Occ.  N.  295, 
6  O.  li.  R.  425,  2  O.  W.  R.  654. 

IH^isional  Court — Single  Judge — Proper 
Forum — Special  Case  —  Arbitration  Act  — 
^^ Opinion^  —  *' Final  Decision:']— A  single 
Judge  has  no  jurisdiction  to  pronounee  the 
opinion  of  the  Court  upon  a  special  case 
stated  by  arbitrators  pursuant  to  s.  41  of 
the  Arbitration  Act,  R.  S.  O.  1897,  c.  62. 
The  effect  of  d.  (a)  of  s.-e.  1  of  s.  67  of  Uie 
Judicature  Act,  R.  S.  O,  1897  c.  61,  and 
of  Rule  117,  ia  to  require  that  such  a  case 
be  heard  before  a  Divisional  Court,  as  being 
a  proceeding  directed  by  statute  to  be  taken 
before  the  Court,  and  in  which  the  decision 
of  the  Court  is  final.  "The  opinion  of  the 
Court "  ia  a  '*  decision,*'  though  not  a  binding 
adjudication  as  to  the  rights  of  parties  or 
a  decision  amounting  to  a  judgment  or  order ; 
and  it  is  a  "  final  decision "  because  it  is 
the  end  of  the  proceeding  and  cannot  be 
reviewed  by  an  appellate .  Court.  In  re  Oed- 
des  and  Cochrane,  21  Occ.  N.  436,  2  O.  L. 
R.  145. 

Proper  Fomat — Application  for  Manda- 
mus to  Justice  of  the  Peace — Judge  in  Court 
—  IHvi9ional  Court,] — ^The  order  absolute 
which  may  be  granted  by  the  High  Court  un- 
der 8.  6  of  the  Act  to  protect  Justices  of  the 
Peace  and  others  from  Vexatious  Actions, 
R.  S.  O.  1897  c.  88,  is  not  final,  but  is 
appealable,  and  the  ai^cation  for  such  order 
is  therefore  to  be  heard  before  a  single  Judge, 
sitting  as  the  High  Court,  and  not  before  a 
Divisional  Court.  In  re  Rex  y,  Meehan, 
■22  Occ.  N.  133,  3  O.  L.  R.  361,  1  O.  W. 
R.  136,  248. 


XVII.  OkTASIO  —    StmBOOATB   COUfiTS. 


GrftBt  of  Adanlnistratlon — Applications 
in  Different  Courts,] — Where  applications  for 
letters  of  administration  to  the  estate  of  a 
deceased  person  are^  made  in  more  than  one 
Surrogate  Court,  preference  will  be  given  to 
that  made  by  the  person  nearest  in  the  order 
in  which  administration  is  usually  granted; 
and  in  this  case  jurisdiction  to  proceed  was 
conferred  on  the  Surrogate  Court  in  Which 
application  was  made  by  the  mother  of  the 
intestate,  against  that  on  behalf  of  creditors, 
in  another  county.  In  re  Tougher,  22  Occ. 
N.  98,  3  O.  L.  R.  144. 


i — Pausing  Accounts — Interest,] 
— There  is  no  authority  in  the  Judge  of  a 
Surrogate  Court  to  pass  the  accounts  of  a 
guardian  of  an  infant  appointed  by  such 
Court.  Section  18  of  63  V.  c.  17  (O.)  does 
not  apply,  such  guardian  not  being  a  trustee 
within  the  meaning  of  the  section: — Held, 
also,   that,  under  the  circumstances   of  this 


case,  six  per  cent,  interest  was  a 'fair  rate  to 
charge  the  guardian  on  the  moneys  in  his 
hands.  Murdy  v.  Barr,  21  Occ.  N.  526,  2  O. 
L.  R.  310. 


XVIII.   Quebec — Circuit  Coubts. 

Establisliinent  of  Kew  Court — Pend- 
ing Proceedings — Opposition.]  —  Where  an 
action  was  begun  and  judgment  given  in  it 
before  the  statute  of  1893  establishing  the 
new  Circuit  Court  for  the  district  of  Mon- 
treal, the  filing  of  an  opposition  to  the  judg- 
ment after  that  statute  should  be  authorlz^ 
by  a  Judge  of  the  new  Circuit  Court,  and 
not  by  a  Judge  of  the  Superior  Court.  Koll- 
meyer  v.  Donohue,  Q.  R.  19  S.  C.  65. 

Srooation  to  Superior  Court — Plead- 
ing.]— ^An  action  brought  in  b.  Circuit  Court 
upon  promissory  notes  may  be  evoked  by  the 
plaintiff  to  the  Superior  Court  when  the  de- 
fendant pleads  that  those  notes  were  given 
in  part  payment  of  a  thing  sold  by  the  plain- 
tiff, for  over  ?100,  and  that  the  sale  is  null, 
the  thing  sold  being  defective  and  valueless. 
2.  Par.  3  of  art.  1130,  C.P.,  is  not  limitative, 
but  simply  provides  for  a  special  case.  Tufts 
V.  Dalton,  3  Q.  P.  R.  523. 

ETooation  to  Superior  Court  —  Prac- 
tice.]— ^The  Superior  Court  cannot  remit  a 
cause  to  the  Circuit  Court  merely  because 
the  party  asking  to  have  it  brought  up  to 
the  Superior  Court  has  not  inscribed  upon  his 
evocation;  the  evocation  must  be  unfounded. 
UAssociation  des  Barbiers  de  la  Province  de 
Quebec  V.  Lizotte,  4  Q.  P.  R.  70. 

EzolufliTe  Juriadiotion  —  Action  for 
Tawes — School  Tames,] — ^In  a  suit  in  the  Su- 
perior Court  to  recover  municipal  taxes  to 
an  amount  exceeding  |100,  accompanied  with 
a  demand  for  school  taxes,  a  declinatory  ex- 
ception asking  the  dismissal  of  that  portion 
of  the  demand  which  is  for  school  taxes,  on 
the  ground  that  the  Circuit  Court  has  exclu- 
sive jurisdiction,  will  be  maintained,  notwith- 
standing art.  170,  C.  C.  P.,  it  being  impossible 
m  such  a  case  to  transmit  the  whole  record 
to  the  Circuit  Court.  Township  of  Duds  well 
V.  Quebec  Central  R.  W,  Co.,  19  S.  C.  116. 

ExelusiTe  Jurisdietion— -Transfer  from 
Superior  Court—Amount  in  question — Land- 
lord and  Tenant — Repairs  —  Cancellation  of 
Lease — Damages — Costs,] — An  action  between 
landlord  and  tenant  in  which  the  tenant  de- 
mands repairs,  or  in  default  the  cancellation 
of  the  lease,  and  in  either  event  $12.50  for 
damages,  is  of  the  exclusive  competence  of 
the  Circuit  Court,  and  the  incomi)etence  of 
the  Superior  Court  being  ratione  materise, 
the  Court  should  of  its  own  motion  send  the 
cause  before  the  competent  tribunal.  2.  In 
this  case  the  action  of  the  plaintiff  having 
been  declared  ill-founded  by  the  tribunal  of 
first  instance,  the  plaintiff  should  bear  the 
costs  of  contestation  in  the  Superior  Court 
as  well  as  the  costs  of  review,  although  the 
incompetence  of  the  tribunal  was  not  pleaded. 
Lafranchise  v.  Caty,  Q.  R.  19  S.  C.  185. 

Jurisdiction — Action  to  Cancel  Lease — 
Remission  to  Circuit  Court.] — ^An  action  in 
which  a  tenant  demands  the  cancellation  of 
a  lease  as  a  rent  of  $168.  and  $85  for  dam- 
ages,   is   of    the    competence   of   the   Circuit 
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Court,  and  will  be  removed  to  that  Court 
from  the  Superior  Court  upon  a  declinatory 
exception.  Oroahoia  v.  Bienville,  4  Q.  P.  R. 
409. 

Jurisdiotion — Amount  in  Controversy — 
Addition  of  Taxed  Coats — Subsequent  CosU — 
Fi.  Fa.  Lands — Seizure  and  Sale — Hypothe- 
carv  Creditor.]— The  Circuit  Court  sitting 
at  Montreal  cannot  prosecute,  against  immov- 
ables, the  execution  of  its  judgment  for  a 
sum  not  exceeding  $40,  and  the  want  of 
jurisdiction  in  that  respect  is  absolute  and 
material.  2.  The  taxed  costs  of  the  action 
allowed  by  the  judgment  may  be  added  to 
the  amount  recovered  so  as  to  make  up  the 
sum  exceeding  $40 ;  but  subsequent  costs,  that 
is,  costs  of  a  la.  fa.  goods,  or  the  expense  of 
such  a  writ,  or  the  expense  of  an  execution 
on  growing  crops,  op  the  expense  of  a  re- 
turn of  nulla  bona,  mav  not  be  added.  3. 
The  clerk  of  the  Circuit  Court,  in  such  a 
case,  has  no  authority  to  issue  a  fi.  fa.  lands, 
and  such  a  writ  is  therefore  void.  4.  The 
seizure  and  sale  of  the  defendant's  immov- 
ables, in  virtue  of  such  a  writ,  are  void.  5. 
An  hypothecary  creditor  of  the  execution 
debtor,  who  has  had  no  knowledge  of  the 
seizure  or  sale,  and  who  is  prejudiced  by  it, 
has  a  right  to  obtain,  by  petition,  the  avoid- 
ance of  the  sale  and  setting  aside  of  the  writ. 
Masson  v.  Danserreau,  Q.  R.  18  S.  C.  141. 

RemoTAl  of  Cause  From — Beneiit  So- 
ciety— Future  Rights  of  Member,}  —  An  ac- 
tion for  the  recovery  of  benefits  from  a 
charitable  association  by  one  of  its  members 
may  be  removed  to  the  Superior  Court,  such 
action  having  an  effect  on  the  future  rights 
and  interests  of  the  plaintiff,  and  deciding 
for  the  future  his  status  as  a  member  of 
the  association.  Oagni  v.  Viotoriaville  So- 
ciety of  St.  John  Baptist,  4  Q.  P.  R.  382. 

RemoTAl  of  Cause  From — Amount  in 
Controversy — Future  Rights.] — ^An  action  to 
recover  an  alimentary  pension  of  $2.25  a  week, 
for  47  weeks,  may  be  removed  from  the  Cir- 
cuit Court  to  the  Superior  Court,  the  judg- 
ment to  be  rendered  in  such  action  being  one 
which  will  affect  the  future  rights  of  the 
parties.    Roach  v.  Duggan,  4  Q.  P.  R.  280. 

RemoTAl  of  Cavse  From — Jurisdiction 
of  Court  —  Rescission  of  Lease  —  Future 
Rights.] — There  may  be  evocation  when  a 
Circuit  Court  is  competent.  If  it  was  not 
competent,  there  would  be  no  ground  for  evo- 
cation, but  for  declination.  2.  An  action  by 
which  the  plaintiff  claims  the  rescission  of  a 
lease,  and  $99  for  damages  and  rent  due,  is 
within  the  competence  of  the  Circuit  Cburt. 
3.  Where  the  lease  is  of  a  flour  mill,  and 
a  saw  mill,  and  the  rent  is  to  be  paid  half 
out  of  the  products  of  the  mills,  and  the  lease 
has  still  three  years  to  run,  and  it  appears 
in  the  action  that  the  half  of  the  products 
which  belongs  to  the  defendant  for  the  three 
years  yet  to  run  represents  the  value  of 
more  than  $100,  the  defendant  has  the  right 
to  have  the  case  removed  to  the  Superior 
Court,  inasmuch  as  his  future  rights  in  ques- 
tion are  of  greater  value  than  $100.  Mom- 
eau  V.  Verret,  Q.  R.  20  S.  C.  399. 

Territorial  Jvrisdiotion — Cause  of  Ac- 
tion— Promissory  Note.] — ^In  an  action  upon 
a  promissory  note  dated  at  Montreal,  and 
made   payable  at  Montreal,   although   really 


signed  at  Quebec,  where  the  defendants  have 
their  domicil,  the  whole  cause  of  action  arises 
in  the  district  where  the  note  is  made  payable, 
especially  where  the  arrangement  by  which 
the  note  was  given  in  part  payment  of  an 
anterior  debt  was  entered  into  at  MontreaL 
L&vesque  v.  Roy,  3  Q.  P.  R.  369. 

Territorial  Jurisdietion  —  Defamation 
— Place  Where  Letter  Received.] — An  action 
based  upon  a  letter  containing  defamatory 
words  sent  from  the  district  of  Three  Rivers 
to  the  address  of  a  person  living  in  the  dis- 
trict of  Arthabaska,  where  the  letter  is  re* 
ceived  and  read,  may  be  brought  in  the  latter 
district.  Marcotte  v.  Thirien,  Q.  R.  22  S. 
C.  315. 

Territorial  Jurisdiction, — Place  of  Sale 
of  Goods.] — ^A  sale  of  goods  in  genere  is 
made  at  the  place  where  the  goods  have  been 
weighed,  counted,  or  measured,  and  an  action 
based  on  a  sale  may  be  begun  at  the  place 
where  such  operation  has  taken  place.  Chravel 
v.  Durocher,  4  Q.  P.  R.  435. 


XIX.    QXTEBEG — COMMISSIONEB'B    OOUBT. 

Procedure — Commissioner  Sitting  During 
Part  af  Hearing — Married  Woman  Defe^- 
ant — Authorization.]  —  Where  the  husband 
of  a  woman  separate  as  to  property,  being 
summoned  alone  before  a  Commissioner's 
Court,  appears  before  that  Court  and  pleads 
not  the  want  of  authorization,  but  other 
grounds  of  defence,  his  appearance  ^and  plea 
are  equivalent  to  acts  of  authorisation  of  his 
wife  as  a  party  before  the  Court  2.  A  cause 
which  has  been  completely  heard  by  one 
Commissioner  only,  can  be  adjudged  only  by 
him,  although  another  Commissioner  has  also 
sat  through  a  part  of  the  hearing.  Rew  v. 
Warren,  Q.  R.  25  S.  C.  78. 


XX.  Quebec — Cotjbt  op  Kino's  Bench. 

Qvonun  of  Judges — Judgment  —  JuriS" 
diction.]  —  Article  1241  C.  P.  Q.,  permits 
four  Judges  of  the  Court  of  King's  Bench, 
Quebec,  to  give  judgment  in  a  cause  heard 
before  five,  when  the  fifth  Judge,  after  hear- 
ing th^  case  argued,  excused  himself  as  dis- 
qualified: Davies  and  Nesbitt,  JJ..  contra. 
Angers  v.  Mutual  Reserve  Fund  Life  Asso- 
ciation, 35   S.  C.  R.  330. 

See  Appeal. 


XXI.  QuEBBc — Recorder's  Court  of 
Montreal. 

Xiirisdiotion  —  Salary  —  Forfeiture  — 
Certiorari.]  —  The  Recorder's  Court  of  the 
city  of  Montreal  has  jurisdiction  to  enter- 
tain a  cause  in  whi<^  salary  is  claimed,  and 
this  although  the  contract  contains  clauses 
providing  for  forfeiture  of  a  certain  amount 
in  case  of  default  in  execution  of  the  con- 
tract. 2.  The  Superior  Court  cannot  upon 
certiorari  take  cognizance  of  a  question  of 
law  concerning  the  retention,  as  in  a  case  of 
forfeiture,  of  a  certain  part  of  a  salary, 'the 
question  not  having  been  raised  before  the 
Recorder's  Court.  SociH6  Anonyme  des 
Theatres  v.  Fouquet,  5  Q.  P.  R.  248. 
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XXIL     QOEBEO — SUFEBIOB     COUBT. 


I     I 

Case  Reserved  —  Verdict  9/  Jury,] — 
Held,  by  Lemieux,  J.,  that  the  Superior 
Coart  in  Review  ha$  absolute  and  unre- 
stricted power  to  judge  of  the  merits  e£  a 
cause  which  has  been  reserved,  without  re- 
gard to  the  verdict  of  the  jury:  Art.  496, 
C.  P.  C.  Ferguson  v.  Grand  Trunk  R,  W, 
Co.,  Q.  R,  20  S.  O.  54. 

— Cirovlt  Court — Transfer  of  Action  from 
— Validity  of — InscriptionJ]  —  When  an  ac- 
tion is  transferred  by  the  Circuit  Court  to 
the  Superior  Court  under  art.  171,  C.  P.,  an 
inscription  for  judgment  upon  the  validity 
of  such  transfer  cannot  be  had  under  art. 
1130,  C.  P.,  as  on  an  Evocation.  Westmount  • 
School  CommisHonera  v.  Mallette,  7  Q.  P.  R. 
43. 

lasoriptlon  in  Review — Appeal — Tutors 
— Authorization,] — ^An  application  for  review 
in  an  appeal  within  the  meaning  of  art.  306, 
C  C;  and,  therefore,  an  inscription  before 
the  Court  of  Review  made  by  tutors,  with- 
out the  authorization  of  a  Judge  or  of  the 
prothonotary  upon  the  advice  of  a  family 
council,  is  illegal  and  void.  Beaumont  v.  La- 
monde,  6  Q.  P.  R.  6. 

Jvrifldiotioii — Action  against  Executor 
— DomicU  of  Deceased—Place  of  Service,} — 
An  action  brought  in  respect  of  a  succession 
against  a  testamentary  executor,  as  such,  is 
of  the  exclusive  competence  of  the  Court  of 
the  district  where  the  testator  had  his  domi- 
cil  at  the  time  of  his  decease^  and  cannot  be 
brought  in  the  Court  of  a  district  where  he 
chanced  to  be  temporarily  at  the  time  of  his 
death.  The  service  on  the  executor  should 
be  made  in  the  district  where  he  has  his 
business  office.  Article  94,  C.  P.  C,  applies 
to  purely  personal  proceeoings  as  to  which 
the  Code  contains  no  special  or  exceptional 
provision:  the  proceedings  relating  to  succes- 
sions are  indicated  in  arts.  1362  et  seq. ;  and, 
therefore,  the  tribunal  of  the  place  of  decease 
and  of  the  place  where  the  property  of  the 
succession  is  situated  has,  to  the  exclusion  of 
all  others,  save  in  certain  cases  here  inappli- 
cable, jurisdiction  over  the  proceedings.  B^ 
chard  V.  Bemier,  Q.  R,  17  S.  O.  540. 

Jurisdiction  —  Action  for  Negligence — 
Death  of  Child  in'  another  Province — Resi- 
dence of  Company — Attornment  to  Jurisdic- 
tion,]— ^The  father  and  mother  can  in  their 
personal  names  sue  the  author  of  their  son's 
death,  either  under  the  laws  of  Manitoba  or 
under  the  laws  of  Quebec.  The  defendants 
having  a  place  of  business  in  the  city  of 
Montreal,  having'  accepted  the  jurisdiction 
and  pleaded  to  the  merits,  the  laws  of  Quebec 
must  be  applied  when  the  question  involved 
relates  to  procedure.  Boon  v.  Canadian 
Northern  R.  W,  Co,,  7  Q.  P.  R.  239. 

Jurisdiction — Amount  Involved — Charge 
on  Land.] — ^An  action  by  which  an  amount 
less  than '  $100  is  claimed,  but  in  which  a 
claim  is  also  made  to  have  certain  immovables 
charged  with  payment  of  that  sum,  and  to 
have  the  defendant  ordered  to  give  up  the 
lands  in  default  of  paying  the  amount,  is  an 
action  which  must  be  brought  in  the  Superior 
Court,  whatever  be  the  amount  claimed. 
Syndics  of  the  Parish  of  St.  Paul  de  Mon- 
treal V.  Suburban  Land  Co.  of  Montreal,  6 
Q.  P.  R.  444. 


Jurisdiction — Cause  of  Action — Place  of 
Hiring — Wrongful  Dismissal.)  —  Where  an 
employee,  hired  in  the  province  of  Ontario 
to  work  in  the  district  of  Pontiac,  alleged 
that  he  had  been  wrongfully  discharged  in 
the  latter  district,  and  suffered  damage  from 
frost  bites,  etc,  while  on  his  way  back  from 
the  shanties  where  he  had  been  working,  the 
whole*  cause  of  action  did  not  arise  in  the 
province  of  Quebec.  Landry  v.  Hurdman,  Q. 
R.  25  S.  O.  378. 

Jurisdiction  —  Circuit  Court  —  Amount 
Involved — Arrearages  of  Annual  Settlement.] 
— A  Circuit  Court  held  at  the  chief  town  of 
a  district  is  not  competent  to  entertain  a  per- 
sonal action  for  $12  for  arrearage  of  an 
annual  settled  rent.  2.  The  Superior  Court 
is  competent  to  entertain  such  an  action, 
which  may,  therefore,  originate  in  a  Su- 
perior Court.  Lehel  v.  Langlois,  Q.  R.  22 
S.  C.  239. 

Jurisdiction — Contract — Sale  of  Goods 
— Place  of  'Making,]  —  Although  offers  to 
purchase  goods  may  be  sent  by  letter  or  tele- 
gram from  the  province  of  Ontario,  such 
offers  are  to  be  deemed  to  be  made  as  to  the 
vendor  at  the  place  where  they  are  received, 
and  the  contract  then  becomes  completed 
there  by  theii;  acceptance.  Wherefore  the 
Courts  of  the  place  of  acceptance,  which,  in 
this  case,  was  also  the  place  of  delivery  of 
the  goods,  are  competent  to  entertain  an  ac- 
tion for  the  recovery  of  the  price  of  such 
goods.  Timossi  v.  Palangio,  Q.  R.  26  S.  C. 
70. 


Jurisdiction  Over  Foreign 

— Property  in  District — Writ  of  Summons — 
Absence  of  Allegation  of  such  Property- — 
Waiver  by  Plea — Examination  of  Defendant 
—Questions  as  to  Property.] — ^A  nop-resident 
defendant  may  be  sued  in  a  district  where 
he  owns  shares  of  stock,  and  against  resi- 
dents of  which  he  has  claims,  such  claims 
and  stocks  constituting  property  in  that  dis- 
trict within  the  meaning  of  art  94.  C.  P., 
s.  4.  2.  Although  the  plaintiff  should  regu- 
larly, in  order  to  make  thQ  jurisdiction  of  liie 
Gk>urt,  by  reason  of  the  defendant  having  pro- 
perty in  the  district,  appear  on  the  face  of 
action  as  instituted,  have  set  forth  in 
the  writ  of  declaration  that  the  defendant 
had  property  in  the  district,  yet  if  the  defen- 
dant, by  his  exception,  tenders  an  issue  to  the 
plaintiff  as  to  the  existence  of  such  pro- 
perty, by  alleging  that  he  does  not  come 
under  any  of  the  provisions  of  art.  94  which 
would  justify  the  institution  of  the  action 
before  the  Court  seised  therewith,  and.  more- 
over meets  the  allegation  of  the  plaintiff's 
answer,  in  which  it  is  formally  stated  that 
tbe  defendant  has  property  in  the  district, 
not  by  any  objection  thereto  as  being  made 
in  the  answer,  but  bv  a  denial  of  its  truth, 
he  must  be  held  to  have  waived  any  objec- 
tion based  upon  the  absence  of  allegation  of 
said  fact  in  the  writ  or  declaration.  3.  The 
defendant  has  no  right  to  object  to  cross-in- 
terrogatories on  a  commission  rogatoire  tend- 
ing to  elicit  evidence  of  propertv  of  his  in 
the  district.  McCurry  v.  Reid,  4  Q.  P.  R. 
261. 

Jurisdiction  —  Replevin  of  Shares  in 
Foreign  Company — Parties  within  Jurisdic- 
tion,]— The  Superior  Court  at  Montreal  is 
competent  to  order  n  saisie-revendication  of 
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shares  of  the  capital  stock  of  a  foreien  com* 
pany,  when  the  plaintiff  and  the  defendant, 
as  well  as  a  third  person  who  is  detaining 
the  share  certificates,  are  domiciled  at  Mon- 
treal ;  lind  the  foreign  company  cannot  de- 
mand, by  declinatory  exception,  the  discharge 
of  the  seizure.  Kinsela  v.  Kinsela,  Q.  R.  25 
S.  C.  270,  6  Q.  P.  R,  137. 

Order  of  Judge — Place  of  Making,] — 
Held,  per  Blanchet,  J.,  that  a  notice  given  to 
the  opposite  party  of  the  presentation  of  a 
petition  to  a  Judge,  elsewhere  than  at  the 
chief  place  of  the  district,  and  an  order  made 
upon  such  i)etition,  are  illegal  and  void.  Con- 
nolly V.  Stanhridge,  4  Q.  P.  R.  186. 

RemoTal  of  Aotion  from  Cireuit 
Court — Future  Rights.] — Under  Art.  55,  C. 
P.,  an  action  for  $99  begun  in  the  Circuit 
Court  in  respect  of  matters  which  might 
affect  future  rights,  cannot  be  removed  to 
the  Superior  Court.  Rop  v.  Ferland,  Q.  R. 
23  S.  C.  1,  5  Q.  P.  R.  188. 

RemoTftl  of  Aetion  from  Clroiilt 
Covrt  —  Landlord  and  Tenant  —  Rental 
Value.] — A  tenant  to  whose  demand  his  land- 
lord pleads  that  the  rental  value  of  the  de^ 
mised  premises  is  not  that  alleged  in  the 
declaration,  cannot  have  the  case  removed 
from  the  Circuit  Court  to  the  Superior  Court. 
Shearer  v.  Marks,  Q.  R.  22  S.  C.  472,  5  Q. 
P.    R.    304. 

RemoTAl  of  Aotion  from  Circuit 
Court  —  Motion  —  Declaration — Future 
Rights.] — There  is  no  ground  for  removing  a 
cause  from  the  Circuit  Court  to  the  Superior 
Court  except  in  the  cases  provided  for  in 
Art.  49,  C.  P.  2.  When  the  ground  for  re- 
moval does  not  appear  by  the  demand,  the 
declaration  for  removal  must  allege,  and  must 
be  accompanied  by  documents  or  a  deposition 
establishing  prima  facie,  that  the  action  is 
removable.  3.  Removal  of  a  cause  is  granted 
only  where  there  are  future  rights  relating 
to  the  party  who  makes  the  motion  for  re- 
moval. Corporation  D*  Aqueduc  de  Rich- 
mond V.  Johnson,  Q.  R.  22  S.  C.  65. 

RemoTal  of  Aotion  from  Circuit 
Court  —  Municipal  Taxes — Appeal — Future 
Rights.] — ^There  is  no  appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  in  a 
municipal  matter,  and,  therefore,  a  defend- 
ant, sued  for  municipal  taxes,  cannot,  even 
if  his  defence  effects  future  rights,  have  the 
case  removed  into  the  Superior  Court.  Town 
of  Nicolet  V.  Imperial  Oil  Co.,  5  Q.  P.  R. 
S05. 

RemoTal  of  Aotion  from  Circuit 
Court — 8tage  of  Cause.] — ^A  defendant  who 
wishes  to  have  a  suit  removed  into  the  Supe- 
rior Court,  must  do  so  before  filing  his  de- 
fence on  the  merits.  Commissioners  of 
Railways  at  the  Barriers  of  MontrecU  v.  Pen- 
niston,  5  Q.  P.  R.  445. 

RemoTAl  of  Action  from  Recorder's 
Court — Notary — Agent  for  Sale  of  Land.] 
— A  notary,  sued  for  having  acted  as  agent 
for  the  sale  of  immovables,  cannot  before 
the  trial  demand  by  certiorari  the  removal 
of  the  cause  from  the  Recorder's  Court  of 
Montreal  to  the  Superior  Court,  the  proof  of 
the  agency  for  the  sale  of  immovables  and  the 
nature  of  the  transaction  being  within  the 
competence  of  the  Recorder's  Court.  Lali- 
hert6  v.  City  of  Montreal,  5  Q.  P.  R.  395. 


BemoTul  of  Cause  into  —  Aciion  for 
Fine — Practising  as  Advocate.] — A  defiend- 
ant,  sued  in 'the  Citcait  Coart  by  the  Bar  of 
Montreal  for  the  recovery  of  a  fine  of  less 
than  $100  for  the  illegal  exercise  of  the 
function^  of  an  advocate,  who  pleads  that  he 
is  a  member  of  an  association  of  licensed 
accountants,  and  that  such  association  has 
a  tariff  for  legal  collections,  may  have  the 
cause  removed  to  the  Superior  Court.  Bar  of 
Montreal  v.  Duff,  5  Q.  P.  R.  125. 

ReniOTul  of  Oauee  into — Action  for 
Removal — Decision  on — -Judgment  —  Inscrip- 
tion.]— A  party  may  proceed  to  judgment  by 
way  of  inscription  or  motion  in  causes  re- 
moved •  into  the  Superior  Court ;  but  if  the 
party  wishes  to  have  a  decision  upon  the 
validity  of  the  removal,  it  is  always  necessary 
to  mention  it  in  the  inscription  or  the  notice 
of  motion.  Roach  v.  Duggan,  5  Q.  P.  R. 
43. 

StenoK'Apl&^'s  —  Appointment — Protho- 
notary  —  Interference  hy  Court.]  —  The  pro- 
thonotary  of  the  Superior  Court  is  the  per- 
son who  alone  has  the  choice  of  stenogra- 
phers to  take  down  the  evidence  in  causes 
tried  before  the  Superior  Court  and  in  appeal- 
able causes  tried  before  the  Circuit  Court, 
the  competence  of  such  stenographers  having 
been  first  established  by  examinations  taken 
before  a  committee  of  the  Bar  named  by 
the  district  council;  and  the  Court  has  no 
jurisdiction  to  interfere  in  a  matter  so  purely 
discretionery,  and  to  order  the  prothonotary 
to  insert  upon  his  list  the  name  of  the  sten- 
ographer to  whom  the  Bar  council  has  grant- 
ed a  certificate  of  competence.  Perrault  v. 
Turcotte,  Q.  R.  23  S.  C.  436. 

Summary  Procedure  —  Action  for 
Wages  and  Damages.] — An  action  for  the 
recovery*  of  wages  accompanied  by  a  claim 
for  damages  sustained  by  the  plaintiff  by 
the  loss  of  his  luggage,  which  was  to  have 
been  conveyed  by  his  employers,  and  for 
damages  sustained  by  the  plaintiff  on  his 
return  from  the  defendants*  timber  limits, 
may  be  brought  under  the  summary  proce- 
dure.    Charron  v.  Oillies,  7  Q.  P.  R.  146. 

Territorial  Jurisdiction  —  Action  for 
Cancellation  of  Deeds — Min-en-cause — Domi- 
cil  of  Parties.] — An  action  for  the  cancella- 
tion of  certain  deeds  and  for  an  account 
of  the  profits  made  thereunder*,  in  which 
the  inheritor  for  life  is  brought  in  as  mis- 
en-cause,  that  he  may  be  deprived  of  the 
possession  of  the  property  in  question  and 
ordered  to  furnish  security,  or  to  allow  the 
inheritance  to  be  placed  in  sequestration, 
is  a  mixed  action,  where  the  inheritor,  mis- 
en-cause,  is  in  reality  a  defendant,  and  may 
be  launched  indifferently  in  either  the  district 
where  the  defendant  or  that  where  the  mis- 
en-cause  is  domiciled.  Resther  v.  Hihert, 
7  Q.  P.  R.  89. 

Territorial  Jurisdiction  —  Action  for 
Moneys  Advanced  to  Agent.]— An  action  by 
a  merchant  to  recover  moneys  advanced  to 
his  commission  agent  for  purchases  which 
were  not  made,  must  be  brought  in  the  Court 
of  the  defendant's  domicil,  where  the  con- 
tract was  completed  and  the  advances  made, 
and  where  the  purchases  were  to  be  made. 
Archamhault  v.  Laroche^  7  Q.  P.  R.  165. 
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Territorial  JttHsdietioa — Cause  of  Ac- 
Ucrn—Controet — Sale  of  Ooods,} — In  an  ac- 
tion for  the  price  of  goods  based  upon  a  sale 
made  by  a  travelling  salesman  of  the  plain- 
tiff, the  whole  cause  of  action  arises  at  the 
place  where  the  sale  is  made,  and  not  at 
the  domidl  of  the  plaintiff,  the  merchant 
who  receives  the  order.  Ferronerie  du 
Canada  Cie.  v.  Delorme,  6  Q.  P.  R.  215. 

Tenitorial  Jurisdiotion — Cause  of  Ac- 
tion —  PronU98ory  Note,] — An  action  upon 
promissory  notes  dated  at  Montreal  and  made 
payable  at  Montreal,  but  really  made  in  the 
district  of  Beaace,  where  the  defendant  has 
his  domicil  and  where  he  has  been  served 
with  process,  is  not  well  begun  in  the  dis- 
trict of  Montreal,  and  the  record  will  be 
transferred  upon  exception  taken  to  the 
jurisdiction,  to  the  Court  of  the  district  of 
Beauce.  l/apierre  v.  Beaudoin,  3  Q.  P.  K. 
386. 

Territorial  Jurisdiction  —  Contract  of 
Correspondence  —  Sale  %f  Goods — Transfer 
to  Proper  District.] — A  plaintiff  complaining 
that  a  specific  article  delivered  to  him  by 
the  defendant,  in  pursuance  of  a  contract 
by  correspondence,  and  forwarded  to  a  cus- 
tomer of  the  plaintiff,  does  not  conform  to 
the  order,  cannot  bring  his  action  in  the 
district  of  the  domicil  of  the  customer,  who 
refuses  to  accept  the  article.  2.  In  a  case 
where  an  article  sold  is  refused  by  the  pur- 
chaser, who  puts  it  at  the  disposition  of 
the  vendor  and  claims  damages  from  him, 
such  article  does  not  constitute  property 
so  as  to  give  jurisdiction  to  the  Court  of 
the  district  where  it  is.  3.  Semble,  that, 
whatever  may  be  the  judrisdiction  of  the 
Courts  in  the  matter  of  contracts  by  corres- 
pondence, if  the  defendant  demands  the  trans- 
fer of  the  record  from  the  district  where  the 
article  in  question  is,  to  that  from  which  the 
order  was  sent,  such  transfer  will  be  granted. 
Forman  v.  United  Electric  Co,,  4  Q.  P.  R. 
148. 

Territorial  Jurisdiction — Contract  — 
Place  of  Making J\ — ^When  a  commercial  tra- 
veller makes  a  sale  on  conditioxv^hat  it  is 
approved  by  his  employer,  and  It  is  so  ap- 
proved, the  sale  is  to  be  considered  as  made 
in  the  place  where  the  order  is  taken  and 
not  in  the  place  where  it  is  approved.  Rock 
City  Tobacco  Co,  v.  Qirard,  Q.  R.  26  S. 
C.  453. 

Territorial  Jurisdiction — Contract  — 
Place  of  Making — Agreement  for  Mainten- 
ance.]'— When  a  son  in  consideration  of  a 
conveyance  to  him  of  certain  land  by  his 
father  and  mother  has  agreed  to  support 
them  for  the  remainder  of  their  lives,  a 
suit  against  him  by  one  who  has  performed 
the  obligation  in  his  place,  ought,  supposing 
it  to  be  well  founded,  to  be  brought  at  the 
place  where  the  contract  was  made,  and  not 
at  the  place  where  such  services  were  ren- 
dered.      Thioret  v.  Brunet,  7  Q.  P.  R.  138. 

Territorial  Jurisdiction — Contract  — 
Place  of  Making — Election  of  DomicU,] — An 
action  cannot  be  tried  before  the  Court  of 
the  district  where  the  contract  was  made, 
if  the  parties,  in  their  contract,  have  elected 
domicil  in  another  district,  and  agreed  that 
all  suits  at  law  arising  therefrom  should  be 
tried  in  the  latter  district.  St,  Laurent 
Laitcrie  Co,  v.  Coti,  6  Q.  P.  R.  153. 


Territorial  Jurisdiction  —  Contract — 
Sale  of  Goods — Place  of  Mtking.] — Action 
cannot  be  brought  in  the  Court  of  the  place 
where  the  order  for  goods  was  accepted,  whert; 
it  appears  that  the  person  who  accepted  on 
behalf  of  the  defendant  had  not  due  authority 
to  do  so,  and  the  defendant  has  repudiated 
the  order,  especially  if  the  order  did  not  con- 
stitute a  complete  contract  of  sale.  Superior 
V.  Columbia  Phonograph  Co,,  7  Q.  P.  R. 
211. 

Territorial  Jurisdiction  —  Contract — 
of  Hiring — Place  of  Hiring.] — An  action  for 
damages  by  a  day  labourer  against  his  em- 
ployer for  wrongful  dismissal,  loss  of  salary 
and  time,  and  suffering,  may  be  begun  in  the 
district  in  which  the  agent  of  the  employer* 
engaged  the  plaintiff.  Peptn  v.  Turner, 
Lumber  Co,,  5  Q.  P.  R.  178. 

Territorial  Jurisdiction — Exception  to 
— Transfer  or  Dismissal.] — ^A  defendant  who 
objects  to  the  jurisdiction  of  the  Court  should 
ask  for  the  transfer  of  the  action  to  the 
competent  tribunal,  if  such  exists.  He  may 
ask  for  the  dismissal  of  the  action,  if  he 
deposit  the  amount  claimed,  but  if  he  prays 
for  the  dismissal  of  the  action  without  mak- 
ing such  deposit,  his  motion  dtelinatoire  will 
be  declared  irregular  and  dismissed  with 
costs.  Beauport  Brasserie  Co,  v.  Belisle^  Q. 
R.  18  S.  C.  433. 

Territorial.  /Jurisdiction  —  Foreign 
Defendant — Administration  of  Foreign  Es- 
tate— Place  of  Service — Property  in  Juris- 
diction,]— A  defendant  who  is  a  foreigner 
may  be  ordered  to  render  an  account  of  the 
property  of  an  inheritance  originating  in  a 
foreign  country,  before  the  Court  of  the  dis- 
trict where  process  in  the  action  has  been 
served  upon  him,  and  wherein  it  is  alleged 
he  has  property.  Debigar^  v.  Debigar^,  7 
Q.  P.  B.  179. 

Territorial  Jurisdiction  — ^  Place  of 
Contract  —  Promissory  Notes.] — ^A  plaintiff 
suing  on  several  promissory  notes  may  bring 
his  action  in  the  district  'where  one  of  the 
notes  is  dated,  even  when  this  note  is  in 
renewal  of  a  previous  note  made,  like  the 
others  sued  upon,  in  a  different  district,  that 
in  which  the  defendant  resides,  in  payment 
of  the  price  of  goods  sold  in  the  latter  dis- 
trict.    Guertin  v.  Roy,  6  Q.  P.  R.  206. 

Territorial  Jurisdiction  —  Place  of 
Contract — Mandate — Principal  and  Agent,] — 
A  mandatary  who  sues  his  principal  for  in- 
demnity against  expenses  which  he  has  in- 
curred in  the  execution  of  his  mandate,  may 
begin  his  action  in  the  district  where  the 
contract  of  mandate  was  made.  2.  When  a 
person  instructs  another  i>erson  to  intrust 
a  mandate  to  a  third  person,  the  contract  of 
mandate  with  the  third  person  is  considered 
to  have  been  made,  not  at  the  place  where 
the  instructions  were  given,  but  at'  the  place 
where  the  instructions  executed  and  the  man- 
date intrusted  to  the  agent.  McDonald  v. 
RainvUle,  Q.  R.  24  S.  C.  133. 

Territorial  Jurisdiction  —  Pleading 
—  Exception — Reply  to — Motion  to  Strike 
Out,] — The  fact  that  the  cause  of  action 
arose  in  the  district  in  which  the  action 
has  been  begun  should  appear  in  the  de- 
claration, and,  if  that  is  denied,  the  plaintiff 
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cannot,  in  his  reply  to  an  exception  to  the 
jtirisdiction,  allege  additional  facts  to  sup- 
port the  jurisdiction.  Queere,  whether  a  mo- 
tion to  strike  out  a  party  of  the  reply  to  an 
exception  is  subject  to  the  same  delay  and 
formalities  as  of  the  reply  to  an  exception 
is  subject  to  the  same  delays  and  formali- 
ties as  preliminary  exceptions.  Merchants 
Bank  of  Halifaw  v.  Oraham,  4  Q.  P.  R.  56. 

Territfwlal  Jurisdiotlon — PronUseory 
Note,] — ^An  action  on  promissory  notes  dated 
at  one  place  and  made  at  another,  cannot 
be  brou^t,  in  the  absence  of  other  circum- 
stances giving  jurisdiction,  in  the  Court  of 
the  district  where  they  were  dated.  Cardinal 
y.  Richer,  7  Q.  P.  R.  147. 

Territorial  Jurisdiction  —  Bight  0} 
r^^4 — Situation  of  Land.] — An  action  by 
which  a  creditor  claims,  among  other  thingB> 
to  exercise  the  right  of  r6m6r6,  whidi  his 
debtor>  now  deceased,  had  reserved  to  him- 
self, may  be  begun  in  the  district  in  which 
the  immovable  which  is  subject  to  the  right 
of  rem6r6,  is  situated.  Boisclair  v.  Proteau, 
5  Q.  P.  R.  81. 

Territorial  Jurisdiction  —  Service  of 
Writ  of  Summons — Bailiff — Residence  of  De- 
fendants.]— The  service  upon  a  defendant 
in  the  district  of  St  Hyadnthe  by  a  bailiff 
of  such  district  of  a  writ  addressed  to  one 
of  the  bailiffs  of  the  district  of  St.  Francois, 
is  void.  2.  The  real  defendants  cannot  be 
taken  away  from  the  jurisdiction  of  the  tri- 
bunal to  which  they  are  amenable  by  adding 
a  defendant  with  the  sole  object  of  being 
able  to  cite  the  real  defendants  before  another 
tribunal.  Gagnon  v.  O'Bready,  Q.  R.  18  S. 
a  283. 


COVENANTS. 

See    liANDLOBD    AND    TENANT — ^LlS    PENDENS 
— MOBTOAOE — PBINCIPAL    AND    SURETY. 


COVENANTS  IN  BESTBAINT  OF 

TRADE. 

Breach — Dissolution  of  Partnership — Use 
of  Firm  Name — Soliciting  Customers — Ad- 
vertisement —  Colourable  Imitation — Injunc- 
tion.]-—On  the  dissolution  of  a  co-partnership 
under  the  name  of  *'M.  Bros.  &  M.,"  the 
defendant  sold  his  interest  to  the  plaintiff, 
including  the  right  to  the  use  of  the  firm 
name,  and  covenanted  that  the  plaintiff  should 
have  the  right  to  carry  on  business  under 
that  name,  and  that  he  (the  defendant) 
would  not  interfere  with  the  plaintiff's  use 
of  such  name.  Subsequently  the  defendant 
commenced  business  under  the  name  of  **  M. 
Bros.  &  Ck).,'*  and  published  in  an  advertise- 
ment addressed  to  his  **  old  customers "  as 
well  as  to  "  any  new  ones  who  may  favour 
me  with  their  patronage,"  in  which  he  stated 
that  he  had  merely  sold  his  interest  in  the 
retail  store  in  H.,  and  that  he  would  con- 
tinue to  wholesale  pianos,  etc.^  from  his 
warehouse  there : — ^Held,  that  the  name 
adopted  by  the  defendant  was  calculated  to 
deceive  persons  into  the  belief  that  they  were 
dealing  with  the  plaintiff;  that  it  was^  a 
colourable  imitation  of  the  name  under  which 
the   plaintiff   was   doing    business,   and   thai 


it  was  a  violation  of  the  contract  that  the 
defendant  would  not  in  any  way  interfere 
with  the  use  of  such  name  by  the  plaintiff; 
and  that  the  advertisement  contained  mis- 
representations and  concealments,  and  was 
calculated  to  deceive  the  public  into  the  be- 
lief that  he  represented  the  business  of  the 
old  firm;  and  the  plaintiff  was  entitled  to 
an  order  restraining  the  defendant  from  using 
the  name  adopted  by  him,  and  from  soliciting 
the  old  customers  of  the  firm.  McDonald  v. 
Miller,  37  N.  S.  Reps.  46. 

Breach — Engaging  in  business  —  Carry- 
ing on  business — Evidence — Onus — Business 
carried  on  in  name  of  another.  Kerr  v.  Bow- 
den    (N.W.T.),  1  W.  L.  R.  28. 


I — Injunction — Damages  —  Waiver 
— Assignment  of  Covenant] — ^The  defendant 
covenanted  with  the  plaintiff  that  he  would 
not  directly  or  indirectly  engage  in  the  drug 
business  in  a  certain  village,  or  within  a 
radius  of  ten  miles  ^therefrom,  during  a  term 
of  five  years,  aiid  that  he  would  not  open 
or  have  part  in  a  third  or  further  drug  store 
during  a  term  of  ten  years.  The  plaintiff 
sold  his  share  in  the  drug  business  to  the 
defendant,  and  actively  promoted  a  part- 
nership between  him  and  his  (the  plaintiff's) 
son  which  was  continued  for  some  months, 
when  the  defendant  sold  out  to  his  son.  The 
plaintiff  afterwards  acquired  the  business 
and  sold  it  to  his  co-plaintiff,  by  bill  of  sale, 
reciting  the  covenant,  and  extended  its  bene- 
fit to  the  purchaser,  and  covenanted  with  him 
to  save  him  harmless  from  a  breach  of  the 
covenant  by  the  defendant.  In  an  action 
to  restrain  the  defendant  from  carrying  on  a 
third  drug  store  which  he  had  opened : — 
Held,  that  for  the  first  five  years  there  were 
two  concurrent  severable  covenants,  and  that 
while  the  plaintiff  might  by  his  conduct 
have  waived  a  breach  of  the  first,  not  to 
enter  into  business  during  the  five  years, 
he  had  not  waived  any  breach  of  the  second, 
not  to  open  or  have  part  in  a  third  store: — 
Held,  also,  that  the  covenant  was  assignable, 
and  that  the  right  to  enforce  it  did  not 
terminate  by  reason  of  the  plaintiff  having 
gone  out  of  business;  and  an  injunction 
was  granted  restraining  the  defendant  from 
opening,  carrying  on,  or  having  part  in,  a 
third  store  for  the  ten  years.  Berry  v.  Days, 
23  Occ  N.  221,  5  O.  L.  R.  629.  1  O.  W. 
R.  809,  2  O.  W.  R.  384. 

CarryliiLS  on  Business — Advertising  — 
Breach.  Johnston  v.  Macfarlane,  1  O.  W. 
R.  287. 

Constmction  of  OoTenaat — ^Territorial 
limit— "In."   Wilcox  v.  Calver,  2  O.  W.  R. 

loa 

IHssolution  of  Partnership  —  Agree- 
ment Not  to  Engage  in  Competing  Business 
— Breach — Interlocutory  Injunction,]  —  A 
partnership  existed  between  members  of  the 
plaintiff  company  and  the  defendant  for  the 
purpose  of  carrying  on  a  general  tobacco 
business.  Upon  the  dissolution  of  this  part- 
nership the  plaintiff  company  was  incorpor- 
ated, the  business  being  transferred  to  it, 
and  the  former  partners  binding  themselves 
not  to  enter  in  any  other  business  or  to 
compete  with  the  company.  Subsequently 
defendant  withdrew  from  the  company,  be- 
ing paid  in  stock  both  for  his  share  in  the 
partnership,    for    his    goodwill,    and    for   his 
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refraining  from  competing  with  the  company. 
The  defendant  afterwards  established  a  small 
bosiness  almost  next  door  to  the  plaintiff 
company's  place  of  business,  the  new  business 
being  carried  on  in  the  name  of  his  brother, 
J.  Granda,  although  the  latter  was  at  that 
time  in  Spain,  and  knew  nothing  about  the 
matter  until  his  return*  The  plaintiff  com- 
pany applied  for  an  interlocutory  injunction 
restraining  the  defendant  from  buying  tobacco 
or  otherwise  taking  part  in  a  business  of  the 
new  concern: — Held,  that  the  defendant 
bad  violated  his  undertaking  by  making  pur- 
chases for  J.  Granda.  Interlocutory  injunc- 
tion granted.  Cook  v.  Briscbois,  2  Q.  P. 
R.  162,  fodlowed.  Granda  Hermanos  y 
Ca.  V.  Qranda,  23  Occ.  N.  118. 

Disaolution  of  Partnership — Continu- 
ance of  BuMness — Customera — Aaveriisfng  — 
If  ante — Injunction,] — ^The  plaintiff  and  de- 
fendant carried  on  business  in  the  city  q^ 
Halifax,  under  the  firm  name  of  Miller  Bros. 
&  Macdonald.  In  19Q2  the  partnership  was 
dissolved  bar  agreement,  whereby  all  the  in- 
terest of  the  defendant  in  the  firm  business 
was  transferred  to  the  plaintiff,  *'  together 
with  the  goodwill,  firm  name,"  etc.,  and  '*  in- 
cluding every  matter  and  thing  in  which  the 
co-partnership  money  of  the  said  Miller  Bros. 
&  Macdonald  has  been  placed  or  invested." 
It  was  also  agreed  that  Uie  defendant  should 
not  ''carry  on  business  under  said  name  or 
in  any  way  interfere"  with  the  use  of  such 
name  by  tlie  plaintiff.  The  defendant  sub- 
sequently went  into  business  as  "  Miller 
Bros.  &  Co.,"  and  published  a  circular  in 
the  papers  advert)ising  the  fact  **  for  tl^e 
benefit  of  my  old  customers :" — ^Held,  that  de- 
fendant was  not  at  liberty  to  appeal  to  the 
costomers  of  the  old  firm,  nor  to  use  a  name 
so  similar  to  the  one  prohibited;  and  an  in- 
junction was  granted.  Macdonald  v.  Miller, 
23  Occ  N.  289. 

Pnblio  Policy — Unreasonable  restriction 
— Covenant  not  to  engage  in  any  business  in 
named  locality.  Latimer  v.  Fontaine,  (N. 
W.T.),  2  W.  L.  R.  191. 


CBESITOBS'  RELIEF  ACT. 

See  Execution. 


CBDnirAL  CONVERSATION. 

See  Husband  and  Wife. 


CBIHINAI  LAW. 

I.  Evidence,  433. 
II.  Pabticxtlab  Offences,  439. 

III.  Fbocedube,  469. 

IV.  SuMMABY  Conviction,  483. 
y.  SUKMABT  Tbial,  492. 

VI.  Miscellaneous,  495. 


I.    EiVIDENCE. 

Admissibility  —  Confession  —  Employ- 
ment of  Detectives  to  Obtain,] — ^The  prisoner 
being  suspected  of  having  been  guilty  of  the 
murder  of  G.,  but   not  being  under  arrest. 


detectives  associated  with  him,  worked, them- 
selves into  his  confidence,  and,  by  represent- 
ing to  him  that  they  were  members  of  an 
organized  gang  of  criminals  engaged  in  pro- 
fitable operations,  induced  him  to  seek  for 
admission  to  their  ranks.  They  then  in- 
timated to  him  that  he  must  satisfy  them  that 
he  was  qualified  for  such  admission  by  shew- 
ing that  he  had  committed  some  crime  of  u 
serious  nature,  whereupon,  according  to  their 
evidence,  he  asserted  that  he  had  killed  6. 
as  the  result  of  an  altercation.  The  de- 
tectives were  not  peace  officers,  no  charge  was 
then  pendipg  against  the  prisoner,  nor  did  he 
know  that  the  detectives  were  such : — Held, 
that  an  inducement  held  out  to  an  accuseo 
person  in  consequence  of  which  he  makes  a 
confession  must  be  one  having  relation  to 
the  charge  against  him,  and  must  be  held 
out  by  a  person  in  authority,  in  order  to 
render  evidence  of  the  confession  inadmissi- 
ble; that  both,  these  grounds  of  objection 
were  wanting  in  this  case,  and  that,  there- 
fore, the  evidence  of  the  confession  was 
rightly  received.  Rex  v.  Todd,  21  Occ.  N. 
417,  13  Man.  L.  R.  364. 

Admissibility  —  Conspiracy  —  Previous 
Acts  of  Accused,] — The  accused  were  charged 
with  having  conspired  to  fraudulently  obtain 
from  the  Merchants  Bank  of  Halifax  vari- 
ous sums  of  money  by  certain  false  pretences. 
The  Crown  called  as  a  witness  the  manager 
of  anotiier  bank  to  prove  that  at  the  same 
period  the  accused  obtained  other  sums  from 
that  bank  in  the  same  manner.  Counsel 
for  the  accused  objected  to  the  admission  of 
this  evidence  as  being  irrelevant,  and  as 
tending  to  prejudice  the  minds  of  the  jurors 
by  proving  the  prisoners  to  have  committed 
a  crime  other  than  that  with  which  they  were 
then  charged : — Held,  that  acts  similar  to 
those  charged,  but  committed  against  other 
persons,  might  be  proved  in  order  to  shew 
that  at  the  time  of  the  conmiission  of  the 
offence  charged  the  accused  knew  that  they 
were  acting  unlawfully.  Regina  v.  McCul- 
lough  and  McOilUs,  21  Occ.  N.  306. 

Admissibility — Perjury  —  Judge's  Notes 
of  Perjured  Evidence,] — Held,  that,  on  the 
trial  of  a  charge  of  perjury,  the  production 
of  a  book  purporting  to  contain  full  notes 
of  the  evidence  taken  by  the  trial  Judge 
(who  was  proved  to  have  actually  taken 
notes)  in  the  case  in  which  the  perjury  was 
alleged  to  have  been  committed,  and  proved  to 
be  in  the  Judge's  handwriting,  and  to  be 
signed  by  him,  afforded,  in  view  of  the  N. 
W.  T.  Act,  R.  S.  C.  c.  50,  s.  69,  proper 
and  sufficient  evidence  of  the  statement  in 
respect  of  which  the  perjury  was  assigned. 
Regina  v.  Mills,  11  Occ.  N.  28,  1  Terr.  L. 
R.  297. 

Admissions  of  Prisoner — Confession — 
Constable — Can f ton.] — The  prisoner  was  ar- 
rested on  a  charge  of  stealing  S.'s  gun,  and 
in  answer  to  questions  put  to  him  by  a  con- 
stable, who  did  not  caution  him,  he  made 
certain  statements;  he  was  afterwards  charg- 
ed with  the  murder  of  S.,  and  on  his  trial 
the  Crown  sought  to  put  in  evidence  his 
answers: — Held,  not  admissible.  Rex  v. 
Kay,  11  B.  C.  R.  157. 

By-law  —  Copy — Costs — Time  for  Pay- 
ment— Justice  of  the  Peace,] — ^A  by-law  of  a 
town  council  which  is  not  authenticated  in 
accordance  with  the  provisions  of  Art.  4380, 
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R.  S.  Q.y  cannot  be  admitted  in  evidence^ 
and  a  copy  which  does  not  import  that  the 
original  has  been  signed  by  the  president 
and  the  secretary-treasurer  cannot  be  made 
the  basis  of  a  prosecution.  2.  A  conviction 
by  a  justice  of  the  peace  which  gives  only 
eight  days  to  a  party  to  pay  the  costs  whic^ 
he  is  adjudged  to  pay,  in  contravention  of 
Art.  4598,  R.  S.  Q.,  will  be  quashed  upon 
appeal  to  the  Superior  Court.  Tasse  v. 
Beauhien,  4  Q.  P.  R.  372. 

Caiuida  EviAoAoe  Aet,  1893 — Huahand 
and  Wife — Competency  of  Witne89 — "  Com- 
munication  " — Statute  —  Privilege  —  Direc- 
tions hy  Legal  Adviser — Reference  to  Han- 
sard Debates — Method  of  Interpretation,] — 
Under  the  provisions  of  the  Canada  Evidence 
Act,  1893,  the  husband  and  wife  of  a  person 
I  charged  with  an  indictable  offence  is  not  only 
a  competent  witness  for  or  against  the  per- 
son accused,  but  ma^  also  be  compelled  to 
testify ;  Mills,  J.,  dissenting.  Evidence  by 
the  wife  of  a  person  accused,  of  acts  per- 
formed by  her  under  directions  of  his  counsel, 
sent  to  her  by  the  accused  to  give  the  direc- 
tions, is  not  a  communication  from  the  hus- 
band to  his  wife  in  respect  of  which  the 
Canada  Evidence  Act  forbids  her  to  testify; 
Mills,  J.  dissenting.  Per  Girouard,  J.,  (dis- 
senting). The  communications  between  hus- 
band and  wife  contemplated  by  the  Canada 
Evidence  Act,  1893,  may  be  de  verbo;,  de 
facto,  or  de  cor];>ore.  Sexual  Intercourse  is  such 
a  communication,  and  in  the  case  under  ap- 
peal neither  the  evidence  bv  the  accused  that 
bloodstains  upon  his  clothing  were  caused 
by  having  such  intercourse  ac  a  time  when 
his  wife  was  unwell,  nor  th»  testimony  of 
his  wife  in  contradiction  of  such  statement 
as  to  her  condition,  ought  to  have  been  re- 
ceived. Per  Mills,  J.  (dissenting)  : — ^Under 
the  provisions  of  the  Canada  Evidence  Act, 
1893,  and  its  amendments,  the  husband  or 
wife  of  an  accused  person  is  competent  as  a 
witness  only  on  behalf  of  the  accnaed  and 
may  not  give  testimony  on  the  part  of  the 
Crown.  Per  Taschereau,  C.J. : — Th»  report 
of  debates  in  the  House  of  Commons  are  not 
appropriate  sources  of  information  to  assist 
in  the  interpretation  of  laniruage  used  in  a 
statute.  Gosselin  v.  The  King^  23  Occ  N. 
210,  33  S.  C.  R.  255. 

Confession — Admissibility — Statement  to 
Person  in  Authority.] — Several  church  choir 
boys  were  implicated  in  an  alleged  assault  on 
a  Chinese  boy,  and  a  few  days  later  the  rec- 
tor of  the  church  held  an  inquiry,  and  calling 
the  boys  sieparately  into  the  vestry  ftrom 
another  room  where  they  were  detained  ia 
charge  of  the  verger  he  told  them  they 
were  to  speak  the  truth  and  that  their  state- 
ments were  to  be  used  for  the  purpose  of 
that  inquiry  only.  He  took  their  statements 
in  the  presence  of  the  bishop  and  the  choir^ 
master.  One  of  the  hoys  was  afterwards 
tried  for  assault : — Held,  on  the  trial,  that  the 
rector  was  a  person  in  authority,  and  the 
statement  was  not  voluntary  and  so  not  ad- 
missible in  evidence.  Rex  v.  Royds.  24  Occ. 
N.  283.  10  B.  C.  R.  407. 

Conspiracy  —  Hypothetical  Testimony  — 
Fraud,] — On  a  trial  for  conspiracy  to  defraud 
a  railway  company  by  fraudulently  obtaining 
information  of  the  secret  audits  about  to  be 
made  and  furnishing  the  same  to  conductors 
of  cars  to  enable  them  to  be  prepared  for  the 


audits,  proof  that  information  of  this  nature 
might  be  given  by  one  conductor  to  another 
for  purposes  other  than  to  defraud  the  com- 
pany, was  properly  excluded,  because  such 
evidence  would  be  merely  hypothetical,  and 
could  not  disprove  the  object  of  the  con- 
spiracy, or  throw  any  doubt  on  the  evidence 
which  had  been  adduced  to  shew  the  object 
which  the  parties  had  in  view.  Judgment  in 
Q.  R.  12  K.  B.  368  affirmed.  Rex  v.  CarUn, 
Q.  R.  12  K.  B.  488. 

Depositions  at  Prelia&inary  Inqnirj 

— Absenoe  of  Magistrate,] — Depositions  taken 
at  a  preliminary  inquiry,  in  the  absence  ot 
the  magistrate  before  whom  the  case  is  pro- 
ceeding, have  no  legal  value  whatever;  and 
therefore  the  commitment  by  the  magistrate 
of  a  prisoner  for  trial,  the  bill  6t  indictment 
founded  on  his  illegal  commitment  or  on  the 
illegal  depositions,  and  the  true  bill  and  in- 
dtctment  reported  by  the  grand  jury,,  are 
null  and  void.  Rex  v.  Traynor,  Q.  R.  10  Q. 
B.  63. 

Depositions  Taken  at  Preliminary 
Inquiry  —  Incomplete  Cross-ewamination — 
Waiver,] — ^At  a  preliminary  inquiry  before  a 
magistrate  on  a  charge  of  indecent  assault 
on  a  female,  the  latter's  depositions  were 
taken,  the  prisoner  being  represented  by 
counsel,  but  before  her  cross-examination  was 
concluded  the  proceedings  were  adjourned  to 
a  fixed  date  on  account  of  her  illness.  Mean- 
while, after  consulting  the  county  Crown  at- 
torney, the  magistrate  determined  to  send  the 
c|ise  to  Sarnia,  and  so  telegraphed  to  the 
prisoner's  counsel,  asking  a  reply  whetheir 
he  would  come  up  or  not.  Counsel  replied 
that  if  the  magistrate  intended  to  send  the 
prisoner  to  trial  at  any  rate,  it  would  be  no 
use  his  eoming,  and  accordingly  he  did  not 
further  attend  the  proceedings.  On  the  day 
to  which  adjournment  had  i)een  made,  the 
magistrate  went  out  to  the  residence  of  the 
witness,  and  obtained  her  signature  to  her 
depositions  as  already  taken,  neither  the 
prisoner  nor  his  counsel  being  present,  and 
afterwards  resumed  the  inquiry  nt  his  own 
office,  the  prisoner  being  present,  but  not  the 
witness,  and  on  the  evidence  already  taken 
the  prisoner  was  committed  for  trial..  At 
the  trial  the  witness  was  proved. to  be  too 
ill  to  attend,  and  her  depositions  taken  as 
above  were  tendered  by  the  Crown  and  ad- 
mitted : — Held,  that,  in  view  of  s.  687  of  the 
Criminal  Code,  the  depositions  were  impro- 
perly received  in  evidence,  the  prisoner's 
counsel  not  ever  having  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  and 
not  having  waived  that  right,  as  contended 
by  the  Crown.  Rex  v.  Trevanne,  22  Occ.  N. 
385,  4  O.  L.  R.  475,  1  O.  W.  R.  587. 

Foreign  Iiangnage  —  Translation  — 
Documents  —  Extracts  from  Registers — ^^t?*- 
dence  of  Bad  Character.] — ^A  conviction  for 
murder  will  not  be  set  aside  because  the  evi- 
dence of  witnesses  for  the  prosecution,  given 
in  a  language  of  whidi  the  defendant  was 
ignorant,  was  not  translated  to  him,  where 
he  was  defended  by  oounael  speaking  and 
thoroughly  acquainted  with  the  language  of 
the  witnesses,  and  where  neither  the  Pen- 
dant nor  his  counsel  asked  that  tiiM  evidimce 
be  translated.  2.  Section  19  of  the  (!huaada 
Evidence  Act  1893,  which  requires  that  ten 
days'  notice  shall  be  given  to  the  prisoner 
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before  the  triaJ,  of  the  intention  to  produce 
certain  documents,  does  not  apply  to  certi- 
fied extracts  from  the  registers  of  acts  of 
civil  status,  which  were  produced  merely  to 
explain  the  alias  of  the  person  killed.  Such 
extracts  are  admissible  without  notice.  3. 
Evidence  of  bad  character  or  of  misconduct 
of  the  prisoner,  not  relevant  to  the  issue  be- 
fore the  Court,  can  only  be  introduced  by 
the  Grown  in  reply  or  rebuttal.  The  admis- 
sion of  such  evidence  as  part  of  the  case  for 
the  prosecution,  before  any  evidence  of  good 
character  has  been  adduced  for  the  defence, 
is  improper,  irregular,  and  illegal,  and  con- 
stitutes sufficient  ground  for  setting  aside 
the  conviction.  The  illegality  is  not  covered 
by  the  failure  of  the  prisoner  or  his  counsel 
to  object  to  the  evidence  at  the  time,  or  by 
the  fact  that  his  counsel  cross-examined  the 
witnesses  on  their  statements.  4.  Even  after 
'  evidence  of  the  prisoner's  good  character  has 
been  made  by  the  cross-examination  of  Grown 
witnesses,  the  prosecution  is  only  entitled  to 
prove  his  general  reputation  and  not  particu- 
lar acts  of  misconduct.  Rem  v.  Long.  Q.  R. 
11  K.  B.  B28. 

Joint  Indletmeiit  of  Husband  and 
"Wife  for  Mxurder  —  Evidence — Admission 
or  Confession  of  Wife  JmpUoating  Busland 
— Admissibilitjf  in  Whole — Caution  to  Jury 
— yo  Evidence  against  Husband  —  Counsel 
Representing  Attomey-Oeneral  —  Right  of 
Reply  where  Prisoners  Adduce  no  Evidence.] 
— ^Two  prisoners  tried  joidtly  for  murder  of 
their  infant  son.  The  matron  of  the  gaol 
gave  as  evidence  the  confeiaion  of  the  wife 
in  the  police  station  after  being  cautioned. 
Argued,  the  evidence  could  not  be  given  at 
their  joint  trial  as  the  husband  was  not  there 
when  confession  was  made.  Falconbridge, 
CJ,j  admitted  the  evidence  at  the  trial,  but 
informed  the  jury  it  was  not  evidence  against 
the  male  prisoner.  At  the  request  of  the 
male  prisoner  the  case  was  reserved  for  the 
opinion  of  the  Court  of  Appeal  upon  the  fol- 
lowing questions:  1.  Was  the  alleged  state- 
ment of  the  female  prisoner  to  the  witness, 
the  gaol  matron,  properly  admitted  as  evi- 
dence, when  the  prisoners  were  tried  to- 
gether? 2.  No  evidence  being  adduced  by 
either  prisoner,  had  the  counsel  for  the  de- 
fence the  right  of  reply?  Falconbridge,  C.J., 
mling  at  trial  that  the  counsel  for  the  Crown, 
who  claimed  to  be  acting  on  behalf  of  the 
Attorney-General,  had  the  right  of  reply: — 
Held,  as  to  the  first  question,  that  the  evi- 
dence was  properly  admitted,  and  as  to  the 
second  question,  until  Parliament  sees  fit  to 
withdraw  the  right  of  reply,  the  Crown, 
through  its  representative,  can  assert  the  pri- 
vilege. And  it  must  be  left  to  counsel,  in  the 
judicious  exercise  of  his  discretion,  to  decide 
whether  he  will  claim  it.  Rea  v.  Martin,  5 
O.  W.  R,  817,  9  O.  L.  R.  218. 

Perjnzv — Indictment — Description  of  Of- 
fence —  Improper  Admission  of  Criminating 
Answers  before  Judicial  Tribunal— Coroner.} 
— ^A  count  alleging  perjury  before  a  coroner 
— omitting  any  reference  to  the  coroner's 
jury — ^was  held  sufficient  in  view  of  s.  611, 
!i.-8s.  3  and  4,  and  s.  723,  of  the  Criminal 
Code.  A  new  trial  was  granted  on  the  ground 
of  the  reception  of  evidence  of  an  admission 
made  by  the  accused  in  answer  to  questions 
put  to  nim  as  a  witness  on  the  inquest  be- 
fore the  coroner's  jury,  it  being  held  that 
s.  5  of  the  Canada  Eviaence  Act,  1883,  com- 
pelled the  witness  to  answer,  and  protected 


him  against  his  answers  being  used  in  evi- 
dence against  him  in  any  criminal  proceeding 
thereafter  instituted  against  him  other  than 
a  prosecution  for  perjury,  in  giving  such  evi- 
dence, and  this  without  the  necessity  for  the 
claim  of  privilege  on  the  part  of  the  witness. 
(But, see  now  61  V.  c.  53,  s.  1).  Regina  v. 
Thompson,  2  Terr.  L.  R.  383. 

Perjury  in  CItU  Aetion — Depositions — 
Indictment — Form.] — A  person  charged  with 
perjury  committed  in  a  civil  action  is  en- 
titled to  have  in  evidence  those  parts  of  his 
testimony  in  the  civil  action  which  may  be 
explanatory  of  the  statements  in  respect  of 
which  the  perjury  is  charged.  Where  the  in- 
dictment did  not  follow  the  statutory  form, 
and  laid  the  charge  in  an  involved  manner, 
but  contained  the  essential  averments,  it  was 
held  sufficient,  the  unnecessary  matter  being 
considered  surplusage.  Rem  v.  Coote,  24  Occ. 
N.  257.  10  B.  C.  R.  291. 

Proof  of  Alibi  —  Misdirection.] — Where 
the  defence  to  a  criminal  charge  is  an  alibi, 
it  is  misdirection  to  tell  the  jury  that  the 
onus  is  on  the  prisoner  to  prove  it  to  their 
entire  satisfaction,  and  to  shew  beyond  all 
question  or  reason  that  he  could  not  have 
been  present  at  the  commission  of  the  crime. 
Rem  V.  Myshrall,  35  N.  B.  Reps.  607. 

Risbt  to  Re-enamine  Witneee,] — ^The 
right  to  re-examine  follows  upon  the  exercise 
of  the  right  to  cross-examine,  and,  eveo  if  in- 
admissible matter  be  introduced  in  cross-ex* 
amination,  the  right  to  re-examine  remains, 
and  the  rule  holds  good  where  the  witness 
voIuntMTi  the  statement.  If  it  be  desired  to 
avoid  re-examination  upon  such  matter,  It 
must  be  expunged  at  the  instance  of  the  party 
cross-examining:  while  it  remains  as  part  of 
the  testimony,  the  right  to  re-examine  upon 
it  also  remains.  Ruling  of  Meredith,  G.J., 
at  the  trial,  reversed,  and  a  new  trial  or- 
dered. Rem  V.  Noel;  23  Occ.  N.  293,  6  O.  L. 
R.  385,  2  O.  W.  R.  488,  776. 

Several  Charges — Hearing  Evidence  on 
Second  before  Deciding^  First — Conviction.] 
— ^The  prisoners  were  tried  before  the  County 
Court  Judge  on  two  separate  charges  of  re- 
ceiving,, on  two  separate  days,  stolen  goods 
knowing  them  to  be  stolen,  and  of  house- 
breaking and  stealing  on  the  second  of  two 
days.  At  the  close  of  the  case  for  the  Crown 
on  the  first  charge,  on  the  23rd  December, 
the  Judge  found  a  prima  facie  case  of  receiv- 
ing, and  adjourned  the  case  a  week  to  let  in 
evidence  for  the  defence.  Meanwhile  he  pro- 
ceeded with  the  trial  of  the  second  charge, 
and  remanded  the  prisoners  for  sentence.  On 
the  30th  December  he  tried  them  on  the  third 
charge,  and  acquitted  them  on  it.  On  the 
31st  December  he  sentenced  them  on  the  first' 
two  charges.  The  Jud&;e  certified  that  he 
came  to  his  finding  on  the  first  charge  before 
hearing  the  second,  and  was  not  conscious  of 
having  been  biassed  on  the  latter,  by  the  evi- 
dence given  on  the  first: — ^Held,  that,  inas- 
much as  the  circumstances  of  the  three 
charges  were  altogether  different  as  to  time 
and  place,  and  the  only  identity  was  in  the 
persons  charged,  and  in  respect  to  the  princi- 
pal witness — and  in  view  of  what  the  learned 
Judge  stated,  and  notwithstanding  the  ex- 
pediency of  not  mixing  up  criminal  charges — 
the  convictions  should  be  upheld.  Rem  v. 
Bullock  and  Sevens,  24  Occ.  N.  9,  6  O.  L. 
R.  663,  2  O.  W.  R.  436,  901. 
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Testimony  of  Aocused — Oross-examina- 
tion — Previous  ConviciioM.] — ^An  accused  per- 
son, who  on  his  trial  for  an  indictable  of- 
fence is  examined  as  a  witness  on  his  own 
behalf,  is,  except  so  far  as  he  may  be  shielded 
by  some  statutory  protection,  in  the  same  situ- 
ation as  any  other  witness  as  regard^  lia- 
bility to  and  extent  of  cross-examination,  and 
may  be  cross-examined  as  to  previous  con- 
victions. Rex  V.  D'AousL  22  Occ.  N.  228, 
8  O.  L.  R.  053.  1  O.  W.  R.  344, 


II.  Pabticulab  Offences. 

AdvertiBing:  Medicine  Intended  to 
ProTont  Conception — Evidence  to  iSupport 
Conviction — Functions  of  Judge  and  Jury — 
Acquittal — New  Trial.]— llhe  evidence  of  the 
Crown,  upon  an  indictment  for  an  offence 
against  a.  179  (c)  of  the  Criminal  Code, 
shewed  that  the  defendant  conducted  a  large 
business  in  various  proprietary  medicines,  in- 
cluding a  certain  emmenagogue  or  medicine 
for  stimulating  or  renewing  the  menstrual 
flow.  This  medicine  was  put  up  in  boxes, 
in  the  form  of  tablets,  and  sold  under  the 
terms  of  an  agreement,  duly  proved,  between 
the  defendant  and  the  manufacturer.  A  box 
was  produced  as  made  up  for  the  purpose  of 
sale,  with  a  brief  printed  description  of  the 
contents  on  the  outside,  across  which  a  warn- 
ing in  red  ink  and  large  type  was  printed, 
not  to  use  the  tablets  during  pregnancy.  In- 
side the  box  was  a  printed  sheet  or  circular 
giving  full  directions  for  the  use  of  Uie  tab- 
lets; and  a  separate  advertising  circular  re- 
ferring to  the  tablets  and  describing  their 
purposes  and  operation  was  also  proved.  In 
the  "  directions "  there  was  this  statement : 
'*  Thousands  of  married  ladies  are  using  these 
tablets  monthly.  Ladies  who  have  reason  to 
suspect  pregnancy  are  cautioned  against  us- 
ing these  tablets."  The  Judge  at  the  trial 
directed  an  acquittal,  reserving  a  case  for  the 
Grown  upon  the  question  whether  the  evi- 
dence offered  would  support  a  conviction.  A 
verdict  of  not  guiltv  was  accordingly  re- 
turned : — ^Held,  that  the  jury  could  have  legi- 
timately inferred  from  the  language  used  that 
the  tablets  were  thereby  represented  as  a 
means  of  preventing  conception;  and  there- 
fore it  would  have  been  right  to  have  left 
the  case  to  the  jury;  and  a  conviction  might 
have  been  supported.  It  is  for  the  Judge  to 
determine  whether  a  document  is  capable  of 
bearing  the  meaning  assigned  to  it,  and  for 
the  jury  to  say  whether,  under  the  circum- 
stances, it  has  that  meaning  or  not.  The 
Court  declined  to  direct  a  new  trial.  Rex  v. 
Karn,  23  Occ.  N.  219,  5  O.  L.  R.  704,  2  O. 
W.   R.  335. 

Alien  I«abonr  Act — Written  Consent  of 
Judge  to  Prosecution — Requisites  of  Consent 
— Jurisdiction  of  Magistrate,]  —  Appeal  by 
defendant  from  a  conviction  by  a  magistrate 
(acting  with  the  written  consent  of  the  jun'.or 
Judge  of  the  county  of  Carleton)  for  unlaw- 
fully and  knowingly  assisting  the  importation 
of  an  alien  and  foreigner  into  Canada  under 
contract  and  agreement  made  previous  to  his 
importation  to  perform  labour  and  services 
in  Canada  contrary  to  60  &  61  V.  c.  11  (U.), 
as  amended  by  61  V.  c,  2  (D.),  and  1  Edw. 
VII.  c.  13  (D.)  : — Held,  the  «vritten  consent 
did   not    comply    with   the   intention   of   the 


statute,  a^  it  should  contain  a  general  state- 
ment of  the  offence  alleged  to  have  been  com- 
mitted, mentioning  the  name  of  the  person  in 
respect  of  whom  the  offence  is  alleged  to  have 
been  committed,  and  the  time  and  place,  with 
sufficient  certainty  to  identify  the  particular 
offence  intended  to  be  charged.  Conviction 
quashed.  Rex  v.  Breckenridge,  6  O.  W.  -R. 
501,  10  O.  L.  R.  459. 

AltematiTe  Olfencee — Summary  Trial 
— Jurisdiction — Place  of  Imprisonment,]  — 
On  application  to  discharge  the  defendant 
upon  a  writ  of  habeas  corpus,  it  appeared 
that  he  was  tried  before  the  stipendiary 
magistrate  for  the  city  of  Halifax,  under  the 
provisions  of  the  Code  relating  to  summary 
trials,  and  was  convicted  of  the  offence  of 
stealing  a  quantity  of  whisky,  of  the  value 
of  $9,  "  in  and  from  a  certain  railway  build- 
ing, to  wit,  a  certain  building,"  and  was  ad- 
judged, for  his  said  offence,  to  be  imprisoned 
in  the  city  prison,  in  the  said  city  of  Hali- 
fax, for  the  space  of  nine  months.  Under 
the  Code,  s.  351,  every  one  is  guilty  of  an 
indictable  offence,  and  liable  to  14  years'  im- 
prisonment, who  steals  anything  in  or  from 
any  railway  station,  or  building,  &c. : — Held, 
that  there  was  but  one  crime  charged,  and 
that  the  place  of  detention  was  a  proper 
place  within  the  meaning  of  the  law;  Wea- 
therbe,  J.,  and  Graham,  E.J.,  dissenting. 
Rex  V.  White,  21  Occ  N.  310,  34  N.  S.  Reps. 
436. 

Arson — Intent  to  defraud  insurance  com- 
pany —  Evidence  —  Previous  fire.  Rex  v. 
Beardsley,  5  O.  W.  R.  584,  805. 

Aseanlt  —  Teacher  and  Pupil — Criminal 
Code—Punishmen  t — Excess,]  — ^The  Criminal 
Code,  s.  55,  authorizes  parents,  persons  in 
the  place  of  parents,  schoolmasters,  etc.,  to 
use  force  by  way  of  correction  towards  any 
child,  etc.,  under  his  care,  **  provided  such 
force  is  reasonable  under  the  circumstances," 
but  by  s.  58,  **  everyone  by  law  authorized 
to  use  force  is  criminally  responsible  for  any 
excess."  The  defendant,  a  teacher  in  one  of 
the  public  schools,  was  charged  before  a 
magistrate  with  assaulting,  beating,  and  ill- 
using  J.  O.,  one  of  the  pupils  under  his  care, 
and  was  acquitted  on  the  ground  that  there 
was  no  evidence  of  malice  on  his  part  or  of 
permanent  injury  to  the  child: — Held,  that 
the  only  question  properly  before  the  magis- 
trate was  whether  the  punishment  was  rea- 
sonable in  the  circumstances,  or,  in  other 
words,  whether  there  was  excess:  —  Held, 
that  there  is  no  warrant  in  the  Code  for  the 
test  applied  in  the  American  case  of  State  v. 
Pendergrass,  31  Am.  Dec.  365,  and  adopted 
by  the  magistrate,  that  it  is  necessary  for 
the  prosecutor  to  prove  either  that  the  per- 
son inflicting  the  punishment  was  actuated 
by  malice  or  that  his  act  resulted  in  perman- 
ent injury  to  the  child.  Rex  v.  Gaul,  24  Occ. 
N.  135.  36  N.  S.  Reps.  504. 

AManltinp:  Police  Officer  —  Arrest  of 
Suspect — Resisting- — Warrant,]  — .  Where  the 
defendant,  arrested  by  a  provincial  constable, 
who  believed  that  a  robbery  had  been  commit- 
ted, and  that  the  defendant  was  one  of  the 
persons  who  committed  it.  and  who,  being 
asked  to  shew  his  authority,  produced  and 
read  a  warrant  against  F.  E.  and  others,  for 
breaking  and  entering  a  shop  and  stealing  a 
quantity  of  goods  therefrom,  seeing  that  his 
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name  was  not  mentioned  in  the  warrant,  re- 
sisted arrest,  and  in  so  doing  assaulted  a 
constable,  and  was  tried  and  convicted  for 
assaulting  a  police  officer  in  the  discharge  of 
his  duty,  with  intent  to  resist  lawful  arrest, 
it  was  held  that  the  arrest  could  be  justified 
under  the  statute,  notwithstanding  the  in- 
hnflSciciiry  of  the  warrant.  Rew  V.  SabeanSt 
37  N.  S.  Reps.  223. 


ay  —  Defence — Diseolution  of  Fov 
mer  Marrtage  —  Decree  of  Foreign  Court — 
Validity — Domicil.} — ^Upon  an  indictment  of 
the  defendant  for  bigamy  the  defence  was, 
that  she  had  been  divorced  from  her  husband 
by  the  decree  of  a  foreign  Court : — Held,  that 
the  marriage  being  a  Canadian  one,  and  the 
domicil  of  both  pai-ties  being  in  Canada,  and 
not  having  been  changed,  although  they  both 
resided  for  a  short  time  in  the  foreign  coun- 
try previous  to  the  making  of  the  decree,  the 
marriage  was  not  dissolved,  and  the  defence 
failed.  Magum  v.  Magurn,  3  O.  R.  570,  11 
A.  R.  178,  and  Lemesurier  v.  Lemesurier, 
[1895]  A.  C.  517,  followed.  Rew  v.  Woods, 
23  Ckjc.  N.  220,  6  O.  L.  R.  41.  2  O.  W.  R. 
338.  .  t 

Ghorslns;  Crime — Sufficiency  of  Charge 
— '*  Unlawfully  did  SteaV*]  —  The  prisoner 
was  summarily  tried  on  the  charge  that  he 
on  a  certain  day  "unlawfully  did  steal  one 
piece  of  Oregon  pine  wood,  of  the  value  of 
I&.40,  the  property  of  His  Majesty  the  King." 
The  prisoner  having  been  convicted,  a  case 
was  reserved  as  to  whether  the  charge  on 
which  he  was  tried  was  bad  by  reason  of  the 
omission  to  charge  the  offence  as  having 
been  committed  **  fraudulently  *  and  without 
colour  of  right:" — Held,  Weatherbe.  J.,  dis- 
senting, that  the  words  "  unTawfully  did 
steal."  in  the  charge,  meant  and  included 
everything  necessary  to  constitute  the  of- 
fence of  theft  or  stealing  as  defined  by  s.  305 
of  the  Code,  and  that  the  conviction,  so  far 
as  this  question  was  concerned,  was  right. 
Rew  V.  George,  35  N.  S.  Reps.  42. 

Olgcnm  rtaTi  tl  nJ  Evldenee — Crown  Case 
Reserved — Nature  of — Weight  of  Evidence — 
Xew  Trial.l — ^The  defendant  was  tried  and 
convicted  on  a  charge  of  theft  upon  evidence 
shewing  that  the  prosecutor's  money  had  been 
stolen ;  that  the  defendant  was  employed  upon 
the  same  ship  and  slept  in  the  same  ''  square ;" 
that  the  defendant  had  asked  the  prosecutor 
for  a  loan  of  money  a  day  or  two  before  and 
had  been  refused;  that  the  defendant  was 
seen  with  money  in  his  possession  on  the  day 
the  prosecutor's  was  stolen;  but  no  attempt 
was  made  to  identify  the  money  seen  in  the 
defendant's  possession  with  that  stolen,  nor 
was  it  shewn  that  the  defendant  knew  where 
the  prosecutor  kept  his  money ;  the  defendant, 
however,  made  to  a  third  person  a  false  state- 
ment as  to  the  source  from  which  he  got  the 
money  he  had : — ^Held,  Weatherbe,  .T.,  dissent- 
ing, that  there  was  some  evidence  to  support 
the  conviction.  2.  That  a  question  reserved 
for  the  Court,  "  Whether  the  convicting  Judge 
was  justified  in  drawing  from  the  facts  stated 
a  presumption  sufficiently  strong  to  justify 
him  in  adjudging  the  defendant  guilty,"  was 
not  a  proper  question  to  reserve ;  such  a  ques- 
tion could  only  come  before  the  Court  on  a 
motion  for  a  new  trial.  3.  Per  Graham,  E.J., 
that  the  case  was  one  in  which  the  Court 
should  exercise  its  power  under  the  Criminal 
Code,  8.  746,  to  order  a  new  trial.  But  per 
Meagher,  J.,  that  the  remedy  by  case  reserved 


and  that  by  motion  for  a  new  trial  were  not 
open  to  the  accused  at  the  same  time.  Regina 
V.  Mclniyre,  31  N.  S.  Reps.  422;  Regina  v. 
MacCaffery,  33  N.  S.  Reps.  232. 

Oonspiraoy  —  Preventing  person  from 
working  at  his  trade — Sufficiency  of  evidence 
— Refusal  to  admit  to  trade  union — Notifica- 
tion to  employer  —  Discharge  of  workman. 
Rex  V.  Day,  6  O.  W.  R.  470,  577. 

Conspiraey  —  Trade  Combination  —  Pre- 
venting or  Lessening  Competition — Criminal 
Code,  s.  620  (d) — **  Unduly" — Conviction — 
Evidence  Justifying — Association  of  Traders 
—  Constitution  and  By-laws  —  Limitatiwt,  of 
Time  for  Prosecution — Continuing  Offence — 
Appeal  from  Conviction  —  Cross-appeal  by 
Crown,]  —  Defendant  was  president  of  the 
Ontario  Coal  Association,  an  organization 
having  as  its  object  the  protection  of  its 
members  against  the  shipment  of  coal  direct 
to  consumers  by  producers.  Members  agreed 
not  to  sell  coal  for  less  than  certain  fixed 
prices,  and  not  to  buy  nor  sell  with  dealers  in 
coal  who  sold  direct  to  consumers,  or  who 
refused  to  maintain  the  prices  fixed  by  the 
association.  A  claim  for  50  cents  per  ton 
might  be  made  against  any  member  who  made 
any  irregular  sales  of  coal,  and  the  mem- 
ber was  to  be  expelled  from  the  association 
on  refusal  to  pay  the  penalty  so  fixed.  A 
membership  list  and  a  non-membership  list 
were  published  by  the  association,  which  was 
sent  to  their  wholesale  friends  so  they  might 
be  on  the  lookout  so  as  to  guard  against 
irregular  shipments.  There  was  evidence  that 
coal  dealers  in  BuflCalo  had  refused  to  sell 
coal  wholesale  to  non-members  of  the  associa- 
tion in  Ontario.  Defendant  was  convicted 
under  s.  520  (d)  of  the  Criminal  Code, 
which  enacts  that  every  one  is  guilty  of  an 
indictable  offence,  etc.,  who  conspires,  com- 
bines, etc.,  to  unduly  prevent  or  lessen  com- 
petition in  the  production,  manufacture,  pur- 
chase, barter,  sale,  transportatioiL  or  supply 
of  any  article  or  commodity  whicn  may  be  a 
subject  of  trade  or  commerce.  Defendant  ap- 
pealed to  the  Court  of  Appeal  in  the  manner 
provided  by  s.  5  of  52  V.  c.  41;  and  the 
Crown  cross-appealed,  seeking  a  conviction 
upon  the  other  counts: — Held,  (1)  defendant 
was  rightly  convicted.  The  plain  object  of 
the  association  was  to  restrict  and  confine  the 
sale  of  coal  by  retail  to  its  own  members,  and 
to  prevent  anyone  else  from  obtaining  it  for 
that  purpose  from  the  operators  and  shippers. 
(2)  The  objection  that  the  prosecution  was 
too  late,  and  was  barred  by  s.  930  of  the 
Code  failed,  as  the  offence  was  a  continuing 
one  (and  if  applicable  to  indictable  offences 
it  did  not  apply)  : — Held,  the  cross-appeal  of 
the  Crown  should  be  dismissed,  as  s.  5  of  the 
Act  only  applied  to  an  appeal  from  a  con- 
viction. Rex  V.  Elliott,  5  O.  W.  R.  163,  9  O. 
L.  R.  648. 

Conspiracy  to  Defravd — Indictment  — 
Overt  Acts  —  Name  of  Person  Defrauded  — 
Preliminary  Proof — Witness  —  Discrediting.] 
In  an  indictment  charging  a  conspiracy  to  de- 
fraud, it  is  not  necessary  to  set  out  oven 
acts  done  in  pursuance  of  the  illegal  agree- 
ment or  conspiracy,  nor  is  it  necessary  to 
name  the  person  defrauded  or  intended  to  be 
defrauded.  Before  the  acts  of  alleged  con- 
spirators can  be  given  in  evidence,  there 
ought  to  be  some  preliminary  proof  to  shew 
an   acting  together,  but  it  is  not  necessary 
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that  a  coospiracy  should  first  be  prored.  A 
party  may  not  introduce  general  evidfiice  to 
impeach  the  character  of  his  own  witnessi 
but  he  may  go  on  with  the  proof  of  the  issue, 
although  the  consequences  of  so  doing  may 
be  to  discredit  the  witness.  Rew  v.  Hutchin- 
son, 11  B.  G.  R.  24. 

Ooni^CTsion  of  Ohattal  by  Flmder  — 

Patoning  —  Criminal  Intent  —  Question  for 
Jury,]'*— The  i>ri8oner  was  convicted  of  steal- 
ing a  watdi.  The  evidence  shewed  that  he 
found  the  watch,  and  a  few  hours  afterwards 
on  the  same  day  pawned  it  for  a  small  ad- 
vani6e.  The  Judge  told  the  jury  Uiat,  if  the 
inisoner  found  the  watch,  and  afterwards 
disposed  of  it  to  his  own  use,  he  was  guilty 
<yf  theft;  it  made  no  difference  whether  he 
discovered  the  owner  or  not.  He  also  told 
them  that  the  raising  of  a  temporary  loan  on 
anything  found  constituted  a  theft.  The  fol- 
lowing questions  were  reserved  for  the 
opinion  of  Uie  Court: — 1.  If  the  prisoner 
found  the  goods  and  afterwards  disposed  of 
them  to  his  -own  use  was  he  guilty  of  theft? 
2.  Does  the  raising  of  a  temporary  lo&n  on 
anything  found  constitute  theft?  In  answer 
the  Court  said :  '*  Not  necessarily  as  a  matter 
of  law.  Whether  or  not  the  conversion  by  the 
finder  to  his  own  use  of  goods  found  by  him 
is  a  guilty  conversion  is  a  question  for  the 
jury,  upon  consideration  of  all  the  circum- 
stances. .  .  .  The  direction  of  the  Judge 
to  the  jury  in  this  case  was  equivalent  to  a 
direction  that  as  a  matter  of  law  the  accused 
was  guilty;  the  finding  was  therefore  rather 
a  finding  by  the  learned  Judge  than  by  the 

Jury,  and  for  that  reason  cannot  be  upheld." 
legina  v.  Slavin,  21  Occ.  N.  54. 

Distrlbiitliic  Obscene  Printed  Matter 

— Criminal  Code,  ».  179  (a) — Knowledge  of 
Contents  —  Meaning  of  **  Obscene"]  —  Case 
reserved  under  s.  743  of  the  Criminal  Code. 
Prisoner  was  indicted  under  s.  179  (a)  for 
distributing  obscene  printed  matter,  "To  the 
Public;  The  Evil  Exposed;  The  Plot  against 
Prince  Michael  Revealed."  The  Judee  found 
the  offence  proved  as  charged,  and  reserved 
th  following  points  for  the  opinion  of  the 
Court  of  Appeal:  1.  Is  the  printed  matter 
complained  of  obscene  within  the  meaning  of 
s.  179  (a)  of  the  Criminal  Code?  2.  Did  the 
prisoner,  without  lawful  excuse,  distribute  such 
obscene  printed  matter?  Held,  aflSrming  the 
conviction,  that  the  word  "obscene,"  as  used 
in  s.  179  (a)  means  the  doing  of  any  indecent 
act  in  a  public  place;  s.  179  (b),  publicly 
exhibiting  any  disgusting  object;  and  s.  180 
(c),  transmitting  by  post  any  letter  or  cir- 
cular concerning  schemes  devised  or  intended 
to  deceive  the  public,  or  for  the  purpose  of 
obtaining  money  under  false  pretences.  This 
part  of  the  Code  strikes  at  conduct  involving 
sexual  immorality  and  indecency,  and  it  is  in 
that  sense  that  the  word  is  used  in  s.  179. 
The  whole  of  the  printed  matter,  disgusting  as 
it  is,  is  set  forth  in  United  States  v.  Mabs,  51 
Fed.  Rep.  41.  Re(g  v.  Bearer,  5  O.  W.  R, 
102,  9  O  L.  R.  418. 

Disturbing  Pnblie  Meeting  —  Muni' 

cipal  Election — Criminal  Code.] — Article  173 
of  the  Criminal  Code,  which  declares  it  an 
offence  to  disturb,  interrupt,  or  disquiet  any 
assemblage  of  persons  met  for  reliaious  wor- 
ship, or  for  any  moral,  social,  or  benevolent 
purpose,  by  profane  discourse,  by  rude  or 
indecent   behaviour,   or   by    making   a   noise. 


does  not  apply  to  a  meeting  of  electors  called 
by  one  of  the  candidates  during  a  municipal 
election.  Articles  2916  to  2964^  R.  S.  Q., 
sufficiently  provide  for  the  preservation  of 
order  at  public  meetings  other  than  those 
mentioned  in  art.  173,  Criminal  Code.  Hex 
V.  Lavoie,  Q.  R.  21  S.  C.  128. 

BTidenee — Answers  Tending  to  CrinUnate 
— Claiming  Privilege] — ^The  prisoner,  being 
a  manager  of  a  branch  store  for  the  sale  of 
goods  sui^lied  bv  a  factory  of  his  employers, 
arranged  with  the  checker  at  the  factory  to 
load  certain  goods  on  a  waggon  going  to  the 
branch  store,  without  keeping  the  usual  check 
on  them  which  his  employers'  system  de- 
manded, and  had  the  goods  delivered  to  a 
customer  of  his  branch : — ^Held,  that  he  was 
properly  convicted  of  theft  as  defined  l^  the 
Criminal  Code.  If  a  witness  when  called 
upon  to  testify  does  not  object  to  do  so  upon 
the  ground  that  his  answers  may  tend  to 
criminate  him,  his  answers  are  receivable 
against  him  (except  in  the  case  provided  for 
by  s.  5  of  the  Canada  Evidence  Act,  1898,  as 
amended  by  61  V.  c.  53)  in  any  criminal  pro- 
ceedings against  him  thereafter,  but  if  he  does 
object  he  is  protected.  Bew  v.  Clark,  22  Ooc. 
N.  90,  3  O.  L.  R.  176. 

Eridenee — Possession  of  Stolen  Goods  — 
Crown  Case  Reserved,] — A  Crown  case  was 
reserved  to  determine  the  question  whether, 
when  stolen  goods  are  found  in  the^  posses- 
sion of  a  prisoner,  and  he  gives  to  those  who 
find  him  a  reasonable  account  of  how  ht: 
came  by  the  goods,  it  is  incumbent  upon  the 
prosecution  at  the  trial  to  shew  that  the 
prisoner's  account  is  untrue: — Held,  that,  in 
the  absence  of  any  evidence  to  shew  that  such 
account  was  in  fact  given,  the  Court  was  not 
in  a  position  to  determine  the  question  re- 
served. Regina  v.  McKay,  34  N.  S.  Reps. 
540. 

Eztraditiott  —  Fugitive  Offenders  Act — 
Forgery — Theft — Evidence — Prima  facie  case 
—  Presumption  —  Identification — Judicial  no- 
tice of  statute.    Re  Rowe,  2  O.  W.  R.  962. 

Extradition — Parent  stealing  his  child — 
Foreign  law — Divorce — Collusion — 0>ntempt 
of  Court.  Re  Watts,  1  O.  W.  R.  129,  133,  3 
O.  L.  R.  279,  368. 

False  Pretences  —  Evidence  —  Admissp- 
hUity,]  —  On  an  indictment  charging  the 
accused  with  having  obtained  goods  by  false 
pretences  from  a  company  named,  with  intent 
to  defraud,  so  soon  as  it  has  been  proved  that 
he  did  the  act  charged,  evidence  of  false  re- 
presentations made  to  persons  other  than  the 
president  and  general  manager  of  such  com- 
pany, on  other  and  distinct  occasions,  is  ad- 
missible, to  shew  that  the  accused,  at  the  time 
he  made  the  false  representations  to  the 
president  and  general  manager  of  the  com- 
pany, on  whose  information  the  prosecution 
was  brought,  was  pursuing  a  course  of  similar 
acts,  and  to  prove  guilty  knowledge  of  the 
falsity  of  the  pretence  charged  in  the  indict- 
ment and  the  intention  with  which  the  act 
charged  was  done.  Rex  v.  Komiensky,  Q. 
R.  12  K.  R.  463. 

False  Pretences  —  Fraudulent  Intent  — 
Demand  hy  Third  Person.] — A  person  who 
does  not  otherwise  make  a  false  representa- 
tion himself,  but  who  is  present  when  it  is 
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made,  knows  ir  to  be  fklse,  and  gets  part  of 
a  sum  of  money  obtained  by  such  false  pre- 
tence, is  gnil^  of  obtaining  such  sum  of 
money  by  false  pretences.  Regina  v.  Vadden, 
•iO  Occ.  N.  185,  4  Terr.  L.  B.  304. 
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—  Obtaining  Execution 
of  '*ValiMhle  SeouHty  "^Lien  Note,] —An 
ordinary  **  lien  note "  is  a  "  valuable  secu- 
rity" within  the  meaning  of  s.  360  of  the 
Criminal  Ck)de«  Rex  v.  Wagner,  5  Terr.  L. 
B.  119. 

False  Pvetamoes — Obtaining  Ooods  Vn- 
lawfully-^Sale  of  Hired  Ooo^ — Nature  of 
Offence^]  —  Where  the  defendant  hired  a 
bicycle,  of  the  value  of  |i20,  representing  that 
he  wished  to  use  it  to  ^o  to  L.,  for  the  pui-^ 
pose  of  visiting  his  sister,  and,  instead  •f 
returning  the  bieyde,  sold  it  to  C. : — ^Held. 
that  evidence  which  shewed  these  facts  wa» 
not  sufficient  to  support  a  coivHctkm  for 
^▼ing-  **  unlawfoUy,  and  by  fttlse  pretences, 
obtained  from  L.  one  bicycle,  of  the  value  of 
$20,**  the  prosecutor  not  having  been  induced 
and  not  intending  to  part  with  his  right  of 
propwty  in  the  goods,  but  merely  with  the 
poaocssion  of  them,  and  there  being  no  repre- 
sentation as  to  a  present  or  past  matter  of 
fact.    Rem  v.  Nowe,  36  N.  S.  Reps.  531. 

Fortune  Tellias-^Crtmfnaf  Code^  «.  S96.] 
— ^Deception  is  an  essential  element  of  the 
offence  of  *'  undertaking  to  tell  fortunes  "  un- 
der s.  396  of  the  Criminal  Code;  and  to  ren- 
der a  person  liable  to  conviction  for^  that 
offence  there  must  be  evidence  upon  which  it 
may  be  reasonably  found  that  the  person 
charged  was,  in  so  undertaking,  asserting  or 
representing,  with  the  intention  that  such 
assertion  or  representation  should  be  believed, 
that  he  had  the  power  to  tell  fortunes,  with 
the  intent  in  so  asserting  or  representing  of 
deluding  and  defrauding  others.  In  this  case 
the  evidence  set  out  in  the  report  was  held 
to  be  sufficient.  Rea  v.  Marcottf  21  Occ.  N. 
431,  2  O.  L.  R.  105. 

Fimudnlent  Paoldiis — Conviction  for — 
Fruit  Mark$  Act  —  **  Faced  or  Shewn  Sur- 
face"}— The  mere  having  in  possession  for 
sale  packages  of  fruit  fraudulently  packed 
within  the  meaning  of  s.  7  of  the  Fruit 
Marks  Act,  1901,  1  Bdw.  VII.  c.  27  (D.), 
is  an  offence  tiiereunder,  though  no  one  is 
imposed  on  thereby  nor  any  fraud  intended. 
Semble,  that  the  "  faced  or  shewn  surface/' 
within  the  meaning  of  the  section,  is  not 
limited  to  the  branded  end  of  the  package. 
Rem  V.  Jamee,  1  O.  W.  R.  520,  22  Occ.  N. 
369,  4  O.  L.  R.  537. 

Fimrnditlent  RemoTml  and  Conceal- 
ment of  Ooods  -r—  Indictment  —  Date  of 
Offence — Evidence  of  Similar  Acte — Judge*9 
Charge,] — ^The  accused  were  convicted  by  the 
jury  at  the  trial  on  a  count  for  concealing 
certain  household  goods  for  the  purpose  of 
defrauding  the  insurance  company  by  which 
they  had  been  insured,  by  representing  that 
they  had  been  destroyed  by  fire,  and  collect- 
ing the  insurance  money  upon  them;  also  on 
a  count  which  alleged  a  removal  of  the  goods 
on  or  about  the  11th  September,  1900,  for  a 
like  fraudulent  purpose.^  Both  counts  were 
framed  under  s.  354  of  the  Criminal  Code, 
1892L  Evidence  was  given  at  the  trial  shew- 
ing the  removal  of  some  of  the  goods  in  ques- 
tion on  the  13th  August,  1900,  and  of  others 


on  the  11th  September,  and  in  his  charge  to 
the  jury  the  trial  Judge  did  not  distinguish 
between  the  goods  removed  on  13th  August, 
and  those  removed  on  11th  September,  but 
left  the  case  to  them  ih  such  a  way  that  they 
could  convict  on  both  counts  or  on  either  of 
them  as  to  both  sets  of  goods.  In  stating 
a  case,  the  Judge  certified  that,  in  his  opinion, 
the  evidence  of  the  removal  of  goods  on  the 
13th  August  materially  influenced  the  verdict 
of  the  jury : — Held,  that  the  conviction  of  the 
accused  on  the  count  for  concealment  was 
right  and  should  be  affirmed,  but  that,  al- 
though the  evidence  of  the  removal  in  August 
was  probably  admissible  for  the  purpose  of 
shewing  a  criminal  intent  in  the  September 
removal,  yet  the  conyiction  tat  the  removal 
should  be  set  aside,  on  the  ground  <^  mis- 
direction by  tlie  Judge  in  telling^  the  jury  that 
they  conld  convict  for  the  removal  in  August, 
as  the  trial  migiit  not  have  been  a  fair  one. 
Rem  V.  Bwrai,  22  Occ  N.  68,  13  Man.  L.  R. 
584. 

Frandnlent  Sale  —  Fraudulent  Conver- 
sion—  Indictment.] — The  defendant  was  in- 
dicted fontheft.  The  indictment  set  out  that, 
being  intrusted  by  E.  R.  H.  with  a  power  of 
.attorney,  he  did  fraudulently  sell  certain  bank 
shares  belonging  to  said  E.  R.  H.,  and  did 
fraudulently  convert  the  proceeds  of  the  sale 
to  a  purpose  other  than  that  for  which  he 
was  intrusted  with  the  power  of  attorney. 
After  the  conviction  the  defendant  moved  in 
arrest  of  judgment  because  it  was  not  stated 
in  the  indictment  that  the  power  of  attorney 
was  for  the  sale,  etc.,  of  any  property,  real  or 
personal,  as  provided  by  art.  309,  Criminal 
Code.  The  Judge  reserved  the  question  for 
the  decision  of  the  Court  of  Appeal : — Held, 
1.  That  the  indictment  was  sufficient,  it  not 
being  necessary  to  describe  the  whole  power 
of  attorney;  and,  further,  the  alleged  omis- 
sion was  only  a  part  omission,  and  any  defect 
resulting  therefrom  was  cured  by  verdict.  2. 
The  fraudulent  sale  and  the  fraudulent  con- 
version did  not  constitute  two  offences,  but 
one  specific  offence,  viz.,  that  of  theft. 
Regina  v.  Fulton,  Q.  R.  10  Q.  B.  1. 

Gamins — Keeping  Common  Gaming-house 
—  Evidence  of  ^Offence  —  Occupant  of 
Premises.] — The  evidence  disclosed  that  two 
or  three  police  officers  saw  several  men  in  a 
stable  sitting  around  a  table,  and  one  of  the 
constables  saw  dice  being  thrown  and  heard 
somebody  say  "  eleven  wins ;"  and  a  constable 
said  that,  when  the  police  entered  the  place, 
the  men  tried  to  get  out  and  scattered  the 
money  that  was  on  the  table,  and  that  the 
prisoner  was  in  charge  of  the  money  on  the 
table.  The  prisoner  gave  evidence  on  his 
own  behalf,  and  also  called  witnesses  to  shew 
that  the  game  they  were  playing  was  "  poker." 
The  prisoner  said  he  saw  no  dice;  that  he 
did  not  own  the  place,  nor  did  he  act  as  banker 
at  the  game.  Two  of  the  witnesses  for  the 
defence  said  that  a  game  of  "craps"  (played 
with  dice)  was  going  on  at  the  same  time, 
but  in  another  room ;  and  another  witness 
for  the  defence  said  he  had  been  in  the  place 
at  other  times  and  had  seen  the  prisoner 
acting  as  banker  at  gambling  games  there : — 
Held,  that  this  evidence  went  to  shew  that 
the  place  was  used  as  a  gaming  house;  and 
had  there  been  any  evidence  that  the  prisoner 
was  the  owner,  lessee,  or  occupier  of  the 
premises,  there  was  ample  evidence  to  shew 
that  it  was  a  place  used  for  playing  at  games 
of  chance,  and  so  a  common  gaming-house. 
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But  the  prisoner  denied  being  the  keeper 
of  the  place,  and,  unless  from  the  fact  sworn 
to,  that  the  prisoner  was  in  charge  of  the 
money  for  the  game,  the  evidence  as  to  the 
person  who  Isept  the  place  was  as  strong 
against  any  of  the  others  found  there  as 
against  him:  ss.  196  and  198  of  the  Code. 
Rex  V.  DuUy,  21  Occ.  N.  477. 

Goods  under  Soirare — Innkeeper*^  Lien 
— Ahandonment — Tender — Evidence,'\  —  An 
hotelkeeper  who  locks  up  the  room  of  a  guest 
containing  the  latter's  luggage  and  effects,  for 
non-payment  of  charges  for  board  and  lodging, 
and  who  notifies  the  guest  thereof,  and  re- 
quires him  to  leave  the  hotel  on  the  same  day 
or  pay  the  bill,  thereby  places  the  guest's 
luggage,  etc.,  under  **  lawful  seizure  and  de- 
tention," in  respect  of  the  landlord's  common 
law  lien ;  and  the  taking  away  of  such  luggage 
by  the  guest  without  the  landlord's  authority 
is  "  theft "  under  s.  306  of  the  Criminal  Code. 
(But  see  now  63  V.  c.  46,  s.  3,  sched.).  The 
landlord  does  not,  by  afterwards  granting 
permission  to  the  guest  to  remove  some  speci- 
fied articles,  and  by  allowing  him  free  access 
to  the  room  for  that  purpose,  abttndon  such 
seizure  and  detention  a^  regards  the  other 
effects,  and  the  owner  who  removes  any 
luggage,  as  to  which  the  permission  does  not 
extend,  is  guilty  of  ** stealing"  the  same  un- 
der s.  306  of  the  Criminal  Code.  The  fact 
that  the  amount  in  respect  of  which  a  lien  is 
claimed  Is  in  excess  of  the  cunount  legally  due 
does  not  dispense  with  the  necessity  of  a 
tender  of  the  amount  legally  due,  nor  invali- 
date the  lien.  Circumstantial  evidence  of 
theft.  Regina  v.  HolUng»%oori\  4  Terr.  L. 
R.  168. 

Honsebreakinfl^ — Breaking  and  Entering — 
Misdirection  —  2^ew  Trial.'\  —  The  defendant 
was  convicted  under  s.  410  of  the  Criminal 
Code  for  breaking  and  entering  the  dwelling 
house  of  D.,  with  intent  to  commit  an  assault 
upon  W.  The  only  evidence  of  the  breaking 
was  that,  immediately  after  the  accused  left 
the  house,  a  window  in  the  dining  room  and 
one  in  the  back  porch  were  found  wide  open, 
Kufficiently  to  allow  a  person  to  pass  through, 
that  when  the  family  retired  on  the  previous 
night  the  window  in  the  dining  room  was 
entirely  closed,  and  the  window  in  the  porch 
open  only  a  few  inches  and  resting  upon  a 
can,  and  that  plants  growing  below  the  porch 
window,  which  had  not  been  disturbed  the 
previous  evening,  were  broken,  as  if  they  had 
been  trodden  upon.  Apart  from  this  evidence 
it  was  left  uncertain  by  which  window  the 
accused  entered.  The  trial  Judge  directed  the 
jury  that  the  lifting  of  the  porch  window 
from  where  it  rested,  as  well  as  the  lifting  of 
the  dining  room  window,  was,  under  the  Code, 
a  "breaking"  of  the  dwelling  house: — Held, 
that  the  direction  as  to  the  lifting  of  the 
porch  window  was  erroneous,  and  that  the 
conviction  must  be  set  aside: — Held,  that 
the  prisoner  should  not  be  discharged,  but 
that  there  should  be  a  new  trial.  Rex  v. 
Hums,  36  N.  S.  Reps.  257. 

niesal  Fishinc  —  Fisheries  Act  — Evi- 
dence— Complaint — Indefiniteness — Conviction 
— Distress — Imprisonment, "i  —  Evidence  that 
a  person  was  seen  on  the  river  in  a  canoe 
betw^een  ten  and  eleven  o'clock  at  night  with 
the  appliances  commonly  used  in  illegal  salmon 
fishing,  is,  in  the  absence  of  any  explanation 
of  the  situation  and  where  the  charge  is  not 


denied  on  oath,  sufficient  to  justify  a  convic- 
tion for  illegal  fishing  under  the  Fisheries 
Act.  A  complaint  charging  the  accused  with 
having  been  engaged  in  illegal  fishing  in  con- 
travention of  the  Fisheries  Act  is  too  in- 
definite to  support  a  conviction  for  illegal 
fishing  under  the  Act.  Imprisonment  may  be 
adjudged  under  the  Act  for  default  in  pay- 
ment of  a  penalty  imposed  without  awarding 
a  distress.  Rex  v.  Fraser,  Ex  p.  Diaon,  E» 
p,  Lennon^  36  N.  B.  Reps.  100. 

niesml  Votiac  —  Municipal  Elections  — 
Indictable  Offence  —  Information  —  Police 
Magistrate  —  Mandamus,] — Voting  in  more 
than  one  ward  at  a  municipal  election  by 
general  vote,  contrary  to  the  provisions  of  1 
Edw.  VII.  c.  26,  s.  9  (O.),  is  an  indictable 
offence,  and  mandamus  lies  to  a  police  magis- 
trate having  territorial  jurisdiction,  to  compel 
him  to  consider  and  deal  with  an  application 
for  an  information  for  such  an  offence.  In  re 
Rex  V.  Meehan,  22  Occ.  N.  179,  3  O.  L.  B. 
567,  1  O.  W.  R.  136,  248. 

ImportiAc  Allen  labourer  —  *^  Know- 
ingly "—Conviction — Amendment  —  Evidence 
of  Alienage — Person  Born  Abroad  of  Britsh 
Parents.]  —  Conviction  of  the  defendant  for 
that  he  did  unlawfully  prepay  the  transporta- 
tion, and  assist  and  encourage  the  importa- 
tion and  immigration  of  an  alien  and  a  for- 
eigner from  the  United  States  into  Canada 
under  contract  and  agreement  made  previous 
thereto  to  perform  labour  and  service  in  Can- 
ada by  working  at  a  factory,  quashed  as  clearly 
bad  on  its  face,  inasmuch  as  the  conviction  did 
not  state  that  the  defendant  "  ki^owingly  "  did 
the  acts  charged,  nor  in  fact  did  the  informa- 
tion charge  him  with  having  "  knowingly " 
done  them,  as  required  under  1  EAw.  VII.  c» 
13,  ^.  3 : — Held,  also,  that  this  omission  from 
the  information  and  conviction  of  one  of  the 
mere  irregularity  or  informality  or  insuifi- 
ciency  within  the  meaning  of  s.  889  of  the- 
essential  elements  of  the  offence  was  not  a 
Criminal  Code.  It  was  not  a  matter  of  fonpi 
merely,  but  of  substance,  and  a  fatal  and  in- 
curable defect  in  the  conviction.  Semble,  also,, 
that  the  person  imported  by  the  defendant 
was  not  an  alien,  but  a  British  subject,  the 
presumption  from  the  only  facts  in  evidence 
being  &at  he  was  bom  of  British  parents 
residing  in  the  United  States.  Rex  v.  Hayes, 
23  Occ.  N.  88,  5  O.  L.  R.  198,  2  O.  W.  R. 
123. 

Inoest — Evidence — ^Destroyed  letters — In- 
ferences— Misdirection — Substantial  miscarri- 
age— New  trial.  Rex  v.  Godson,  1  O.  W.  R. 
250. 

Indecent  Act — Criminal  Code,  s.  177  (b) 
— Conviction — "Wilfully,"  omission  of — Ha- 
beas corpus — Amended  conviction  and  commit- 
ment substituted  —  Refusal  to  discharge 
prisoner  —  Appeal  to  full  Court,  Manitoba.. 
Rex  v.  Barr^  (Man.),  2  W.  L.  lU  876. 

Indecent  Act  —  Information  —  •*  Unlaw- 
fully "— "  Wilfully:']— It  is  not  sufficient,  in- 
an    information    laid    under   s.    177    of    tftie 
Criminal    Code,  to    allege    the    "  unlawful " 
commission  of  an  indecent  act;  it  is  essential 
that  the  accused  be  charged  with  having  com- 
mitted  it  "  wilfully."     A  commitment  based' 
on  an  information  which  merely  alleges  that 
the  act  was  committed  "  unlawfully  "  will  be  - 
quashed  and  the  prisoner  discharged.    Ex  p.. 
O'Shaughnessy,  Q.  R.  13  K.  B.  178. 
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Keepins  Baxrdy  House  —  Criminal 
Code,] — ^A  female  cannot  be  convicted  of  un- 
lawfully keeping  a  bawdy  house,  under  s.  19d 
or  8.  783  of  the  Criminal  Code,  unless  it  is 
shewn  that  the  house  or  room  in  question  is 
occupied  or  resorted  to  by  more  than  one 
female  for  purposes  of  prostitution.  Singleton 
V.  Ellison,  [1895]  1  Q.  B.  607,  followed, 
iie*  V,  Young,  22  Occ.  N.  211,  14  Man.  L. 
R.  58. 

Keepinc  Baxrdy  House  —  Nature  of 
Offence — Evidence — Uriminal  Code,  «.  i95,] — 
1.  A  woman,  living  by  herself  in  a  house, 
cannot  be  convicted  of  keeping  a  bawdy  house 
therein,  unless  it  is  shewn  that  one  or  more 
other  women  resort  to  it  for  purposes  of 
prostitution.  Rex  v.  Young,  14  Man.  L.  R. 
58,  and  Singleton  v.  Ellison,  [1895]  1  Q.  B. 
607,  followed.  2.  In  order  to  support  a  con- 
viction for  keeping  a  bawdy  house,  it  is  not 
sufficient  to  shew  the  bad  reputation  of  the 
house  and  its  inmates  and  that  men  resorted 
to  it  in  the  night,  but  actual  proof  must  be 
given  of  some  act  or  acts  of  prostitution, 
though  definite  proof  of  one  may  be  sufficient. 
Regina  v.  St.  Clair,  3  Can.  Crim.  Cas.  at  p. 
557,  followed.  3.  Section  195  of  the  Criminal 
Code,  1892,  does  not  change  the  law,  as  it 
was  before  the  Code,  as  to  the  essential  in- 
gredients of  the  offence  of  keeping  a  bawdy 
house,  and  is  *intended  merely  to  define  the 
nature  of  the  premises  within  which  a  bawdy 
house  may  be  kept,  and  not  to  state  what  acts 
constitute  such  keeping.  Rex  v.  Osherg,  15 
Man.  L.  R.  147,  1  W.  L.  R.  121. 

Keepliic  Bairdy  House — Criminal  Code* 
9.  195 — What  Constitutea  Offence — Place  of 
Resort  for  Pro»titute$.}  —  Crown  case  re- 
served. Magistrate  found  .that  a  certain 
house  was  kept  by  defendant  for  the  purposes 
of  prostitution,  but  there  was  not  sufficient 
evidence  to  shew  that  any  other  women  re- 
sorted thereto  for  such  purposes.  The  ques- 
tion reserved  was  whether,  in  these  circum- 
stances, the  magistrate  was  right  in  convicting 
defendant  under  s.  195  of  the  Criminal  Code, 
or  whether  he  should  have  applied  the  ruling 
in  Rex  v.  Young,  6  Can.  Crim.  Cas.  42,  and 
acquitted  defendant: — Held,  Oode  has  not 
changed  the  law  as  to  what  constitutes  the 
offence  of  keeping  a  common  bawdy  house, 
and  that  a  woman  living  by  herself  in  a  house 
cannot  be  convicted  of  the  offence  unless  other 
women  than  herself  resort  to  it  for  the  pur- 
pose of  prostitution.  Rex  v.  Mannia,  6  O. 
W.  R.  265,  10  O.  L.  R.  303. 

KeepiajB  Bawdy  House — Offence — Con- 
viction—  Vagrancy  —  Criminal  Code,  s.  207. 
Rex  V.  Leconte,  6  O.  W.  R.  970. 

Keeping  Bawdy  House  —  Offence  — 
Duplictti^ — Continuity.] — The  defendant  was 
convicted  by  the  stipendiary  magistrate  for 
the  city  of  Halifax  of  the  offence  of  "keep- 
ing a  disorderly  house,  that  is  to  f>ay.  a  com- 
mon bawdy  house,  on  the  2l8t  April,  1901, 
and  on  divers  other  days  and  times  during 
the  month  of  April,  1901,*'  and  was  fined 
the  sum  of  $54,  and  in  default  of  payment 
of  the  fine,  was  adjudged  to  be  imprisoned 
with  hard  labour  for  the  term  of  four  months : 
— ^Held,  dismissing  application  for  a  habeas 
corpus,  that  the  offence  as  chained  did  not 
constitute  more  than  one  offence;  and  that 
the  word  '-keeping"  implied  a  continuous 
D— 15 


offence.  Rex  v.  Keeping,  34  N.  S.  Reps.  442. 
(See  also  A?.  C,  21  Occ.  N.  508,  34  N.  S. 
lieps.  443nJ 

Keeping   Conunon  Betting  House  — 

President  of  incori)orated  race  association — 
Criminal  Code,  ss.  61,  197,  198— "  Party  to 
offence" — Lease  of  betting  privileges — Know- 
ledge and  acquiescence  of  accused — ^Absence  of 
participation.  Rex  v.  Uendrie.  6  O,  W.  R. 
1015,  11  O.  L.  R.  202. 

Keeping  Commou  Gamins  House  — 

Conviction  ^ — Evidence  to  sustain  —  Keeping 
for  gain — Resort  of  persons  to  house — Game 
of  chance.  Rex  v.  Mah  Kee  (N.W.T.),  1 
W.  L.  R.  37. 

Keepins  Conunon  Gaming  House  — 

**  Gain  " — Payment  for  Refreshments — Profit 
—  Misdirection  —  Acquittal  of  Defendant  — 
Crown  Case  Reserved — New  Trial,  x  —  The 
defendant  was  indicted  for  keeping  a  common 
gaming  house,  contrary  to  ss.  196  (a)  and 
198  of  the  Crin^nal  Code.  The  evidence 
shewed  that  the  defendant  was  the  manager 
of  a  cigar  shop,  in  the  rear  of  which  was  a 
room  to  which  persons,  chiefly  customers, 
commonly  resorted  for  the  purpose  of  playing 
^  poker."  Out  of  the  stakes  on  most  of  the 
hands  a  sum  of  five  cents  was  withdrawn  to 
cover  the  expenses  of  refreshments  consumed 
by  the  players.  No  charge  was  made  for  the 
use  of  the  room.  The  ** rake-off"  did  not 
more  than  cover  a  fair  price  for  the  refresh- 
ments. The  proprietor  or  manager  derived 
an  indirect  advantage  from  the  sale  of  cigars 
to  the  players,  from  50  to  100.  being  sold  to 
them  in  the  course  of  a  night's  play : — Held, 
that  "gain"  may  be  derived  indirectly  as 
well  as  directly,  that  by  what  the  defendant 
allowed  to  be  done  in  the  room  mentioned, 
the  profits  of  his  usual  business  were  increased 
more  or  less  owing  to  the  sale  of  the  goods  in 
which  he  dealt,  and  so  he  might  be  found  to 
have  kept  the  room  for  gain,  though  the  gain 
was  confined  to  the  profits  on  the  cigars  whicti 
he  sold  to  the  players.  The  question  of  what 
is  a  keeping  for  gain  ought  not  to  be  em- 
barrassed by  the  consideration  of  whether  the 
amount  the  defendant  receives  is  an  actual 
substantial  profit  to  him  over  the  price  of 
the  cigars  which  he  sells  and  the  refreshments 
which  he  furnishes  to  the  players.  The  direc- 
tion of  the  Judge  at  the  trial  to  the  jury,  upon 
which  the  defendant  was  acquitted,  was  found 
to  be  wrong,  upon  a  dase  reserved  by  the 
Crown,  but  the  Court  declined  to  order  a 
new  trial.  Rex  v.  James,  2  O.  W.  R.  342,  23 
Occ.  N.  220,  6  O.  L.  R.  35. 


Keeping      Disorderly 
Bettins  xLi 


or  Common 
Louse — Race  track  of  Incorpora- 
ted Association — Betting  at,] — ^The  defendant 
was  tried  before  a  police  magistrate  upon  a 
charge  of  keeping  a  disorderly  or  common 
betting  house,  found  guilty,  and  convicted. 
A  case  was  stated  by  the  magistrate  after 
leave  granted,  in  which  he  reported  that  it 
was  shewn  that  a  house  was  kept  and  used 
for  betting  between  persons  resorting  thereto 
and  the  keeper;  that  the  accused  appeared, 
and  he  found  him  to  be  the  keeper;  that  the 
house  was  owned  by  a  joint  stock  company, 
of  which  the  accused  was  president,  and  was 
situated  on  the  race  track  of  an  incorporated 
association;  that  there  were  about  thirty 
persons  betting  with  the  accused  and  his  assist- 
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anto,  some  on  races  then  in  progress  in  the 
State  of  New  York,  with  which  there  was 
telegraphic  communication,  and  otl^ers  on  races 
in  progress  on  the  local  race  track  conducted 
by  the  company  under  an  agreement  with 
the  association: — Held,  that  the  offence  was 
the  keeping  of  a .  house  for  the  purposes  in- 
tended in  s.  197  of  the  Gode»  and  that  the 
facts  proved  brought  the  accused  within  its 
danger,  and  he  was  rightly  convicted: — Held, 
also,  that  s.-s.  2  of  s.  201  of  the  Code  sUnds 
by  itself,  and  that  the  exception  contained  in 
it  expressly  limited  to  the  first  part  of  that 
section,  and  it  should  not  be  read  into  s. 
197.  Rem  v.  Hanrahan,  22  Occ.  N.  228,  3 
O.  L.  R.  659/1  O.  W.  R.  346. 

Keepiac  House  of  lU-famo — Ck>n- 
yiction — Bvidenoe.  Rem  v.  Martin,  1  O.  W 
R.  429. 

iKittev^— Di«lK>«tfi^  of  Property  hy  Chmnoe 
— Device — Verdict,] — Upon  a  case  reserved 
for  the  opinion  of  the  Court  as  to  whether 
the  interposition  of  a  condition  that  the  win- 
ner of  a  prise  in  a  lottery  should  shoot  a 
turkey  at  fifty  yards  in  five  shots,  or,  if  a 
lady,  that  she  could  choose  a  sutetitute  to 
shoot  for  her,  would  prevent  a  conviction  un- 
der s.  205  of  the  Criminal  Code,  1892,  it 
was  stated  that  the  evidence  shewed  that  any 
person  could  easily  shoot  a  turkey  under 
the  circumstances: — Held,  that  it  was  a 
question  for  the  jury  whether  the  making  of 
that  condition  was  intended  as  requiring  a 
real  contest  of  skillj  or  merely  as  a  device 
for  covering  up  a  scheme  for  disposing  of 
the  property  by  lot ;  that  the  verdict  of  guilty 
involved  a  finding  that  it  was  merely  a  device ; 
that  the  evidence  set  out  in  the  case  justified 
that  finding;  and  that  the  conviction  should 
k>e  aflKrmed.  Re^  v.  Johnton,  22  Occ.  N. 
125,  14  Man.  L.  R.  27. 

Kalieftons       Nosloet       to        Provide 

NeoosBarlo*-^fca<r«  Death  —  Wpnt  of 
Medical  Aid — Aiding  and  Abetting.]  —  The 
prisoner,  an  elder  of  the  sect  '*  Catholic 
Christians  in  Zion '*  or  "Zionites/'  was  in- 
dicted for  aiding  and  abetting  and  counselling 
in  his  actions  one  who  neglected  to  provide 
two  of  his  young  children  under  six  years 
of  age  with  medical  attendance  and  remedies 
when  sick  with  diphtheria.  Both  children 
died.  The  prisoner  knew  that  the  children 
had  diphtheria,  and  knew  that  it  was  a  dan- 
gerous and  contagious  disease ;  that  the  ordin- 
ary remedies  would  have  prolonged  their  lives, 
and  in  all  probability  would  have  resulted  in 
their  complete  recovery: — Held,  that  medical 
attendance  and  remedies  are  necessaries  with- 
in the  meaning  of  ss.  209  and  210  of  the 
Criminal  Code,  and  anyone  legally  liable  to 
provide  such  is  criminally  responsible  for 
neglect  to  do  so.  So  also  at  common  law. 
Concientious  belief  that  it  is  against  the 
teachings  of  the  Bible  and  therefore  wrong 
to  have  recourse  to  medical  attendance  and 
remedies  is  no  excuse.  Rew  v.  Brooke,  22 
Occ.  N.  105,  9  B.  C.  R.  13. 

MaUoioiuly  KiUinmCmttl^— Rebutting 
Implied  Malice — Mens  Kea — Verdict — Refu- 
sal of  Judge  to  Receive,] — On  a  charge  of 
unlawfully  and  maliciously  killing  cattle  (un- 
der R.  8.  C.  c  43),  it  appeared  that  the 
animal  was  killed  by  the  prisoners,  when  it  was 
in  a  helpless  and  dying  condition,  and  that 
the  prisoners  thought  it  was  an  act  of  mercy 


to  kill  it:— Held,  that  the  killing  was  not 
malicious;  that  the  implication  of  malice 
was  rebuttable,  and  had  been  in  fact  rebut- 
ted, a  mens  rea  on  the  part  of  the  prisoners 
being  disproved.  Power  of  trial  Judge  to 
refuse  a  particular  verdict  considered.  Re 
gina  v.  Mennel,  1  Terr.  L.  R.  487. 


Mmaitoba  Gvmia  Aet — Offenoee  Against 
— Station  Agent — Allotting  Cars  to  Shippers,] 
— Where  a   farmer  who   is  not  an  elevator 
owner,  lessee,  or  operator,  has  grain  stored 
in  a  special  bin  in  a  farmer's  elevator  at  a 
railway  station  where  grain  is  shipped,  and 
has  also  grain  stored  in  another  elevator  at 
the  same  point,  in  common  with  other  grain, 
for  which  he  holds  storage  tickets,  it  is  not 
a  violation  of  the  Manitoba  Grain  Act  and 
amendments  for  the  station  agent  to  refuse 
to  recognise  the  farmer  as  an  applicant  and 
to  recognize  his  order  in  the  order  book  for 
a  car  or  cars  to  ship  out  his  grain.    2.  Where 
a   farmer   has   made   order  for  cars   in  the 
order  book  at  the  station,  and  all  applicants 
for  cars  who  had  made  order  prior  to  his 
had  each  obtained  one  car,  but  not  sufficient 
cars  to  fill  the  orders,  while  the  farmer  had 
not  yet  been  allotted  a  car  by  reason  of  the 
shortage,  and  the  agent  out  of  the  next  cars 
which  arrived  refused  to  award  him  a  car, 
but  awarded  them  to  those  who  had  alrea^ 
received  each  one  car,  there  was  a  violation 
of  the  Act.    3.  Where  each  of  the  prior  appli- 
cants liad  been  supplied  with  one  car  at  the 
time  when  the  farmer  gave  his  order,  but  on 
the  day   previous   there  had   been  a   surplus 
of  cars  after  each  prior  applicant  had  been 
given  one,  and  such  surplus  was  distributed 
among  them,  but  their  orders  still  remained 
unfilled,  it  was  not  a  violation  of  the  Act 
for  each  agent  to  allot  to  each  of  the  prior 
applicants  a  car  'from  a  lot  which  arrived  to 
be  loaded  on  the  day  of  the  farmer's  appli- 
cation, and  to  refuse  him  one.    4.  Where  a 
farmer   who   had   grain   to   ship  made  order 
for  one  car  in  the  order  book,   requiring  it 
to  be  placed  at  the  loading  platform   to   be 
loaded,  and  the  agent  allotted  a  car  each  to 
the   elevator   companies   having  elevators   at 
the  point,  but  whose  orders  were  subsequent 
to  the  farmer's  and  refused  to  allot  him  one, 
there  was  a  violation  of  the  Act.    In  re  Cas- 
tle and  Beniot,  23  Occ.  N.   143. 

Maaslaii^ter  —  Endangering  Human 
Life — Indictment  of  Corporation,] — Under  s. 
213  of  the  Criminal  Co<te  a  corporation  may 
be  indicted  for  omitting,  without  lawful  ex- 
cuse, to  perform  the' duty  of  avoiding  danger 
to  human  life  from  anything  in  its  charge 
or  under  its  control.  The  fact  that  the  con- 
sequence of  the  omission  to  perform  such 
duty  might  have  justified  an  indictment  foi 
manslaughter  in  the  case  of  an  individual, 
is  not  a  ground  for  quashing  the  indictment. 
As  8.  213  provides  no  puzilshment  for  the 
offence,  a  corporation  indicted  under  it  is 
liable  to  the  common  law  punishment  of  a 
fine.  Judgment  in  7  B.  C.  R.  247,  20  Occ. 
N.  289,  affirmed.  Regina  v.  Union  Colliery 
Co.,  21  Occ.  N.  153,  S.  C,  sub  nom  Union 
Colliery  Co.  v.  The  Queen,  31  S.  C.  R.  81. 

Maaslaugliter — Master  and  Servant  — 
Negligence,] — ^The  deceased,  a  lad  of  about 
15,  was  engaged  by  the  prisoner  as  a  farm- 
hand, on  the  terms  of  receiving  for  his 
work  his  board,  lodging,  and  clothing.  He 
died  on  the  14th  February,  after  haviog  been 
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in  the  prisoner's  employment  about  nine 
months.  Death  was  caused  by  the  gangren- 
ous condition  of  many  parts  of  his  body 
resulting  from  frost  bites.  He  was  in  the 
habit  of  wetting  his  bed,  and  on  this  account 
was  made  to  sleep  in  the  stable,  and  had 
slept  there  for  two  or  three  months  up  to 
the  10th  February.  From  the  1st  to  the 
10th  February  the  weather  was  excessively 
cold.  The  lad's  fingers  had  been  badly  fro- 
zen at  least  three  weeks  before  his  death, 
and  it  was  found  that  the  prisoner  must  be 
taken  to  have  known  it  for  that  length  of 
time;  nevertheless,  he  paid  no  attention  to 
it  till  the  10th  February.  During  the  night 
of  9th-10th  February,  the  deceased's  feet  were 
frozen  solid  to  the  ankles;  this  was  discov- 
ered by  the  prisoner,  who  then  took  him  to 
the  house.  It  was  found  that  the  lad  be- 
came so  frozen,  b^  reason  of  the  earlier  frost- 
bites rendering  him  unable  to  attend  to  him- 
self properly,  and  his  being  left  without 
assistance  in  the  stable  in  excessively  cold 
weather.  The  prisoner,  on  bringing  the  lad 
to  the  house,  attended  to  him  personally, 
asked  a  nei^bour  for  a  remedy  for  frost- 
bites, drove  to  a  physician,  got  from  him  a 
prescription  for  frost-bites,  but  did  not  dis- 
close to  him  the  serious  condition  the  lad 
was  in.  On  and  after  the  10th  February, 
the  lad  was  helpless,  and  died  on  the  14th 
Febmary.  The  prisoner  had  means  to  pro- 
cure medical  attendance: — Held,  that,  in 
view  of  the  age  of  the  deceased,  the  circum- 
stances of  the  country,  the  fact  of  there  be- 
ing no  provision  for  maintaining  poor  people, 
it  was  the  duty  of  the  prisoner,  as  master, 
towards  the  deceased  as  his  servant,  to  have 
taken  care  of  him,  and  that  by  his  omission 
to  do  so  he  was  guilty  of  gross  negligence, 
to  which  the  lad's  death  was  attributable, 
and  that,  therefore,  the  prisoner  was  guilty 
of  manslaughter.  Reffina  v.  Bfoton,  1  Terr. 
L.  R.  475. 


_  r  —  Parent* s  Omission  to 
Provide  Necessary  Medical  Treatment  for 
ChUdr— Legal  Duty — Lawful  Excuse — Religi- 
ous Belief — "  Necessaries  "  —  Admission  of 
Evidence  - —  Judge's  Charge.] — The  word 
**  necessaries  "  in  s.  209  of  the  Criminal  Code, 
which  enacts  that  **  everyone  who  has  charge 
of  any  other  person  unable  by  reason  of  de- 
tention, age,  sickness,  insanity,  or  any  other 
cause,  to  withdraw  himself  from  such  charge, 
is  under  a  legal  duty  to  supply  that  person 
with  the  necessaries  of  life,"  includes  proper 
medical  aid,  assistance,  care,  and  treatment. 
And,  therefore,  where  the  jury  found  that 
the  prisoner,  a  Christian  Scientist,  had  with- 
out lawful  excuse  omitted  to  provide  medical 
treatment  for  his  infant  child,  under  sixteen 
years  of  age,  when  it  was  reasonable  and 
proper  that  such  treatment  should  be  provid- 
ed, and  that  the  child  died  from  such  neglect : 
— Held,  that  the  defendant  had  been  guilty  of 
an  indictable  offence  under  s.  210  of  the  Code, 
which  enacts  that  everyone  who  as  parent, 
guardian,  or  head  of  a  family,  is  under  a 
legal  duty  to  provide  necessaries  for  any  child 
under  sixteen,  is  criminally  responsible  for 
omitting  without  lawful  excuse  to  do  s<]t, 
etc.  Remarks  upon  the  Judge's  charge  as 
to  "  authorized "  medical  aid  and  upon  the 
admission  of  evidence  of  cures  believed  to 
have  been  wrought  by  Christian  Scientists, 
even  as  shewing  good  faith.  Rex  v.  Lewis, 
23  Occ.  N.  257,  6  O.  L.  R.  132,  2  O.  W.  R. 
290,  566. 


Mnnioipml  Cor^poratioik  —  Market  Fees 
— Right  to  Possession.] — The  defendant,  a 
market  clerk  in  the  employment  of  the  city 
of  Montreal,  had  collected  divers  sums  frpm 
persons  exchanging  market  stalls,  by  repre- 
senting that  these  sums  were  due  and  payable 
to  the  city  on  the  exchange  of  their  stalls 
for  others.  No  such  sums  were  payable  to 
the  city,  and  none  were  paid  over  to  the 
city  by  the  defendant.  On  conviction  of  the 
defendant  for  theft  from  the  city  of  Montreal : 
— Held,  Bo8S«  and  Hall,  JJ.,  diss.,  that  the 
conviction  could  not  be  sustamed.  To  con- 
stitute the  offence  of  stealing,  whether  under 
8.  305,  or  319  (a),  or  319  (c),  of  the  Cri- 
minal Code,  there  must  be  a  right  existing 
at  the  time  of  the  taking,  either  to  the  owner- 
ship or  to  the  possession  of  the  property 
taken,  which  right  the  city  of  Montreal  did 
not  possess  in  the  present  case.  Regina  v. 
Tessier,  21  Occ.  N.  48,  Q.  R.  10,  Q.  B. 
45. 

Morder — Absence  of  direct  evidence  — 
Corpus  delicti — Presumption  of  death— <3rown 
counsel — Right  of  reply— Comment  on  failure 
of  prisoner  to  testii^ — Crown  case  reserved 
—New  trial.  Rew  y.  Charles  King  (N.W. 
T.),   1   W.   L.   R.  348,   57a 

Murder — Constructive  Offence — Unlawful 
Purpose  —  Common  Design  —  Evidence  — 
Judge's  Charge — Finding  of  Jury — Verdict — 
Mistrial.] — Tie  prisoner  and  two  other  men 
were  in  lawful  custody  in  a  cab,  when  loaded 
pistols  were  thrown  m  by  an  unknown  per- 
son, and  all  three  endeavoured  to  escape  by 
using  the  pistols.  In  the  struggle  which 
ensued  one  of  the  constables  in  charge  of  the 
three  men  was  shot  and  killed  by  one  of  the 
prisoners.  The  trial  Judge  told  the  jury  that 
there  was  no  evidence  of  common  design  up  to 
the  moment  the  pistols  were  thrown  in,  yet  if 
at  that  moment,  before  the  shot  was  fired 
that  killed  the  constable,  the  three  men  re- 
solved to  escape  from  lawful  custody,  each 
was  responsible  for  the  acts  of  the  other.  The 
jury  after  some  consideration  asked  the 
Judge  to  repeat  his  charge  as  to  the  resolu- 
tion to  escape,  and  he  did  so  in  different 
words.  The  jury  did  not  agree  as  to 
whether  the  prisoner  actually  fired  the  shot 
which  killed  the  constable,  but  found  the 
prisoner  guilty  on  what  their  foreman  called 
the  second  "count,"  and  their  verdict  was 
recorded  with  their  consent  as  one  of 
"guilty,"  with  a  clause  added  as  to  their 
inability  to  agree  as  to  whether  the  prisoner 
fired  the  shot: — Held,  having  regard  to  the 
evidence  and  s.  61  (2)  of  the  Criminal  Code, 
that  the  offence  being  murder  in  the  actual 
perpetrator,  was  murder  in  the  prisoner, 
even  if  he  were  not  the  actual  perpetrator. 
2.  That  there  was  nothing  in  the  charge  nor 
in  the  subsequent  instructions  to  the  jury, 
both  of  which  must  be  read  together,  of  which 
the  prisoner  could  properly  complain.  3. 
That  the  finding  of  the  jury  was  a  proper 
one,  and  there  was  no  mistrial.  The  fore- 
man in  speaking  of  "counts"  was  referring 
to  the  two  branches  of  the  case;  but  the 
verdict  was  that  recorded  and  acknowledged. 
Rew  V.  Rice,  22  Occ.  N.  225,  4  O.  L.  R.  223, 
1  O.  W.  R.  399. 

Murder — Evidence — Dying  Declaration — 
Indian  Woman — Hearsay  Evidence.] — Before 
the  death  of  an  Indian  woman,  for  whose 
murder  the  prisoner  was  being  tried,  a  state- 
ment was  obtained  from  her  in  the  following 
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way.  A  justice  of  the  peace  swore  an  Indian 
to  interpret  the  statement  the  woman 
was  about  to  make;  a  constable  then 
asked  questions  through  the  interpreter,  and 
a  doctor  wrote  down  what  the  interpreter 
said  the  woman's  answers  were.  The  doctor 
and  the  justice  of  the  peace  then  signed  the 
statement.  To  some  of  the  questions  the  wo- 
man indicated  her  answers  by  nodding  her 
head.  At  the  trial  the  statement  was  tend- 
ered as  a  dying  declaration,  and  the  doctor, 
the  justice  of  the  peace,  and  the  constable 
identified  the  statement;  the  interpreter  de- 
posed that  he  interpreted  truly,  but  he  gave 
no  evidence  as  to  what  the  woman  really  did 
say: — Held,  disapproving  Regina  v.  Mitchell, 
17  Cox  C.  O.  508,  that  the  statement  was  ad- 
missible as  a  dying  declaration;  also  that  it 
had  been  properly  proved.  An  Indian  wo- 
man's statement  that  she  thinks  she  is  go- 
ing to  die  is  a  sufficient  indication  of  such  a 
settled  hopeless  expectation  of  immediate 
death  as  to  render  the  statement  admissible 
as  a  dying  declaration.  A  dying  declaration 
may  be  obtained  by  means  of  questions  and 
answers,  and  if  it  is  reduced  to  writing  it  is 
sufficient  if  the  answers  only*  appear  in  the 
writing.  Rew  v.  Louie,  23  Occ.  N.  274,  10 
B.  O.  R.  1. 

Murder  —  Evidence  of  Quilt — Continued 
Silence  of  Prisoner — Story  in  Witness  Bow 
— Inference  —  Judge*s  Charge-^Neto  Trials- 
Evidence  in  Rebuttal  —  Cumulative  Testi- 
mony.]— The  prisoner,  who  was  tried  and 
convicted  of  murder,  although  he  had  ample 
time  and  opportunity  to  tell  all  he  knew 
concerning  the  crime  both  to  the  authorities 
and  others,  maintained  a  complete  silence  re- 
specting it,  with  the  exception  of  some  bald 
assertions  of  his  innocence,  until  he  went 
upon  the  witness  stand  at  the  trial  to  give 
evidence  on  his  own  behalf,  when  he  admit- 
ted being  present  at  the  doing  of  the  deed, 
but  charged  it  upon  one  G.,  a  young  com- 
panion, who  was  with  him,  and  who,  before 
and  at  the  trial,  had  alleged  the  prisoner's 
guilt.  The  Judge,  in  charging  the  jury,  told 
them  that  they  were  entitled  to  take  this  con- 
tinued silence  of  the  prisoner  into  considera- 
tion, and  after  deciding  whether  or  not  such 
silence  proceeded  from  a  consciousness  of  guilt 
and  a  desire  to  spring  a  defence  upon  the 
Grown,  which  it  might  not  be  able  to  meet, 
they  might  therefrom  draw  an  inference  as 
to  his  guilt  or  innocence.  He  further  in- 
structed them  that  this  continued  silence  of 
the  prisoner  was  an  element  that  might  assist 
them  in  determining  the  amount  of  credence 
that  ought  to  be  given  to  the  story  told  by 
the  prisoner  in  the  witness  box : — ^Held,  that 
the  charge  was  correct  in  both  respects;  and 
even  if  erroneous,  as  in  the  opinion  of  the 
Court  no  substantial  wrong  or  miscarriage 
had  been  occasioned  thereby,  such  error  was 
cured  by  proviso  (f)  of  s.  746  of  the  Code. 
The  witness  G.,  in  the  original  case  of  the 
Crown,  swore  that  the  murder  had  been  com- 
mitted about  three  o'clock  in  the  afternoont 
and  that  he  and  the  prisoner  were  back  in 
the  city  about  five  o'clock.  The  prisoner 
swore  that  the  crime  was  not  committed  until 
about  five  o'clock,  and  that  the  clocks  were 
striking  six  when  he  and  G.  were  coming  back 
to  the  city.  The  Crown,  by  permission^  then 
called  a  witness  to  contradict  the  prisoner 
as  to  the  time  of  G.'s  return  to  the  city : 
and  the  Judge  allowed  the  prisoner's  counsel 
to  put  in  a  witness  in  reply : — ^Held,  that 
the   evidence  so   put   in   by   the  Crown   was 


contradictory;  and  further,  as  it  was  in 
the  discretion  of  the  Judge  in  what  order  he 
would  receive  evidence,  and  as  the  prisoner 
had  had  the  opportunity  of  replying,  of  which 
he  had  taken  advantage,  that  a  new  trial 
on  the  ground  that  such  evidence  was  cumu- 
lative should  be  refused.  Rem  v.  HigginSj 
36  N.  B.  Reps.  18. 

Murder  —  Judge^s  Charge — Murder  or 
Manslaughter  —  Benefit  of  Doubt.] — ^Where 
the  Judge  in  a  trial  for  murder  concludes 
his  charge  thus. — "The  verdict  of  the  jury 
is  generally  resumed  in  a  few  words,  in  the 
solemn  words  of  guilty  or  not  guilty,"  he  is 
not  supposed  to  direct  the  jury  to  bring  in 
but  one  of  the  two  verdicts  of  guilty  or  not 
guilty  of  murder,  if  in  other  parts  of  his 
charge  he  has  sufficiently  pointed  out  the 
distinction  between  murder  and  manslaughtei, 
and  instructed  them  as  to  their  duty  to  find 
whether  the  prisoner  acted  with  or  without 
intent  to  kill.  Where  the  Judge  considers 
that  no  doubt  exists,  he  is  not  obliged  to 
instruct  the  jury  that  the  prisoner  is  entitled 
to  any  doubt  they  may  entertain,  such  a. 
course  being  more  likely  to  impede  than  to 
assist  them  in  the  discharge  of  their  duty. 
Rew  V.  Fouquet,  Q.  R.  14  K.  B.  87. 

V.urdeT^~-Manslaughter  —  Definitions  — 
Ju4ge*s  Charge  —  Failure  to  Instruct 
Jury  —  Failure  to  Object  to  Charge  — 
New  Trial— Evidence — Rebuttal.} — It  is  the 
duty  of  the  Judge  in  a  criminal  trial  with 
a  jury  to  define  to  the  jury  the  crime  charged 
and  to  explain  the  difference  between  it  and 
its  cognate  offences,  if  any.  Failure  to  so 
instruct  the  jury  is  good  cause  for  granting 
a  new  trial,  and  the  fact  that  counsel  for 
the  accused  took  no  exception  to  the  Judge's 
charge  is  immaterial.  2.  After  the  cases  for 
the  Crown  and  defence  were  closed,  the  Crown 
called  a  witness  in  rebuttal,  whose  evidence 
changed  by  a  few  minutes  the  exact  time 
of  the  crime  as  stated  by  the  Crown's  pre- 
vious witnesses  and  which  tended  to 
weaken  the  alibi  ^et  up  by  the  accused: — 
Held,  that  to  allow  the  evidence  was  entirely 
in  the  discretion  of  the  Judge,  and  there  was 
no  legal  prejudice  to  the  accused,  as  he  was 
allowed  an  opportunity  to  cross-examine  and 
meet  the  evidence.  Rew  v.  Wong  On  and 
Wong  Goto,  24  Occ.  N.  384,  10  B.  C.  R. 
555. 

Nnlsanoe — Indictment  of  Electric  Rail- 
way  Company — Endangering  Lives  of  Public 
— Negligent  Operation  of  Cars — Want  of  Pro- 
per Appliances — Fenders — Cars  Running  Re' 
verseiy. ]-^—Ca)se  .•  reserved  by  Chairman  of 
the  General  Sessions  of  the  Peace  for  the 
county  of  York,  upon  an  indictment  and  con- 
viction of  defendants  for  a  nuisance,  consist- 
ing in  the  negligent  operation  of  the  cars, 
without  proper  appliances,  etc.,  so  as  to  en- 
danger the  lives  and  safety  of  His  Majesty's 
subjects,  etc.  It  was  alleged  that  defendants 
were  authorized  to  operate  a  street  railway 
on  certain  streets  in  the  city  of  Toronto, 
and  in  doing  so  were  under  a  legal  duty  to 
take  reasonable  care  and  precaution  to  avoid 
endangering  the  lives  and  safety  of  the  public 
but  without  reasonable  excuse  neglected  to 
take  such  precautions  and  did  thereby  en> 
danger  the  lives  and  safety  of  the  public  and 
thereby  committed  a  common  nuisance.  It 
was  shewn  that  at  one  end  of  a  double  track- 
ed street  that  there  was  used  what  is  called 
a  "  Y,"  and  the  cars  were  backed  on  a  single 
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track  for  about  a  quarter  of  a  mile.  There 
was  no  fender,  headlight,  nor  gong  used  while 
backing  this  distance,  which  made  it  very 
confusing  to  persons  crossing  the  street  to 
tell  whidi  way  the  cars  were  going.  Eliza- 
beth Ward,  in  attempting  to  cross  the  street 
in  the  dark,  was  knocked  down  and  killed 
by  a  car  backing  up  this  track : — Held,  de- 
fendants were  properly  convicted,  it  being  a 
common  nuisance  either  at  common  law  or 
under  s.  191  and  the  first  part  of  s.  192  of 
the  Code.  Reof  v.  Toronto  R,  W.  Co.,  4 
O.  W.  R.  277,  5  O.  W.  R.  621,  10  O.  L.  R. 
26. 

Obstmotlap;  Distress — Onus  on  Crown 
io  Prove  Legality  of  Distress — Vriminal  CodCy 
«.  lU  (»).]— Section  144  (2)  of  the  Cri- 
minal Code  enacts  that  everyone  is  guilty  of 
an  offence  .  .  .  who  resists  or  wilfully 
obstructs  any  person  ...  in  making 
any  lawful  distress: — ^Held,  that  it  de- 
volves on  the  prosecution  under  this  section 
to  prove  the  existence  of  all  the  ingredients 
which  go  to  make  up  the  offence,  one  of  which 
is  the  legality  of  the  distress,  as  for  example, 
in  this  case,  that  there  was  rent  in  arrear. 
It  was  necessary  therefore  for  the  Crown  to 
shew  that  rent  was  due  and  in  arrear.  Rew 
V.  Harron,  24  Occ.  N.  10,  6  O.  L.  R.  668, 
2  O.  W.  R.  903. 

Obstmctins  Divine  Serviee  —  Indict- 
ment— Proof  of  Lawful  Authority—Owner- 
ship of  Church  Building, '\ — 1.  An  indictment, 
under  s.  171  of  the  Criminal  Code,  for  un- 
lawfully obstructing  or  preventing  a  clergy- 
man or  minister,  by  threats  or  force,  in  or 
from  celebrating  divine  service  or  otherwise 
officiflCting  in  any  church,  chapel,  &c.,  is  suf- 
ficient without  allegation  that  the-  clergyman 
or  minister  obstructed  was,  at  the  time  of 
the  offence,  in  lawful  charge  of  the  church, 
chapel,  &c.  2.  To  support  a  prosecution 
under  that  section,  however,  it  must  be 
proved  at  the  trial  that  the  clergyman  or 
minister  obstructed  was,  at  the  time  of 
the  alleged  offence,  either  the  lawful  incum- 
bent of  the  church  or  was  holding  service 
with  the  permission  of  the  lawful  authori- 
ties of  the  church.  3.  A  church  building 
erected  by  a  congregation  of  one  religious 
body  remains  the  property  of  those  who  ad- 
here to  that  body,  although  a  majority  of  the 
congregation  afterwards  decides  to  join  an- 
other or  religious  body,  and  assumes  to  appoint 
a  clergyman  or  priest  to  hold  services  in  the 
church,  and  those  who  are  opposed  to  such 
appointment  may  lawfully  prevent  or  ob- 
struct the  person  so  appoint^  from  officiat- 
ing in  the  church.  Rsw  v.  Wasyl  Kapij. 
15  Man.  L.  R.  110,  1  W.  L.  R.  130. 

ObstmotiiiJK  Oificer — Seizure  of  Chattel 
---Condiiional  Sale,] — ^The  retaking  of  posses- 
sion of  a  chattel  by  the  vendors  thereof  under 
the  provisions  of  a  conditional  sale  agreement, 
is  not  a  seizure  within  the  meaning  of  the 
Criminal  Code,  s.  144,  s.-s.  2  (b),  so  as 
to  subject  the  purchaser  of  the  chattel,  who 
in  good  faith  disputes  the  right  to  retake  it, 
to  the  penalty  prescribed  in  that  sub-sec- 
tion. Rex  V.  Shand,  24  Occ.  N.  125,  7  O. 
L.  R.  190,  3  O.  W.  R.  293. 

Obstmetiom  of  Highway — Conviction 
for — ^Weight  of  evidence — New  trial — Direc- 
tion to  jury — ^Proof  of  original  survey*— Onus. 
Rejt  V.  Moyer,  1  O.  W.  R.  780. 


Obstrvotioii  of  Officer  of  Law — Bailiff 
— Executing  Writ  of  Replevin  -r-  County 
Court  —  Absence  of  Jurisdiction,] — Section 
204  of  the  County  Courts  Act,  R.  S.  M.  c. 
33,  does  not  authorize  the  issue  of  a  writ 
of  replevin  out  of  the  County  Court  of  any 
County  Court  division  except  that  in  which 
the  goods  to  be  replevied  are  situate.  Foi 
the  construction  of  the  provision  in  that  sec- 
tion as  to  the  C<$urt  out  of  which  the  writ 
is  to  issue,  it  is  proper  to  look  at  the  prior 
enactments  of  which  that  section  is  a  revi- 
sion; and  in  that  light  the  words  ''other- 
wise ordered "  should  be  held  to  apply  only 
to  an  order  changing  the  place  of  trial  and 
not  to  give  power  to  order  the  issue  of  the 
writ  out  of  the  Court  for  any  County  Court 
division  other  than  that  in  which  the  goods 
to  be  replevied  are  situate.  An  order  of  a 
County  Court  Judge  for  the  issue  of  a  wric 
of  replevin  out  of  such  other  County  Court, 
and  the  writ  issued  thereunder,  are  wholly 
ultra  vires  and  void,  and  afford  no  protection 
to  the  officer  attempting  to  execute  the  writ; 
and  the  owner  of  the  goods  described  in  the 
writ  cannot  be  convicted  under  s.  144  of 
the  Criminal  Code,  1892,  for  unlawfully  ob- 
structing or  resisting  the  officer  in  the  exe- 
cution of  his  duty,  because  he  by  force  pre- 
vented the  bailiff  from  taking  the  goods  under 
the  writ.  Morse  v.  James,  Willes  122,  fol- 
lowed. Parsons  v.  Lloyd,  2  W.  EH.  845,  and 
OoUett  V.  Foster,  2  H.  &  N.  3^,  distin- 
guished. Rex  V.  Finlay,  21  Occ  N.  419,  13 
Man.  L.  R.  383. 

Ownership  —  Evidence — Depositions  of 
Witness  at  Preliminary  Inquiry.]  —  Held, 
Rouleau,  J.,  dissenting,  upon  a  Crown  case 
reserved  after  a  conviction  for  theft,  that 
the  production  of  the  steer's  hide  with  the  pro- 
secutor's brand  and  earmarks  only  upon  it, 
and  the  evidence  of  the  prosecutor  that  he 
had  owned  and  had  never  parted  with  the 
steer  from  which  the  hide  had  come,  were 
sufficient  to  justify  the  trial  Judge  in  finding 
that  the  steer  in  question  was  the  property  of 
the  prosecutoh  (Sec.  63  &  64  V.  c.  46,  s. 
707  A,  and  1  Edw.  VII.  c.  42,  s.  707  A.)  ;— 
Held,  per  curiam,  that  evidence  that  a  wit- 
ness at  the  preliminary  inquiry  was  a  cor- 
poral in  the  N.  W.  M.  Police,  that  he  had 
been  sworn  in  as  a  member  of  Strathcona's 
Horse,  that  he  had  left  the  post  at  which 
he  had  been  stationed  to  join  the  latter  force, 
and  that,  in  the  opinion  of  the  deponent, 
if  he  had  left  the  latter  force  he  would  have 
returned  to  such  post,  which  fact  would  there- 
upon have  become  known  to  the  deponent, 
was  sufficient  evidence  of  the  absence  of  such 
witness  from  Canada  to  justify  the  admis- 
sion as  evidence  at  the  trial  of  the  deposition 
of  such  witness  taken  at  the  preliminary 
inquiry;  and  that  the  question  was  one 
to  be  decided  by  the  trial  Judge.  Regina  v. 
Forsythe,  4  Terr.  L.  R.  398. 

Perjury — Affidavit  in  Pending  Civil  Cause 
— Several  Charges — Dutff  to  Consider  Affida- 
vit as  a  Whole — Charge  not  in  Information 
— Consent — Literally  True  Statement — Crown 
Case  Reserved — Form  of.] — ^The  defendant 
was  c6nvicted  in  a  County  Judge's  Criminal 
Court  on  several  charges  of  perjury,  alleged 
to  have  been  committed  in  connection  with 
an  affidavit  sworn  to  in  a  cause  pending 
in  the  Supreme  Court.  One  of  the  charges 
was  not  contained  in  the  information  in  the 
magistrate's  Court,  but  was  preferred  by  th* 
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Crown  presecutor  before  the  Judge  of  the 
County  Court,  without  the  latter  having  in 
any  way  expressed  his  consent  to  the  pre- 
ferring of  the  charge  as  required  by  the  Code, 
8.  773.  Another  charge  was  that  defendant 
falsely  swore  that  a  sum  of  money  was  not 
received  by  him,  whereas  it  was  received  by 
the  firm  of  which  the  defendant  was  a  mem- 
ber. There  was  no  allegation  that  the  de- 
fendant, knowing  that  the  money  had  been 
received,  corruptly  swore,  etc.,  and  the  state- 
ment as  sworn  to  appeared  to  have  been 
literally  true: — -Hield,  that  both  convictions 
were  bad,  and  must  be  set  aside : — Held,  also, 
that  the  different  allegations  being  contained 
in  the  one  affidavit,  the  Judge  was  wrong  in 
considering  each  charge  separately,  without 
reference  to  the  other  allegations  in  the  affi- 
davit, and  that  he  was  bound  to  weigh  the 
statements  as  a  whole  in  arriving  at  a  con- 
clusion as  to  the  guilt  or  innocence  of 
the  prisoner: — Held,  also,  that  it  was  not 
competent  for  the  Judge  to  submit  a  question 
as  to  whetlier  there  was  legal  evidence  to 
sustain  the  conviction,  and  send  up  the  evi- 
dence for  review,  but  that  he  must  state  the 
effect  of  the  evidence  to  support  a  certain 
charge  and  reserve  the  question  as  to  its 
sufficiency  in  point  of  law: — Sembl^,  that 
the  charge  of  perjury  should  not  have  been 
brought  during  the  pendency  of  the  civil  ac- 
tion in  the  Supreme  Court.  Rew  v.  Oohn, 
36  N.  S.  Reps.  240. 

Perjurj — Attempt  to  Incite— Bail  —  Re- 
cognizance— Jurisdiction  of  Justice  of  the 
Peace — CHminal  Code.^ — A  defendant  charg- 
ed with  offering  money  to  a  person  to  swear 
that  A.,  B.,  or  C.  gave  him  a  certain  sum  of 
money  to  vote  for  a  candidate  at  an  election, 
was  admitted  to  bail  and  the  recognizances 
taken  by  one  justice  of  the  peace: — Held, 
that  the  offence  was  not  an  attempt  to  com- 
mit the  crime  of  subornation  of  perjury,  but 
something  less,  being  an  incitement  to  give 
false  evidence  or  particular  evidence  regard- 
less of  its  truth  or  falsehood,  and  was  a 
misdemeanour  at  common  law,  and  that  the 
recognizance  was  properly  taken  by  one  jus- 
tice, who  had  power  to  admit  the  accused  to 
bail  at  common  law,  and  that  s.  601  of  the 
Code  did  not  apply.  The  common  law  juris- 
diction as  to  crime  is  still  operative,  notwith- 
standing the  Code,  and  even  in  cases  pro- 
vided for  by  the  Code,  unless  there  is  such 
repugnancy  as  to  give  prevalence  to  the  later 
law.  Rex  v.  Cole,  22  Occ.  N.  132,  3  O.  L.  R. 
389,  1  O.  W.  R.  117. 

Perjury — Evidence  of  Clerk  and  Steno- 
grapher — Proof  of  Proceedings  in  which  Of- 
fence Committed — Record  Book  —  Imperfect 
Proof— 'New  Trial^-i^uhstantial  Wrong  or 
Miscarriage.} — Crown  case  reserved  by  the 
Chairman  of  the  General  Sessions  of  the 
Peace  for  the  County  of  Brant.  The  pri- 
soner was  convicted  for  perjury.  The  only 
evidence  was  that  of  the  Clerk  of  Assize, 
who  swore  the  prisoner  was  called  as  a 
witness  at  a  certain  trial;  and  that  as  Clerk 
of  Assize  he  had  sworn  the  prisoner  on  said 
trial,  and  he  produced  his  record  book  which 
he  kept  as  Clerk  of  Assize,  in  which  he  had 
entered  as  a  witness  sworn  on  said  trial  the 
name  of  the  prisoner,  whom  he  identified  as 
a  witness  who  had  been  sworn  by  him ;  and 
that  of  the  court  stenographer  as  to  the 
evidence  the  prisoner  had  given  at  the 
said    trial : — Held,    the    law    had    simplified 


the  proof  in  such  cases  under  s.  691  of  the 
Criminal  Code,  vis.,  '*  A  certificate  containing 
the  substance  and  effect  only  of  the  indict- 
ment and  trial  for  any  offence,  purporting  to 
be  signed  by  the  Clerk  of  the  Court  or  other 
officer  having  the  custody  of  the  records  of  the 
Court  whei'eat  the  indictment  was  tried, 
would  be  sufficient  proof  of  the  crime  for 
which  the  prisoner  was  tried.  This  was 
absent  and  the  conviction  was  not  according 
to  law,  since  the  crime  was  not  legally  prov- 
ed. The  saving  clause  (s.  746  of  the  Code 
that  the  conviction  ought  not  to  be  set  aside 
as  no  wrong  or  miscarriage  had  been  done 
in  the  mistake),  which  was  invoked  by  the 
Crown,  did  not  apply  and  the  conviction  was 
reverscKl  and  a  new  trial  granted.  Rex  v. 
Drummond,  6  O.  W.  R.  211,  10  O.  L.  R. 
546. 

Perjury — Judicial  Proceeding — De  Facto 
Tribunal— Jurisdiction,] — An  information  un- 
der R.  S.  Q.  Art.  5551,  for  trespass  upon 
lands  in  the  county  of  Huntingdon,  in  the 
district  of  Beauhamois,  was  laid,  heard,  and 
decided  before  the  recorder  of  Valleyfield, 
an  ex  officio  justice  of  the  peace  within  the 
whole  district,  but  who  did  not  reside  in  the 
county  where  the  offence  was  charged  to  have 
been  committed,  and  was,  therefore,  without 
jurisdiction  to  hear  the  case,  as  R.  S.  Q., 
Art.  5561,  provides  that  such  offences  shall 
be  cognizable  only  by  a  justice  or  justices 
resident  within  the  county  where  the  offence 
has  been  committed : — ^Held,  affirming  the 
judgment  in  Q.  R.  11  K.  B.  477,  that  the 
hearing  of  said  charge  by  the  recorder,  acting 
as  a  justice  of  the  peace  having  power  to 
hear  it,  was  a  judicial  proceeding  within  the 
meaning  of  s.  145  of  the  Criminal  Codev  and 
that  the  appellant  was  rightly  convicted  for 
perjury  committed  by  him  upon  such  hearing, 
notwithstanding  that  the  recorder  had  no 
jurisdiction  over  the  subject  matter  of  the 
complaint.  Drew  v.  The  King,  23  Occ.  N. 
148,  33  S.  C.  R.  228. 


Pereonatiom  and  Perjury  —  Acquittal 
on  former  charge — Trial  for  perjury — Iden- 
tity of  accused — *'  Autrefois  acquit  "  —  Res 
judicata — Nemo  bis  vexari  —  Criminal  Code. 
Rex  V.  Quinn,  6  O.  W.  R.  1011,  11  O.  L. 
R.  242. 

Peraonatioa  of  Voter — "  Referendum  " 
— Ontario  Liquor  Act,  1902 — Sentence  — 
Police  magistrate — Judicial  discretion — Right 
of  appeal — Mandamus — Status  of  applicant 
— Informant.  Re  DenisoUf  Rex  v.  Case,  6 
O.  L.  R.  104,  2  O.  W.  R.  152,  512. 

Polysamy  —  Indian  Marriaqe.] — An  In- 
dian who  according  to  the  marriage  customs 
of  his  tribe  takes  two  women  at  the  same 
time  as  his  wives  and  cohabits  with  them, 
is  guilty  of  an  offence  under  s.  278  of  the 
Criminal  Code.  Regina  v.  **  Bear's  Shin 
Boner  4  Terr.  L.  R.  173. 

"Poat  Letter  "—2ye#/er  Banded  to  Post- 
man.}— ^Within  the  meaning  of  52  V.  c.  20, 
8.  2  (D.),  a  letter  handed  to  a  postman,  in 
the  post  office  itself,  is  a  letter  "confi^  ft, 
la  poste"  (post  letter),  and  where  the  post- 
man steals  such  letter  he  may  be  convicted 
under  s.  326  (c)  of  the  Criminal  Code.  Rex 
V.  Tr^panier,  Q.  R.  10  K.  B,  222. 

Priie-fishting;— W^at  Constitutes,]— The 
defendants    advertised    a    boxing    exhibition. 
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which  was  held  in  a  public  hall,  and  was 
accompanied  by  all  the  particolars  and  cir- 
cumstances of  a  prize-fight.  Gomirfainant 
submitted  that  the  accus^  came  within  the 
provisions  of  the  statute;  and  on  behalf  of 
the  defendants  it  was  contended  that  the 
encounter  was  merely  a  scientific  boxing  par- 
ade, and  moreover  a  sham  fight  not  forbidden 
by  law : — Held,  that,  as  the  i^oof  adduced  es- 
tablished that  the  encounter  in  question  was 
accompanied  by  all  the  circumstances  and 
elements  which  constitute  a  prize-fight,  the 
defendants  committed  an  infraction  of  the 
law.  Criminal  Code,  ss.  92-95,  for  which 
they  must  be  found  guilty.  Steele  v.  Maber, 
Q.  R.  19  S.  C.  392. 

• 

Proenrinp;  Personation  —  Liquor  Act, 
1902— Ontario  Election  Act  —  Conviction. 
Rex  V.  Coulter,  6  O.  L.  R.  114,  2  O.  W.  R. 
523. 

Pnblie  Slander.] — Slandering  a  person 
in  a  public  restaurant  is  not  an  offence  under 
8.  207  of  the  Criminal  Code.  Mercier  v. 
Plamondon,  Q.  R.  20  S.  C.  288. 

Rape  —  Attempt  to  commit — Failure  of 
Crown  to  shew  that  prosecutrix  not  wife  of 
prisoner — Objection — Leave  to  appeal.  Rew 
V.  Mullen,  5  O.  VV.  R.  451. 


Evidence — Complaint — Particular 
of — Interval— Civil  Action  —  Relations  with 
Accused  after  Offence.] — 1.  On  a  trial  for 
rape,  the  fact  that  the  injured  person  made 
a  complaint  and  the  particulars  or  details 
of  the  complaint  are  admissible  as  evidence 
in  chief  for  the  preseoution  to  confirm  the 
testimony  of  the  injured  person  and  disprove 
consent  on  her  part;  and  among  the  parti- 
culars the  name  of  the  person  whom  sho 
accused  of  the  offence  may  be  stated.  2. 
While  the  injured  person  sl^uld  malce  her 
complaint  as  soon  as  possible  after  the  com- 
mission of  the  offence,  yet  no  specific  time  for 
such  complaint  being  fixed  by  law,  evidence 
may  be  admitted  of  a  complaint  made  by  her 
to  her  mother  seven  days  after  the  offence; 
but  the  jury  may  and  should  weigh  the  inter- 
val which  elapsed  before  complaint  was  made, 
when  considering  the  probability  of  its  truth. 
3.  Eividence  that  civil  suits  for  damages  based 
on  the  alleged  commission  of  rape,  have  been 
instituted  by  the  tutor  of  the  injured  person 
(a.  minor)  on  her  behalf,  and  also  by  her 
mother,  may  be  excluded  as  irrelevant  on  the 
trial  for  rape,  unless  it  be  first  proved  that 
the  injured  person  and  her  mother  had  stated, 
or  let  it  be  inferred,  that  the  accused  was 
innocent  of  the  offence  charged,  and  that  they 
had  appeared  to  be  desirous  of  extorting 
money  from  him.  In  such^  case,  the  fact 
that  civil  actions  had  been  instituted  would 
be  corroborative  evidence.  Judgment  in  Q. 
R.  9  Q.  B.  147  confirmed.  4.  Evidence  that 
the  accused  and  the  injured  person  were  on 
friendly  terms  after  the  commission  of  the 
alleged  offence,  and  that  she  angrily  resented 
the  interference  of  her  mother  when  the  lat- 
ter wished  to  put  an  end  to  such  intimacy, 
should  have  been  admitted,  such  evidence  be- 
ing important  to  enable  the  jury  to  judge 
whether  or  not  there  was  consent  on  the  part 
of  the  person  injured.  Judgment  in  Q.  R.  9 
Q.  B.  147  reversed.  Rex  v.  Riendeau^  Q.  R. 
10  K.  B.  584. 

ReeeAviaff  Stolen  Ckiods  —  Conviction 
for— Charge  of  Theft.}— Under  s.  713  of  the 


Criminal  Code,  a  conviction  for  rec^ving 
stolen  goods  cannot  be  sustained  where  the 
charge  was  housebreaking  accompanied  with 
theft.  Regina  v.  Lamoureuw,  21  Ooc.  N. 
49,  Q.  R.  10   Q.  B.  15. 

Receiving;  Stolen  Property  —  Indict- 
ment for — Prior  Conviction  for  Stedlinff  • — 
Right  to  Inspect  Information  and  Deposi- 
tions.]—By  s.  11  of  R.  S.  O.  1897  c.  324,  "  a 
person  affected  by  any  record  in  any  Court 
in  this  province,  whether  it  concerns  the 
King  or  other  person,  shall  be  entitled,  upon 
payment  of  the  proper  fee,  to  search  and  exa- 
mine the  same,  and  to  have  an  exemplification 
and  a  certified  copy  thereof  made  and  deli- 
vered to  him  by  the  proper  oflficer."  The 
applicant  was  committed  for  trial  at  the  Ses- 
sions upon  three  charges  of  receiving  cattle 
stolen  from  C.  and  two  other  persons,  know- 
ing them  to  have  been  stolen.  At  the  pre- 
vious Sessions  three  persons  were  convicted 
of  having  stolen  cattle  from  C,  one  of  whom 
and  two  others  were  also  convicted  at  the 
same  Sessions  of  having  stolen  cattle  from  S. 
No  charge  was  pending  against  the  applicant 
of  having  received  cattle  stolen  from  S. : — 
Held,  that  in  such  cases  the  question  is 
whether  the  applicant  would  be  affected  by 
the  records  which  he  sought  to  examine,  and 
that,  while  he  might  be  so  affected  as  regards 
the  cattle  stolen  from  C,  aiid  so  entitled  to 
the  inspection  asked  for,  he  was  not  as  re- 
gards those  stolen  from  S.  In  re  Chantler 
and  Clerk  of  Peace  of  Middlesex,  24  Occ. 
N;  355.  8  O.  L.  R.   Ill,  3  O.   W.  R.  761. 

Resisting  Bailiif  —  Distress  for  rent  — 
Necessity  for  proof  of  rent  in  arrear — Lawful 
distress — Rescue  before  impounding.  Rex  v. 
Harron,  2  O.  W.  R.  903. 

Resisting  Distress  —  School  Tames  — 
Evidence  —  Notices — Canada  Evidence  Act — 
**  Proceeding.''] — On  the  trial  of  an  accused 
on  a  charge  of  having  unlawfully  resisted 
and  wilfully  obstructed  an  oflScial  trustee  of 
a  school  district  in  making  a  lawful  distress 
and  seiaure,  the  production  of  the  tax  and 
assessment  rolls  of  such  school  district,  with 
entries  thereon  of  the  dates  of  the  mailing  of 
the  notice  of  assessment,  and  of  the  tax  notice 
to  the  accused,  and  of  the  posting  of  such  tax 
roll,  initialled  with  what  purports  to  be  the 
initials  of  the  official  trustee  of  such  school 
district,  is  evidence  of  the  mailing  of  such 
notices  and  of  the  posting  of  such  tax  roll. 
Such  prosecution  is  a  **  proceeding "  within 
the  meaning  of  s.  2  of  the  Canada  EiVidence 
Act,  1893.    Rex  v.  Rapay,  5  Terr.  L.  R.  367. 

Sednotlon  of  Girl  under  16 — Evidence 
—  Corroboration  —  Functions  of  Judge  and 
Jury.] — In  a  prosecution  under  the  Criminal 
Code,  s.  181,  for  the  seduction  of  a  girl  under 
16,  in  addition  to  the  evidence  of  the  girl, 
evidence  was  given  by  other  witnesses  to  the 
following  effect: — ^That  the  accused  and  the 
girl  were  found  in  a  house  alone;  that  the 
accused  came  out  partly  dressed:  that  he  was 
then  leaving  sheep  (which  were  in  his 
charge)  unattended  and  refused  to  go  with 
the  witness  to  go  where  the  sheep  were;  that 
before  he  was  charged  with  any  offence  he 
stated  to  the  witness  **  that  he  had  been  ad- 
vised if  he  could  get  the  girl  away  and  marry 
her,  he  would  escape  punishment :"  Held, 
that  the  girl  was  corroborated  in  some  ma- 
terial particulars  by  evidence  implicating  the 
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accused,  within  the  intention  of  the  Criminal 
Code,  Si  684i  Semble,  that  the  fact  that  the 
accused,  in  giving  evidence  on  his  own  behalf, 
stated  that  he  had  first  had  jccwinexion  with 
the  girl  at  a  date  after  she  had  reached  lt>, 
while  one  of  the  witnesses  for  the  prosecu- 
tion stated  that  the  accused,  two  months  be- 
fore that  date,  had  admitted  with  reference 
to  the  girl  that  he  had  "  got  there,"  might, 
though  this  admission  was  made  after  the 
girl  had  reached  16,  be  taken  into  considera- 
tion with  the  other  facts  as  tending  to  impli- 
cate the  accused.  Whether  there  is  any 
corroborative  testimony  is  a  question  for  the 
Judge,  but  if  there  is  any  such  testimony, 
the  sufficiency  of  it,  and  the  weight  to  be 
given  it,  is  for  the  jury,  unless  of  course  the 
corroboration  is  so  slight  that  it  ought  not 
to  be  left  to  the  jury  at  all.  Begina  v.  Wy»e, 
2  Terr.  L.  R.  103» 

Seduotiom  —  "  Under  Promise  of  Marri- 
g^c**  —  Direction  to  Jury  —  Mistrial  —  New 
Trial,}  —  The  words  "under  promise  of 
marriage  "  in  50  &  51  V.  c.  48,  s.  2,  substi- 
tuting a  new  section  for  R.  S.  C.  c  157, 
s.  4  (Criminal  Code,  s.  182),  signify  "by 
means  of  a  promise  of  marriage."  Where 
therefore  the  trial  Judge  directed  the  jury 
that  the  intention  of  the  section  was  to  im- 
pose a  punishment  for  the  seducing  of 
young  women  under  21  by  men  over  21  to 
whom  they  were  engaged,  and  the  jury  ren- 
dered a  special  verdict  as  follows :  "  The  ver- 
dict is  that  the  prisoner  promised  to  marry 
F.  S.  in  June,  1892,  with  the  intention  of 
carrying  out  his  promise,  but  in  November  of 
the  same  year  he  sedu(^«her,  at  the  same 
time  renewing  his  promise  of  marriage,  and 
in  our  opinion  no  other  man  had  connection 
with  her:" — Held,  that  there  had  been  a  mis- 
direction and  therefore  a  mistrial;  and  a 
new  trial  was  ordered.  Reffina  v.  Walker,  1 
Terr.  L.  R,  482. 

Selllns  Beverage  lai  Bottle  "with. 
Kame  of  Anotl&er  on  It  —  Unregistered 
A'awip— Criminal  Code,  s.  W  (6).]— Defend- 
ant, a  ginger  ale  and  soda  water  manufac- 
turer, filled  four  bottles  having  another  like 
manufacturer's  name  permanently  affixed 
thereon,  and  placed  them  upon  the  market 
for  the  purpose  of  sale.  Defendant  was  con- 
victed therefor  under  Criminal  Code,  s.  449 
(b),  which  enacts  that  "  Evei-y  one  is  guilty 
of  an  Indictable  offence  who,  (b)  being  a 
manufacturer,  dealer,  or  trader,  or  a  bottler, 
without  the  written  consent  of  such  person, 
trades  or  traffics  in  any  bottle  or  siphon 
which  has  upon  it  the  duly  registered  trade 
mark  or  name  of  another  person,  or  fills  such 
bottle  or  siphon  with  any  beverage  for  the 
pun)08e  of  sale  or  trade.  Defendant  pleaded 
name  not  duly  registered.  Plea  admitted: — 
Held,  it  was  not  necessary  that  such  name 
should  be  registered  as  a  trade  mark,  the 
object  of  the  legislation  evidently  being  to 
prevent,  as  far  as  possible,  the  easy  com- 
mission of  a  fraud  of  that  kind.  In  the 
French  version  of  the  Code  the  words  are 
"  la  marque  de  commerce  dfiment  enregistr^e 
ou  le  nom  d*une  autre  personne,"  which  more 
plainly  indicate  that  the  words  "duly  regis- 
tered "  are  confined  to  the  trade  mark  and 
do  not  apply  to  the  name;  s.-8.  2  of  s.  449 
supports  this  construction.  Rew  v.  Irvine, 
5  O.  W.  R.  352.  9  O.  L.  R.  389. 

Shooting  -with  Intent — Justification  — 
Questions  for  Jury — Misdirection,] — ^The  de- 


fendant, who  was  employed  as  watchman  and 
special  constable,  was  in  the  act  of  arresting 
P.  for  committing  a  disturbance,  when  he 
received  a  blow  from  behind  which  cut  his 
head.  Turning,  he  saw  M.  immediately  be- 
hind him,  and,  supposing  him  to  be  the  per- 
son by  whom  the  blow  was  struck,  tried  to 
arrest  him.  M.  ran  away,  followed  by  the 
defendant,  who  had  in  his  hand  a  small 
stick.  Near  the  station  of  which  the  de- 
fendajit  was  in  charge,  this  stick  was  wrested 
from  him  by  E.  P.,  who  had  followed  with  a 
number  of  otheis,  and,  in  the  disturbance 
which  followed,  during  which,  according  to 
the  defendant,  one  of  the  persons  present 
raised  a  stick  in  a  menacing  manner  and 
threatened  to  smash  his  brains  out,  the  de- 
fendant drew  a  revolver,  and  fired  two  shots, 
one  of  which  struck  E.  P^ : — Held,  setting 
aside  the  conviction  of  the  defendant  for 
shooting  with  intent  to  do  grievous  bodily 
harm,  that  it  was  misdirection  on  the  part 
of  the  trial  Judge  to  charge  the  jury  that 
there  was  no  concerted  attack  upon  the  de- 
fendant, and  no  assault  at  the  time  the  shots 
were  fired,  that  the  assault  was  over,  and 
that  those  present  were  not  within  striking 
distance,  these  being  questions  for  the  jury. 
The  assault  upon  the  defendant  having  been 
admittedly  committed  without  provocation, 
the  questions  for  the  jury  were:  (1)  whether 
the  defendant  had  any  intention  of  causing 
grievous  bodily  harm,  and  if  not,  (2)  whether 
he  used  any  more  force  than  was  necessary: 
— Held,  further,  that,  under  the  Code,  s.  45, 
defendant  being  justified  if  the  force  used 
by  him  was  not  meant  to  cause  death  or 
grievous  bodily  harm,  or  was  no  more  than 
was  necessary  for  the  purposes  of  self- 
defence,  and  there  being  evidence  which,  if 
believed,  would  have  enabled  the  jury  to  find 
lor  the  defendant,  the  trial  Judge  erred  in 
charging  the  juEV  that  there  must  be  evidence 
that  the  defenaant  could  not  otherwise  pre- 
serve himself  from  denth  or  grievous  bodily 
harm.    Rex  v.  Ritter,  36  N.  S.  Reps.  417. 

Theft — Conductor  of  train  taking  money 
from  passengers  and  allowing  free  transporta- 
tion—Jurisdiction of  justices — Conviction — 
Suspended  sentence — Costs.  Rex  y.  McLen- 
nan (N.W^.T.),  2  W.  L.  R.  227. 

Theft — Conversion — Misdirection.]  —  The 
mere  fact  of  a  person  converting  to  his  own 
use  goods  found  by  him  does  not  of  itself  as 
a  matter  of  law  make  him  guilty  of  theft. 
Where,  on  the  trial  of  a  charge  of  theft,  the 
jury  after  retiring  asked  the  question. 
"  Does  raising  a  temporary  loan  on  anything 
found  constitute  theft?"  and  the  Judge 
answered  "  Yes :"  —  Held,  that  the  answer 
was  equivalent  to  a  direction  that  as  a  matter 
of  law  the  accused  was  guilty,  and  was  a 
misdirection.  Regina  v.  Slavin,  35  N.  B. 
Reps.  388. 

Theft — Discharge  of  accused  at  prelimin- 
ary inquiry — Subsequent  committal  by  same 
magistrates — Indictment  —  Validity — ^Deposi- 
tions at  first  inquiry  not  before  grand  "ijury. 
Rex  V.  Hannay  (B.C.),  2  W.  L.  R.  543. 

Theft — Evidence — Onus.]  —  On  a  charge 
of  theft  of  goods  from  a  store,  evidence  of  the 
finding  in  the  prisoner's  house  of  the  goods 
and  of  keys  fitting  the  store  doors,  and  of  the 
fact  that  the  goods  were  in  the  store  exposed 
for  sale  at  the  time  of  the  alleged  theft  and 
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had  not  been  sold,  is  sufficient  to  put  the 
onus  upon  the  prisoner  of  accounting  for  his 
possession.  In  such  circumstances,  it  is  not 
necessary  for  the  Crown  to  prove  that  the 
goods  had  not  passed  from  the  possession  of 
the  owners  by  some  means  other  than  sale. 
Resf  V.  TheriauU,  11  B.  C.  R.  117. 

Theft  —  Evidence  of  former  offence  — 
Acquittal — Judge's  charge.  Rew  v.  Menard, 
2  O.  W.  R.  900. 

Theft — Juvenile  Offender  —  Imprisonment 
— Warrant  of  Commitment — Defect — Amend- 
ment —  Discharge,]  —  The  defendant  was  de- 
tained under  a  warrant  of  commitment  from 
a  magistrate,  reciting  a  conviction  of  the 
prisoner  before  that  magistrate,  for  the  offence 
of  fraudulently  and  without  colour  of  right 
taking  and  converting  to  his  own  use  one 
stove  of  the  value  of  $5,  the  property  of  one 
W.,  with  intent  to  deprive  said  W.  absolutely 
of  the  said  stove.  A  return  to  an  order  in 
the  nature  of  a  habeas  corpus  made  under  R. 
S.  N.  S.  c.  181,  shewed  that  the  prisoner  was 
detained  under  a  warrant  of  commitment 
made  the  9th  January,  1906,  a  copy  of  which 
was  annexed,  and  that  he  came  into  the 
custody  of  the  keeper  of  the  home,  under  said 
warrant,  on  said  last  mentioned  day,  and  was 
detained  on  said  warrant  until  the  22nd 
January,  1903,  when,  being  still  in  custody, 
the  magistrate  caused  to  be  delivered  to  the 
keeper  of  the  home  a  certain  other  warrant  of 
commitment,  under  which  the  prisoner  had 
been  detained  ever  since:  —  Held,  ordering 
the  discharge  of  the  prisoner,  that  the  return 
to  the  order  was  bad,  because  neither  it  nor 
the  second  commitment  shewed  that  the 
magistrate  intended  to  amend  the  first  war- 
rant, or  substitute  the  second  one  for  it. 
In  re  Elmy  v.  Sawyer,  1  A.  &  E.  843,  fol- 
lowed.   Re9  V.  Yenot,  23  Occ.  N.  71. 

Theft — Magistrate's  Conviction — Juvenile 
Offender — Place  of  Imprisonment — Duration 
of  Sentence  —  Discharge  —  Order  for  Further 
Detention — Circumstances.]  — The  defendant, 
a  youth  of  over  17  years  of  age,  was  charged 
before  a  magistrate  with  stealing  a  small 
sum  of  money  out  of  the  contribution  box  of 
a  church.  The  magistrate's  return  shewed 
that  the  defendant  pleaded  guilty,  and  was 
committed  for  two  years  to  the  Provincial 
Reformatory.  He  was  taken  to  the  Reforma- 
tory and  sent  on  to  the  Central  Prison  and 
kept  there  in  custody  under  the  warrant  of 
commitment  to  the  Reformatory.  On  a  mo- 
tion for  his  discharge  on  the  return  of  a 
habeas  corpus :— -Held,  that  there  had  been  a 
miscarriage  of  legal  directions  in  sending  a 
lad  of  over  17  years  of  age  to  the  Reforma- 
tory and  in  sending  him  on  a  sentence  of  two 
years  to  the  Central  Prison.  Held,  also,  that 
B.  785  of  the  Criminal  Code  is  intended  to 
comprehend  summary  trial  "  in  certain  other 
cases  "  than  those  enumerated  in  s.  783,  and 
that  when  the  offence  is  charged,  and  in 
reality  falls  under  s.  783  (a),  it  is 
to  be  treated  as  a  comparatively  petty 
offence  with  the  extreme  limit  of  incarceration 
fixed  at  six  months  under  s.  787 : — Held,  also, 
that,  under  the  circumstances,  this  was  not 
a  case  for  further  detention  or  the  direction 
of  further  proceedings  under  s.  752;  and  an 
order  fbr  the  defendant's  discharge  was 
granted.  Rem  v.  Ha^ward,  23  Occ.  N.  48,  5 
O.  L.  R.  65.  1  O.  W.  R.  799. 


'Theft  —  Post  Letter  and  Money  —  Evi- 
dence —  Confession  —  False  Statements  — 
Person  in  Authority  —  Decoy  Letter  — 
''Post  Letter"  —  Addresses  to  Jury  —  Order 
of  —  Reply  —  King's  Counsel  Representing 
Attorfiey-General.]  —  Prisoner  convicted  for 
stealing  a  post  letter  and  of  theft  of 
money.  At  the  trial  the  post  office  in- 
spector was  about  to  testify  with  respect 
to  a  statement  or  confession  made  to  him  by 
the  prisoner,  when  counsel  for  prisoner 
objected,  and  was  allowed  to  examine  the  in- 
spector as  to  the  circumstances  in  which  the 
statement  was  made.  Upon  testimony  thus 
elicited  counsel  for  the  prisoner  contended 
that  it  was  shewn  that  the  statement  or  con- 
fession was  not  admissible,  because  it  was 
made  as  he  contended  to  a  person  in  author- 
ity, and  was  procured  by  means  of  threats 
or  inducements,  or  by  false  statements  made 
by  inspector  to  the  prisoner.  The  statement 
was  admitted  in  evidence.  Counsel  for 
prisoner  also  objected  that  the  letter  was  not 
a  post  letter  within  the  meaning  of  the  Act 
1  Bdw.  VII.  c.  19,  s.  1,  it  having  been  written 
by  the  inspector  as  a  decoy.  Prisoner  called 
no  witnesses  and  his  counsel  contended  on 
that  ground  he  had  the  right  of  reply.  Trial 
Judge  ruled  against  him  and  Crown  replied: 
— Held,  1.  That  there  was  no  evidence  that 
the  confession  was  obtained  by  means  of 
threats  or  inducements  held  out,  and  evidence 
was  properly  admitted;  2.  The  letter  in  ques- 
tion was  a  post  letter  within  the  meaning  of 
the  Act;  3.  Crown  always  had  the  right  of 
reply  if  its  representative  saw  fit  to  use  it. 
See  as  to  this  last  point,  Rex  v.  Martin,  5  O. 
W.  R.  317,  9  O.  L.  R.  218;  Rex  v.  Ryan, 
5  O.  W.  R.  125,  9  O.  li.  R.  137. 

Unlawful  Assemhly — Street  Meeting — 
Conviction  —  Proof  of  Obstruction  — 
Vagrancy.] — ^The  mere  fact  of  holding  a  meet- 
ing in  a  street  does  not  necessarily  imply  the 
impeding  or  incommoding  of  peaceable  passen- 
gers, and  proof  of  actual  impeding  or  incom- 
moding is  essential  to  justify  a  conviction. 
2.  Article  207  of  the  Criminal  Code  does  not 
apply  to  persons  of  general  good  character, 
but  is  intended  to  apply  to  loose,  idle,  and 
disorderly  persons  ( **  aux  vagabonds,  aux  de- 
8<Euvr6s,  ou  aux  debauches.")  Reao  v.  Knee- 
land,  Q.  R.  11  K.  B.  85. 

Unlawful  leaking  Contracts  for  Sale 
of  Stocks  —  Keeping  Common  Oaming 
House  —  Stock  Transactions  on  Margin  — 
Agent  for  Broker  —  Evidence  —  Onus  — 
Criminal  Code- — Aiding  and  Abetting.] — De- 
fendant was  convicted  upon  charges  of  un- 
lawfully making  contracts  purporting  to  be 
for  the  sale  of  stocks,  goods,  wares,  or  mer- 
chandise, in  respect  of  which  no  delivery 
thereof  was  made  or  received,  without  the 
bona  fide  intention  to  make  such  delivery, 
with  intent  to  make  gain  or  profit  by  the  rise 
or  fall  in  price  of  the  stocks,  goods,  etc.,  con- 
trary to  s.  201  of  the  Criminal  Code,  and  of 
being  a  keeper  of  a  common  gaming  house 
contrary  to  said  section.  The  following  were 
submitted  for  the  opinion  of  the  Court  ot 
Appeal : — 1.  Does  the  evidence  given  on  behalf 
of  the  Crown  prove  an  offence  against  sec. 
201  of  the  Criminal  Code,  under  which  the 
indictment  was  laid?  2.  Does  the  evidence 
shew  that  the  contracts  charged  in  the  first 
and  second  counts  of  the  indictment  were 
made  or  authorized  by  defendant;  and  if  tiie 
evidence  shews  that  defendant  had  no  in- 
terest in  either  of  the  transactions  with  which 
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be  is  charged  in  said  counts  except  the  pay- 
ment of  his  commission,  which  was  a  fixed 
amount,  and  was  payable  to  him  whether  the 
price  of  wheat  or  of  the  stock,  the  subject  of 
such  transaction,  rose  or  fell  or  remained 
stationary,  can  the  conviction  upon  such 
counts  or  either  of  them  be  sustained?  3. 
Does  the  evidence  shew  that  the  contracts 
charged  in  the  first  and  second  counts  of  the 
indictment  were  made  within  the  Dominion  of 
Canada  and  can  the  conviction  upon  said 
counts  be  sustained?  4.  Was  the  evidence  of 
J.  G.  Beaty  and  Clarence  W.  Cady,  received 
by  the  County  Court  Judge  upon  the  trial  of 
the  accused,  admissible  as  evidence,^  and 
having  been  received  should  such  conviction 
be  sustained?  5.  Could  defendant  properly 
be  convicted  of  an  indictable  offence  under 
S.-S.  3  of  s.  201  of  the  Criminal  Code?  6.  Is 
defendant  liable  to  a  penalty  or  punishment 
in  respect  of  an  offence  under  s.-s.  3  of  s.  201 
of  the  Criminal  Code,  by  virtue  of  s.  951  or 
otherwise,  under  the  Code  or  under  the  com- 
mon law.  The  evidence  shewed  that  from  the 
beginning  of  January,  1904,  until  the  informa- 
tion was  laid,  some  time  after  1st  March  in 
the  same  year,  defendant  was  occupying  a  room 
or  oflBce  in  the  town  of  Niagara  Falls,  On- 
tario, in  which  he  was  carrying  on  a  business 
under  the  name  and  style  of  Harkness  &  Co. 
The  nature  of  the  business  was  learned  from 
a  circular  issued  by  defendant,  a  copy  of 
which  was  put  in  as  evidence.  It  was  headed 
"Office  of  Harkness  &  Co.,  Brokers,  Stocks, 
Grain,  and  Provisions."  Defendant  was  not 
a  member  of  the  stock  exchange  at  New  York 
nor  Chicago,  and  he  did  not  deal  directly 
with  either  of  these  cities.  He  claimed  to  be 
a  branch  or  agency  of  a  firm  of  operators 
known  as  Richmond  &  Co.,  whose  head  office 
was  in  Pittsburg,  Pennsylvania,  with  a 
branch  in  Buffalo,  N.Y.  Defendant  swore 
that  he  did  not  know  whether  any  member  of 
the  firm  of  Richmond  &  Co.  was  a  member 
of  either  of  these  exchanges.  When  giving 
orders  the  persons  who  dealt  with  defendant 
deposited  with  him  sums  of  money,  never 
exceeding  a  margin  of  2  per  cent,  in  the  case 
of  stocks  or  1  per  cent,  in  the  case  of  grain 
or  provisions,  out  of  which  the  defendant  re- 
ceived a  commission  from  the  Buffalo  office. 
Each  order  was  telgraphed  to  the  Buffalo 
office,  and  the  next  day  defendant  handed  to 
the  customer  a  paper,  signed  "  Harkness  & 
Co.,  brokers,"  containing,  amongst  other 
things,    a    notification    to    the    customer   as 

follows :  "  Mr. ,  You  have  bought  from 

Richmond  &  Co.,  Pittsburg,  at  the  price 
named  in  this  memorandum,  for  delivery  on 
demand,  subject  to  the  contract  and  notice 
and  provisions  above  and  herein."  In  the 
margin  appear  the  words :  "  I  consent  and 
agree  to  the  contract  expressed  hereon."  But 
the  customer  was  not  required  or  expected 
to  sign,  and  apparently  never  did  sign  it. 
Save  this  document,  there  was  no  delivery, 
and  it  was  proved  that  in  answer  to  a  ques- 
tion put  to  him  by  the  Chief  of  Police,  to 
whom  he  was  explaining  the  nature  of  the 
business,  defendant  stated  that  he  did  not 
deliver  goods  or  stock — the  people  did  not 
do  business  that  way.  If  the  stocks,  grain, 
or  provisions  held  by  the  customer  went  up 
in  price,  he  directed  defendant  to  sell  out 
and  received  back  his  deposit  with  the  profit. 
If  the  price  declined  below  the  margin,  the 
customer  either  put  up  a  further  deposit  or 
let  his  first  deposit  go  and  bore  the  loss.  De- 
fendant remitted  the  amounts  he  received  each 


day  to  Richmond  &  Co.,  Buffalo,  who  re- 
mitted to  him  the  sums  payable  to  customers 
on  the  result  of  transactions  cloted  out  dur- 
ing the  day: — Held,  with  regard  to  defend- 
ant's position,  that  he  is  only  an  agent  re- 
ceiving a  commission  and  is  therefore  not 
liable.  Upon  his  own  admissions  his  office 
is  a  branch  of  Richmond  &  Co. ;  he  was  en- 
gaged in  soliciting,  attracting,  or  inducing 
persons  to  deal  with  Richmond  &  Cb. 
through  him  in  illegal  transactions,  and,  as 
the  County  Court  Judge  has  found,  he  had 
a  guilty  knowledge  of  the  nature  of  the  deal- 
ings. There  was  no  purchase  shewn  on  the 
exchange  for  or  on  account  of  the  customer. 
There  was  nothing  but  a  contract  or  agree- 
ment with  Richmond  &  Co.,  to  which  the 
defendant  was  a  party,  with  knowledge  of  its 
real  nature.  The  customer  and  Richmond 
&  Co.,  through  and  by  the  aid  of  the  de- 
fendant, have  committed  the  offence  prohibited 
by  s.  201  (1)  (b),  and  defendant  has  done 
acts  for  the  purpose  of  aiding  them  to  com- 
mit the  offence  and  has  abetted  them  in 
the  commission  of  the  offence.  At  common 
law  one  who  aided  and  abetted  in  the  com- 
mission of  an  offence  thereby  rendered  him- 
self liable  as  a  principal.  Then  s.  61  of  the 
Criminal  Code  expressly  declares  that  every 
one  is  a  party  to  and  guilty  of  an  offence 
who  does  or  omits  an  act  for  the  purpose 
of  aiding  any  person  to  commit  the  offence  or 
abets  any  person  in  commission  of  the  offence. 
That  is  to  say,  by  aiding  or  abetting  in  the 
commission  of  an  offence,  he  becomes  a  party 
to  and  guilty  of  the  same  offence.  Thus  he 
becomes  a  party  principal,  and  there  appears 
to  be  no  reason  why  he  should  not  be  indicted 
or  charged  as  a  principal  under  the  Code. 
See  Regina  v.  Campbell,  2  Can.  Crim.  Cas. 
357.  Upon  the  evidence  it  must  be  held  that 
the  contracts  charged  in  the  first  and^  second 
counts  of  the  indictment  were  made  in  .Can- 
ada— according  to  the  holding  of  the  majority 
of  the  Judges  of  the  Supreme  Court  in  Pear- 
son V.  Carpenter,  35  S.  C.  R.  380.  The  con- 
viction of  defendant  under  s.-s.  (3)  of  s.  201 
was  properly  made.  By  that  sub-section  it 
is  declared  that  every  office  or  place  of  busi- 
ness wherein  is  carried  on  the  business  of 
making  or  signing  or  procuring  to  be  made 
or  signed,  or  negotiating  or  bargaining  for 
the  making  or  signing  of  such  contracts  of 
sale  or  purchase  as  are  prohibited  by  this 
section,  is  a  common  gaming  house,  and  every 
one  who  as  principal  or  agent  occupies,  uses, 
manages,  or  maintains  the  same,  is  the  keeper 
of  a  common  gaming  house.  All  the  ques- 
tions should  be  answered  in  favour  of  the 
Crown,  and  the  conviction  should  be  affirmed. 
Rcjn  v.  Harknes8,  6  O.  W.  R.  219,  10  O.  L. 
R.  555. 

Vagramoy  —  Conviction  —  Evidence  — 
Habeas  corpus — Discharge.  JRea?  v.  William 
Collette,  6  O.  W.  R.  746,  10  O.  L.  R.  718. 

Watching  and  Besetilns  —  Criminal 
Code,  s.  523  (f) — Obtaining  or  communi- 
cating information.  Rex  v.  BumSy  2  O,  W. 
R.  1115. 


Wilful   Destmotion   of   Feaoi 


II 


Col- 


our of  Right  "  —  Conviction  —  Jurisdiction 
of  Magistrate  —  Rejection  of  Evidence — Vn- 
registered  Plans,] — ^The  defendant  was  con- 
victed under  s.  507  of  the  Criminal  Code  for 
unlawfully  and  wilfully  destroying  or  dam- 
aging a  certain  fence  upon  the  land  of  the 
complainant.     By    s.    481    (2),    there    is    no 
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criminal  offence  under  s.  507  unless  the  act 
of  damage  is  done  **  without  legal  justifica- 
tion or  excuse,  and  without  colour  of  right:** 
— Held,  that  "  colour  of  right  "  means  an 
honest  belief  in  a  state  of  facts  which,  if  it 
existed,  would  be  a  legal  justification  or  ex- 
cuse. Upon  the  evidence  in  this  case,  there 
was  on  the  part  of  the  defendant  such  an 
honest  belief,  reasonably  entertained,  in  the 
existence  of  a  right  of  way  over  a  lane  on 
the  complainant's  land,  as  satisfied  the  terms 
of  the  statute,  and  rendered  the  conviction 
bad  for  want  of  jurisdiction: — Held,  also, 
that  the  convicting  magistrate  erred  in  dis- 
regarding plans  of  the  locus  because  they 
were  not  registered.  Where  lots  are  sold  in 
sections  pursuant  to  a  plan  of  the  whole 
made  by  or  for  the  owner  of  the  whole,  ac- 
cording to  which  he  sells  the  parts,  the  plan 
is  good  to  establish  such  a  lane  among  the 
different  sub-owners,  whether  registered  or 
not.  Resp  v.  Johnson,  24  Occ.  N.  267,  7  O. 
L.  R.  525,  3  O.  W.  R.  221,  222. 

Wonndincr  with  latent  to  Disable — 

Indictment — Proof  of  Lesser  Offence  —  Ver- 
dict— Actual  Malice — Criminal  Code,  ss,  2^1, 
242,1 — ^Upon  an  indictment  for  wounding  by 
shooting  with  intent  to  disable,  under  the 
Criminal  Code,  s.  241.  the  jury  is  properly 
instructed  that  if  such  intent  is  negatived 
the  accused  may  still  be  convicted  of  the 
simple  offence  of  wounding  under  s.  242,  if 
the  jury  find  that  the  accused  pointed  a 
loaded  gun  at  another  and  fired  it,  and  either 
knew  or  ought  to  have  known  that  it  was 
loaded.  A  verdict  returned  upon  such  in- 
dictment of  *'  guilty  without  malicious  in- 
tent "  is  a  verdict  of  guilty  of  such  lesser  of- 
fence. To  constitute  the  offence  of  wound- 
ing under  s.  242,  it  is  not  necessary  to  prove 
actual  malice;  it  is  sufficient  that  the  act 
was  unlawful.  As  s.  109  of  the  Code  de- 
clares that  a  person  who  without  lawful  ex- 
cuse points  at  another  person  any  firearm 
is  guilty  of  an  offence,  the  wounding  result- 
ing from  the  discharge  of  a  firearm  so  point- 
ed is  an  unlawful  wounding  within  s.  242. 
Rex  V.  Slaughenwhite,  37  N.  S.  Reps.  382. 
Reversed  by  the  Supreme  Court  of  Canada, 
which  held  that  a  verdict  of  "  guilty  without 
malicious  intent  **  is  an  acquittal.  Slaughen- 
white V.  The  King,  35  S.  C.  R.  607. 


III.  Pbocedttbe. 

Appeal — Leave — Acquittal  hy  Magistrate 
— Application  hy  Prosecutor — Perjury — Cor- 
rohoration.']  —  A  motion  by  the  prosecutor, 
under  s.  744  of  the  Criminal  Code  (as  amend- 
ed by  63  &  64  V.  c.  46),  for  leave  to  appeal 
from  the  decision  of  a  police  magistrate  ac- 
quitting the  defendant  of  perjury,  and  refus- 
ing to  reserve  for  the  opinion  of  the  Court 
of  Appeal  the  question  whether  there  was 
corroborative  evidence  of  the  prosecutor  in 
any  material  particular,  and  whether  the 
magistrate  exercised  a  legal  discretion  under 
^.  791  of  the  Code  in  declining  to  adjudicate 
summarily  upon  the  case,  and  had  jurisdiction 
to  try  the  defendant,  who  was  a  client  of  the 
County  Crown  Attorney,  in  the  absence  of 
counsel  for  the  Crown,  was  refused,  under 
circumstances  and  for  reasons  appearing  in 
the  report.  Rem  v.  Burns,  21  Occ.  N.  202, 
1  O.  L.  R.  336. 


Appeal  —  Leave  —  Forum»] — Since  the 
passing  of  63  &  64  V.  c.  46,  s.  3,  amending 
s.  744  of  the  Criminal  Code,  the  accused  may 
apply  directly  to  the  Court  of  Appeal  to  ob- 
tain leave  to  appeal.  Rex  v.  Tr6panier,  Q. 
R.  10  K.  B.  222. 

Appeal  —  Leave  —  Practice  —  Oath  for 
Chinamen — Form  of — Perjury  —  Confession 
— Threat  or  Inducement — Voluntary  Confes- 
sion— Judge's  Ruling — Review  J\ — ^The  pris- 
oner, a  Chinaman,  had  been  convicted,  of  per- 
jury:— HTeld,  that  leave  to  appeal  to  the 
Court  of  Criminal  Appeal  should  not  be 
lightly  granted,  and  the  representative  of  the 
Crown  should  be  served  with  a  notice  of  mo- 
tion setting  out  the  grounds  of  appeal. — 
Quaere,  whether  the  ruling  of  a  Judge  as  to 
the  admissibility  of  a  confession  4s  open  to 
review  by  the  Court  of  Criminal  Appeal:— 
Held,  on  the  facts,  that  before  making  his 
confession  the  prisoner  was  duly  cautioned, 
and  that  the  confession  was  admissible  in 
evidence,  although,  on  an  occasion  previous 
to  his  making  it,  an  jnducement  may  have 
been  held  out  to  him.  When  a  witness  with- 
out objection  takes  an  oath  in  the  form  or- 
dinarily administered  to  persons  of  his  race 
or  belief,  he  is  then  under  a  legal  obligation 
to  speak  the  truth  and  cannot  be  heard  to 
say  that  he  was  not  sworn.  Perjury  may 
be  assigned  in  respect  of  statements  given  in 
evidence  by  a  Chinaman,  who  was  not  a 
Christian,  where  the  oath  was  administered 
to  him  by  the  burning  of  paper  and  an  ad- 
monition to  him  '**that  he  was  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth,  or  his  soul  would  burn  up  as  the  iMiper 
had  been  burned."  Rex  v.  Lai  Ping,  25  Occ. 
N.  22.  11  B.  C.  R.  102. 
• 

Appeal — Leave — Reserved  Case — Grounds 
for  Oranting — Remarks  of  Judge — Prejudice 
— Jurors — Evidence.]  —  Held,  affirming  the 
judgment  in  Q.  R.  12  K.  B.  368,  that  a  ver- 
dict cannot  be  impeached  in  consequence  of 
an  observation  made  by  the  Judge  presiding 
at  the  trial,  unless  such  observation  was  cal- 
culated to  influence  the  jury  against  the  de- 
fendant; and,  consequently,  the  fact  that  the 
Jud^e  remarked  to  the  defendant*s  counsel 
while  the  jury  was  being  sworn,  "  if  you  con- 
tinue to  challenge  every  man  who  reads  the 
newspapers,  we  shall  have  the  most  ignorant 
jurors  selected  for  the  trial  of  this  cause,** 
is  not  a  proper  ground  for  granting  leave  to 
appeal,  such  remark  having  no  tendency  to 
influence  the  jury  against  the  defendant,  and 
being  without  importance.  2.  An  observation 
by  the  Judge  presiding  at  the  trial  of  a 
criminal  case,  in  his  charge  to  the  jury,  to 
the  effect  that  "  about  40  or  50  witnesses  had 
been  examined  for  the  purpose  of  establish- 
ing the  defendant*s  good  character,  and  that 
it  was  very  strange  that  it  should  take  40 
or  50  witnesses  to  establish  it,*'  is  not  an 
irregularity  which  can  constitute  a  ground 
for  granting  leave  to  appeal,  the  presiding 
Judge  having  the  right  to  express  his  opinion 
of  the  evidence,  which,  however,  may  or 
may  not  be  accepted  by  the  jury.  The  es- 
sential point  is  that  the  whole  evidence  be 
submitted  to  the  jury,  who  decide  finally  as 
to  the  innocence  or  guilt  of  the  accused.  3. 
An  appeal  from  the  verdict  to  the  Court  of 
King's  Bench  sitting  in  appeal  lies  only  up- 
on questions  of  law  arising  either  on  the 
trial  or  on  any  of  the  proceedings  prelimin- 
ary, subsequent,  or  incidental  thereto,  or  ar- 
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ising  out  of  the  direction  of  the  Judge.  It 
follows  that  in  cases  such  as  the  following, 
the  right  of  appeal  does  not  exist,  viz.,  where 
it  is  alleged'  that  one  of  the  jurors  was  pre- 
judiced against  the  prisoner;  where  it  is  al- 
leged that  the  verdict  was  the  result  of  an 
improper  arrangement  entered  into  between 
the  jurors,  these  being  questions  of  fact;  or 
where  it  api>ears  that  no  application  was 
made  to  the  trial  Judge  to  reserve  the  ques- 
tion for  the  opinion  of  the  Court  of  Appeal. 
Rem  V.  Carlin,  Q.  R.  12  K.  B.  483. 

Appeal  —  'New  Trial — Jury — Confiici  of 
Testimony  —  Perverse  Verdict — Opinion  of 
Trial  Judge.] — On  a  charge  of  theft  a  new 
trial  was  refused  although  the  verdict  was 
contrary  to  the  view  of  the  trial  Judge,  the 
evidence  being  conflicting,  but  the  Court  be- 
ing of  opinion  that  the  verdict  of  guilty  was 
one  Which  reasonable  men  could  properly  find. 
In  deciding  the  question  of  reasonableness  of 
the  verdict  the  opinion  of  the  trial  Judge  is 
entitled  to  and  ought  to  receive  great  weight; 
but  it  is  not  conclusive.  Regina  v.  Brewster 
{No.  2),  2  Terr.  L.  R,  877. 

Arrest  of  Prisoner  in  Foreign 
Country  without  Warrant  —  Detention 
and  return  to  Ontario  to  answer  charge  of 
theft — Habeas  corpus  —  Custody  under  oral 
remdhds — Justice  of  the  peace---Jurisdiction 
— ^Police  magistrate.  Rew  w  Walton^  6  O. 
W.  R.  905,  11  O.  L.  R.  94. 

Arrest  nnder  Warrant — Escape — Right 
to  Re-^rrcst  under  same  Warrant.]  —  The 
prisoner  had  been  arrested  at  Amherst  by 
one  of  the  police  of  that  town,  under  a  war- 
rant. After  his  arrest  he  escaped,  and  left 
the  town  for  some  weeks.  When  he  returned 
he  was  re-arrested  under  the  same  warrant: 
— Held,  that,  at  the  most,  the  escape  in  this 
case  was  negligence  on  the  part  of  the  officer, 
and  that  he  did  not  contemplate  a  voluntary 
abandonment  of  his  prisoner,  but  negligently 
trusted  to  the  latter's  promise  to  surrender 
himself  under  the  warrant;  therefore,  he 
might  be  re-arrested.  Rew  v.  0*Heam,  21 
Occ.   N.  355. 

Bail — Estreat — Certificate  of  non-appear- 
ance —  Informality  —  Criminal  Code  — 
Forms  —  Motion  to  vacate  estreat — Delay — 
Action  taken  on  certificate.  Rew  v.  Mav.  5 
O.   W.  R.  67. 

Bail  —  Estreat — Motion  to  vacate — ^De- 
lay— ^Adjournment  of  hearing  without  notice 
to  sureties  —  Conflicting  affidavits.  Rew  v. 
Bole,  5  O.  W.  R.  68. 

Bail  —  Estreat  —  Sittings  of  Court  — 
Non-appearance — Notice.]  —  In  a  recogniz- 
ance of  bail  the  expression  "the  next  sit- 
tings of  a  Court  of  competent  criminal  juris- 
diction," means  the  next  sittings  fixed  by  the 
Liieutenant-Governor  in  council  in  pursuance 
of  the  N.  W.  T.  Act,  s.  55.  The  fact  that  a 
special  sitting  was  held  in  the  interval  pur- 
suant to  the  N.  W.  T.  Amendment  Act,  1891, 
8.  12,  S.-S.  2,  for  the  trial  of  a  designated 
prisoner  confined  in  gaol  and  awaiting  trial, 
did  not  afPect  the  obligation  of  the  accused 
to  appear  at  the  next  sittings  fixed  by  the 
Lieutenant-Governor.  No  notice  to  the  bail 
of  intention  to  estreat  or  to  produce  the  ac- 
cused is  necessary.     Regina  v.  Schram, '2  U. 


C.  R.  91,  and  Re  Talbot's  Bail,  23  O.  R.  65, 
followed.  In  re  McArtkur's  Bail  {No.  1), 
2  Terr,  L.  R,  413. 

Bail  —  Right  to — Discretion  of  Judge.] — 
All  Superior  Courts  of  criminal  jurisdiction, 
or  one  of  their  Judges,  and  also,  in  the  pro- 
vince of  Quebec,  a  Judge  of  the  Sui)erior 
Court,  have  authority  to  admit  to  bail  per- 
sons accused  of  any  crime  whatsoever  (in- 
cluding treason  and  capital  offences),  but  as 
respects  indictable  offences  which,  before  the 
enacting  of  the  Criminal  Code,  were  felonies, 
it  is  within  their  discretion  to  grant  or  re- 
fuse the  application  for  bail.  With  respect 
to  indictable  offences  which  were  formerly 
misdemeanours,  the  accused  is  entitled  to  be 
admitted  tq  bail  as  a  matter  of  right.  2.  The 
propriety  of  admitting  to  bail  for  indictable 
offences  which  were  formerly  classed  as  fel- 
onies should  be  determined  with  reference  to 
the  accused  person's  opportunities  for  escape, 
and  to  the  probability  of  his  appearing  for 
trial.  To  determine  this  point  it  is  proper 
to  consider  the  nature  of  the  offence  charged 
and  its  punishment,  the  strength  of  the  evi- 
dence against  the  accused,  his  character, 
means,  and  standing.  Where  a  serious  doubt 
exists  as  to  his  guilt  the  application  for  bail 
should  be  granted.  If,  on  the  evidence,  it 
stands  indifferent  whether  he  is  guilty  or  in- 
nocent, the  rule  generally  is  to  admit  him  to 
bail ;  but  if  his  guilt  is  beyond  dispute,  the 
general  rule  is  not  to  grant  the  application 
for  bail  unless  the  opportunities  to  escape  do 
not  appear  to  be  possible,  and  it  is  conse- 
quently almost  certain  that  he  will  appear 
for  trial.  The  fact  that  the  application  for 
bail  is  not  opposed  either  by  the  Attomey- 
Oeneral  or  the  private  prosecutor  may  also 
be  taken  into  account  by  the  Court  or  Judge. 
Rew  V.  Fortier,  Q.  R.  13  K.  BL  251,  23  Occ. 
N.   115. 

Oomment  of  Crown  Connsel  on  Fail- 
ure to  Call  \Xrif  e  of  Aoonsed — Conviction 
Quashed — New  Trial.] — On  the  trial  of  the 
defendant  on  a  charge  of  shooting  with  in- 
tent to  kill,  counsel  for  the  Crown  comment«>d 
upon  the  fact  that  the  defendant's  wife, 
who  had  been  a  witness  on  the  preliminary 
examination  before  the  magistrate,  was  not 
called.  On  a  Crown  case  reserved: — ^Held 
that  the  comment  in  question  was  not  justi- 
fied by  the  fact  that  it  was  made  in  reply  to 
an  explanation  offered  by  counsel  for  the  de- 
fendant to  account  for  the  omission  to  call 
the  wife,  and  that  the  conviction  must  be 
set  aside: — ^Held,  that  the  defendant  should 
not  be  discharged,  but  that  there  should  be 
a  new  trial.    Rew  v.  Hill,  36  N.  S.  Reps.  240. 

Costa  —  Private  Prosecutor — Attorney- 
General — Nolle  Prosequi — Effect.]  —  Where 
a  nolle  prosequi  has  been  entered  by  the  At- 
torney-Cieneral.  upon  an  indictment  in  the 
name  of  the  King  at  the  instance  of  a  pri- 
vate prosecutor,  and  the  accused  is  thereupon 
discharged,  judgment  is,  within  the  meaning 
of  art.  833  of  the  Criminal  Code,  given  for 
the  defendant,  and  he  is  entitled  .to  recover 
costs  from  the  private  prosecutor.  Rew  v. 
Blackley,  Q.  R.  13  K.  B.  472. 

Crown  Case  Beserred — Academic  Ques- 
tions.]— ^The  Court  of  Appeal  should  not  be 
asked,  by  a  reserved  case,  to  solve  questions 
on  which  the  validity  of  a  conviction  does 
not  necessarily  depend.  Rew  v.  Woods,  23 
Occ.  N.  220,  6  O.  L.  R,  41,  2  O.  W.  R.  338. 
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Grown  Gaae  Reserved — Application  for 
— Grounds  —  Misapprehension  of  Jurors — 
Statements  hy.]—^lt  is  no  ground  for  stating  • 
a  reserved  case,  after  a  trial  and  conviction, 
that  two  of  the  jurors  who  joined  in  the 
verdict  of  guilty  did  so  under  a  misappre- 
hension; and  it  is  contrary  to  principle  to 
allow  the  statements  of  jurors,  even  under 
oath,  to  be  used  for  the  purpose  of  an  appli- 
cation for  a  reserved  case.  Reof  V.  Mullen, 
23  Occ.  N.  169,  5  O.  L.  R.  373,  2  O.  W.  R. 
181. 

GroifTn  Case  Reserved  —  Leave  to  Ap- 
peal.]— >Vhere  there  has  been  an  acquittal, 
the  trial  Judge  should  leave  the  prosecutor  to 
apply  for  leave  to  appeal,  rather  than  re- 
serve a  case.  Rex  v.  Karn,  23  Occ  N,  219, 
5  O.  L.  R.  704,  2  O.  W.  R.  335;  Rex  v. 
James,  23  Occ.  N.  220,  6  O.  L.  R.  35,  2  O. 
W.    R.   342. 

Croymt  Case  Reserved  -^  Acquittal  — 
Case  Reserved  at  Instance  of  Crown — In- 
sanity.] —  The  defendant  was  indicted  for 
theft  under  s.  305  (a)  of  the  Criminal  Code. 
The  act  of  theft  was  admitted,  but  it  was  con- 
tended that  there  was  evidence  of  insanity 
at  the  time  the  act  was  committed.  The 
trial  Judge  charged  the  jury  that  there  was 
no  such  evidence,  and  that  the  case  did  not 
come  within  s.  736  of  the  Code.  The  jury 
having  found  the  prisoner  not  guilty,  two 
questions  were  reserved  for  the  opinion  of 
the  Court:  (1)  Whether  there  was  evidence 
of  insanity  as  required  by  s.  736.  (2)  If 
not,  whetner  there  should  be  a  new  trial. 
The  Court  was  moved  to  quash  the  case  re- 
served, on  the  ground  that  where  there  had 
been  an  acquittal  the  Crown  could  not  have 
a  case  reserved  or  an  appeal : — Held,  that  the 
motion  must  be  dismissed,  and  the  reserved 
case  proceeded  with,  to  ascertain  v^hether 
there  was  evidence  of  insanity  sufficient  in 
law  for  submission  to  the  jury.  Rew  v.  Phin- 
ney  (A'D.  i).  36  N.  S.  Reps.  264. 

Crown  Case  Reserved — Form  of  Charge 
— Theft  —  County  Court  Judge's  Criminal 
Court  —  Court  in  Banco  —  Jurisdiction  of 
Quorum,]  —  The  Supreme  Court  of  Nova 
Scotia,  composed  of  a  quorum  of  four  Judges 
only,  has  jurisdiction  to  hear  and  decide  a 
Crown  case  reserved  stated  by  the  Judge  of 
a  County  Court  sitting  in  his  Criminal 
Court.  The  prisoner  was  charged  with  un- 
lawfully stealing  goods,  but  the  charge  did 
not  allege  that  the  offence  was  committed 
fraudulently,  and  without  colour  of  right: — 
Held,  affirming  the  decision  appealed  from, 
that  the  offence  of  which  the  prisoner  was 
accused  was  sufficiently  stated  in  the  charge. 
George  V.   The  King,  35  S.  C.  R.  376. 

Croipm  Case  Reserved  —  Jurisdiction — 
Question  of  Fact — Gaming.] — ^The  Court  of 
King's  Bench,  sitting  as  a  Court  for  the 
hearing  of  cases  reserved  by  Criminal  Courts, 
has  jurisdiction  only  to  pronounce  upon  a 
qnestion  of  law,  under  facts  proved,  and 
mentioned  in  the  reserved  case.  Consequent- 
ly, where  the  question  stated  in  the  reserved 
ciase  was  whether  the  use  of  a  particular 
apparatus  constituted  a  mixed  game  of  chance 
and  skill,  or  only  a  game  of  skill,  and  did 
not  submit  the  question  whether,  under  facts 
proved,  and  stated  in  the  reserved  case,  the 
game  was  one  which  came  within  the  prohi- 
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bition  of  the  Criminal  Code,  the  Court  de- 
clared that  it  was  without  jurisdiction  in  the 
matter.    Rew  v.  Fortier,  Q.  R.  13  K.  B.  308. 

Crown  Case  Reserved  —  No  Trial.] — 
Tne  accused  was  a  letter  carrier,  and,  being 
suspected  of  retaining  letters  containing  mo- 
ney, a  fictitious  one  waq  prepared,  which,  it 
was  alleged,  was  afterwards  found  in  his 
possession.  He  was  arrested,  and  after  a 
preliminary  inquity  was  committed  for  trial. 
At  the  trial  counsel  for  the  accused  contended 
that  the  charge  laid  was  not  founded  on  the 
evidence  adduced  at  the  preliminary  trial,  in- 
asmuch as  the  proof  then  taken  did  not  shew 
that  the  document  stolen  was  a  post-letter 
which  had  been  deposited  in  the  post  office, 
within  the  meaning  of  the  amendment  to  the 
Post  Office  Act,  52  V.  c.  20,  s.  2,  s.-s.  1,  or 
of  s.  326  (c)  of  the  Criminal  Code.  The 
trial  did  not  take  place,  but  the  trial  Judge 
reserved  the  question  thus  raised  for  the 
opinion  of  the  Court: — ^Held,  that  a  question 
of  law  can  only  be  reserved  when  there  has 
been  a  trial  and  conviction.  Rea  v.  Tr^ 
panier,  21  Occ.  N.  248.  Q.  R.  10  Q.  B.  175. 

Crown  Case  Reserved — Power  of  Magis- 
trate,]— The  prisoner,  with  his  own  consent, 
was  tried  summarily  before  the  stipendiary 
magistrate  for  the  city  of  Halifax,  under  s. 
786  of  the  Criminal  Code,  and  was  convicted 
of  the  offence  of  stealing  property  of  the  value 
of  less  than  $10.  At  the  trial,  the  magis- 
trate, at  the  request:  ot  the  prisoner,  reserved 
a  question  for  the  opinion  of  the  Court,  under 
s.  742  and  following  sections  of  the  Code: — 
Held,  that,  under  s.  742  and  following  sec- 
tions, a  reserved  case  can  be  stated  only  by  a 
Court,  or  a  Judge  having  jurisdiction  in  crim- 
inal cases,  or  by  a  magistrate  in  proceedings 
under  s.  785: — Held,  that,  as  s.  785  had  no 
application  to  the  case  in  question,  and  the 
provisions  of  s.  900  of  the  Code  had,  ad- 
mittedly, not  been  complied  with,  there  was 
no  proper  case  before  the  Court  upon  which 
the  Court  had  authority  to  give  an  opinion. 
Regina  v.  Hawes,  33  N.  S.  Reps.  389. 

Crown  Case  Reserved  —  Weight  of 
Evidence — Acquittal  of  Prisoner — Insanity.] 
— The  prisoner  was  indicted  for  theft 
and  was  acquitted  on  the  ground  of  in- 
sanity:— Held,  following  R.  v.  Mclntyre, 
31  N.  S.  Reps.  422,  that  the  trial  Judge 
cannot  reserve  a  case  depending  upon 
the  weight  of  evidence,  and  that  the  question 
reserved,  whether  there  was  evidence  of  in- 
sanity as  required  by  s.  736  of  the  Code,  was 
within  the  principle  decided;  that  the  ques- 
tion of  the  weight  of  evidence  is  entirely  for 
the  jury ;  and  that  the  provision  for  granting 
a  new  trial,  where  the  verdict  is  against  the 
weight  of  evidence,  cannot  be  invoked  on  the 
part  of  the  Crown.  Rex  v.  Phinney  (No.  2), 
36  N.  S.  Reps.  288. 

Election  by   Prisoner   as   to   Trial— 

Power  of  Prosecuting  Officer  to  Receive — De- 
positions— Perusal  of  —  Magistrate's  Signa- 
ture.] —  Where  there  is  no  Judge  of  the 
County  Court  residing  in  a  county,  the  prose- 
cuting officer  or  counsel  appointed  under  the 
provisions  of  R.  S.  1900  c.  165,  s.  1,  is  em- 
iwwered  to  take  the  election  of  a  prisoner, 
under  the  Code,  s.  766,  to  be  tried  before  the 
Judge  of  the  County  Court.  The  power  given 
to  such  officers  to  conduct  all  criminal  busi- 
ness on  behalf  of  the  Crown  includes  all  pro- 
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cess  necessary  to  bring  the  prisoner  to  trial, 
and  the  making  of  his  election  is  one  neces- 
sary act  in  these  proceedings.  Where  all  the 
depositions,  or  copies  thereof,  taken  against 
the  prisoner,  and  returned  into  the  Ck>urt 
before  the  trial,  were  handed  to  the  prisoner's 
counsel  for  perusal: — Held,  that  it  was  no 
cause  of  complaint  that  the  papers  so  handed 
were  mixed  up  with  other  papers,  there  being 
no  serious  difficulty  in  understanding  those 
applicable  to  the  particular  ofFence  with 
which  the  prisoner  was  charged : — Held,  also, 
that  depositions  to  which  the  magistrate  liad 
affixed  his  signature  were  not  to  be  rejected 
because  such  signature  was  possibly  not 
placed  in  the  most  correct  place.  Qunre, 
whether  an  indictment  found  by  the  grand 
jury  should  be  quashed  because  depositions 
are  improperly  taken.  The  King  v.  Traynor, 
4  Can.  Grim.  Gas.  410,  questioned.  Rew  v. 
Jodrey,  25  Occ.  N.  109. 

Ghnutd  Jvrj  —  Conttitution  of  —  Indict- 
ment,] — A  sheriff,  when  about  to  summon, 
pursuant  to  s.  48  of  the  Jurors'  Act,  one  of 
the  jurors  drafted  to  serve  on  a  grand  jury, 
ascertained  that  the  juror  was  demented  and 
did  not  summon  him: — ^Held,  that  the  grand 
jury  was  not  legally  constituted,  and  that  an 
indictment  found  by  the  jurors  who  had 
been  summoned  must  be  quashed.  A  motion 
to  quash  such  an  indictment  is  not  an  objec- 
tion to  the  constitution  of  the  grand  jury 
within  the  meaning  of  s.  656  of  the  Criminal 
Code.  Rea  v.  Hayes,  23  Occ.  N.  342,  9  B.  C. 
B.  574. 


Oramd  Jury — Constitution  of— Qualifica- 
tion of  Juror — Prejudice — Motion  to  Quash 
Indictment — Reserved  Case.]  —  An  objection 
to  the  qualification  of  an  individual  member 
of  a  grand  jury  is  not  an  objection  to  the 
"  constitution  "  of  the  grand  jury  within  the 
meaning  of  s.  656  of  the  Criminal  Code,  and 
BO  cannot  be  raised  by  motion  to  quash  the 
indictment.  The  question  as  to  whether  or 
not  a  grand  juror  is  prejudiced,  is  for  the 
Judge  of  Assize  to  decide,  and  his  decision 
cannot  be  reviewed  on  a  stated  case.  Rex 
V.  Hayes,  11  B.  C.  R.  4.  See  S.  C,  23  Occ. 
N.  342,  9  B.  C.  R.  574. 

Grand  Jvr^ — Formation  and  Numher — 
True  Bill — Rejection,] — Where  eleven  grand 
jurors  answered  their  names  when  the  roll 
was  first  called,  but  only  ten  were  impanelled 
and  sworn  (one  having  failed  to  answer  on 
the  second  calling),  the  grand  jury  was  prop- 
erly formed ;  and  the  accused,  having  suffered 
no  prejudice  thereby,  cannot,  on  that  ground, 
move  for  the  rejection  of  the  true  bill  ^ound 
against  him.  Rew  v.  Fouquet,  Q.  R.  14  K. 
B.  87. 

Grand  Jury  —  Indorsing  Names  of  Wit- 
nesses on  Indictment — A6or*ton — Form  of  In- 
dictment,]— ^The  provisions  of  s.  645  of  the 
Criminal  Code,  requiring  the  names  of  all 
witnesses  examined  by  the  grand  jury  to  be 
indorsed  on  the  bill  of  indictment,  are  direc- 
tory only,  and  an  omission  so  to  indorse  does 
not  invalidate  the  indictment.  An  indictment 
under  s.  273  of  the  Code  charging  accused 
"  with  unlawfully  using  on  her  own  per- 
son .  .  .  with  intent  thereby  to  procure 
a  miscarriage"  (without  stating  whose  mis- 
carriage) is  sufficient.  Rex  v.  Holmes,  22 
Occ.  N.  437,  9  B.  C.  R.  294. 
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Grand  Jnry — Swearing  in  —  Foreman — 
Omission  to  Initial  Names  of  Witnesses  — 
Effect  on  Indictment — Submission  of  Record 
— Depositions  —  Crown  Case  Reserved.]  —  1. 
It  is  essential  that,  at  the  time  the  foreman 
of  the  grand  jury  is  sworn,  the  other  jurors 
be  present  and  hear  the  oath  taken  by  their 
foreman.  And,  therefore,  where  it  appeared 
that  none  of  the  other  jurors  were  in  the  box 
at  the  time  their  foreman  was  sworn,  that 
there  was  no  certainty  that  the  oath  taken 
by  him  was  heard  by  them,  that  the  other 
jurors  were  only  sworn,  afterwards,  to 
observe  the  same  oath  which  their  foreman 
had  taken,  and  that  objection  was  duly  made 
by  motion  to  quash,  before  the  arraignment 
of  the  defendant,  the  indictment  found  by  the 
grand  jury  was  held  to  be  null  and  void.  2. 
The  omission  by  the  foreman  to  initial  the 
names  of  the  witnesses  examined  before  the 
grand  jury,  as  required  by  law,  is  a  fatal  de- 
fect, and  has  the  effect  of  annulling  the  in- 
dictment. 3.  The  submission  of  a  record  to 
the  grand  jury,;  in  order  that  thejy  may 
examine  certain  exhibits,  and  verify  certain 
statements  made  by  witnesses  examined  be- 
fore them,  is  not  a  fatal  irregularity,  where 
it  is  proved  that  the  decision  of  the  grand 
jury  was  arrived  at  without  refermce  to  the 
depositions  contained  in  such  record.  4.  The 
objections  to  the  indictment  above  mentioned 
are  proper  grounds  for  a  reserved  case. 
Bdlanger  v.  The  King,  Q.  R.  12  K.  B.  69. 


Grand  Juvj — Swearing — Examination  of 
Witnesses — Petit  Jury — Challenge  —  **  Verifi- 
cateurs,*^]  —  It  is  not  necessary  that  the 
accused  should  be  present  in  0>urt  during  the 
swearing  of  the  grand  juries.  2.  The  grand 
jury  may  examine  the  Crown  witnesses  in 
whatever  order  they  choose,  and  the  examina- 
tion of  a  single  one  of  such  witnesses  is  not 
an  irregularity  nor  an  illegality,  where  it  is 
admitted  that  the  witness  was  able  to  estab- 
lish a  complete  admission  on  the  part  of  the 
accused.  3.  Since  the  coming  into  force  of 
the  Criminal  Code,  it  is  not  necessary  that 
the  first  juror  sworn  should  be  added  to  the 
board  of  verificateurs  who  are  to  pass  upon 
the  challenge  of  the  second  juror:  s.  668, 
Criminal  Code.  Rex  v.  Mathurin,  Q.  R.  12 
K.  B.  494. 

Indlotnient  of  Street  Railway  Coni- 

pany^Nuisance — Endangering  lives  of  pub- 
lic— Removal  from  Sessions  into  High  Court 
— Difficult  questions  of  law.  Rex  v.  Toronto 
R.  W.  Co,,  4  O.  W.  R.  277,  5  O.  W.  R.  621. 

Indietment — Particularity — Statement  of 
Offence — Preferring  of  Indictment  —  Order  — 
Grand  Jury,] — Where  a  person  is  charged 
with  an  offence,  the  indictment  should  de- 
scribe it  with  such  particularity  as  will 
enable  the  accused  to  know  exactly  what  he 
has  to  meet.  An  indictment  which  stated  the 
offence  in  the  language  of  the  section  of  the 
Criminal  Code  supposed  to  have  been  violated, 
without  setting  out  the  particular  facts  con- 
stituting the  offence,  was  quashed,  for  want 
of  particularity,  and  also  because  it  was 
not  preferred  in  accordance  with  s.  641  of  the 
Code.  The  Attorney-General  did  not  in  per- 
son or  even  by  his  authority  prefer  the  in- 
dictment, and  the  informal  directicm  of  a 
Judge  to  the  foreman  of  the  grand  jury,  re- 
cognized by  a  formal  order  after  the  indict- 
ment had  actually  been  preferred,  was  in- 
sufficient.    Rex  V.  Beckwith,  23  Occ.  N.  307. 
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Indietmeat  for  Wounding  with 
Imtent  and  for  GomatoA  Assault — Mo- 
tion to  Quiuh  —  Jury  —  Peremptory  Vhai- 
l€n^e«.]— The  defendant  was  indicted  under 
88.  241  and  265  of  the  Criminal  Code  on  two 
counts  charging  (1)  that  he  in  the  city  of 
Halifax  on  the  13th  November.  1903,  with 
intent  to  do  grievous  bodily  harm  to  one  W., 
did  unlawfully  wound  the  said  W.,  and  (2) 
that  he  did  in  the  city  of  Halifax  on  the  13th 
November,  1903,  unlawfully  assault  one  W. 
After  arraignment  and  before  pleading  to 
the  indictment,  the  prisoner's  counsel  moved 
to  quash  it.  on  the  ground  that  the  clerk  of 
the  Crown  had  not  sent  the  depositions  taken 
on  the  prisoner's  preliminary  examination, 
before  the  grand  jury  of  the  county  of  Hali- 
fax, as  required  by  s.  760  of  the  Criminal 
Code.  When  the  jury  were  being  sworn,  the 
prisoner  claimed  the  right  to  16  peremptory 
challenges,  on  the  ground  that  these  counts 
would,  before  the  Code,  have  been  for  a  felony 
and  misdemeanour  respectively,  and,  as  s. 
626  (1)  and  (2)  of  the  Criminal  Code  abro- 
gated the  common  law  rule  as  to  their  non- 
joinder, he  was,  under  the  above  section, 
l>eing  tried  on  two  indictments :— 'Held,  that 
the  indictment  was  .properly  found.  2.  That 
the  prisoner  was  entitled  under  s.  668  of  the 
Criminal  Code  only  to  12  peremptory  chal- 
lenges, being  the  largest  number  allowed  him 
on  the  first  count  of  the  indictment,  it  not 
being  necessary  fbr  the  Crown  to  add  a  count 
for  common  assault  in  order  to  get  a  con- 
viction for  that  offence,  if  the  evidence  war- 
ranted it.  The  prisoner  was  then  tried  and 
Acquitted  on  both  counts  in  the  indictment. 
Rex  V.  Turpin,  24  Occ.  N.  183. 

Sxaej — Exclusion  of<,  during  Inquiry  at  to 
AdmiaMility  of  Dying  Declaration — Comment 
on  Prisoner's  Failure  to  Testify.]  —  Motion 
for  leave  to  appeal  to  the  Court  of  Criminal 
Appeal: — ^Held,  that  the  jury  should  not  be 
excluded  during  the  preliminary  inquiry  as  to 
whether  certain  evidence  is  admissible  as  a 
dying  declaration.  2.  A  prisoner  at  his  trial 
has  the  option  of  making  a  statement  not 
under  oath  or  of  giving  evidence  under  oath. 

3.  A  direction  to  the  jury  that  an  accused  has 
failed  to  account  for  a  particular  occurrence, 
when  the  onus  has  been  cast  upon  him  to  do 
so,  does  not  amount  to  a  comment  on  his 
failure  to  testify,  within  the  meaning  of  s. 

4,  S.-S.  2,  of  the  Canada  Evidence  Act.  1883. 
Rex  V.  Aho,  25  Occ.  N.  50,  11  B.  C.  R.  114. 

Jury  —  Polling  —  Separating  —  Refresh- 
ments.]— ^In  a  prosecution  for  felony  it  is 
4liscretionary  with  the  trial  Judge  to  permit 
or  refuse  to  allow  the  jury  to  be  polled.  The 
prisoner  being  convicted  of  felony,  the  cir- 
cumstances that  two  of  the  jurors  had  dur- 
ing the  trial,  but  before  the  Judge's  chargle, 
been  allowed  to  separate  for  a  short  time 
from  the  other  jurors  in  the  custody  of  one 
of  the  constables  who  had  been  placed  in 
charge  of  the  jury,  and  during  such  separation 
to  hold  a  short  conversation,  not  referring 
to  the  cause,  with  a  stranger  to  the  pro- 
ceedings, and  to  partake,  at  their  own  ex- 
pense, of  intoxicating  liquor,  insufficient  in 
quantity  to  cause  intoxication,  were  held  not 
to  constitute  sufficient  ground  for  discharging 
the  prisoner,  or  for  a  new  trial.  Regina  v. 
McClung,  1  Terr.  L.  R.  879. 

J«vy — Right  of  Accused  to  Inspect  Panel 
— *  Provincial  Statute  —  Absence  of  Dominion 


Legislation — Criminal  Procedure,]  —  Appeal 
from  order  dismissing  appellant's  application 
for  a  mandamus  to  the  sheriff  of  Middlesex 
commanding  him  to  shew  to  appellant  or  his 
agent  for  examination  the  panel  of  jurors 
at  the  Middlesex  Sessions,  for  the  purpose  of 
determining  whether  it  would  be  necessary  to 
strike  a  special  jury  for  the  trial  of  appellant 
upon  a  charge  of  receiving  stolen  cattle. 
Argued  that  s.  85  of  c.  31  C.  S.  U.  C.  is 
still  the  law  in  criminal  matters,  because 
being  matter  of  criminal  procedure  the  Legis- 
lature had  no  power  to  pass  58  V.  c.  15,  s.  3 
(O.),  now  R.  S.  O.  1897  c  61,  s.  94,  im- 
posing restrictions  upon  the  disclosure  of  the 
names  of  the  jurors  and  inspection  of  the 
panel,  to  relate  to  criminal  matters: — Held, 
Oslerj  J.A.,  dissenting,  affirming  the  judgment 
refusing  the  mandamus.  Re  Chantler  and 
Cameron,  5  O.  W.  R.  574,  S.  C,  sub  nom. 
In  re  Chantler,  9  O.  L.  R.  529. 

Motion  for  New  Trial  —  Leave],  —  A 
motion  for  a  new  trial  in  a  criminal  cause 
can  be  made  before  the  Court  of  Appeal  only 
upon  leave  therefor  granted  by  the  Court 
before  which  the  trial  has  taken  place.  Rex 
V.  Fouquet,  Q.  R.  14  K.  B.  87. 

Kuisaaoe — Prosecution  —  Municipal  Cor- 
poration— Indictment — Preliminary  Inquiry — 
Prohibition  —  Chancery  Division,]  —  1.  A 
prosecution  of  a  municipal  corporation  for  a 
nuisance  in  not  keeping  a  public  street  in 
repair  can  only  be  by  indictment,  under  s. 
641,  S.-8.  2,  of  the  Criminal  Code.  2.  A  pre- 
liminary inquiry  cannot  be  taken  before  a 
magistrate  for  the  purposes  of  s.-s.  2.  3. 
The  Judges  of  the  Chancery  Division  of  the 
High  Court  of  Justice  for  Ontario  have  juris- 
diction at  common  law  and  by  "virtue  of  28  V. 
c.  18,  s.  2  (D.),  in  prohibition  in  criminal 
cases,  notwithstanding  that  no  Rules  have 
been  made  under  s.  533  (b)  of  the  Code,  and 
notwithstanding  the  provisions  of  s.  754. 
Motion  for  a  rule  nisi  to  set  aside  order  of 
Ferguson,  J.,  prohibiting  a  police  magistrate 
from  proceeding,  refused.  In  re  Regina  v. 
City  of  London,  21  Occ  N.  71,  32  O.  R.  326. 

Prelimliiary  Inquiry  before  Magis- 
trate —  Discretion — Evidence — Re-opening,] 
— In  a  criminal  matter  the  preliminary  en- 
qu6te  before  the  magistrate  in  respect  of  an 
offence  which  may  be  prosecuted  by  way  of 
information,  is  not,  properly  speaking,  the 
enqudte  of  the  complainant,  but  that  of  the 
magistrate.  2.  At  the  time  of  the  preliminary 
hearing,  after  the  enqudte  of  the  prosecution 
has  been  declared  closed,  and  nothing  has 
been  shewn  against  the  accused,  and  .even 
after  the  parties  have  been  heard  as  to  the 
legal  effect  of  the  evidence,  the  magistrate  has 
a  discretion  to  permit  the  prosecutor  to  re- 
open the  enqudte  to  make  more  ample  proof. 
Bilanger  v.  Mulvena,  Q.  R.  22  S.  C.  37. 

Private  Proseeutor  —  Right  to  Take 
Part  in  Proceedings.] — Held,  on  motion  for  a 
certiorari,  that,  though  it  is  the  right  of 
everyone  to  make  a  complaint  with  a  view  to 
the  institution  of  criminal  proceedings,  and 
also,  under  certain  circumstances,  to  prefei: 
a  bill  of  inaictment,  yet  the  prosecutor  is  no 
party  to  the  prosecution,  and  cannot  insist 
that  he,  or  counsel  retained  by  him,  shall  aid 
in  the  conduct  of  the  prosecution.  Rex  v. 
Oiknore.  23  Occ.  N.  298.  6  O.  L.  R.  286,  2  O. 
W.  R.  710. 
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Recognisance  —  Estreat  —  Ifotice.]  —  A 
recognizance  was  entered  into  by  the  de- 
fendant and  his  snrety  before  a  stipendiary 
magistrate,  conditioned  to  keep  the  peace  and 
to  appear  before  the  magistrate  on  a  day 
named.  The  defendant  failed  to  appear,  and 
the  recognizance  was  estreated  without  notice 
to  the  defendant  or  to  his  surety: — Held,  per 
Graham,  E.J.,  McDonald,  C.J.,  concurring, 
following  Regina  v.  Creelman,  25  N.  S.  Reps. 
404,  that  notice  was  necessary,  and  that  the 
order  estreating  the  recognizance  was  im- 
properly made: — Held,  otherwise  per  Town- 
shend,  J.,  and  Meagher,  J.,  following  the  dis- 
senting opinion  in  Regina  y.  Creelman. 
Regina  v.  Brooke,  11  Times  L.  R.  163,  re- 
ferred to  and  distinguished.  Crown  Rules  84, 
86,  and  87,  and  Criminal  Code,  ss.  916-922, 
discussed.  Rex  v.  Barrett,  36  N.  S.  Reps. 
135. 

Restitntlon  of   Stolen  Property — Ah- 

sence  of  Identification  at  Trial.] — ^The  pris- 
oner was  convicted  for  stealing  fi-om  the  per- 
son. At  the  trial  the  prosecutor  testified 
that  bank  notes  of  the  value  of  $70  were 
taken  from  him,  and  he  gave  the  denomina- 
tion of  the  notes,  wiiich  included  one  for  $20. 
Another  witness  testified  that  when  the  pris- 
oner was  arrested  and  brought  to  the  police 
station  she  was  searched  and  a  $20  bank  note 
and  some  smaller  notes,  amounting  in  all  to 
$28,  were  found  upon  her.  The  money  was 
not  produced  at  the  trial  nor  any  evidence 
given  to  identify  the  notes  found  on  the 
prisoner  with  the  stolen  notes.  After  the 
trial,  upon  the  ex  parte  application  of  the 
prisoner,  an  order  was  made  by  a  Judge  in 
the  County  Court  Judge*s  Criminal  Court, 
directing  tnat  the  money  found  on  the  pris- 
oner should  be  restored  to  her.  A  motion 
was  made  to  set  aside  the  order,  whereon 
judgment  was  reserved.  The  Judge  died 
without  delivering  judgment.  The  motion 
was  renewed  before  his  successor,  who  dis- 
missed the  application  to  set  aside  the  ex 
parte  order,  and  made  an  order  for  restitu- 
tion to  the  prisoner,  on  the  ground  that  the 
money  was  not  produced  and  identified  at  the 
trial  as  part  of  the  stolen  property.  Regina 
v.  Haverstock,  21  Occ.  N.  482. 

Suspended  Sentence  —  Estreating  Re- 
cognizance— Locus  Standi.} — The  defendant 
was  in  1887  convicted  of  libel,  and  released 
from  custody  upon  entering  into  a  recogniz- 
ance with  sureties  to  appear  and  receive 
judgment  when  called  upon.  The  private 
prosecutor  obtained  a  rule  nisi  calling  on  the 
defendant  to  shew  cause  why  he  should  not 
be  ordered  to  appear  at  the  next  assizes  to 
receive  judgment,  on  the  ground  that  he  had 
failed  to  be  of  good  behaviour  since  entering 
into  the  recognizance,  by  reason  of  his  having 
published  further  libels: — Held,  that  it  is 
only  upon  motion  of  the  Crown  in  such  cases 
that  the  recognizance  of  the  defendant  and 
his  bail  are  estreated,  or  judgment  moved 
against  the  offender: — ^Hleld,  also,  that,  apart 
from  this,  under  the  circumstances,  the  pro- 
secutor must  be  left  to  his  remedy  by  action 
or  indictment  against  the  defendant  in  re- 
gard to  the  libels  complained  of.  Rem  v. 
Young,  21  Occ.  N.  463.  2  O.  L.  R.  228. 

Trial  —  Juror  —  Order  to  Stand  64/ — 
Time,] — The  direction  to  a  juror  to  stand 
by  is  practically  a  challenge  for  cause,  and 
therefore  the  order  to  stand  by  must  be  given 


at  a  time  when  a  challenge  could  be  made; 
and,  inasmuch  as  the  right  to  challenge  must 
be  exercised  before  the  juror  has  taken  the 
book  in  order  to  be  sworn,  the  direction  to 
stand  by  can  only  be  given  before  the  juror 
has  received  the  book.  Rem  v.  Barsalou,  Q. 
K.   10  Q.   B.   180. 

Trial — Jur^ — Influence  Upon,  hy  Judges 
Remark — Conspiracy  —  Evidence  — Reserved 
Case — Prejudice  of  Juror — Neio  Trial— Affi- 
davits— Misconduct]  —  A  verdict  cannot  be 
impeached  in  consequence  Qf  an  observation 
made  by  the  Judge  presiding  while  the  trial 
was  proceeding,  unless  such  observation  was 
calculated  to  influence  the  jury  against  the 
defendant;  and  consequently,  a  remark  of  the 
presiding  Judge  to  the  defendant's  counsel 
while  the  jury  was  being  sworn,  that  **  if 
you  continue  to  challenge  every  man  who 
reads  the  newspapers,  we  shall  have  the  most 
ignorant  jurors  selected  for  the  trial  of  this 
cause,"  is  not  a  proper  ground  for  a  reserved 
case,  it*  having  no  tendency  to  influence  the 
jury  one  way  or  the  other.  2.  On  a  trial  for 
conspiracy  to  defraud  a  railway  company  by 
fraudulently  obtaining  information  of  the  se- 
cret audits  about  to  be  made  and  furnishing 
the  same  to  conductors  of  cars  to  enable 
them  to  be  prepared  for  the  audits,  proof 
that  information  of  this  nature  might  he- 
given  by  one  conductor  to  another  for  pur- 
poses other  than  to  defraud  the  company,, 
was  properly  excluded,  because  such  ques- 
tions could  not  disprove  the  object  of  the 
conspirac3r  or  throw  any  doubt  on  the  evi- 
dence which  had  been  adduced  to  shew  the- 
object  which  the  parties  had  in  view.  3.  An 
observation  by*  the  presiding  Judge,  in  his 
charge  to  the  jury,  to  the  effect  that  "  about 
forty  or  fifty  witnesses  had  been  examined 
for  the  purpose  of  establishing  the  defend- 
ant's good  character,  and  that  it  was  very- 
strange  that  it  should  take  forty  or  fifty  wit- 
nesses to  establish  it,"  is  not  an  irregularity 
which  can  constitute  a  ground  for  granting 
a  reserved  case.  4.  A  new  trial  should  not 
be  ordered  in  consequence  of  remarks  made* 
by  a  juror  tending  to  shew  prejudice,  unless 
it  be  shewn  that  he  was  so  prejudiced  as  to- 
be  unable  to  give  the  defendant  an  impartial 
trial.  5.  An  application  for  a  new  trial  on 
the  ground  of  improper  conduct  of  the  jury^ 
must  be  supported  by  affidavits  clearly  setting 
forth  the  alleged  irregularity,  and,  in  the  ab- 
sence of  full  proof  under  oath,  the  presump- 
tion is  that  the  jury  properly  performed  its 
duty.  6.  The  affidavits  of  jurors  are  not  ad- 
missible to  impeach  their  finding,  but  are  ad- 
missible to  support  and  confirm  the  presump- 
tion that  the  proceedings  of  the  jury  were- 
correct,  and  that  there  was  no  misconduct. 
Rea  v.  Carlin,  Q.  R.  12  K.  B.  368. 

Trial — Jury — Right  to — Assault — Crimi- 
nal Code.] — ^A  person  charged  with  assault 
occasioning  actual  bodily  harm  contrary  to- 
8.  262  of  the  Criminal  bode  is  not  entitled, 
under  s.  67  of  the  North- West  Territories 
Act,  to  be  tried  with  the  intervention  of  a 
jury.  Section  66  extends  to  all  minor  of- 
fences included  in  the  several  offences  speci- 
fically enumerated  therein.  Rex  v.  Hostetter, 
5  Terr.  L.  R.  363. 

Trial — Offence  Other  than  thai  for  which 
Prisoner    Committed.] — ^Held,    that,    notwith- 
standing   the    provisions    of    s.    773    of    the- 
Criminal    Code,    1892,    a   Judge   should   not^. 
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against  the  wish  of  a  prisoner,  give  his  con- 
sent, at  the  trial  before  him  without  a  jury 
which  the  prisoner  has  elected  to  take,  to  any 
charge  being  preferred  in  the  indictment  un- 
less it  is  clear  that,  while  it  may  be  more 
formally  or  differently  expressed,  it  is  sub- 
stantially the  same  charge  as  the  one  on 
which  he  was  committed  for  trial.  Rea  v. 
Carriere,  22  Dec,  N.  187,  14  Man.  L.  R.  52. 

Trial — Place  Other  than  Court  House.] — 
At  the  trial  of  an  indictable  offence  the  pre- 
siding Judge  has  the  power  to  order  the 
Court  to  be  adjourned  to  a  place  in  the  county 
other  than  the  Court  house,  for  the  purpose 
of  allowing  the  jury  to  hear  the  evidence  of 
a  witness  who  was  unable  through  illness  to 
leave  his  home.  Beof  v.  Rogers^  36  N.  B. 
Reps.   1. 

Tzial — Riffht  of  Juru — Stealing  Cattle.] 
— ^Although  the  punishment  which  may  be 
awarded  on  a  conviction  for  stealing  cattle 
is  greater  than  that  which  may  be  awarded 
on  a  conviction  for  stealing  certain  other 
classes  of  property,  a  person  charged  with 
having  stolen  cattle  the  value  of  which  does 
not,  in  the  opinion  of  the  trial  Judge,  exceed 
$200,  has  not  the  right  to  i>e  tried  by  jury. 
Regina  v.  Pachal,  20  Occ.  N.  192,  4  Terr.  L. 
R.   810. 

Tzial  —  Speedy  Trial  of  Indictable  Of- 
fences— Election  as  to  Mode  of  Trial — Time 
for — Indictment.]  —  When,  in  the  ordinary 
•ourse,  an  indictment  has  been  found  for  an 
offence  with  which  a  person  who  is  either  in 
custody  or  on  bail,  has  been  charged,  and 
such  indictment  has  been  returned  into  Court 
and  has  been  filed  of  record,  the  Court  is 
regularly  and  exclusively  seised  of  the  case, 
and  the  accused  has  no  right  then  to  ask  for 
a  speedy  trial  and  to  remove  the  case  and 
the  indictment  and  the  other  documents  form- 
ing the  record  to  the  special  Court  for  speedy 
trials.  Rew  v.  Komiensky,  Q.  R.  12  K.  B. 
463. 

Trial  —  8p€ed4f  Trial  of  Indictable  Of- 
fences— Election  as  to  Mode  of  Trial — Time 
for — Indictment.] — ^After  an  indictment  has 
been  found  against  the  accused  by  the  grand 
jary,  it  is  too  late  for  him  to  elect  for  speedy 
trial  without  a  jury  under  part  LIV.  of  the 
Criminal  Code.  Jurisdiction  to  hold  a  si>eedy 
trial  is  strictly  limited  by  the  terms  of  s.  765 
of  the  Criminal  Code,  and  such  jurisdiction 
is  only  conferred  where  the  accuseid  has  been 
committed  to  gaol  for  trial,  or  is  otherwise 
in  custody  awaiting  trial  on  the  charge 
against  him.  Rex  v.  Komiensky,  Q.  R.  12 
K.   B.  329. 

Trial  —  Speedy  Trial  of  Indictable  Of- 
fences — Election  as  to  Mode  of  Trial — Time 
for — Waiver — Plea  to  Indictment.]  —  Four 
accused  i)ersons,  after  a  preliminary  inquiry, 
were  committed  for  trial  for  conspiracy  to 
defraud,  but  no  bill  of  indictment  was  pre- 
ferred to  the  grand  jury  on  such  charge.  A 
bill  of  indictment,  however,  was  preferred  by 
the  Crown  counsel,  with  the  written  consent 
of  the  Judge  presiding  in  the  Court  of  King's 
Bench,  charging  the  four  accused  and  two 
other  persons  with  conspiracy.  Two  addi- 
tional bills  were  preferred  against  the  six 
persons,  charging  lliem  with  having  commit- 
ted other  indictable  offences,  and  the  grand 
jury  declared  the  three  bills  well  founded  and 
i>— 16 
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returned  them  into  Court  as  true  bills.  The 
accused,  when  arraigned,  severally  pleaded 
not  guilty  on  the  three  indictments,  but  when 
the  Court  was  proceeding  to  fix  a  day  for  the 
trials,  they  moved  that  an  order  be  made  al- 
lowing them, to  be  taken  before  a  Judge  of 
sessions  to  declare  their  option  for  speedy 
trial  on  the  indictments: — Held,  that  in  or- 
der to  waive  a  trial  by  jury  and  to  elect  to 
be  tried  by  a  Judge  of  sessions,  an  informa- 
tion must  have  been  laid  before  a  justice  of 
the  peace,  a  preliminaiy  inquiry  must  have 
been^  made,  depositions  giving  eviden<;»  con- 
cerning the  offence  charged  must  have  been 
taken,  and  the  accused  must  have  been  com- 
mitted for  trial.  Rex  y.  Gibson,  4  Can. 
Crim.  Cas.  451,  followed.  2.  Whenever  an 
accused  party  neglects  to  take  the  necessary 
steps  to  elect  for  a  trial  without  a  jury  in 
the  special  Court  for  speedy  trials,  before 
an  indictment  is  found  against  him  and  re- 
turned into  Court,  his  plea  to  such  indict- 
ment will  be  conclusive  against  him,  and  he 
cannot  afterwards  elect  for  a  speedy  trial 
without  a  jury:  Kegina  v.  Lawrence,  1  Can.. 
Crim.  Oas.  2^.  His  plea  to  the  indictment 
conclusively  and  exclusively  fixes  the  form. 
Rex  V.  Wener,  Q.  R.  12  K.  BL  320. 

Trial — Speedy  Trial  of  Indictable  Offences 
-jurisdiction  of  District  Magistrate — Crim- 
inal Code.] — A  district  magistrate  has  no 
jurisdiction  to  try'  a  person  for  an  indictable 
offence,  except  in  the  special  cases  provided 
by  law,  viz.^  the  indictable  offence  must  be 
one  which  is  triable  n)ef ore  the  general  or 
quarter  sessions  of  the  peace;  the  accused 
person  must  have  been  committed  or  bailed 
for  trial,  and  be  in  actual  custody  awaiting 
trial;  the  sheriff  must  have  notified  the  dis- 
trict magistrate  in  writing  that  such  person 
is  so  confined,  stating  his  name  and  the 
nature  of  the  charge  preferred  against  him; 
the  district  magistrate  must  thereupon  have 
caused  the  prisoner  to  be  brought  before  him, 
and,  after  having  obtained  the  depositions  on 
which  the  prisoner  .was  committed,  state  and 
describe  to  him  the  offence  with  which  he  is 
charged,  and  the  prisoner  must  then  have 
consented  to  be  tried  before  such  district 
magistrate  without  a  jury.  The  jurisdiction 
to  hold  a  speedy  trial  is  strictly  limited  by 
the  terms  of  ss.  765-767,  Criminal  Code,  and 
the  conditions  specified  in  these  sections  must 
be  strictly  complied  with,  on  pain  of  absolute 
nullity,  even  where  the  accused  has  expressly 
declared  that  he  consents  to  stand  his  trial 
before  the  district  magistrate  who  convicted 
him.  Rex  v.  Breckenridge,  Q.  R.  12  K.  B. 
474. 

Trial — Summary  Trial  —  Assault — Pen- 
altif — Right  to  Jury — Notification  by  Magis- 
trate's C/er A;.]— Section  785  of  the  Criminal 
Code,  1892,  as  re-enacted  by  63  &  64  V.  c 
46,  gives  to  the  police  magistrate  of  a  city  or 
town  power  to  impose  the  same  punishment 
for  a  common  assault  as  could  '  be  imposed 
upon  a  person  convicted  on  an  indictment, 
when  he  has  decided  to  treat  it  as  an  indict- 
able Offence  and  is  proceeding  under  the  sum- 
mary trials  part  of  the  Code.  2.  The  magis- 
trate may  ask  the  question  provided  for  by 
8.  786  of  the  Code  through  the  mouth  of  his 
clerk.  Rex  v.  Ridehaugh,  23  Occ.  N.  236, 
14  Man.  L.  R.  434. 

Venue  —  Indictment  —  Commitment  to 
Penitentiary — Warrant.]  — The  venue  men- 
tioned in  s.  609  of  the  Orhninal  Code,  1892, 
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means  the  place  where  the  crime  is  charged 
to  have  been  committed;  and,  in  cases  where 
local  description  is  not  required,  there  is  an 
implied  allegation  that  the  offence  was  com- 
mitted at  the  place  mentioned  in  the  venue 
in  the  margin  of  the  record.  It  is  of  no  con- 
sequence whether  or  not  the  trial  Court 
should  be  considered  an  inferior  court. — Un- 
der s.  42  of  the  Penitentiary  Act,  R.  S.  C. 
c.  182,  a  copy  of  the  sentence  of  the  trial 
court,  certified  by  a  Jud^e  or  by  the  clerk  or 
acting  clerk  of  that  court,  is  a  sufficient  war- 
rant for  the  commitment  and  detention  of 
the  convict.  Decision  of  Davies,  J.,  in  Ex  p. 
Smitheman,  24  Occ  N.  829,  35  8.  C.  R. 
189,  affirmed.  Sfniiheman  v.  The  King,  35 
S.  C.  R.  490. 


IV.   SUHMABT  Ck)IfVIOTIOir. 

App4Ma  —  Notice  to  Complainant  — 
Forum.]  —  Held,  that  a  notice  of  appeal 
neither  addressed  to  nor  served  upon  the 
prosecutor,  bat  addressed  to  and  served  upon 
one  only  of  two  convicting  justices  of  the 
peace,  is  insufficient,  though  it  appear  that 
when  the  notice  was  so  served  the  justice 
upon  whom  it  was  served  was  verbally  in- 
formed that  it  was  for  the  prosecutor. 
Keohan  v.  Cook,  1  Terr.  L.  R.  125,  followed. 
The  question,  whether  a  notice  of  appeal 
to  the  Supreme  Ooui:t  of  the  North-West 
Territories  instead  of  a  Judge  thereof  was 
valid,  was  raised  but  not  decided.  Ho9tetter 
V.   Thoma$,  4  Terr.   L.   R.  224. 

Appeal  —  Mof titrate  Stating  Cate  after 
Appeal — Ree  Jndicata,] — ^The  defendant  was 
convicted  before  a  stipendiary  magistrate  for 
violation  of  certain  regulations  made  under 
the  Fisheries  Act,  R.  8.  O.  c.  96,  s.  17,  and 
an  appeal  was  taken  to  the  County  Court 
for  district  No.  3,  where  the  conviction  was 
affirmed.  No  appeal  was  taken  from  the 
judgment  in  the  County  Court,  but  the  sti- 
pendiary magistrate  was  applied  to  to  state 
a  case  for  the  opinion  of  the  Supreme  Cburt, 
with  the  view  of  questioning  the  validity  of 
the  conviction,  which  he  did : — ^Held,  quash- 
ing the  case  stated,  that,  with  the  judgment 
of  the  County  Cburt  standing  in  the  way, 
the  defendant  was  precluded  from  asking  Uie 
stipendiary  magistrate  to  state  a  case  for  the 
purpose  of  attacking  the  conviction  in  the 
Supreme  Court.  The  judgment  in  the  County 
Court,  in  the  identical  case,  was  binding  as 
between  the  parties,  and  upon  the  stipend- 
iary magistrate,  and  the  matter  was  therefore 
res  adjudicata,  and  one  in  which  the  magis- 
trate could  not  be  asked  to  state  a  case. 
Rew  v.  Toumehend,  35  N.  S.  Rn>s.  401. 

Appeal — Notice  of — Parties  to  he  Served.] 
— ^A  notice  of  appeal  from  a  summary  con- 
viction (provincial)  served  upon  the  convict- 
ing magistrate  is  not  invalid  because  it  is 
not  also  addressed  to  and  served  upon  the 
respondent.  It  is  not  a  pre-requisite  to  the 
right  of  appeal  that  the  pei^ion  convicted 
should  have  been  taken  into  custody.  Quaere, 
whether  service  of  notice  of  appeal  on  the  re- 
spondent's solicitor  woul4  not  be  sufficient 
in  any  event.  Rew  v.  Jordan,  22  Occ.  N. 
219,  9  B.  C.  R.  33. 

Appeal — Payment  of  Fine  —  Security  — 
Money  Deposit — Return  to  Appellate  Court,] 


— A  peirson  by  paying  his  fine  on  a  summary 
conviction  loses  any  right  of  appeal  he  might 
otherwise  have  had  under  s.  880  of  the  Crim- 
inal Code.  Where  on  an  appeal  from  a 
summarv  conviction  an  appellant  nuikes  a 
money  deposit  in  lieu  of  recognisance,  the  de- 
posit, which  includes  both  the  fine  and  the 
security  for  costs  of  appeal,  should  be  re- 
turned by  the  justice  into  the  appellate 
Court,  and  in  default  the  appeal  cannot  be 
heard.    Rew  v.  Neuberger,  9  B.  C  R.  272. 

Appeal — Recognizance — Defect  in— Costs 
—^rder — Motion  to  Quash  — r  Orounds — Ad- 
dition o/.]— The  Court  may  allow  new 
grounds  to  be  added  on  shewing  cause  a^inst 
an  order  nisi  to  quash  an  order  dismissing 
an  appeal  from  a  conviction  under  the  Crim- 
inal Code,  granted  under  the  Rule  of  Court 
of  Michaelmas  term,  1899,  although  the  Rule 
requires  the  grounds  to  be  stated  in  the 
order. — ^A  recognisance  entered  into  under 
s.  880  (c)  of  the  Code  is  bad  if  the  word 
"  personally "  Is  omitted  from  the  condition 
to  appear  and  try  the  appeal  and  abide  the 
judgment  of  the  Court  tiiereupon.  And  the 
appellate  Court,  on  this  objection  being 
raised  to  the  recognisance,  has  jurisdiction  to 
dismiss  the  appeal  with  costs.  Rew  v.  Wed- 
derbum,  Ew  p.  Sprague,  36  N.  Bl  Reps.  213. 

Appeal  —  Recognizance  —  Sureties — Sta- 
tutory Requirements,]—^!!  an  appeal,  under 
8.  879,  Criminal  Code,  by  several  defendants 
from  a  summary  conviction,  the  recognisance^ 
must  be  that  of  two  sureties  besides  the 
appellant,  and  the  appeal  will  be  quashed  if 
the  recognizance  be  given  with  only  one 
surety.  2.  An  appeal  not  being  of  common 
law  right,  the  conditions  precedent  imposed 
by  the  statute  must  be  strictly  complied  with. 
3.  The  giving  of  security  is  an  eesential 
part  of  the  appeal,  and  unless  it  be  done  in 
the  manner  required  by  statute,  the  ^ving  of 
a  notice  of  appeal  will  be  unavailing^  and 
the  conviction  may  be  prosecuted  as  if  no 
notice  had  been  given.  Regina  v.  Joseph, 
Q.  R.  21  S.  C.  211. 

Appesd— Right  of  -—Plea  of  Guiltif.]^ 
A  person  who  has  pleaded  '*  guilty "  to  a 
charge,  and  has  been  summarily  convicted, 
may  raise  a  question  of  law  in  an  appeal 
under  s.  897  of  the  Criminal  Code,  but  on 
such  appeal  his  former  plea  of  '  guilty " 
estops  him  from  calling  upon  the  respondent 
to  prove  his  guilt.  So  far  as  his  guilt  or 
innocence  is  concerned,  he  is  not  a  "party 
aggrieved  "  within  the  meaning  of  s.  879  of 
the  Criminal  Code.  Rew  v.  Brook,  6  Terr. 
L.  R.  369. 

Appeal  to  Comity  Court — Habeas  Cor- 
pus Proceedings.] — Application  for  a  writ  of 
habeas  corpus.  The  prisoner  was  charged 
with  an  offence  under  s.  523  of  the  Criminal 
Code,  convicted  thereof  bv  the  police  magis- 
trate for  the  city  of  Rossland,  and  sentenced 
to  two  months*  hard  labour.  Immediately 
after  conviction  he  appealed  to  a  County 
Court,  and  Leamy,  Co. J.,  affirmed  the  con- 
viction : — Held,  dismissing  the  application, 
that  the  decision  of  the  County  Court  in 
appeal  from  a  summa^  conviction  is  final 
and  conclusive,  and  a  Supreme  Court  Judge 
has  no  jurisdiction  to  interfere  by  habeas 
corpus.  Rew  v.  Beamish,  21  Occ.  N.  60Q, 
8  B.   C.  R.   171. 
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Appeal  to  Judge  of  Suproane  Court, 
If .W.T. — Notice  of  appeal — InsufBdency  — 
Time*  of  sitting  of  Court  not  stated.  Re9  v. 
BHmacomhe   (N.W.T.),  2  W.  L.  B.  53. 

Gaae  Stated — Recognizance — Ca^h  De- 
potii  in  Lieu  of,] — Appeal  by  way  of  case 
stated  under  s.  900  of  the  Code.  Tl^e  de- 
fendant was  convicted  of  an  offence  under 
the  Act  to  restrict  the  Importation  and  Em- 
ployment of  Aliens.  Instead  of  entering  into 
the  recognizance  required  by  s.-s.  4  of  s.  900 
of  the  Code,  the  defendant  deposited  a 
marked  cheque  for  $100  with  the  convicting 
magistrate : — Held,  that  the  recognizance  was 
a  condition  precedent  to  the  jurisdiction  of 
the  Court  to  hear  the  appeal,  and  no  substi- 
tute was  permissible.  Rem  v.  Oeiaer,  21  Occ 
N.  604,  8  B.  C.  R.  169. 

Certiorari — Hahea9  Corpus  —  Keeper  of 
Baiody-house — Pleading  Ouilty — Trial  on  the 
Merits.] — ^The  offence  of  bein^  a  keeper  of 
a  house  of  ill-fame  is  an  indictable  offence, 
and  it  may  be  tried  either  before  a  jury  in 
the  ordinary  way,  or  before  a  police  magis- 
trate under  the  summary  trials  clauses,  or 
before  a  justice  of  the  peace  under  the  sum- 
mary convictions  clauses,  of  the  Code.  Upon 
an  application  to  quash  a  conviction  where 
the  prisoner  was  in  custody  when  the  matter 
came  up  on  certiorari: — Held,  that  a  writ 
of  habeas  corpus  was  necessary.  The  de- 
fendant was  convicted  by  a  police  magistrate 
after  pleading  guilty  to  a  charge  that  she  did 
**  unlawfully  appear  the  keeper  of  a  house  of 
ill-fame,*'  and  sentenced  to  be  imprisoned  for 
one  year  in  the  Andrew  Mercer  reformatory : 
—'Held,  that  the  conviction  might  be  treated 
as  having  been  made  under  the  summary 
convictions  clauses  of  the  Code,  although  the 
sentence  exceeded  the  power  of  the  magis- 
trate, and  that  such  conviction  might  be  sup- 
ported and  the  sentence  amended  under  thofe 
clauses: — ^Held,  also,  that  when  a  prisoner 
charged  before  a  magistrate  with  appearing 
the  keeper  of  a  house  of  ill-fame  had  pleaded 
guilty  to  such  charge,  there  was  a  trial  on 
the  merits,  and  that  such  person  was  to  be 
deemed  guilty  of  the  offence  of  keeping  a 
house  of  ill-fame.  Regina  v.  8pooner,  21 
Occ    N.    159,   32  O.   B.  451. 

Certiorari — Recognizance —  Sufficiency  of 
Justification — Appeal,] — ^An  affidavit  of  jus- 
tification upon  a  recognizance  given  pursuant 
to  Rule  of  Court  passed  under  s.  S&2  of  the 
Criminal  Code,  need  not  state  that  the  sur- 
ety is  worth  the  amount  of  the  penalty  over 
and  above  other  sums  for  which  he  is  surety. 
A  Bule  of  Court  made  under  s.  892  of  the 
Criminal  Code  requiring  sufficient  sureties 
for  a  specific  amount,  is  complied  with  if 
the  sureties  justify  as  being  possessed  of  pro- 
perty of  that  value,  and  as  being  worth  the 
amount  over  and  above  all  their  just  debts 
and  liabilities,  and  over  and  above  all  ex- 
emptions allowed  by  law.  Begina  v.  Bob- 
inet,  16  P.  B.  49,  not  followed.  Where  a 
conviction  is  attadced  on  the  ground  of  want 
of  jurisdiction,  the  mere  filing  of  a  recog- 
nizance by  the  defendant  on  an  appeal  there- 
from does  not  deprive  him  of  his  right  to  a 
writ  of  certiorari.  The  conviction  and  all 
other  proceedings  relating  thereto  having 
been  filed  by  lie  magistrate  under  s.  801 
of  the  Criminal  Code,  in  the  office  of  the 
clerk  of  the  Court  for  the  judicial  district  in 
which  the  motion  is  made,  a  motion  to  quash  ' 


the  conviction  can  be  made  without  the  issue 
of  a  writ  of  certiorari.  Section  892  of  the 
Criminal  Code  authorizes  the  requiring  of  a 
recognizance  only  where  the  conviction  is 
brought  before  the  Court  by  a  writ  of  cer- 
tiorari, and  no  recognizance  is  required  where 
such  a  writ  is  not  necessary  or  is  dispensed 
with.  Regina  v.  Ashcroft,  4  Terr.  L.  B. 
119. 

Certiorari — Right  to — Criminal  Code,  s, 
887 — Failure  of  Remedy  by  Appeal.] — Sec- 
tion 887  of  the  Criminal  Code,  which  enacts 
that  '*  no  writ  of  certiorari  shall  be  allowed 
to  remove  any  conviction  or  order  had  or 
made  before  any  justice  of  the  peace,  if  the 
defendant  has  appealed  from  such  convic- 
tion or  order  to  any  court  to  which  an  ap- 
peal from  such  conviction  or  order  is  auth- 
orized by  law,  or  shall  be  allowed  to  remove 
any  conviction  or  order  made  upon  such 
appeal,''  does  not  deprive  the  Court  of  the 
ri^t  to  quash  a  conviction  on  certiorari, 
where  the  convicting  justice  acted  as  a  par- 
tisan in  coUiision  with  the  prosecutor  and 
without  jurisdiction,  even  though  an  appeal 
has  been  taken  whidi  has  failed  by  reason  of 
the  refusal  of  the  justice  to  make  the  return 
required  by  law;  Landry,  J.,  dissenting.  In 
re  Kelly,  27  N.  H  Beps.  553,  discussed.  Rea 
V.  Delegarde,  E»  p.  Cowan,  36  N.  B.  Beps. 
503. 

Certiorari — Selling  Liquor  to  Indians  — 
View  of  Place  of  Sale,] — Motion  for  cer- 
tiorari to  remove  a  conviction  for  selling 
an  intoxicant  to  an  Indian.  The  magis- 
strate,  after  hearing  the  evidence,  but 
before  giving  his  decision,  went  alone 
and  took  a  view  of  the  place  of 
sale: — ^Held^  quashing  the  conviction,  that 
the  proceeding  was  unwarrantable.  2.  That 
8.  106  of  the  Indian  Act  and  s.  889  of  the 
Criminal  Code  do  not  prevent  proceedings  by 
certiorari  where  the  ground  of  complaint  is 
that  something  was  done  oontrary  to  the 
fundamental  principles  of  criminal  procedure. 
In  re  Sing  Kee,  21  Ckx!.  N.  220.  8  B.  C.  B. 
20. 

Certiorari — Warrant  of  Commitment  — 
Illegality — Refusal  to  Quash  —  Habeas  Cor- 
pus,]— When  a  person  is  in  custody  under 
a  warrant  of  commitment,  founded  on  a  good 
conviction,  the  Court  will  not  quash  the 
conmiitment  on  certiorari,  even  if  it  is  ille- 
gal. The  proper  procedure  is  by  way  of 
habeas  .corpus.  Rea  v.  Melanson^  Ea  p.  Ber- 
tin,  36  N.  B.  Beps.  577. 

Complaint — Description  of  Offence — Vn- 
certainty — Certiorari,]  — A  conviction  ob- 
tained upon  a  complaint  which  does  not  give 
a  clear  and  precise  description  of  the  alleged 
offence  or  contravention  of  a  statute  or  by- 
law will  be  quashed  upon  certiorari.  Car- 
Here  V.  City  of  Montreal  5  Q.  P.  B.  44. 

Costa  of  Diatreas  and  CoAToylns  to 
Oaol — Variance  between  Minute  and  Con- 
viction,]— ^The  costs  of  distress  and  of  con- 
veying to  gaol  are  obligatory  where  a  sum- 
mary conviction  imposes  a  nne  and  awards 
distress  and  imprisonment  in  default  of  dis- 
tress, and  therefore  the  omission  of  any  re- 
ference to  such  costs  in  the  minute  of  adjudi- 
cation will  not  invalidate  the  formal  convic- 
tion which  includes  them.  Rew  v.  Beagan 
{No,  2),  36  N.  S.  Beps.  208. 
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Fine — Distress — Hari    Lahour^Duplicity 
—  Warrant   of   Commitment  —  Habeas    Cor- 
pj^^.j  —  A    conviction,    which    attaches    hard 
labour  to   imprisonment  in  default  of  there 
being  sufficient  distress  to  levy  the  fine  im- 
posed,  is  bad.     A  conviction  which  charges 
an  offence  on  two  separate  days,  charges  two 
distinct  separate  offences,  and,  if  it  be  a  case 
where  s.  26  of  the  Summary  Convictions  Act 
applies,   is   bad;    a   warrant  of   commitment 
based  on  such  a  conviction  is  consequently 
bad.     It  is  a  usual,  convenient,  and  estab- 
lished practice  that  a  rule  nisi  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue 
should  also  require  cause  to  be  shewn  why, 
in  the  event  of  the  rule  being  made  absolute, 
the  prisoner  should  not  be  discharged  with- 
out the  actual  issue  of  the  writ  of  habeas 
corpus    and    without    his    being    personally 
brought  before  the  Court;  but  in  order  that 
the  rule  may  be  made  absolute  in  this  form, 
the   magistrate,   the  keeper   of   the  prisoner, 
and  the  prosecutor  should  all  be  served  with 
the  rule  nisi,  or  at  least  be  represented  on 
its  return.    Regina  v.  Farrar,  11  Occ.  N.  25, 
1    Terr.    L.    R.    306. 

Fine  —  Payment  to  Clerk  —  Illegality  — 
Quashing,] — ^A  conviction  by  the  Recorder's 
Court  of  Montreal  requiring  payment  of  a 
fine  to  the  clerk  of  the  Court,  and  not  to  the 
city,  is  illegal,  and  will  be  quashed  upon 
certiorari.  Wilcock  v.  Cit^  of  Montreal,  5 
Q.    P.    R.    126. 


Fine    and    Costs    or   Iniprisonment — 

Defendant    Submitting     to     Imprisonment  — 
Motion  for  Certiorari— -Deposit  of  Fine  and 
Costs—Refusal  of   Writ — Surrender   of  Pri- 
soner— Right  to  Return  of  Deposit.] — W.,  the 
plaintiff's   assignor,    having   been   condemned 
to  pay  a  fine  and  costs  for  an  infraction  of 
the  license  law,  and  to  imprisonment  in  de- 
fault,   sought    to    set    aside    the    conviction 
by  means  of  certiorari  proceedings,  after  hav- 
ing  suffered   part   of   the   imprisonment   im- 
posed.    He  deposited  with  the  defendant,  in 
his  capacity  oi  clerk  of  the  peace  at  Mon- 
treal, the  sum  of  $114.83,  the  amount  of  the 
fine   and   costs,   besides   $50  to   cover   subse- 
quent costs,  pursuant  to  s.  217  of  the  Quebec 
Liquor   License   Act,  63   V.   c.   12,   and  was 
released  from  prison.     The  writ  of  certiorari 
having  been   refused,   W.    surrendered    him- 
self again  as  a  prisoner,  and  offered  to  serve 
the  time  of  his  imprisonment,  but  claimed  at 
the  same  time  from  the  defendant  the  repay- 
ment of  the  $114.83.    The  latter  refused  and 
gave    as    reasons    that    W.,    in    making    this 
deposit    voluntarily    and    thus    obtaining    his 
freedom,  had  chosen  the  alternative  of  a  fine, 
and  the  judgment  setting  aside  the  writ  of 
certiorari    had    the    result    of    awarding    the 
deposit  in   payment  of  the  fine  to  the  mis- 
en-cause,   the   collector   of   revenue   of   Mon- 
treal : — Held,  that  this  deposit  possessed  only 
the  character  of  a  security,  and  courd  not  be 
converted   into   a  payment   of   the   fine   and 
costs ;  that  the  application  for  certiorari  oould 
not    take    awav    from    one   convicted    of   an 
offence  his  right  to  choose  to  submit  to  the 
term   of   imprisonment   to   which   he   is   con- 
demned, instead  of  paying  the  fine;  that  the 
writ  of  certiorari,   in  suspending  the  execu- 
tion of  the  sentence,  has  only  the  result  when 
it    is    discharged    of    rendering    the    person 
convicted  liable  to  his  term  of  imprisonment; 
and  if  he  makes  that  choice,  he  has  a  right 


to  repayment  of  his  deposit  representing  the 
fine  and  costs.  Wing  v.  Sicotte,  Q.  R.  26 
S.  C.  387. 


Impriaoament  —  Warrant  of  Commit- 
ment— Defects— Place  of  Offence — Time  for 
Commencement  of  Imprisonment  —  Court  of 
Reoordr—Copy  of  Sentence,] — ^A  motion  for 
the  discharge  of  S.,  a  prisoner  serving  a  term 
of  imprisonment  at  Dorchester  Penitentiary, 
was  based  upon  alleged  defects  in  the  war- 
rant of  commitment  signed  by  the  clerk  of 
the  County  Court  June's  Criminal  Court  at 
Halifax,  returned  by  the  warden  of  the  peni- 
tentiary as  the  authority  under  which  S.  was 
held: — Held,  that,  even  if  the  place  where 
the  offence  was  committed  was  not  stated  in 
the  body  of  the  record  of  conviction,  it  was 
covered  by  that  named  in  the  margin,  viz., 
*'  the  county  of  Halifax.** — Semble,  that  the 
"  copy  of  the  sentence  **  required  to  be  deliv- 
ered to  the  warden  of  the  penitentiary  (R. 
S.  C.  c.  182,  s.  42),  need  not  contain  all  the 
averments  essential  to  the  validity  of  an  in- 
dictment or  conviction : — ^Held,  that  the  docu- 
ment certified  by  the  warden  in  the  present 
case  as  his  authority  was  sufficient.  Rex 
V.  Smitheman,  24  Occ  N.  329. 

Injnrj  to  Property — Description  of  Of- 
fence.] — N.  L.  was  committed  to  gaol  under 
a  warrant  of  a  stipendiary  magistrate,  charg- 
ing him  with  having  at  L.,  in  the  county  of 
C.  B.,  "unlawfully  and  wilfully  destroyed 
and  damaged  property  owned  by  A.  M.  S.' 
on  the  24th  day  of  December,  1903  :**— Held, 
that  the  conviction  was  bad  because  it  did 
not  specify  the  injuries  and  the  nature  of  the 
property  injured.  Regina  v.  Spain,  18  O.  R. 
386.  followed.     In  re  Leary,  24^  Occ.  N.  70. 

Justice  of  tke  Peaee — Master  and  Ser- 
vant  Act — Refusal  to   Work — Information — 
Amendment — Form  of  Conviction-— Omissions 
— Distress— Costs.] — ^The     prosecutor     hired 
the  defendant  to  work  on  a  farm  and  paid 
for    the    defendant's    transportation    thereto. 
.The  defendant  worked  a  few  hours,  and  then 
left.     The  prosecutor  swore  to  an  informa- 
tion that  the  defendant  did  **  accept  the  sum 
of  $1.30  to  pay  his  fare  to  B.  on  the  con- 
dition that  the  said  amount  was  to  be  worked 
out,    and    refused    to    work    after    reaching 
this  place,  with   the  exception  of  4  hours," 
etc.    The  magistrate  issued  a  warrant  setting 
out  the  facts  stated  in  the  information  and 
adding    *'  consequently    obtaining   money    un- 
der false  pretences,**  and  the  defendant  was 
arrested.     The   magistrate   amended    the   in- 
formation by  adding  a  reference  to  the  Mas- 
ter and  Servant  Act.  1901.  but  the  inform- 
ation  was   not   re-sworn.     The   amended   in- 
formation   was    r^ad    over    to    the    prisoner 
and  he  was  informed  that  he  was  to  be  tried 
under  it  as  amended.    He  made  no  objection : 
the    prosecutor    gave    evidence,    and    the    de- 
fendant was  sworn  and  testified  on  his  own 
behalf.    The  magistrate  adjudged  that  the  de- 
fendant should  be  fined  $«5  and  $4.88  costs, 
and  if  the  amounts  were  not  paid  forthwith 
he  should  be  committed  to  gaol.     A  note  of 
the  conviction  was  made  and  a  formal  con- 
viction drawn  un.     The  conviction  form  was 
headed  "conviction  for  a  penalty  to  be  lev- 
ied bv  distress,"  but  no  such  term  was  men- 
tioned  in   the   body   of   it: — ^Held,   that    thfr 
nature  of  the  offence  was   sufficiently  clea.r 
in  the   original   information,   and  any   doubt 
was  removed  by  the  addition  of  the  reference- 
to  the  Act.     2.  That  the  information  having^ 
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been  read  over,  and  the  trial  proceeding  with- 
out objection,  and  the  magistrate  having  the 
prisoner  before  him,  even  if  brought  there 
improi>erly,  he  might  try  him  on  the  amended 
information  not  re-sworn,  although  the  Act 
required  an  information  on  oath.  3.  That 
the  Court,  being  satisfied  that  an  offence  of 
the  nature  described  in  the  conviction  had 
been  committed,  and  that  the  magistrate  had 
jurisdiction,  and  Uiat  the  punishment  im- 
posed was  not  excessive,  should  not  hold  the 
conviction  invalid  because  the  date  and  place 
of  offence  were  not  stated,  there  being  power 
to  amend.  4.  That  the  heading  formed  no 
part  of  the  conviction,  which  was  correctly 
drawn  under  the  statute.  5.  That  the  costs 
of  conveying  the  accused  to  gaol  being  omit- 
ted, was  a  matter  which  could  be  amended, 
if  necessary,  but  here  there  were  no  such 
costs,   as   the  prisoner  never  went  to  gaol. 

6.  That  there  was  special  power  by  1  Edw. 
VII.  c  2,  s.  14,  under  which  the  prisoner 
was  convicted,  to  award  imprisonment  in 
default  of  payment;  and  that  by  R.  S.  O. 
1897  c.  90,  s.  4,  that  power  covered  costs  as 
well  as  fine.  Rew  v.  Lewis,  23  Occ.  N.  190, 
5  O.  L.  R.  509,  2  O.  W.  R.  290,  5^6. 

Motion  to  Quash — Jurisdiction  of  Single 
Judge — Certiorari  —  Disorderly  House — In- 
mate— Pleading  Ouiltif—Form  of  Conviction 
— Summary  Conviction  or  Summary  Trial- 
Penalty  J\ — A  single  Judge  in  the  Territories 
has  jurisdiction  under  54  &  55  V.  c.  22,  s. 

7.  8.-8.  2,  to  hear  and  determine  applications 
to  quash  summary  convictions,  whether  the 
convictions  have  been  brought  into  Ck>urt 
by  certiorari  or  not.  If  the  conviction  have 
been  returned  to  the  clerk  of  the  Supreme 
Court,  by  virtue  of  ft.  102  of  the  N.  W.  T. 
Act,  the  issue  of  a  writ  of  certiorari  is  un- 
necessaiy.  The  defendant  pleaded  guilty  be- 
fore a  magistrate  of  being  an  inmate  of  a  dis- 
orderly house,  an  offence  punishable  either 
under  part  Xv.  of  the  Criminal  Code  (Vag- 
rancy), where  the  fine  on  summary  convic- 
tion is  limited  to  $50,  or  under  i>art  LV. 
(Summary  Trials  of  Indictable  Offences), 
where  the  fine  and  costs  together  must  not 
exceed  $100.  A  fine  of  $90,  with  $6.25 
costs,  was  imi>08ed,  but  the  conviction  was  in 
the  form  WW  prescribed  under  part  LVni. 
relating  to  summary  convictions,  and  not  the 
form  QQ  prescribed  under  part  LV.,  and 
did  not  contain  the  words  ''being  charged  be- 
fore me  the  undersigned,"  which  appear  in 
the  latter  form,  On  an  application  to  quash, 
the  conviction  was  sustained  as  a  good  con- 
viction under  part  LV.,  as  being  of  like  effect 
to  the  form  therein  prescribed;  the  amount 
of  the  fine  and  the  fact  that  the  accused  was 
not  charged  with  or  convicted  of  being  a 
loose,  idle,  or  disorderly  person,  indicating 
the  procedure  adopted  by  the  magistrate. 
The  omission  to  recite  that  the  accused  had 
been  charged  with  the  offence  before  him, 
a  fact  which  appeared  from  the  proceedings, 
is  a  matter  of  form  only,  and  not  sufficient 
to  void  the  conviction.  Rem  v.  Ames.  5  Terr. 
L.  R.  492. 

Motion  to  Quash  —  Practice  —  Duty  of 
Justice  to  Return  Depositions — Certiorari.] 
— Section  888  of  the  Criminal  Code  provides 
for  the  return  of  convictions  by  justices  into 
the  Court  to  which  the  appeal  is  given: — 
Semble,  apart  from  this  provision,  it  is  the 
duty  of  justices  to  make  return  also  of  the 
depositions  upob  wliich  t9ie  conviction  is 
founded. — ^Held,    that    papers    purporting    to 


be  the  depositions  relating  to  the  conviction 
having  been  returned  therewith,  they  should 
be  assumed  to  be  such  depositions;  that  they 
were  properly  befoie  the  Court,  and  a  writ  of 
certiorari  was  unnecessary.  Rex  v.  Rondeau, 
5  Terr.  L.  R.  478. 

Motion  to  Quash — Preliminar^y  Objec- 
tions —  Security  —  Cash  Deposit  —  Written 
Document — Certiorari —  Notice — Objection  to 
— Delay.] — On  the  return  of  a  rule  nisi  to 
quash  the  conviction' of  the  defendant  for  an 
offence  against  the  Liquor  License  Ordin- 
ance, it  was  objected  that  no  proper  security 
had  been  given,  as  required  by  Supreme 
Court  Rule  13.  It  appeared  by  the  certifi- 
cate of  the  registrar  that  $100  in  cash  had 
been  deposited  with  him  in  this  cause,  and 
that  such  sum  stood  to  the  credit  of  the 
cause  in  a  chartered  bank.  It  was  the  fact, 
however,  that  no  written  document  had  been 
deposited  with  the  registrar  stating  the  con- 
ditions upon  which  the  deposit  was  made. 
Rule  13  requires  the  deposit  to  be  made 
'*  with  a  condition  to  prosecute  such  motion 
and  writ  of  certiorari:" — ^Hleld,  that  no  writ- 
ten document  was  necessary,  the  money  being 
in  the  hands  of  the  registrar  for  the  pur- 
poses provided  by  law.  It  was  also  objected 
that  the  notice  did  not  give  the  name  of 
the  party  who  intended  to  apply,  nor  the 
name  of  the  Court  or  the  Judge  in  Cham- 
bers: —  Held,  that  the  Court  should  not 
entertain  this  and  other  like  objections,  for 
after  a  writ  of  certiorari  has  issued  the  ob- 
jections should  be  raised  by  a  substantive 
motion  to  quash  the  writ: — Held,  also,  that 
when  more  than  three  months  nave  inter- 
vened between  the  return  to  the  writ  of 
certiorari  and  the  motion  for  a  rule  nisi, 
the  preliminary  facts  must  be  taken  to  be  ad- 
mitted, and  an  application  to  quash  the  writ 
would  be  too  late.  Regina  v.  Davidson,  21 
Occ.  N.  98. 

Motion  to  Quash — Recognizance — Ineffi- 
ciency— Justice  of  the  Peace  —  Married  Wo- 
man— Separate  Estate.] — The  defendant  is  a 
necessary  party  to  the  recognizance  required 
upon  a  motion  to  quash  his  conviction;  and 
where  his  recognizance  was  invalid  because 
entered  into  before  a  justice  of  the  peace 
for  a  county  other  than  that  in  which  the 
conviction  was  made,  the  recognizance  of  his 
surety,  though  properly  taken,  was  held  bad 
also. — Semble,  that  a  recognizance  by  the 
wife  of  the  defendant  might  be  binding  in 
respect  to  her  separate  estate,  which  she 
connected  by  affidavit  with  her  recognizance. 
Rew  V.  Johnson,  24  Occ.  N.  266,  7  O.  L.  R. 
525,  3  O.  W.  R.  221.  222. 

Motion  to  Quash — Recognizance — ^Neces- 
sity for  defendant  joining  in — Company  de- 
fendant— Leave  to  deposit  money  in  lieu  of 
recognizance  —  Defective  condition  —  C768ts. 
Re  Western  Co-operative  Construction  Co. 
and  Brodsky   (Man.),  2  W.  L.  R.  541. 

Motion  for  Rule  Nisi  to  Quash — Un- 
tenable grounds — Like  motions  in  other  cases 
— Rule  granted  on  terms.  Rew  v.  McGinnes. 
1  O.  W.  R.  812. 

Ontario  Sunintary  Comriotions  Act — 

Criminal  Code.  s.  8^1 — Time  for  Laying  In- 
formation.]— The  Ontario  Summarv  Convic- 
tions Act,  R.  S.  O.  c.  90,  8.  2.  has^the  effect 
of  incorporating  s.  841  of  the  Criminal  Code, 
and    therefore,    in    the    case    of    any    offence 
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punishable  on  summary  conviction,  if  no  time 
IS  especially  limited  for  making  any  com- 
plaint or  laying  any  information  under  the 
Act  or  law  relating  to  the  particular  case, 
the  complaint  must  be  made  or  the  inform- 
ation laid  within  six  months  from  the  time 
the  matter  of  complaint  or  information  arose. 
Rex  V.  McKinnon,  22  Occ.  N.  161,  3  O.  L. 
R-  508.  1  O.  W.  IL  199. 

Special  Court — Ontario  Lfiquor  Act,  1902 
— Certiorari — Commitment  after  service  of — 
Discharge — Amendment — ^Error  in  name — Ad- 
judication— Sentence.  Rex  v.  Forster,  2  O. 
W.  R.  312,  5  O.  L.  R.  624. 

Two  Inf ormatloiui — Withdrawal  of  One 
— Canada  Temperance  Act,] — Under  s.  858 
of  the  Criminal  Code,  after  the  evidence  has 
been  heard,  the  magistrate  is  not  bound  either 
to  convict  or  discharge  the  defendant;  he 
may  allow  the  prosecutor  to  withdraw  the 
charge,  and  he  may  do  so  even  when  an- 
other information  for  the  same  Oiffence  has 
been  laid  by  the  same  prosecutor  against 
the  same  defendant,  and  the  determination 
thereof  is  still  pending.  Ex  p.  Wyman,  34 
N.  B.  Reps.  608. 


V.   SUMMABT  TBIAL. 


_  joy  —  Conviction — Information  — 
Facts  Necessary  to  he  Stated.] — Application 
for  habeas  corpus.  The  accused  was  charged 
with  being  a  "  loose,  idle  person,  or  vagrant," 
and  was  convicted  by  a  police  magistrate, 
and  sentenced  to  six  months'  imprisonment 
with  hard  labour.  The  conviction  described 
the  offence  in  the  same  terms  as  the  in- 
formation:— Held,  that  the  conviction  was 
bad  in  that  it  did  not  set  out  the  facts  con- 
stituting the  offence.  Under  s.  207  of  the 
Code  various  acts  constituting  vagrancy  are 
specified,  and  an  information  charging  vag- 
rancy should  shew  the  particular  facts  on 
which  the  prosecution  relies  to  establish  the 
offence.  Rex  v.  McCormack,  23  Occ.  N.  207, 
9    B.    C.    R.    497. 

Warrant  of  Gommitment  —  No  Con- 
viction Alleged — Habeas  Corpus — Return.] — 
On  an  application  for  a  writ  of  habeas  cor- 
pus, and  for  discharge  of  prisoner  detained  in 
-custody  under  a  warrant  of  a  justice  of  the 
peace  in  form  V.,  Criminal  Code,  s.  596 
(committal  for  trial),  the  wairant  did  not 
allege  a  conviction,  but  only  that  the  ac- 
cused had  been  charged  before  the  justice. 
The  conviction  upon  which  the  warrant  was 
issued  was  admittedly  bad,  but  an  amended 
conviction  was  returned  to  the  clerk  by  the 
justice  after  the  argument:  —  Held,  that 
where  a  warrant  of  commitment  upon  a  con- 
viction does  not  allejfe  that  the  prisoner  has 
been  convicted  of  an  offence,  the  conviction 
cannot  be  referred  to  in  order  to  support  the 
warrant.  Order  made  discharging  prisoner. 
— Semble,  that  had  the  warrant  shewn  the 
prisoner  to  have  been  convicted  of  some 
specific  offence,  even  though  insufficiently 
stated,  the  conviction  could  have  been  refer- 
red to,  to  support  it.  An  application  to 
discharge  a  prisoner  held  under  a  defective 
warrant  of  committal  in  execution  will  not 
be  adjourned  in  order  to  procure  the  return 
of  the  conviction  with  a  view  to  supporting 
the  warrant,  if  the  prisoner  has  been  actu- 
ally brought  up  on  a  habeas  corpus,  aliter 
where  he  has  not  been  brought  up.  Regina 
V.  Lalonde,  2  Terr.  L.  R.  281. 


Amaiilt  —  information  for  Indictable 
Offences — Conviction  for  Common  Assault — 
Jurisdiction  of  Magistrate  —  Indictment  — 
Court  —  Information.]  —  The  defendant  was 
tried  before  a  stipendiary  magistrate  on  an 
information  chargmg  him  with  committing 
an  assault  upon  J.  F.,  causing  bodily  harm. 
The  accused  having  consented  to  be  tried 
summarily,  in  accordance  with  s.  787  of  the 
Code,  was  tried  and  convicted  of  a  common 
assault  only : — Held,  that  s.  713  of  the  Code 
enabled  the  magistrate  to  convict  of  the 
common  assault  under  s.  265,  notwithstand- 
ing that  the  information  was  for  an  indict- 
able offence  under  s.  262,  as  the  latter  sec- 
tion includes  common  assault  2.  That  the 
contention  that  s.  713  only  applies  to  indict- 
ments. "  counts  *'  being  the  only  word  used, 
was  disposed  of  by  s.  3  (b)  of  the  Code, 
where  it  is  provided  that  the  expressions 
"indictment**  and  "count,"  respectively,  in- 
clude information  and  presentment,  as  well 
as  indictment,  and  also  any  plea,  replication, 
or  other  pleading,  and  any  record.  3.  That 
independently  of  the  statute  the  conviction 
was  good.  The  Queen  v.  Oliver,  30  L.  J. 
M.  12,  and  The  Queen  v.  Taylor,  L.  R.  1  C. 
C.  R.  194,  followed.  Rex  v.  Coolen,  36  N. 
S.  Reps.  510. 

Aaaault  and  Theft  —  Summary  Trial — 
Police  Magistrate — Election — ^e**  Court  for 
Jury  Trial— Amendment — Fresh  Election  — 
New  Trial.] — In  order  to  give  a  police  magis- 
trate jurisdiction  to  try  an  indictable  offence, 
namely,  a  charge  of  assault  and  robbing  pro- 
secutor of  30c.,  not  triable  summarily  by 
the  magistrate  except  with  the  prisoner's 
consent,  the  magistrate,  in  putting  the  pri- 
soner to  his  election  to  be  tried  before  him 
or  by  jury,  must  expressly  name  the  Court 
at  which  the  charge  can  probably  be  soonest 
heard;  and  it  is  immaterial  that  the  election 
is  made  by  counsel  representing  the  prisoner: 
Maclaren,  J. A.,  dissenting.  Regina  v.  Cock- 
shott,  [1898]  1  Q.  B.  582,  followed.  After 
the  election  of  the  prisoner  to  be  tried  sum- 
marily on  such  charge,  and  after  the  magis- 
trate has  entered  upon  the  trial  thereof,  he 
has  no  power  .to  amend  the  indictment  so 
as  to  cause  a  further  charge  to  be  preferred 
against  the  prisoner,  unless  the  prisoner  is 
again  put  to  his  election,  and  consents  to 
be  so  tried.  Rex  v.  Walsh,  24  Occ.  N.  82, 
7  O.  L.  R.  149,  2  O.  W.  R.  222,  3  O.  W. 
R.  31. 

EleotioA  —  Absence  of  Accused.] — ^A  pri- 
soner charged  with  theft  waived  prelimin- 
ary examination,  and  was  committed  for  trial. 
Upon  then  being  arraigned  before  the  junior 
Judge  of  the  County  Court  he  consented  tu 
be  tried  by  **  the  said  Judge  without  a  jury :" 
— Held,  that  s.  767  of  the  Criminal  Code, 
as  amended  by  G3  &  64  V.  c.  40  (D.),  con- 
templates an  election  to  be  tried  in  a  certain 
way  and  not  necessarily  by  the  Judge  before 
whom  the  election  is  made;  that  the  election 
in  question  having  been  given  in  a  limited 
form  was  void;  and  that  the  senior  Judge 
could  not  proceed  with  the  trial  of  the  ac- 
cused.— Held,  also,  that  a  person  accused,  by 
waiving  preliminary  investigation  and  thiis 
accepting  committal  without  deposition^ 
taken,  foregoes  his  right  to  a  speedy  trial 
and  cannot  make  an  election  effectual  to 
confer     jurisdiction: — Held,     further,     that, 
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unless  in  the  case  of  misconduct  rendering  it 
impracticable  to  continue  the  proceedings  in 
his  presence,  or  at  his  request  and  with  the 
permission  of  the  Court,  the  trial  of  a  person 
accused  of  felony  cannot  proceed  in  his  ab- 
sence. In  rt  Rem  v.  MeDougall,  24  Occ.  N. 
324,  8  O.  L.  R.  30.  3  O.  W.  R.  760. 

Ele«tioa  —  Absence  of  preliminary  in- 
quiry by  magistrate — Neglect  to  inform  pris- 
oner of  time  of  next  sitting— Conviction — 
Invalidity  —  Discharge.  Rew  v.  Williama 
(B.C.),  2  W.  L.  R,  410. 

Eleotion — ^Amendment  of  charge — Substi- 
tution of  earlier  date  for  offence — Seduction 
of  girl  under  sixteen — Necessity  for  new  elec- 
tion. Rew  V.  Lacelle,  6  O.  W.  R.  911,  11  0>. 
L.  R.  74. 

Eleetioa  —  DepoBitiona  Discloiing  More 
8eriou8  Offence.] — Where  the  depositions  dis- 
close an  offence  which  could  not  have  been 
disposed  of  by  speedy  trial,  the  prisoner  will 
not  be  allowed  to  elect  for  speedy  trial  if  the 
Crown  intends  to  lay  the  more  serious  charge, 
even  though  he  is  committed  for  an  offence 
which  may  be  disposed  of  by  speedy  trial. 
Re^  V.  Preston,  11  B.  C.  R.  159.  1  W.  L.  R. 
17. 

ja»etiour—N.  W.  T.  Act— Re-trial— New 
Election — Duty  of  Judge,] — ^The  North-West 
Territories  Act,  R.  S.  C.  c.  50,  s.  67  (section 
substituted  by  54  &  55  V.  c.  22)  provides 
that  "  when  the  person  is  charged  with  any 
other  criminal  offence,  the  same  shall  be 
tried,  heard,  and  determined  by  the  Judge 
with  the  intervention  of  a  jury  of  six,  but 
in  any  such  case  the  accused  may.  with  his 
own  consent,  be  tried  by  a  Judge  in  a  sum- 
mary way,  and  without  the  intervention  of 
a  jury:" — ^Held,  that  the  consent  of  the  ac- 
cused does  not  make  it  imperative  uiK>n  th» 
Judge  to  try  the  charge  without  the  inter- 
vention of  a  jury.  It  appears  to  be  assumed 
by  the  Ctourt  that  where  the  accused  had 
been  tried  by  a  Judge  with  the  intervention 
of  a  jury  who  disagreed  and  were  discharged, 
and  the  accused  was  brought  up  again  for 
trial,  the  Judge  on  the  second  trial  might, 
had  he  seen  fit,  have,  on  the  accused^s  con- 
sent, tried  him  without  the  intervention  of 
the  jury.  Reffina  v.  Brewster  (No.  i),  2 
Terr.   L.   R.  353. 

Eleotlon  —  Withdrawal.}  —  A  prisoner 
who,  on  being  brought  before  the  County 
Judge's  Oiminal  Court,  elects  to  be  tried 
summarily  by  the  Judge,  cannot  be  allowed 
afterwards  to  withdraw  his  election;  no  pro- 
vision therefor  having  been  made  in  the 
Criminal  Code.  ss.  702-781,  such  as  the  amend- 
ment to  8.  767  with  regard  to  elections  to  be 
tried  by  a  jury.  Rea^  v.  Keefer,  21  Occ.  N. 
585,  2  O.  L.  R.  672. 


—  Consent  —  Felony  —  Mis- 
demeanour.    Rem  V.  Fox.  2  O.  W.  R.  728. 

Inmate  of  House  of  Ill-fame — Juris- 
diction of  Stipendiary  Magistrate  —  Piinish- 
ment.] — ^The  defendant  was  convicted  before 
a  stipendiary  magistrate  of  being  an  inmate 
of  a  house  of  ill-fame,  and  sentenced  to  im- 
prisonment at  hard  labour  for  one  day,  and  to 
forfeit  and  pay  $60,  and  in  default  of  pay- 
ment to  a  further  term  of  imprisonment  for 
six  months,  unless  the  sum  should  be  sooner 


paid.  She  was  arrested  and  imprisoned  un- 
der a  warrant  issued  on  the  conviction,  and 
an  application  was  made  for  a  writ  of  habeas 
corpus  to  test  the  legality  of  her  imprison- 
ment:— Held,  that  the  conviction  was  under 
Part  LV.  of  the  Criminal  Code,  and  the  trial 
was  a  summary  trial  of  an  indictable  of- 
fence, and  not  a  summary  conviction.  The 
jurisdiction  is  given  by  s.  783  (f)  of  the 
Code.  The  following  section  makes  the  jur- 
isdiction of  the  magistrate  absolute  in  re- 
spect of  the  particular  offence,  and  inde- 
pendent of  the  consent  of  the  person  charged. 
Section'  788  fixes  the  punishment  which  the 
magistrate  on  summary  trial  of  indictable  of- 
fences may  inflict  upon  the  person  convicted 
in  respect  of  all  the  crimes  mentioned  In  s. 
783.  except  theft  and  attempt  to  commit 
then,  the  punishment  for  which  is  provided 
by  8.  787.  The  punishment  inflicted  was  not 
in  excess  of  that  authorized  by  the  Code,  and 
is  not  limited  to  that  prescribed  by  s.  206. 
The  jurisdiction  of  the  magistrate  to  try  the 
offence  charged  under  Part  LV.  of  the  Code 
and  to  inflict  the  punishment  which  he 
awarded  was  quite  clear,  and  no  ground  had 
been  shewn  for  the  discharge  of  the  prisoner. 
Rew  V.  Roberts,  21  Occ.  N.  314. 

Jury  —  Election  —  Withdrawal — Refusal 
of  Judge  to  Dispense  with  Jury.} — ^The  N. 
W.  T.  Act,  R.  S.  C.  1886  c.  50,  s,  67  (sec- 
tion substituted  bv  54  &  55  V.  c.  22,  s.  9). 
provides  that  "when  the  person  is  chargeu 
with  any  other  criminal  offence  the  same 
shall  be  tried,  heard,  and  determined  by  the 
Judge,  with  the  intervention  of  a  jury  of  six ; 
but  in  any  such  case  the  accused  may,  with 
his  own  consent,  be  tried  by  a  Judge  in  a 
summary  way  and  without  the  intervention 
of  a  jury:" — ^Held,  that  in  the  event  of  the 
accused  electing  to  be  tried  by  a  Judge  alone, 
the  Judge  is  not  bound  so  to  try  the  case,  but 
may  insist  upon  the  intervention  of  a  jury. 
So  held,  where  the  accused  was  first  tried 
with  the  intervention  of  a  jury,  who  dis- 
agreed, and  upon  a  second  trial  coming  on 
withdrew  his  first  election  and  elected  to  be 
tried  by  the  Judge  alone.  Regina  v.  Wehster, 
2  Terr.  L.  R.  236. 

Keeping  Bawdy  House — Consent — Con-^ 
viciion  —  Date  of  Offence  —  Discharge  of 
Prisoner — Protection  against  Actions.} — The 
defendant  was  summarily  tried  without  her 
consent  and  convicted  for  keeping  a  disorder- 
ly house,  that  is  to  say,  a  common  bsiwdy 
house,  and  was  sentenced  to  pay  a  fine,  and 
in  default  to  be  imprisoned  at  hard  labour: 
— 'Held,  that,  as  she  was  charged  and  pun- 
ished under  the  combined  operation  of  ss.  198 
and  958  of  the  Criminal  Code,  the  magistrate 
could  lawfully  try  her  only  after  having  ob- 
tained her  consent  under  s.  785,  and  for 
want  of  such  consent  the  conviction  was 
wholly  without  jurisdiction  and  void.  Nor 
could  the  proceedings  be  sustained  under  s. 
783  (f)  of  the  Code,  nor  under  s.  207  (j). 
2.  The  conviction,  which  was  in  the  form 
QO,  declared  that  the  defendant  had  been 
guilty  of  the  offence  "  on  the  21  st  day  of 
April,  A.D.  1901,  and  on  divers  other  days 
and  times  during  the  month  of  April :" — 
Held,  that  it  was  bad,  as  it  might  be  read  as 
indicating  the  commission  of  an  offence  subse- 
quent to  the  laying  of  the  information  (the 
date  of  which  was  the  29th  April)  and  in- 
cluding thp  date  of  the  conviction  (the  30th 
April.)     Ex  p.  Kennedy,  27  N.  B.  Reps.  493, 
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followed.  3.  Held,  also,  following  In  re 
Moore,  33  C.  L.  J.  400,  that  where  relief 
from  imprisonment  was  given  as  in  this  case 
under  R,  S.  N.  S.  1900  c.  181.  the  Judge 
(;an  only  protect  from  civil  action,  at  the  in- 
stance of  the  applicant,  in  respect  to  the  im- 
prisonment from  which  she  is  discharged, 
the  keeper  of  the  common  gaol  in  which  she 
was  detained.  Rea  v.  Keeping,  21  Occ  N. 
508. 

Obstmetinc  Peace  Officer — Consent J\ 
— A  person  charged  with  obstructing  a  peace 
officeb  in  the  execution  of  his  duty  ma^,  with- 
out his  own  consent,  be  tried  summarily  by 
the  magistrate.    Rem  v.  Jack,  9  B.  C.  R.  19. 

ObstrvctiifcK  Peace  Officer — Consent  of 
Acc%uedJ\ — ^Held,  that  a  person  charged  with 
obstructing  a  peace  officer  in  the  execution 
of  his  duty  may  >be  tried  summarily  by  a 
magistrate  without  the  consent  of  the  accused. 
See  Criminal  Code,  ss.  144,  783-6.  Semble, 
that  a  magistrate  is  not  bound  to  inform  an 
accused  of  the  exact  sections  of  the  Code 
under  which  the  proceedings  are  being  takea. 
Regina  v.  Orossen,  3  Can.  Crim.  Gas.  152, 
not  followed.  Rem  v.  Nelson,  21  Occ.  N. 
456,  8  B.  C.  R.  110. 

Powers  of  Mmt^utrate— Thefts-Attempt 
to  Commit — Description  of  Offence — Warrant 
of  Commitment — Absence  of — Order  for  Fur- 
ther Detention,]  —  It  is  competent  for  a 
magistrate  upon  the  summary  trial  before 
him  of  a  prisoner  charged  under  s.  783  (a) 
of  the  Criminal  Code  with  having  committed 
theft,  to  convict  him  of  the  offence  of  attempt- 
ing to  commit  it  provided  for  in  8.-s.  (b). 
The  offence  of  theft  from  the  person  is  suffi- 
ciently described  in  popular  language  as  pick- 
ing the  pocket  of  a  person.  To  authorise  the 
detention  of  a  person  under  a  conviction  there 
should  be  a  warrant  of  commitment;  but 
where  there  was  none,  and  the  conviction  it- 
self was  lodged  with  the  raoler  as  his  au- 
thority for  the  detention,  there  being 'an  of- 
fence proved  and  a  proper  conviction  for  the 
offence,  and  no  merits  on  the  part  of  the 
prisoner^  the  Judge  before  whom  the  prisoner 
was  brought  upon  habeas  corpus  exercised 
the  power  conferred  by  s.  752  of  the  Code, 
and  directed  that  the  prisoner  should  be  fur- 
ther detained  and  that  the  convicting  mmsh- 
trate  should  issue  and  lodge  with  the  gaoier 
a  proper  warrant.     Rem  v.  Morgan    21  Occ 

^\.^'J^P-  h  «•  413.  (Affim^  by  th; 
X*^'^'^xT®t«^R^*^'  20th  November.  1901.  21 
Occ.  N.  583.) 

Without  'Conaent    of    Prisoner-^Con- 

viction— Discharge  from  gaol—Second  prose- 
cution.    Rem  v,  Kennedy.  1  O.  W.  R.  31. 


VI.  Mtscelianeous. 

C'^-mmAi^t  of  Judsre — Resenrved  Case — 
AnvUcation  for  after  f^entence,"]  —  On  the 
^»-i"l  of  a  prisoner  indicted  for  stealing,  the 
Judse,  m  his  charpe  to  the  jury,  called  atten- 
tion to  the  fact  that  the  prisoner  was  not 
called  to  testify  on  his  own  behalf,  and 
warned  the  jury  that  they  were  not  to  take 
that  fact  to  his  prejudice;  but  added,  if  he 
were  an  innocent  man  he  could  have  proved 
that  at  the  time  of  the  offence  he  was  not 
in  the  vicinity  where  the  theft  took  place: — 
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Held,  that  this  was  "  comment "  within  the 
meaning  of  s.  4  (2)  of  the  Canada  Evidence 
Act,  1893.  It  is  not  too  late  after  the  sen- 
tence has  been  impo«ed  to  ask  to  have  a  case 
reserved  for  the  opinion  of  the  Cburt.  Rem 
V.  McGwire,  36  N.  B.  Reps.  609. 

CoATiction     under     Idqvor     Iiicense 

Act — Arrest  under  Justices^  Warrant — Pri- 
soner Found  in  Another  County  —  Warrant 
not  Indorsed — Unlawful  Caption — Legal  De- 
tention— Habeas  Corpus — Reference  to  Divi- 
sional Court — Conviction  for  Second  Offence 
— Form — Finding  of  Previous  Conviction — 
Order  of  Proceedings — Amendment.] — Appeal 
by  prisoner  from  order  of  Anglin,  J.,  upon 
the  return  of  the  habeas  corpus  and  certiorari 
in  aid,  refusing  to  discharge  the  prisoner 
and  remanding  him  to  the  custody  of  the 
keeper  of  a  common  gaol.  The  prisoner  was 
convicted  for  a  second  offence  of  selling  liquor 
without  license.  He  was  sentenced  to  impris- 
onment with  hard  labour  for  4  months.  The 
gaoler  made  his  return  to  the  habeas  corpus, 
assigning  the  warrant  of  commitment  as  the 
cause  of  detention.  The  conviction  and  pro- 
ceedings before  the  magistrate  were  returned 
upon  the  writ  of  certiorari  in  aid,  and  an 
amended  conviction  was  also  returned.  It 
was  objected  that  the  warrant  was  defective 
in  form;  that  the  arrest  thereunder  was 
irregular  or  void,  the  warrant  not  having 
been  backed  by  a  justice  of  the  peace  of  the 
County  of  Victoria,  in  which  county  the  pris- 
oner was  arrested,  and  whence  he  was  taken 
to  gaol.  It  was  contended  that  the  convic- 
tion, as  well  in  its  amended  as  in  its  original 
form,  was  invalid,  as  the  finding  in  respect 
of  the  previous  conviction  was  omitted  in  the 
latter  and  imprbperly  set  forth  in  Uie  former, 
and  also  because  the  magistrate  had  entered 
upon  the  inquiry  as  to  the  previous  convic- 
tion before  adjudicating  upon  the  guilt  of 
the  prisoner  in  respect  of  the  charge  then 
before  him,  contrary  to  the  provisions  of  sec 
101  of  the  Liquor  License  Act: — ^Held.  all 
the  objections  urged  against  the  proceedings 
failed.  The  second  deposition  of  Chief  Con- 
stable Jarvis  shews  that  the  magistrate  had 
already  adjudicated  upon  the  charge  laid  in 
the  information  then  before  him  before  en- 
tering upon  the  inquiry  as  to  the  fact  of 
the  previous  conviction.  The  affidavits  from 
which  it  was  argued  that  he  had  probably  not 
done  so  are  too  vague  and  indefinite  to  war- 
rant an  assumption  to  the  contrary  of  the 
deposition ;  but  the  amended  conviction, 
though  carelessly  prepared  and  not  following 
accurately  the  form  given  in  the  schedule 
to  the  Act,  of  the  conviction,  may  be  amended 
upon  the  evidence:  1  Edw.  VII.  ch.  13  (O.)  ; 
Criminal  Code,  sees.  •  889,  896.  There  is 
nothing  in  the  objection  that  the  arrest  waa 
made  in  the  county  of  Ontario  without  the 
warrant  having  been  backed  by  a  justice  of 
that  county.  The  warrant  of  commitment 
is  sufficient  to  justify  the  prisoner's  detention 
in  the  gaol  of  the  proper  county,  and  the 
Court  will  not,  on  habeas  corpus,  inquire 
into  any  irregularity  in  his  caption.  The 
distinction  in  this  respect  between  the  prac- 
tice in  criminal  and  civil  cases  has  oeen 
settled  too  long  and  too  firmly  to  admit  of 
the  point  being  now  debated.  Regina  v. 
Jones,  8  Occ.  N.  332  overruled,  appeal 
dismissed.  Rem  v.  Whitesides,  4  O.  W.  R. 
113,   237,   25  Occ.   N.   33,  8  O.  L.   R.  6B2. 

Jud^  of  Sesaiona — Acting  for  Recorder 
— Conviction  —  Jitrisdiction,] — A     conviction 
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and  sentence  rendered  by  a  Judge  of  the 
sessions  of  the  peace,  acting  for  the  recorder 
of  Montreal,  are  valid.  Deschamps  v.  ValUe, 
7    Q.    P.    R.   231. 

Jnzisdiotion  of  Masiatrate — Constitu- 
tional Law  —  Constitution  of  Criminal 
Courts:] — ^By  a.  785  of  the  Criminal  Code 
any  person  charged  before  a  police  magistrate 
in  Ontario  with  an  offence  which  might  be 
tried  at  the  General  Sessions  of  the  Peace, 
may,  with  his  own  consent,  be  tried  by  the 
magistrate  and  sentenced,  if  convicted,  to 
the  same  punishment  as  if  tried  at  the  Gene- 
ral Sessionsi.  By  an  amendment  in  1900 
the  provisions  of  this  section  were  extended 
to  police  and  8tipendiai<y  magistrates  of  cities 
and  towns  in  other  parts  of  Canada: — Held, 
that,  though  there  are  no  Courts  of  General 
Sessions  except  in  Ontario,  the  amending 
Act  is  not  therefore  inoperative,  but  gives  to 
a  magistrate  in  any  other  province  the  juris- 
diction created  for  Ontario  by  s.  785.  Though 
the  organifation  of  Courts  of  criminal  juris- 
diction is  within  the  exclusive  powers  of  the 
legislature,  the  Parliament  of  Canada  may 
impose  upon  existing  Courts  or  individuals 
the  duty  of  administering  the  criminal  law, 
and  their  action  to  that  end  need  not  be 
supplemented  by  provincial  legislation.  In 
re  Vancini,  24  Occ.  N.  2«5,  34  S.  C.  R. 
621. 

lieaTe  to  Appeal — Conviction  for  theft 
— Evidence  for  jury — Weight  of  evidence — 
Conduct  of  case.  Rea  v.  Callaghan,  2  O. 
W.  E.  1141. 


title  by  information  of  inti-usion;  Davies,  J., 
dissenting.  Judgment  in  Elmmerson  v.  Mad- 
dison,  36  N.  B.  Reps.  260,  reversed.  Mad- 
dison  V.  Emmerson,  24  Occ.  N.  204,  34  S. 
C.  R.  533. 

Contract  for  Grant  of  Public 
Domain — Breach  of — Exchequer  Court  — 
Petition  of  Right.]  —  The  Exchequer  Court 
of  Canada  has  jurisdiction  in  respect  of  a 
claim  arising  out  of  a  contract  to  grant  a 
portion  of  the  public  domain  made  under  the 
authority  of  an  Act  of  Parliament.  .  2.  Such 
a  claim  may  be  prosecuted  by  'a  peition  of 
right.  3.  Where  the  Court  has  jurisdiction 
in  respect  of  the  subject-matter  of  a  petition 
of  right,  the  petition  is  not  open  to  objec- 
tion on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought  thereby. 
If,  on  the  other  hand,  there  is  no  jurisdiction, 
no  such  declaration  should  be  made.  Clark 
V.  The  Queen,  1  Ex.  C.  R.  182,  considered. 
Qu'Appellej  Long  Lake,  and  Saskatchewan 
Raitroad  and  Steamboat  Co.  v.  The  King, 
21  Occ  N.  283,  7  Ex.  C.  R.  105, 
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CBOWN. 

I.  CmwN  Lands,  497. 
II.  Expropriation,  502. 
III.  Public  Works,  507. 
IV.  Other  Cases,  518. 

I.  Crown  Lands. 

AdTorso  Possossioa — Information  of  In- 
Irusian.] — ^Though  there  has  been  adversei 
pof^ession  of  Crown  lands  for  more  than 
twenty  years,  the  Act  21  Jac.  I.  c.  14  does 
not  prevent  the  Crown  from  validly  grant- 
ing   the    same    Without    first    re-establishing 


Grown  Grant  —  Concealment — Revoca- 
tion,]— Action  to  set  aside  a  Crown  grant 
to  the  defendant  on  the  ground  that  it  was 
erroneously  and  improvidently  granted.  The 
land  covered  by  the  grant  was  in  the  town 
of  Sydney,  but  in  the  application  it  was 
described  as  "  near  the  town  of  Sydney." 
Moreover,  it  was  included  in  the  description 
of  land  expropriated  by  the  town  of  8ydne> 
under  legislative  sanction  and  afterwards 
conveyed  by  the  town  to  a  company.  These 
circumstances  were  withheld  from  the  officers 
of  the  Crown,  when  the  grant  was  made: — 
Held,  that  the  action  must  succeed,  the 
Crown  having  acted  upon  a  mistake  and 
upon  a  false  statement.  Attorney-General  v. 
McNulty,  11  Gr.  281,  followed.  Attorney- 
General  v.  McGowan,  24  Occ  N.  136. 

Crown  Grant — Person  in  Occupation  — 
Permission — Estoppel — Non-disclosure  —  Col- 
lateral Proceedings,] — ^In  an  action  to  re- 
cover land,  the  plaintiffs  relied  upon  a  grant 
from  the  Crown  dated  the  14th  March,  1891. 
The  defendants  limited  their  defence  to  a 
portion  of  the  land  claimed,  and,  as  to  that 
portion,  depended  upon  title  acquired  in  1893, 
from  ri.,  who  entered  as  a  servant  of  the 
plaintiffs,  and,  by  their  permission,  erected  a 
house  on  the  land  in  1890: — Held,  that  the 
possession  of  BL  was  not  suflScient  to  prevent 
the  Crown  from  granting  to  the  plaintiffs; 
that  H.  having  entered  by  the  plaintiffs'  per- 
mission, both  the  defendants  and  H.  were 
estopped  from  denying  the  plaintiffs*  title; 
that  if  the  Crown  was  misled  by  the  omis- 
sion of  the  plaintiffs  to  disclose  in  their  peti- 
tion, that  the  land  was  in  the  occupation  of 
H.,  that  objection  could  not  be  raised  by  a 
third  party,  in  collateral  proceedings,  but 
must  l^  raised  in  a  proceeding  to  be  taken 
before  the  Governor  in  council  to  have  the 
grant  vacated;  and  that,  the  case  was  not 
within  the  provisions  of  R.  S.  (5th  series) 
c.  9,  and  that  the  occupancy,  being  that  of 
a  person  in  possession  by  permission  of  the 
plaintiffs,  did  not  require  to  be  disclosed. 
Lakeview  Mining  Co,  v.  Moore,  36  N.  S. 
Reps.   333. 

Iieaoe  of — Building  erected  by  lessee — 
Interference  with  right  at  access  to  canal — 
Action — ^Parties.  Slater  v.  Dominion  Supply 
Co.,  3  O.  W.  R.  254. 
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Lien — Dominion  Lands  Act  Amendment, 
J897 — Registry  Laws — Entries — Costs.]  — 
Under  s.  18  of  60  &  61  V.  c.  29,  amending 
the  Dominion  Lands  Act,  anlesa  the  l^^s- 
trar  makes  the  necessary  entries  respecting 
the  indebtedness  of  the  patentee  there  re- 
ferred to  "  in  the  proper  register  or  other 
record  book  in  his  office,'*  no  charge  or  lien 
will  be  created  on  the  land  comprised  in  the 
patent  for  such  indebtedness.  A  docket  or 
note  book  in  which  the  Registrar  kept  a 
record  of  applications  under  che  Real  Pro- 
perty Act  received  and  examined  by  .him, 
is  not  to  be  considered  "  the  proper  register 
or  record  book  "  in  which  to  make  the  neces- 
sary entries,  which  should  have  been  made 
in  the  abstract  book  kept  under  the  Registry 
Act,  as  the  patent  had  been  registered  under 
the  old  system  of  registration.  I'nder  Rule 
277  of  the  Queen's  Bench  Act,  1895,  costs 
will  be  given  against  the  Crown  when  it 
fails  in  proceedings  taken  by  way  of  caveat 
and  petition  under  the  Real  Property  Act^Re- 
gina  v.  Fawcett,  20  Occ.  N.  287,  13  Man. 
L.  R.  205. 

liooatioa  Ticket  —  Conditions — Non- 
fulfilment  —  Cancellation — Prescription,]  — 
Under  the  terms  of  a  sale  from  the  Crown 
in  1857,  the  grantee  was  abllged  to  perform 
all  the  obligations  contained  in  ordinary 
location  tickets,  and  without  residence  and 
clearance  upon  the  lot  tftie  grantee  could 
not  become  the  incommutable  owner  nor  ac- 
quire letters  patent.  2.  Prescription  does  not 
run  against  the  Crown,  which  always  has 
the  right  to  cancel  a  location  ticket.  Kealp 
V.  Regan,  Q.  R.  23  S.  G.  905. 

Military  Bteserre-— ProvinetaJ  or  Fed- 
eral D<Miain — Recitals  in.  Private  Acts.] — 
The  statement  in  the  Vancouver  Incorpora- 
tion Acts,  which  are  private  in  their  nature, 
that  certain  land  is  a  "  Government  Military 
Reserve,"  is  not  conclusive  on  the  Crown  in 
right  of  the  Province: — Held,  on  the  facts, 
that  it  was  not  shewn  that  Deadman's  Is- 
land was  a  military  reserve  called  into  exist- 
ence by  properly  constituted  authority,  and, 
therdfore,  that  it  belongs  to  the  Province 
and  not  to  the  Dominion.  Remarks  as  to 
the  powers  of  the  Governor  of  British  Colum- 
bia in  1858,  and  as  to  what  constituted  a 
**  reserve."  Attorney-General  for  British 
ColumUa  v.  Ludgate,  8  B.  C.  R.  242. 

Patent  — Locatee — Improvements — Ascer- 
tainment of  Amount  Payable  for  —  Crown 
Lands  Department.] — On  an  application  be- 
ing made  for  the  patent  to  certain  lands,  a 
claim  was  made  by  the  defendant,  who  had 
married  the-  widow  of  the  locatee  and  had 
improved  the  land,  to  be  allowed  the  value 
of  such  improvements,  whereupon  the  Com- 
missioner of  Crown  Lands  directed  that  be- 
fore the  patent  issued  the  amount,  if  any, 
payable  to  the  defendant  for  his  improve- 
ments and  work  on  the  land,  after  proper 
deductions,  should  be  ascertained.  A  consent 
judgment  was  obtained  referring  it  to  the 
Master  to  inquire  and  report  as  to  what 
sum,  if  any,  the  defendant  was  entitled  to  for 
permanent  improvements  and  work  done  upon 
the  land;  for  maintenance  of  the  family  of 
the  locatee,  and  for  any  advances  made  to 
the  family,  after  making  all  proper  deduc- 
tions : — Held,  that,  as  the  consent  judgment 
was  silent  as  to  the  principle  to  be  applied 
in  ascertaining  the  amount  payable  to  the 
defendant   for  the  improvements,   the  proper 


mode,  having  regard  to  the  object  of  the 
Crown  Lands  Department,  was  to  award 
such  sunl  as  in  foro  conscientin  the  defend- 
ant ought  to  receive.  Highland  v.  Sherry^ 
21  Occ  N.  116,  32  O.  R.  371. 

Patent — Revocation — Powers  of  Commis- 
sioner of  Lands— Scire  Facias] — The  power 
to  annul  letters  patent  belongs  to  the  Super- 
ior Court  only,  and  not  to  the  Commissioner 
of  Lands,  who  has  no  power  to  correct  er- 
rors which  have  crept  in,  in  the  preparation 
of  such  letters,  when  there  is  no  adverse 
contention.  2.  The  legal  way  to  proceed  to 
have  nullified  the  action  of  the  Commissioner 
in  revoking  letters  patent  in  order  to  make 
a  grant  to  another,  is  by  scire  facias.  Regina 
V.  Adams,  Q.  R.  18  S.  C.  520.  (Reversed 
by  the  Court  of  Queen's  Bench,  but  restored 
by  the  Supreme  Court  of  Canada.)  Q.  R. 
11  K.  B.  56,  21  Occ.  N.  328,  31  S.  C.  R. 
220. 

Patent  for  Iiand — Action  to  repeal  — 
Affidavit— Concealment  of  improvements  — 
Burden  of  proof — Costs.  Bailey  v.  DuCail- 
land,  6  O.  W.  R,  506. 

Pxie-emptlon — Laches — Abandonment  — 
Petition  of  right — Contract  of  Crown  with 
pre-emptor.  Cartwright  v.  The  King  (B. 
C),  1  W.  L.  R.  82,  103. 

Ri^t  of  IXTay  Over — Easement — Pre- 
scription— Possession — Predecessors  in  Title.] 
— ^The  provisions  of  C.  S.  U.  C.  c  88,  as. 
37,  40,  and  44,  were  in  force  at  the  time  of 
Confederation,  and  have  not  been  repealed 
by  the  Parliament  of  Canada.  Such  provi- 
sions affect  the  right  of  the  Crown  as  re- 
presented by  the  Government  of  Canada. 
2.  Under  such  provisions,  where  one  enjoys 
an  easement  as  against  the  Crown  and  over 
Crown  property  within  the  limits  of  some 
town  or  township,  or  other  parcel  or  tract 
of  land  duly  surveyed  and  laid  out  by  pro- 
per authority  in  Ontario,  for  a  period  of 
twenty  years,  he  thereby  establishes  a  right 
by  prescription  in  such  easement;  and  if  the 
Crown  interferes  with  the  enjoyment  of  it 
by  expropriation  proceedings  the  owner  is 
entitled  to  compensation.  3.  To  establish 
the  easement  by  prescription  it  is  not  neces- 
sary to  shew  that  the  present  owner  was  in 
undisturbed  possession  for  the  full  twenty 
years;  but  the  undisturbed  possession  of  his 
predecessors  in  title  may  be  invoked  in  order 
to  complete  the  term  of  prescription.  Mc- 
Oee  V.  The  King,  22  Occ.  N.  87.  7  Ex.  C. 
R.  309. 

Road  Reservation  —  Expropriation  hy 
the  Town — Subsequent  Grant  to  Individual 
— Fraudulent  Concealment — Cancellation  — 
Jurisdiction  of  Court — Construction  of  Sta- 
tutes.]— The  defendant,  in  making  applica- 
tion for  a  grant  of  land  from  the  Crown, 
represented  that  the  land  applied  for  was 
"near"  the  town  of  Sydney,  when  in  fact 
it  was  in  that  town;  also  that  the  land  was 
"  unoccupied  and  unimproved,"  when  in  truth, 
to  the  defendant's  knowledge,  it  was  then 
in  the  occupation  of  the  Dominion  Steel  Co., 
being  a  part  of  land  which  had  been  expro- 
priated by  the  town  and  conveyed  to  the 
company  for  use  in  connection  with  their 
works,  and  was  a  portion  of  what  was  known 
as  the  "Cornish  town  road,"  being  land  re- 
served by  the  Crown  many  years  previously 
for  the  purpose  of  a  public  road  or  highway, 
but    which    had    never    been    used   and   was 
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wider  than  was  required  for  the  purpose, 
and  out  of  which  some  grants  had  been  made. 
By  the  provisions  of  the  Towns  Incorpora- 
tion Act,  B.  S.  N.  S.  c.  71,  8.  170,  all 
public  streets,  roads,  highways,  &c.,  were 
vested  abeolntely  in  the  town,  and  the  town 
council  was  given  full  control  over  the  same : 
— Held,  that  the  Crown  having  been  induced  by 
false  suggestions  and  fraudulent  concealment 
to  make  a  grant  which  it  would  not  have 
made  if  the  Crown  officers  had  been  pro- 
perly informed,  the  grant  must  be  set  aside; 
that  the  statute  was  not  to  be  construed  as 
not  applying  to  the  road  in  question  merely 
because  it  had  not  been  used  or  was  wider 
than  was  required ;  that  the  grant  was  one 
which  the  Court  had  jurisdiction  to  vacate ; 
and  that  authority  on  the  part  of  the  town 
to  expropriate  the  land  in  question,  if  the 
Act  (1899  c.  84)  did  not  apply  to  Crown 
land,  was  supplied  by  the  Act  ratifying  and 
confirming  the  expropriation  proceedings 
(1900  c  66).  Attomey-Qeneral  y.  Me- 
Goicaf^  37.  N.  S.  Reps.  35. 

SetHemeat   of    Ifaaltoba   Claims   — 

Statute — Operation  of  Grant — Ascertainment 
and  Identification  of  Stoamp  Lands — Reven- 
ue9  —  Constitutional  Zrair.] — The  first  sec- 
tion of  the  Act  for  the  final  settlement  of 
the  claims  of  the  Province  of  Manitoba  on 
the  Dominion.  48  &  49  V.  c.  50,  enacts  that 
''all  Crown  lands  in  Manitoba  which  may 
be  shewn,  to  the  satisfaction  of  the  Domin- 
ion Grovemment,  to  be  swamp  lands,  shkll 
be  transferred  to  the  Provinoe  and  enure 
wholly  to  its  benefit  and  uses:"  —  Held, 
affirming  the  judgment  in  8  Ex.  C.  R.  337, 
Girouaid  and  Killam,  JJ.,  dissenting,  that 
the  operation  of  the  statutory  conveyance 
in  favour  of  the  Province  of  Manitoba  was  sus- 
pended nntH  such  time  or  times  as  the  lands  in 
question  were  ascertained  and  identified  as 
swamp  lands  and  transferred  as  such  by  order 
of  the  (xOvemor-General  in  Ck>uncil,  and  that, 
in  the  meantime,  the  Government  of  Canada 
remained  entitled  to  the  administration  there- 
of, and  that  the  revenues  derived  therefrom 
enured  wholly  to  the  benefit  and  use  of  the 
Dominion.  Attorney-General  for  Manitoba 
v.  Attorney-General  for  ^Canada,  24  Gcc.  N. 
163,  34  S.  C.  R.  287. 


Sqvatter — Grant — Purchaser  for  Value — 
Priorities — Votice — Registry  Act — Instrumen t 
Improperly  Registered,]  —  A  squatter  upon 
Crown  land,  which  he  had  partly  cleared, 
and  upon  which  he  had  built  a  house,  gave 
a  registereid  mortgage  of  it  in  1874  for 
value,  and  in  1881  conveyed  the  equity  of 
redemption  by  registered  deed  to  the  mort- 
gagee, remaining  in  occupation  of  the  land 
as  tenant.  In  1898  a  son  of  the  squatter, 
having  no  knowledge  of  the  mortgage  or 
deed,  or  that  his  father  occupied  the  land  as 
tenant,  obtained  a  grant  of  the  land  from  the 
Crown : — Held,  that  he  should  not  be  declared 
a  trustee  of  the  land  for  the  purchaser  from 
the  father: — Semble.  that  s.  60  of  the  Regis- 
try Act,  57  V.  c  20  (C.  S.  1903,  c.  151,  s. 
66) ,  by  which  it  is  provided  that  **  the  re- 
gistration of  any  instrument  under  this  Act 
shall  constitute  notice  of  the  instrument 
to  all  persons  claiming  any  interest  in  the 
lands  subsequent  to  such  registration,  "does 
not  apply  to  an  instrument  not  properly  on 
the  registry,  such  as  a  conveyance  of  Crown 
land  by  a  squatter.  Robin,  Collas,  and  Co,, 
Limited  v.  Theriault,  25  Dec.  N.  68.  3  N. 
B.    Eq.    14. 


Squatter  —  Settler— Rights  of— Railway 
belt — Vancouver  Island  Settlers'  Rights  Act, 
1904 — Construction — Ebcpropriation  —  Com- 
pensation— Powers  of  Provincial  Legislature 
—  Timber  —  Mines  and  minerals.  Esquimau 
and  Nanaimo  R.  W.  Co.  v.  McGregor  (R 
C),  2  W,  L.  R.  530. 

Swamif  Iiaads — Transfer  to  Province-^ 
Construction  of  Statute — Order  in  Council.} 
—By  s.  1  of  48  &  49  V.  c.  60  (D.),  sub- 
sequently re-enacted  by  R.  S.  0.  c.  47,  s.  4,  it 
was  provided  that  all  Oown  lands  which  may 
be  shewn  te  the  satisfaction  of  the  Dominion 
Gfovernment  to  be  swamp  lands  shall  be 
transferred  to  the  province  and  enure  wholly 
fo  its  benefit  and  uses: — Held,  that  by  its 
true  construction  the  section  did  not  operate 
an  immediate  transfer  to  the  province  of  any 
swamp  lands  or  of  the  profits  arising  there- 
from, but  only  from  the  date  of  the  order 
in  council,  made  after  survey  and  selection 
as  prescribed  by  the  Act  directing  that  the 
selected  lands  be  vested  in  the  province. 
Down  to  that  date  the  profits  resulting  from 
the  transferred  lands  belonged  to  the  Domin- 
ion. Judgment  in  34  S.  C.  R.  287  affirmed. 
Attorney-General  for  Manitoba  v.  Attorney- 
General  for  Canada,  [1904]  A.  C.  799. 

Timber  Iiieenses — Prior  Grant  of  Land 
— Retroactivity,] — ^Lots  granted  or  located 
prior  to  the  date  of  a  license  to  cut  timber 
under  Art.  1309,  R.  S.  Q.,  are  exempt  from 
the  rights  conferred  by  such  license.  2. 
Licenses  to  cut  timber  on  Crown  lands  are 
not  retroactive  as  against  prior  grantees  of 
said  lands.  Price  v.  Delisle,  Q.  R.  21  S. 
C.  411. 

Timber  Ideenses — Sales  by  Local  Agent 
— Location  Ticket — Suspensive  Condition  — 
Title  to  Lands,]  —  During  the  term  of  a 
license  to  cut  timber  on  ungranted  lands  of 
the  Province  of  Quebec,  the  local  Crown 
lands  agent  made  a  sale  of  a  part  of  the 
lands  covered  by  the  license,  and  issued  loca- 
tion tickets  or  licenses  of  occupation  tiiereof 
under  the  provisions  of  Arts.  12^  et  seq., 
R.  S.  Q.,  respecting  the  sale  of  Crown  lands. 
Subsequently  the  timber  license  was  renewed, 
but  at  the  time  the  renewal  license  was  issued 
there  had  not  been  any  express  approval  by 
the  commissioner  of  Crown  lands  of  the 
sales  so  made  by  the  local  agent,  as  provided 
in  Art.  1269,  R.  S.  Q.:— Held,  affirming 
the  judgment  appealed  from,  Taschereau 
and  Davies,  JJ.,  dissenting,  that  the  approval 
required  by  Art,  1269,  R.  S.  Q.,  was  not  a 
suspensive  condition,  the  fulfilment  of  which 
would  have  retroactive  effect  from  the  date 
when  the  sales  by  the  local  agent  were  made, 
and  that,  at  the  time  of  the  issue  of  the 
renewal  license,  the  lands  in  question  were 
still  ungranted  lands  of  the  Crown  for  which 
the  timber  license  had  been  validly  issued. 
Leblanc  v.  RobitaiUe,  22  Occ.  N.  78,  31  S. 
C.  R.  582. 


II.  Expropriation. 

Actual  Value  —  Compulsory  Taking  — 
Compensation,]  —  In  expropriation  cases, 
where  the  actual  value  of  lands  can  be  closely 
and  accurately  determined,  a  sum  equivalent 
to  ten  per  cent,  of  such  actual  value  should 
be  added  thereto  for  the  compulsory  taking, 
but   where   that  cannot  be  done,   and  where 
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the  price  allowed  is  liberal  and  generous, 
nothing  should  be  added  for  the  compulsory 
taking,  i^ymonda  v.  The  King,  8  £x.  C.  R. 
319. 

Oompe]uiatioi& — Damoffes  for  Injury  to 
Adjoining  Lands — Amount  of  Judgment  of 
Exchequer  Court  —  Appeal  to  Supreme 
Oourt,] — Information  in  the  Bxchequer  Court 
for  a  declaration  that  certain  lands  taken 
for  the  Trent  Canal  were  vested  in  Her  Ma- 
jesty, and  that  the  sum  of  $6360  tendered  to 
the  defendant  was  sufficient  compensation  for 
the  lands  taken  and  for  damages  to  adjoin- 
ing lands.  The  amount  tendered*  was  made 
up  of  $3,860  for  the  lands  taken  and  $3,000 
for  damages.  The  valuators  on  whose  report 
the  tender  was  made  put  the  value  of  the 
land  at  $200  per  acre.  This  was  accepted 
by  the  Judge  of  the  Elxchequer  Court,  but, 
upon  conflicting  evidence,  he  increased  tiie 
amount  for  damages  to  S10,250.  The  Crown 
appealed  on  ttfe  ground  that  the  damages 
were  excessive: — Held,  Gwynne  and  Girour- 
ard,  JJ.,  dissenting,  that,  as  it  did  not  appear 
from  the  evidence  that  there  was  error  in 
the  judgment  appealed  from,  the  Supreme 
Court  would  not  interfere,  aegina  v.  Arm- 
our, 31  S.  C.  R.  499. 

Ck»mp«asatioi&  —  Leasehold  Interest  — 
Measure  of  Damages.] — The. suppliants  were 
lessees  of  certain  land  and  premises  expro- 
priated for  the  Intercolonial  Railway.  The 
premises  had  been  fitted  up  and  were  used 
by  them  for  the  purpose  of  their  business 
as  coal  merchants.  By  the  terms  of  the 
lease  under  which  they  were  in  possession, 
the  term  for  which  they  held  could  at  any 
time  be  determined  by  the  lessors  by  giving 
six  months*  notice  in  writing,  in  which  event 
the  suppliants  were  to  be  paid  $2,500  for 
the  improvements  they  had  made:  —  Held, 
that  the  measure  of  compensation  to  be  paid 
to  the  suppliants  was  the  value,  at  the  time 
of  the  expropriations,  of  their  leasehold  in- 
terest in  the  lands  and  premises.  Apart 
from  the  sum  payable  for  improvements  therb 
was  no  direct  evidence  to  shew  what  the  value 
was.  But  it  appeared  that  the  suppliants 
had  procured  other  premises  in  which  to 
carry  on  their  business,  and  that  in  doing  so 
they  had  of  neoessity  been  at  aome  loss, 
and  that  the  cost  of  carrying  on  their  busi- 
ness had  been  injcreased.  The  amount  of 
the  loss  and  of  increased  cost  of  carrying 
on  business  during  the  six  months  succeeding 
the  expropriation  proceedings  was,  in  addi- 
tion to  the  sum  mentioned,  taken  to  repre- 
sent the  value  to  them,  or  to  any  person 
in  a  like  position,  of  their  interest  in  the 
premises.  The  suppliants  also  contended 
that,  if  they  had  not  been  disturbed  in  their 
possession,  they  could  have  increased  their 
business,  and  so  have  made  additional  pro- 
fits, and  they  claimed  compensation  for  the 
loss  of  such  profits,  but  this  claim  was  not 
allowed.  Gibbon  v.  The  Queen,  20  Occ.  N. 
434,  6  Ex.  C.  R.  430. 

Damans  to  Land  —  Owner  —  Public 
Work — Liability — Land  Dedicated  for  High- 
way,^— It  is  the  owner  of  the  land  at  the 
time  a  public  work  is  constructed  that  is 
entitled  to  damages  for  lands  taken  for  or 
injuriously  affected  by  such  construction,  and 
not  his  successor  in  title: — Held,  in  view 
of  the  opinion  in  City  of  Quebec  v.  The 
Queen,  24  S.  C.  R.  420,  that  where  the  In- 
jury to  property  does  not  occur  on  a  public 


I  work  the  suppliant  has  no  remedy  under  50  & 
51  V.  c.  10,  s.  10   (d).     Where  in  the  divi- 

!  sion  of  his  land  the  owner  dedicates  a  por- 
tion to  the  public  for  a  street  or  highway,  a 
part  of  which  is  subsequently  taken  by  the 
Crown  for  a  public  work,  the  owner  is  not 
entitled  to  compensation  for  the  part  so  taken. 
Stebbing  v.  Metropolitan  Board  of  Works,  L. 
R.  6  Q.  B.  37,  and  Paint  v.  The  Queen,  2 
Ex.  C.  R.  149,  18  S.  C.  R.  718,  followed. 
Letoumeux  v.  The  Queen,  21  Occ  N.  277, 
7  Ex  C.  R.  1. 

Daaase  to  Remaining  Iiaad — Access 
—^Undertaking  —  Right  of  Way — Future 
Damages — Agreement — Increased  Value,]  — 
The  defendants  owned  a  certain  property, 
a  portion  of  which  was  taken  by  the  Crown 
for  the  purpose  of  a  canal.  Access  to  the 
remaining  portion  of  the  defendants'  land 
was  cut  off  by  the  canal,  but  the  Crown,  un- 
der 52  V.  c.  38,  s.  3,  filed  an  undertaking  to 
build  and  maintain  a  suitable  road  across 
its  property  for  the  use  of  the  defendants. 
The  evidence  shewed  that  the  effect  of  this 
road  would  be  to  do  away  with  ail  future 
damage  arising  from  deprivation  of  access; 
and  the  Court  assessed  the  damages  for 
past  deprivation  only.  2.  It  having  been 
agreed  between  the  parties  in  this  case  that 
the  question  of  damages  which  might  arise 
in  the  future  from  any  flooding  of  the  de- 
fendants* lands  should  not  be  dealt  with  in 
the  present  action,  the  Court  took  cognizance 
of  such  agreement  in  pronouncing  judgment. 
3.  In  respect  to  the  lands  taken,  the  Court 
declined  to  assess  compensation  based  upon 
the  consideration  that  the  lands  were  of  more 
value  to  the  Crown  than  they  were  to  the 
defendants  at  the  time  of  the  taking.     Steb- 

i  bing   V.    Metropolitan    Board   of   Works,    L. 

i  R.  6  Q.  B.  37,  and  Paint  v.  The  Queen,  2 
Ex.  C.  R.  149,  18  S.  C.  R.  718,  followed. 
Regina  v.  Hanoood,  20  Occ.  N.  424,  6  Ex.  C. 
R.  420. 


_  — Valuation — Evidence.]  —  The 
Crown  expropriated  land  of  L.  and  had  it  ap- 
praised by  valuators,  who  assessed  it  at  $11,- 
400,  which  sum  was  tendered  to  L.  but  re- 
fused. L.  brought  suit  by  petition  of  right 
for  a  larger  sum  as  compensation.  The 
Exchequer  Court  awarded  him  $17,000.  On 
appeal  by  the  Crown: — Held,  Girouard,  J., 
dissenting,  that  the  evidence  given  on  the 
trial  of  the  petition  shewed  .diat  the  sum 
assessed  by  the  valuators  was  a  very  generous 
compensation  to  L.  for  the  loss  of  his  land, 
and  the  increase  by  the  judgment  appealed 
from  was  not  justified.  The  Court,  while 
considering  that  a  less  sum  than  that  fixed 
by  the  valuators  should  not  be  given  in  this 
case,  expressly  stated  that  the  same  course 
would  not  necessarily  be  followed  in  future 
cases  of  the  kind.  Rex  v.  Likely,  22  Occ.  N. 
191,  32  S.  C.  R.  47. 

Leasehold  Property — Tenanfs  Improve- 
ments— Expense  of  Removal — Compensation.] 
— The  suppliant  was  tenant  of  certain  build- 
ings and  wharves  erected  upon  lands  of 
which  he  had  acquired  possession  as  assignee 
of  two  leases.  He  there  carried  on  business 
as  a  junk  dealer.  The  terms  for  which  the 
leases  were  made  had  expired  at  the  time 
of  the  expropriation  of  the  lands  by.  the 
Crown ;  but  the  leases  contained  a  proviso 
that  the  buildings  and  other  erections  put 
on  the  demised  premises  should  be  valued  by 
appraisers,  and  that  the  lessor  or  reversioner 
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Bhould  have  the  option  of  resuming  possession 
upon  payment  of  the  amount  of  such  appraise- 
ment, or  of  renewing  the  leases  on  the  same 
terms  for  a  further  term  not  less  than  three 
years.  No  such  appraisement  had  been  made, 
and  the  suppliant  continued  in  possession  of 
the  property  as  tenant  from  year  to  year. 
The  evidence  shewed  that  the  lessor  had  no 
present  intention  of  paying  for  the  improve- 
ments and  of  resuming  possession  of  the  pro- 
perty : — Held,  that,  in  addition  to  the  value 
of  his  improvements,  the  suppliant  should  be 
allowed  comi)e(n8ation  for  the  value  under 
all  the  circumstances  of  his  possession  under 
the  leases  at  the  date  of  the  expropriation. 
McOoldrick  v.  The  King,  23  Occ.  N.  99,  8 
Ex.  C.  B.  169. 

I«essor  and  Lessee — Covenant  to  Build 
on  Demised  Premises,] — Where  a  lessee  is 
under  covenant  to  build  upon  the  demised 
premises,  and  a  part  of  the  premises  are  ex- 
propriated by  the  Crown  for  the  purposes  of 
a  public  work,  the  fact  that  by  the  expro- 
priation the  lessee  is  relieved  from  his  cove- 
nant and  the  further  fact  that  his  rent  is 
reduced  by  reason  of  the  taking  of  a  part  of 
the  premises,  will  be  taken  into  consideration 
by  the  Court  in  fixing  the  amount  of  com- 
pensation to  be  paid  to  the  lessee.  Rew  v. 
Young,  22  Occ.  N.  84.  7  Ex.  C.  E.  282. 


Possession  hj  Offloers  of  the  Croi 
of  Iiaads  not  Expropriated — Taking  of 
Highway — Rifle  Range — Damages.] — ^The  de- 
fendants complained  that  possession  of  certain 
lands  not  covered  by  the  plan  and  descrip- 
tion filed  by  the  Crown'  in  an  expropriation 
proceeding  had  been  taken  by  the  officers  of 
the  Crown,  and  claimed  compensation : — Held, 
that  the  right  to  recover  compensation  must 
be  limited  to  lands  mentioned  in  the  plan  and 
description  filed,  and  to  the  injurious  affec- 
tion of  other  lands  held  therewith.  2.  The 
defendants'  prodecessor  in  title,  in  laying  off 
into  lots  the  land  of  which  a  portion  was 
taken  from  the  defendants  by  the  Crown,  left 
a  roadway  between  the  land  so  divided  and 
the  top  of  the  l^d  adjacent  to  the  sea.  This 
roadway  had  been  used  by  tne  public,  and 
work  had  been  done  upon  it  by  the  muni- 
cipal authorities.  The  land  between  that  so 
taiken  and  the  sea  was  not  included  in  the 
plan  and  description  filed;  but  the  Crown 
closed  up  the  roadway,  and  from  the  land 
taken  from  the  defendants  opened  another  in 
lieu  thereof: — Held,  that  the  defendants  were 
not  entitled  to  compensation  in  respect  of  the 
taking  of  the  roadway.  3,  Where  property 
adjoins  a  rifle  range,  the  site  of  which  has 
been  expropriated  from  the  lands  of  the  owner 
of  such  adjacent  property,  he  is  entitled  to 
compensation  for  damages  arising  from  the 
use  of  such  rifle  range.  Rem  v.  Harris,  22 
Occ.  N.  83,  7  Ex.  C.  R.  277. 

ProspeotiTe  Valne — Assessed  Value,] — 
Where  lands  at  the  time  of  the  expropriation 
had  a  prospective  value  for  residential  pur- 
poses beyond  that  which  then  attached  to 
them  as  lands  used  for  farming  or  dairy 
purposes,  such  prospective  value  was  taken 
into  consideration  in  assessing  compensation. 
2.  In  assessing  compensation  in  this  case  the 
Court  looked  at  the  assessed  value  of  the 
lands,  not  as  a  determining  consideration,  but 
HB  affording  some  assistance  In  arriving  at  a 
fair  valuation  of  the  property  taken.  Rex  v. 
TMmhuU  Real  Estate  Co,,  23  Occ.  N.  99,  8 


Ex.  C.  R.  163.  Affirmed  in  TurnbuU  Real 
Estate  Co.  v.  The  King,  Corkery  v.  The 
King,  De  Bury  v.  The  King,  33  S.  C.  R.  677. 

Public  Work — Damages — Reference.]  - — 
Upon  an  appeal  from  the  report  of  special  re- 
ferees, on  the  ground  that  the  amount  of 
damages  reported  by  them  was  excessive,  and 
it  appearing  to  the  Court  that  the  matter  was 
one  in  which  it  was  expedient  that  there 
should  be  a  reference  back  to  the  referees  un- 
der the  19th  Rule  of  Court  of  the  12th 
December,  1899,  an  order  was  made  therefor, 
in  which  the  following  directions  were  given 
to  the  referees: — 1.  To  find  what  in  Septem- 
ber, 1902,  was  the  value  of  the  wharf,  land, 
and  premises  taken  by  the  Crown  as  men- 
tioned in  the  information.  In  finding  that 
value  the  referees  were  directed  to  exclude 
from  their  consideration  the  value  of  the 
same  to  the  Crown,  in  the  way.  of  saving  ex- 
pense in  the  construction  of  the  public  work, 
or  otherwise,  and  to  determine  its  value  at 
that  time  to  the  owner  or  any  other  person, 
for  any  purpose  to  which  in  the  ordinary 
course  of  events  it  could  be  put.  In  finding 
that  value  the  referees  .were  also  directed 
to  take  into  accoimt  the  condition,  situation, 
and  prospects  of  the  .property  taken ;  but  that 
such  value  should  be  one  that  the  property 
had  at  the  time  it  was  taken,  and  not  one 
that  the  referees  might  think  that  it  might 
have  at  some  future  time  by  reason  of  its 
condition,  situation,  or  prospects.  2.  With 
regard  to  the  remainder  of  &e  property,  of 
which  that  taken  formed  part,  the  referees 
were  directed  to  find  the  amount  of  damages, 
if  any,  that  had  been  occasioned  to  the  por- 
tion not  expropriated  by  the  taking  of  the 
part  mentioned,  and  the  construction  of  the 
public  work.  The  referees  were  further  di- 
rected that  if  the  construction  of  the  public 
work  benefited  and  increased  the  value  of  the 
portion  of  the  property  not  expropriated,  that 
was  to  be  taken  into  account  and  set  off 
» gainst  the  damages  occasioned  by  the  sever- 
ance.   Rex  V.  Shives,  9  Ex.  C.  R.  200. 

Will — Construction  —  Gift  Over  in  the 
Event  of  Death — Life  Estate — Interest  on 
Compensation  Money,] — A  testatrix  devised 
and  bequeathed  to  her  niece  M.  W.  a  dwelling- 
house  and  its  contents,  "  but  in  case  she 
should  die  without  leaving  lawful  issue,  then 
to  my  nieces  hereinafter  mentioned,  and 
their  children,  being  females."  Following  this 
there  was  a  residuary  gift  or  bequest  to  "  the 
(Iflugbters  of  my  sisters  M.  and  H.  and  to 
the  daughters  or  daughter  of  my  late  brother 
J.,  and  to  Iheir  children,  if  any,  being 
daughters:*' — Held,  that  there  was  nothing 
in  the  will  to  indicate  any  intention  on  the 
part  of  the  testatrix  that  the  gift  over  should 
not  take  effect  unless  in  her  lifetime  her  niece 
M.  W.  died  without  leaving  lawful  Issue,  but, 
on  the  contrary,  it  was  to  be  inferred  from 
the  terms  of  the  will  that  it  was  the  inten- 
tion of  the  testatrix  that  in  the  case  of  the- 
death  at  any  time  of  M.  W.  without  leaving 
lawful  issue,  the  other  nieces,  to  whom  she 
left  the  residue  of  her  estate,  should  take  the- 
property.  Cowan  v.  Allen,  26  S.  C.  R.  202, 
Fraser  v.  Fraser,  ib.  316,  and  Olivant  v. 
Wright,  1  Ch.  D.  348,  referred  to.  2.  The 
property  in  question  had  been  expropriated 
by  the  Crown  for  the  purposes  of  a  public 
work: — Held,  that  the  suppliant  M.  T.,  the 
devisee  under  the  will  sub  nomine  M.  W.,  was 
in  any  event  entitled  to  a  life  interest  in  the- 
'  compensation  money,  and  that  she  might  be- 
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paid  the  interest  thereon  daring  the  pendency 
of  proceedings  to  determine  the  respective 
rights  of  all  parties  interested  therein.  Trail 
V.  The  King,  21  Occ.  N.  281,  7  Ex.  C.  R.  96. 


III.  PUBUO    WOBKA 

CollisioB  of  Vessel  wltb  Etttraaoe 
Pier  to  Canal  —  Negligence  in  Construc- 
tion.}— One  of  the  entrance  piers  to  a  govern- 
ment canal  was  so  constructed  that  a  sub- 
structnre  of  masonry  rested  on  crib-work. 
The  base  of  the  pier  was  set  back  three  feet 
from  the  ed^  of  the  crib-work,  which  left 
a  step  or  projection  under  water  between  the 
masonry  and  the  side  of  the  crib-work.  It 
was  necessary  fpr  vessels  to  enter  the  canal 
with  great  care,  at  this  point,  owing  to  the 
eddies  and  currents  that  existed  there.  The 
proper  course,  however,  for  vessels  to  steer 
•  was  marked  by  buoys.  A  vessel  on  entering 
the  canal  touched  another  pier  ^han  the  one 
in  question,  and  then,  taking  a  sheer  and 
getting  out  of  control,  swung  over  and  came 
in  collision  with  this  pier: — Held,  that,  upon 
the  facts  proved,  the  accident  was  caused 
by  the  vessel  being  caught  in  a  current  or 
eddy  and  so  carried  against  the  pier.  2. 
That,  as  there  was  no  negligence  by  any 
officer  or  servant  of  the  Grown  as  to  the 
location  and  the  method  of  construction  of 
this  pier,  the  Crown  was  not  liable  for  dam- 
ages arising  out  of  the  collision.  British  and 
Foreign  Marine  Ins,  Co,  v.  The  King,  25  Occ. 
N.  146. 

Compnlsorj  TaldiLs  —  Compensation  — 
Value.] — It  is  the  value  of  the  land  at  the 
time  of  the  expropriation  that  the  Court  has 
to  consider  in  assessing  compensation.  If  the 
property  has  depreciated  in  value  between 
the  time  it  was  acquired  by  the  person  seek- 
ing compensation  and  the  time  of  the  expro- 
priation by  the  Crown,  the  former  has  to 
bear  the  loss.  2.  Where  the  property  is 
occupied  by  the  owner  as  his  home,  and  he 
has  no  need  or  wish  to  sell,  the  compensation 
ought  to  be  assessed  upon  a  liberal  basis.  Rem 
v.  Sedger,  22  Occ.  N.  84.  7  Ex.  C.  R.  274. 

Coatraet — Abandonment  and  Substitution 
of  Work — Implied  Contract.] — ^The  suppliants 
contracted  with  the  Crown  to  do  certain  work 
on  the  Cornwall  canal,  the  contract  providing 
that  they  should  provide  all  labour,  plant,  etc., 
for  executing  and  completing  all  the  works 
set  out  or  referred  to  it  in  tho  specifications, 
namely,  '*all  the  dredging  of  the  Cornwall 
canal  on  section  No.  8  (not  otherwise  pro- 
vided for)"  on  a  date  named;  "that  the 
several  parts  of  this  contract  shall  be  taken 
together  to  explain  each  other  and  to  make 
the  whole  consistent;  and  if  it  be  found  that 
anything  has  been  omitted  or  misstated  which 
is  necessary  for  the  proper  performance  and 
completion  of  any  part  of  the  work  contem- 
plated the  contractors  will,  at  their  own  ex- 
pense^  execute  the  same  as  though  it  had 
been  properly  described:"  and  that  the  en- 
gineer could,  at  any  time  before  or  during 
construction,  order  extra  work  to  be  done, 
or  changes  to  be  made,  either  to  increase  or 
diminish  the  work  to  be  done,  the  contractors 
.  to  comply  with  his  written  requirements 
therefor.  By  d.  34  it  was  declared  that  no 
contract  on  the  part  of  the  Crown  should 
be   implied   from  anything  contained   in   the 


signed  contract  or  from  the  position  of  the 
parties  at  any  time.  After  a  portion  of  the 
work  had  been  done,  the  Crown  abandoned 
the  scheme  of  constructing  dams  contemplated 
by  the  contract,  and  adopted  another  plan, 
the  work  on  which  was  given  to  other  con- 
tractors. After  it  was  completed  the  sup- 
pliants filed  a  petition  of  right  for  the  profits 
they  could  have  made  had  it  been  given  to 
them: — ^Held,  affirming  the  judgment  of  the 
Exchequer  Court,  7  Ex.  C.  R.  221,  22  Occ  N. 
82,  that  the  contract  contained  no  express 
covenant  by  the  Crown  t6  give  all  the  work 
done  to  the  suppliants  and  cl.  34  prohibited 
any  implied  covenant  therefor.  Therefore 
the  petition  of  right  was  properly  dismissed. 
OUhert  Blasting  and  Dredging  Co.  v.  The 
King,  23  Occ  N.  60,  33  S.  C.  R.  21. 

Coatraet — Breach — Contractor's  Duty  — 
Repetition  of  Claims — Extra  Work— Loss  of 
Profits — Damages.] — By  d.  26  of  the  sup- 
pliants' contract  with  the  Crown  for  the 
construction  of  a  public  work,  it  was,  in  sub- 
stance, stipulated  that;  if  the  contractors  had 
any  claims  which  they  considered  were  not 
included  in  the  progress  certificates,  it  would 
be  necessary  for  them  to  make  and  repeat  such 
daims  in  writing  to  the  engineer  within 
fourteen  days  after  the  date  of  the  certificate 
in  which  such  daims  are  alleged  to '  have 
been  omitted ;  and  by  d.  27  it  was  stipulated 
that  the  contractors  in  presenting  claims  of 
this  kind  should  accompany  them  with  satis- 
factory evidence  of  their  accuracy,  and  the 
reason  why,  in  their  opinion,  they  should  be 
allowed;  and  unless  such  claims  were  so 
made  during  the  progress  of  the  work  and 
within  the  fourteen  days  mentioned,  and  re- 
peated in  writing  every  month  until  finally 
adjusted  or  rejected,  it  should  be  clearly  un- 
derstood that  the  contractors  would  be  shut 
out  and  have  no  daim  against  the  Crown 
in  respect  thereof.  The  suppliants  did  not 
comply  with  these  provisions: — <Held,  that  a 
petition  of  right  for  moneys  claimed  to  be  so 
due  to  contractors  could  not  be  sustained.  2. 
By  one  of  the  clauses  of  the  contract  it  was 
provided  that  the  engineer  might,  in  his  dis- 
cretion, require  the  contractor  to  do  certain 
work  outside  of  his  contract:  —  Held,  that 
there  was  no  implied  contract  on  the  part  of 
the  Crown  that  work  outside  of  the  contract 
which  the  engineer  might,  under  the  au- 
thority so  vested  in  him,  have  required  the 
contractor  to  do,  should  be  given  to  the  con- 
tractor; and  where  this  is  not  done  by  the 
engineer,  and  such  outside  work  is  given  to 
others,  the  contractor  is  not  entitled  to  the 
profit  that  he  would  have  made  on  the  per- 
formance of  such  w(Hrk.  3.  Where,  by  a 
change  in  the  plan  of  the  works,  certain 
works  are  abandoned  and  others  substituted 
therefor,  and  the  contractor  is  paid  the  loss 
of  profits  in  respect  of  such  abandoned 
works,  he  is  not  entitled  to  profits  upon  the 
substituted  works.  Gilbert  Blasting  and 
Dredging  Co.  v.  The  King,  22  Occ  N.  82,  7 
Ex.  C.  R.  221. 

OoBtraet — Delay — Forfeiture  —  "Notice  by 
Engineer — Withdrawal  of  Work — Damages — 
Interest.] — Where  a  contract  provides  for  a 
forfeiture  for  not  proceeding  with  work  at 
the  rate  required,  and  fixes  a  time  for  its 
completion,  any  notice  given  after  such  date 
to  determine  the  contract  and  enforce  the 
forfeiture  must  give  the  contractor  a  reason- 
able time  in  which  to  complete  the  work, 
and  the  contractor  must,  before  the  forfeiture 
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can  be  enforced,  have  made  default  with  refer- 
ence to  sach  reasonable  time,  according  tu 
the  decision  of  the  engineer,  ofs  which  the 
contractor  is  to  have  notice.  Walker  v.  Lon- 
don and  North- Western  R.  W.  Co.,  1  C.  P. 
D.  618L  discussed.  2.  The  damages  for  a 
breach  have  to  be  measured  as  nearly  as  may 
be  by  the  profits  which  the  contractor  would 
have  made  by  completing  the  contract  in  a 
reasonable  time ;  and  loss  of  profits  in  respect 
of  extras  could  not  be  taken  into  considera- 
tion. 3.  Where  the  Crown  dispossessed  the 
cofitractor  of  his  plant,  and  used  it  in  the 
completion  of  the  work,  the  contractor  was 
entitled  to  recover  the  value  as  «.  going 
concern.  4.  Where  the  contractor  was  not 
allowed  interest  upon  the  value  of  such  plant, 
it  was  held  that  he  was  not  to  be  ^sharged  with 
interest  upon  the  balance  of  the  purchase 
price  of  a  portion  of  the  plant  wldch,  with 
nis  consent,  the  Crown  nad  subsequently 
pauL  Stewart  v.  The  King,  21  Occ  N.  280,  7 
Ex  C.  R.  55.  Affirmed  Rew  v.  Stewart,  32 
{$.  C.  R.  483. 

Comtraet  for  ImproTemeat  of  Got- 
•nuKoat  Canal — Change  in  Work* — Breach 
of  Contract  —  Spoiled  Ground*  —  Coat  of  — 
Ailowance  for,] — The  suppliants  were  con- 
tractors for  certain  works  of  improvement 
on  the  Rapide  Plat  division  of  the  Williams- 
burg canal.  For  their  own  use  and  benefit, 
and  without  notice  to  or  request  of  the 
Crown  in  such  behalf,  they  obtained  certain 
grounds  upon  which  to  waste  the  material 
excavated  by  them: — ^Held,  that  the  Crown 
was  not  bound  to  indenmify  them  for  money 
expended  in  obtaining  the  said  spoiled 
grounds.  2.  In  order  to  carry  on  the  works 
In  the  way  contemplated  by  the  contract 
and  specification,  the  contractors  changed 
4)ertain  dump-scows  into  deck-scows.  There- 
after a  change  was  made  by  the  Crown  in  the 
manner  of  carrying  out  the  work,  which  re- 
quired the  contractors  to  convert  the  deck- 
.seows  into  dump-scows: — Held,  that  the  con- 
tractors were  not  entitled  to  recover  from  the 
Crown  the  expense  they  were  put  to  in  re- 
.-spect  to  the  scows,  because,  the  change  in  the 
works  being  provided  for  in  the  contract, 
there  was  no  breach;  but  that  such  expense 
might  be  taken  into  account  in  considering 
the  increased  cost  of  doing  the  work,  under 
the  circumstances  in  whi<£  it  was  done,  as 
compared  with  the  cost  of  doing  it  in  the 
way  contemplated  by  the  contract.  WeddeU 
V.  The  King,  22  Occ.  N.  85,  7  Ex.  C.  R.  323. 

OoBtraet  for  Sale  of  Railway  Ties — 

Delivery  —  Inspection — Payment — Purchase 
hy  Crown  from  Vendee  in  Defalt — Title  J] — 
In  January,  1894,  the  suppliant  agreed  with 
M.,  acting  for  the  B.  &  N.  S.  C.  Co.,  to 
supply  the  company  with  railway  ties.  The 
number  of  the  ties  was  not  fixed,  but  the  sup 
pliant  was  to  get  out  as  many  as  he  could,  to 
place  them  along  the  line  of  the  Intercolonial 
Railway,  and  was  to  be  paid  for  them  as 
soon  as  they  were  inspected  by  the  company. 
'The  ties  were  not  to  be  removed  from  where 
the  suppliant  placed  them  until  they  were 
paid  for.  During  the  season  of  1894  the  sup- 
pliant got  out  a  number  of  ties,  which  were 
piled  alongside  the  Intercolonial  Railway,  in- 
spected, those  accepted  being  marked  with  a 
dot  of  paint  and  the  letters  '^  B.  &  S./'  and 
thereafter  paid  for  by  the  company.  In 
19(Ki  the  suppliant  made  a  second  agreement 
with  M.  to  get  out  another  lot  of  ties  for  the 


company  upon  the  same  terms  and  conditions. 
Under  this  agreement  the  suppliant  got  out 
ties  and  placed  them  along  the  Intercolonial 
Railway  where  the  former  ties  were  piled, 
but  the  lots  were  not  mixed.  The  second 
lot  was  inspected  and  marked  with  the  dot 
of  paint,  but  the  letters  **  B.  &  S."  were  not 
put  on  them.  The  suppliant  demanded  pay- 
ment for  them  from  the  comi>any,  but  was 
not  paid.  In  November,  1896,  the  company 
sold  both  lots  of  ties  to  the  Crown  for  the 
use  of  the  Intercolonial  Railway,  and  was 
paid  for  them,  and  in  Mav  or  June,  1897,  the 
Intercolonial  Railway  authorities  removed  all 
the  ties:— Held,  that  the  B.  &  N.  S.'C.  Co. 
had  not  at  the  time  when  they  professed  to 
sell  the  second  lot  of  ties  to  the  Crown  any 
right  to  sell  them,  and  the  Crown  did  not 
thereby  acquire  a  good  title  to  the  ties.  That 
being  so,  the  suppliant  was  entitled  to  have 
the  possession  of  the  ties  restored  to  him, 
or  to  recover  their  value  from  the  Crown. 
McLeUan  v.  The  King,  25  Occ  N.  81,  9 
Ex.  C.  R.  227. 


GoTonuaent  Railway  —  Carriage  of 
Goods — Breach  of  Contract  —  Damages  — 
^egligenceA — ^The  suppliant  sought  to  recover 
a  sum  of  $886.38  alleged  to  have  been  lost 
by  him  on  a  shipment  of  sheep  undertaken 
to  be  carried  by  the  Crown  from  Charlotte- 
town,  P.E.I.,  to  Boston,  U.S.A.  The  loss 
was  occasioned  by  the  sheep  not  arriving  in 
Boston  before  the  sailing  of  a  steamship 
thence  for  England,  on  which  space  had 
been  engaged  for  them;  and  the  cause  of 
such  failure  was  lack  of  room  to  forward 
them  on  a  steamboat  by  which  connections 
are  made  between  the  Summerside  terminus 
of  the  Prince  Edward  Island  Railway  and 
Pointe  du  Chene,  N.B.,  a  point  on  the  Inter- 
colonial Railway.  '  The  suppliant  alleged  that 
before  the  shipment  was  made  the  freight 
agent  of  the  Prince  Edward  Island  Railway 
at  Charlottetown  represented  to  him  that  if 
the  sheep  were  shipped  at  Charlottetown  on 
a  certain  date,  which  was  done,  they  would 
arrive  in  Boston  in  time: — Held,  that,  even 
if  the  suppliant  had  proved,  which  he  failed 
to  do,  that  this  representation  had  been  made, 
it  would  have  bee«i  inconsistent  with  the 
terms  of  the  way-bill,  and  contrary  to  the 
regulations  of  the  Prince  Edward  Island 
Railway,  and  therefore  in  excess  of  the 
freight  agent's  authority.  2.  That  the  evi- 
dence did  not  disclose  negligence  on  the 
part  of  any  officer  or  servant  of  the  Crown 
within  the  meaning  of  s.  16  (c)  of  the 
Exchequer  Court  Act.  Wheatley  v.  The 
King,  25   Occ.   N.  80,  9   Ex.   C.   R.   222. 


GoTonuaeat  Railwagr  —  Contract  for 
Services — Conditional  Increase  of  Salary — Im- 
possibility of  Performance  of  Condition  — - 
Promises  by  Crown* s  Officers — Liability.]  — 
H.,  while  general  traffic  manager  of  the  In- 
tercolonial Railway,  offered  to  secure  the 
appointment  of  R.  to  a  position  in  H.'s  de- 
partment of  the  railway  at  a  salary  of  $2,000 
per  annum.  R.  refused  that  amount,  but 
signified  his  willingness  to  accept  $2,400.  H., 
after  obtaining  the  permission  of  the  Minis- 
ter of  Railways  to  offer  R.  $2,100  per  annum, 
wrote  to  him :  '*  I  would  be  prepared  to  alter 
the  terms  of  my  letter  to  read  $2,100,  with 
the  assurance  that  should  you,  as  I  feel 
confident  you  can,  develop  the  traffic  on  your 
division  to  my  satisfaction,  your  salary  should 
be  increased  to  $2,400  on  the  1st  January, 
1899."     R.    accepted    the   appointment   upon 
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these  terms,  and  entered  upon  the  duties  of 
his  office  on  the  1st  January,  1888.  In  the 
following  autumn  H.  resigned  his  position 
on  the  railway.  Shortly  after,  namely,  in 
September,  1898,  the  departmnt  offereid  to 
appoint  R.  general  traveller  freight  agent 
of  the  railway,  with  headquarters  at  Toronto, 
and  R.  accepted  the  new  office  oi\  the  assur- 
ance contained  in  the  letter  from  W..  the 
then  general  freight  agent  of  the  railway, 
that  "  there  is  to  be  no  change  in  the  salary 
of  the  present  position  and  the  one  in  the 
west."  R.  entered  upon  his  new  duties  on 
the  10th  October,  1^8,  and  discharged  the 
same  until  April,  1903,  when  his  services 
were  dispensed  with.  He  had  never  been 
paid  a  salary  during  his  employment  by  t^e 
Department  of  Railways  of  more  than  $2,10U 
per  annum,  and  after  his  retirement  he  filed 
a  petition  of  right  claiming  a  balance  of 
salary  due  him  at  the  rate  of  $2,400  from 
the  1st  January,  1899,  basing  such  daim  upon 
H.'s  letter  and  W.'s  letter,  above  mentioned : 
— Held,  that,  even  if  the  assurance  of  in- 
crease of  salary  contained  in  such  letter  was 
more  than  an  engagement  or  liability  in 
honour,  the  contingency  upon  the  happening 
of  which  the  salary  was  to  be  increased  had 
never  in  fact  arisen.  Before  the  time  arrived 
when  it  could  happen,  two  things  had  oc- 
curred to  prevent  it,  neither,  of  which  was  in 
the  contemplation  of  the  parties  when  the 
appointment  was  made.  EC  had  resigned 
his  office,  and  was  no  longer  in  a  position 
to  say  whether  R.  had,  or  had  not,  developed 
the  traffic  to  his  satisfaction,  and  secondly, 
R.  had  ceased  to  hold  the  office  in  respect 
of  which  the  increase  of  salary  had  been 
promised,  and  had  accepted  another  office  in 
connection  with  the  traffic  department  of 
the  railway.  2.  The  fair  meaning  of  W.'s 
promise  that  there  would  be  no  change  in 
the  salary  on  R.'s  acceptance  of  his  new 
office  in  the  traffic  department  was  that  R. 
would  be  paid  the  same  amount  of  salary 
in  the  new  position  as  that  which  he  was 
then  receiving,  namely,  $2,100.  3.  That  W« 
not  having  been  shewn  to  have  had  any 
authority  to  bind  the  Crown  by  a  promise 
to  give  any  such  increase  of  salary,  no  such 
authority  was  to  be  implied  from  the  fact 
that  he  was  at  the  time  the  general  freight 
agent  of  the  railway,  and  as  such  R/s  im- 
mediate superior  officer.  Robinson  v.  The 
King,    25   Occ.    N.    143,   9   Ex.    O.    R.   44a 

GoTemmeat  Railway — Injury  to  Per- 
son at  Crossing — Negligence — Defective  En- 
gine— Rate  of  Speed--**  Train  of  Gars  "  — 
Dangerous  Crossing — Oates  or  Watchman — 
Discretion  of  Croton.] — ^The  husband  of  the 
suppliant  was  killed  by  being  struck  by  the 
tender  of  an  engine  while  he  was  on  a  level 
crossing  over  the  Intercolonial  Railway 
tracks,  in  the  city  of  Halifax.  The  evidence 
shewed  that  the  crossing  was  a  dangerous 
one,  and  that  no  special  provision  had  been 
made  for  the  protection  of  the  public.  Im- 
mediately before  the  deceased  attempted  to 
cross  the  tracks,  a  train  of  cars  had  been 
backed,  or  shunted,  over  this  crossing  in  a 
direction  opposite  to  that  from  which  the 
engine  and  tender  by  which  he  was  killed 
was  coming.  The  engine  used  in  shunting 
this  train  was  leaking  steam.  The  atmos- 
phere was  at  the  time  heavy,  and  the  steam 
and  smoke  from  the  engine  did  not  lift 
quickly,  but  remained  for  some  time  near  the 
ground.  The  result  was  that  the  shunting 
engine  left  a  cloud  of  steam  and  smoke  that 


was  carried  over  towards  the  track  on  which 
the  engine  and  tender  were  running,  and 
obscured  them  from  the  view  of  any  one 
who  approached  the  crossing  from  the  direc- 
tion  in  which  the  deceased  approached  it. 
The  train  that  was  being  shunted  and  the 
engine  and  tender  by  which  the  accident  was 
caused  passed  each  other  a  little  to  the  south 
of  the  crossing.  The  train  and  shunting 
engine  being  clear  of  the  crossing,  the  de- 
ceased attempted  to  cross,  and  when  he  had 
reached  the  track  on  which  the  engine  and 
tender  were  being  backed,  the  latter  emerged 
from  the  cloud  of  steam  and  smoke  and  were 
upon  him  before  he  had  time  to  get  out  of 
the  way.  At  the  time  of  the  accident  the 
engine  and  tender  were  being  backed  at  the 
rate  of  six  miles  an  hour: — Held,  that  the 
accident  was  attributable  to  the  negligence 
of  officers  and  servants  of  the  Crown  em- 
ployed on  the  railway,  both  in  using  a  de- 
fective engine,  as  above  described,  and  in 
maintaining  too  high  a  rate  of  speeed  under 
the  circumstances.  2.  An  engine  and  ten- 
der do  not  constitute  a  **  train  of  cars  "  with- 
in the  meaning  of  s.  29  of  the  Qovemment 
Railways  Act,  R.  S.  C.  c.  38.  HoUinger  v. 
Canadian  Pacific  R.  W.  Co.,  21  O.  R.  705» 
not  followed.  3.  Where  the  Minister  of  Rail- 
ways, or  the  Crown's  officer  under  him  whose 
duty  it  is  to  decide  as  to  the  matter,  comes,, 
in  his  discretion,  to  the  conclusion  not  to 
employ  a  watchman  or  to  set  up  gates  at 
any  level  crossing  over  the  Intercolonial  Rail- 
way, it  is  not  for  the  Court  to  say  that  the 
Minister  or  the  officer  was  guilty  of  negli- . 
gence  because  the  facts  shew  that  the  cross- 
ing in  question  was  a  very  dangerous  one.. 
Harris  v.  The  King,  24  Occ.  N.  388,  9  Ex. 
C.  R.  206. 

Head-sAtes   and  Waters  of   Canal — 

Control  of  Public  and  Private  Rights — Crown 
Officer — Estoppel   by  Acts   of — Deparimentat 
Report,]    —   The   suppliant's   predecessor   in 
title,  the   Seignior  of  Beauharnois,  early  in 
the  last  century  had  constructed  a  canal  or 
feeder,    with   hear-gates    and    appurtenances,, 
through   his   own   land    for    the   purpose    of 
conveying  water  from  the  river  St.  iJawrence- 
to  the  river  St.  Louis,  and  so  increase  cer- 
tain water-powers  belonging  to  the  seigniory* 
Later  in  the  century,  when  the  Beauharnois- 
canal  was  constructed  by  the  government  of 
the  province  of  Canada,  certain  works  near  the 
head  of  that  canal  had  the  effect  of  raising 
the  water  along  the  shores  of  Hungry  bay, 
in  lake  St.  Francis,  and  flooding  a  consider- 
able portion  of  the  seigniory  of  Beauharnois.. 
To   overcome   this,    the   government   built   a 
dyke  through  Hungry  bay,  which  crossed  the 
feeder  and   had   a  flume   with   three  sluice- 
gates at  its  entrance  into  the  St.  Louis  river. 
The  gates  that  the  seignior  had  used  up  to 
that     time     were     removed,    and    the    three 
sluice-gates    mentioned  were    constructed    as  ■ , 
part   of   the   public   work.    It   was   not  dis- 
puted that  this  dyke  was  part  of  the  property 
of  the  province,  and  passed  to  the  Dominion 
of  Canada   in  1867;   but  down  to  the  year- 
1882  the  seignior  and  his  grantees  remained 
in  possession  of  the   feeder  and   head-gates. 
In  that  year,  however,  a  sum  of  $10,000  was. 
voted  by   Parliament    for    the    improvement 
of  the  river  St.  Louis,  and  a  sum  of  $5,000 
in  each  of  the  two  years  following.     In  con- 
nection with  the  work  so  provided  for,  the 
Crown   took   possession   of  the   feeder,  deep- 
ened and  improved  it,  built  a  bridge  over  it,. 
and  took  out  and  re-built  the  heao-gates.     It 
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was  not  quite  clear  whether  these  works  were 
nndertaken  by  the  Dominion  government  at 
the  request  of  the  farmers  who  owned  ad- 
jacent lands  or  of  the  mill  owners,  or  at  the 
request  of  both.  It  was  clear,  however,  that 
none  of  the  mill  owners,  of  whom  the  sup- 
pliant was  one,  objected  in  any  way  to  what 
was  done.  But  after  the  work  was  com- 
pleted, the  Crown's  officers  continued  in  i>os- 
sessionof  both  the  feeder  and  the  head-gates, 
and  the  suppliant  complained  to  the  Minis- 
ter of  Public  Works  that  he  was  prevented, 
along  with  other  mill  owners,  from  exercis- 
ing the  control  of  the  feeder  and  head-gates 
to  which  they  were  as  such  owners  entitled. 
The  result  of  this  complaint  was  that  the 
control  and  possession  of  the  feeder  and  head- 
gates  were  handed  over  to  the  suppliant,  who 
retained  possession  until  1892,  when  the  gov- 
ernment resumed  possession  against  the  will 
and  consent  of  the  suppliant,  who  gave  up 
the  keys  of  the  gates  without  waiving  any 
of  his  rights.  Prior  to  the  time  when  the 
govermnent  in  1802  took  possession  of  the 
feeder,  the  suppliant  had  acquired  the  rights 
therein  of  all  the  mill  owners  interested  ex- 
cepting one,  the  rights  of  the  latter  being 
acquired  afterwards  in  the  same  yeietr: — 
Held,  that,  as  the  suppliant's  auteurs  were 
not  in  possession  of  the  feeder  and  head- 
gates  at  the  time  of  the  deed  of  conveyance, 
they  could  not  give  him  possession  thereof 
as  against  the  Grown;  and,  as  the  right  of 
control  and  regulation  of  the  head-gates  had 
been  in  the  Crown  from  the  time  the  dyke 
was  built,  such  right  was  not  lost  by  the 
Crown  ceasing  to  exercise  it  for  the  period 
above  mentioned.  The  suppliant^  while  en- 
joying the  right  to  have  these  works  so  re- 
gulated and  controlled  as  to  give  him  all  the 
water  he  was  entitled  to,  consistent  with 
other  public  or  private  interest  therein, 
had  not  the  paramount  or  exclusive  control 
and  regulation  of  them,  which,  by  the  neces- 
sities of  the  case,  were  vested  in  the  Crown. 
The  Crown  is  not  estopped  by  any  statement 
of  facts  or  by  any  conclusions  or  opinions 
stated  in  any  departmental  report  ^  any  of 
its  officers  or  servants.  Robert  v.  The  King^ 
9  Ex.  C.  R.  21, 

Injiurioiis  Affeetlon — Closing  up  Street 
— Compensation.] — The  properties  of  the  sup- 
pliants were  injuriously  affected  by  the  con- 
stmction  of  a  public  work,  which  obstructed 
a  highway  upon  which  the  properties  re- 
spectively abutted.  MacArthur's  property 
was  190  feet  from  the  place  of  obstruction, 
and  Keefe*s  240  feet.  The  suppliant's  pro- 
perties, instead  of  being  respectively  situated, 
as  they  were  formerly,  on  a  main  thorough- 
fare, were,  by  the  change  eifected  by  the 
construction  of  the  said  public  work,  situated 
at  the  extreme  end  of  a  street  closed  up  at 
one  end,  and  forming  a  cul  de  sac: — Held, 
that  where  the  injurious  affection  concerned 
the  personal  convenience  of  the  occupiers  of 
the  properties  in  question,  the  suppliants  were 
not  entitled  to  compensation,  but  that  in 
80  far  as  the  value  of  the  property,  in  the 
bands  of  any  one,  and  used  for  any  purpose 
to  which  they  could  be  put,  was  lessened, 
the  suppliants  ought  to  recover  therefor. 
MacArthur  v.  The  King^  Keefe  v.  The  King^ 
23  Occ  N.  213.  8  Ex.  C.  R.  245. 

lajiurioiis  Affeettoa  of  Property — De- 
privation of  Access — Street — Damages,] — ^By 
the  construction  of  a  public  work  a  public  high- 
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way  was  closed  up  at  a  point  two  hundred  and 
fifty  feet  distant  from  the  suppliant's  property, 
which  fronted  on  the  highway.  In  the  first 
expropriation  for  the  public  work  of  land 
in  the  neighbourhood  no  part  of  the  sup- 
pliant's property  was  taken.  Afterwards, 
and  during  the  construction  of  the  public 
work,  a  portion  of  his  property  was  taken 
for  the  public  work,  and  on  the  trial  of  a 
petition  of  right  for  compensation,  the  ques- 
tion arose  as  to  whether  or  not  the  depre- 
ciation of  the  property  by  reason  of  fhe  clos- 
ing up  of  th^  street  or  highway  should  be 
taken  into  account  as  one  of  the  elements 
of  damages : — Held,  that  it  should  be  so  taken 
into  account,  first,  because  it  appeared  that 
the  depreciation  from  this  cause  in  fact 
occurred  subsequent  to  the  taking  of  the 
land,  and  secondly,  it  was  a  case  in  which 
the  suppliant  was  entitled  to  compensation 
for  the  injurious  affection  of  his  property  by 
reason  of  the  obstruction  of  the  highway, 
which  was  proximate  and  not  remote.  Metro- 
politan Board  of  Works  v.  McCarthy,  L.  H* 
7  H.  L.  243,  Caledonian  Railway  Co.  v. 
Walker's  Trustees,  7  App.  Cas.  259,  and 
Barry  v.  The  Queen,  2  Ex.  C.  R.  333,  re- 
ferred to.  McQuade  v.  The  King,  212  Occ. 
N.  87.  7  Ex.  C.  R.  318. 

InJiirioiis  Affeotion — Erosion — Increase 
of—Exchequer  Court— Jurisdiction.] — Where 
the  erosion  of  land  by  the  natural  action 
of  the  waters  of  a  river  was  accelerated  and 
increased  by  certain  works  erected  in  the  ' 
river,  and  some  dredging  done  therein  by  the 
Crown,  a  petition  of  right  will  lie  for  dam- 
ages. 2.  The  jurisdiction  of  the  official  arbitra- 
tors under  s.  1  of  33  Y.  c.  23,  and  s.  4  of  31 
y.  c.  12,  was,  in  substance,  transferred  to  the 
Exchequer  Court  of  Canada  by  ss.  16,  58, 
and  59  of  50  &  51  V,  c.  16.  Graham  v. 
The  King,  8  Ex.  C.  R.  331. 

Injnrj  to  Person — Negligence — Common 
Employment  in  Manitoba — Workmen*s  Com- 
pensation Act.] — ^The  effect  of  s.  16  (c)  of 
the  Exchequer  Court  Act  is  not  to  extend 
the  Crown's  liability  so  as  to  enable  any 
one  to  impute  negligence  to  the  Crown  it- 
self, or  to  make  it  liable  in  any  case  in  which 
a  subject  in  like  circumstances  would  not 
be  liable.  2.  In  the  province  of  Manitoba 
the  Dominion  government  is  not  liable  for 
any  injury  to  one  of  its  servants  arising  from 
the  negligence  of  a  fellow-servant.  Filion 
V.  The  Queen,  24  S.  C.  R.  482,  referred 
to.  3.  With  respect  to  the  Habilitv  of  the 
Dominion  government  in  cases  involving  the 
doctrine  of  common  employment,  nothing 
short  of  an  Act  of  the  Parliament  Of  Canada 
can  alter  the  law  of  Manitoba  as  it  stood 
on  that  subject  on  the  15th  July,  1870.  The 
Workmen's  Compensation  Act,  R.  S.  M.  c. 
178,  does  not  apply  to  the  Crown,  the  Crown 
not  being  mentioned  therein.  Ryder  v.  The 
King,  25  Occ.  N.  85.  113,  9  Ex.  C.  R,  330, 
36  S.  C.  R.  462. 

Injnry  to  Property — Barge  Wintering  in 
Oovemment  Canal — Lowering  Level  of  Water 
— Omission  to  Notify  Owner — Negligence  — 
50  d  51  y.  c.  le,  s,  16  (c).]-— In  the  autumn 
of  1900  the  suppliant  plac^  his  barge  for 
winter  quarters  at  a  place  in  '  the  Lachine 
canal  which  he  had  before  used  for  a  similar 
purpose.  The  practice  is  now  changed,  but 
up  to  and  including  the  year  1900  it  was 
sufficient  for  any  owner  of  a  barge,  without 
asking  leave  or  notifying  any  one  on  behalf 
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of  the  Grown,  to  leave  his  barge  in  the  canal, 
and  during  the  winter  some  officer  of  the 
canals  department  would  take  the  name  of 
the  barge,  measure  it,  make  up  an  account 
based  on  the  tonnage  for  such  use  of  the 
canal,  and  in  the  spring  collect  the  amount 
thereof  from  the  owner  of  the  barge  before 
she  was  permitted  to  leave  the  canal,  the 
whole  in  conformity  with  the  provisions  of 
Art.  82  of  the  tariff  of  tolls  framed  by  that 
department  and  issued  in  the  year  1895. 
Some  time  after  the  suppliant  had  so  placed 
his  barge  in  the  canal,  JkL,  the  superintend- 
ing engineer  for  the  province  of  Quebec  of 
the  canals  department,  wrote  oflftcially  to 
O'B.,  the  superintendent  of  the  Lachine  canal, 
directing  him  to  have  the  water  lowered  on 
certain  dates  during  the  winter  to  facilitate 
certain  work  then  being  done  by  the  Grand 
Trunk  Railway  Ck>mpany  on  their  swing 
brklge  at  St.  Henri.  M.  also  gave  an  oral 
order  to  O'B.  to  comply  with  the  usual  prac- 
tice of  notifying  the  owners  of  Imrges  winter- 
ing in  the  canal  before  lowering  the  water 
on  any  occasion.  In  pursuance  of  such  order, 
O'B.  directed  one  of  the  employees  of  the 
canal  to  notify  the  barge  owners  whenever 
the  level  of  the  water  was  to  be  lowered. 
This  employee  failed  to  notify  the  suppliant 
before  the  water  was  lowered  on  a  certain 
date,  and  his  barge  was  so  injured  by  the 
lowering  of  the  level  of  the  water  that  she 
became  a  total  loss: — Held,  confirming  the 
report  of  the  registrar,  that,  as  the  canal 
was  a  public  work,  a  case  of  negligence  was 
established  £Qr  which  the  Crown  was  liable 
under  the  provisions  of  s.  16  (c)  of  the 
Exchequer  Court  Act,  50  &  51  V.  c.  16. 
Ooffnon  v.  The  King,  25  Occ.  N.  56,  9  Ex. 
C.  R.  189. 

I«aads  lajiuriovsly  AlPeeted  —  Closing 
Highway — Inconvenient  Substitute,]  —  The 
owner  of  land  is  not  entitled  to  compensation 
where,  by  construction  of  a  public  work,  he 
is  deprived  of  a  mode  of  reaching  an  ad- 
joining district  and  obliged  to  use  a  substi- 
tuted route  which  is  less  convenient.  The 
fact  that  the  substituted  route  subjects  the 
owner  at  times  to  delay  does  not  give  him 
a  claim  to  be  compensated,  as  it  arises  from 
the  subsequent  use  of  the  work,  and  not  its 
construction,  and  is  an  inconvenience  com- 
mon to  the  public  generally.  The  general 
depreciation  of  property  because  of  the  vicin- 
ity of  a  public  work  does  not  give  rise  to 
a  claim  by;  any  particular  owner.  Where 
there  is  a  remedy  by  indictment,  mere  incon- 
venience to  an  individual  or  loss  of  trade 
or  business  is  not  the  subject  of  compensa- 
tion. Judgment  of  the  Exchequer  Court,  8 
Ex.  C.  R.  245,  reversed.  Rea  v.  MucArthur, 
24  Occ.  N.  201,  34  S.  C.  R.  570. 

Iiease  of  Water  Power  —  Stoppage  of 
Power  an  Improvement  of  Canal — Damages 
— New  Lease-^Waiver — Surrender — Measure 
of  Damages,] — ^The  suppliant  was  the  owner 
of  a  flouring  mill  at  Iroquois,  Ontario,  which 
was  built  upon  a  portion  of  the  Galops  Canal 
reserve,  and,  prior  to  the  l2th  December, 
1898,  was  operated  by  water  power  taken 
from  the  surplus  water  of  the  canal.  The 
site  upon  which  the  mill  was  built,  as  well 
as  the  water  power  sufficient  to  drive  four 
runs  of  ordinary  mill  stones,  equal  to  a  ten- 
horse  power  for  each  run,  were  held  by  the 
suppliant  under  a  lease  from  the  Crown. 
On   that   date  the  canal   was  unwatered  to 


facilitate  the  construction  of  certain  works 
tlMit  were  being  carried  out  by  the  govern- 
ment of  Canada  for  its  enlargement  and  im- 
provement. At  that  time  it  was  not  intended 
that  the  stoppage  of  the  supply  of  such  sur^ 
plus  water  to  the  mill  should  be  permanent, 
but  temporary  only.  Subsequently,  however, 
certain  dianges  in  the  work  were  made,  which 
resulted  in  such  supply  being  permanently 
discontinued.  These  changes  were  made  by 
the  Crown,  at  the  request  of  the  suppliant 
and  others,  for  the  purpose  of  developing  the 
water  power,  of  which  the  suppliant  expected 
to  obtain  a  lease  on  favourable  terms: — 
Held,  that  the  suppliant  was  entitled  to  re- 
cover compensation  for  the  loss  of  power  to 
which  he  was  entitled  under  the  earlier  lease. 
2.  The  Court  did  not  include  in  such  com- 
pensation any  claim  for  loss  of  profits  or  dis- 
sipation of  business,  because,  on  the  one  hand, 
in  its  inception  the  stoppage  of  water  was 
lawful  and  within  the  lease,  and  there  was 
no  ground  upon  which  such  claim  could  be 
allowed  except  that  founded  upon  a  change 
in  the  works  that  was  made  in  part  at  the 
instance  of  the  suppliant  and  to  meet  his 
views,  and  wholly  with  his  acquiescence  and 
consent;  while,  on  the  other  hand,  he  had  at 
all  times  a  well  founded  claim  eitner  to  have 
the  power  granted  by  the  former  lease  re- 
stored to  him,  or  to  be  paid  a  just  compensa- 
tion for  the  loss  of  it.  3.  It  was  provided 
in  the  first  lease  that  the  suppliant  would 
have  no  claim  for  damages  in  the  event  of  a 
temporary  stoppage  of  water  for  the  purpose, 
inter  alia,  of  improving  or  altering  the  canal. 
Upon  the  question  whether  the  stoppage  of 
the  water  supply  for  the  period  of  two  and 
one-half  years,  being  the  time  actually  neces- 
sary for  the  execution  of  the  works  for  en- 
larging and  improving  the  canal  would  have 
been  a  temporary  stoppage  within  the  mean- 
ing of  the  former  lease: — ^Held,  that,  having 
regard  to  the  subject  matter  of  the  lease, 
any  stoppage  of  the  supply  of  surplus  water 
actually  necessary  for  the  repair,  improve- 
ment, or  alteration  of  the  canal,  in  the  pub- 
lic interest,  and  to  meet  the  requirements  of 
the  trade  of  the  country,  would  be  temporary 
within  the  meaning  of  the  provision  above 
referred  to,  although  it  might  last  for  several 
years.  4.  Upon  the  question  as  to  whether 
the  acceptance  by  the  suppliant  of  the  lease 
of  1901  worked  a  surrender  of  the  gi^^t  of 
surplus  water  made  by  the  former  lease: — 
Held,  that,  as  there  was  nothing  in  the  two 
leases  which  would  go  to  affect  the  validity 
of  either  of  them,  and  there  was  no  inconsist- 
ency between  them,  the  two  leases  should 
stand.  5.  That  the  damages  should  be  mea- 
sured by  the  cost  of  supplying  and  using  for 
the  operation  of  the  mill  forty  horse  power 
furnished  in  some  other  way  than  by  the 
water  supply  in  question.  Beach  v.  The 
King,  26  Occ.  N.  83,  9  Ex.  C,  R.  287. 

Neg:llsenee  —  Freight  Elevator — Use  of, 
by  Employees — City  B|^2oio.] — ^The  suppli- 
ant, an  employee  of  the  post  office  in  the  dty 
of  Montreal,  was  injured  by  falling  from  a 
lift  to  the  floor  of  the  basement.  The  lift 
was  used  for  the  transfer  of  mail  bags  and 
matter  with  those  in  charge  of  them  from 
one  floor  to  another  in  the  post  office  build- 
ing. It  was  proved  that  the  lift  was  con- 
structed in  the  usual  and  customary  manner 
of  freight  elevators,  but  the  suppliant  con- 
tended that,  as  the  lift  was  allowed  to  be 
used  by  certain  employees  in  going  from  one 
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floor  to  another,  it  should  have  been  pro-  ] 
vided  with  guards  or  something  to  prevent 
anyone  from  falling  from  it,  as  the  suppH* 
ant  did,  while  passing  from  the  first  floor  to 
the  basement: — ^Held,  that  such  user  by  the 
employees  did  not  constitute  the  lift  a  pas- 
senger elevator  and  impose  a  duty  upon  those 
in  diarge  of  it  to  see  that  it  was  better  pro- 
tected than  it  was.  2.  In  any  event  the  sup- 
pliant was  not  using  the  lift  as  a  passenger 
at  the  time  of  the  accident,  but  to  transfer 
mail  matter  of  which  he  was  then  in  charge. 
3.  The  by-law  of  the  city  of  Montreal  re- 
specting freight  and  passenger  elevators, 
passed  on  the  4th  February,  1901,  did  not  af- 
fect the  liability  of  the  Crown  in  this  case. 
The  lift  in  question  was  built  in  1897,  before 
the  enactment  of  such  by-law,  and  was  situ- 
ated in  the  poat  oflice  at  Montreal,  which 
building  constitutes  part  of  the  public  pro- 
perty of  the  Dominion,  and  so  was  within 
the  exclusive  legislative  authority  of  the  Par- 
liament of  Canada.  Finigan  v.  The  King, 
25  Occ  N.  145. 

If efrliseaoo  of  Crown  Ofieiala — Right 
of  Action — Injury/  to  Land — Jurndtotvon  of 
Exchequer  Court  —  Pre%criptionJ\  —  Lands 
in  the  vicinity  of  a  government  canal  were 
injuriously  affected  through  flooding  caused 
by  the  negligence  of  the  Crown  officials  in 
failing  to  keep  a  siphon-tunnel  clear  and  m 
proper  order  to  carry  off  the  waters  of  a 
stream  which  had  been  diverted  and  carried 
nnder  the  canal,  and  also  by  part  of  the  ^ands 
being  spoiled  by  dumping  matter  upon  it: — 
Held,  reversing  the  judgment  in  21  Occ.  N. 
277,  7  Ex.  C.  R.  1,  that  the  owner  had  a  right 
of  action  and  was  entitled  to  recover  damages 
for  the  injuries  sustained,  and  that  the  £iX- 
ohequer  Court  of  Canada  had  exclusive  origi- 
nal jurisdiction  under  ss.  16.  23,  and  58  of 
the  Exchequer  Court  Act.  Begina  v.  Filion, 
24  S.  C.  R.  482,  approved.  CTity  of  Quebec 
v.  The  Queen,  ib.  430,  referred  to.  The  pre- 
scription established  by  art.  2261,  C.  C,  ap- 
plies to  the  damages  claimed  by  the  owner. 
Letoumeuw  y.  The  King,  33  S.  C.  R.  335. 

Non-repair — Money  Voted  hy  Parliament 
— Discretion  of  Minister  —  Jurisdiction  of 
Court — Improvement  of  Navigation,'\ — ^There 
is  no  law  of  Canada  under  which  the  Crown 
is  liable  in  damages  for  the  mere  non-repair 
of  a  public  work,  or  for  failing  to  use  in 
the  repair  of  any  public  work  money  voted 
by  Parliament  for  the  purposes  of  such  pub- 
lic work.  2.  In  such  a  case,  whether  the 
repair  should  be  made  or  the  money  expended 
18  within  the  discretion  of  the  Governor  in 
Council  er  of  the  Minister  of  the  Crown  un- 
der whose  charge  the  work  is ;  and  for  the  ex- 
ercise of  that  discretion  he  and  they  are  re- 
sponsible to  Parliament  alone,  and  such  dis- 
cretion cannot  be  reviewed  by  the  Courts: — • 
Semble,  that,  although  the  channel  of  a  river' 
may  be  considered  a  public  work  under  the 
management,  charge,  and  direction  of  the 
Minister  of  Public  Works  during  the  time 
that  he  is  engaged  in  improving  the  naviga- 
tion of  such  diannel  under  the  authority 
of  8.  7  of  the  Public  Works  Act,  R.  S.  C. 
c.  36,  it  does  not  follow  that  once  the  Min- 
ister has  expended  public  mone^  for  such  a 
purpose,  the  Crown  is  for  all  time  bound  to 
keep  such  channel  dear  and  safe  for  naviga- 
tion«  or  that  for  any  failure  to  do  so  it  must 
answer  in  damages.  Hamburg  American 
Pmehet  Co.  v.  The  King,  21  Occ  N.  517.  7 
ESx.  C.  R.  150,  affirmed  33  S.  C.  R.  252. 


Bifle  Range — Injury  to  Person,^ — A  rifle 
range  under  the  control  of  the  Department 
of  Militia  and  Defence  is  not  a  **  public 
work  **  within  the  meaning  of  the  Exchequer 
Court  Act,  50  &  51  V.  c.  16,  s.  16  (c).  The 
words  "  any  officer  or  servant  of  the  Crown  " 
in  the  section  referred  to,  do  not  include 
officers  and  men  of  the  militia.  Judgment  in 
6  Ex.  O.  R.  425,  20  Occ.  N.  424,  affirmed. 
Larose  v.  The  King,  21  Occ.  N.  327,  31  S. 
a  R.  206. 


IV.  Otheb  Cases. 
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Bovntios  on  Manvf aoture  of 
Iron"  and  Stool  —  Statutes — 'Interpreta- 
tion.]— ^It  is  a  general  practice  in  the  art  of 
manufacturing  steel  to  use  the  iron  product 
of  the  blast  furnaces  while  still  in  a  liquid  or 
molten  form  for  the  manufacture  of  steeL  the 
hot  metal  being  taken  direct  from  the  blast 
furnaces  to  the  steel  mill.  Among  iron-mas- 
ters and  those  who  are  familiar  with  the  art 
of  manufacturing  iron  and  steel  the  term 
*'  pig  iron  "  has  come  to  mean  that  substance 
or  material  in  a  liquid  as  well  as  in  a  solid 
form.  A  question  having  arisen  as  to  whether 
the  iron  when  so  used  in  a  liquid  or  molten 
form  was  ^  pig  iron ''  within  the  meaning  of 
the  term  as  employed  in  60  &  61  V.  c.  6  and 
62  &  63  V.  c.  8 :— Held,  that  the  term  "  pig 
iron "  in  the  Act  mentioned  applied  to  the 
iron  used  in  the  manner  described,  and  that 
a  manufacturer  of  steel  ingots  therefrom  was 
entitled  to  the  bounty  provided  by  the  said 
Acts  in  respect  of  the  manufacture  of  such 
iron.  Dominion  Iron  and  Steel  Co.  V.  The 
King,  23  Occ.  N.  1.  8  Ex.  C.  R.  107. 

Contract — Bailment — Hire  of  Horses  for 
Construction  of  Public  Work'— -Loss  of  Horses 
— Negligence — Liability  —  Petition  of  Right 
— Demise  of  Crown.]  —  1.  Where  the  sup- 
pliant's goods  are  in  the  possession  of  an 
officer  or  servant  of  the  Crown  under  a  con- 
tract of  hiring  made  by  him  for  the  Crown, 
the  obligation  of  the  hirer  in  such  a  case  is 
to  take  reasonable  care  of  the  goods  according 
to  the  circumstances,  and  the  hirer  is  liable 
for  ordinary  neglect.  Where  there  is  a 
breach  of  the  hirer's  obligation  in  such  a 
case,  the  Crown  is  liable  under  the  contract 
of  its  officer  or  servant.  2.  Having  regard 
to  the  circumstances  in  evidence,  the  hirer 
had  acted  imprudently  in  continuing  the 
horses  on  the  work  after  the  grazing 
failed,  and  the  Crown  was  liable  therefor.  3. 
Wherever  there  is  a  breach  of  a  contract 
binding  on  the  Crown,  a  petition  will  lie  for 
damages  notwithstanding  that  the  breach 
was  occasioned  by  the  wrongful  acts  of  the 
Crown's  officer  or  servant.  Windsor  v.  An- 
napolis R.  W.  Co.  V.  The  Queen,  11  App. 
Cas.  607,  referred  to.  4.  The  Crown  is  liable 
in  respect  of  an  obligation  arising  upon  a 
contract  implied  by  law.  Regina  v.  Hender- 
son, 28  S.  C.  R.  425,  referred  to.  5.  An 
action  arising  out  of  a  contract  for  the  hire 
of  horses  to  be  used  in  the  construction  of 
a  public  work  of  Canada  lies  against  the  ex- 
ecutive authority  of  the  Dominion,  and  is 
not  affected  or  defeated  by  the  demise  of  the 
Crown. — Semble,  that  the  loss  sustained  by 
the  suppliant  in  this  case  was  an  -'  injury 
to  property  on  a  public  work"  within  the 
meaning  of  clause  C.  of  s.  16  of  the  Ex- 
chequer Court  Act.  Johnson  y.  The  King, 
24  Occ.  N.  2,  8  Ex.  C.  R.  360. 
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Ooatraot  —  Inland  Revenue  Stampe  — 
Breach  of  Contract — Acceptance  h^f  Officer — 
Recovery  of  Money  Paid — Deduction  of  Cost 
of  Production — Set-off — -Quantum  Meruit,] — 
Revenue  stamps  are  not  articles  of  merchan- 
dise, and  have  no  commercial  value.  2.  The 
defendants  contracted  to  print  for  the  Crown 
certain  Inland  Revenue  stamps  from  steel 
plaies,  but  delivered,  instead,  stamps  pro- 
duced from  steel  transferred  to  stone,  which 
were  accepted,  paid  for,  and  used  by  an  offi- 
cer of  the  Crown  under  the  belief  that  they 
were  produced  by  the  process  specified  in  the 
contract,  the  Crown  not  being  bound  by  the 
acts  of  the  officer: — ^Held,  that  the  Crown 
was  entitled  to  recover  back  the  money  paid. 
—3.  Semble,  that  the  defendants  could  not 
recover  from  the  Crown  on  a  quantum  mer- 
uit the  fair  value  of  the  stamps  produced 
from  stone ;  their  right  to  an  allowance  there- 
for would  be  a  right  of  set-off,  which  does 
not  exist  against  the  Crown;  but  the  Crown 
having  consented  to  allow  the  defendants 
the  fair  cost  of  production  without  profit, 
they  must  accept  that  or  nothing;  and  the 
"  fair  cost  of  production "  meant  the  fair 
cost  to  a  competent  person  with  the  neces- 
sary capital,  skill,  means,  and  appliances  for 
producing  such  stamps.  Rew  V.  British 
American  Bank  yote  Co,,  7  Ex.  C.  R.  119. 

InaolTent  Bank — Winding-up  Act — Sale 
of  Unrealized  Assets  —  Set-off  —  Funds  in 
Hands  of  Receiver-Oeneral  —  Estoppel,] — 
Where  funds  belonging  to  the  suppliants  had 
gone  to  form  part  of  a  fund  paid  into  the 
hands  of  the  Minister  of  Finance  and  Re- 
ceiver-General, as  unadministered  assets,  in 
the  case  of  the  insolvency  of  a  bank,  in  pro- 
ceeamgs  under  the  Winding-up  Act,  R.  S. 
C.  c.  129,  and  it  was  objected  that  the  sup- 
pliants were  not  entitled  to  such  moneys 
because  of  judicial  decision  to  the  contrary 
in  other  litigation  in  respect  to  the  fund: — 
Held,  that,  if  it  was  clear  that  the  matter 
had  been  really  determined,  cfffect  should  be 
given  to  the  estoppel,  but  tnat  where  to  give 
effect  to  it  would  work  injustice,  the  Court, 
before  applying  the  rule,  ought  to  be  sure 
that  an  estoppel  arises  by  reason  of  such  de- 
cision. In  this  case  there  was  no  estoppel. 
A  reference  to  the  Registrar  was  directed  to 
ascertain  what  proportion  of  the  fund  in  the 
hands  of  the  Minister  properly  belonged  to 
the  suppliants.  The  rule  as  to  estoppel  stated 
bv  King.  J.,  in  Farwell  v.  The  Queen,  22  S. 
C.  R.  568^  referred  to.  2.  One  of  the  equities 
or  conditions  attaching  to  the  sale  to  H. 
was  that  a  debtor  had  a  right  to  set  off 
against  his  debt  the  amount  whicli  he  had 
at  his  credit  in  the  bank  at  the  date  of  i^s 
insolvency.  It  appeared  that  at  the  time 
of  the  bank's  insolvency  certain  of  its  debtors 
had  at  their  credit  in  the  bank's  books  sums 
which  they  would,  on  payment  or  settlement 
of  their  debts,  have  a  right  to  apply  in  re- 
duction thereof,  and  the  suppliants  claimed 
that  they  were  entitled  to  be  indemnified  in 
re8i)ect  of  such  reductions  out  of  the  fund 
in  the  hands  of  the  Receiver-General : — Held, 
that  the  suppliants  were  not  entitled  to  such 
indemnity.  Hogaboom  v.  The  King,  22  Occ. 
N.  88.  7  Ex.  C.  R.  292. 

Idability  sut  Common  Carrier — Loss  of 
Acid  in  Tank  Car  during  Transportation — 
Contract — Negligence — Costs,]  — The  Crown 
is  not,  in  regard  to  liability  for  loss  of  goods 
carried,  in  every  respect  in  the  position  of 
an  ordinary  common  carrier.     The  latter  is 


in  the  position  of  an  insurer  of  goods,  and 
any  special  contract  made  is  in  general 
in  mitigation  of  its  common  law  obligation 
and  liability.  The  Crown,  on  the  other  hand, 
is  not  liable  at  common  law,  and  a  petition 
will  not  lie  against  it  for  the  loss  of  goods 
carried  on  its  railway,  except  under  a, con- 
tract, or  where  the  case  falls  within  the 
statute  under  which  it  is  in  certain  cases 
liable  for  the  negligence  of  its  servants  (50 
&  51  V.  c  16,  s.  16),  and  in  either  case 
the  burden  is  on  the  suppliant  to  make  out 
his  case.  2.  By  an  arrangement  between  the 
consignee  of  the  acid  in  question  and  the 
officers  of  the  Intercolonial  Railway,  freight 
charges  on  goods  carried  by  the  latter  were 
paid  at  stated  times  each  month,  and  in 
case  anything  was  found  wrong  a  refund  was 
made  to  the  consignee.  In  the  present  case 
the  consignee  paid  the  freight  on  the  acid, 
amounting  to  $135,  no  refund  being  made  by 
the  Crown.  This  amount  was  paid  to  the 
consignee  by  the  suppliants,  and  they  claimed 
recovery  of  the  same  from  the  Crown  in 
their  petition  of  right.  The  evidence  shewed 
that  by  the  arrangement  above  mentioned  the 
freight  was  not  payable  on  the  transportation 
of  the  tank  car,  but  on  the  acid  contained  in 
the  car  at  the  rate  of  27  cents  per  100  ilounds 
of  acid: — Held,  that  the  Crown  was  only 
entitled  to  the  freight  on  the  number  of 
pounds  delivered  to  the  consignee  at  Sydney; 
and  that  the  balance  of  the  amount  paid  by 
the  consignee  should  be  repaid  to  the  sup- 
pliant with  interest  3.  That,  as  the  sup- 
pliants, while  succeeding  as  to  part  of  t£e 
amount  claimed,  had  failed  on  the  main 
issue  in  controversy,  each  party  should  bear 
their  own  costs.  NichoUs  Chemical  Co,  of 
Canada  v.  The  King,  25  Occ.  N.  82,  9  Ex. 
C.  R.  272. 

Payment  for  Serrices  as  Commis- 
sioner— Servant — Public  Office,] — ^A  person 
appointed  under  the  provisions  of  R.  S.  C. 
c.  115,  as  a  commissioner  to  investigate  and 
i*eport  upon  improi»er  conduct  in  office  of  an 
officer  or  servant  of  the  Crown,  cannot  re- 
cover against  the  Crown  payment  for  his  ser- 
vices as  such  commissioner,  there  being  no 
provision  for  such  payment  in  that  enactment 
or  elsewhere.  2.  The  service  in  such  a  case 
is  not  rendered  in  virtue  of  any  contract,  but 
merely  by  virtue  of  api>ointment  under  the 
statute.  3.  The  appointment  partakes  more 
of  the  character  of  a  public  office,  than  of 
a  mere  employment  to  render  a  service  un- 
der contract,  express  or  implied.  Tucker  v. 
The  King,  22  Occ.  N.  201,  7  Ex.  C.  R.  351. 
affirmed  32  S.  C.  R.  722. 

Petition  of  Right — Damage  to  Lan^ — 
Subsidence — Release  of  Claim,] — In  connec- 
tion with  the  work  of  affording  better  term- 
inal facilities  for  the  Intercolonial  Railway 
at  the  port  of  St.  John,  N.  B.,  the  Dominion 
Government  acquired  a  portion  of  the  sup- 
pliant's land  and  a  wharf,  the  latter  being 
removed  bv  the  Crown  in  the  course  of  carry- 
ing out  such  works.  For  the  lands  and 
wharf  so  taken  by  the  Crown,  the  suppliant 
was  paid  a  certain  sum,  and  he  releas^  the 
Crown  from  all  claims  for  damages  arising 
from  "  the  expropriation  by  Her  Majesty  of 
the  lands  and  premises,  or  the  construction 
and  maintenance  thereon  of  a  railway  or  rail- 
wav  works  of  any  nature."  One  of  the 
p»(feots  of  the  removal  of  the  wharf  was  to 
leave  a  wharf  remaining  on  the  suppliant'^ 
land  more  exposed  than  it  formerly  had  been 
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to  the  action  of  the  waves  and  tides;  but  no 
sufficient  measures  were  taken  by  the  sup- 
pliant to  protect  his  property  or  to  keep  it 
in  a  state  of  repair : — ^Held,  that  there  was  no 
obligation  upon  the  Crown,  under  the  cir- 
cumstances, to  construct  works  for  the  pur- 
pose of  protecting  the  suppliant's  property; 
and,  as  the  injury  complained  of  happened 
principally  because  the  suppliant  had  failed 
to  repair  his  wharf,  the  Grown  was  not  liable 
therefor.  Vroom  v.  The  King^  24  Occ.  N.  2, 
8  Ex.  C.  R.  373. 

Petition  of  'BJkAt— Suppliant  —  Locus 
Standi.] — ^The  suppliant  applied  to  be  al- 
lowed to  purchase  certain  lands  under  s.  31 
of  the  Land  Act,  tendering  the  proper  amount 
therefor.  The  application  was  refused  on 
the  ground  that  the  lands  had  been  granted 
to  a  railway  company.  The  suppliant  alleged 
that  such  grant  was  illegally  issued  and  void, 
and  the  Crown  allowed  a  petition  of  right  ^to 
be  brought : — ^Held,  that  the  suppliant  had  no 
locus  standi  to  obtain  any  relief.  Hall  y. 
The  Queen,  7  R  C.  B.  89,  480. 

Postmaster's  Smlaaer — AUoioancee  —  In- 
terest —  Civil  Service  Act.]  —  By  the  Civil 
Service  Act,  R.  S.  C  c.  17,  sched.  B.,  a  city 
postmaster's  salary,  where  the  postage  col- 
lections in  his  office  amount  to  $20,000  and 
over,  ^r  annum,  is  fixed  at.  a  definite  sum 
according  to  a  scale  therein  provided.  No 
discretion  is  vested  in  the  Govemor-in-Coun- 
cil  or  in  the  Postmaster-Gerenal  to  make  the 
salary  more  or  less  than  the  amount  provided. 
Notwithstanding  the  statute,  it  was  the  prac- 
tice of  the  Postmaster-General  to  take  a  vote 
of  Parliament  for  the  payment  of  the  salar- 
ies of  postmasters.  For  the  years  between 
1^2  and  1000,  except  one,  the  amount  of  the 
appropriation  for  the  suppliant's  salary  was 
less  than  the  amount  he  was  entitled  to  un- 
der the  statute: — ^Hel^  that  he  was  en- 
titled to  recover  the  difference.  2.  That  the 
provisions  in  s.  6  of  the  Civil  Service  Act 
to  the  effect  that  "the  collective  amount 
of  the  salaries  of  each  department  shall  in 
no  case  exceed  that  provided  for  by  the 
vot^  of  Parliament  for  that  purpose,"  was  no 
bar  to  the  suppliant's  claim,  even  if  it  could 
be  shewn  that  if  in  any  year  the  full,  salary 
to  which  the  suppliant  was  entitled  had 
been  paid,  the  total  vote  would  have  been 
exceeded.  Such  provision  is  in  the  nature  of 
a  direction  to  the  officers  of  the  Treasury 
who  are  intrusted  with  the  safe  keeping  and 
payment  of  the  public  money,  and  not  to 
the  Courts  of  law.  Collins  v.  IJniied  States, 
15  Ct.  of  Qms.  35,  referred  to.  3.  The  sup- 
pliant was  not  entitled  to  interest  on  his 
claim.  4.  The  provision  in  s.  12  of  the  Civil 
Service  Amendment  Act,  1888,  to  the  effect 
that  "  no  extra  salary  or  additional  remun- 
eration of  any  kind  whatsoever  shall  be  paid 
to  any  deputy-head,  officer,  or  employee  in 
the  civil  service  of  Canada,  or  to  any  other 
person  permanently  employed  in  the  public 
serrice,"  does  not  prevent  Parliament  at  any 
time^  from  voting  any  extra  salary  or  remun- 
eration, and  where  such  an  appropriation 
is  made  for  such  extra  salary  or  remuneration, 
and  the  same  is  paid  over  to  any  officer,  the 
Crown  cannot  recover  it  back.  Hargrave  v. 
The  King,  22  Occ.  N.  427,  8  Ex.  C.  It.  62. 

Pablie  Ofioer — Assignment  of  Salary — 
PuhUc  Policv,]— The  provisions  respecting 
the  assignments  of  choses  in  action  found  in 


R.  S.  O.  c.  51,  s.  58  (5),  (6),  are  not  bind- 
ing upon  the  Crown  as  represented  by  the 
government  of  Canada.  2.  On  grounds  of 
public  policy  the  salary  of  a  public  officer 
is  not  assignable  by  him.  S.  Neither  the  lib- 
rarian of  Parliament  nor  the  Auditor-Gen- 
eral of  Canada  has  power  to  bind  the  Crown 
by  acknowledging  explicitly  or  implicitly  an 
assignment  of  salary  by  an  officer  or  clerk 
employed  in  the  library  of  Parliament.  Pow- 
ell V.  The  King,  25  Occ.  N.  140,  9  Ex.  C.  B. 
364. 

Return  of  Moneys  Paid  by  Histake 

— Action  for,] — The  suppliant  Drought  his 
petition  of  right  to  recover  from  the  Crown 
the  sum  of  $190,  which  he  alleged  he  paid 
under  mistake  to  the  Crown  in  settlement  of 
an  information  of  intrusion  in  respect  of  cer- 
tain lands  occupied  by  him.  He  also  claimed 
S500  for  damages  for  the  loss  which  he  al- 
leged resulted  to  him  on  the  sale  of  the  lands 
b^  reason  of  the  proceedings  taken  against 
him  by  the  Crown: — Held,  that  the  sup- 
pliant's petition  disclosed  no  right  of  action 
against  the  Crown,  and  that  a  demurrer 
should  be  allowed.  Moore  v.  Vestry  of  Ful- 
ham,  [1894]  1  Q.  B.  399,  followed.  Paget 
V.  The  King,  21  Occ  N.  280,  7  Ex.  C.  B.  50. 


CVRATOE. 

See  Bankbuptct  and  Insolvency. 


CUBTESY,  ESTATE  BY. 


See  Husband  and  Wife. 


CTTSTOUS  ACT. 


See  Revenue. 


CirSTOJIS  DUTIES. 

See  Revenue. 


DAM. 


See  Water  and  Watercoubses. 


DAMAGES. 

Assessment  of  —  Writ  of  Summons  — 
Statement  of  Claim — Non-conformitv — Sub- 
stituted Service — Order  for,] — ^By  the  in- 
dorsement on  the  writ  of  summons  the  plain- 
tiff claimed  damages  for  breach  of  an  agree- 
ment by  the  defendant  to  convey  certain  land 
to  the  plaintiff.  By  the  statement  of  claim 
and  the  plaintiff's  evidence  it  appeared  that 
her  real  claim  was  for  breach  of  a  subsequent 
parol  contract  Under  an  order  of  a  local 
Judge  service  of  the  writ  and  statement  of 
claim  were  effected  by  posting  them  on  the 
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90th  November,  1900,  in  an  envelope  ad- 
dressed to  the  defendant  at  a  place  in  On- 
tario. On  the  28th  December,  1900,  judg- 
ment was  entered  for  the  plaintiff  for  de- 
fault of  appearance  to  the  writ,  for  dam- 
ages to  be  assessed.  No  proceedings  were 
taken  upon  the  statement  of  claim  either  to 
enter  judgment  or  a  default  note: — ^Hleld, 
that,  according  to  the  practice,  no  assessment 
could  be  made  except  upon  the  judgment  for 
default  of  appearance,  for  nothing  else  was 
ripe  for  assessment;  and  the  plaintiff  could 
not  have  damages  pursuant  to  the  claim  in- 
dorsed on  the  writ,  because  it  appeared  by 
the  evidence  that  she  had  consented  to  the  de- 
fendant conveying  the  land  in  breach  of  his 
covenant.  The  action  was,  therefore,  dis- 
missed, but  without  costs  and  without  pre- 
judice to  a  new  action  being  brought  upon 
the  causes  of  action  set  forth  in  the  state- 
ment of  claim: — Semble,  that  the  order  for 
service  by  posting  should  not  have  been  made, 
the  material  being  quite  insufficient,  and  there 
being  no  probability  that  the  papers  would 
reach  him.  Alemander  v.  Alexander,  21  Occ. 
N.  338,  1  O.  L.  R.  639. 

Breaoh  of  Coninhot — Delivery  of  rail- 
way bonds.}— Ray  v.  Pari  Arthur,  Duluih, 
and  Western  R.  W,  Co,,  Ray  v.  Middleton,  2 
O.  W.  R.  345,  3  O.  W.  R.  160,  724. 

Coatraet — Breaoh — Assessment  by  Judge 
— Evidence — Guess  —  Appeal  —  Cfonourreni 
Findings  of  Courts  Below.] — ^The  evidence  in 
an  action  for  breach  of  contract  being  in- 
sufficient to  enable  the  trial  Judge  to  assess 
damages,  he  was  obliged  to  guess,  as  he 
stated,  and  his  guess  was  $5,000.  This  was 
affirmed  by  a  provincial  appellate  tribunal. 
The  Supreme  Court  of  Canada  allowed  an 
appeal  and  dismissed  the  action,  the  majority 
holding  that  the  result  of  the  absence  of 
evidence  was  that  the  damages  could  6e  no 
ihore  than  nominal.  Armour,  J,  dissenting, 
was  of  opinion  that  there  should  be  a  new 
Jnjil.  Williams  v.  Stephenson,  33  S.  C.  R. 
323* 

Death  of  Oklld— Fatal  Accidents  Act- 
Quantum  of  damages — ^Assessment  by  jury — 
Motion  for  new  trial.  Rentoiok  v.  Oalt,  Pres- 
ton and  Hespeler  Street  R.  W,  Co.,  6  O."  W. 
R.  413,  11  O.  L.  R.  158. 

Death  of  MamhrnatA— Estimate  of  Dam- 
(iges-— Insurance  Moneys  Received  by  Plain- 
t*ff'} — In  an  action  by  the  widow  of  the 
victim  for  damages  resulting  from  a  quasi- 
deiit,  the  Court  or  jury  may  take  into  con- 
sideration the  amount  of  insurance  paid  to 
the  plaintiff  in  their  estimate  of  the  dam- 
ages which  will  be  allowed,  and  it  is  open  to 
the  author  of  the  injury  to  plead  that  the 
plaintiff  has  already  received  a  considerable 
amount  for  insurance  on  the  life  of  her 
husband.  Dominion  Bridge  Co.  y.  Konwake- 
taston,  7  Q.  P.  R.  232. 

Death  of  Rnshand — Negligence — Sola- 
tium— Protection.] — A  widow  in  an  action 
for  the  death  of  her  husband  by  the  defend- 
ant's^ negligence  cannot  claim  damages  as 
solatium  doloris.  2.  She  may  claim  damages 
for  the  loss  of  protection  and  personal  care 
of  her  husband.  Renaud  v.  Fumess,  Whithy 
d  Co.,  Limited,  6  Q.  P.  R.  76. 

Death  of  Son — Elements  of  Damages — 
Cost  of  Bringing   Up.] — A  father  suing  for 


damages  for  the  death  of  his  son  cannot  in- 
clude in  the  damages  sustained,  the  amounts 
paid  by  him  for  the  bringing  up,  clothing, 
maintenance,  and  education  of  the  son,  or  for 
similar  expenses.  Beaudet  v.  William  Grace 
Co.,  7  Q.  P.  R.  82. 

Death  of  Son — Fatal  Accidents  Act  — 
Negligence — 'Admissibility  of  evidence  to  shew 
intention  of  deceased  to  give  financial  aid- 
Disposition  of  deceased's  mind  —  Financial 
ability — Excessive  damages  —  Reduction  — 
Consent  of  both  parties — New  trial.  Ste- 
phens V.  Toronto  R.  W.  Co.,  6  O.  W.  R.  657, 
11  O.  L.  R.  19. 

Death  of  Son — Measure  of  Damages — 
Dependence  of  Father — Misdirectiot^Tteduc- 
tion — New  Trial.] — See  Central  Vermont  R. 
W.  Co.  V.  Franch&e,  35  S.  C.  R.  68. 

'Deoeit — ^Measure  of — Purchase  of  shares 
in  company — Ascertainment  of  value-sub- 
sequent events.  Pohnl  v.  Mill^,  5  O.  W.  R. 
35a 

Dletrlbntion  «f — Tort  Causing  Death 
— Action  by  Widow — Intervention  of  Par- 
ent.]— ^Where  the  wife  of  a  person  who  has 
died  in  consequence  of  a  tort  or  quasi-tort, 
nas  begun,  by  virtue  of  Art.  1066,  C.  C,  an 
action  for  damages  against  the  tort-feasors, 
the  father  or  other  relation  of  the  deceased 
mentioned  in  such  Article  may  intervene  in 
the  action  to  claim  from  the  defendants  dam- 
ages for  the  loss  which  he  suffers  personally 
on  account  of  such  death,  and  may  even,  by 
such  intervention,  contest  the  right  of  the 
plaintiff  to  the  damages  which  she  claims. 
Morin  v.  Mills,  Q.  R.  18  S.  C.  196. 

Entioinc  and  Harbonrinc  PlaintUf  s' 
Serrante — Quantum  of  damages  —  General 
damage  —  Evidence  —  Assessment  by  referee 
— Appeal.  Gumey  Foundry  Co.  v.  Western 
Foundry  Co.,  6  O.  W.  R.  959. 


— Misdirection — Ap- 
peal to  Supreme  Court  of  Canada — Reduction 
-Consent — New  Trial.] — Where  there  Vae 
misdirection  as  to  the  assessment  of  damages 
merely,  and  it  appeared  that  the  damages 
assessed  by  the  jury  were  grossly  excessive, 
the  Supreme  Court  of  Canada  made  a  special 
order,  applying  the  principle  of  art.  508,  C. 
C.  P.,  directing  that  the  appeal  should  be 
allowed  and  a  new  trial  had  to  assess  dam- 
ages, unless  the  plaintiff  consented  to  the 
damages  being  reduced  to  a  stated  sum.  Cen- 
tral Vermont  R.  W.  Co.  v.  Franch&e,  35  S. 
C.    R.   68. 


_^  — Misdirection — New 
Trial.] — If,  in  charging  a  juiy,  the  Judge 
makes  a  statement  calculated  unnecessarily 
to  magnify  the  importance  of  the  matter  in 
dispute,  and  suggests  excessive  damages,  a 
new  trial  will  not  be  granted,  even  though  the 
Judge  was  in  error  in  making  the  statement, 
if  it  appears  from  the  verdict  found  that  the 
jury,  in  assessing  the  damages,  were  not  in- 
fluenced by  the  charge.  Cormier  v.  Boudreau, 
35  N.  B.  Reps.  645.  . 


EzoessiTe  Damages  —  Trespass — Evid- 
ence— Findings  of  Jury^Equal  Division  of 
Court — Costs.] — ^An  action  to  recover  dam- 
ages for  a  wrongful  and  violent  entry  by 
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the  defendants'  servants  npon  the  plain- 
tiff's property  and  the  wronsfal  seizure  and 
appropriation  of  the  plaintiff^  chattels.  The 
jory  found  that  the  defendants,  by  theic  ser- 
vants, took  possession  of  the  property  ille- 
gally and  in  violation  of  their  agreement,  and 
that  the  plaintiff  was  entitled  to  the  value  of 
the  property  taken,  and  they  assessed  the 
damaiges  at  $730,  for  which  judgment  was 
given  by  the  trial  Judge  with  costs.  The 
evidence  as  reported  did  not  disclose  proof 
of  the  value  of  several  of  the  chattels'  for 
the  taking  of  which  damages  were  claimed, 
and  it  did  not  appear  anywhere  how  the  1*^0 
was  made  up.  Upon  a  motion  by  the  de-. 
fendants  to  set  aside  the  judgment  and  for  a 
new  trial: — ^Held,  per  Meagher  and  Ritchie, 
JJ.,  that  the  evidence  of  damage  whic&  was 
before  the  jury  not  having  been  reported  to 
the  Court,  and  in  view  of  tibe  violent  and.  ille- 
gal manner  of  entry  upon  the  premises,*  the 
Court  was  not  in  a  position  to  decide  that 
the  damages  were  excessive.  Per  Townshend 
and  Qraham,  JJ.,  that  the  damages  should 
be  reduced  to  conform  with  the  proof  of  loss 
suffered  disclose^  in  the  evidence  before  the 
Court. ,  Owing  |o  the  equal  division  of  opin- 
ion, the  motion  was  dismissed,  but  without 
costs.  Johnston  y.  Dominion  Steel  and  Iron 
Co.,  21  Occ  N.  311. 

Ekpropriation  of  Lamd — Asseaament 
— Reservation  of  Recourse  for  Future  Dam- 
ages— Res  Judicata — Right  of  ActionJ] — ^A 
lessee  of  premises  used  as  an  ice  house  re- 
covered damages  from  a  city  corporation  for 
injuries  by  the  expropriation  of  part  of  the 
premises.  In  his  statement  of  claim  he  had 
expressly  reserved  the  right  of  further  re- 
course for  damages.  In  an  action  brought 
after  his  death  bv  his  universal  legatee  to 
recover  damages  for  loss  of  the  use  of  the 
ice  house  during  the  unexpired  term: — ^Held, 
that  the  reservation  did  not  preserve  any  fur- 
ther right  of  action  in  respect  of  the  ex- 
propriation^ and  the  plaintiff's  action  was 
properly  dismissed,  as^  in  such  cases,  all 
damages  capable  of  being  foreseen  must  be 
assessed  once  for  all,  and  a  defendant  cannot 
be  twice  sued  for  the  same  cause.  City  of 
Montreal  v.  McGee,  30  S.  C.  R.  582,  and 
Chaudidre  Machine  and  Foundry  Co.  v.  Can- 
ada Atlantic  R,  W.  Co.,  33  S.  C.  R.  11, 
followed.  Anctil  v.  City  of  Quebec,  33  S.  C. 
R.  347. 

Flooding:  I«aad — Measure  of  Damages — 
Duty  of  Claimant  to  Diminish,^ — Where 
there  is,  in  the  power  of  the  person  com- 
plaining, an  obvious  and  inexpensive  method 
of  reducing,  diminishing,  or  wholly  dqing 
away  with  the  damages  complained  of,  e.g.» 
l^  a  short  transverse  drain  to  prevent  flood- 
ing of  land,  it  is  his  duty  to  adopt  it,  and, 
in  default  of  his  doing  so.  he  is  only  entitled 
to  recover  such  loss  as  he  would  have'  suf- 
fered if  he  had  taken  proper  measures  to  pre- 
vent or  diminish  the  damages.  FiliatroMlt  v. 
YiOage  of  Coteau  Landing,  Q.  R.  23  S.  C.  62. 


few  Trial  —  Compromise 
Verdiot.] — A  new  trial  on  the  ground  of 
the  insufficiency  of  the  damages  will  not  be 
granted  unless  it  appears  clearly  to  the 
Court  that  the  smallness  of  the  damages  has 
arisen  from  mistake  upon  the  part*  of  either 
the  Judge  or  jury,  or  from  some  unfair 
practice  on  the  part  of  the  defendant. — ^A 


verdict  will  not  be  set  aside  on  the  ground 
that  it  is  a  compromise  verdict  if  it  can  be 
justified  upon  any  hypothesis  presented  by  the 
evidence.  Currie  v.  8t.  John  R,  W.  Co,,  36 
N.  BL  Reps.  194. 

Injiiry  to  Property — Elements  of  Dam- 
ages— Fees  of  Eospert  Witnesses  —  Notarial 
Protests.] — The  fees  of  expert  witnesses  em- 
ployed to  make  examinations  of  property, 
plans,  etc.,  necessary  for  the  proof  of  the 
plaintiff's  allegations  of  damage  to  property 
caused  by  the  defendants'  illegal  acts,  and 
also  the  costs  of  notarial  protests,  form  part 
of  the  damages  which  the  plaintiff  is  entitled 
to  reoover  from  the  adverse  party.  Dearie 
V.  Toum  of  Montreal  West,  Q.  R  26  S.  C. 
16. 

Lord  Campbell's  Aet — Action  —  Bar — 
Life  Insurance.] — ^Tbe  fact  that  a  widow  has, 
upon  the  death  of  her  husband,  obtained  the 
proceeds  of  a  policy  of  insurance  upon  his 
life,  is  not  a  bar  to  her  recovering  damages 
from  the  person  responsible  for  the  acci- 
dent which  caused  his  death.  Komoaketasion 
y.  Dominion  Bridge  Co.,  5  Q.  P.  R.  320. 

Lord  Caapbell's  Aet  —  Apportionment 
between  Widow  and  Children  —  Other  Pro- 
vision for  Widow.]  —  An  action  brought 
against  a  railway  company  by  a  widow  on 
behalf  of  herself  and  four  infant  children, 
aged  respectively  seven,  five,  three,  and  one 
year,  to  recover  damages  for  the  death  of  her 
husband  through  the  company's  alleged  nes^i- 
grace,  was  settled  by  the  company  paying 
$4300.  On  application  to  a  Judge,  the 
amount  was  apportioned  by  giving:  the  widow 
$1,200,  and  each  of  the  children  $900.  the 
widow  also  to  be  paid  for  the  children's 
maintenance  $200  a  year  half-yearly  for  three 
years,  the  fact  of  the  widow  having  already 
received  $1,000  for  insurance  on  the  hus- 
band's life  being  taken  into  consideration. 
Burhholder  y.  Orand  Trunk  R.  W.  Co.,  23 
Occ.  N.  155,  5  O.  L.  R.  428,  2  O.  W.  R.  267. 

Lord  Cmmpbell's  Aet — Death  of  Rela- 
tive— Reasonable  Expectation  of  Pecuniary 
Benefit.] — ^The  parents  and  sisters  of  a  man 
who  was  killed  by  an  electric  shock  whilst 
working  in  the  defendants'  works,  and  in 
consequence,  as  it  was  alleged,  of  defecia  in 
the  appliances  supplied  by  the  defendants  at 
the  works,  sued  for  damages  for  his  death. 
The  deceased,  who  was  the  only  son  of  the 
rector  of  a  small  parish  near  Montreal,  with 
an  income  of  about  $600  a  year,  had  been 
given  a  college  education  ana  had  returned 
home  when  about  21  years  old.  For  a  time 
he  remained  at  home,  earning  nothing.  Then 
he  spent  some  time  in  the  insurance  business 
in  Vermont.  Then,  on  account  of  his  father's 
illness,  he  went  home,  but  soon  left  for^Mani- 
toba  in  search  of  occupation.  There,  after 
working  at  several  things  for  about  three 
years,  he  was  employed  by  the  defendants 
to  manage  their  electric  works  at  a  salary  of 
$115  a  month,  out  of  which  he  had  to  pay 
$45  a  month  to  an  engineer  and  sometimes 
to  hire  other  assistance.  He  had  been  thus 
employed  about  three  months  when  he  met 
his  death.  The  parents  were  getting  old  and 
were  in  failing  health  and  it  was  not  shewn 
whether  they  had  or  had  not  any  means 
beyond  the  income  of  $60!p  a  year.  The  de- 
I  ceased  contributed  nothing  to  the  support  of 
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the  family  daring  all  the  time  he  was  in 
Manitoba;  but,  according  to  the  father's 
evidence,  he  had  been  a  great  help  to  him 
when  kt  home,  and  had  assisted  him  in  many 
ways  in  his  parish  work  and  ux  matters  of 
business,  an^  was  "  a  noble,  faithful  son/' 
efficient  in  every  way,  steady  and  indostrioas, 
and  '*  an  affectionate  son  and  brother  i"  * — 
Held,  that  there  was  nothing  in  all  this  to 
warrant  the  inference  of  a  reasonable  expecta- 
tlon  of  any  pecuniary  benefit  to  the  plain- 
tiffs from  a  continuance  of  the  life  of  the 
deceased,  and  that  the  verdict  of  the  jury  in 
favour  of  the  plaintiffs  should  be  set  aside. 
Sykes  v.  North  Eastern  R.  W.  Co.,  44  L.  J. 
O.  P.  191,  and  Mason  v.  Bertram,  18  O. 
R.  1,  followed.  Davidson  v.  Stuart,  22  Occ. 
N.  266,  14  Man.  L.  R.  74. 

Lord  Oampball'a  Act — Pecuniary  Loss 
from  Death  of  Son — Negligence — Evidence 
— Judge's  Charge — Emoessive  Damages — New 
Trial.] — In  an  action  under  Lord  OEUoipbeirg 
Act  for  the  benefit  of  the  father  of  a  man 
who  lost  his  life  as  alleged  by  the  negligence 
of  the  defendants,  evidence  was  given  to  shew 
that  the  father,  who  was  about  70  years  old, 
was  unable  to  earn  his  own  living;  that  the 
son,  who  was  26,  had  always  lived  with  his 
father,  and  for  many  years  had  paid  for  his 
board  and  lodging ;  that  for  the  15  months  pre- 
vious to  his  death,  he  had  paid  nothing,  be- 
cause, having  gone  into  business  for  himself, 
his  father  wished  him  to  keep  the  money  to  put 
into  the  business;  that  when  the  son  went 
into  business,  the  father  advanced  him  |700; 
that  the  sale  of  the  son's  business  realized 
$1,100,  of  which  the  father  got  ^400  on  ac- 
count of  his  advance.  The  trial  Judge  left 
it  to  the  jury  in  general  terms  to  estimate 
what,  if  any,  pecuniary  damage  the  {ather 
had  sustained  by  the  death  of  his  son;  and 
the  jury  found  a  verdict  for  $3,500: — ^Held, 
that  the  amount  of  the  verdict  shewed  either 
that  the  charge  was  too  general  in  its  terms, 
or  the  jury  misunderstood  the  principles  upon 
which  damages  should  be  assessed  in  cases 
such  as  this,  and,  therefore,  that  there  must 
be  a  new  trial  on  the  question  of  damages, 
and,  as  the  evidence  of  negligence  on  the  part 
of  the  defendants  was  not  altogether  satisfac- 
tory, and  the  finding  of  the  jury  on  the  ques- 
tion of  the  damages  did  not  entitle  their 
opinion  on  the  question  of  negligence  to  much 
weight,  there  must  be  a  new  trial  on  this 
point  as  well.  2.  That,  as  a  claim  for  $300, 
the  balance  due  the  father  upon  his  advance, 
had  not  been  mentioned  in  the  particulars  de- 
livered under  the  Act,  and  was  not  referred 
to  either  in  the  plaintiff's  opening,  the  Judge's 
charge,  or  in  any  other  part  of  the  case, 
it  was  impossible  to  say  that  the  jury  in 
assessing  the  damages  had  included  this  item ; 
therefore,  even  admitting  this  claim  to  be  a 
proper  element  of  damage  in  cases  under  the 
Act.  it  must  be  submitted  to  the  consideration 
of  another  jury.  3.  That,  outside  of  the 
debt,  there  was  sufficient  evidence  to  "go  to 
the  jury  of  a  pecuniary  loss  to  the  father  by 
the  son's  death.  Runciman  v.  Star  lAne  S. 
S.  Co,,  35  N.  R  Reps.  123. 


of — Accident  to  Person — Negli- 
gence of  Crown's  Servants — Pecuniary  Bene- 
jfit.] — ^In  the  case  of  death  resulting  from 
negligence,  and  an  action  by  the  party  en- 
titled to  launch  the  same  under  the  provi- 
sions of  R.  S.  N.   S.  1900  c.  178,  s.  5,  the  i 


damage  should  be  calculated  in  reference  to 
a  reasonable  expectation  of  pecuniarv  bene- 
fit, as  of  right  or  otherwise,  from  the  con- 
tinuance of  the  life.  2.  Such  party  is  not  to 
be  compensated  for  any  pain  or  suffering 
arising  from  the  loss  of  the  deceased;  or  for 
the  expenses  of  medical  treatment  of  the 
deceased  or  for  his  burial  expenses,  or  for 
family  mourning.  Osbom  v.  Gillett,  I*.  R. 
8  Ex.  88,  distinguished.  McDonald  v.  The 
King,  21  Occ.  N.  581,  7  Ex.  O.  R.  216. 

Moasure  of — Breach  of  Contract — Evid- 
ence— New  Trial,] — In  an  action  brought  by 
the  plaintiff  to  recover  an  amount  claimed  by 
him  for  work  done  and  materials  supplied  in 
constructing  a  mill  for  the  defendants,  the 
defendants  counterdaimed  for  damages  aris- 
ing from  the  defective  performance  of  the 
work  which  the  plaintiff  was  employed  to 
do: — ^Held,  that  the  defendants  were  entitled 
to  damages  suffered  by  reason  of  the  loss  of 
the  use  of  the  mill  during  the  sawing  season, 
but,  as  there  was  no  evidence  to  fix  the 
amount,  and  as  damages  were  allowed  to 
which  the  defendants  were  not  legally  en- 
titled, there  must  be  a  new  trial: — ^Held, 
that  the  plaintiff  was  not  liable  for  damages 
not  in  contemplation  of  the  parties,  or  not 
being  the  immediate  result  of  the  breach  of 
contract,  such  as  additional  cost  of  sawing, 
or  logs  sold  at  a  loss.  Bruhm  v.  Ford,  & 
N.    S.   Reps.   323. 

Nerrona  Shook  —  Impact  without  Out- 
ward Injury — Railway — Findings  of  Jury.^ 
— ^Action  for  damages  for  negligence.  Plain- 
tiffs (husband  and  wife)  were  being  driven 
in  an  enclosed  omnibus  when  crossing  the 
tracks  of  the  defendants;  the  onmibus  was 
caught  between  the  two  parts  of  a  freight 
train  which  was  about  to  be  coupled,  when 
the  driver  of  the  omnibus  was  caught  between 
the  two  sections  of  the  train,  and  while  con- 
siderable damage  was  done  to  the  omnibus, 
neither  of  the  plaintiffs  suffered  visible  bod- 
ily injury,  beyond  a  few  slight  bruises,  but 
both  complained  of  serious  injury  to  their 
nervous  systems  as  a  result  of  fright : — ^Held, 
action  should  be  dismissed  as  daSoages  were 
result  of  mental  shock  only.  Henderson  v. 
Canada  AUantic  R.  W.  Co.,  25  A.  R.  437, 
and  Victorian  Railway  Qommissioners  v. 
Ooultas,  13  App.  Cas.  222,  followed,  but,  in 
view  of  the  unsatisfactoi^  state  of  the  law 
and  the  conflict  in  the  decisions,  no  costs  were 
allowed.  Oeiger  v.  Grand  Trunk  R.  W,  Co,, 
5  O.  W.  R.  434,  6  O.  W.  R.  482,  10  O.  U 
R.  511. 

NerTOus  Shook  —  Personal  Injuries — 
Damages  not  Severable — Judgment — Appeal 
— Waiver,] — ^The  movable  portion  of  a  fence 
erected  by  the  defendant  fell  upon  the  plain- 
tiff while  passing  along  the  street,  and  caused 
injuries  for  which  damages  were  claimed. 
The  trial  Judge  assessed  the  damages  at  $25, 
and  ordered  judgment  in  favour  of  the  plain- 
tiff for  that  amount.  The  plaintiff's  solicitor 
took  an  order  for  judgment  for  the  amount 
awarded,  taxed  his  costs,  and  immediately  de- 
manded payment  from  the  defendant  under 
threat  that,  if  not  paid^  judgment  would  be 
entered,  and  execution  issued.  Subsequently 
the  plaintM  appealed  from  the  judgment,  in 
so  far  as  it  restricted  the  damages  awarded 
to  external  injuries  suffered  by  the  plaintiff, 
and  refused  to  allow  damages  for  shock  con- 
sequent upon  such  external  injuries: — Held, 
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dismissing  the  appeal,  that,  in  order  to  suc- 
ceed, the  plaintiff  mast  have  the  whole  judg- 
ment set  aside,  for  errors  alleged  in  the  as- 
sessment of  damages;  that  the  case  was  not 
one  in  which  the  damages  were  severable; 
and  that,  if  the  trial  Judge  erred  in  not 
awarding  greater  damages,  the  only  course 
open  to  the  plaintiff  was  to  appeal.  Flinn 
V.  Keefe,  37  N.  S.  Reps.  67. 

Kervoiu  Shook — Phyaioal  Injuru — Lia- 
IHlity  far,] — Pear  or  nervous  shock  resulting 
in  pnysical  injury  may  render  him  who  occa- 
sions it  liable  in  an  action  for  damages. 
Fear  is  not  of  itself  a  basis  of  an  action  for 
damages,  because  ordinarilv  it  does  not  pro- 
duce any  physical  injury,  but  if  such  injury 
results  there  is  liability.  Victorian  Railway 
Commissioners  v.  Coultas,  13*  App.  Cas.  222, 
discussed.  Montreal  Street  R,  W,  Co.  v. 
Walker,  Q.  R.  13  K.  B.  824. 

KuiMmeo — Ememplarf^  Damages  —  Evi- 
dence— Ap^al,]  —  Where  there  has  been  a 
manifest^  disturbance  of  enjo^ent  and  viola- 
tion of  rights  of  .ownership,  e.g.,  by  the 
smoke,  noise,  and  vibration  caused  by  the 
operation  of  machinery  on  iui  adjoining  pro- 
perty, the  person  so  disturbed  in  his  enjoy- 
ment is,  even  without  proof  of  any  precise 
amount  of  damages  suffered,  entitled  to  nom- 
inal or  exemplarv  damages.  2.  Moreover, 
on  a  question  of  the  appreciation  of  damages, 
the  Oourt  of  Appeal  will  not  disturb  the 
award  of  the  Oourt  below,  in  the  absence  of 
any  special  ground  for  doing  so.  Montreal 
Street  R.  TF.  Co.  v.  Oareau,  Q.  R.  13  K.  B. 
12. 

Pnblio  Work  —  Injury  to  the  Person — 
NeffUffence — Aggravation  of  Injury  hy  Un- 
skilful Treatment — Crown.] — Where  a  per- 
son who  is  injured  through  the  negligence  of 
a  servant  of  the  Crown  on  a  public  work, 
voluntarily  submits  himself  to  unprofessional 
medical  treatment,  proper  skilled  treatment 
being  available,  and  the  natural  results  of  the 
injury  are  aggravated  by  such  unskilled  or 
improper  treatment,  he  is  entitled  to  such 
damages  as  would,  with  proper  treatment, 
have  resulted  from  the  injury,  but  hot  to 
damages  resulting  from  the  improper  treat- 
ment he  subjected  himself  to.  Vinet  v.  The 
King,  25  Ooc.  N.  139,  9  Ex  C.  R.  352. 

Railway  Aooident  —  Nervous  Shock.] 
— ^A  railway  company  is  liable,  in  an  action 
by  one  injured  in  an  accident  while  a  pas- 
senger in  the  company's  train,  for  damages 
and.  pecuniary  loss  consequent  upon  a  fright 
resulting  in  a  shock  to  the  nervous  system 
causing  physical  injury,  if  the  fright  was  the 
result  of  the  accident,  and  was  reasonable  and 
natural.  Kirkpatrick  v.  Canadian  Paciflo  R. 
W.  Co.,  35  JN.  B.  Reps.  596. 

BodnotioB  —  Consent — Costs.] — ^The  de- 
fendant company,  instead  of  paying  to  the 
g>laintiff  the  amount  of  damages  sustained 
y  a  fire  in  her  bakery,  undertook  to  repair 
the  damage,  and  on  account  of  the  faulty 
manner  in  which  the  work  was  carried  out 
the  plaintiff  sued  for  the  amount  of  the  dam- 
ages cauaed  by  the  fire,  and  also  for  damages 
in  respect  of  loss  occasioned  by  reason  of 
being  unable  to  carry  on  the  business.  The 
plaintiff's  chief  witness  stated  that  the  in- 
juiy   to   the   business   was  $3,000,   and   the 


jury  returned  a  verdict  for  her  for  that 
amount.  On  appeal  the  full  Oourt,  being 
of  opinion  that  the  amount  of  the  damages 
was  excessive,  with  the  plaintiffs  consent, 
reduced  it  to  |»1,000.  Precise  directions 
should  have  been  given  to  the  jury  as  to 
what  they  should  have  taken  into  account 
in  estimating  the  damages,  and,  as  the  case 
had  been  allowed  to  go  to  the  jury  without 
such  directions,  without  objection  by  the 
defendants'  counsel  and  without  contradic- 
tion of  the  statement  as  to  the  damage  be- 
ing $3,000,  no  costs  of  the  appeal  were  al- 
lowed. Murray  v.  Royal  Insurance  Co.,  11 
B.  C.  R.  212. 

Bodnotion  —  Consent — New  Trial  as  to 
Quantum  of  Damages  Only.] — Oourt  of  Ap- 
peal pronounced  judgment  (5  O.  W.  R. 
572)  directing  a  new  trial  unless  plaintiff 
consented  to  reduce  the  amount  of  the  judg- 
ment recovered  by  plaintiff  at  the  trial  to 
^,000,  holding  the  amount  of  damages  ex- 
cessive. ISie  'certificate!  of  this  judgment 
not  having  issued,  the  Oourt  reviewed  the 
case  and  having  regard  to  Oon.  Rule  786 
ordered  a  new  trial  confined  to  the  question 
of  quantum  of  damages  only.  Watt  v.  Watt 
[1905]  A.  O.  115,  followed,  which  held  the 
Court  had  no  jurisdiction  to  order  new  trial 
(without  defendant's  consent),  depending  up- 
on the  plaintiff  reducing  the  damages  recov- 
ered. Hockley  v.  CHrand  Trunk  R.  W.  Co., 
6  O.  W.  R.  57,  10  O.  U  R.  363. 

Street   Railways — Personal  injuries   — 

Excessive   damages — New   trial.  Witty   v. 

London  Street  R.  W.  Co.,  1  O.  W.  R.  288, 
2  O.  W.  R.  578. 

Trespass  —  **  Wilful "  Acts — Measure  of 
Damages — Judgment. [ — ^In  an  action  of  tres- 
pass Jor  taking  coal  from  a  mine  the  judg- 
ment declared  that  the  plaintiffs  were  entitled 
to  recover  damages  from  the  defendants  for 
and  in  respect  of  the  wrongful  and  wilful 
trespass  and  conversion  complained  of  in  the 
plaintiffs'  statement  of  claim:  —  Held,  that 
**  wilful  "  was  not  intended  as  an  adjudication 
that  the  trespasses  were  wilful  in  the  sense 
that  would  render  the  defendants  liable  to 
have  damages  assessed  against  them  on  the 
sterner  rule;  and,  the  defendants  having  en- 
tered the  mine  under  a  mistaken  idea  as  to 
their  rights,  the  milder  rule  was  applied. 
The  measure  of  damages  should  be  the  value 
of  the  coal  at  the  mouth  of  the  mine,  less  the 
cost  of  digging  (hewing)  it  and  transnrarting 
it  there  as  a  merchantable  article.  Fleming 
V.  H.  W.  McNeil  Co.,  23  Occ.  N.  312. 

Warranty  —  Breach — Manufacture  and 
Sale  of  Macnine — Defects — Loss  of  Profits — 
Property  not  Passing.]  —  The  plaintiffs 
agreed  to  manufacture  a  goring  loom  fit  for 
certain  special  work  required  by  the  defend- 
ants, and  to  deliver  it  by  a  certain  time.  The 
machine  was  not  delivered  until  after  the 
time  fixed,  and  when  delivered  did  not  have 
certain  fittings  which  were  necesssary  for  its 
proper  working,  and  there  were  certain  de- 
fects in  it  which  the  defendants,  after  apply- 
ing to  the  plaintiffs  to  remedy  them,  had  to 
rectify  themselves.  In  an  action  for  the 
price  of  the  loom : — Held,  that  the  defendants 
should  be  allowed  the  sums  paid  in  supplying 
the  missing  portions  of  the  machine  and  for 
the  services  of  an  expert  to  put  it  in  working 
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order;  that,  notwithstanding  that  the  pro- 
perty in  the  machine  remained  in  the  plain- 
tiffs until  paid  for,  the  plaintiffs  never  had 
supplied  a  loom  properly  constructed  to  do 
the  work  required  of  it,  and  to  do  which 
the  plaintiffs  well  knew  the  machine  had 
been  ordered ;  that  there  was  a  warranty  that 
it  should'  be  fit  for  the  purpose;  that  the 
defendants  were  prevented  from  earning  the 
profits  they  would  have  earned  if  the  loom 
had  been  complete;  and  that,  under  the  cir- 
cumstances, the  plaintiffs  were  liable  to  make 
such  profit  good.  Crompion  and  Knoiolet 
Loom  Works  v.  Hoffman,  23  Occ.  N.  188, 
5  O.  L.  R.  554.  1  O.  W.  R.  717,  2  O.  W. 
R.273. 

See  Account — Appeal — Assault  —  At- 
tachment OF  Debts — Bills  of  Saue  and 
Chattel  Mobtgaobs  —  Bond  —  Chose  in 
Action,  Assignment  of — Company  —  Con- 
tract—-Coubts — Defamation  —  Executors 
AND  Administrators — ^Husband  and  Wife 
— Injunction — Interest  —  Landlord  and 
Tenant — Lunatic — Master  and  Servant 
— Municipal  Corporations — Nbqligence — 
Nuisance— Pabticulars — Pabtiss  —  Par- 
tition— Pli;adino  —  Railway  —  Sale  of 
Goods — Sheriff — Ship — Street  Railways 
— ^Timber  —  Trespass  to  Land  —  Tres- 
pass TO  Person — Vendor  and  Purchaser 
—  Waste — Water  and  Watercourses  — 
— ^Way — ^Wrtt  of  Summons. 


DEATH  OF  J1TD0E. 

See  Triau 


SEBEHTU&ES. 

Coaapamy**  Mortc^C^  Bonds — Interest 
— Action  for — Evidence.] — An  action  for  in- 
terest upon  a  company's  nvortgage  bonds 
may  succeed  upon  production  of  the  coupons, 
without  the  bonds  from  which  they  nave 
been  detached.  Connolly  v.  Montreal  Park 
and  Island  R.   W.   Co,,   Q.   R.  20   S.   C.   1. 

niesal  Issne — Innocent  Holder  —  Lia- 
bility of  School  Trustees — Negligence — ^Ftnd- 
ing  of  Jury — Charge,] — A  debenture  of  the 
defendants  payable  to  bearer  sealed  with 
their  corporate  seal  and  signed  by  their  chair- 
nian  and  secretary,  was  allowed  to  get  into 
circulation  without  the  authority  or  know- 
ledge of  the  defendants,  and  without  their 
receiving  any  value  therefor.  It  was  finally 
purchased  by  the  plaintiff  before  maturity, 
who  took  it  in  good  faith  and  gave  full 
market  value  for  it.  In  an  action  brought 
upon  two  of  the  interest  coupons  attached 
to  the  debenture,  the  trial  Judge  asked  the 
Jury  the  two  following  questions  (among 
others),  which  were  answered  in  the  affirma- 
tive :  *'  Did  the  bond  come  into  the  hands 
of  the  plaintiff  as  an  innocent  holder  for 
value  through  the  carelessness  and  neglect  of 
the  defendants,  or  those  of  thetr  officers 
whose  duty  it  was  to  have  the  bonds  properly 
executed  and  issued,  and  in  whose  hands  or 
custody  the  bonds  should  be  detained  until 
delivered  to  bona  fide  purchasers?"  "Do 
yon  find  that  the  board  of  school  trustees,  or 
their  officers,  were  guilty  of  such  negligence 


in  connection  with  this  bond,  as  that  in 
your  opinion  it  would  be  inequitable  and  un- 
just that  the  defendants  should  be  permitted 
as  against  the  plaintiff  to  set  up  a  defence 
that  the  bond  was  not  duly  executed,  or  the 
issue  thereof  authorised  by  the  board?".  A 
verdict  was  thereupon  entered  for  the  plain- 
tiff:—^Held,  that  the  verdict  was  dghtly  so 
entered.  00  V.  c.  24,  s.  159,  in  reference 
to  the  trial  Judge  unneccessarily  expressing 
his  own  opinion  upon  the  facts,  conunented 
upon.  Robinson  v.  St.  John  School  Trut^ 
tees,  S4  N.  B.  Reps.  503. 

See  Account — Company — ^Municipal  Oor- 
FORATioNs — Registry  Laws  —  Schools  — 
Trusts  and  Trustees. 


DECEIT. 

See  Bills  of  Exchange  and  Pbo|ussorx 
Notes — Contract — Principal  and  Agsnt. 


SECLASAHON. 


See   Pleading. 


DECLASATOBY  JITDOMENT. 

See  Judgment. 


DEDICATION. 


See  Municipal  Corporations. 


DEED. 

Absolute  CoBTeyanee  of  I*Mid — Colla- 
teral security — Redemption — Waiver — Coun- 
sel—Mistake at  Trial.  Sherlock  v.  Wallace, 
1  O.  W.  R.  54.  893. 

Aokmowledi^ent — Justice  of  the  Peace 
— Territorial  Jurisdiction  —  Emecution  and 
Delivery  of  Deed.] — A  justice  of  the  peace 
has  no  power  to  take  an  acknowledgment 
of  a  deed  out  of  the  county  for  which  he  is 
appointed  a  justice,  and  an  acknowledgment 
stating  that  it  was  taken  before  W.  E.,  "one 
of  Her  Majesty's  justices  in  and  for  the 
county  of  V.,"  without  anything  further  to 
shew  that  it  was  taken  in  the  county,  is  bad ; 
and  an  acknowledgment  that/  the  grantor 
"  signed  and  sealed  the  within  instrument,*' 
without  stating  that  it  was  delivered  or  exe- 
cuted, is  bad.  Tobique  Salmon  Club  v.  Mc^ 
Donald,  36  N.  B.  Reps.  589. 

I 

X 

Aotlon  to  Set  Aside  —  Improvidence 
— Absence  of  advice — Consideration-^Costsu 
Frank  v.  Hohl,  2  O.  W.  R.  489. 

AetioB  to  Set  Aside  —  Improvidence 
— ^Lack  of  independent  advice  —  Lease  exe- 
cuted on  Sunday — Part  performance — ^Parol 
agreement.  Duprat  v.  Daniel,  1  O.  W.  R. 
681,  2  O.  W.  R.  940. 
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Action  to  Set  Aside — ^Undue  influence 
— ^Mental  incapacity — ^Improvidence  —  Delay 
in  bringing  actien-^Costs.  KeUens  v.  Waffttr 
O.  W.  R.  802. 

Alteration  after  ZSzecution — Addition 
of  Provision  for  Interest  —  Inscription  en 
FatMP.]  —  The  defendant  inscribed  en  faux 
against  the  copy  of  a  deed  of  donation  filed  in 
the  sait  and  also  against  the  original  minute, 
alleging  that  the  words  "  avec  int^rdt  l^gal " 
had  been  inserted  illegally  after  the  execu- 
tion of  the  deed.  The  terms  of  the  deed  had 
been  discussed  between  the  parties  during 
two  days,  and  there  was  a  strong  presumx>- 
tion  that  the  subject  of  interest  on  the  in- 
stalments payable  under  the  deed  had  not 
been  overlooked.  In  the  original  minute  the 
words  "  avec  int^rfit  l^gal  were  added  at 
the  end  of  a  line  where  there  was  barely 
space  to  crowd  them  in  and  moreover  these 
words  did  not  appear  in  a  copy  made  by  the 
notary  a  few  days  after  the  execution  of 
the  deed:  —  Held,  that,  under  the  circum- 
stances and  the  facts  apparent  on  the  face  of 
the  original  minute,  the  words  "avec  int6r6t 
14igal "  constituted  an  addition  (ajout6), 
which  is  null  under  the  law  regarding  the 
execution  of  notarial  instruments  unless  it 
be  clearly  identified  or  confirmed  by  the  con- 
tracting parties ;  R.  S.  Q.  art.  3648.    Nadon 

V.  Auclair,  Q.  R.  9  Q.  B.  462. 

« 

Condition  Snbseoitent  —  Breach — For- 
feiture— Assignment  oy  Vendor  before  Re- 
vesting— Validity,] — On  the  grant  of  a  fee 
simple  defeasible  on  breach  of  a  condition, 
no  estate  is  left  in  the  grantor,  but  only  a 
possibility  of  reverter,  and,  therefore,  before 
breach  there  is  nothing  capable  of  assign- 
ment. After  breach,  where  the  deed  does  not 
provide  for  ipso  facto  forfeiture,  the  fee  does 
not  revest  automatically,  and  until  revesting 
by  suit  or  otherwise  there  is  nothing  capable 
of  assignment.  Land  was  conveyed  subject 
to  certain  conditions  to  be  performed  by  the 
purchasers,  and,  in  default  of  the  perform- 
ance of  such  conditions,  the  purchasers  were 
to  hold  the  land  in  trust  for  the  grantor, 
and  reconvey  to  him,  notwithstanding  that  any 
prior  breadi  may  have  been  waived.  The 
conditions  were  not  performed.  In  an  action 
by  the  assignee  under  seal  of  the  vendor  for 
a  declaration  that  the  purchasers  held  the 
land  in  trust  for  him,  and  for  an  order  for 
the  Gonreyance  thereof  to  him: — Held,  that 
after  the  conveyance  there  was  no  estate  left 
in  the  grantor,  but  only  a  possibility  of  re- 
verter, which  was  not  assignable,  and  no 
action  lay.  Clarke  v.  City  of  Vancouver,  10 
B.  C  R.  31. 

Conslraetion — Qravel  —  Subsequent  De- 
posit.]— In  1856  the  owner  of  land  by  deed 
conveyed  to  a  railway  company  "  the  gravel 
situate  and  being  on  and  comprised  within  a 
certain  part"  of  the  land,  with  the  right  of 
way  for  a  railway  track  and  the  free  and  un- 
obetructed  use  thereof,  and  covenanted  for 
quiet  possession,  free  from  incumbrances,  of 
the  gravel  and  other  the  premises  conveyed : 
— ^Held,  that  the  gravel  deposited  on  the  land 
since  the  date  of  the  deed,  owing  to  the 
action  of  the  waters  of  a  lake,  did  not  pass 
1^  the  deed.  Mann  v.  Grand  Trunk  R,  W. 
Co.,  21  Occ.  N.  30,  32  O.  R.  240.  (See  the 
next  ca«e.) 


L — Gravel — Deposit   —   Neto 
TriaL] — On  appeal  by  the  defendants  from 


the  judgment  in  32  O.  he,  240,  21  Occ.  N.  30, 
the  Court,  on  the  ground  that  there  had  l^een 
a  misunderstanding  as  to  the  extent  of  the 
defendants'  admission  as  to  the  removal  of 
gravel,  gave  them  the  optjon  of  a  new  trial 
upon  payment  of  the  posts  of  the  former 
trial  and  of  the  appeal,  and  in  default  dis- 
missed the  appeal  with  costs.  Mann  v. 
Grand  Trunk  R.  W.  Co,,  21  Occ.  N.  226,  1 
O.  L.  R.  487,  1  O.  W.  R.  230.  2  O.  W.  R.  - 
361. 

Oonstniotion  —  Reservation  —  Right  of 
Way.] — ^J.  H.,  sole  owner  and  in  possession 
of  lot  267,  sold  to  J.  P.  a  certain  parcel  of 
land  situated  in  the  parish,  etc.,  containing, 
etc.,  and  bounded,  etc,  and  being  the  north- 
east part  of  the  lot  267,  "  with  a  reservation 
in  favour  of  H.  D.,  present  for  himself  and 
his  ayant  cause,  of  twenty  feet  in  the  alley 
which  is  upon  tne  land  sold  leading  from  the 
public  road  running  south.  H.  D.,  although 
the  act  of  sale  recited  that  he  was  present, 
and  although  in  fact  he  was  present  with  the 
parties,  did  not  sign  it,  and  was  not  called 
upon  to  do  so: — Held,  that,  in  view  of  the 
ambiguity  of  the  terms  of  the  contract,  and 
in  order  to  give  effect  accordiu^  to  what 
appears  to  have  been  the  Intention  of  the 
parties,  in  the  special  circumstances  shewn 
by  the  evidence,  the  clause  containing  the  re- 
servation should  be  construed  thus :  "  With 
a  reservation  in  favour  of  H.  D.  of  the  use 
of  the  alley  which  is  upon  the  land  sold  for 
a  length  of  twenty  feet  leading  from  the  pub- 
lic road.  Dumais  v.  Thilault,  Q.  R.  10  Q. 
B.  7. 

Oonstniotion — ^Temporary  grant  of  strip 
of  land — Erection  of  building — ^Destruction  or 
damage  by  fire — "  Shall  remain  standing  " — 
Rebuilding  or  repair.  Christie  v.  Cooley,  4 
O.  W.  R.  79,  6  O.  W.  R.  214. 

Oonveyanoe  of  Land  —  Action  to  set 
aside  —  Contest  as  to  execution  by  person 
since  deceased — Conflicting  evidence — Action 
<1>smissed  without  prejudice  to  a  new  action. 
McDonald  v.  McDonald,  2  O.  W.  R.  708,  3 
O.  W.  R.  562. 

OonToyanoe  of  I«and — Cuttii^  down  to 
mortgage — Account — ^Reference.  0*Brien  v. 
Cornell  2  O.  W.  R.  544,  3  O.  W.  R.  161. 

OonTeyance  of  Land — Recital^-^arantie 
—  Property  not  Passing  —  Cutting  Down  to 
Security — Presumption.] — ^When  it  is  recited 
in  an  acte  d*obligation  that  an  immovable  is 
transferred  to  a  creditor  by  way  of  garantie, 
it  must  be  presumed,  in  the  absence  of  a 
clear  and  precise  agreement  to  the  contrary, 
that  the  parties  have  intended  to  make  a 
contract  of  security  only,  and  that  what  the 
debtor  intends  to  pass  to  his  creditor  is  the 
IK>sses£iion  of  and  not  the  absolute  property  in 
tbo  immovable.  2.  The  creditor  does  not  be- 
come the  proprietor  of  the  immovable  if  it  is 
not  paid  for,  but  has  only  the  right  to  posses- 
sion for  the  purposes  of  his  security,  to  re- 
ceive the  profits,  and  to  apply  them  first  upon 
the  interest  and  then  upon  the  principal 
amount.  Eglauch  v.  Lahadie,  Q.  R.  21  S.  G. 
481. 

OonToyanee  of  Land  —  Setting  aside  — 
Undue  influence — Parent  and  child---Fraud — 
Consideration.  Vandusen  v.  Young,  1  O.  W. 
R.  55. 
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GonveyaniM  of  Xaad — Undue  influence 
— Full  disclosure.  Christian  v.  PouHn,  1  O. 
W.  R.  275. 

Outtii&s  Bown  to  Mortsase — Absolute 
deed  in  form  with — ^Bond  to  reconvey — Held 
only  a  mortgage.  Burr  v.  Bullock,  2  O.  W. 
R.  428. 


Onttinc  Down  to  Morts^so — Improvi- 
dence— Fraud.  Holneaa  v.  Ruaaell,  1  O.  W. 
R.  655,  744,  2  O.  W.  R.  334. 


Outtiiic  Down  to  Morts^so — Redemp- 
tion— Condition — Revival  of  debt  thrown  off 
— Costs.  Rutherford  v.  Warhriek,  2  O.  W. 
R.  274. 

DellTory — ^Retention  by  grantor — Posses- 
sion by  grantee — EiVidence — Improvements — 
Executor  and  trustee  —  Breach  of  trust, 
Humphries  y.  Aggett,  1  O.  W.  R.  S3. 

Description  —  Ambiguity  —  Charge  on 
Homestead  "before  Patent  —  Dominion  Lands 
Ac<.] — ^The  written  contract  signed  by  the  de- 
fendant for  the  purchase  of  machinery  from 
the  plaintiff  provided  for  a  lien  or  charge 
upon  the  "N.  E.  ^  Section  2,  Township  4, 
Range  14,"  without  stating  whether  the  range 
meant  was  14  west  or  east  of  the  principal 
meridian,  both  of  which  ranges  are  in  this 
province,  bat  the  evidence  shewed  that  it  was 
range  14  west  that  was  intended : — ^Held,  that 
the  expression  ''N.  E  ^"  sufficiently  desig- 
nated the  north-east  quarter,  as  such  con- 
tractions are  in  daily  use.  2.  That  in  this 
case  the  description  was  sufficient  to  warrant 
the  order  for  a  diarge  on  the  N.  E.  ^  2-4-14 
W. ;  for,  (a)  if  judicial  notice  should  be 
taken  of  the  surveys  that  had  been  already 
made  in  Manitoba  and  of  those  which  had  not 
been  made,  then,  as  township  4  in  range  14 
east  had  not  been  surveyed  into  sections, 
township  4  in  range  14  west  must  have  been 
the  one  intended  by  the  contract,  and  there 
was  no  ambiguity  requiring  evidence  to  ex- 
plain; and  (b),  if  judicial  notice  of  such  sur- 
veys could  not  be  taken,  then  the  ambiguity, 
if  any,  was  a  latent  one,  '  and  oral  testi- 
mony was  admissible  to  ascertain  what  land 
was  meant  It  was  suggested  in  argument 
that  the  defendant  was  merely  a  homesteader 
under  the  Dominion  Lands  Act,  and  had  not 
received  his  patent,  and  that,  under  s.  42  of 
that  Act,  he  could  not  validly  create  a  charge 
on  the  land: — Held,  that  the  defendant  could 
not  raise  such  an  objection  in  this  action, 
and  that  the  plaintiff  was  entitled  to  an 
order  for  the  charge  on  the  land  and  the 
chance  of  realizing  on  it,  though  he  might 
afterwards  be  defeated  by  the  action  of  the 
Dominion  Government.  Abell  v.  McLaren^ 
21  Occ.  N.  453,  13  Man.  L.  R.  463. 

Description — Boundary  —  Medium  Filum 
AqueB — Ascertainment  of  Centre  Line.] — ^The 
plaintiff  and  the  defendant  were  owners  of 
adjoining  farms;  the  division  line  was  a 
small  stream.  The  dispute  was  as  to  the 
ownership  of  an  island  in  the  stream.  Down 
to  the  5th  March,  1883,  both  parcels  were 
owned  by  R.,  who  on  that  day  cwiveyed 
to  the  defendant  the  land  lying  south-east  of 
the  stream,  describing  it  by  metes  and  bounds, 
the  boundary  on  the  north-west  being  "  the 
southerly  edge  of  the  stream."  In  1884  R. 
conveyed  to  the  plaintiff  the  residue  of  the  lot 
by  a  description  which  expressly  crossed  the 


stream  and  ran  along  its  south-easterly  edge. 
At  the  time  of  this  action  there  were  sigmi 
of  a  channel  on  each  side  of  the  island,  but 
the  main  stream  at  all  times,  and  the  whole 
stream  in  the  dry  seasons,  flowed  in  a  channel 
on  the  north-west  side.  It  was  contended  by 
the  plaintiff  that  in  1883  and  1884  the  stream 
ran  very  largely  in  the  southerly  channel, 
and  by  the  plaintiff  that  the  northerly  channel 
had  always  been  the  only  regular  one : — Held, 
that  the  description  in  the  conveyance  to  the 
defendant  entitled  him  to  the  medium  filum 
aquo  as  his  boundary,  and  the  plaintHTs  deed, 
being  subsequent,  could  not  entitle  him  to 
claim  anything  beyond  that  boundary.  The 
boundary  line  was.  therefore,  the  centre  line 
of  the  stream,  and  the  position  of  that  line 
was  Uie  matter  to  be  determined.  The  centre 
line  of  whichever  channel  was  the  main 
channel  in  1883  would  be  the  centre  line  of 
the  stream.  The  question  left  to  the  jury 
was  whether  there  was  any  southerly  channel 
at  all,  and  they  were  told  that,  if  they  found 
there  was,  the  plaintiff  was  entitled  to  suc- 
ceed. They  should  have  been  asked  to  find, 
if  there  were  two  channels,  whidi  was  the 
main  channel  in  1883.  Wason  v.  Douglas, 
21  Occ.  N.  521,  1  O.  W.  R.  552,  2  O.  W.  R. 
688,  3  O.  W.  R.  456. 

Description  —  Falsa  Demonstratio  — 
Water  Rights.]  —  By  an  indenture  of  lease 
lessees  were  given  the  right  to  "  a  sufficient 
supply  of  water  for  the  purpose  of  propelling 
a  wheel  not  exceeding  forty-four  inches  in 
diameter,  being  the  size  of  the  present  wheel 
upon  the  premises."  The  "  present  wheel " 
was  forty  inches  in  diameter:  —  Held,  that 
the  governing  words  were  "not  exceeding 
forty-four  inches  in  diameter,"  and  that  the 
subsequent  words  "  being  the  size  of  the  pre- 
sent wheel  upon  the  premises,"  should  be  re- 
jected as  falsa  demonstratio.  Brantford  Elec- 
tric and  Operating  Co.  v.  Brantford  Starch 
Works,  22  Occ.  N.  13,  3  O.  L.  R.  118. 

Description — "  Intersection  "  —  Dividing 
Line  between  Houses  —  Production  —  Eject- 
ment— Tender  of  Deed  after  Action — Costs.] 
— ^Action  of  ejectment  brought  to  determine 
the  boundary  line  between  adjoining  lots  con- 
veyed to  the  plaintiff  and  defendant  respec- 
tively. Dispute  over  a  nine-inch  case  of 
brick  put  around  one  of  the  houses,  which  ex- 
tended that  distance  beyond  what  would  have 
otherwise  been  the  boundary  between  two 
houses.  The  deed  from  the  North  British 
Canadian  Investment  Co.  to  plaintiff  describes 
the  land  sold  to  plaintiff  as  '*  commencing  at 
a  point  on  the  western  limit  of  Euclid  avenue 
where  it  is  intersected  by  the  production 
easterly  of  the  southern  face  of  the  southern 
wall  of  house  number  232  (that  is,  where  the 
northern  wall  of  number  230  joins  the  south- 
ern wall  of  232),  said  i>oint  being  distant  32 
feet  and  6  inches  more  or  less  measured 
northerly  along  said  limit  of  Euclid  avenue 
from  southern  limit  of  said  lot  number  1 ; 
thence  northerly  along  said  avenue  20  feet  6 
inches  more  or  less  to  the  intersection  of 
production  easterly  of  northern  face  of 
northern  wall  of  house  232;  thence  westerly 
along  said  last  production  face  of  wall  and 
limit  between  premises  in  rear  of  house  num- 
bers 232  and  234,  in  all  129  feet  to  eastern 
limit  of  lane;  thence  southerly,  etc.: — Held, 
the  word  "  intersect  has  a  meaning,  although 
rarely  applied  to  it,  to  divide  or  separate  two 
things,  by  passing  between  them;"  Murray's 
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Dictiooary;  and  it  was  in  this  latter  sense 
that  *'  intersection  '*  was  intended  to  be  u^ed^ 
in  the  above  description,  viz.,  "  the  dividing 
line  between  the  two  houses,"  and  it  must  be 
followed  no  matter  how  devious  its  course 
may  be.  Judgment  for  plaintiff  for  land 
covered  by  the  deed  from  defendant  to  him. 
Weston  V.  Smythe,  5  O.  W.  R.'  537,  10  O. 
L.  R.  1. 

Discharge  of  MortK*se  —  Execution 
without  understanding  or  advice — ^Repudia- 
tion —  Setting  aside  —  Evidence.  Bailey  v. 
BaUey,  5  O.  W.  R.  204. 

Easement  —  Agreement  —  Purchwert  — 
License — Revocation — Repairs,^  —  The  lower 
and  the  upper  half  of  a  lot  of  land  were  re- 
spectively conveyed  to  separate  purchasers. 
In  the  deed  of  the  lower  half  the  grantor 
reserved  the  right  of  way  to  convey  water  by 
aqueduct  or  otherwise  from  one  of  the  springs 
on  the  lower  lot  to  the  upper  lot.  The  ease- 
ment was  assigned  in  the  deed  of  the  upper 
lot.  On  the  lower  lot  were  two  springs 
known  as  the  front  aQd  back  springs.  It  was 
agreed,  and  acted  upon,  by  the  purchasers 
of  the  lots  that  the  back  spring  should  be  set 
apart  for  the  exclusive  use  of  the  owner  of 
the  upper  lot  under  the  reservation  in  the 
deed  of  the  lower  lot.  The  plaintiff  and  de- 
fendant, becoming  respectively  the  owners  of 
the  lots,  entered  into  a  parol  agreement  foi 
the  construction  by  the  defendant  of  a  pipe 
from  the  front  spring  to  her  house,  to  be 
tapped  on  her  land  by  a  pipe  leading  to  the 
plaintiflTs  house: — Held,  that  the  agreement 
between  the  original  purchasers  of  the  lots  to 
limit  the  easement  to  the  back  spring  was 
binding  upon  the  defendant;  and  that  the 
license  to  the  defendant  to  use  the  front 
spring  was  revocable  upon  the  plaintiff 
making  equitable  compensation  fixed  by  the 
Court  to  the  defendant  for  her  exx)enditure 
under  the  license.  Where  license  is  given  to 
lay  pipes  on  another's  land  to  convey  water 
to  the  licensee's  land,  the  burden  of  repair 
rests  in  law  upon  the  licensee,  and  it  is  a 
revocation  of  the  license  to  refuse  to  the 
licensee  permission  to  go  upon  the  licensor's 
land  for  the  purpose  of  making  repairs. 
Miller  v.  CronkKite,  21  Occ.  N.  150,  2  N.  B. 
£q.  Reps.  203. 

Gift  —  Construction — "  Tons  les  Meubles 
et  Effets  Mohiliers  " — Bank  Deposit.^ — ^The 
provisions  of  arts.  395,  396,  and  397,  C.  C 
defining  the  sense-  of  the  words  "  meubles," 
"meubles  meublant,"  "biens* meubles,"  "mo- 
hiliers," and  *'  effets  mohiliers,"  when  they 
are  employed  by  themselves,  are  declaratory, 
and  the  words  are  given  as  examples  to  aid 
the  interpretation  of  the  Judge  in  doubtful 
cases.  When  the  parties  to  a  deed  employ 
several  times  the  words  **  meubles  et  effets 
mohiliers "  to  indicate  only  movable  effects, 
and  not  money  or  choses  in  action,  the  same 
words  repeated  anew  in  the  same  provision, 
even  where  preceded  by  the  word  **  all,"  will 
be  presumed  to  have  been  employed  in  the 
restricted  sense  which  the  parties  have  al- 
ready given  them,  and  will  not  be  construed 
to  include  a  deposit  of  money  in  a  bank. 
Rabourin  v.  Montreal  City  and  District  Sav- 
ings Bank,  Q.  R.  12  K.  B.  380. 

Imeapaeltj  of  Ctraator  —  Absence  of 
Considerationt-^onfUct  of  Evidence — Relief,] 
— ^Where  at  the  time  of  the  execution  of  a 


deed  of  conveyance  the  grantor  was  70 
years  of  age,  was  sick  and  in  feeble  health, 
and  it  was  the  opinion  of  some  witnesses, 
though  not  of  others,  that  he  did  not  under- 
stand the  nature  of  his  act.  and  the  effect  of 
the  deed  was  to  deprive  nim  of  means  of 
support,  and  the  evidence  was  uncertain  re- 
specting the  existence  of  adequate  considera- 
tion for  the  deed  and  favoured  the  view  that 
it  was  intended  as  a  gift,  the  deed  was  set 
aside.  Winstowe  v.  McKay,  25  Occ,  N.  88, 
3  N.  B.  Eq.  84. 

Inscription  en  Faux  —  Production  of 
Original.} — If  an  authentic  deed  is  alleged  to 
be  false,  an  order  will  be  made  upon  the 
person  in  custody  of  such  deed  to  produce  it 
in  order  that  it  may  form  part  of  the  record 
in  the  case  for  the  purposes  of  the  inscrip- 
tion en  faux.  Awde  v.  Oharesi,  5  Q.  P.  R. 
319. 

I<ost  Deed — Inference  as  to — Maintenance 
of  Dyke — LiahUitp  for — Covenant  Running 
toith  Land,] — ^In  1847  T.  R.  purchased  from 
R.  a  portion  of  a  large  tract  of  marsh  land 
of  which  R.  was  owner.  From  the  time  of 
the  purchase  down  to  the  time  of  his  death, 
in  1886,  T.  R.  contributed,  either  by  the 
performance  of  work  or  in  cash,  in  the  pro- 
portion of  one-seventh  of  the  whole  amount, 
towards  the  maintenance  and  repair  of  a 
dyke  and  aboiteau  erected,  prior  to  the  time 
of  the  purchase,  for  the  protection  of  the 
land  against  the  sea.  In  an  action  brought 
by  the  plaintiffs,  claiming  under  ti,,  against 
defendant,  claiming  under  T.  R.,  to  recover 
a  proportion  of  the  cost  of  rebuilding  the 
aboiteau,  it  appeared  that  the  dyke  in  ques- 
tion had  never  been  brought  under  the  opera- 
tion of  the  Act,  R.  S.  c.  42,  "  Of  Commis- 
sioners of  Sewers  and  Dyked  and  Marsh 
Lands,"  but  that  the  provisions  of  the  Act 
had  been  followed  in  relation  to  the  (billing 
of  meetings  of  proprietors,  the  summoning  of 
proprietors  to  perform  work,  and  the  appor- 
tionment of  the  cost  of  such  work  among  the 
proprietors  according  to  their  acreage.  There 
was  some  evidence  of  the  existence  of  an 
agreement  signed  T.  R.,  having  reference  to 
his  liability  to  contribute  towards  the  keep- 
ing up  of  the  dyke  and  aboiteau,  but,  at  the 
time  of  the  commencement  of  the  action,  the 
agreement  had  been  lost,  and  there  was  no 
evidence  to  shew  the  exact  contents  of  the 
agreement: — Held,  that,  after  the  lapse  of 
time,  in  view  of  the  position  of  tlie  parties, 
and  the  necessity  of  the  work  for  their  pro- 
tection, the  requirements  of  the  Act,  and  the 
facts  shewn  in  relation  to  payments  made 
and  work  done,  there  was  evidence  from 
which  to  infer  the  existence  of  an  agreement 
touching  the  keeping  up  and  repair  of  the 
dyke  and  aboiteau,  constituting  a  covenant 
running  with  the  land  by  which  the  defend- 
ant was  bound: — Held,  also,  the  Judge  of 
the  County  Court  having  found  that  the 
amount  which  the  defendant  was  required  to 
pay  was  not  excessive,  that  such  finding  was 
supported  by  the  evidence  and  should  be  af- 
firmed.   J^oac^  V.  Ripley,  34  N.  S.  Reps.  352. 

Iffaintenanee  Bond  —  Declaration  of 
Lien,] — ^Where  land  was  conveyed  in  consid- 
eration of  a  bond  bv  the  vendee  to  maintain 
the  vendor  and  wife  for  life,  but  the  con- 
sideration was  not  expressed  in  the  deed,  a 
decree  was  made  charging  the  land  with  a 
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lien  for  the  performanoe  of  the  agreement  in 
the  bond.  Duguay  v.  Lanteigne,  2&  Occ.  N. 
92,  3  N.  B.  Eq.  132. 

Notarial  Aet  —  Authentication  —  FaUe 
Date — 2fullity.^  —  A  notarial  act  binds  the 
parties  who  have  signed  it,  and  the  signature 
of  the  notary  only  has  the  effect  of  authenti- 
cating it.  2.  The  date  6f'a  notarial  act  is 
an  integral  and  essential  part  of  it,  and  the 
want  of  it  nullifies  the  instrument  3.  When 
an  act,  to  which  several  persons  are  par- 
ties, has  been  signed  and  executed  by  each  of 
them  on  different  days,  a  single  date  may  be 
added  to  the  act,  namely,  that  of  the  day  of 
the  last  signature,  but  it  is  more  proper  to 
give  the  several  dates  in  the  act  4.  A  no- 
tarial act  must  bear  the  date  of  the  signa- 
ture of  the  parties,  allowing  the  notary, 
if  he  has  delayed  his  signature,  to  mention 
the  day  on  whi(*h  he  has  affixed  it  There- 
fore, a  notarial  act  signed  by  all  the  par- 
ties on  the  2nd  July,  1002,  but  signed  by 
the  notary  on  the  3rd  July,  1902,  should 
be  dated  the  2nd  July,  1902,  and  if  the  no- 
tary dates  the  act  on  the  3rd  July.  1902, 
because  that  is  the  date  on  which  he  has 
closed  the  transaction,  the  act  will  be  declared 
false  as  an  authentic  act,  the  Ck>urt  having 
no  other  alternative,  and  not  having  the  power 
to  substitute  the  true  date  of  the  completion 
of  the  act  for  the  erroneous  date  which  the 
notary  has  put  to  it  Ordwa^  v.  Veilleuw,  Q. 
R.  22  S.  C.  197. 

Notarial  Aet  —  Illiterate  Partiee — At- 
sent  —  Votary  —  Witnee^.^ — In  order  that 
a  notarial  act  may  be  considered  authentic, 
it  is  necessary  that  the  assent  thereto  of 
parties  who  declare  that  thej  are  not  able 
to  write,  shall  have  been  received  in  presence 
of  the  notary  who  is  acting  in  the  matter, 
and  of  a  witness  who  has  signed.  2.  Sudi 
obligation  in  regard  to  the  notary  imports 
that  the  act  has  been  read  to  the  parties  in 
the  presence  of  the  witness,  or  tiiat  a  suffi- 
cient mention,  in  the  presence  of  tlie  parties, 
of  what  the  act  contains  shall  have  been  made 
to  the  witness  before  he  attaches  his  signa- 
ture, in  order  that  he  may  be  able  to  state 
that  the  parties  who  are  not  able  to  sign 
have  given  their  consent;  if  it  is  otherwise, 
the  act  is  not  an  authentic  act,  and  will  be 
declared  invalid.  Cloutier  v.  Dulac,  Q.  R.  24 
S.  C.  153. 

Notary  —  Copy  —  Translation.] — A  no- 
tary ought  to  deliver  exact  copies  of  his  deeds, 
in  the  language  in  which  they  are  written, 
and  not  translations  certified  to  be  correct. 
Baker  v.  Gagnon,  7  Q.  P.  R.  100. 

Parent  and  Child — Consideration — No- 
tice— Evidence  —  Veracity  —  Agreement  — 
Laches — ^Possession  of  land.  Martin  v.  Kir- 
by,  6  O.  W.  R.  107. 

Qnit-elaim  —  Competing  Purch<uers  — 
Priorities  -—  Registry  Act.]  —  It  is  not  a 
deed  of  quit-claim  where  the  grantor  remises, 
releases,  and  quit-claims  unto  the  grantee, 
his  heirs  and  assigns,  a  lot  of  land,  and  cove- 
nants that  the  land  is  free  from  incumbrances 
made  by  him,  and  that  he  will  warrant  and 
defend  the  same  to  the  grantee,  his  heirs  and 
assigns,  against  the  demands  of  all  persons 
claiming  by  or  through  the  grantor;  and  the 


grantee  under  such  a  deed,  if  registered,  will 
not  be  postponed  under  the  Registry  Act,  57 
V.  c.  20,  to  the  equities  of  a  prior  purchaser, 
of  which  he  had  no  notice.  Bourque  T.  Chap- 
pell,  21  Occ  N.  132,  2  N.  B.  Bq.  Reps.  187. 

Boetifteatioii  —  False  Representation — 
Boundaries  of  Land  Conveyed— Damages.] — 
The  plaintiff  purchased  from  the  defendant 
a  tract  of  land  which  was  supposed  by  the 
plaintiff,  at  the  time  of  the  purchase,  to  be 
bounded  on  the  east  by  the  LaHave  river. 
In  the  deed  to  the  defendant  from  his  father 
the  eastern  boundary  line  was  described  as 
l)eginning   at   an   oak   tree   on   the   western 
bank  of  the  river,  and  running  south  nine  de- 
grees west,  &c.    This  line  was  not  identical 
with  the  course  of  the  river,  and  left  the  title 
to  a  strip  of  land  between  the  line  described 
in  the  deed  and  the  river  still  in  the  father. 
The  defendant  occupied  and  cultivated  this 
strip  for  thirteen  years  after  the  making  of 
his  deed,  and  plaintiff  continued  the  occupa- 
tion and  cultivation  for  a  further  period  of 
five  or  six  years,  after  the  conveyance  to  him, 
when  he  was  ejected.    In  the  deed  from  de- 
fendant  to   plaintiff   the   description    in   de- 
fendant's deed  was  repeated  with  an  addition 
in  which  it  was  stated  that  the  land  conveyed 
was  **  bounded  on  the  east  by  the  La  Have 
river.''    In  an  action  for  rectification  of  the 
deed,  and  damages,  on  the  ground  of  the  de- 
fect in  the  defendant's  title,  the  trial  Judge 
found    that    the   defendant   represented    that 
the  land  he  was  selling  was  bounded  on  the 
east  by  the  river,  and  that  this  representa- 
tion, which  was  lalse  in  fact,  was  material, 
and  was  relied  on  by  the  plaintiff,  and  he 
held  the  plaintiff  entitled  to  the  rectification 
claimed,  and  fixed  the  damages  at  $150.    An 
appeal     was    dismissed,     the     Court     (four 
Judges)    being  divided  in  opinion.     Ramsay 
V.  Meisners,  38  N.  S.  Reps.  339. 

Beetifleation— Jf itf^aX^.]  — The  plaintiff, 
intending  to  sell  the  whole  of  a  piece  of  land, 
sold  it  under  an  oral  contract  describing  it 
as  the  D.  lot  The  deed  to  the  purchaser  fol- 
lowed the  description  in  the  vendor's  deed. 
After  the  vendee's  death,  and  about  ten  years 
after  the  contract  of  sale  was  made,  the  ven- 
dor sought  to  have  the  deed  rectified,  on  the 
ground  that  it  contained  more  land  than 
that  known  as  the  D.  lot  The  evidence  did 
not  shew  that  the  D.  lot  did  not  embrace  the 
whole  of  the  land  conveyed: — Held,  that  the 
bill  should  be  dismissed.  .  Principles  upon 
which  die  Court  proceeds  in  reforming  deecfs, 
considered.  Carman  v.  Smith,  25  Occ  N. 
75,  3  N.  B.  Eq.  44.      / 

Reformation  —  Mistake.  Oirardot  v. 
Curry,  1   O.  W.  R  21. 

Ref  onaatioii  — -  Mortgage  —  Non-con- 
formity with  contract  for  —  Mistake.  Rich- 
ardson V.  West,  1  O.  W.  R.  670. 

RipaHaa  Blshta  —  Building  Dams — 
Penning  Back  Waters — Warranty — Improve- 
ment of  Watercourses — Condition  Precedent 
— New  Grounds  Taken  on  Appeal — Assess- 
ment of  Damages — Interference  hv  Appellate 
Court.] — ^A  deed  of  sale  of  lands  bothering 
on  a  stream,  with  the  privilege  of  construct- 
ing dams,  &c.,  therein,  provided  that,  in  case 
of  damages  being  caused  through  the  con- 
struction of  any  such  works,  the  seller  or  his 
successors    in    title    to    the    adjoining    lands 
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should  be  entitled  to  have  the  damages  as- 
sessed by  arbitrators,  and  the  purchasers 
should  pay  the  amount  awarded : — ^Held,  that, 
under  the  deed,  the  purchasers  were  liable 
not  only  for  damages  caused  by  the  flooding 
of  the  lands,  but  also  for  all  other  damages 
occasioned  by  their  building  dams  and  other 
works  in  the  stream;  and  that  the  provi- 
sions of  art.  5535,  R.  S.  Q.,  did  not  entitle 
them  to  construct  or  raise  such  dams  with- 
out liability  for  all  damages  thereby  caused: 
— ^Held,  also,  that  an  objection  as  to  arbitra- 
tion and  award  being  a  condition  precedent 
to  an  action  for  sud^  dama^ges,  which  have 
been  waived  or  abandoned  in  the  Court  of 
Queen's  Bench,  could  not  be  invoked  on  an 
appeal  to  the  Superior  Court.  On  a  cross- 
appeal,  the  Supreme  Court  refused  to  inter- 
fere with  the  amount  awarded  for  damages 
in  the  Court  below  upon  its  appreciation  of 
contradictory  evidence.  Hamelin  v.  Banner- 
man,  22  Occ.  N.  7,  31  S.  a  R.  534. 

Seouxity — Conveyance  of  lands — Cutting 
down  to  mortgage — ^Improvidence — ^Fraud. 
Holne»8  V.  Ruatell,  1  O.  W.  R.  665,  744,  2 
O.  W.  334. 

Settliic  Aside  —  Improvidence — ^Family 
settlement — Costs.  Lochhari  v.  LoohKari,  1 
O.  W.  R.  819. 

flheviff'a  Deed  —  Condition  —  Uiufruot 
— lUt  Inter  Alios  Acta — Default  of  Accept- 
ance —  Pleading  —  Reply  —  Fraud.]  —  The 
plaintiff  alleged  that  in  another  suit,  in  which 
her  husband  was  defendant,  the  present  de- 
fendant purchased  at  sheriflTs  sale  certain 
inimovables,  subject  to  a  right  of  usufruct 
in  her  favour  during  her  life,  but  that  the 
defendant  had  entered  into  possession  of  the 
property  and  deprived  her  of  the  usufruct; 
and  she  asked  that  the  defendant  be  ordered 
to  give  the  possession  of  the  property  to  her, 
and  render  her  an  account  of  the  rents  and 
profits.  The  defendant,  by  his  plea,  admit- 
ted tliat  a  clause  existed  In  the  sheriflTs  deed 
to  the  effect  that  the  property  was  sold  sub- 
ject to  a  right  of  usufruct  in  favour  of  the 
plaintiff  during  her  life,  but  that  such  clause 
was  of  the  nature  of  res  inter  alios  acta, 
and  bad  never  been  accepted  b^^  the  plaintiff, 
and  that  the  defendant  had  since  protested 
against  the  clause  and  repudiated  it, — ^the 
plaintiff  not  being,  in  fact,  entitled  to  the 
immediate  usufruct,  but  only  from  the  death 
of  her  husband,  who  was  still  living.  The 
defendant  further  pleaded  that  previous  to  the 
sheriff's  sale  he  became  hypothecary  creditor 
upon  the  property  in  question,  by  obligations 
granted  to  him  by  the  husband,  in  which  the 
plaintiff  intervened  and  renounced  all  her 
rights  upon  the  property  in  favour  of  the 
defendant.  To  this  the  plaintiff  replied  .that 
it  was  the  defendant  himself  who  arranged 
for  the  sherilTs  sale  and  contrived  that  the 
property  should  be  sold  subject  to  the  plain- 
tiff*s  rights  as  expressed  in  the  sheriff's  deed, 
his  object  being  to  keep  bidders  away  and 
acquiK  the  property  much  below  its  value. 
The  defendant  demurred  to  this  part  of  the 
reply: — ^Held,  that  the  demurrer  was  well 
founded,  the  allegations  of  fraud  not  being 
properly  urged  by  reply  to  plea,  in  an  action 
CD  a  contract,  but  being  grounds  rather  to 
support  an  action  to  set  aside  the  sheriflTs 
sale.  2.  That  the  clause  in  the  sheriflTs  deed 
relating  to  the  plaintilFs  right  of  usufruct 
was  res  inter  alios  acta,  and  could  not  avail 


her  without  acceptance  by  her,  which  had 
not  been  signified  before  tiie  clause  was  re- 
pudiated by  the  defendant.  Hope  v.  Leroux^ 
Q.   R.  18   S.   C.   556. 

See  AssEBSMEXT  AND  Taxes  —  Attach- 
ment OF  Debts  —  Distress  —  Easement — 

FSAUDUIiENT    PBEFEBENOE   —    HT7BBAND   AND 

Wife — Limitation  of  Actions  —  Opposi- 
tion— ^Pleading — Reqistst  Laws* — Vendob 
and   fubchaseb — voluntabt  conveyance.^ 


DEFAKATION. 

I.   EVIDENCE.    542. 
II.  PUCADINO  AND  PbACTICB,   543. 

III.  Privilege,  554. 

I.  Evidence. 

Admiaailiilitj  —  Previous  and  Subse- 
quent publications,] — ^In  an  action  for  libel 
evidence  may  be  given  bv  the  defendant  of  a 
previous  publication  by  the  plaintiff  connected 
with  the  libel  complained  of,  but  not  of  a  pub- 
lication subsequent  to  the  libel — at  any  rate, 
where  it  makes  no  difference  to  the  defendant. 
Stirton  v.  Gummer,  31  O.  R.  277,  and  Dow- 
ney V.  Stirton,  1  O.  L.  R.  186,  followed. 
Downey  v.  Armstronfff  1  O.  Lk  R.  237. 

Admlsailillity — Publication  of  Previous 
Libel  —  Provocation  —  Subsequent  Libel — 
Mitigation  of  Damages,] — ^In  a  libel  action 
the  defendant,  in  order  to  mitigate  the  plain- 
tiflTs  damages,  may  shew  that  he  was  pro- 
voked to  libel  the  plaintiff,  because  the  plain- 
tiff had  previously  libelled  him,  but  (Rose, 
J.,  dissentiente)  no  subsequent  libel  or  slan- 
der can  be  given  in  evidence.  Nor  can  the 
defendant  be  permitted  to  show  that  the 
plaintiff  has  attacked  the  character  and  repu- 
tation of  others.  It  having  been  elicited  in 
cross-examination  of  the  plaintiff  that  the 
defendant  had  recovered  damages  for  previous 
and  subsequent  libels  before  mentioned  in  an 
action  against  the  proprietor  of  the  news- 
paper of  which  the  plaintiff  was  editor,  Uie 
Judge  told  the  jury  to  take  that  fact  into 
consideration : — Held,  not  misdirection.  Doic- 
figy  V.  Stirton,  21  Occ.  N.  119,  1  O.  L.  H. 

Conllietins  Eridence  —  New  Trial,] — 
In  an  action  for  damages  for  certain  slander- 
ous words  alleged  to  have  been  spoken  by  the 
defendant,  of  and  concerning  tbe  plaintiff, 
during  the  progress  of  a  trial  before  a  justice 
of  the  peace,  six  witnesses  called  by  the 
plaintiff  testified  to  the  use  of  the  words  com- 
plained of,  while  four  called  on  the  other 
side,  including  the  justice,  testified  that  they 
had  not  heard  the  words  used,  and  the  defen- 
dant denied  having  uttered  them.  The  Coun- 
ty Court  Judge  treated  the  evidence  for  the 
defendant  as  a  contradiction  of  that  for 
plaintiff  and  gave  judgment  in  the  defendant's 
favour: — ^Held,  that  he  erred  in  doing  so, 
and  that  there  must  be  a  new  trial.  Weight 
should  not  be  attached  to  the  finding  of  the 
trial  Judge  on  a  question  of  fact  where  the 
reasons  given  disclose  erroneous  judgment  in 
weighing  the  testimony.  ZvHcker  v,  Zwicker, 
1  33  N.  S.  Reps.  284. 
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DisooTery  —  Examination  of  defendant 
— ^Admission  of  publication — ^Refnsal  to  give 
name  of  informant.  Sangtter  v.  Aikenhead, 
5  O.  W.  R.  438,  495. 


II.    PLKA.DI1TG   AND   PBACTICB. 


—  Particulars.] — Where  in  an 
action  for  libel  th^  plaintiff  claims  damages 
generally,  and  makes  no  special  allegation  of 
real  damages,  the  Court  should  assume  that 
the  damages  sought  are  vindictive,  and  should 
not  order  particulars.  Oauvreau  v.  Chapais, 
Q.  R.  18  S.  C.  135. 

Declaration  —  Several  Counts  —  Par- 
ticulars of  Damages.]  —  In  an  action  for 
libel  and  slander  based  upon  several  different 
counts,  the  plaintiff  may  be  ordered  to  give 
particulars  of  the  amount  claimed  on  each 
distinct  count.  Hogg  v.  Ross^  5  Q.  P.  R. 
339. 

Deolaratton  —  Particulars  —  Names  of 
Persons  Present — Prejudice.] — In  an  action 
for  slander,  where  the  declaration  mentions 
a  person  in  whose  presence  the  words  com- 
plained of  were  spoken,  the  plaintiff  is  not 
obliged  to  give  the  first  name  of  such  per- 
son, unless  it  appears  that  confusion  may 
arise  without  it.  2.  The  plaintiff  is  not 
bound  to  give  the  names  of  the  persons  in 
whose  presence  the  words  were  spoken,  if  the 
particulars  given  are  precise  enough  to  per- 
mit the  opposite  party  to  defend  himself  with- 
out knowing  such  names.  3.  The  words 
'*  similar  statements "  in  such  declaration, 
coming  after  the  enumeration  of  defamatory 
remarks  of  the  defendant,  need  not  be  par- 
ticularized. Kennedy  v.  Bhurtleff^  3  Q.  P. 
R.  514. 

Defamatory  Pleading  —  Fire  Insur- 
ance— Implication — Fraud — Arson.]  —  The 
denial  in  a  plea  that  a  fire  occurred  acci- 
dentally and  from  cause  unknown,  does  not 
imply  or  insinuate  that  the  assured  crimin- 
ally set  the  fire.  Allegations  in  a  plea  by 
an  insurance  company,  that  the  assured  made 
false  representations  in  his  application  for 
insurance,  made  false  solemn  declarations 
after  the  loss,  as  to  the  value  of  the  stock, 
with  fraudulent  intent,  and  that  in  swearing 
to  false  exaggerated  statements,  the  assured 
did  not  swear  to  the  truth  and  rendered  him- 
self guilty  of  fraud  and  his  policy  null,  when 
pertinent  to  the  issue,  and  pleaded  in  good 
faith  and  with  probable  cause,  are  not  libel- 
lous or  defamatory.  Morrison  v.  Western 
Assurance  Co.,  Q.  R.  24  S.  C.  111. 

• 

Defamatory  Statement  in  Pleading 
— Right  of  Action — Good  Faith — Relevancy 
— Determination  of  Previous  Suit.] — ^An  ac- 
tion against  a  party  for  a  libellous  statement 
in  a  judicial  proceeding,  raises  matters  con- 
cerning the  relation  of  the  subject  to  the  ad- 
ministration of  justice,  and,  as  such,  is  gov- 
erned by  the  law  of  £3ngland.  2.  Under  the 
law  of  England,  no  damages  can  be  re- 
covered for  injurious  words,  forming  part 
of  a  judicial  proceeding,  pleaded  in  good  faith, 
with  probable  cause  and  without  malice,  the 
words  being  relevant  to  the  issue,  although 
they  may  be  subsequently  shewn  to  be  false 


and  injurious: — ^Semble,  an  action  for  sucli 
injurious  statements,  instituted  before  the  de- 
termination of  the  suit  in  which  they  were 
pleaded,  is  premature;  but,  in  the  present 
case,  it  was  unnecessaiy  to  pronounce  form- 
ally upon  this  point,  the  action  being  dis- 
missed on  other  grounds.  Wilkins  v.  Major, 
Q.  R.  22  8.  O.  264. 

Defamatory   Statement  in  Pleading 

— Right  of  Action  —  Prescription.] — ^A  per- 
son complaining  of  a  libellous  statement  in 
a  pleading  filed  in  a  suit  is  not  bound  to  post- 
pone his  action  for  damages  until  final  judg- 
ment has  been  rendered  in  that  suit: — Sem- 
ble,  were  he  so  to  delay,  his  action  might  be 
prescribed.  Wilkins  v.  Major,  Q.  R.  22  S. 
C.  203. 

Defamatory    Words   in   Pleadins   — 

Action  Pending  Original  Action.] — ^A  party 
who  complains  of  a  libel  contained  in  a  plead- 
ing is  not  bound  to  postpone  his  action  for 
such  libel  until  the  case  in  which  the  plead- 
ing was  filed  is  decided,  and  such  action,  if 
taken,  will  not  be  dismissed  as  premature. 
WUkins  V.  Major,  4  Q.  P.  R.  172. 

Defenee  —  Denial  —  Justification  — In- 
nuendo—Hypothetical Case.] — In  slander,  the 
words  complained  of  were  to  the  effect  that 
the  plaintiff,  a  vendor  of  patent  pills,  had 
paid  $50,000  for  his  title  as  a  Senator  of  the 
Dominion,  and  was  advertising  that  he  was 
made  Senator  because  of  the  benefits  con- 
ferred bv  his  discovery  in  pills.  Innuendo, 
that  he  had  corruptly  bribed  members  of  the 
government,  and  had  purdiased  the  office, 
etc. : — ^Held^  that  a  defence  that  if  the  defen- 
dant did  speak  the  words,  they,  even  with  the 
innuendo,  were  not  libellous,  and  denying  the 
innuendo;  and  saying  that  without  it  the 
words  were  not  libellous,  was  not  open  to> 
objectyjn,  and  not  embarrassing.  2.  That  a 
defence  justifying  the  slander  and  asserting, 
in  addition,  that  the  plaintiff  did  pay  the 
government  $50,000,  and  did  advertise  as  al- 
leged, and  that  the  particulars  were  well 
known  to  the  plaintiff,  but  not  to  the  de- 
fendant, was  not  embarrassing  nor  open  to 
objection.  3.  That  the  defendimt  was  not  at 
liberty  to  allege  that  the  words  actually 
spoken  were  different  from  those  charged  in- 
the  statement  of  claim,  and  to  plead  as  to 
those  other  words  something  either  by  way 
of  answer  or  in  mitigation  of  damages;  and 
a  defence  alleging  that,  if  the  defendant  did 
speak  the  words,  he  did  so  not  as  stating  a 
fact,  but  as  stating  a  rumour  generally  be- 
lieved, should  be  struck  out.  Beaton  v.  In- 
telligencer Printing  and  Publishing  Co.,  22 
A.  R.  97,  distinguished.  Rassam  v.  Budge, 
[1893]  1  Q.  B.  571.  followed :— Held,  also» 
that  the  remaining  paragraphs  of  the  de- 
fence, which  were  pleaded  to  a  hypothetical 
case,  which  might  never  arise,  and  could 
arise  only  on  an  amended  statement  of  claim, 
were  objectionable  and  should  be  struck  out. 
Pulford  V.  Wallace,  21  Occ.  N.  238,  1  O.  L. 
R.  27& 

Defenee — Fair  Comment  —  Absence  of 
Justification — Striking  Out  Defence:] — In- 
an  action  for  alleged  libel  contained  in  an 
article  in  the  defendants'  newspaper,  the  de- 
fendants pleaded  fair  comment,  but  did  ^ot 
attempt  in  any  way  either  to  set  up  the  facts 
upon  which  it  was  alleged  the  article  was 
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itSr  comment,  or  allege  that  the  statements 
of  fact  in  the  article  complained  of  were  true : 
— Held,  that  die  defence  was  bad,  and  should 
be  struck  out.  It  is  clear  upon  the  authori- 
ties that  a  man  may  not  invent  his  facts 
and  then  comment  on  them,  and  succeed  upon 
the  ground  that,  the  facts  being  assumed  to 
be  true,  the  comment  is  fair.  Crow's  Ne9t 
Past  Coal  Co.  v.  Bell,  22  Occ.  N.  407,  4  O. 
L.  B.  660,  1  O.  W.  B.  679. 

Defence  —  Fair  comment — ^Untrue  state- 
ments of  fact.  Conmee  t.  Lake  Superior 
Printing  Co,,  2  O.  W.  R.  509.  543,  7^. 

Defence  —  Justification  —  Fair  comment 
— ^Particulars  —  Examination  for  discovery 
— Motion  to  strike  out  defence — ^Embarrass- 
ment.    Chamhers  v.  Jaffray,  6  O.  W.  R.  441. 

Defence  —  Justification  —  Particulars — 
Appeal — Res  Judicata,] — ^A  libel  originally 
complained  of  in  the  statement  of  claim  stat- 
ed that  the  plaintiff  had  been  cashiered  from 
the  army  for  cheating  at  cards,  and  also  that 
divorce  proceedings  had  been  taken  against 
him.  The  defendant  pleaded  justification  to 
the.  whole,  and  added  two  clauses  to  the  same 
paragraph  of  his  statement  of  defence,  one 
of  which  related  to  the  first  charge  and  the 
other  to  the  second.  The  first  of  these 
clauses  was  as  follows :  "  The  plaintiff  was 
obliged  to  leave  the  army  on  the  ground  that 
he  had  cheated  at  cards,  and  stories  of  the 
peculiar  character  of  the  plaintiff's  card- 
playing  and  of  his  having  been  cashiered  from 
the  army  for  cheating  at  cards  were  in  circula- 
tion in  the  city  of  Vancouver."  The  plain- 
tiff applied  for  an  order  striking  out  both 
these  added  clauses,  but  the  application  was 
refused  on  the  ground  that  the,  defendants 
were  entitled  to  plead  them  as  particulars  of 
the  defence  of  justification.  There  was  no 
appeal  from  this  order,  but  the  plaintiff 
amended  (by  leave)  by  striking  out  so  much 
of  his  complaint  as  related  to  the  divorce  pro- 
ceedings, and  the  defendants  then  struck  out 
of  their  defence  the  second  clause,  relating 
to  the  divorce  proceedings.  An  application 
was  then  made  to  strike  out  the  first  clause, 
that  relating  to  the  plaintiff  being  cashiered 
from  the  army,  and  was  refused  by  the  Mas- 
ter and  by  a  Judge  in  Chambers  on  appeal: 
— ^Held,  per  Falconbridge,  C.J.,  that  the  plain- 
tiff was  not  prejudiced  by  the  clause;  and, 
moreover,  approving  Dodge  v.  Smith,  1  O.  L. 
R.  46,  that  a  second  appeal  was  not.jto  be 
encouraged  in  a  case  of  this  kind.  Per  Street, 
J.,  that  the  matter  of  the  second  application 
was  res  judicata  by  the  order  made  on  the 
first  application  and  not  appealed  against. 
Bateman  v.  Mail  Printing  Co.,  21  Occ.  N. 
559,  2  O.  L.  R.  416. 

Defence — Mitigation  of  Damages,] — In 
an  action  for  slander  the  defendant  may  al- 
lege facts  and  circumstances  which  occurred 
on  the  occasion  in  regard  to  which  complaint 
is  made,  when  such  facts  and  circumstances 
are  of  such  nature  that,  if  proved,  they  will, 
if  they  do  not  altogether  justify  the  conduct 
of  the  defendant,  at  least  make  the  injury 
appear  less  grave  and  mitigate  the  damages. 
Renault  y.  Lortie,  8  Q.  P.  R.  496. 

Defence — Mitigation     of  Damages,] — In 
an   action   for  damages   for  slander  the  de- 
fendant may   allege   certain  facts  which,   if 
D— 18 


they  are  proved,  will  go,  if  not  to  justify  the 
alleged  defamation,  at  least  to  mitigate  the 
damages.    Dion  v.  Fafard,  4  Q.  P.  R.  351. 

Defence  —  Privilege — Mitigation  of  Dam- 
ages,]— ^In  an  action  for  slander,  the  com- 
plaint was  that  the  defendant  had  falsely 
and  maliciously  accused  the  plaintiff  of  steal- 
ing the  defendant's  newspaper.  The  defen- 
dant pleaded  that  "  if  he  spoke  the  words 
complained  of.  which  he  does  not  however 
admit,  but  denies,  they  were  so  spoken  in 
good  faith  and  without  any  malice  whatever 
towards  the  plaintiff,  under  the  following  cir- 
cumstances ** — setting  out  the  circumstances 
which  led  the  defendant  to  believe ,  that  the 
plaintiff  had  stolen  his  newspaper:  —  Held, 
that  this  was  substantially  a  plea  of  privi- 
lege ;  and  leave  was  given  to  add  words  claim- 
ing privilege.  Switzer  v.  Laidman,  18  O.  R. 
420,  distinguished:  —  Held,  also,  following 
Beaton  v.  Intelligencer  Printing  and  Publish- 
ing Co.,  22  A.  R.  97,  that  a  subsequent  para- 
graph of  the  defence  setting  up  the  same 
facts  in  mitigation  of  damages  was  properly 
pleaded.  Vansycle  y.  Parish,  21  Occ.  N.  128, 
1  O.  L.  R.  13. 

Defence — Privilege — Scandalous  and  irre- 
levant statements.  CaldtoeU  v.  Buchanan,  10 
W.  R.  682,  2  O.  W.  R.  839. 

Defence  —  Provocation  —  Set-off — Jus- 
tification— Defence  —  Cross-action.]  —  Rude 
and  provoking  words,  but  not  reflecting  upon 
the  honour  or  credit  of  a  person,  do  not 
justify  or  excuse  defamatory  accusations. — 
In  an  action  to  recover  damages  for  slander, 
grounds  of  defence  arising  from  provocation 
and  set-off  of  injuries  should  be  pleaded  as 
defences  to  the  principal  action;  and  the  de- 
fendant cannot  support  a  cross-action  for 
damages  unless  the  injuries  done  by 
the  plaintiff  are  more  grave  and  damaging 
than  those  suffered  by  him.  Cleveland  v. 
Sherman,  Q.  R.  19  S.  O.  270. 

Defence  —  Puhlication  —  Falisittf,]  — 
Motion  to  strike  out  as  false,  frivolous,  and 
vexatious,  the  following  paragraphs  of  a 
defence  in  an  action  for  libel:  **The  defend- 
ant does  not  admit  that  he  is  the  publisher 
and  editor  of  said  newsiMiper.'*  The  fact 
of  the  defendant's  being  editor  and  publisher 
having  been  established  by  affidavit: — Held, 
that  the  paragraph  could  and  should  be 
struck  out  as  false.  Lanos  y.  Landry,  21 
Occ.  N.  312. 

Disagreement  of  Jury — Amendment  by 
Adding  Innuendoes,] — An  action  for  libel. 
The  cause  was  tried,  and  the  jury  disagreed. 
The  plaintiff  applied  after  trial  to  amend 
the  statement  of  claim,  by  adding  further  in- 
nuendoes as  to  the  libel  complained  of,  the 
defendant  opposing  the  motion,  on  the  ground 
that  a  new  case  was  set  up,  and  also  on  ac- 
count of  the  delay: — Held,  that  the  plaintiff 
was  entitled  to  the  amendment  sought,  on 
payment  of  costs.  Grant  y.  Grant,  24  Occ. 
N.  95. 

DiaeoTery — ^Examination  of  defendant  — 
Information  as  to  source  of  libel.  'Schmuck 
v.  Mcintosh,  2  O.  W.  R,  237. 

DiseoTery  —  Report  of  proceedings  in 
Court — ^Examination  of  defendant — Malice  or 
motive.  Bateman  Y.  Mail  Printing  Co,,  2  O. 
W.   R,   242. 
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Flndias  of  Jury  —  Meaning  of  words 
published  —  Defamatory  sense  —  Damages. 
Stone  V.  Jafray,  5  O.  W.  R.  725. 


Joinder  of  Olaiat  for  Wasoa — Par- 
ticulan,} — ^A  claim  for  damages  for  defama- 
tion may  be  joined  with  a  claim  for  wages 
due.  2.  The  plaintiff  in  an  action  for  dam- 
ages for  defamation,  who  alleges  that  he  has 
been  defamed  to  certain  dnstitut^ons  and 
persons,  must  give  particulars  shewing  what 
institutions  and  what  persons  employed  in 
such  institutions  are  intended.  Oray  v. 
Brommell,  6  Q.   P.  R.  234. 

Juotlfloatiom  —  Qualified  privilege — ^An- 
swer to  public  statement — Judge's  dharge — 
Perverse  verdict.  Preston  v.  Journal  Print- 
ing Co,  of  Ottawa,  2  O.  W.  R.  023. 

Justifylas     Words    not    Chari^d  — 

Striking  out — Demurrer.] — To  an  action  for 
damages  for  slander  the  defendant  may  not 
plead  facts  tending  to  justify  other  words 
than  those  mention^  in  the  declaration.  The 
elimination  of  allegations  in  a  plea  not 
amounting  to  justification,  should  be  sought 
by  demurrer,  and  not  by  a  motion  to  strike 
them  out.  Phillips  v.  Laviolette,  4  Q.  P.  R. 
396. 

Letter  to  Nenrspaper — Defence — Provo- 
cation by  Utterancee  of  Plaintiff  Reported  in 
Newspaper — Privilege  —  Mitigation  of  Dam- 
ages— Counterclaim — Malice,] — Plaintiff  was 
alderman  of  the  cil7  of  Ottawa,  and  a  member 
of  the  building  committee  of  the  public  library, 
and  defendant  was  the  contractor  for  the  stone 
and  mason  work  of  the  library  building.  The 
libel  complained  of  was  in  the  letter  written 
by  defendant  to  the  editor  of  the  Ottawa 
"  Evening  Journal,"  published  in  that  news- 
paper on  23rd  October,  1903,  in  which,  after 
calling  attention  to  certain  statements  made  by 
plaintiff  at  a  meeting  of  the  committee  criti- 
cizing the  work  upon  the  library  building,  de- 
fendant proceeds  to  charge  in  effect  that  plain- 
tiff was  actuated  in  his  criticism  by  spite  and 
bigotry;  that  plaintiff  was  himself  an  incom- 
petent mechanic;  that  certain  buildings  were 
put  up  by  plaintiff  "of  which  he  ought  to  be 
ashao^;"  that  plaintiff  owed  defendant  an 
account  which  he  had  to  force  him  to  pay; 
that  plaintiff  was  always  in  a  quarrelling 
mood ;  and  that  "  if  the  like  of  Alderman 
Hopewell  was  a  fit  man  to  inspect  his  work, 
it  was  time  he  quit  building.  Laughton  v. 
Bishop  of  Sodor  and  Man,  L.  R.  4  P.  G. 
495,  distinguished.  Murphy  v.  Halpin,  Ir.  R. 
8  C.  L.  127,  followed  .—Held,  that  it  was  the 
duty  of  plaintiff  as  a  member  of  the  building 
committee  to  honestly  criticize  at  meetings 
of  the  committee  the  workmanship  on  a  build- 
ing under  its  charge,  and  if  such  criticisms 
were  not  made  in  good  faith  and  defendant 
felt  aggrieved  thereby,  he  could  either  resort 
to  an  action  or  communicate  to  the  committee 
and  such  other  persons  as  may  have  heard 
plaintiff's  criticisms  his  defence  thereto,  ac- 
companied with  such  retort  upon  plaintiff 
as  may  have  been  necessary  as  a  part  of  his 
defence  or  fairlj  arising  out  of  any  charges 
made  by  plaintiff,  and  if  in  such  retort  de- 
fendant had  reflected  upon  the  conduct  or 
character  of  plaintiff,  it  would  be  for  a  jury 
to  say  whether  defendant  acted  in  good  faith 
and  in  self-defence,  or  was  actuated  by 
malice.  But,  he  had  no  right  to  publish  his 
defence    and    retort    to    the    general    public 


through  the  newspapers.  In  other  words, 
the  public  as  a  whole,  unlike  the  members 
of  the  committee  and  other  persons  who 
chanced  to  hear  plaintiff,  had  no  correspond- 
ing interest  with  defendant  in  the  subject 
matt^.  .  .  .  The  facts  set  forth  estab- 
lish no  defence  on  the  ground  of  privilege, 
but  many  of  them  would  be  admissible  in 
mitigation  of  damages,  and  limited  to  that 
purpose  may  be  pleaded.  .  .  .  [Reference 
to  Stirton  v.  Gummer,  31  O.  R.  227.]  Appeal 
allowed  as  regards  counterclaim  and  dismis- 
sed as  regards  defence.  Hopewell  v.  Kennedy, 
4  O.  W.  R.  438,  25  Occ  N.  70,  9  O.  L.  R.  .43. 

BCalioe— Bod  Faith,] — It  is  not  legal  to 
plead  to  an  action  for  damages  for  defamation 
that  the  action  is  malicious  and  is  the  pro- 
duct of  the  hatred  which  the  plaintiff  bears  to 
the  ^defendant.  Melangon  v.  Archamheaultj 
6  Q.   P.   R.  460. 

Bfitisntion  of  Dan&asea — Provocation — 
Set-off.] — An  elector,  who  has  made  a  com- 
plaint in  respect  of  a  voters'  list,  which  a 
municipal  council  is  revising,  has  the  right 
to  appeal  from  the  decision  of  the  council, 
but  he  has  no  right  to  say  ostentatiously, 
while  the  council  is  sitting  and  with  the  ob- 
ject of  intimidating  it  or  ridiculing  itg  de- 
cision, that  he  is  going  to  appeal.  If  he 
does  so,  and  the  secretary-treasurer  of  the 
council,  who  has  prepared  the  list  and  acted 
as  clerk  and  adviser  to  the  council,  says  to 
him  that  '*  it  is  easy  for  him  to  appeal  be- 
cause he  is  insolvent,  he  has  not  paid  his 
taxes,  and  is  already  in  debt  to  the  munici- 
pality for  costs,"  the  manner  in  which  this 
elector  has  acted  will  be  taken  into  consider- 
ation by  the  Court  in  mitigation  of  damages 
in  an  action  brought  by  the  elector  against 
the  secretary-treasurer  for  sUinder  on  ac- 
count of  the  words  quoted. — 2,  A  party 
against  whom  a  debt  cannot  be  set  off  be- 
cause it  is  not  liquidated,  may,  if  he  chooses, 
himself  demand  that  it  be  set  off.  Desmarais 
V.  Qeoffrion,  Q,  R.  22  S.  C.  229. 

Newspaper  —  Discovery  —  Examination 
of  defendant — Refusal  to  disclose  name  of 
correspondent.  Marsh  y.  McKay,  2  O.  W.  R. 
522,  614,  3  O.  W.  R.  48. 

New  Slanders  Sinoe  Aetion — Inciden- 
tal Demand,] — Slanders  uttered  by  the  de- 
fendant after  the  commencement  of  an  action 
for  damages  for  previous  slanders  cannot  be 
made  the  subject  of  an  incidental  demand 
in  the  same  action,  but  must  be  the  subject 
of  a  separate  suit.  Lefehvre  v.  Oodin,  5  Q. 
P.   R,   279. 

Nominal  Dan&nsea — Costs,]— l.n  slander, 
for  words  spoken  imputing  unchastity  to  the 
plaintiff  and  the  commission  of  an  indecent 
act  by  her  in  a  public  place  under  s.  177 
of  the  Criminal  Code,  without  daim  for 
special  damage,  there  was  a  verdict  o'f  ^1 
damages: — Held,  that  the  defendant  having 
denied  the  speaking  of  the  words,  and  the 
only  other  defence  being,  that  it  was  mere 
abuse  spoken  in  the  course  of  a  quarrel  be- 
tween the  parties,  and  the  jury  by  their  ver- 
dict having  found  both  these  questions  in  the 
plaintilTs  favour,  there  was  no  reason  for  de- 
priving her  of  the  costs  of  the  action  In 
which  she  was  successful.  Pickles  T.  Bin- 
Held,  24  Occ.  N.  27. 
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N omiiiAl  Daauiffea  —  (^sts — Cause  foi^ 
depriving  plaintiff  of — ^Mtscondnct.  ElUa  T. 
Sherrin,  3  O.  W.  B.  988w 

Notloe  Given  by  Pvblie  Osier  —  Re- 
pair of  Road—Malice.'] — The  defendant  gave 
notice  to  the  plaintiff  at  the  door  of  the 
pariah  church,  as  the  congregation  were  issu- 
ing from  high  mass,  by  the  public  crier,  to 
repair  and  maintain  his  road  and  keep  it 
open,  in  default  of  which  the  defendant  would 
take  the  necessary  proceedings  to  compel 
him  to  do  so.  The  plaintiff  having  claimed 
$195  damages  for  defamation  on  account  of 
this  notice,  which  he  alleged  had  been  given 
maliciously,  the  defendant,  in  his  defence, 
admitted  that  he  had  given  the  notice,  but 
denied  having  done  so  maliciously.  Neither 
of  the  parties  offered  oral  evidence,  leaving 
the  Court  to  decide  the  cause  upon  the  record : 
— Held,  that  there  being  nothing  to  justify 
the  defendant  in  giving  such  a  notice,  which 
should  have  been  given  privately  through 
the  municipal  officers,  and  not  publicly  at 
the  church  door,  the  defendant  was  guilty  of 
a  tortious  act  for  which  he  was  liable  to  the 
plaintiff.  Hamel  v.  Lauzihre,  Q.  R.  22  S. 
C.  191* 

Onvfl — ^Words  not  defamatory  per  se — ^In- 
nuendo. Los9ing  v.  Wriffglesworth,  1  O.  W. 
R.  460. 

PartieulaTfl.] — ^The  plaintiff  in  an  action 
to  recover  damages  for  defamatory  words 
uttered  in  the  presence  of  two  persons  speci- 
fied and  named,  and  also  before  **  a  large 
number  of  other  persons,"  will  be  ordered, 
upon  motion,  to  give  the  names  of  these  per- 
sons, the  dates  upon  which  the  words  were 
spoken,  and  the  place  at  which  they  were 
spoken.  Lefehvre  v.  Lefebvre,  4  Q.  P.  R. 
366. 

VwatiXmrn— Joinder  of  Plaintiff 9  —  Pleading 
—  Striking  Out  —  Several  Rights  of  Action 
Arising  Out  of  Same  Transaction,]  —  The 
phiintiffs,  a  married  man  and  an  unmar- 
ried woman,  brought  the  action  for  dam- 
ages in  respect  of  alleged  statements  by  the 
defendant  on  three  different  occasions  that 
the  plaintiffs  had  been  criminally  intimate, 
ooe  of  the  occasions  complained  of  being 
by  letter  to  the  female  plaintiff.  A  motion  to 
require  the  plaintiffs  to  elect  which  would 
proceed  with  the  action,  and  to  strike  out  the 
claim  in  respect  of  the  letter  to  the  female 
plaintiff  as  shewing  no  cause  of  action  or 
as  embarrassing,  was  refused,  leave  to  amend 
being  given  to  both  parties.  The  plaintiffs 
thereupon  amended  by  claiming  for  both  of 
them  damages  in  respect  of  another  allega- 
tion to  the  same  effect,  on  another  occasion, 
for  the  male  plaintiff  special  damage,  and  for 
the  female  plaintiff  the  benefit  of  R.  S.  O. 
1897  c  68,  s.  5:— Held,  that  the  plaintiffs 
were  entitled  to  sue  in  one  action  for  dam- 
ages in  respect  of  the  statements  made  on 
three  occasions,  there  being  publication  as  to 
both,  and  these  three  being  a  series  with  a 
common  question  of  law  and  fact,  but  that 
the  joinder  of  the  claim  in  respect  of  the 
letter  to  the  female  plaintiff,  which  gave 
rise  at  most  to  a  cause  of  action  in  the  male 
plaintiff,  was  improper,  and  that  this  claim, 
unieas  amended  so  as  to  be  simply  one  in 
aggravation  of  damages,  should  be  struck  out 
as   embarrassing.     Order   of   Britton,    J.,   3 


O.  W.  R.  421,  as  to  the  joinder  of  p$irties, 
affirmed,  and  order  of  Anglin,  J.,  as  to  the 
pleadings,  varied.  Agar  v.  Esoott,  24  Occ. 
]Sr.  312.  8  O.  L.  R.  177,  3  O.  W.  R.  719. 

Plea — Character  of  Plaintiff.] — In  an  ac- 
tion for  damages  to  the  reputation,  the  de- 
fendant may  plead  the  evil  reputation  of 
the  plaintiff.  Cot^  v.  Dearosiers,  6  Q.  P.  R. 
6G. 

Post  Card — Threat  of  Action.] — ^A  person 
who,  without  malice,  sends  his  debtor  a  post 
card,  upon  which  there  is  a  notice  that  the 
sender  will  sue  the  sendee  if  he  does  not 
pay,  is  not  liable  in  damages  although  third 
persons  have  seen  the  card.  VHeureu9  v. 
H^ima,  Q.  B.  26  S.  C.  126. 

PziTilespe — Discovery  —  Examination  of 
Plaintiff — Relevancy  of  Questions — Mitiga- 
tion of  Damages — Rule  1^88.] — In  an  action 
for  slander,  the  defence,  besides  a  denial  of 
the  material  allegations  of  the  statement 
of  claim,  was  that  the  words  were  spoken 
without  malice,  in  the  l>elief  that  they  were 
true,  and  unaer  such  circumstances  as  to 
make  them  a  privileged  communication. 
There  was  no  justification.  The  words  were : 
'*  He  perjured  himself  and  stole  the  money 
from  the  township:"  and  the  innuendo  was 
that  the  plaintiff  had  committed  wilful  and 
corrupt  perjunr  for  the  purpose  of  procuring 
a  reward  of  $5  from  a  municipal  corporation, 
and  had  secured  the  reward  by  perjury:— 
Held,  that  certain  questions  put  to  the  plain- 
tiff upon  his  examination  for  discovery  relat- 
ing to  the  reward  and  directed  to  eliciting 
information  as  to  the  payment  of  it  to  the 
plaintiff;  another  question  as  to  statements 
made  by  the  plaintiff  at  meetings  of  the  muni- 
cipal council;  another  question  as  to  the 
fact  of  the  council  having  offered  a  reward  to 
be  paid  to  any  one  who  killed  a  dog'  found 
worrying  sheep;  another  question  apparently 
intended  to  elicit  information  as  to  the  par- 
ticular times  or  occasions  when  the  words 
were  spoken;  and  other  questions  which  might 
elicit  information  relevant  to  the  defence 
of  privilege — ^were  all  questions  relevant  to 
the  issues  raised  on  the  pleadings,  and  should 
be  answered  by  the  plaintiff.  Though  a  de- 
fendant may  not  be  able  to  prove  all  that 
is  necessary  to  be  shewn  to  establish  a  de- 
fence of  privilege,  he  is  entitled  to  the  benefit 
of  what  he  does  shew,  in  mitigation  of  dam- 
ages, if  it  goes  to  that — subject,  perhaps,  to 
his  having  given  the  notice  i*equired  by  rule 
488.  McKenzie  v.  McLaughlin,  22  Occ.  N. 
92,  1  O.  W.  R.  58,  80. 

PxiTllegre — Justification  —  Denial  of  in- 
nuendo—Motion to  strike  out  defences. 
Goodwin  v.  Graves,  4  O.  W.  R.  449,  473. 

PxiTllese — Public  Interest  —  Provocation 
— Set-off,] — ^A  defendant  has  a  right  to  plead 
to  an  action  for  slander  that  as  a  physician 
and  a  member  of  parliament  he  requires  and 
is  entitled  to  the  esteem  and  confidence  and 
consideration  of  his  constituents  and  fellow 
citizens.  2.  In  an  action  for  slander  an  alle- 
gation that  everything  which  the  defendant 
has  said  has  been  said  in  the  public  Interest, 
in  good  faith,  and  -without  malice,  and  is 
a  legitimate  criticism  on  those  who  attacked 
his  private  character  and  attempted  to  tar- 
nish it,  if  assisted  in  doing  so,  is  not  a  valid 
defence  and  will  be  struck  out  upon  petition 
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en  droit.  3.  Where  a  plea  of  set-off  of  in- 
juries may  be  set  up  as  a  defence  to  an  action 
or  as  mitigation  of  the  damages  claimed,  it 
must  be  alleged  and  proved  that  the  provoca- 
tion received  was  the  immediate  cause  and 
was  of  sufficient  violence  to  make  the  defend- 
ant lose  the  control  of  his  will.  Bwonneite 
V.  Sylvestre,  6  Q.  P.  R.  256. 

Proof  of  Defamatory  Wordi — Verdict 
—  New  Trial  —  Aggravation  of  Damages  — 
Evidence  —  Pleading,^ — Motion  for  a  new 
trial  in  an  action  of  slander  upon  the  ground 
that  the  verdict  was  perverse.  The  defama- 
tory words  were  proved,  but  the  jury  never- 
theless found  a  verdict  for  the  defendant,  in- 
stead of  giving  nominal  damages  to  the  plain- 
tiff:— Held,  that  a  new  trial  should  not  be 
granted  m  order  that  the  damages  which  the 
jury  ought  to  have  assessed  should  be  assessed 
to  the  plaintiff.  Another  ground  of  the  mo- 
tion was  that  the  Judge  had  refused  to  ad- 
mit evidence  offered  by  the  plaintiff  and 
directed  to  aggravate  the  damages: — ^Held, 
that,  inasmuch  as  there  was  no  allegation  in 
the  plaintiff's  pleading  to  entitle  him  to  give 
evidence  of  the  acts  of  the  defendant  on  which 
he  wanted  to  rely  to  aggravate  the  damages, 
a  new  trial  should  not  be  allowed  on  this 
ground.  It  would  be  a  highly  inconvenient 
practice  to  require  a  defendant  to  go  to  trial 
at  the  risk  of  being  met  with  a  number  of 
circumstances  which  the  other  side  was  per- 
mitted to  give  evidence  of,  without  having 
set  them  forth  in  his  pleading,  and  which 
might,  if  unanswered,  seriously  affect  the 
damages.  MUligan  T.  Jamieaon^  22  Occ.  N. 
409,  4  O.  L.  R.  660. 

Pnblleation— ^etr  Trtal.]— The  defend- 
ant took  a  copy  of  an  alleged  libellous  resolu- 
tion to  the  editor  of  a  newspaper,  who  dic- 
tated it  to  bis  stenographer,  and  handed  the 
defendant's  copy  back  to  ner.  Before  the 
stenographer  extended  his  notes,  another  copy 
of  the  resolution  was  found  in  the  office, 
and  from  it  the  printer  set  up  the  type: — 
Held,  reversing  the  decision  of  Irvipg,  J., 
who  dismissed  the  action  on  the  ground  that 
it  was  not  shewn  that  the  defendant  was  the 
cause  of  publication,  that  there  should  be  a 
new  trial.  Mackenzie  v.  Cunningham^  21 
Occ.  N.  251,  8  R  C.  R.  36. 

Pnblloation  —  Place  where  Damages 
Arise — Superior  Court — District.] — ^An  ac- 
tion based  upon  a  libel,  and  claiming  dam- 
ages incurred  in  a  certain  district  other  than 
that  in  which  the  defendant  has  his  domicil 
and  in  which  the  newspaper  containing  the 
alleged  libel  is  printed,  mav  be  begun  in 
such  district.  Oosselin  v.  Beiley,  4  Q.  P.  R. 
233. 

Several  Libel! — Damages  —  Separation.] 
— ^A  plaintiff  who  claims  damages  by  reason 
of  a  series  of  libellous  paragraphs  and  ar- 
ticles which  he  sets  forth,  cannot  be  ordered 
to  declare  what  amount  of  damages  he  claims 
for  each  of  such  paragraphs  and  articles. 
Provost  v.  Nationalist  Printing  Co..  6  Q. 
P.    R,   428. 

Speoial  Damase — What  Constitutes.] — 
The  special  damage  required  in  an  action 
of  defamation  must  be  such  as  would  be  the 
reasonable  and  natural  result  of  the  words 
usea. — Where,  therefore,  the  alleged  defama- 
tory words  were  that  the  plaintiff,  who  re- 
ceived an  allowance  for  the  maintenance  of 


UiS  wife's  niece,  from  her  father's  estate, 
had  put  in  an  account  of  trifling  matters, 
such  as  for  candies,  oranges,  etc.,  Uie  special 
damage  alleged  being  that  in  consequence 
thereof  the  niece  and  wife  liad  left  him  and 
refused  to  live  with  him: — Held,  that  such 
damage  was  not  such  as  was  recognisable  at 
law,  not  being  the  natural  and  reasonable 
consequence  of  the  words  used.  Ludlow  t. 
Batson,  23  Occ.  N.  161,  6  O.  L.  R.  309,  2 
O.    W.    R.   41. 

Statement  of  Olaiat  —  Setting  Out 
Whole  Newspaper  Article — Parts  not  Refer- 
ring to  Plaintiff — Innuendo^]  —  The  very 
words  complained  of  in  an  action  of  defama- 
tion must  be  set  out  bjr  the  plaintiff,  in 
order  that  the  Court  may  judge  whether  they 
constitute  a  cause  of  action;  it  is  not  suffi- 
cient to  give  the  substance  or  purport,  with 
innuendoes;  it  is  sufficient  to  set  out  the 
libellous  passages,  provided  that  nothing  be 
omitted  which  qualifies  or  alters  the  sense; 
and,  as  the  libel  itself  must  be  produced  at 
the  trial  and  the  defendant  is  entitled  to  have 
the  whole  of  it  read,  the  plaintiff  is  entitled 
to  set  out  in  the  statement  of  claim  the  whole 
article  complained  of. — Held,  also,  that  cer- 
tain words  set  out  in  another  paragraph, 
which  did  not  refer  to  the  plaintiff,  and  ten- 
dered an  issue  not  material,  which  might  be 
embarrassing,  should  be  struck  out. — ^Deyo 
V.  Brondage,  13  How.  Pr.  221,  referred  to. 
Hay  V.  Bingham,  23  Occ.  N.  112,  5  O.  L.  R. 
224,  1  O.  W.  R.  822,  6  O.  W^  R.  447,  11 
O.    L.    R.    148. 

Trial — Nonsuit  after  Verdict  —  Innuendo 
— Onus — Contradictory  Evidence  —  **  Black- 
mailing.**] — ^The  word  "blackmailing"  is 
libellous  per  se,  requiring  no  innuendo,  and 
it  does  not  lie  upon  the  plaintiff  to  prove 
the  falsity  of  the  charge ;  for  the  purposes  of 
the  trial  it  is  presumed  in  his  favour,  and 
the  onus  is  on  the  defendant  to  prove  it  to  be 
true,  if  justification  is  pleaded.  Semble,  the 
better  view  is,  that  colloquial  use  has  broad- 
ened the  meaning  of  the  word  so  that  i^  may 
not  have  a  criminal  connotation.  In  an  ac- 
tion for  two  libels,  where  the  words  used  in 
one  were  not  libellous  per  se,  and  wet*e  not, 
fairly  taken,  capable  of  the  meaning  alleged 
in  the  innuendo: — Held,  as  to  that,  that 
where  motions  were  made  for  a  nonsuit  both 
at  the  close  of  the  plaintiff's  case  and  after 
all  the  evidence  was  in,  upon  which  judg- 
ment was  reserved,  the  trial  Judge  had  a 
right  to  give  judgment  dismissing  the  action, 
after  a  verdict  rendered  by  the  jury  in  fav- 
our of  the  plaintiff.  But  as  to  the  other 
libel,  where  the  truth  of  the  charge  was  not 
admitted  by  the  plaintiff  or  proved  on  un- 
controverted  evidence,  and  where  the  evid- 
ence as  to  the  use  of  the  word  *'  blackmail- 
ing "  was  contradictory : — Held,  that  it  was 
for  the  jury  to  pass  upon  the  evidence,  and 
the  judgment  dismissing  the  actioif  on  the 
ground  that  there  was  no  evidence  to  go  to 
the  jury  should  be  set  aside  and  the  verdict 
of  the  jury  in  favour  of  the  plaintiff  for 
$50  restored.  Judgment  in  32  O.  R.  163, 
20  Occ.  N.  404,  reversed  in  part.  Macdonald 
V.  Mail  Printing  Co.,  21  Occ.  N.  496.  2  O. 
L.   R.  278. 

Tntth — Justification.] — ^A  defendant  will 
not  be  cast  in  damages  for  defamation  of 
character  where  the  words  complained  of 
truly  describe  the  conduct  or  an  act  of  the 
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defendant.  Thus  a  servant  who  has  stolen 
wood  from  his  master  cannot  have  a  verdict 
against  the  latter  for  saying,  in  a  discussion 
relating  to  this  theft  of  wood,  "  you  are 
a  thief."    Baron  v.  Laroche,  3  Q.  P.  R.  450. 

Understandiiic  of  By-standers  of 
IXTords  Spoken — Question  for  Juru — '^on- 
direciion — Excessive  Damages — "New  TriaU] 
— ^In  an  action  for  defamation,  in  which  the 
jury  awarded  the  plaintiff  $500  damages,  the 
evidence  shewed  that  the  plaintiff  was  a  ten- 
ant of  the  defendant,  paying  rent  for  the 
property  occupied  by  her  and  receiving  a 
certain  sum  in  return  for  the  support  of  the 
defendant,  who  boarded  with  her.  The  words 
complained  of  were  alleged  to  have  been 
sfpoken  on  the  termination  of  this  arrange- 
ment, when  the  plaintiff  removed  her  goods 
from  the  house,  and  were  alleged  to  be,  "  You 
stole  my  feather  bed  and  silver  spoons."  The 
evidence  of  witnesses  called  by  the  plaintiff 
shewed  that  the  words  first  used  by  the  de- 
fendant were  *'  You  took  my  feather  bed 
and  silver  spoons,"  but  Uiat  when  the  plain- 
tiff asked  him  the  question,  "  Bo  you  really 
blame  me  for  stealing  them?"  the  defendant 
replied,  "  Most  undoubtedly  I  do."  There 
was  further  evidence  to  the  effect  that  the 
defendant  was  85  years  of  age,  very  indis- 
tinct in  his  speech  and  hard  of  hearing  and 
accustomed  to  make  use  of  an  ear  trumpet, 
and  that  on  the  occasion  of  speaking  the 
words  complained  of  he  did  not  use  an  ear 
trumpet.  There  was  no  evidence  that  the 
defendant  correctly  heard  the  question  ad- 
dressed to  him  by  the  plaintiff  in  the  words 
used  by  her,  or  that  he  meant  to  accuse  her 
of  stealing,  or  that  the  words  used  by  him 
might  not  have  been  used  in  a  perfectly  inno- 
cent sense : — Held,  that  this  view  of  the  ques- 
tion should  have  been  placed  before  the  jury 
by  the  presiding  Judge,  and  they  should  have 
been  asked  to  consider  the  question,  in  what 
sense  the  hearers  understood  the  words  used, 
and  that  there  having  been  no  such  instruc- 
tions there  must  be  a  new  trial.  Some  of  the 
remarks  used  by  the  presiding  Judge  were 
calculated  to  impress  the  jury  with  the  idea 
that  they  had  unlimited  scope  in  relation 
to  the  question  of  damages,  although  this 
impression  would  be  corrected  to  some  ex- 
tent by  later  instructions.  The  jury  never- 
theless awarded  heavy  damages  in  what  the 
Oourt  regarded  as  a  mere  petty  squabble: 
— Held,  that  this  was  further  reason  for 
ordering  a  new  trial.  McLean  y.  Campbell, 
37  N.  S.  Reps.  356. 

Verdlot  for  Defendant — Motion  to  set 
aside — ^Weight  of  evidence — ^Innuendo — ^Proof 
of  —  Jury  —  Reasonable  verdict.  Kelly  v. 
Journal  Printing  Co.  of  Ottawa,  5  O.  W.  R. 
83. 

Verdlot  for  ♦l—Co«t«.]— Action  for  libel 
in  which  the  jury  brought  in  a  verdict  in 
favour  of  the  plaintiffs  for  $1.  The  plain- 
tiffs' counsel  applied  for  full  costs  of  suit, 
which  was  opposed.  By  Rule  926,  where  any 
action  is  tried  by  a  jury,  the  costs  shall  fol- 
low the  event,  unless,  upon  application  made 
at  the  trial,  for  good  cause  shewn,  the  Judge 
or  the  Court  otherwise  orders: — ^Held,  that 
the  verdict  of  $1  recovered  should  not  carry 
costs,  but  no  costs  should  be  allowed  to  de- 
fendants. Manitoba  \Farmers*  Hedge  and 
Wire  Pence  Oo.  v.  Btovel  Co.,  22  Occ.  N. 
186.  14  Mian.  L.  R.  SS. 


Words  Capable  of  Defamatory  BCean- « 

Ins — Question  for  Jur/g — Crime.] — In  an  ac- 
tion for  slander,  if  the  words  used  by  the 
defendant  are  capable  of  being  reasonably 
understood  in  a  slanderous  sense,  it  should 
be  left  to  the  jury  to  find  whether  or  not  they 
were  so  used,  and  the  plaintiff  should  not  be 
nonsuited  on  the  ground  that  the  words  did 
not  necessarily  impute  the  commission  of  a 
crime.  Cameron  v.  Overendf  15  Man.  Li.  R. 
408,  1  W.  L.  R*  546. 

Words  Oluurclns  Criminal  Offenee — 

Performance  of  duty  as  assessor  —  Special 
damage — Words  spoken  after  plaintiffs  ceisLsed 
to  hold  office — Intrinsic  evidence  of  malice — 
Privileged  occasion  —  Excessive  language  — 
Question  for  jury — Burden  of  proof — ^Mis- 
direction— Belief  in  truth  of  words  spoken — 
Reasonable  belief — Justification  —  Evidence 
of  falsity  of  words — ^Evidence  in  reply.  Crate 
V.  McCallum,  6  O.  W.  R.  825,  11  O.  L.  R. 
81. 

Words  of  Abnse — Natural  Signification 
— Innuendo — Necessity  for  Shewing  Sense  in 
which  Words  Understood,] — ^The  defendant,  a 
tax-collector,  having  applied  to  the  plaintiff 
for  payment  of  certain  taxes,  was  told  by 
him  that  J.  S.  should  pay  them.  He  subse- 
quently wrote  and  posted  to  the  plaintiff  a 
post-card  stating :  "  I  saw  J.  S.  this  morning ; 
he  said  make  the  S.  B.  pay  it."  In  an  action 
for  libel  in  which  the  plaintiff  alleged  that 
"  S.  B."  applied  to  him  and  meant  "  son  of  a 
bitch:" — ^Held,  that  there  was  no  reasonable 
evidence  to  go  to  the  jury  that  the  letters  con- 
veyed the  meaning  attributed  to  them  by  the 
plaintiff;  they  are  words  of  abuse,  but  are, 
as  often  used,  absolutely  meaningless;  they 
do  not  impute  anything  against  the  character 
of  the  mother,  and  are  not  a  statement  of  a 
fact;  and  in  their  natural  significance  are 
not  actionable;  and  the  plaintiff  had  failed 
to  prove  his  innuendo.  Major  v.  McGregor, 
23  Occ.  N.  47,  305,  5  O.  L.  R.  81,  6  O.  L.  R. 
528,  1  O.  W.  R.  839.  2  O.  W.  R.  866. 


III.   PBIVItEOE. 

Interest  —  Evidence  of  Actual  Malice  — 
Charge  to  Jury — Evidence,] — On  the  trial  of 
an  action  for  damages  for  a  libel  alleged  to 
be  contained  in  a  privileged  communication, 
the  Judge  charged  the  jury  as  to  the  privilege, 
and  added : — "  If  the  defendant  made  the  com- 
munication bona  fide,  believing  it  to  be  true, 
and  the  privilege  existed  that  I  have  endea- 
voured to  explain,  then  there  would  be  no 
action  against  him :" — >Held,  that  the  plaintiff 
was  entitled  to  a  more  explicit  statement  of 
the  law  on  a  point  directly  affecting  the  proof 
of  an  issue  the  burden  of  which  was  upon 
him.  One  portion  of  the  communication  con- 
taining the  alleged  libel  might  be  read  as 
importing  a  grave  charge  against  the  plaintiff 
or  as  an  innocuous  statement  of  fact : — Held, 
that,  as,  in  order  to  prove  malice,  the  writer's 
knowledge  of  the  falsity  of  the  fact  was  the 
material  point,  the  sense  in  which  he  may 
have  used  the  words  was  the  governing  con- 
sideration. The  Judge's  charge  was  not  open 
to  objection  for  want  of  an  explicit  reference 
to  pre-existing  unfriendliness  between  the  par- 
ties as  proof  of  malice,  where  the  only  evi- 
dence of  unfriendliness  consisted  of  hard 
things  said  of  the  defendant  by  the  plaintiff. 
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•  Judgment  in  32  N.  S.  Reps.  129  affirmed. 
Miller  v.  Green,  21  Occ.  N.  254,  31  S.  O. 
R.  177.     (See  the  next  case). 

Interest — Evidence  of  Actual  Malice-^ 
N (indirection — Misdirection — New  Trial.]  — 
The  plaintiff,  the  Ideal  agent  of  an  insurance 
company,  volnntarily  retired  from  his  posi- 
tion, and  another  agent  was  appointed  in  his 
stead.  Shortly  afterwards  the  defendant,  the 
general  manager  of  the  company,  wrote  to  a 
policy  holder,  who  was  a  client  of  the  plain- 
tiff, that  the  latter  had  been  *'  removed  from 
the  agency  •  •  because  it  was  clearly 
necessary  .  .  I  now  find  that  he  has  col- 
lected money  which  up  to  the  present  time  we 
have  been  unable  to  get  him  to  report.'*  At 
the  time  this  was  written  it  was  untrue,  to 
the  knowledge  of  the  defendant,  that  the 
plaintiff  had  been  dismissed  and  that  he  had 
collected  money  of  the  company  for  which 
they  had  been  unable  to  get  him  to  account: 
— Held,  that  the  writing  was  libellous;  but, 
if  it  was  written  bona  fide,  the  occasion  was 
privileged.  2.  The  trial  Judge  should  hare 
directed  the  jury  that  if  it  was  proved  that 
the  defendant  stated  in  his  letter  that  which 
he  knew  to  be  false,  it  was  evidence  from 
which  actual  malice  might  be  inferred,  an^ 
as  he  had  not  so  directed,  that  there  should 
be  a  new  trial.  3.  That  evidence  of  alter- 
cations between  the  plaintiff  and  defendant 
was  proper  to  be  submitted  to  the  jury  as 
evidence  of  malice.  4.  That  an  inference  of 
malice  could  be  drawn  from  evidence  that  the 
defendant  knew  that  the  plaintiff  had  used 
abusive  language  with  respect  to  him  in  con- 
nection with  their  business  relations.  5.  That 
the  trial  Judge  erred  in  directing  the  jury  that 
it  was  not  open  to  the  plainiiff  to  put  another 
construction  upon  the  word  "report"  than 
the  sense  in  which  it  would  be  understood 
by  the  plaintiff  and  defendant  themselves.  6. 
That  the  Judge  erred  in  his  definition  of 
malice  in  connecting  it  with  the  idea  of 
"wreaking  petty  spite"  upon  the  plaintiff, 
and  in  leaving  the  jury  under  the  impression 
that  the  defendant's  evidence  as  to  the  state 
of  mind  in  which  he  wrote  the  letter  was  con- 
clusive.   Miller  v.  Greeny  33  N.  S.  Reps.  617. 

Interest — Malice — Judge* s  Charge.] —  The 
plaintiff  and  defendant  were  members  of  the 
same  cheese-making  association.  The  plain- 
tiff sued  the  defendant  for  slander  for  saying 
to  the  cheese-maker  of  the  association  that  the 
plaintiff  sent  skimmed  milk  to  the  dieese 
factory.  The  defendant  pleaded  privilege. 
The  Judge  charged  the  jury  that  the  occa- 
sion was  privileged,  and  that  the  defendant 
was  entitled  to  a  verdict  unless  they  came  to 
the  conclusion  that  he  was  actuated  by 
malice;  that  they  might  take  into  considera- 
tion all  the  circumstances  and  all  the  evidence 
in  coming  to  a  conclusion  as  to  whether  the 
defendant  acted  from  ill-will  or  not  in  report- 
ing the  matter  to  the  cheese-maker: — Held, 
that  this  charge  was  entirely  free  from  objec- 
tion.   Preston  v.  Thompson^  21  Occ.  N.  4d4. 

Interest — Publication  to  Clerk — Finding 
of  Jwry.]— One  of  the  defendants,  the  secre- 
tary of  a  trade  association,  prepared  a  state- 
ment for  circulation  among  the  members  of 
the  association,  and  gave  It  to  a  person  to 
copy.  It  contained  an  allegation  that  the 
plaintiff  was  unworthy  of  credit : — Held,  that, 
as  the  publication  to  the  members  of  the  asso- 
ciation   was   privileged,    in    the    absence   of 


malice,  on  the  ground  of  interest,  the  publi- 
cation to  the  copyist,  though  she  was  not  a 
retnilar  employ^,  was  also  privileged,  being  a 
reasonable  means  employed  to  make  the  com- 
munication to  the  others.  Lawless  v.  Anglo- 
Efimptian  Cotton  and  Oil  Co.,  L.  R.  4  Q.  B. 
2^,  followed: — ^Held,  also,  that  the  finding 
of  the  jury  that  "there  was  no  ground  of 
action  "  was  in  effect  a  finding  that  the  words 
were  not  defamatory.  Harper  v.  HamUion 
ReaU  Grocers*  Assn,,  21  Occ.  N.  23,  32  O. 
R.  295. 

Mallee — Privilege — Bvidenee-^Meaning  or 
Words  —  Veio  Trial] — The  defendant,  the 
general  manager  of  a  life  insurance  company, 
wrote  a  letter  to  F.,  a  policy-holder  in  the 
company,  in  which  he  stated  that  the  plaintiff 
had  been  "  removed  "  from  his  office  as  local 
agent  of  the  company,  and  assigned  as  the 
reason  for  such  removal  that  they  had  tried 
for  a  considerable  time  past  to  get  the  plain- 
tiff to  attend  properly  to  their  business,  and 
that  it  was  only  because  it  was  clearly  neces- 
sary that  the  change  was  made.  He  stated, 
further,  that,  to  give  the  plaintiff  the  oppor- 
tunity of  getting  the  benefit  of  commissions 
on  outstanding  business,  certain  matters  had 
been  left  in  his  hands,  but  tliat  he,  the  de- 
fendant, now  found  that  the  plaintiff  had 
collected  money  which,  up  to  the  present  time, 
they  "  had  been  unable  to  get  him  to  report.** 
This  letter  was  handed  by  F.  to  the  plaintiff, 
who,  in  addition  to  .acting  as  the  locad  agent 
of  the  company,  was  a  solicitor,  and  acted  as 
F.'s  legal  adviser  :~4Hield,  in  libel,  that  the 
trial  Judge  correctly  directed  the  jury  that  if 
the  statements  made  by  the  defendant  in  the 
letter  in  question,  as  to  the  reasons  for  dis- 
missing the  plaintiff,  were  made  by  him, 
knowing  them  to  be  false,  there  was  malice, 
and  his  privilege  was  wholly  gone.  Held, 
also,  that  the  reception  of  evidence  of  F^  as 
to  the  meaning  which  she  attached  to  the 
words  of  the  letter,  was  not,  under  O.  37, 
r.  6,  "a  substantial  wrong  or  miscarriage  in 
the  trial,"  and  was  not  therefore  ground  for 
a  new  trial.  Miller  v.  Green,  35  N.  S.  Reps. 
117. 

Master  and  Servant — Malice,] — A  mas- 
ter is  not  necessarily  liable  in  damages  be- 
cause, in  the  presence  of  fellow  servants  or 
even  of  casual  bystanders,  he  accuses  his 
servant  of  theft.  Such  an  accusation  is 
prima  facie  privileged,  and  to  destroy  the 
qualified  privilege  there  must  be  some  evi- 
dence of  malice,  such  as  want  of  belief  in  the 
accusation,  intemperate  language,  seeking  the 
opportunity  to  make  the  accusation  publicly, 
or  the  like.  Gildner  v.  Busse,  22  Occ.  N. 
137,  3  O.  L.  R.  561. 
!►    ' 

Moral  and  Social  Dnty  —  Malice.]  —  A 
niece  wrote  to  her  aunt,  with  whom  she  was 
on  terms  of  great  intimacy,  and  with  whom 
she  was  in  the  habit  of  staying,  a  letter 
making,  on  the  authority  of  a  correspondent, 
statements  derogatory  to  the  character  of  a 
gentleman  well  known  to  niece  and  aunt, 
who  was  a  frequent  visitor  at  the  aunt's 
house,  and  it  was  alleged  on  the  one  sir*^ 
and  denied  on  the  other  that  in  the  letter, 
which  had  been  destroyed,  the  niece  told  the 
aunt  "to  spread  this  about  town  at  once:" 
^-Held,  that  such  a  moral  and  social  duty 
existed  as  made  the  communication  a  privi- 
leged one;  and  that,  though  a  direction  to 
spread   the  statement  about  would  be  some 
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eridence  of  malice,  it  should  be  left  to  the 
jury  to  say  whether  that  direction  had  been  in 
fact  given.  Fenion  v.  Miicdonald,  21  Occ. 
N.  228,  1  O.  L.  R.  422. 

He^vrapaper  —  Fair  Comment  —  Truth  of 
Statement.] — ^The  defendants  published  on  p. 
1  of  their  newspaper  an  artide  stating  that 
some  women  from  Seattle  had  been  canvassing 
some  time  ago  in  Victoria  for  subscriptions 
for  a  bogus  foundling  institution,  and  on  be- 
ing questioned  by  the  police  had  left  town; 
on  p.  8  of  the  same  issue  there  was  an  article 
stating  that  two  ladies  for  the  past  few  days 
had  been  selling  tickets  for  a  recital  by  <me 
Greenl^if,  and  that  the  tickets  were  being 
sold  *'in  a  manner  similar  to  those  for  a 
recital  by  a  gentleman  of  the  same  name 
nearly  two  years  ago,  which  was  ostensibly 
for  the  benefit  of  the  Orphanage,  but  which 
the  promoters  were  obliged  to  abandon." 
The  manner  of  selling  tickets  was  as  a  fact 
the  same  in  both  cases:  —  Held,  that  the 
article  on  p.  1  did  not  necessarily  refer  to 
the  plaintiff,  and  that  the  article  on  p.  8  was 
fair  comment  on  a  matter  of  public  interest, 
and  was  true.  WUee  v.  Victoria  Times  Print- 
ing and  Puhlishinff  Co,,  11  B.  G.  R.  143. 

Newspaper — Letter  to — Defence  —  Provo* 
cation  by  utterances  of  plaintiff  reported  in 
newspaper  —  Privilege — ^Mitigation  of  dam- 
ages —  Counterclaim  —  Malice.  Hopewell  v. 
Kennedy,  4  O.  W.  R.  433. 

Hewvpaper  —  Mieleading  Statement  — 
Public  fntereet — Damages — Costs,] — The  de- 
fendant published  in  a  newspaper  a  statement 
that  the  plaintiff  had  in  the  Police  Court 
pleaded  not  guilty  to  a  charge  of  theft  and 
had  been  remanded  for  enqudte.  As  a  matter 
of  fact,  the  inquiry  was  held  later  in  the 
same  day,  and  the  plaintiff  was  discharged. 
The  item  stating  that  she  had  been  remanded, 
however,  did  not  appear  in  the  newspaper  un- 
til the  following  day,  and  no  mention  wai> 
made  of* the  fact  that  it  had  subsequently 
been  discovered  that  the  charge  was  unfound- 
ed. The  defendant  pleaded  that  the  item  was 
true  and  had  been  published  without  malice 
and  in  good  faith  and  in  the  public  interest: 
— ^Held,  that,  though  the  item  was  evidently 
published  without  malice  and  in  good  faith, 
yet,  if  it  was  in  the  public  interest,  it  was 
equally  so  that  the  plaintiff's  discharge  should 
have  been  recorded.  As  there  was  no  proof, 
however,  of  any  pecuniary  damage  suffered 
by  the  plaintiff,  judgment  was  given  for  $10 
and  costs  as  of  a  Circuit  Court  action  of 
the  lowest  class.  Hearn  v.  Graham,  23  Occ. 
X.  119. 

Newspaper — Publishing  Company — Joint 
LiahUity  of  Manager,]  —  The  president  and 
manager  of  a  company  incorporated  for  the 
publication  of  a  newspaper,  who  is  also  the 
signer  of  the  declaration  required  by  arts. 
2^4  et  seq.,  R.  S.  Q.,  may  be  held  responsible 
in  damages  for  a  libel  published  in  the  news- 
paper, jointly  with  the  company.  Migne- 
ron  V.  La  Patrie  PullishUig  Co,,  5  Q.  P.  R. 
329. 

■Hewvpapner  —  Recklessness  —  Absence  of 
Actual  MMce  —  Retractation — Damages,]  — 
Where  a  false  report,  implicating  an  entirely 
innocent  person  in  the  commission  of  a  serious 
crime,  has  been  published  in  a  newspaper,  not 
maliciously,  but  without  any  effort  to  verify 


the  statements  contained  therein,  the  fact  that 
the  newspaper  was  about  to  go  to  press  at  the 
time  the  infornmtion  was  received  is  not  a 
valid  excuse  for  failure  to  investigate  the 
truth  of  the  charge;  and  the  fact  that  subse- 
quently a  retractation  and  apology  were  pub- 
lished in  the  same  journal,  while  it  may  be 
taken  into  consideration  in  the  assessment  of 
damages,  is  not  a  sufficient  reparation  for  the 
wrong  inflicted  on  an  innocent  person  by  a 
false  accusation.  The  Court  in  such  case 
will  award  exemplary  damages  to  an  amount 
in  proportion  to  the  degree  of  negligence 
proved.  Auburn  v.  Berthiaume,  Q.  R.  23  S. 
C.  470. 

Oocasion  PrlTilesed — Proof  of  malice — 
Social  or  moral  duty — Functions  of  Judge 
and  jury  —  Excessive  damages.  Clunis  v. 
Sloan,  1  O.  W.  R.  27. 

Oeoasion  PziTilesed — Master  and  ser- 
vant Gildner  v.  Busse,  3  O.  L.  R.  561,  1 
O.  W.  R.  107. 

Pxivilese  —  Mercantile  Agency.] — In  a 
morteage  ^reclesure  action,  the  Lion  Brew- 
ery Company  as  second  mortgagees  were  join- 
ed as  defendants,  and  a  mercantile  agency 
published  a  notice  or  circular,  distributed 
amongst  its  subscribers,  that  a  writ  had  l>een 
issued  against  the  Lion  Brewery  Company 
claiming  foreclosure  of  a  mortgage,  and  in- 
dicating by  means  of  the  words  "et  al." 
that  there  were  other  defendants: — 'Held,  in 
an  action  by  the  company  against  the  mer- 
cantile agencyt  that  the  publication  was  libel- 
ous and  not  privileged.  Lion  Brewery  Co, 
V.  Bradstreet  Co,,  9  B.  C.  R.  435. 

PxiTilese — Proof  of  Malice — Understand- 
ing  of  Letter — Admissibility   of  Evidence — 
Misdirection  —  New  TriaL] — ^ITie  defendant, 
local  manager  of  an  insurance  company  of 
which  the  plaintiff  had  been  an  agent,  wrote 
to  Mrs.  F.,  a  policy  holder,  a  letter  in  which 
he  stated,  among  other  things,  that  he  had 
relieved  the  plaintiff  of  his  agency;  that  the 
plaii^tiff  had  collected  money  which  he  had 
not  reported,  etc.       In  libel   it  was  shewn 
that  the  plaintiff  had.  not  been  dismissed  from 
the  agency,   but  wanted  larger  commissions 
in  continuing,  which  were  refused,  and  that 
he  was  not  a  defaulter,  but  was  dilatory  in 
making    his    returns: — ^Held,    that    evidence 
of  Mrs.  F.  of  her  understanding  of  the  letter 
as  imputing  to  the  plaintiff  a  wrongful  reten- 
tion of  money,  was  improperly  received,  and 
there   was   a   miscarriage  of  justice  by   its 
admission.     The  Judge  at  the  trial  charged 
the  jury  that  "if  the  meaning  of  the  first 
part  of  the  letter  is  that  he  dismissed  the 
plaintiff,  and  you  decide  that  he  did  not  dis- 
miss the  plaintiff,  and  it  was  not  a  correct 
statement,  that  is  malice  beyond  all  doubt. 
The  protection  which  he  gets  from  die  privi- 
leged occasion  is  all  gone.       He  loses  it  en- 
tirely.       The    same    way    with    the    second 
part.    If  it  is  not  true,  it  is  malicious,  and 
his   protection    is    taken    away: — Held,    that 
this  was  misdirection;  that  the  question  for 
the  jury  was  not  the  truth  or  falsity  of  the 
statements,  bnt  whether  or  not,  if  false,  the 
defendant  honestly  believed  them  to  be  true ; 
and  that  it  was  misdirection  on  a  vital  point. 
The  majority  of  the  Court  were  of  opinion, 
Girouard  and   Davies,   JJ.,  contra,   that,   as 
the  defendant  had  asked  for  a  new  trial  only 
in  the  Court  below,  the  Supreme  Court  could 
not  order  judgment  to  be  entered  for  him ; 
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and  a  new  trial  was  granted.  Judgmenc 
in  Miller  v.  Green,  35  N.  S.  Reps.  117, 
reversed.  Oreen  v.  Miller,  23  Occ  N.  149, 
33  S.  G.  B.  188. 

Publle  0ntj — MufUcipal  Councillor  — 
Truth,} — ^A  municipal  councillor  has  a  right 
to  make  known  to  the  council  all  the  facts 
which  may  be  reasons  for  not  awarding  a 
contract  of  the  municipality  to  a  person  who 
is  tendering  for  it;  it  is  even  his  duty 
to  do  so;  but  the  statement  must  be  true, 
and  if  he  makes  false  statements,  he  is  liable 
for  defamation.  Vampeau  v.  Monette,  Q. 
K.   19   S.   0.  429. 

Pnblieation — Privilege — Copied  Letter — 
Authority  of  Manager  of  Company — Damagea 
— New  Trial,] — ^The  manager  of  the  defend- 
ant company  handed  to  his  stenographer  to 
be  type-written  a  draft  letter  written  in  the 
interest  of  the  company,  but  unconnected 
w^ith  its  ordinary  business,  which  contained 
defamatory  statements: — ^Held.  that  privilege 
was  taken  away  by  the  publication  to  the 
stenographer,  and  the  defendant  company 
were  liable  for  the  act  of  the  manager. 
Pullman  v.  Hill  [1891]  1  Q.  B.  524,  com- 
mented on,  but  followed.  New  trial  ordered 
£or  excessive  damages  unless  the  plaintiff 
consented  to  a  reduction.  Puterbaugh  v. 
Gold  Medal  Furniture  Manufacturing  Co., 
23  Occ.  N.  193,  24  Occ  N.  205,  5  O.  L. 
R.  esg,  7  O.  L.  R.  582,  1  O.  W.  R.  250, 
2  O.  W.  R.  398,  3  O.  W.  R.  636. 

Qnalllled  PziTilese  —  Duty  —  In- 
terest'—  PrivUeged  Occasion.] — ^A  qualified 
privilege  etists,  when  it  is  the  duty  of  the 
person  charged  with  slander  to  make  a  com- 
munication with  another  person  who  has  an 
interest  in  the  subject  of  the  communication, 
or  some  duty  in  connection  with  it;  or, 
secondly,  where  the  defendant  has  an  in- 
terest in  the  subject  of  the  communication, 
and  the  person  to  whom  the  communication  is 
made  has  a  corresponding  interest,  or  some 
duty  in  connection  with  the  matter.  Con- 
sequently, a  communication  made  by  the 
chairman  of  the  school  commissioners  or  his 
colleagues,  respecting  the  character  of  the 
secretary-treasurer,  if  the  statement  were 
made  to  them  alone,  would  be  privileged. 
But  the  privilege  ceases  when  the  communi- 
cation is  made  at  a  public  meeting  of  the 
parish,  at  which  many  others,  who  were 
not  interested,  were  present.  Hubert  v. 
JoUn,  Q.  R.  26  S.  0.  193. 

Qnallfted  PriTile8:e  —  Variance  between 
pleading  and  proof — Nonsuit  —  Verdict  of 
jury.     Tapp  v.  Brenot,  3  O.  W.  R.  80. 

Solicitor  —  Innuendo — Amendment  — 
Justification — Evidence  —  Privilege  —  In- 
terest.[ — ^In  an  action  for  slander  of  the 
plaintiff  as  a  solicitor,  the  evidence  at  the 
trial  shewed  that  the  defendant  asked  L. 
who  his  solicitor  was,  and  upon  L.  mention- 
ing the  plaintiff,  defendant  said  that  if  he 
had  an  honourable  man  like  M.  he  might  win 
his  case.  L.  said  that  he  would  not  change 
until  he  found  some  fault — that  the  plaintiff 
always  did  honourably  with  him,  whereupon 
the  defendant  said  that  the  plaintiff  was  '*a 
dirty  man."  The  words  proved  were  differ- 
ent from  those  set  out  in  the  statement  of 
claim,  and  the  innuendo  in  the  statement 
of  claim  was  inapplicable.     Leave  was  given 


to  the  plaintiff  on  the  trial  to  amend*  but 
no  amendment  was  made: — Held,  setting 
aside  the  verdict  for  the  plaintiff,  that,  in  the 
absence  of  evidence  to  shew  how  the  words 
proved  were  spoken  and  understood,  the  Court 
could  not  frame  an  innuendo  to  conform  to 
the  evidence.  On  the  trial  the  defendant 
called  the  plaintiff  as  a  witness,  and  the 
plaintiff  admitted  that  he  had  collected  a 
sum  of  money  for  a  client  which  he  failed 
to  pay  over,  and  that  he  had  given  a  note 
for  the  amount  collected  which  he  had  also 
failed  to  pay  and  that  a  judgment  had 
been  obtained  against  him  for  the  amount, 
which  was  unpaid  at  the  time  of  the  trial : — 
Held,  that  this  evidence  shewed  conduct  which 
was  dishonourable  to  plaintiff  as  a  solicitor 
and  justified  the  language  used  by  the  defend- 
ant. If  the  words  proved  were  spoken  and 
understood  in  the  sense  tlmt  the  plaintiff 
was  not  an  honourable  solicitor  the  defend- 
ant had  substantiated  a  good  defence: — 
Held,  also,  that  the  communication  was  a 
privileged  one,  L.  being  a  person  who  had 
an  interest  in  knowing  of  it  Tobin  v.  Qan' 
non,  34  N.  S.  Reps.  9. 


DELAT. 

See  CONTBiLCT. 


DEMXTEBEE. 

See  Pleading. 


DEPOSIT. 


See  Pasuahentabt  Ejections. 


BEFOSITIONS. 


See   Evidence. 


DEPXTTT  TUDOE. 

See  Local  Judges  and  Mastebs. 


DEPXTTT  POLICE  HAOISTEATE, 

See  PoucE  Magistrate. 


DEPXTTT  BETXTBJmrO  OFFICEE. 


See  Pabliamentabt  Elections. 


DESISTHENT. 

Order — Prothonotary  —  Stay — Judgment 
— Inscription,]  —  The  prothonotary  has  no 
jurisdiction   to   act  upon   or   pronounce   any 
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order.  wEatever  upon  a  desistment  2.  When 
a  desistment  is  filed  at  the  office  of  the 
Ck>urt,  instead  of  at  the  hearing,  it  has  the 
effect  of  staying  the  suit  or  preventing  the 
continuation  of  the  demand,  but  the  defend- 
ant may  apply  to  the  Court  for  judgment 
in  accordance  with  the  desistment  in  order 
to  obtain  the  right  to  an  execution  for  costs. 
3.  An  inscription  for  judgment  upon  a  de- 
sistment is  a  regular  way,  if  not  the  only 
way,  of  obtaining  judgment  thereon.  Majeau 
V.  Mutual  Fvre  Ins,  Vo.  of  the  City  of  Mon- 
treal, 6  Q.  P.  B.  21. 

Party  Represented  by  Solicitor — De- 

Mtment  by  Party  Himself,] — ^A  plaintiff  who 
is  represented  by  an  attorney  ad  litem,  can- 
not himself  file  a  desistment  from  the  suit. 
O'Rourke  v.  Raurke,  5  Q.  P.  K.  405. 

8ee  Attachmsnt  of  Debts — Ck>ST8 — EIxtba- 
DmoN  —  Judgment  —  Landlosd  and 
Tenant — Pbohibition. 


DEinnjE. 


See  Trover  and  Detinue. 


DEVISE. 
See   Will. 
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DEYOLXTEION  OF  ESTATES  ACT. 

Intestacy  in  'PtLTt—Widow's  Benefit]— 
Where  under  a  will  there  was  an 
intestacy  in  part,  viz.,  an  intestacy  as 
to  the  residuary  estate: — Held,  following 
In  re  Twigg  (1892),  1  Q^  579,  that  the 
Devolution  of  Estates  Act  did  not  apply, 
and  the  widow  was  not  entifled  to  $1,000 
under  s.  12.  In  re  Harrison,  "21  Occ  N. 
478,  2  O.  L.  R.  217. 

Payment  of  Debts — Real  and  Personal 
Property,] — The  Devolution  of  Estates  Act, 
R.  S.  O.  c.  127,  vests  the  real  as  well  as 
the  personal  estate  of  a  deceased  person  in 
his  personal  representatives  for  the  purpose 
of  paying  his  debts;  but,  except  in  the  case 
of  a  residuary  devise  of  real  and  personal 
estate,  which  is  especially  provided  for  by 
8.  7,  the  order  in  which  the  different  classes 
of  property  were  applicable  to  the  payment  of 
debts  before  the  passing  of  the  Act,  has 
not  been  disturbed  by  its  provisions.  In  re 
Hopkins  Estate,  20  Occ.  N.  446,  82  O.  R. 
815. 

Real  Representative  —  Caution — Sale 
of  Land — Lapse  of  Year — Injunction.] — Let- 
ters of  administration  to  real  estate  of  an 
intestate  who  died  18th  October,  1900,  were 
issued  to  the  defendant  on  the  14th  October, 
1901.  Prior  to  such  issue  the  defendant 
advertised  the  lands  of  the  deceased  to  be 
sold  on  the  22nd  October,  1901,  more  than 
a  year  after  the  death  of  the  Intestate.  No 
caution  had  been  filed  within  the  year  under 
the  Devolution  of  Estates  Act;  and  it  ap- 
peared that  there  were  no  debts : — ^Held,  that 
the  plaintiff  was  entitled  to  an  injunction 
restraining   the   defendant   from   selling   the 


plaintiff's  interest  in  the  lands,  under  the 
above  circumstances.  Clearly  the  defendant 
had  no  right  to  siell  the  lands  at  the  time 
he  proposed  doing  so,  as,  by  the  operation  of 
the  Devolution  of  Estates  Act,  the  property 
had  become  vested  in  the  heirs  of  the  de- 
ceased. Byer  v.  Orove,  22  Occ.  N.  28,  2 
O.  L.  R.  754. 

Sale    of    liands   by   Afi  m iir|  strator — 

Convenience  of  heirs  —  Duty  of  official 
guardian — Title — Vendor  and  purchaser.  Re 
Joyce,   3   O.   W.   R.   816. 

Sale    of    I«ands    by    Adn&inistrator — 

"Non-concurring  Adult  Heirs — Offifiial  Quar- 
dian.] — Application  for  a  direction  to  the 
official  gusuxlian  to  approve  of  a  sale  of 
certain  lands,  made  by  the  applicant  as  ad- 
ministrator of  his  deceased  brother's  estate, 
there  being  heirs  who  were  sui  juris,  but 
had  not  concurred  in  the  sale.  The  appli- 
cation was  made  under  s.  16  of  the  Devolu- 
tion of  Estates  Act,  R.  S.  .0.  1897  c.  127, 
as  amended  by  63  V.  c.  17,  s.  17,  which  gives 
the  official  guardian  power  to  approve  the 
sale  in  such  case,  as  in  the  case  of  infants. 
There  appeared  to  be  no.  express  objection 
to  the  sale  by  any  of  the  heirs,  but  their 
concurrence  had  not  been  sought,  because 
of  the  delay  and  expense  which  that  would 
involve: — Held,  that  under  the  facts  of  this 
case,  the  proi)er  course  was  for  the  official 
guardian  to  make  the  usual  inquiries,  ana 
if  no  good  reasons  were  advanced  or  dis- 
covered for  withholding  his  approval,  it 
should  be  given.  In  re  Bradleu,  23  Occ. 
N.  298,  6  O.  L.  R.  397,  2  O.  W.  R.  711. 

Sale     of     X«and     by    Administrators 

— Non-concurring  heir  —  Consent  of  official 
guardian  —  Payment  of  amount  of  share  — 
Debt  of  heir  to  estate — Statute  of  Limita- 
tions— Ri^t  to  retainer  —  Payment  Into 
Court.       Re  Booth,  6  O.  W.  R.  503. 

See  Attachment  op  Debts — Distbibxttion 
OP  Estate's — ^Doweb. 

See    ExECUTOBS    and    Administbatobs    — 
Husband  and  Wife — Vendob  and  Pub- 

CHASEB.  ^ 


BIBEGTOES. 

See  Company. 


DISAVOWAL. 

Pending  Action — Action  in.  Disavowal — 
Exception  to  Porm.[ — Where  a  disavowal  is 
made  in  regard  tq  a  claim  which  is  the  sub- 
ject of  a  pending  action,  it  must  be  made 
in  that  action;  and  a  direct  action  in  dis- 
avowal will  be  dismissed  upon  exception  to 
the  form.  Gaucher  v.  Baein,  6  Q.  P.  R. 
141. 


BISCHABOE. 

See  Abbest — Attachment  op  Debts — Judg- 
ment Debtob  —  Pbincipal  and  Sube- 

TT.  '. 
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DISCOYEET. 
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SISCHABGE  OF  MOBTOAOE. 


See  DowxB. 


DISCIPLINE. 


See  Church. 


DISCLADEER. 

See  Municipal  Elbctiovb, 


DISCLOSURE. 

See  Mandamus. 

Settlement — Trust  Deed  —  Construction 
—Equitable  Estate  in  Fee  of  Settloi^—Rule 
in  8heUey*s  Case — Devolution  of  Estates  Act 
— Distrioution  of  Estate,]  —  Motion  under 
Rule  938  by  trustees  under  a  certain  trust 
deed,  executed  by  William  Bower,  since  de- 
ceased, for  an  order  determining  two  ques- 
tions arising  upon  the  construction  of  the 
trust  deed,  (viz.:  (1)  Who  are  to  share 
in  the  trust  estate  as  to  the  right  heirs  of 
William  Bower  according  to  the  laws  of  de- 
scent in  Ontario?  (2)  Whether  under  the 
trust  deed  the  property  vests  in  the  admin- 
i^ratrix  of  the  estate  of  William  Bower, 
under  the  Devolution  of  Estates  Act«  for 
the  purpose  of  distribution.  The  trust  deed 
conveyed  to  the  applicants  (and  another 
trustee,  since  deceased)  a  farm  of  80  acres, 
**  to  *have  and  to  hold  the  same,  with  .the 
appurtenances  unto  the  said  i>arties  of  tbie 
second  part  (trustees),  their  heirs  and  as- 
signs forever,  to  the  use  and  upon  the  follow- 
ing trusts,  namely,  first,  to  lease  and  de- 
mise the  said  land  and  to  pay  the  said 
rents  and  profits  over  to  the  said  party  of 
the  first  part  (settlor)  for  his  maintenance 
and  support,  annually,  during  the  remainder 
of  his  natural  life,  and  after  the  death  of 
the  said  party  of  the  first  part,  then  In 
trust  to  convey  and  assign  the  said  lands 
to  such  person  or  i>ersons  as  the  said  party 
of  the  first  part  shall,  by  his  last  will  and 
testament  in  writing  executed  by  him  so  as 
to  pass  real  estate  in  the  Province  of  On- 
tario, limit  and  appoint,  and  in  the*  event 
of  his  dying  without  maxing  such  will,  then 
to  hold  the  same  in  trust  for  the  right  heirs 
of  the  said  party  of  the  first  part,  according 
to  the  laws  of  descent  in  Ontario,  in  fee 
simple."  William  Bbwer  died  on  21st 
February,  1903,  without  having  made  a  will, 
leaving  as  his  next  of  kin  a  brother  and  two 
sisters,  and  the  diildren  of  two  deceased 
sisters: — Held,  it  was  quite  clear  that  the 
settlor  was  possessed  of  an  equitable  estate 
in  fee  simple  in  the  lands  described  in  the 
trust  deed,  which  estate  under  the  Devolu- 
tion of  Instates  Act,  vested  in  the  adminis- 
tratrix. There  being  no  disposition  of  the 
estate  provided  for  under  the  deed  upon 
the  testator's  death,  the  duty  is  cast  ui>on 
the  administratrix  to  proceed  to  realize  upon 
and  distribute  the  estate  under  the  provisions 
of  that  Act.  Re  Bower  Trust,  5  O.  W.  R. 
383,  9  O.  L.  B.  199. 


DISCOirnKVANCE  07  ACnOH. 

Deeistmeat  —  Order  —  Prothonotary  — 
Jurisdiction  —  Judgment  of  Court.]  —  The 
prothonotary  has  no  jurisdiction  to  give  a 
certificate  or  make  an  order  upon,  a  desist- 
ment;  and  therefore,  when  a  desistment  is 
filed  with  the  clerk  of  the  Court  by  a  party, 
the  opposite  party  must  ap^ly  by  way  of  in- 
scription to  the  Ck>urt,  in  order  to  obtain 
a  judgment  in  accordance  with  the  desist- 
ment. Mageau  v.  Montreal  Mutual  Assur- 
ance Co.,  Q.  R.  24  S.  C.  208. 

TrmMdL  on  Solioitor — Proof -of.}  —  A 
desistment  from  an  action  filed  by  a  party 
without  his  attorney's  knowledge  or  consent, 
will  not  be  rejected  on  motion  if  no  fraud 
is  proved  against  the  parties.  Oauvreau  v. 
Comj^ting  Scale  Co.,  6  Q.  P.  R.  448. 

Iitseriptioa  for  Jndcmei&t.] — ^When  a 
discontinuance  is  filed  and  served,  the  only 
right  the  defendant  has  is  to  demand  an  act 
of  discontinuance;  and  an  inscription  for 
jviCigment  in  pursuance  of  the  discontinuance 
will  be  set  aside  on  motion.  Bank  of  St. 
John  V.  Dion,  6  Q.  P.  B.  227. 

OiPer  to  Pay  Costs.] — ^A  disoontinuanoe, 
not  accompanied  with  an  offer  to  pay  the 
costs,  is  insufilcient  and  ineifective.  Moon  v. 
Bullock,  6  Q.  P.  R.  59. 


Bicbt   of   Defeadoat   to   ProToat   — 

Specific  performance — Pa3rment  of  purchase 
money  into  Ck>urt  by  defendant — ^Kight  to 
judgment.  Lye  v.  McConneU,  5  O.  W.  R. 
326. 

See  Attachmsnt  of  Debts — CkMTs. 


SISCOVERT. 

I.  Examination  of  Parties,  tS64. 
II.  Inspection,  576. 

III.   INTEBBOOATOEIES,    577. 

IV.  Physical  Examination,  578. 
V.  Production  of  Documents,  579. 


I.  Examination   of  Pasties. 

Aetioa  against  SherlfP  —  Eitamination 
of  Sheriff^ s  Deputy.] — In  an  action  against 
two  sheriffs  for  neglect  of  duty  as  sheriffs, 
an  order  was  made  for  the  examination  for 
discovery  by  the  plaintiff  of  the  deputy  of 
one  of  the  defendants,  it  appearing  that  that 
defendant  had  himself  been  examined  and 
had  deposed  that  certain  acts^  alleged  to 
affect  the  matters  in  question,  had  been  done 
by  the  deputy.  Order  61  of  the  Supreme 
Court  Rules  should  be  read  as  supplemental 
to  Order  31,  and  taken  together  &ey  were 
authority  for  the  order.  HoWngshead  v. 
Armstrong,  23  Occ.  N.  78. 

Aetioa  for  Eqnltalile  Exeeutioa  of 
Jadgmeat — Right  to  Attack  Judgment  — 
Absence  of  Fraud  and  CoUusion.] — ^In  an 
action  brought  by  a  judgment  creditor  against 
the  judgment  debtors  and  one  L.  for  the  re- 
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covery,  by  way  of  equitable  execution,  of 
moneys  claimed  to  belong  to  the  judgment 
debtors,  and  to  have  been  fraudulently  trans- 
ferred to  li.,  an  inquiry  into  the  circum- 
stances under  which  the  judgment  was  re* 
covered*  cannot,  in  the  absence  of  fraud  and 
collusion  in  the  recovery  thereof,  be  insisted 
upon.  A  motion  that  a  witness  who,  on  ex- 
amination for  discovery,  had  refused  to  an- 
swer questions  relating  to  such  circumstances, 
should  be  compelled  to  attend  and  be  examin- 
ed at  his  own  expense,  was  therefore  refused. 
Smith  V.  McDearmott,  23  Occ.  N.  204,  5  O. 
L.  R.  515,  2  O.  W.  E.  316,  476. 

Appoiatmeat  for  —  Attendance  on  Oath 
— Refusal  to  Answer — Subpema,] — ^Where  a 
plaintiff,  who  had  been  served  merely  with 
an  appointment  for  her  examination  lor  dis- 
covery, attended  before  a  special  examiner, 
voluntarily  submitted  herself  for  examination, 
and  was  sworn : — Held,  that  she  was  preclud- 
ed from  setting  up,  as  a  ground  for  her  re- 
fusal to  answer  questions  submitted  to  her, 
that  she  had  not  been  served  with  a  subpoena. 
Regina  v.  FlaveUe,  14  Q.  B.  D.  364,  followed. 
Cooke  V.  Wilson,  22  Occ.  N.  168.  3  O.  L. 
B.  299. 

Appoiatmaat — fiiervica  —  Enlargement 
—Default  of  Attendance.] — ^The  plaintiiE  ob- 
tained from  the  proper  officer  an  appoint- 
ment for  the  examination  for  discovery  of 
the  defendant;  the  defendant's  solicitor  was 
served  with  a  copy  of  the  appointment  more 
than  forty-eight  hours  before  the  time  ap- 
pointed for  the  examination,  but  the  defend- 
ant himself  was  not  served.  At  the  appoint- 
ed time  and  place  the  iriaintiflTs  solicitor 
attended  before  the  officer,  but  neither  the 
defendant  nor  his  solicitor  attended,  and 
the  officer  enlarged  the  appointment  until 
the  next  day  (the  7th),  and  on  the  7th, 
the  defendant  i^l  not  having  been  served, 
and  neither  he  nor  his  solicitor  attending, 
the  officer  enlarged  the  appointment  until  the 
8th.  On  the  7th  the  defendant  was  served 
with  the  appointment  for  the  8th,  and  with 
a  subpoena,  and  was  paid  his  conduct  money, 
and  his  solicitor  was  on  the  7th  notified 
by  letter  of  the  enlargement  till  the  8th: — 
Held,  that  the  defendant  was  in  default  for 
not  attending  for  examination  on  the  8th. 
Rules  443  and  446  construed.  Reid  v.  Wal- 
ters, 21  Occ  N.  22.  19  P.  R.  310. 

Atte»daaee  out  of  Oonnty — Further 
examination — Locus.  MoKinnon  v.  Richard- 
son, 2  O.  W.  R.  244,  275. 

B«rdea  of  Proof — Riifht  to  Examine  De- 
fendant before  Plaintiff,] — In  a  case  in  which 
the  burden  of  proof  is  upon  the  plaintiff, 
he  may  object  to  be  examined  for  discovery 
by  the  defendant  before  he  has  himself  ex- 
amined the  defendant.  De  Martigny  v.  Bien- 
venu,  Q.  R.  21  S.  C.  317,  4  Q.  P.  R.  352. 

Oompaay  —  Directors — Account  of  Pro- 
fUa  —  Postponement  of  Consequential  Dis- 
covenf — Production  of  Documents,]  —  The 
statement  of  claim  set  forth  a  single  cause 
of  action,  baaed  upon  the  proposition  that 
the  defendant  C.  and  his  associates,  as  to 
the  transactions  detailed  in  it,  in  the  circum- 
stances under  which  those  transactions  took 
place,  stood  in  a  fiduciary  relation  to  the 
defendant  company,  which  prevented  them 
from  making  any  profit  for  themselves  out 


of  the  purchase  of  certain  businesses  acquired 
by  them  and  afterwards  transferred  for  a 
large  sum  of  money  to  the  defendant  com- 
pany, and  the  relief  claimed  was  an  account 
and  payment  by  the  individual  defendants 
of  t^e  difference  between  the  aggregate  of 
the  price  paid  by  them  and  what  was  paid 
by  tibe  company  to  them.  It  was  admitted 
that  the  individual  defendants  received  from 
the  defendant  company  a  sum  in  cash  and 
stock'  far  in  excess  of  what  they  paid  for 
the  businesses,  and  the  only  matters  really 
in  controversy  were  the  fiduciary  relation- 
ship with  the  company  and  the  liability  of 
the  defendants  otlier  than  the  defendant  com- 
pany, to  account  for  the  profit  made  by  them 
on  the  transfer  to  the  company  of  the  pro- 
perties, and,  if  liability  were  established, 
the  amount  for  which  they  were  answerable : — 
Held,  that  discovery  as  to  the  details  of  the 
expenditure  made  by  the  individual  defendants 
in  acquiring  the  businesses,  should  be  post- 
poned until  their  liability  to  account  asserted 
by  the  plaintiff  had  been  established.  BedeU 
V.  Rycfcman,  23  Occ  N.  167,  5  O.  L.  R. 
670,  2  O.  W.  R.  86,  14^,  280. 

Oorporatloa  —  Miners*  Union — Pleading 
— Dual  Capacity — SubpcBna— Conduct  Money 
— Objection.] — A  miners'  union  entered  an 
appearance  in  an  action,  and  by  statement 
of  defence  raised  the  objection  that  it  was 
not  shewn  that  the  defendant  was  a  legal 
entity  capable  of  being  sued: — H^ld,  that 
defendant  by  so  pleading  must  be  deemed, 
before  the  trial  of  the  action,  to  be  a  cor- 
poration for  the  purposes  of  the  litigation, 
and  so  compellable  to  make  discovery.  ^Vhere 
it  is  sought  to  examine  for  discovery  in  his 
dual  capacity,  one  of  the  defendants  in  an 
action,  who  is  also  secretary  of  another  de- 
fendant, two  subpoenas  are  not  necessary. 
On  examination  for  discovery,  if  the  witness 
has  an  objection,  such  as  the  payment  ot 
insufficient  conduct  money,  he  should  take 
the  objection  before  the  examiner,  and  he 
will  not  be  allowed  to  raise  it  on  an  appli- 
cation to  compel  his  attendance  to  answer 
questions  which  he  has  refused  to  answer. 
Centre  Star  Mining  Co.  v.  Rossland  Miners* 
Union,  9  B.  G.  R.  190. 

Oreditor's  Action  —  Fraud — Pleading 
General  relief — Transfer  of  assets  of  debtor 
— Amendment.  Traders  Bank  of  Canada  v. 
Sleema/n,  2  O.  W.  R.  127,  133. 


CrlmliiAtinK  Answers —  Maintenance,] 
— Maintenance  is  an  indictable  offence  in 
the  province  of  Ontario;  and  in  an  action  to 
recover  damages  for  maintenance,  the  plain- 
tiff is  not  entitled  to  obtain  from  the  de- 
fendants upon  examination  for  discovery 
such  answers  as  would  tend  to  subject  them 
to  criminal  proceedings.  In  such  an  action 
no  discovery  of  the  matters  charged  could 
be  had  which  would  not  involve  the  defend- 
ants in  matters  leading  up  to  the  offence; 
and,  therefore,  the  examination  should  not 
be  allowed  to  take  place  at  all.  ~Hopktns 
V.  Smith,  21  Occ  N.  377,  1  O.  L.  R.  659. 

Defendant — ^Defamation  —  Privilege  - 
Husband   and  wife.     Williamson  v.  Merrill, 
4  O.  W.  R.  528,  5  O.  W.  R.  64. 

Defendant  —  Scope  of  Examination  — 
Contract — Breach — Denial  —  Damages.]    — 
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Motion  by  plaiDtifite  to  compel  defendant  to 
answer  certain  questions  put  to  him  on  his 
examination  for  discovery.  The  statement 
of  claim  alleged  (1)  an  agreement  by  de- 
fendant to  devote  his  whole  time  to  the  ser- 
vice of  plaintiffs  from  1880  to  August,  WOS; 
and  (2)  breach  of  said  agreement  "by  carry- 
ing on  business  on  his  own  behalf  both  alone 
and  in  partnership  with  others."  Plaintiffs 
ask  an  account  of  such  dealings,  and  result- 
ing profits,  and  damages  for  breach  of  con- 
tract. The  statement  of  defence  denies  any 
such  agreement,  and  says  that,  if  defendant 
was  to  devote  his  whole  time  to  plaintiffs' 
business,  he  did  so,  and  denies  his  having  en- 
gaged in  any  other  business  on  his  own  ac- 
count. By  these  pleadings  two  issues  are 
distinctly  raised :  1.  Was  there  such  an  agree- 
ment between  the  parties  as  alleged  in  the 
statement  of  claim?  2.  Was  defendant  guilty 
of  a  breach  of  the  same?  Plaintiffs  must 
prove  both  to  entitle  them  to  a  decree. 
The  questions  which  defendant  refused  to 
answer  were  directed  to  the  second  point. 
The  refusal  was  on  the  ground  ^at  plain- 
tiffs were  not  entitled  to  an  answer  until  they 
had  proved  the  agreement.  Plea  held  bad.  See 
Graham  v.  Temperance  and  General  Life 
Assurance  Co.,  16  P.  IL  536,  at  p.  539: — 
Held,  Defendant  must  attend  at  his  own 
expense  and  answer  the  questions  so  far 
as  necessary  to  prove  the  second'  point.  But 
this  would  not  extend  to  going  into  any  such 
detail  as  will  be  proper  enough  on  a  refer^ 
ence  as  to  profits  and  damages,  nor  would 
defendant  necessarily  be  required  to  produce 
his  books.  Sheppard  Publishing  Co,  v. 
Harkina,  4  O.  W.  R.  250,  277,  25  Occ.  N. 
45.  8  O.  L.  R.  632.  See  also  5  O.  W.  R. 
482. 

Defendant  'Withdrawing  after  be- 
ing 8wom^ — Order  to  Appear  Again  —  Bm- 
cuse.] — A  party  to  an  action  subpoenaed  for 
examination  for  discovery  before  a  special 
examiner  and  paid  his  conduct  money  for  the 
day  may  be  compelled  to  attend  and  testify 
in  the  same  manner  as  a  witness.  One  of 
four  defendants,  all  of  whom  were  subpoenaed 
for  half  past  ten  in  the  morning  and  attended 
and  were  sworn,  after  being  excluded  from 
the  examiner's  chambers,  waited  while  the 
others  were  being  separately  examined  until 
after  three  in  the  afternoon,  and  then,  with- 
out communicating  with  the  examiner,  went 
away  and  did  not  attend  for  examination: — 
Held,  that  a  local  Judge's  order  requiring 
him  to  attend  again  for  examination  was 
right.  Camplell  v.  Scott,  23  Occ.  N.  113, 
5  O.  L.  R.  233,  2  O.  W.  R.  144. 

IMsolosing    Names    of    'Witnesses  — 

Qtiestions  as  to  Indemnity  for  Costs.] — On 
an  examination  of  a  plaintiff  for  discovery 
under  Rule  379  of  the  King's  Bench  Act,  he 
cannot  be  compelled  to  disclose  the  names  of 
his  witnesses,  or  to  answer  questions  as  to 
whether  he  has  received  from  persons  or 
corporations,  not  parties  to  the  action,  assist- 
ance or  promise  of  assistance  or  indemnity 
as  to  the  costs  of  the  action,  or  as  to  whether 
he  consulted  before  action  with  such  other 
persons  as  to  bringing  the  suit.  Gihbins  v. 
Metcalfe,  23  Occ.  N.  98,  14  Man.  L.  R.  364. 

Liquidator  of  Companj — Action  against 
Company  —  Production  of  Books.]  —  The 
official  liquidator  of  a  company  sued  for  an 
act  attacked   as  a   fraud   may  be  examined 


for  discovery,  and  compelled,  upon  subpoena 
to  that  effect,  to  produce  the  books  of  the 
company  in  his  possession.  Ward  v.  Mon- 
treal Cold  Storage  and  Freeeing  Co.,  4  Q.  P. 
R.  47. 

Officers  of  Bank — Local  manager — Teller. 
Barilett  v.  Canadian  Bank  of  Commerce,  1 
O.  W.  R.  68.  162. 

Officer  of  Benefit  Society  —  Clerk  of 
Subordinate  **  Camp,"]  —  Motion  by  defend- 
ants to  set  aside  an  appointment  issued  by 
plaintiffs  for  the  examination  of  one  Harley 
Field  as  an  officer  of  defendants.  The  action 
was  brought  to  recover  from  defendants  the 
amount  of  a  policy  upon  the  life  of  plaintiffs' 
son,  payable  to  plaintiffs: — Held,  by  the  con- 
stitution of  defendants  the  governing  body  is 
the  "Head  Camp,"  which  alone  has  power  to 
form  subordinate  camps  and  issue  charters 
to  them.  The  "  Head  Camp  "  consists  of  one 
delegate  from  each  subordinate  camp  and 
eleven  officers  who  are  elected  every  two 
years  by  the  members  from  among  their  own 
number.  This  has  absolute  jurisdiction  over 
all  members.  Every  subordinate  camp  has 
similar  officers,  who  are  elected  annually  by 
the  members.  These  officers  are  ^id  by  the 
subordinate  camps  such  compensation  as  they 
see  fit.  The  dues  of  the  members  are  payable 
monthly  to  the  clerk  of  the  subordinate  camp 
and  handed  to  the  banker.  But  no  clerk  or 
banker  can  be  installed  until  he  has  given 
security  to  the  satisfaction  of  the  Head 
!  Camp's  three  head  managers.  The  clerk  and 
banker  of  the  subordinate  camps  are  the  per- 
sons by  whom  the  dues  of  the  members  are 
collected  and  remitted  to  the  Head  Camp. 
In  the  present  case.  Field  is  the  clerk  of  the 
Woodstock  camp,  of  which  deceased  was  a 
member;  but  he  was  not  the  clerk  during  the 
lifetime  of  insured.  It  is  not  easy  to  see 
what  information  he  can  give;  but,  if  he  is 
the  proper  officer  to  examine,  he  must  pre- 
pare himself  accordingly.  After  reading 
through  the  by-laws  of  the  Order,  and  the 
material  filed,  I  think  plaintiffs'  view  is  right, 
and  that  the  clerk  and  banker  of  the  sub- 
ordinate camp  are  officers  of  this  Order,  and 
liable  to  examination.  Motion  dismissed  with 
costs.  Readhead  v.  Canadian  Order  of  Wood- 
men of  the  World,  5  O.  W.  R.  55,  9  O.  L.  R. 
321.  Appealed  twice,  but  both  dismissed.  See 
5  O.  W.  R.  90  and  169. 

Officer  of  Defendant  BanJk  —  Ijocal 
Agent  —  Previous  Examination  of  Principal 
0/?icer.]  —  Action  by  the  liquidator  of  the 
Palmerston  Pork  Packing  Co.  to  set  aside  a 
chattel  mortgage  given  by  the  company  to 
defendants.  The  general  manager  of  defend- 
ants was  examined  for  discovery.  He  knew 
nothing  of  the  facts.  Subsequently  on  5tfa 
November,  1904,  the  inspector  was  examined 
with  no  better  results.  Plaintiff  now  moved 
for  an  order  for  the  examination  under  Rule 
439  <2)  of  Mr.  Campbell,  the  agent  of  de- 
fendants who  was  in  charge  of  the  Palmer- 
ston branch,  and  was  present  at  the  giving  of 
the  mortgage  in  question: — ^Held,  where  a 
corporation  or  other  company  is  a  party  to 
an  action,  it  would  seem  reasonable  and  con- 
venient that  the  company  should  suggest  for 
!  examination  the  officer  or  servant  best  quali- 
!  fied  to  give  all  information  to  which  the  oppo- 
site party  is  entitled.  Such  officer  should 
prepare  himself  by  obtaining  full  knowledge 
of  all  relevant  facts,  so  that  the  examining 
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party  may  be  in  as  good  a  position  as  if 
conteniSing  with  an  individnal.  Order  granted 
for  examination  of  Campbell.  Clarkson  v. 
Bank  of  Hamilton,  4  O.  W.  R.  442,  9  O.  L. 
R.  317. 

Oflloer  of  Company — Agent  of  Unincor- 
porated Association,]  —  The  plaintiffs  sued 
"  The  Tanners'  Association/'  a  syndicate,  not 
incorporated,  made  up  of  a  number  of  trading 
partnerships  and  incorporated  companies.  One 
of  the  companies  appeared  and  defended  in 
their  own  name  "sued  as  the  Tanners*  As^ 
sociation :" — ^Held,  that  the  agent  of  the  asso- 
ciation or  syndicate  could  not  be  examined  by 
the  plaintiffs  for  discovery  as  an  ofiBoer  of 
ilie  association  or  of  the  company  defending. 
Ahrens  v.  Tanners*  Association,  23  Occ.  N. 
261,  6  O.  L.  R.  63,  2  O.  W.  R.  464,  479,  513. 

OAeer     of     Defendant     Company  — 

Charter — Forfeiture — Production  of  Member- 
ship Roll — Privilege,] — In  an  action  against 
an  incorporated  club,  for  a  declaration  that 
they  were  using  their  premises  as  a  common 
betting  house  contrary  to  the  provisions  of 
the  Criminal  Code,  1892,  and  for  a  revoca- 
tion of  their  charter: — Held,  that  the  Evi- 
dence Act  of  Ontario,  R.  S.  O.  1897  c.  73.  s. 
5,  applied,  and  that  the  president  of  the  club 
was  not  bound  to  produce  upon  his  examina- 
tion for  discovery  the  membership  roll  of  the 
dub,  he  having  stated  under  oath  that  its 
production  might  lead  to  a  criminal  prosecu- 
tion against  him.  Dlvry  v.  World  News^ 
paper  Company  of  Toronto,  17  P.  R.  387,  and 
Hopkins  v.  Smith,  1  O.  L.  R.  659,  followed. 
Forfeiture  of  the  charter  being  claimed,  on 
that  ground  also  a  refusal  to  produce  the 
roll  was  justifiable.  Attomey-Oeneral  for  On- 
tario V.  Toronto  Junction  Recreation  Club, 
24  Occ  N.  172,  7  O.  L.  R.  248,  3  O.  W.  R. 
287,  4  O.  W.  R.  72. 


Oflloer     of     Defendant     CompaaT  — 

Re-examination.       Small     v.     Shears     Yonge 
Street  Theatre  Co.,  3  O.  W.  R.  420. 

Oflloer  of  Defendant  Foreign  Com- 
pany,]— An  order  cannot  be  made  for  the 
examination  for  discovery  of  an  officer  of  a 
foreign  jcorporation  residing  in  a  foreign 
country,  even  when  the  foreign  corporation 
has  attorned  to  the  jurisdiction  of  the  Courts 
of  this  province.  Order  of  Master  in  Cham- 
bers, 4  O.  W.  1^.  233,  reversed.  Perrins, 
Limited,  v.  Algoma  Tube  Works,  Limited ^ 
24  Occ.  N.  373,  8  O.  L.  R.  634,  4  O.  W.  R. 
233,  289. 

Oflloer  of  Defendant  Lnmber  Com- 
pany^— Refusal  to  answer  questions — Motion 
to  strike  out  defence — ^Motion  to  compel  officer 
to  attend  for  re-examination — Jurisdiction  of 
Master  in  Chambers.  McWilliams  v.  Dickson 
Co.  of  Peterborough,  6  O.  W.  R.  424,  702, 
706. 

Oflleer  of  Defendant  Mannfaetnring 
Company — Action  for  tolls  —  Timber  Slide 


Companies  Act — Penalty  or  damages.  Pick- 
erel River  Improvement  Co.  v.  C  Beck 
Manufacturing  Co.,  5  O.  W.  R.  181,  183. 


Oflloer  of  Defendant  Railway  Com- 
paaj — Conductor.] — Hie  plaintifTs  claim  be- 
mg  that,  while  employed  as  a  brakesman  on 
one  of  the  defendants'  trains,  he  went  under 
one  of  the  cars,  by  order  of  the  conductor  in 


charge,  for  the  purpose  of  adjusting  some 
chains,  and  that,  while  so  engaged,  the  train 
was  started  without  warning  to  him  and 
caused  him  injury :— Held,  that  the  conductor, 
in  the  circumstances,  was  an  officer  of  the  rail- 
way company  within  the  meaning  of  Rule  387 
of  the  King's  Bench  Act,  and  must  attend 
and  submit  to  be  examined  as  to  his  know- 
ledge of  the  matters  in  question.  Gordanier 
V.  Canadian  Northern  R.  W.  Co,,  24  Occ.  N. 
379,  15  Man.  L.  R.  1. 

Oflloer  of  Defendant  Railway  Com- 
pany—  Station  Agent — Section  Foreman  — 
Clerk.] — ^A  station  agent  is  an  officer  of  a 
railway  company  within  the  meaning  of  Rule 
21-  of  the  Judicature  Ordinance,  N.W.T.,  and 
liable  to  be  examined  for  discovery.  A  sec- 
tion foreman  is  not  such  an  officer,  nor  is 
the  chief  clerk  in  the  office  of  a  general 
superintendent.  Eggleston  v.  Canadian  Pacific 
R,  W.  Co,,  5  Terr.  L.  R.  503. 

Oflleer  of  Railway  Company — Engine- 
driver— Rules  439,  461  (2).] — Held,  revers- 
ing the  decision  of  a  Divisional  Court,  4  O.  . 
L.  R.  43,  22  Occ  N.  162,  that  inasmuch  as 
the  engine-driver  never  was  in  charge  of  the 
train,  never  assumed  the  duties  of  conductor, 
and  never  acted  for  the  defendants  in  rela- 
tion to  the  control,  conduct,  and  management 
of  the  train  in  such  a  way  as  to  make  him 
responsible  to  the  defendants  except  for  the 
management  of  his  engine,  he  was  not  an 
officer  of  the  company  examinable  for  dis- 
covery under  Rule  439:  Maclennan,  J. A., 
dubitante.  Speaking  generally,  the  officer  of 
the  corporation  who,  if  there  was  no  action, 
would  be  looked  upon  as  the  proper  officer  to 
act  and  speak  on  behalf  of  and  to  bind  the 
corporation  in  the  kind  of  transaction  or 
occurrence  out  .of  which  the  action  arises, 
would  prim&  facie  be  the  proper  officer  to  be 
examined  in  the  first  instance  under  Rule  439. 
Morrison  v.  Grand  Trunk  R.  W.  Co.,  23  Occ. 
N.  9,  5  O.  L.  R.  38,  1  O.  W.  R.  180,  263, 
329,  758. 

Oflloer   of   Unlneorporated   Soolety — 

Production  of  Minutes — Interest  of  Persons 
not  Parties,] — In  an  action  against  some  of 
the  members  of  an  unincorporated  musical 
society  for  infringement  of  the  copyright  of  a 
musical  composition,  the  secretary-treasurer, 
one  of  the  members  sued,  stated  in  his  exam- 
ination that  he  had  taken  minutes  of  meetings 
of  the  meiAbers  of  the  society,  at  which  pro- 
ceedings took  place  relating  to  the  perform- 
ance of  the  composition  in  question,  and  that 
he  had  handed  these  and  other  documents 
referring  to  the  same  matters  to  the  advocate 
for  all  the  defendants: — Held,  against  the 
objection  that  this  defendant  was  not  bound 
to  produce  these  documents  because  they  con- 
cerned persons  other  than  the  defendants,  viz., 
the  members  of  the  society,  not  sued, — that 
this  defendant  was  bound  to  produce  them. 
It  is  not  a  ground  for  resisting  production 
that  a  person,  not  before  the  Court,  has  an 
interest  in  the  document.  Carte  v.  Dennis, 
4  Terr.  L.  R.  357. 

Parties — Default  of  attendance  —  Motion 
to  dismiss  action — Proof  of  default — Affidavit 
of  solicitor  —  Cross-examination  —  Ex  parte 
certificate  of  examiner.  Johnston  v.  Ryck- 
man,  1  O.  W.  R.  720,  2  O.  W.  R.  1080,  1113, 
3  O.  W.  R.  198. 
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Parties  —  Be-examination  —  Special  cir< 
cumstances.  Smith  y.  Lake  Erie  and  Detroit 
River  R.  W.  Co.,  2  O.  W.  E.  217. 

Parties  —  AmeDdment  —  Belevancy  of 
questions — ^Defamation — ^Privilege'  —  Mitiga- 
tion of  damages.  McKeneie  v.  McLaughlin,  1 
O.  W.  R.  58,  80. 

Party  —  Disclosing  names  of  witnesses  — 
Modified  rule — ^Relevant  fact.  WUliamson  v. 
MerHll  4  O.  W.  K.  528,  5  O.  W.  fe.  64. 


J — Inscription  in  Law,] — ^When  alle- 
gations in  a  pleading  are  attacked  by  means 
of  an  inscription  in  law,  one  of  the  parties 
cannot  be  examined  for  discovery  by  virtue 
of  art.  286,  C.  P.,  by  his  opponent,  on  the 
tacts  which  are  the  subject  of  such  allega- 
tions ;  and  if  such  examination  has  been  com- 
menced upon  other  facts,  it  will  be  adjourned 
until  judgment  has  been  rendered  on  the  in- 
scription in  law.  United  Shoe  Machinery  Vo, 
V.  Brunei,  7  Q.  P.  R.  268,  284. 

Party — ^Production  of  documents  —  Rele- 
vancy —  Contract  —  Construction.  Westmore- 
land Coal  Co,  V.  Hamilton  Oa%  Light  Co.,  6 
O.   W.   R.  817. 


_  —  Relevancy  of  question  —  Counter- 
claim. Hamilton  Provident  and  Loan  Society 
V.  White,  3  O.  W.  R.  687. 

Party — Scope  of  examination — Production 
of  books — Relevancy — Damages.  Blumenstiel 
V.  Edwards,  3  O.  W.  R.  772.  5  O.  W.  R.  341, 
796. 


_  -Time  for — Inscription — Trial.]  — 
The  preliminary  examination  of  the  opposite 
party  under  art.  286,  C.  P.,  cannot  take  place 
after  the  filing  of  an  inscription  for  final  ex- 
amination and  hearing  on  the  merits;  in- 
scription being  a  proceeding  which  forms 
part  of  the  trial  of  a  cause.  Johin  v.  Potvin, 
6  Q.  P.  R.  117. 

Past  Officer  of  Company — Order  Com- 
pelling Attendance — Order  of  Foreign  Court.] 
— R.  S.  C.  c.  140  extends  to  parties  as  well 
as  witnesses;  and  the  person  who  was  man- 
ager of  the  defendant  company  at  the  time 
when  the  transactions  in  dispute  in  the  action 
took  place,  as  such  o£Bcer,  is  a  quasi  party 
and  stands  for  the  person  to  be  examined  for 
discovery  for  the  defendant  company.  And 
an  order  to  compel  him  to  attend  ;and  be  ex- 
amined in  pursuance  of  an  order  of  a  Mani- 
toba Court,  which  he  had  refused  to  do,  was 
made  as  on  an  ex  parte  application.  In  re 
Kirchoffer  v.  Imperial  Loan  and  Investment 
Co,,  24  Occ.  N.  230,  7  O.  L.  R.  296,  3  O.  W. 
R.  390. 

Past  Officer  of  Company  —  Rule  4S9 
(a» — Rule  4^.] — ^There  is  no  power  now 
under  Rule  439  (a),  as  substituted  by  Rule 
1250  for  Rule  439  (1),  to  make  an  order  for 
the  examination  for  discovery  of  a  former 
officer  or  servant  of  a  corporation  party,  nor 
is  there  power  to  make  such  an  order  under 
Rule  485.  Cantin  v.  News  Publishing  Co, 
of  Toronto,  24  Occ.  N.  39^  8  O.  L.  R.  531, 
4  O.  W.  R.  162,  217. 

Patent  of  InTcntioB. — Agents — Produc- 
tion of  Documents.] — In  an  action  for  dam- 
ages for  the  infringement  of  a  patent  of  in- 
vention the  defendants  pleaded  among  other 


defences    that    the    invention   was    in   public 
use  prior  to  the  application  for  letters  patent ; 
that  the  patent  was  void  for  want  of  novelty ; 
that  the  patent  was  not  at  the  commence- 
ment of  the  action  a  valid  and  subsisting  pat- 
ent; that  the  plaintiif  had  not  since  the  ex- 
piration of  two  years  from  the  date  of  his 
patent  commenced  and  after  such  commence- 
ment continuously  carried  on  in  Canada  the 
manufacture  of  the  patented  invention;  that 
the  plaintiff  had  after  the  expiration  of  one 
year  from   the  granting   of   the  patent   im- 
ported or  caused  to  be  imported  into  Can- 
ada  articles   made   in    accordance   with    the 
patent: — ^Held,  that  the  defendants  were  en- 
titied  to  the  fullest  discovery  from  the  plain- 
tiff, and  that  he  was  bound  to  give  informa- 
tion    as     to     agreements     and     transactions 
made    and    carried    on    between    him    and 
certain  agents  employed  by  him  for  the  manu- 
facture and  sale  of  the  patented  invention, 
especially  as  to  the  time  at  which  and  the 
terms  upon  which  the  patented  invention  was 
manufactured  in  Canada  under  the  patent; 
and  the  plaintiff,  having  refused  upon  his  ex- 
amlxiation  for  discovery  to  answer  questions 
relating  to  these  matters,  was  ordered  to  at- 
tend for  re-examination  at  his  own  expense. 
The  plaintiff  was  also  ordered  to  make  and 
file  another  affidavit  on  production,  and  to 
produce  for  inspection  statements  received  by 
him   from   such  agents.     Parramore  v.  Bos- 
ton Manufacturing  Co.,   22  Occ.   N.  415,  4 
O.  L.  R.  627,  1  O.  W.  R.  643,  716. 

Person  Actually  Interested — Nominal 
Plaintiff.]-^When  the  plaintiff  in  an  action 
is  only  a  prfite-nom  and  does  not  know  the 
facts  of  the  case,  an  examination  before  trial 
of  the  person  actually  interested  will  be  al- 
lowed.   Barheau  v.  Viau,  7  Q.  P.  R.  151. 

Person  for  Wliose  Immediate  Bene« 
fit  Action  Defended — Action  against  As- 
signee   for    Creditors  —  Ewamination   of   As- 
signor— Reference   for   Trial — Power  of  Re- 
feree to  Order  Ewamination.] — ^Appeal  by  de- 
fendant from  order  dismissing  appeal   from 
certificate   of   Neil   McLean,   official    referee, 
of  his   ruling  in  the  course  of  a  reference 
that  plaintiff  was  entitied  to  examine  for  dis- 
covery  one   David   E.   Starr,   against  whose 
assignee    for    the    benefit    of    creditors    this 
action    was   brought,   to   establish   the   right 
of  plaintiff  to  rank  upon  the  insolvent  estate : 
—Held,  Rule  440  and  Rule  466  are  in  pari 
materia  and  provide  that  a  person  for  whose 
immediate  benefit  an  action  is  prosecuted  or 
defended  is  to  be  regarded  as  a  party  for  the 
purpose  of  examination  and  for  the  purpose 
of  discovery.     Under  the  Rules  examination 
for    discovery    may    be    "  before    the    trial " 
(Rule  439),  and  production  may  be  ord^ed 
**  at   any    time   pending   the   action   or   pro- 
ceeding"    (Rule  463.)      Rule  440  has  been 
construed  to  apply  to  a  debtor  who  has  as- 
signed his  estate  for  the  benefit  of  creditors, 
even  though  the  estate  may  be  insolvent.    In 
Macdonald  v.  Norwich  Union  Ins.  CJo.,  10  P. 
R.  462   (1884),  Mr.  Justice  Rose  held,  that 
such  an  assignor  might  be  treated  as  one  to 
be   immediately    benefited    by   the    litigation. 
This  decision  was  followe4  in  18d7  by  Mc- 
CoII,   J.    (afterwards   Chief  Justice  of   BH- 
Cish  Columbia),  in  Tollemache  v.  Hobson,  5 
B.  C.  R.  214;  see  Johnston  v.  Ryckman,  7 
O.  L.  R.  at  p.  523,  3  O.  W.  R.  198.    Theie 
would  be  no  difficulty  in  supporting  this  oi^r 
to  examine  the  debtor  Starr  for  discoyery, 
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and  haye  him  make  production  of  papers  if 
the  action  had  not  been  refeirred.  This  caase 
being  at  issue,  all  the  matters  were  referred 
by  order  of  6th  April,  1904,  to  be  tried  be- 
fore a  referee,  pursuant  to  s.  29,  of  R.  S. 
O.  1897  c.  62.  The  whole  cause  and  all 
its  issues  were  thus  before  the  referee  to  be 
tried,  and,  haying  regard  to  the  original  scope 
of  the  Rules  in  question,  it  is  competent  for 
an  order  to  issue  for  the  purpose  of  examin- 
ing the  assignor  with  a  yiew  to  the  proper 
trial  of  the  cause.  The  referee  has  plenary 
power  to  deal  with  the  cause  under  the  stat- 
ute, and,  in  addition,  under  Rules  648,  665, 
666>  667,  and  669.  The  reference  being  be- 
fore trial  and  for  the  purpose  of  trial,  the 
referee  can  properly  direct  one  to  be  exam- 
ined for  discoyery  who  is  a  party  or  who  is 
to  be  treated  as  a  party  to  the  litigation. — 
Appeal  dismissed. — Meredith,  J.,  dissented  on 
botb  grounds.  Garland  y.  Clarhson^  5  O. 
W.  R.  62,  9  O.  L.  R.  281. 

Person  for  Wliose  Benefit  Aetion 
Defended— JSuIe  UOA — Rule  440,  proyiding 
that  a  person  for  whose  immediate  benefit  an 
action  is  prosecuted  or  defended  shall  be  re- 
garded as  a  party  for  the  purpose  of  examina- 
tion, is  difSucnlt  of  application  where  the  plain- 
tiff seeks  to  examine  a  person  for  whose  benefit 
it  is  said  that  the  action  is  defended.  \^ere 
the  action  was  for  infringement  of  a  patent 
of  invention  for  a  certain  heater,  and  the 
statement  of  defence  denied  the  infringement 
and  set  up  that  the  right  to  manufacture  the 
heater  was  acquired  by  the  defendants  from 
C.  &  Co.,  and  it  did  not  appear  that  anything 
had  been  done  by  C.  &  Co.  in  reference  to 
the  action  before  or  after  it  was  brought : — 
Held,  that  the  members  of  the  firm  of  C.  & 
Co.  were  not.  persons  for  whose  immediate 
benefit  the  action  was  defended :  at  the  most, 
a  successful  defence  might  relieve  them  from 
a  possible  liability  to  the  defendants.  Mof- 
fat y.  Leonard,  24  Occ.  N.  401,  8  O.  L.  R. 
.519,  2  O.  W.  R.  787,  3  O.  W.  R.  633,  4  O. 
W.  R.  201,  5  O.  W.  R.  259. 

PlaintUP — ^Absence  from  '  proyince — ^Place 
of  residence--Offer  to  submit  to  examination 
abroad — Stay  of  action — Concurrent  proceed- 
ings under  Hallway  Act.  Maclean  y.  James 
Bay  R.  W.  Co.,  5  O.  W.  R.  440,  495. 

Plaintiir  Resident  Abroad — Demand — 
Description  in  Writ — Travelling  Ewpenaes,} — 
Where  the  plaintiff  is  described  in  the  writ 
as  being  "  of  No.  8  rue  Alfred  de  Vigny, 
in  the  city  of  Paris,  in  the  republic  of 
France,"  it  is  not  incumbent  on  his  attor- 
ney to  "  declare  where  such  party  then  is  ** 
under  Art  361,  C.  P.,  but  it  is  for  the  oppo- 
site party  to  have  him  examined  under  a  com- 
mission. Where  a  par^  is  absent  and  under 
Arc  361,  C.  P.,  service  of  summons  upon 
articulated  facts  may  be  made  upon  his  attor- 
ney; sach  attorney  may  demand  the  neces- 
sary funds  to  pay  his  client's  travelling  ex- 
penses under  Art.  370,  C.  P.  Menier  y. 
Whiting,  Q.  R.  18  S.  C.  113. 

Plaintiff  Resident  Abroad  —  Place  of 
Ewamdnation  —  Order — Discretion.]  —  The 
plaintiff  resided  at  Cleveland,  in  the  State 
of  Ohio,  and  the  defendant  and  the  solicitors 
for  both  parties  in  the  county  of  Oxford,  On- 
tario, where  also  the  cause  of  action  arose : — 
Held,  that  the  local  Judge  for  that  county 
has  jurisdiction  under  Rule  477  to  make  an 
order,  upon  the  application  of  the  defendant, 


requiring  the  plaintiff  to  attend  for  examina- 
tion for  discovery  at  Windsor,  Ontario;  that 
it  was  unnecessary  for  the  defendant  to  shew 
special  circumstances  to  obtain  such  an  or- 
der; that  it  was  a  proper  exercise  of  dis- 
cretion to  name  Windsor,  as  a  place  "  just 
and  convenient"  for  the  purpose;  and  that 
the  local  Judge  properly  took  judicial  no- 
tice of  the  geographical  situation  of  Windsor. 
Lick  V.  Rivers,  21  Occ.  N.  166,  1  O.  L.  R. 
57. 

Questions  on  Examination  —  Assign- 
ment of  Chose  in  Action — Interest  of  As- 
signer — Nominal  Plaintiff,] — ^In  an  action  to 
recover  a  money  demand  assigned  to  the 
plaintiff,  the  defence  alleged  that  the  plain- 
tiff was  only  a  nominal  plaintiff  and  that  no 
consideration  had  been  given  for  the  assign- 
ment, and  the  plaintiff  on  his  examination 
for  discovery  objected  to  answer  questions  re- 
lating to  the  consideration  and  to  the  inter- 
est of  the  assignors: — ^Held.  that  the  ques- 
tion should  be  answered.  Boggs  y.  Bennett 
Lake  and  Klondike  Navigation  Co.,  8  BL  O. 
R.  353. 

ReloTaney  of  Questions  —  Defamation 
— Wrongful  Dismissal.] — ^The  plaintiff  had, 
as  a  member  of  the  medical  board  of  the  de- 
fendants, recommended  a  certain  woman  as  a 
nurse,  and  she  was  employed  by  the  defend- 
ants. Subsequently,  the  defendants,  having 
been  informed  that  the  plaintiff  had  intro- 
duced the  Woman  under  an  assumed  name, 
and  had  previously  been  living  in  adultery 
with  her.  dismissed  the  plaintiff  from  their 
medical  board,  and  withdrew  permission  to 
him  to  deliver  lectures  to  the  nurses,  by  a 
resolution  of  their  board  of  directors,  in 
which  the  grounds  of  their  action  were  stated 
to  be  that  the  plaintiff  had  "  recommended 
as  a  nurse  a  woman  who  was  not  a  fit  and 
proper  person  for  the  position,  and  had  in 
doing  so  done  injury  to  the  hospital,  and  for 
other  reasons  ^*  not  specified  in  the  resolu- 
tion. The  plaintiff  sued  for  wrongful  dis- 
missal and  for  libel.  In  their  defence  the  de- 
fendants set  up  that  the  alleged  libel  was 
privileged,  and  that  they  had  received  infor- 
mation to  the  effect  that  the  plaintiff  had 
been  living  in  adultery  with  the  woman  in 
question  some  time  previous  to  his  appoint- 
ment. Upon  his  examination  for  discovery 
the  plaintiff  was  asked  several  questions  as 
to  his  former  relationship  with  the  woman. 
These  he  refused  to  answer.  Upon  an  appli- 
cation to  comi>el  him  to  answer: — ^Held,  that 
the  plaintiff  was  bound  to  answer  all  questions 
the  answers  to  which  would  tend  to  shew 
whether  or  not  the  woman  in  question  was 
or  was  not  a  fit  and  proper  person  to  be 
employed  as  a  nurse,  even  though  the  fact 
sought  to  be  proven  had  occurred  previously 
to  the  plaintiff's  appointment,  and  that  evi- 
dence tending  to  shew  that  tiie  woman  had 
been  living  in  adultery  or  leading  an  im- 
moral life  was  evidence  bearing  on  that  issue, 
especially  as  the  adultery  was  alleged  to 
have  been  committed  with  the  plaintiff  him- 
self, and  he  would  therefore  be  aware  of  it 
and  of  the  fact  that  the  woman  was  not  a 
fit  or  proper  person  when  he  recommended 
her  appointment.  Ings  y.  Calgary  General 
Hospital  Trustees,  4  Terr.  L.  R.  58. 

Soope  of  Exaniination-^ro««-6d?amino- 
tion — Rule  703 — Retro<icivvity.] — ^Upon  the 
examination  for  discovery  of  the  defendants 
certain   questions   were   objected   to,   pn   the 
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ground  that  they  were  in  the  natni'e  of  cross- 
examination.  On  the  30th  May,  1900,  an  or- 
der was  made  requiring  the  defendants  to 
answer  the  questions  objected  to,  from  which 
the  defendants  appealed.  Owing  to  some 
doubt  as  to  the  construction  to  be  placed  on 
the  Rules  providing  for  examinations  for  dis- 
covery, on  the  15th  June,  1900,  Rule  7QS 
was  amended  so  as  expfessly  to  sanction 
cross-examination: — Held,  dismissing  the  ap- 
peal, that  the  examination  for  discovery  un- 
der Rule  703  (even  before  the  amendment) 
was  in  the  nature  of  a  cross-examination,  but 
limited  to  the  issues  raised  in  the  pleadings. 
Carroll  v.  Golden  Cache  Mines  Co.,  6  B.  C. 
R.  354,  overruled.  The  amendment  of  15th 
June,  1900,  is  retroactive.  Bank  of  BritUh 
Columbia  v.  Trapp,  20  Occ.  N.  464,  7  B.  C. 
R.  354. 

Scope  of  Ejuuninmtioa — Rule  70S.] — 
The  action  was  to  set  aside  the  will  of  Alex- 
ander Dunsmuir,  on  the  grounds  of  insanity 
and  undue  influence  exercise^  by  the  de- 
fendant, who  was  the  beneficiary  under  the 
will.  On  the  examination  for  discovery  of 
the  defendant,  he  refused  to  answer  ques- 
tions in  reference  to  the  nature  and  extent 
of  the  subject  matter  of  the  will,  the  busi- 
ness and  personal  relations  that  existed  be- 
tween him  and  his  deceased  brother,  the  his- 
tory of  their  dealings  with  the  property, 
the  mode  in  which  the  deceased  brother  ma<i- 
aged  his  affairs,  and  the  circumstances  lead- 
ing up  to  and  surrounding  the  execution  of 
the  will: — ^Held,  that  the  questions  must  be 
answered  or  the  defence  would  be  struck  out. 
The  examination  for  discovery  under  Rule 
703  is  a  cross-examination  both  in  form  and 
in  substance,  and  a  party  being  examined 
must  answer  anv  question  the  answer  to 
which  may  be  relevant  to  the  issues.  Hop- 
per V.  Dunsmuir,  23  Occ.  N.  275,  10  B.  C. 
R.  23. 

Soope  of  Ejuuninmtioa — Specific  Per- 
formance —  Denial  of  Contract — Tender — 
Financial  Means.] — In  an  action  for  the  spe- 
cific performance  of  an  alleged  contract  for 
the  sale  and  purchase  of  a  vessel  for  $5,000, 
one-half  of  which  was  to  be  paid  in  cash  tit 
the  execution  of  the  bill  of  sale  and  delivery 
of  the  vessel,  and  credit  given  for  the  re- 
mainder of  the  purchase  money  without  any 
security  upon  the  vessel  or  otherwise,  the 
plaintiffs  alleged  a  tender  to  the  defendants 
of  $2,500  in  payment  of  the  down  instalment. 
Defences  in  denial  of  contract  and  of  fraud 
were,  among  others,  set  up: — ^Held,  that,  as 
the  defendants  adsolutely  refused  to  carry 
out  the  contract,  and  denied  their  obligation 
to  do  so,  the  question  whether  there  had  been 
a  tender  in  fact  was  immaterial,  in  an  equity 
action  such  as  this;  and,  therefore^  the  plain- 
tiffs were  not  obliged  upon  exammation  for 
discovery  to  answer  questions  as  to  the  source 
from  which  they  had  obtained  the  money  al- 
leged to  have  been  tendered.  The  defendants 
also  sought  to  examine  the  plaintiffs  as  to 
their  means,  to  shew  that  they  were  persons 
of  no  means,  which,  it  was  contended,  would 
be  a  circumstance  to  induce  the  Court  to  re- 
fuse to  adjudge  specific  performance,  even 
if  the  contract  were  proved : — Held,  that  the 
defendants  were  not  entitled  to  such  discov- 
ery, no  such  issue  being  raised  upon  the  re- 
cord, and  it  not  being  alleged  that  the  con- 
tract was  entered  into  upon  the  belief  or  re- 
presentation that  the  plaintiffs  were  persons 
of  means.  Bentlegf  v.  Murphy,  21  Occ.  N. 
590,  2  O.  L.  R.  665. 


Seooad  Trial  —  Rule  4^9.]— A  psirty  to 
an  action  may  be  orally  examined  before  the 
trial  touching  the  matters  in  question:  Rule 
439: — ^Held,  that  a  trial  which  has  proved 
abortive  by  the  disagreement  of  the  jury  or 
by  the  granting  of  a  new  trial  is  not  a  trial 
within  the  meaning  of  the  Rule.  Leitch  v. 
Grand  Trunk.  R.  W.  Co.,  12  P.  R.  541,  671, 
13  P.  R.  369,  considered.  Where  the  de- 
fendant had  not  been  examined  before  the 
first  trial,  and  the  judgment  thereupon  had 
been  set  aside  and  a  new  trial  ordered,  the 
plaintiff  was  allowed  to  examine  the  defen- 
dant before  the  second  trial: — Semble.  that 
if  there  had  been  an  examination  of  tne  de- 
fendant before  the  first  trial,  a  second  exam- 
ination might  be  an  abuse  of  the  process  of 
the  Court.  Clarke  v.  Rutherford,  21  Occ.  N. 
189,  1  O.  L.  R.  275. 

Stase  of  Cause.] — ^The  preliminary  ex- 
amination of  a  party  to  an  action  may  take 
place  after  the  inscription  of  the  cause. 
Bourassa  v.  Lambert,  5  Q.  P.  R.  375. 

Tiaie  for — Day  before  Trial.] — ^The  pre- 
liminary examination  of  a  partv  may  take 
place  .the  day  before  that  fixed  for  examina- 
tion and  hearing.  Ward  v.  Jasmin,  5  Q.  P. 
R.  130. 

'Withdrawal  of  Oae  Defendaat  aftor 
Beiaa  Swora  —  Order  to  appear  again. 
Campbell  v.  Scott,  5  O.  L.  R.  233,  2  O.  W. 
R.   144. 


II.  iNSPEiOTZOIT. 

Actioa  for  NeKliseaee~-;Defeci  in  Ele- 
vator— Witness.] — In  an  action  for  damages 
for  injuries  alleged  to  have  been  caused  by 
the  defects  of  an  elevator  situated  on  the 
property  of  the  defendants,  the  Court  cannot 
allow  the  plaintiffs  the  privilege  of  haviig 
the  elevator  inspected  by  a  person  whom  they' 
intend  to  call  as  a  witness.  Such  an  inspec- 
tion is  not  an  expertise  under  art.  392,  C. 
P.  0>;  and  it  cannot  be  allowed  under  art. 
289.  Gareau  v.  Montreal  Street  R.  W.  Co.,. 
Q.  R.  8  Q.  B.  409,  followed.  Dubois  v.  Hors- 
fall,  Q.  R.  18  S.  C.  13a 

Actioa  for  "Work  aad  Laboar — Ex- 
perts.]— In  an  action  for  the  value  of  work 
done  for  the  defendant  to  his  house,  where 
he  complains  of  bad  workmanship  and  alleges 
that  he  will  be  obliged  to  spend  a  certain  sum 
to  put  the  work  done  in  good  condition,  the 
plaintiff  cannot  have  an  order  to  enter  the 
defendant's  house  with  experts  to  examine 
the  work  done.  Adams  v.  Prijent,  3  Q.  P. 
R.   516. 

laspeotioa   of   Defeadaata'   Preaiises 

— Survey  and  plan — Rule  571.     Helliwell  v. 
City  Dairy  Co.,  6  O.  W.  R.  480.  • 

Maehiae  ia  Dispate — Order  for  Produc- 
tion— Deposit  to  Cover  Expense.] — ^When  an 
action  is  brought  to  revendicate  a  machine 
which  the  defendant  says  is  !n  his  factory, 
but  which  the  bailiff  charged  with  the  writ 
has  been  unable  to  find  or  seize,  the  Court 
is  without  power  to  order  the  defendant  to 
exhibit  the  machine  in  his  premises,  because - 
art  289,  C.  P.,  does  not  authorize  a  com- 
pulsory entry  on  the  premises  of  a  party. 
Gareau  v.  Montreal  Street  R.  W.  Co.,  1  Q. . 
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P.  B.  506,  followed.  The  Court  will  not, 
in  such  a  case,  order  the  defendant  to  bring 
the  machine  to  Court,  because  such  a  course 
would  subject  him  to  expense  whidi  he  is  not 
bound  to  bear.  Nevertheless,  an  order  for 
inspection  will  be  granted  in  such  a  case,  or- 
dering the  defendant  to  bring  the  mad^ine  to 
Court,  when  the  plaintiff  has  deposited  an 
amount  sufSdent  to  cover  the  expense  of  re- 
moval. United  Shoe  Machinery  Co.  Y.  Caran, 
U  Q.  P.  R.  100. 


III.    INTKBBOQATOBIES. 

Absence  of  Defendant  —  Dela^y — For- 
eign Commission,] — In  case  of  absence  of  the 
defendant,  the  attorney  upon  whom  service 
of  interrogatories  sur  faits  et  articles  has 
been  made  may  demand  a  delay  in  order  that 
his  client  may  appear  and  reply,  or  ask  that 
the  plaintiff  shall  interrogate  the  defendant 
upon  a  commission,  rogatory,  in  default  of 
which  the  faits  et  articles  will  be  taken  pro 
confessis.    Hall  v.  Fenion,  4  Q.  P.  R.  344. 


-Reference  to  Ansiom-  of  Co-de- 
fendant— Exceptions.] — ^To  an  interrogatory 
to  set  out  particulars  of  a  claim  of  debt  by 
the  defendant  C.  against  the  defendant  com- 
pany, the  defendant  C.  answered  that  he  be- 
lieved that  schedules  (which  contained. the 
iilEormation  sought)  attached  to  the  answer 
of  the  defendant  company  were  true: — Held, 
allowing  an  exception  for  insuffidenqy,  that, 
the  interrogatory  relating  to  a  matter  within 
ihe  defendant's  knowledge,  he  should  have 
made  positive  oath  of  the  correctness  of  the 
schedules,  or  that  they  were  correct  to  the 
best  of  his  knowledge,  information,  and  be- 
lief, accounting  for  his  inability  to  swear 
positively  to  their  correctness.  Lodge  y.  Cal- 
houn, 26  Occ.  N.  89,  N.  B.  Eq.  100. 


—  Ewoeptione  —  Costs — WUl] 
— ^The  bill  alleged  that  the  testator  by  his 
will  bequeathed  a  fourth  part  of  his  estate 
to  be  divided  equally  among  the  four  children 
of  his  son  who  were  living  at  the  date  of  the 
will;  that  the  plaintiff  was  one  of  the  chil- 
dr^  and  a  benefidary  under  the  will.  The 
defendants,  trustees  under  the  will,  to  inter- 
rogatories whether  the  plaintiff  was  not  one 
of  the  four  children  of  the  son  mentioned  in 
the  will,  and  living  at  the  date  thereof,  and 
beneficially  entitled  thereunder  to  some  and 
what  interest  in  the  estate,  after  admitting 
the  will,  answered  that  thev  did  not  know 
that  the  plaintiff  was  one  of  the  children  of 
the  son,  that  she  was  living  at  the  date  of 
the  will,  and  that  she  was  beneficially  entitled 
to  an  interest  in  the  estate,  although  they 
were  so  informed  and  believed: — ^Held,  suflB- 
dent.  Spedfic  information  should  be  given 
in  answers  upon  facts  within  the  knowledge 
of  the  party  answering,  and  the  matter  should 
not  be  left  to  inference.  Where  some  excep- 
tions were  allowed,  and  others  overruled,  costs 
were  allowed  to  each  party.  Crosby  v.  Tay- 
lor, 24  Occ.  N.  241.  2  N.  B.  Bq.  Reps.  511. 


_    —  Officer,]   —  Interrogatories 

must  be  addressed  to  a  corporation  which  is 
a  party  to  the  action,  and  not  to  one  of  its 
ofl^rs.    Lambe  v.  Electric  Fire  Proofing  Co. 
<tf  Canada,  6  Q.  P.  B^  887. 
1^19 


Default  —  Pleading,]  — A  defendant  in 
default  for  a  reply  to  interrogatories  sur 
faits  et  articles  cannot  obtain  permission  to 
plead  until  he  has  been  relieved  from  his  de- 
fault.   H^all  Y.  Fenton,  4  Q«  P.  R.  356. 


Parte  Order.] — Summons  by  the  de- 
fendants to  set  aside  an  ex  parte  order  giving 
the  plaintiffs  leave  to  deliver  interrogatories 
to  be  answered  by  the  defendants*  manager: 
— Hdd,  discharging  the  summons,  that  an 
order  for  leave  to  deliver  interrogatories  un- 
der Order  XIII.,  Rule  6,  may  be  made  ex 
parte.  Charles  T,  DaUy  Co,  v.  British  Col- 
umbia Market  Co.,  21  Occ  N.  321,  8  B.  C. 
R.  1. 

Jndsment  on,  f  er  Def  anlt  of  Answer 

— Discretion,] — ^The  Court  has  a  discretion 
as  to  admitting  interrogatories  upon  default 
to  appear  and  answer  them,  and  is  not  im- 
peratively obliged  to  admit  them  upon  such 
default     Caron  Y.  Gaudet,  6  Q.  P.  R.  105. 

Order  for — Amendment.] — ^An  order  for 
interrogatories  "  sur  faits  et  articles,*'  signed 
by  the  prothonotary,  may  be  amended  by  him 
only.     Tongas  v.  Quinn,  7  Q.  P.  R,  34. 

Penal  Action.] — The  defendant  in  an  ac- 
tion qui  tam  for  a  penalty  under  art  5639, 
R.  S.  Q.,  is  not  bound  to  i-espond  to  interro- 
gatories sur  faits  et  articles;  and  in  this 
case  a  motion  to  take  the  interrogatories  pro 
confessis  was  dismissed,  but  without  costs. 
Rossignol  y.  Morel,  3  Q.  P.  R.  407. 

Seeretary  of  Corporation  —  Authority 
to  Answer,] — ^The  answers  of  the  secretary 
of  a  corporation  to  interrogatories  sur  faits 
et  artldes  will  be  struck  out  of  the  record  if 
he  has  not  been  authorized  by  the  corporation 
to  answer;  a  delay  should  be  grantacl  to  al- 
low the  secretary  to  renew  his  answers  after 
having  procured  the  necessary  authorization. 
Dumont  v.  College  of  Physicians  and  Sur- 
geons of  Quebec,  4  Q.  P.  R.  81. 

Serrloe  Abroad — Statute— Repeal — An- 
steers — Capias.] — ^The  provisions  contained  in 
S.-S.  6  of  s.  63  of  s.  83  of  the  Revised  Statutes 
of  Lower  Canada  is  abrogated.  2.  A  party 
who  is  served  in  Ontario  with  interrogatories, 
and  at  the  same  time  accepts  conduct  money, 
thereby  consents  to  go  to  the  place  where  he 
is  summoned  to  answer  the  interrogatories, 
and  cannot  oppose  a  motion  to  have  the  in- 
terrogatories taken  pro  confessis  if  he  does 
not  so  answer.  3.  Interrogatories  ma^  be 
served,  in  an  action  in  which  a  capias  is  is- 
sued, immediately  after  the  filing  of  a  peti- 
tion to  quash  the  capias.  Carbonneau  v.  Ber- 
nard, 6  Q.  P.  R.  309. 


IV.  Physical  Examination. 

Bodily  Injnriee  —  Accident.]  —  In  an 
action  to  recover  damages  for  bodily  injuries 
resulting  from  an  accident,  the  Court  has  no 
power  to  order  the  plaintiff  to  submit  him- 
self to  a  physical  examination  by  a  surgeon, 
if  he  refuses  to  do  so.  Mousseau  v.  City  of 
Montreal,  4  Q.  P.  R.  38. 

Bodily  Injnriei — Assault,] — ^In  an  action 
to  recover  damages  for  bodily  injuries  caused 
in  an  assault  the  Court  ^11  order  the  plain- 
tiff to  submit  himself  to  surgical  examina- 
tion.    Baxter  v.  Davis,  4  Q«  P<  R.  lo3. 
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V.  PlODUCTION  OC   DOCUMSNTS. 

AotloB  for  Penalties.] — It  is  improper 
in  an  action  to  recover  penalties  under  .the 
,  Extra-P^^ndal  Corporations  Act,  63  V.  c. 
24  (C),  to  issue  the  usual  pnecipe  order  for 
production  of  documents  by  the  defendants. 
Such  an  order  having  been  issued,  it  was 
held  that  the  defendants  were  not  bound  to 
file  an  affidavit  and  claim  privilege,  but  were 
entitled  to  have  the  order  set  aside.  John* 
ston  V.  London  and  Paris  Ewohange,  23  Ooc. 
N.  24&,  6  O.  Ix  R.  49,  2  O.  W.  R.  468,  492, 
501. 

AAiUkTit  —  Coffff  of  Document.] — ^Under 
53  V.  c  4,  s.  60,  and  form  10,  an  affidavit  of 
discovery  should  negative  possession  of  a 
copy  of  a  document.  Burden  y.  Howard, 
{No.  2>,  23  Occ.  N.  266. 

AAdAvit  —  Defunct  company — ^Account- 
ant. Waterall  v.  Union  Petroleum  Co,,  6  O. 
W.   R.  740. 

AflldaTlt  —  Identification  and  description 
— Schedules — Mortgages.  Farmers^  L.  and  8. 
Co.  V.  Scott,  2  O.  W.  R.  23. 

Aflldavit  —  Materiality  —  Emamination 
of  Parties — Scope  of — Contents  of  Document 
— Costs  of  Eosamination,] — ^The  plaintiff  al- 
lofsred  a  contract  of  partnership  with  the  de- 
fendant J.  for  the  promotion  of  a  company 
to  buy  plant  and  carry  on  a  manufacturing 
business,  and  that  the  defendants  R.  ^nd  C. 
had  maliciously  caused  a  breach  of  the  part- 
nership contract;  he  claimed  an  account  and 
damages.  The  defendant  R.,  on  examination 
for  discovery,  said  that  he  had  obtained  agree- 
ments to  sell  from  various  companies,  which 
were  afterwards  assigned  to  a  newly  incor- 
porated company,  not  a  party  to  this  action. 
The  plaintiff  alleged  that  these  agreements 
were,  in  fraud  of  him,  substituted  with  vari- 
ations, for  agreements  previously  entered  into 
between  the  same  companies  and  J. ;  also  that 
R.  and  C.  paid  $20,000  to  J.  to  induce  him 
to  act  with  them:  and  it  appeared  from  R.'s 
examination  that  he  and  U.  drew  a  cheque 
upon  their  bank  account  in  favour  of  J., 
which  was  paid: — Held.,  that  the  agreements 
and  the  cheque  and  a  memorandum  prepared 
by  R.  were  material  to  the  plaintiff's  case, 
and  should  be  produced  or  accounted  for  in 
tlie  defendants*  affidavits  of  documents.  2. 
That  R.  and  C.  ought  not,  as  a  matter  of 
discretion,  to  be  ordered  to  disclose  facts 
which  would  become  material  only  when  the 
plaintiff  should  have  established  his  right  to 
damages.  3.  That  the  plaintiff  was  entitled 
to  know  from  R.  and  O.  whether  they  paid 
money  to  J. ;  whether  it  was  their  own  money, 
or,  if  not,  whose  it  was ;  and  for  what  it  was 
paid.  4.  That  the  plaintiff  was  entitled  to 
know  the  amount  paid  by  R.  and  O.  to  the 
M.  company  for  their  business,  it  being  al- 
leged by  the  plaintiff  that  he  and  J.  had  ob- 
tained a  prior  option  upon  it.  5.  That  the 
plaintiff  was  entitled  to  know  from  0.  the 
nature  of  the  agreements  made  for  the  pur- 
chase of  the  properties:  if  they  wei*e  in  writ- 
ing, and  he  had  access  to  them  in  his  capa- 
city of  director  of  the  company  which  was 
formed,  he  should  inform  himself  of  their 
contents  so  as  to  be  able  to  answer  as  to 
them,  or  should  produce  copies ;  but,  if  he  had 
no  right  of  access,  he  was  not  bound  to  state 
his  mere  recollection  of  them: — Semble,  that 


where  an  examination  is  unnecessarily  long, 
the  cosU  of  it  should  be  entirely  disallowed. 
Decision  of  Meredith,  O.J.,  22  Occ  N.  117, 
varied.  Evans  v.  Jaffray,  22  Occ.  N.  133, 
3  O.  L.  R.  327,  1  O.  W.  R.  20.  158,  2  O.  W. 
R.  678.  3  O.  W.  R.  877,  6  O.  W.  R.  733. 

AfUdAvit  —  Necessity  for — Agenfs  Com- 
mission,]— ^In  an  action  for  compensation  for 
services  rendered  in  finding  a  purchaaer  for 
property,  where  one  of  the  defendants  is  a 
corporation,  and  must  have  under  its  control 
all  records,  proceedings,  and  correspondence, 
if  any  exist,  relating  to  communications  with 
the  other  defendant,  it  is  impossible  to  say, 
under  all  the  circumstances,  that  discovery 
was  not  necessary  or  might  not  be  helpful  in 
the  trial,  and  an  affidavit  of  documents  will 
therefore  be  ordered.  Wood  v.  Doi^nion 
Lumber  Co.,  37  N.  S.  Reps.  260. 

AAdavit  on  Prodvetton  —  Documents 
Relating  to  PlaintifTs  Title— Protection.] — 
The  plaintiff's  manager  made  an  affidavit  on 
production  of  documents  in  which  he  objected 
to  produce  a  certain  agreement  (referred  to 
in  the  statement  of  claim ]t  between  the  plain- 
tiffs and  their  assignors  whereby  the  pro- 
perty in  question  in  the  action  was  assigned 
to  the  plaintiffs;  on  the  ground  that  such 
document  "  relates  exclusively  to  the  title  of 
the  plaintiffs  and  to  the  case  of  the  plaintiffs 
in  this  action,  and  not  to  the  case  of  the  de- 
fendants, nor  does  the  said  document  tend  to 
support  the  defendants*  case,  nor  does  it,  to 
the  best  of  my  knowledge,  information,  and 
belief,  contain  anything  impeaching  Che  case 
of  the  plaintiffs  :'* — Held,  not  sufficient  to  pro- 
tect the  document  from  production.  Oombe 
V.  Corporation  of  London,  1  Y.  A  C.  C.  C. 
631,  followed,  Quilter  v.  Heatly,  23  Ch.  D. 
42,  speciallv  referred  to.  Diamond  Match  Go. 
V.  Hawkesoury  Lumber  Co,,  21  Occ.  N.  342, 
1  O.  L.  R.  577. 

AflldaTlt  —  Order.]  —  Where  inspection 
is  sought  of  documents  supposed  to  be  in  the 
possession  of  the  opposite  party,  an  ordar 
should  be  obtained  under  s.  50  of  53  V.  c  4, 
for  discovery  by  affidavit  as  to  what  docu- 
ments are  in  the  opposite  party's  possession, 
when  an  order  may  be  made  under  s.  61  for 
their  production.  Cushing  Sulphite  Co.  y. 
Gushing,  23  Occ.  N.  158.  2  N.  B.  Eq.  {teps. 
458. 

Aflldavit  —  Partnership  —  Account  — 
Special  agreement  —  Master  and  servant — 
Profit  sharing—statement  furnished  by  mas- 
ter— ^Impeaching  for  fraud.  Cutten  Y.  Mit- 
chell, 6  O.  W.  R.  497,  552,  10  O.  L.  R,  734. 

AflldaTlts  —  Privilege — Confidential  com- 
munications —  Solicitor  and  client.  Hall  y. 
Laplante,  2  O.  W.  R.  490. 

Aflldavit  —  Privilege — Confidential  Com- 
munications— Solicitor  and  Client,]  —  There 
has  been  a  progressive  development  of  the 
particularity  required  in  the  description  of 
correspondence  between  a  solicitor  and  his 
client  in  order  that  it  may  be  protected  from 
discovery  by  reason  of  privilege.  As  the  affi- 
davit on  production  cannot  be  contradicted, 
the  grounds  upon  which  the  privilege  is 
claimed  must  be  set  forth  explicitly  and  fully, 
so  that  the  Court  .m^y ,  ju^e  as  to  whether 
the  documents  so  described*  are  properly  with- 
held from  production.    The  affidavit  must  not 
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only  state  that  the  correspondence  is  confi- 
d^itial  and  of  -a  professional  character,  bat 
the  natnre  of  it  must  be  set  forth,  without 
any  ambignity  whatever,  in  order  that  there 
may  be  no  doubt  as  to  its  being  privileged. 
Where  the  solicitors  were  acting  as  agents 
for  the  sale  of  defendant's  land  in  question 
in  this  action,  shortly  before  the  first  of  the 
letters  for  which  the  defendant  claimed  privi- 
lege was  written: — Held,  that  the  defendant, 
in  order  to  protect  the  correspondence,  should 
give  some  more  definite  description  of  it  than 
that  it  was  written  **in  reference  to  the  mat- 
ters which  are  now  in  question  in  this  ac- 
tion.*' Gardner  v.  Irwin,  4  Ex.  D.  49,  O'Shea 
▼.  Wood,  [1891]  P.  286,  and  Ainsworth  v. 
WUding,  [1900]  2  €h.  315,  followed.  Clergue 
V.  McKatf,  22  Occ.  N.  64,  148,  162,  3  O.  L. 
B,  63.  478,  1  O.  W.  R.  178,  241,  2  O.  W.  R. 
647,  3  O.  W.  R.  860. 

Appoml  —  Discretion.] — ^An  appeal  from 
the  decision  of  Weatherbe,  J.,  refusing  the 
plaintiff's  application  for  discovery  of  docu- 
ments. The  defendants  contended  that  there 
was  nothing  to  indicate  the  existence  of  any 
documents  to  be  discovered,  and  also  that 
there  was  no  appeal,  the  order  being  discre- 
tionary with  the  Judge  below: — Held,  that 
an  appeal  can  be  asserted  in  such  cases;  and 
that  the  Judge  below  erred  in  refusing  dis- 
covery. Wood  V.  Dominion  Lumber  Co.,  24 
Ck!c  N.  238. 

Bettor  AfUdaTlt.] — Murphy  v.  Lake  Erie 
and  Deitroii  River  R.  W.  Co,,  1  O.  W.  R. 
827,  2  O.  W,  R.  444. 

Breaok  of  Ooatraot — Correspondence  re- 
lating to  similar  contracts.  Denison  v.  Toff- 
lor,  2  O.  W.  R.  386,  469. 

Corrospendenco  after  Aetioa  Besva 

— Information  for  defence — Privilege  —  EiX- 
amination  for  discovery — Undertaking  to  pro- 
duce, Slater  8hoe  Co.  v.  Wilkinson,  1  O.  W. 
R.  591. 

Eacliab  Praetlee — ^Payment  of  costs  of 
discovery — Incorporated  company — Selection 
of  officer  to  make  affidavit  on  production. 
Canadian  Bank  of  Commerce  v.  Carhonneau 
<Y.T.),  1  W.  L.  R.  262,  399. 

Ideatilleatioa  —  Description  in  Affida- 
vit.}— Where  discovery  of  documents  is  made, 
it  is  not  enough  to  make  them  up  in  sealed 
bundles  marked  A  and  B,  but  the  documents 
must  be  identified  by  a  mark  or  number  and 
0o  described  in  the  affidavit.  Cushing  Sul- 
phite  Co.  v.  Cushing,  23  Occ  N.  231,  2  N.  B. 
Eq.  Reps.  466. 

Iiettere  —  Privilege  —  Ck>ntracts  similar 
to  that  in  question — ^Trade  combination — Se- 
curity for  costs — ^Increase  in  amount — ^Dis- 
cretion. Casein  Co,  v.  Hunsley,  3  O.  W.  R. 
59,  178,  255,  412. 

liOttera  between  Solicitor  and  Client 

— Privilege.} — Letters  passing  between  a  so- 
licitor and  his  client,  who  was  the  common 
grantor  of  the  plaintiff  and  defendant,  in  re- 
spect to  the  property  in  dispute,  which  had 
passed  into  the  possession  of  the  defendant 
from  the  executor  of  the  writer,  after  his  de- 
cease, are  not  privileged  from  production. 
Piatt  V.  Buck,  22  Occ.  N.  374,  4  O.  L.  R. 
421. 


Morti^ase  —  Estoppel  —  Fraud  —  Dis- 
covery limited  as  to  date  by  affidavit  on  pro- 
duction —  Account  —  Preliminary  issue  — 
Better  affidavit.  Canadian  Bank  of  Com- 
merce V.  McDonald  <Y.T.),  1  W.  L.  R.  271, 
506. 

Motion — Necessity  for,}  *-  .  A  defendant 
cannot  demand,  by  motion,  the  production  of 
the  documents  invoked  by  the  plaintiff  in 
support  of  his  claim,  the  plaintiff  not  being 
in  a  position  to  proceed  with  his  action  until 
such  documents  have  been  produced.  Lemay 
V.  Lahelle,  4  Q.  P.  R.  189. 

Motion  to  Compel — Documents  Relied 
on  by  Plaintiff — Pleading.} — ^A  defendant  not 
being  bound  to  plead  to  the  action  whilst 
documents  invoked  by  the  plain^ff  are  not 
produced,  a  motion  to  compel  production  of 
such  documents  is  idle  (inutile).  Montreal 
Watch  Case  Co.  v.  Imperial  Button  Works, 
Limited,  7  Q.  P.  R.  279. 


Non-materiality  of  Doenments — For- 
eign Commission — Inspection,} — Where  dis- 
covery, as  distin^ished  from  production  tor 
the  purpose  of  inspection,  of  documents,  is 
sought,  an  affidavit  of  such  documents  must 
be  given,  though  their  production  when  ap- 
plied for  could  be  successfully  opposed  on 
the  ground  of  immateriality.  Documents 
within  the  jurisdiction  of  the  Court  will  not 
be  ordered  to  be  produced  before  a  commission- 
er for  taking  evidence  abroad  except  in  very 
special  circumstances.  Where  inspection  of 
documents  had  been  given  by  consent,  an  ap- 
plication to  the  Court  for  further  inspection 
was  granted,  and  the  Court  declined  to  give 
effect,  as  too  technical,  to  an  objection  that  a 
demand  in  writing  for  inspection  had  not  been 
made  prior  to  the  application  to  the  Court. 
Cushing  Sulphite  Co.  v.  Cushing,  23  Occ.  N. 
231,  2  N.  B.  Eq.  Reps.  469,  472. 

Order  for  —  Default  —  Proof  of — Con- 
tempt of  Court — Attachment.}  —  Before  an 
attachment  can  be  issued  for  contempt  in  not 
producing  documents  for  inspection  on  an  ex- 
amination for  discovery,  an  order  for  produc- 
tion for  inspection  has  to  be  made.  An  order 
for  production  of  books  for  inspection  must 
state  the  time,  or  time  after  service  thereof, 
within  which  the  books  are  to  be  produced, 
and  the  copy  thereof  served  must  be  indorsed 
with  notice  of  the  consequence  of  neglect  or 
refusal  to  obey  the  same.  Smith  v.  McKay, 
4  Terr.  L.  R.  202. 

Order  for  Prodnction  —  Motion  to  Dis- 
miss Action — Indorsement  of  Notice.}  —  In 
order  that  a  party  taking  out  an  order  for 
discovery  may  invoke  the  provisions  of  s.  184, 
J.  O.  1893,  though  only  with  the  object  of 
having  a  plaintifTs  action  dismissed  or  a  de- 
fendant's defence  struck  out,  the  order  must 
be  indorsed  in  accordance  with  s.  311.  Doidge 
V.  Town  of  Regina  (No.  2),  2  Terr.  L.  R. 
337. 

Ownersl&ip  of  Itand — Filing  of  Docu- 
ments of  Title.} — ^A  party  who  alleges  that 
he  is  the  owner  of  certain  land,  without  al- 
leging title  or  proofs  in  support  of  his  alle- 
gation, will  not  be  ordered,  upon  motion  to 
that  effect,  to  file  his  document  of  title  to 
the  property,  and  proceedings  will  not  be  sus- 
pended in  order  to  compel  him  to  file  such 
documents.  Molson  v.  City  of  Montreal,  5 
Q.   P.   R.   339. 
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Penalty.] — Johnston  v.  London  and  Paris 
Ewchange,  6  O.  L.  R.  49,  2  O.  W.  B.  468, 
492,  301. 

Place  of  Prodvotton.] — ^Wbere  an  order 
has  been  xnade  for  the  production  of  docu- 
ment, the  document  should  be  produced  in  the 
city  or  town  in  which  the  writ  was  issued, 
but  a  Judge  has  a  discretionary  power  to 
order  production  somewhere  else  to  prevent 
inconvenience  and  prejudice  to  a  party's  busi- 
ness operations.  Davies-Sayward  Mill  and 
Land  Co,  v.  Buchanan,  24  Occ.  N.  107,  10 
B.  C.  R,  175. 

Praetiee  — Application  to  Dismiss  Action 
— Failure  to  Indorse  Notice  on  Order, ^ — 
Rule  330  applies  to  orders  for  discovery  of 
documents,  not  only,  where  the  remedy  sought 
for  non-compliance  is  attachment,  but  also 
where  the  remedy  sought  is  dismissal  of  the 
action  or  striking  out  of  the  defence.  Where 
therefore  a  copy  of  such  an  order  served  was 
not  indorsed  as  provided,  an  application  to 
dismiss  the  action  for  non-compliance  with 
the  order  was  refused.  Leadley  v.  Oaete,  5 
Terr.  L.  R.  484. 

PrlTlleKe  —  Contemplated  litigation  — 
Affidavit  on  production.  F.  T.  James  Co.  Y. 
Dominion  Ewpress  Co.,  4  O.  W.  R.  418. 

PrlTlleKe  —  Information  and  documents 
obtained  before  action.  London  Life  Ins. 
Co,  V.  Molsons  Bank,  1  O.  W.  R.  457,  2  O. 
W.  R.  34.  3  O.  W.  R.  858. 


PrivileKe-^Reports  of  officers  of  companv 
— Contradictory  affidavit  on  production — ^Ex- 
amination of  officer  of  company  —  Affidavit 
made  by  a  different  officer.  Bain  v.  Cano^ 
dian  Pacific  R,  W.  Co,  (Man.),  2  W.  Ia  R. 
235. 

PriTilese — Solicitor  and  Client — Fraud,] 
— ^There  is  no  valid  claim  of  privilege  in  re- 
gard to  the  production  of  documents  passing 
between  solicitor  and  client,  when  the  trans- 
action impeached  is  charged  to  be  based  upon 
fraud.  Williams  v.  Quebrada  Railway,  Land, 
and  Copper  Co.,  [1895]  2  Oh.  751,  followed. 
And  where  the  action  was  by  a  mortgagor  to 
set  aside  as  fraudulent  a  sale  under  the  power 
in  the  mortgage  and  for  redemption : — Held, 
that  an  admission  made  by  one  of  the  de- 
fendants, though  sufficient  to  entitle  the  plain- 
tiff to  redeem,  not  being  of  efficacy  against 
dome  of  the  other  defendants,  did  not  remove 
the  issue  of  fraud  from  the  record  so  as  to 
enable  the  defendant  making  the  admission  to 
escape  discovery.  Smith  v.  Hunt,  21  Occ  N. 
237,  1  O.  L.  R.  334. 

Prodnotion  of  Docmiieiita — Privilege — 
Evidence  Produced  in  Contemplation  of  Liti- 
gation.]— Appeal  by  'plaintiffs  from  order  of 
local  Judge  at  Perth  requiring  plaintiffs  to 
file  a  further  and  better  affidavit  on  produc- 
tion. Defendants  were  owners  of  land 
through  which  a  roadway  runs,  and  the  ques- 
tion to  be  determined  in  the  action  was 
whether  such  roadway  was  a  public  highway 
or  not: — Held,  that  defendants  were  not  en- 
titled to  such  production  and  inspection. 
While  the  information  was  not  obtained  for 
the  purpose  of  supporting  an  action  expressly 
contemplated  at  the  time  the  instructions  were 
given  to  the  solicitors,  it  must  have  been 
contemplated  at  the  time  the  instructions  were 


given  to  the  solicitors,  that  if  the  report  of 
the  solicitors  was  that  a  highway  existed,  an 
action  would  be  brought  against  the  defend- 
ants for  obstructing  it,  if  they  persisted  in 
disputing  that  it  was  a  highway,  in  which 
event  the  information  obtained  by  the  soli- 
citors would  be  necessary  to  assist  them  in 
prosecuting  such  action.  The  immediate  pur- 
pose of  the  information  was  to  aid  the  soli- 
citors in  forming  an  opinion  as  to  the  legal 
rights  of  plaintiffs  in  reference  to  the  road, 
and  such  information  obtained  b^  the  solici- 
tors for  that  purpose  was  privileged  from 
production  in  an  action  brought  as  the  result 
of  the  opinion  formed  by  the  solicitors. 
Southwark  v.  Quick,  3  Q.  B.  D.  315 ;  Leroyd 
V.  Halifax,  [1895]  1  Ch.  686.]  The  appeal 
allowed,  wi^  costs  to  the  successful  party 
in  the  action.  Totonship  of  Elmsley  Y,  Mil- 
ler, 5  O.  W.  R.  651.  717.  10  O.  L.  R.  343. 

Railway — Affidavit  on  Production  made  hy 
Officer  —  Cross-examination  on  —  Claim  of 
Privilege  —  Reports  of  Officials  Respecting 
Accident — Duty  of  Officer  to  Inform  Himself 
— Disclosing  Names  of  Witnesses.] — Reports 
made  by  the  employees  of  a  railway  com- 
pany to  their  superior  officers  in  accordance 
with  its  rules  concerning  an  accident  result- 
ing in  death,  and  immediately  thereafter^  are 
not  privileged  from  production  in  an  actiqn 
against  the  company  for  damages  arising  out 
of  the  accident,  if  they  were  made  in  the  dis- 
charge of  the  regular  duties  of  such  employees 
and  for  the  purpose  of  furnishing  to  their 
superiors  information  as  to  the  accident  itself , 
and  were  not  furnished  merely  as  materials 
from  which  the  solicitor  of  the  company  might 
make  up  a  brief,  and  an  officer  of  the  com- 
pany who  has  made  an  affidavit  on  production 
of  documents,  must,  on  his  cross-examination 
on  such  affidavit,  furnish  such  information 
concerning  them  that  the  Court  may  be  in  a 
];>osition  to  decide,  on  a  further  motion 
whether  they  are  privileged  or  not.  If  any  of 
the  information  sought  on  such  examination, 
and  to  which  the  plaintiff  is  entitled,  is  not 
within  the  knowledge  of  the  deponent,  he  must 
ascertain  the  facts  and  give  the  information. 
That  the  names  of  some  of  the  defendants* 
witnesses  would  be  disclosed  if  the  questions 
were  answered,  is  not  a  sufficient  reason  for 
refusing  to  answer.  Questions  as  to  whether 
reports  had  been  sent  in  as  to  the  condition 
of  the  locomative  before  the  accident,  and  as 
to  repairs  thereto,  must  also  be  answered. 
Savage  v.  Canadian  Pacific  R,  W,  Co.,  15 
Man.  L.  R.  401,  1  W.  L.  R.  441. 

Railway  Comi^aay  —  Accident — Reports 
of  Servants — Privilege,] — A  company  sued  in 
damages  on  account  of  an  accident  may  be 
compelled  to  produce  at  the  trial  all  reports 
of  the  accident  made  by  its  employees  in  the 
ordinary  course  of  their  business,  or  of  their 
duty,  but  not  its  reports  made  at  the  request 
or  instance  of  its  solicitor,  in  answer  to  in- 
quiries made  by  the  latter,  with  a  view  to 
and  in  contemplation  of  anticipated  litiga- 
tion. '8 tocher  v.  Canadian  Pacific  R,  W,  Co., 
5  Q.  P.  R.  117. 

ReleTaney  —  Denial  —  Sufficiency  of  Affi- 
davit,]— When  a  party  to  an  action  has  made 
and  filed  an  affidavit  on  production  of  docu- 
ments, in  the  ordinary  form,  in  obedienoe  to 
an  order  to  produce  served  upon  him,  the 
opposite  party  must  be  satisfied  with  such 
affidavit  unless  he  can  shew,  'from  admissions 
or  former  statements  on  oath  of  the  affiant,. 
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that  there  is  a  reasonable  Buspicion  that  he 
has  in  his  posl^ession  or  power  other  docu- 
ments relating  to  the  matters  in  question. — 
The  party  seeking  discovery  cannot  get  an 
order  for  a  better  affidavit  merely  by  shewing 
that  there  are  in  the  possession  or  power  of 
the  opposite  party  letters  or  other  documents 
not  mentioned  in  the  affidavit  which  might 
contain  relevant  matter,  in  the  face  of  the 
statement  in  the  affidavit  that  there  are  none 
such.  Muir  v.  Alewander^  24  Occ.  N.  410,  15 
Man.  Lu  R.  103. 

Seovrity  for  Costa  of  Production  — 

Knglish  rules  —  Special  provisions  of  Yukon 
rules  —  Practice.  Canaaian  Bank  of  Com- 
merce V.  Carhonneau  (Y-T.),  1  W.  L.  R. 
262,  399. 

Time  for — Particulars.] — If  a  plaintiff,  at 
the  time  of  the  return  of  his  action,  does  not 
file  the  documents  invoked  in  support  of  his 
demand,  the  defendant  may  make  a  motion 
for  their  production  and  for  particulars. 
Thihauli  V.  PouUn,  Q.  R.  21  S.  O.  126. 


DISCOySRT  OF  FBESH  EVIDEirCIE. 

See  E^TDBNCE. 


DiscBnnirATioN. 

See  Assessment  and  Tajces  —  CJonstitu- 
TioNAL  Law — Municipal  Gorpobations. 


DISMISSAL  OF  ACTION. 

Default  of  Election  under  Order  — 

Appeal — ^Extension  of  time  for  election  after 
default.  Bank  of  Hamilton  v.  Anderson,  2 
O.  W.  R.  1127.  3  O.  W.  R.  301,  389,  709,  4 
O.  W.  R.  146. 

Default    of    Statement    of    Claim  — 

Practice  —  Time — Costs — ^Leave  to  proceed — 
Terms — Amendment.  Thibadeau  v.  Lindsay, 
2  O.  W.  R.  431. 

Delaj  in  DeliTory  of  Statement  of 
Claint — ^Irregular  delivery — ^Validating  order 
— ^Terms — ^Possession  of  land — Improvements. 
Cifp  of  Toronto  v.  Ramsden,  City  of  Toronto 
V.  McDonell,  5  O.  W.  R.  381,  413. 

Delay  in  Going  to  Trial  —  Excuse  — 
Leave  to  proceed — ^Terms — CkMsts.  Meldrum 
V.  Laidlaw,  6  O.  W.  R.  87. 

Failure  to  Prooeed  to  Trial — Breach 
of  undertaking — Excuse  for  delay — ^Terms — 
Costs.  Bayly  v.  Wellington  Dressed  Meats 
Co,,  Hanrahan  v.  Wellington  Dressed  Meats 
Co.,  4  O.  W-  R.  203.  6  O.  W.  R.  725. 

Monejr  Paid  into  Conrt  —  Order  Per- 
mitting Withdrawal — Recourse  for  Balance.] 
— An  action  will  not  be  dismissed  on  motion, 
after  judgment  has  been  rendered  permitting 
the  plaintiff  to  withdraw  the  sum  paid  into 
Court  by   the  defendant   to  purchase  peace, 


and  reserving  the  recourse  of  the  plaintiff  for 
the  balance  of  the  amount  claimed.  Laplante 
V.  De  Lery  Macdonald,  6  Q.  P.  R.  403. 

No  Reasonable  Canse  of  Action — Dis- 
missal of  servant  —  Mechanics'  lien  —  Com- 
pany. Berridge  v.  Hawes,  2  O.  W.  R.  619, 
741. 

IXTant  of  Proseontion — Excuse  for  delay 
— Merits — Locus  poenitentiie — ^Terms.  Strat- 
ford V.  Toung,  3  O.  W.  R.  620,  786. 

IXTant  of  Proseontion — Excuse  for  delay 
—  Poverty  —  Negotiations  for  settlement  — 
Amendment  —  Statement  of  claim — Criminal 
conversation.  MiUoy  v.  Wellington,  3  O.  W. 
R.  37,  561,  4  O.  W.  82,  6  O.  W.  R.  437. 

"Want  of  Proseontion — ^Negotiations  for 
settlement — Several  defendants.  Bumham  v. 
Bays,  2  O,  W.  R.  535. 

See  Mabteb  in  Chambebs  —  Notice  of 
Action — Payment  out  op  Coubt — Public 
MOBALS — ^Tbial. 


DISHISSAL  OF  SERVANT. 

See  Masteb  and  Sebvant. 


DISQTTALIFICAllON. 

See  Justice  of  the  Peace  —  Municipal 

Cobpobations. 


DISQTTALIFIC ATIOH  OF  CANDIDATE. 

See  Pabliamentabt  EIlbctions. 


DISSOLUTION  OF  MABBIAOE. 


See  Husband  and  Wife. 


DISTRACTION  OF  COSTS. 

See  Costs — Soucitob. 


DISTBESS. 

Payment  hj  Tenant  after  Distress 
to  Morteaeee  of  Landlord  —  Distress 
Lawfully  Begun — Continuation  after  Payment 
— Validity  of  Payment — BaUif— -Counterclaim 
—  Costs  of  Distress  —  Costs  of  Action  for 
Illegal  Distress.] — Action  by  tenant  against 
landlord  and  bailiff  for  an  injunction  restrain- 
ing defendants  proceeding  with  a  distress  for 
rent,  and  for  damages.  Defendant  Ireland, 
being  the  owner  of  a  farm  of  90  acres  in  the 
township  of  Brighton^conveyed  it  by  way  of 
mortgage  to  C.  R.  W.  Biggar  and  others, 
trustees.  Later  defendant  Ireland  demised 
the  same  premises,  by  lease  under  seal«  f 
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plaintiif  for  5  years,  at  an  annaal  rent  of 
f  150.  Rent  became  in  arrear  and  landlord 
distrained.  lAndlord's  mortgagee  notified  ten- 
ant  to  pay  rent  to  him,  as  his  mortgage  was 
overdue,  and  threatened  tenant  with  proceed- 
ings if  ne  did  not  so  pay  him  the  rent.  Un- 
der this  compulsion  tenant  i>aid  landlord's 
mortgagee  the  rent  due: — Held,  the  position 
was  the  same  as  if  plaintiff,  after  defendant 
had  distrained  his  goods,  had  paid  the  rent 
to  the  landlord  himself.  The  distress  was 
originally  lawful,  and  the  landlord  was  en- 
titled to  retain  it  until,  not  only  the  rent,  but 
the  costs  of  the  distress,  should  be  paid.  Un- 
til payment  of  these  plaintiff  was  not  en- 
titled to  any  relief.  Upon  the  question 
whether  plaintiff  was  entitled  to  pay  his 
rent  to  the  mortgagees  or  not,  the  defendant 
Ireland  failed.  On  the  other  hand  defend- 
ants were  entitled  to  be  paid  their  costs  of 
distress  before  a  replevin  or  injunction  could 
properly  be  granted,  because  the  seizure  and 
proceedings  down  to  the  time  plaintiff  paid 
his  rent  to  the  mortgagees  were  proper  and 
regular;  and  they  were  entitled  to  retain  a 
sufficient  quantity  of  the  goods  until  the 
costs  of  distress  were  paid.  In  these  circum- 
stances, there  was  no  cause  of  action  against 
the  bailiff,  and  the  action  should  be  dismissed 
as  against  him.  Puffer  v.  Ireland,  5  O.  W. 
R.  447.  10  O.  L.  R.  87. 

Smle  of  Land  —  InstalmenU  of  Purchase 
Money  —  Rent  —  Default  —  Construction  of 
Deed.] — A  deed  by  which  the  owner  of  land 
lets  it  for  five  years,  the  grantee  to  pay  taxes, 
assessments,  and  assurances,  in  which  it  is 
stipulated  that  on  default  of  payment  within 
sixty  days  after  the  falling  due  of  each 
yearly  sale,  the  grantee  will  lose  all  advan- 
tage, is,  in  spite  of  its  being  called  a  "pro- 
messe  de  vente  et  bail,"  nothing  but  a  sale  of 
the  land,  voidable  under  certain  conditions, 
and  a  distress  in  eviction  by  the  grantor, 
claiming  rent  and  an  indemnity,  will  be  dis- 
missed upon  exception  to  the  form,  such  action 
not  being  between  landlord  and  tenant. 
Irving  v.  Monchamps^  3  Q.  P.  R.  430. 

See  Assessment  and  Taxes  —  Criminal 
Law — ^Landlobd  and  T^nant--Mobtqage. 


SISTBIBUTION  OF  COSTS. 

See  Costs. 
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All-intestate  Sneoession — Inventory  — 
Notary.] — The  choice  of  a  notary  to  proceed 
to  the  inventory  of  an  ab-intestate  succession 
belongs  to  the  most  diligent  party  especially 
If  another  party,  who  has  had  the  control  of 
the  estate  for  some  time,  has  failed  to  com- 
plete the  inventory;  however,  the  latter  being 
the  choice  of  the  majority  of  the  interested 
parties,  will  be  appointed  to  assist  the  other 
notary  in  his  inventory.  Mallette  v.  Malletie, 
5  Q.  P.  R.  422. 

^  Aooeptanc^  of  Snocesslon  —  Renuncia- 
tion.]— An  heir,  who  has  accepted  a  succes- 
sion under  benefit  of  inventory,  cannot  after- 
wards renounce  to  it.  In  re  Mathieu  and 
Montreal  Loan  and  Mortgage  Co.,  6  Q.  P. 
R.  69. 


Aseertainiwemt    of    Kext  of    Kin    of 

Intestate  —  Questions  as  tc^  Legitimacy  of 
Uterine  Brother — Marriage  Laws  of  State  of 
Vew   York — Bigamous  Marriage  of   Wife  of 
Absentee — Statutes  —  Presumptions,]   —  Ac- 
tion for  a  declaration  of  plaintiffs'  status  and 
rights  as  n§xt  of  kin  of  one  George  W.  Todd, 
who  died  intestate  at  Hamilton,  leaving  a  con- 
siderable fortune.     Plaintifb  and  defendants 
other    than    the    company     (administrators) 
were  grandchildren  of  one  Philinda  Ellison, 
whose  matrimonial  experiences  give  rise  to 
the  question  raised  by  defendants  as  to  the 
legitimacy  of  plaintifb'  faUier,  Parley  Hunt 
the  younger.     Philinda  Illliaon  first  married 
one  Gideon  Todd  in  1820.    By  him  she  had 
issue  Mary  Ann  Todd   the  mother  of  defend- 
ants, and  George  W.  Todd,  the  intestate.    In 
1824    Gideon    Todd    deserted    his    wife    and 
caused  a  story  to  be  published  that  he  had 
been  drowned.    Believing  him  dead,  Philinda 
Todd  in  1826  entered  into  marriage  relations 
with  Parley  Hunt  the  elder,  which  continued 
until  her  death  in  1833.     Of  this  marriage 
Parley  Hunt  the  younger  was  bom  in  Novem- 
ber,  1829,  more  than  5  years  after  Gideon 
Todd  had  deserted  his  wife,  who  always  re- 
mained unaware  that  he  was  not  in  fact  dead. 
He  returned  many  years  afterwards  to  his 
former  home,    in   the   State  of   Ne^se   York, 
where  all  the  parties  were  domiciled.     The 
estate  of  George  W.  Todd  consisted  entirely 
of  personalty.    Parley  Hunt  the  younger,  was 
bom  in  November,  1829,  and  died  in  1896. 
On  3rd  May,  1895,  the  legislature  of  the  State 
of  New  York  passed   the  following  statute, 
chaptered  531  of  the  laws  of  that  year: — 
"1.  All  illegitimate  children,  whose  parents 
have   heretofore  intermarried,  or  shall   here- 
after intermarry,  shall  thereby  become  legi- 
timatized and  shall  be  considered  legitimate 
for  all  purposes.     Sudi  children  shall  enjoy 
all    the   rights   and   privileges    of   legitimate 
children.     Provided,  however,  that  vested  in- 
terests  in   estates   shall   not  be   divested   or 
affected  by  this  Act.    2.  All  Acts  and  parts  of 
Acts  inconsistent  with  this  Act  are  hereby 
repealed.    3.  This  Act  shall  take  effect  imme- 
diately.'*    There  could  be  in  1895  no  vested 
interests  in  the  estate  of  George  W.  Todd, 
who  did  not  die  until  1903.    Nemo  est  h»res 
viventis.    The  proviso  in  s.  1,  therefore,  does 
not,   for  the  purposes  of  this  case,  exclude 
Parley  Hunt  the  younger  from  the  beneficent 
operation  of  the  statute.     Although  illegiti- 
mate when  born^  the  subsequent  intermarriage 
of  his  parents  m  1830  legitimatized  him  for 
all  purposes.     His  issue  can,  therefore,  claim 
through  him  as  a  half  brother  of  the  intes- 
tate George  W.  Todd.    Judgment  entered  de- 
claring plaintiffs  to  be  of  the  next  of  kin  of 
George  W.  Todd,  deceased,  and  for  payment 
to  them  of  their  costs  of  this  action  by  de- 
fendants other  than  the  Trusts  and  Guarantee 
Co.,  who  will   have  their  costs  as  between 
solicitor  and  client  out  of  the  estate  of  the 
intestate.     Hunt    v.   Trusts    and    Guarantee 
Co.,  5  O.  W.  R.  405.  6  O.  W.  R.  1024.  10 
O.  L.  R.  147. 

Contestation  of  CoUooation — Leave  to 
File  after  Time — Affidavit.] — Where  a  motion 
for  leave  to  file,  after  the  time  has  expired, 
a  contestation  of  collocation,  has  been  dis- 
missed because  the  contestation  is  not  accom- 
panied by  an  affidavit,  it  is  not  sufficient 
for  the  contesting  party  to  file  such  affidavit, 
but  he  must  apply  to  the  Court  for  leave  to 
file  a  contestation  supported  by  an  affidavit. 
Lahelle  v.  Ouimet,  5  Q.  P.  R.  232. 
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D«vol«tlom  of  Estates  Aet — CoUaieral 
Relations — Per  Cupita  Distrihutioii  —  Half- 
Uood  —  Double-hlood,]  —  An  intestate  was 
possessed  of  both  real  and  personal  piroperty, 
and  left  no  wife,  child,  father,  moth^,  uncle, 
or  aunt.  His  next  Of  kin  were  cousins,  some 
of  whom  were  the  children  of  his  father's  half 
brotfier,  and  one  of  whom  was  the  niece  both 
of  his  father  and  mother: — Held,  that  the 
estate  should  be  distributed  equally  among 
the  cousins.  Under  the  Devolution  of 
Estates  Act  the  whole  estate  is  to  be  distri- 
buted as  personal  property  is  now  distribu- 
table. Collateral  relatives,  in  the  same  degree 
of  kinship  take  equally  in  their  own  rights,' 
not  by  way  of  representation;  those  of  the 
half  blood  take  equally  with  those  of  the 
whole  blood,  and  those  of  the  double  blood 
take  no  more.  In  re  AdatnSj  24  Occ.  N.  59,  6 
O.  L.  R.  697.  2  O.W.  R.  1156. 

DevolntloiL  of  Estates  Act  —  Relativea 
of  the  Half  Blood,] — In  the  distribution  un- 
der the  Devolution  of  Estates  Act  of  the  real 
and  personal  estate  of  an  intestate,  brothers 
and  sisters  of  the  half  blood  share  equally 
with  those  of  the  whole  blood.  In  re  Wagner^ 
24  Occ  N.  19,  6  O.  L.  R.  680,  2  O.  W.  R. 
1084. 


—  Ne^  of  Kin — Ascertainment 
— First  Cousins  once  Removed^] — Application 
by  the  administrator  of  the  estate  of  Isabella 
McEachren,  deceased,  for  an  order  for  the 
administration  and  distribution  of  her  said 
estate,  consisting  of  about  $3,000  personalty 
and  $300  realty,  which  came  to  her  on  the 
part  of  neither  parent.  Isabella  McEachren 
died  intestate  and  unmarried.  There  were  2 
daughters  of  a  deceased  sister  of  the  intes- 
tate s  father  and  16  or  more  grandchildren 
of  the  deceased  brothers  and  sisters  of  the 
intestate's  mother  The  intestate's  father  and 
mother  were  dead.  No  brothers  or  sisters, 
or  children  of  such,  survived  her.  The  ques- 
tion was  whether  the  16  grandchildren  of 
the  brothers  and  sisters  of  the  intestate's 
mother,  were  entitled  to  participate,  by  repre- 
sentation of  their  deceased  parents,  with 
the  2  daughters  of  the  deceased  sister  of  the 
intestate's  father,  in  the  distribution  of  the 
estate.  Falconbridge,  G.J., :  —  Held,  that 
there  was  no  representation  of  collaterals  of 
this  class,  and  that  the  2  daughters  of  the 
deceased  sister  of  the  intestate's  father  took 
to  the  exclusion  of  the  16  grandchildren  of 
the  deceased  brothers  and  sisters  of  the  in- 
testate's mother.  The  Statute  of  Charles, 
being  in  force  here,  was  applicable  to  the  pre- 
sent case.  The  word  "  prospectively  "  in  sec. 
37  of  the  Devolution  of  Estates  Act  does 
not  exclude  the  operation  of  the  Statute 
of  Charles  by  making  applicable  sees.  38  to 
55  of  the  Devolution  of  Estates  Act  to  de- 
scents subsequent  to  1886,  the  word  having 
reference  to  the  period  prospectively  from 
1852  to  1886.  Re  McEachren,  6  O.  W.  R. 
393,  10  O.  li.  R.  499. 

lateetaey  —  Next  of  kin — Action  for 
administration — tissue  as  to  legitimacy — ^Ad- 
ministratrix—Costs. Wan  V.  Wall,  5  O. 
W.  R.  503. 

Imtestate's  Estate — Rights  of  Widow — 
Second  Hushand  and  Child — Devolution  of 
Estates  Ordinance  —  Married  Women's  Pro- 
perty Ordinance — Land  Titles  Act — Imperial 
Intestates'  Estates  Act.]^The  Devolution  of 


EiStates  Ordinance,  c.  13  of  1901  (assented 
to  12th  July,  1901),  provides  :— ''l.  The 
property  of  any  man  hereafter  d^ing  intes- 
tate and  leaving  a  widow,  but  no  issue,  shall 
belong  to  such  widow,  absolutely  and  exclu- 
sively, provided  that  prior  to  his  death  such 
widow  had  not  left  him  and  lived  in  adul- 
tery after  leaving  him.  2.  This  section  shall 
Apply  to  the  property  of  any  person  who  died 
before  the  date  of  the  coming  into  force  of 
this  Ordinance,  in  case  no  portion  of  the 
estate  of  such  person  has  been  distributed:" 
— Held,  that  s.-s.  2  does  not  apply  to  a 
case  where  the  widow  died  previously  to  the 
passing  of  the  Ordinance,  although  no  por- 
tion of  the  estate  of  the  deceased  husband 
had  been  distributed  at  the  time  of  its  pass- 
ing. The  Ordinance  respecting  the  personal 
property  of  married  women,  C.  O.  1898,  c. 
47,  provides  that  *'a  married  woman  shall 
in  respect  of  personal  property  be  under  no 
disabilities  whatsoever  heretofore  existing  by 
reason  of  her  coverture  or  otherwise,  but  shall 
in  respect  of  the  same  have  all  the  rights 
and  be  subject  to  all  the  liabilities  of  a 
feme  sole:" — Held,  that  notwithstanding  this 
provision  a  husband  is  entitled  to  the  whole 
of  his  deceased  Intestate  wife's  undisposed 
of  personal  property  upon  taking  out 
letters  of  administration^  Section  3  of 
the  Land  Titles  Act.  1894,  57  &  88  Y.  c. 
28  (D.),  which  provides  that  "land  in  the 
Territories  shall  go  to  the  personal  repre- 
sentatives of  the  deceased  owner  thereof  in 
the  same  manner  as  i>erBonal  estate  now  goes, 
and  be  dealt  with  and  distributed  as  per- 
sonal estate,"  does  not  convert  realty  into 
personalty,  but  refers  only  to  the  manner  of 
distribution.  The  Imperial  Intestates'  Es- 
tates Act,  53  &  54  y.  c  29,  is  not  in  force 
in  the  Territories.  Where,  therefore,  S.  died 
on  the  24th  December,  1899,  intestate  and 
without  issue,  leaving  as  his  next  of  kin  his 
father,  and  also  his  widow,  who  having  mar^ 
ried  B.,  died  on  the  22nd  April,  1901,  leaving 
a  child  by  B.,  the  property  of  S.  was  direct- 
ed to  be  distributed  as  follows :— One-half 
of  Uie  personal  property  to  the  deceased's 
father  and  the  other  half  to  B.  for  his  own 
benefit,  on  his  taking  out  administration  to 
his  deceased  wife:  one-haJf  of  the  real  pro« 
perty  to  the  deceased's  father  and  the  other 
half  to  the  administrator  of  the  widow's 
estate  to  be  distributed,  one-third  to  B.  and 
two-thirds  to  her  child.  In  re  Steidely  5 
T^n*-  L.  R*  303. 

J«dcmeiit  —  Contestation  —  Motion  to 
Set  Aside — Preliminary  Exception — Deposit 
— Creditor.] — A  motion  to  set  aside  a  con- 
testation of  a  judgment  of  distribution  is 
a  preliminary  exception,  and  must  be  accom- 
panied by  the  deposit  mentioned  in  Art,  165, 
0.  P.  2.  A  party  making  such  a  motion 
will  be  i>ermitted  to  make  a  dei>osit  upon 
giving  notice  of  it  to  Ihe  opposite  party.  3. 
The  contestation  of  a  judgment  of  distri- 
bution by  a  creditor,  who  has  not  filed  his 
claim,  will  be  set  aside  if  it  is  not  accom- 
panied by  the  deposit  required  by  Art,  674, 
C.  P.     Lahelle  v.  Ouimet,  5  Q.  P.  R.  150. 

Iiegaey — Saisie-Conservatoire, ) -^A  legatee 
is  not  entitled  to  issue  a  saisie-conservatoire 
where  he  alleges  simply  that  he  has  good 
grounds  for  claiming  the  amount  of  his  lega- 
cy and  for  bringing  into  the  custody  of  the 
Court  all  movables  and  money  belonging  to 
the  estate  of  the  deceased.  Rochon  v.  David, 
6  Q.  P.  R.  290. 
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IiegitUnatloa  of  Bastard  —  Heir%hip 
of  Parent,] — ^A  father  is  one  of  the  heirs  of 
his  natural  child  legitimated  by  a  subseqoent 
marriage  with  the  child's  mother.  Lamowreuw 
V.  Aytnard,  Q.  B.  24  S.  0.  24,  5  QT  P.  R. 
432. 

Opposition  —  CoUocaHon  of  Married 
Wotnan-^Personal  Service — Judgment,} — An 
opposition  in  distribution  against  the  placing 
on  the  list  of  a  woman  who  lives  apart  from 
her  husband,  must  be  served  upon  her  and 
n6t  upon  her  husband  only.  2.  A  colloca- 
tion which  has  been  confirmed  constitutes 
a  judgment  which  cannot  be  attacked  by  an 
opposition  in  distribution.  Dreary  y.  Bro  dit 
PominviUe,  5  Q.  P.  R.  203. 

Personalty — Newt  of  Kin  —  Married 
Women* 8  Property  Act.] — Where  a  child  dies 
intestate  and  unn^rried  entitled  to  personal 
estate,  leaving  a  father,  mother,  brother,  and 
sister,  the  father  is  entitled  as  the  next  of 
kin  in  the  first  degree  to  the  whole  of  the 
personal  estate  exclusive  of  all  others.  This 
rule  of  construction,  as  to  the  distribution 
of  personal  property,  has  not  been  in  sjiy 
way  altered  by  any  provision  of  the  Married 
Women's  Property  Act,  1895.  Letoin  v. 
Lewin,  36  N.  B.  Reps.  365, 


naoiatioa  of  Snooessioa  —  Regis- 
tration— Residuary  Legatee.] — It  is  only  in 
regard  to  third  persons  that  the  lack  of  re- 
gistration renders  a  renunciation  to  a  suc- 
cession invalid,  and  in  an  action  against 
a  residuary  legatee  who  renounces  to  the 
seccession  after  the  expiry  of  the  delays  to 
make  inventor^  and  deliberate,  and  subse- 
quently pleads  a  renunciation  to  the  succes- 
sion, the  plaintiff  cannot  have  such  renuncia- 
tion set  aside  on  the  ground  of  non-registra- 
tion. Turner  v.  Renouf,  6  Q.  P.  R.  176. 
See  also  Renouf  v.  Turner,  Q.  R.  24  S.  C. 
lU.    . 

'  Report  —  Dispensiug  with — Powers  of 
Prothonotary.] — ^The  power  to  pay  the  money 
without  report  of  distribution  is  given  to  the 
prothonotary  alone,  and  not  to  the  Judge 
or  Court.  Oravel  v.  Melancon,  5  Q.  P.  R. 
388. 

Report  on  —  Collocation — Contestation 
— Evidence — Proceedings  in  Action,] — Upon 
a  contestation  of  a  collocation  of  a  report 
on  distribution,  the  Ck>urt  will  consider  all 
the  proceedings  in  the  action  subsequent  to 
the  writ  of  summons.  Pelletier  v.  Michaud, 
Q.  R.  20  S.  O.  413. 

Rival  Claims  to  Snooession — Dt/aptdo- 
tion  of  Property — Remedy  against — Sealing 
up—^urator.] — When  the  property  of  a  suc- 
cession is  dilapidated  or  in  danger  of  becom- 
ing so,  the  only  remedy  which  creditors  or 
heirs  have  is  to  cause  the  property  to  be 
sealed  up;  they  cannot,  so  long  as  the  time 
for  making  an  inventory  Sand  deliberating 
has  not  expired,  where  several  persons  are 
claiming  the  succession,  obtain  the  appoint- 
ment of  a  curator.  Lamoureux  v.  Aymard, 
Q.  R.  24  S.  C.  24,  5  Q.  P.  R.  432. 

See  Bankbuptcy  and  Insolvency  —  De- 
volution OP  Estates  Act  —  Doweb 
— Execution   —   EIxecutobs   and   Ad- 

MINISTBATOBS    —    WiLL. 


DISTSICT  COITBTS,  OHIABIO. 

See  Ck>UBT8. 


DISTukfilKO  PUBLIC  HEEIIKCF. 

See  Gedcinal  Law. 


DITCHES. 


See  Wateb  and  Watbbcoubses. 


SIVIDEin)S. 


See  Ck)MPANT. 


DIVISION  COV&TS. 

See  Attachment  of  Debts  —  Bankbuptcy 
and  Insolvency — Ooubts — ^Limitation 
OF  Actions  —  Pbohibition. 


DIVISIONAL  COV&TS. 


See  Appeal — Ooubts. 


DIVOBCE. 


See   Husband   and   Wife. 


DIVOBCE  COVBT. 

See  GouBTB. 


DOCK 


See  Municipal  Cobpobations. 


DOCITHENTS. 

See  Cbiminal  Law — Discoveby — EviDicfCE. 


DOO. 

iBJiirj'  by  —  Scienter — Damages — Infant 
—  Status  of  Tutor.] — ^Action  of  damages 
caused  to  a  minor  by  the  bite  of  a  dog.  The 
action  was  brought  in  the  name  of  a  tutor, 
duly  appointed  to  the  minor  for  that  pur- 
pose. It  appeared  in  evidence  that  the  doc- 
tor's and  chemist's  bills,  which  constituted 
the  actual  damage  sued  for,  had,  in  ^ct, 
been  partly  paid  by  the  father,  and  that  the 
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tutor  had  disbursed  nothing.  It  was  eon- 
tended  on  behalf  of  the  defendant  that  the 
action  should  be  dismissed  on  the  ground 
that  it  was  not  in  evidence  that  the  tutor 
(i.e.  the  plaintiff)  had  disbursed  anything 
or  had  actually  suffwed  any  loss: — Hedd, 
thaty  as  the  father,  if  the  tutor  recovered 
damages,  would  have  a  claim  against  him 
for  any  sums  he  had  disbursed  for  the  minor 
as  a  result  of  the  accident,  it  was  immaterial 
whether  anything  had  in  fact  already  been 
paid  by  the  tutor: — Held,  further,  that  it 
was  not  incumbent  upon  the  plaintiff  to 
prove  that  the  dog  was  a  vicious  dog.  Hades 
V.  Edmundson,  21  Occ.  N.  444. 


by — Scienter  —  Findings  of  Jury 
— Damages — Misdirection.'\ — ^In  an  action  to 
recover  damages  from  the  owner  of  a  dog, 
which  had  bitten  the  plaintiff,  a  phild  a  little 
over  Gyb  years  of  age,  the  jury,  in  answer 
to  questions,  found  that  the  dog  had  attempt- 
ed to  bite  one  G.  B.,  and  that  the  defendant 
had  knowledge  of  this  before  the  plaintiff 
was  bitten;  that  the  dog  had  never,  before 
the  injury  to  the  plaintiff,  evinced  a  cross, 
savage,  or  vicious  disposition,  to  the  know- 
ledge of  the  defendant;  that  the  dog  was  in 
the  habit  of  jumping  upon  or  against  peo- 
ple, and  in  such  acts  scratching  them,  and 
that  the  defendant  knew  this  before  the  plain- 
tiff was  injured;  that  one  of  the  acts  of 
jumping  on  or  against  people  i*ef erred  to  one 
W.  B. ;  that  the  defendant  knew  of  it  before 
the  plaintiff  was  injured,  and  that  the  dog 
did  not  do  it  playfully;  that  they  considered 
that  if  G.  B.  had  left  the  dog  alone  he  would 
not  have  attempted  to  bite  him: — Held,  that 
the  answers  established  that  the  defendant 
had  kept  the  dog  after  he  had  knowledge 
that  he  was  apt  to  do  injury  to  mankind. 
The  Judge,  in  charging  the  jury,  told  them 
that  if  they  thought  the  scars  on  the  plain- 
tiff's face,  caused  by  the  bite,  were  likely  to 
be  permanent^  and  that  such  lasting  dis- 
figurement might  effect  her  prospects  of  mak- 
ing a  good  marriage,  they  might  consider  such 
possible  loss  of  marriage  in  assessing  the 
damages: — ^Held,  misdirection,  as  such  dam- 
ages were  too  speculative  and  remote.  The 
jury  were  further  directed  that  in  assessing 
the  damages  they  might  take  into  considera- 
tion the  financial  position  of  the  defendant 
and  the  condition  in  life  of  the  plaintiff:— 
Held,  misdirection.  Price  v.  Wright,  36  N. 
B.  Reps.  28. 

See  Husband  and  Wife  —  Justice  of  the 


BOHICIL. 

je  —  Service  of  Process — Nullity — 
Prejudice  J] — ^Where  a  young  man  of  full 
age  who  used  to  live  with  his  father,  but 
left  to  pursue  his  studies  in  a  foreign  city 
for  a  number  of  years,  taking  with  him  all 
his  effects  with  the  exception  of  a  few  books 
used  by  him  when  a  student;  and  proposes 
on  the  completion  of  his  studies  to  settle 
in  one  of  several  countries,  and  has  no  in- 
tention of  returning  to  his  father's  domicil, 
he  is  held  to  have  his  domicil  in  such  foreign 
dty,  and  service  at  his  father's  domicil  is 
irregular  and  null,  and  such  nullity  amounts 
to  prejudice.  Rohert  v.  Dufresne,  1  Q.  P. 
R.  22ew 


Origin  —  Change  —  Intention  —  Proof 
of — Residence — Permanency  of.] — ^The  domi- 
cil of  origin  adheres  until  a  new  domicil  is  ac- 
quired, and  the  onus  of  proving  a  change  of 
domicil  is  on  the  part;^  who  alleges  it;  the 
change  must  be  animo  et  facto,  and  the  ani- 
mus to  abandon  must  be  clearly  and  un- 
equivocally proved;  although  residence  may 
be  decisive  as  to  the  factum,  it  is  equivocal 
as  legards  the  animus;  the  question  is  one 
of  fact,  to  be  determined  by  the  particular 
circumstances  of  each  case.  Where  a  de- 
ceased person  (in  respect  of  whose  estate 
a  <|uestion  of  his  domicil  at  the  time  of 
his  death  arose  in  an  action  by  his  widow 
to  obtain  a  share  of  it)  had  his  domicil  of 
origin  in  Ontario,  but  went  to  live  in  the 
province  of  Quebec  upon  a  farm  owned  by 
his  father: — Held,  upon  the  evidence,  that 
he  had  not  so  adopted  the  farm  as  his  home 
as  to  effect  a  change  of  domicil.  Coyne  v. 
Ryan,  21  Occ.  N.  498.  (Affirmed  by  C.  A., 
22,  Occ.  N.  12.) 

Origin  —  Choice  —  Abandonment — Hus- 
band and  Wife — Alimony — Writ  of  Summons 
— Service  out  of  Jurisdiction  —  Rule  162 
(c).] — In  an  action  for  alimony  the  de- 
fendant was  served  with  the  writ  of  summons 
in  November,  1900,  in  the  State  Of  California, 
where  he  had  gone  to  reside  in  September, 
1899.  He  was  born  in  the  State  of  Pennsyl- 
vania, and  was  married  to  the  plaintiff  in 
the  State  of  New  York  in  1889.  For  seven 
or  eight  years  before  the  marriage  he  had 
lived  in  Canada,  most  of  the  time  in  Ottawa. 
After  the  marriage  the  plaintiff  and  de- 
fendant went  to  Europe  for  several  months, 
and  afterwards  resided  for  short  periods  at 
two  places  in  different  States  in  America. 
In  1891  they  came  to  Canada,  and  bought 
property  at  a  village  in  Ontario,  which  was 
their  home  from  that  time  on,  although  dur- 
ing several  winters  thereafter  they  went  to 
different  places  in  the  United  States,  where 
each  did  something  to  earn  money,  but  al- 
ways came  back  to  the  Ontario  home  in  the 
spring.  The  plaintiff  still  continued  to  re- 
side there,  and  said  she  never  at  any  time 
had  any  intention  of  changing  permanently 
her  residence  or  place  of  abode.  The  de- 
fendant swore  that  in  September,  1899,  he 
sold  all  the  property  he  had  in  Canada,  and 
went  to  the  United  States  to  reside,  where 
he  had  ever  since  resided,  was  now  residing, 
and  intended  to  reside,  and  that  he  had  no 
property  of  any  kind  in  Ontario.  The  de- 
fendant had  since  going  to  California  insti- 
tuted proceedings  there  against  the  plaintiff 
for  a  divorce: — ^Held,  that  the  defendant's 
domicil  of  origin  was  in  the  United  States; 
that  he  acquired  a  domicil  of  choice  in  On- 
tario; that,  upon  the  evidence,  he  had  not 
abandoned  that  domicil ;  and  therefore  he  was 
still  domiciled  within  Ontario,  within  the 
meaning  of  Rule  1CK2  (c),  and  service  of  the 
writ  upon  him  out  of  Ontario  was  permissi- 
ble. Bonbright  v.  Bonbright,  21  Occ.  N. 
339,  497,  1  a  L.  R.  629,  2  a  L.  R. 
249. 

See  Assessment  and  Taxes  —  Bills  of 
Exchange  and  Promissory  Notes  — 
.Contract  —  Courts  — Fisheries  — 
Ship  —  Statutes. 
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See  Constitutional  Law. 
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DOMIinON  LABBS. 

See  AB8E8SMBNT  AND  TaXSS. 


DOMIinON  LABBS  ACT. 

See    Gbown — Dbed. 


DONATIO  INTEB  VIVOS. 
See  Gift. 


DONATIO  MORTIS  CATTSA. 

See  Gift — Husband  and  Wife — Revenue. 


DOWEB. 

AdmeaaureBtent  of — Sum  in  Lieu  of  — 
CommieHonere*  Report — Motion  to  Confirm 
—  AffidQviU,}  —  Under  53  V.  c.  4,  b.  237, 
et  seq.,  a  widow  will  not  be  compelled  to  take 
money  in  lieu  of  land  because  such  a  course 
will  be  more  satisfactory  or  profitable  to  the 
owner  of  the  land  subject  to  dower.  AJffida- 
vits  upon  questions  of  fact  inquired  of  or 
relevant  to  an  inquiry  by  commissioners 
to  admeasure  dower  cannot  be  read 
on  a  motion  to  confirm  their  re- 
port. In  re  Kearney,  21  Occ.  N.  415,  2  N. 
B.  Eq.  Reps.  264. 


Aflslnateat  lij-  Infaat 

cutor— Devolution  of  Elstates  Act — Lease  by 
husband.  AUan  y.  Rever,  4  O.  L.  R.  909, 
1    O.   W.   R.   4S». 


Bar — Infant  Wife  —  Purchaser  for  Value 
'Joneideration — Married  Woman^s  Real  Es- 
tate Act,] — A  purchaser  for  value  is  one  who 
obtains  a  property  for  a  valuable,  as  dis- 
tinguished  fix>m  a  merely  good,  consideration ; 
and  where  there  is  no  question  of  bona  fides 
involved,  the  question  of  the  adequacy  of  the 
consideration  cannot  be  inquired  into.  Where 
a  son,  who  had  left  his  father's  farm,  re- 
turned upon  his  father's  request  and  promise 
of  remuneration  and  helped  the  fa&er  to 
work  the  fa^n,  and  remained  with  him  work- 
ing in  that  way  upon  a  further  request  and 
promise  of  a  conveyance,  and  the  father  after- 
wards married  a  girl  under  15,  and  then 
conveyed  a  part  of  the  farm  to  the  son,  the 
wife,  who  was  still  under  15,  joining  to 
bar  her  dower : — Held,  that  the  consideration, 
having  become  executed  by  the  son  having 
done  his  part,  was  a  substantial  and  valuable 
consideration  suflScient  to  make  the  son  a 
purchaser  for  value,  within  the  meaning 
of  s.  5  of  the  Married  Woman's  Real  Es- 
tate Act,  R.  S.  O.  1807,  c.  165;  and  there- 
fore, the  wife  having  been  found  to  have 
known  what  she  was  doing  when  she  exe- 
cuted the  release  of  dower,  was  not  entitled 
to  dower  out  of  the  land  conveyed  to  the 
son.  Judgment  in  6  O.  L.  R.  259,  23  Occ. 
N.  285,  2  O,  W.  R.  699,  affirmed.  Crossett 
V.  Uaycock,  24  Qcc.  N.  310,  7  O.  L.  R.  655, 
3  O.  W.  B.  616. 


im  MoTtng^ — Release  of  Equity  of 
Redemption  —  Release  after  Ac^ton.] — The 
plaintiff  joined  with  her  husband  in  execut- 
ing a  mortgage  of  land,  and  released  her 
dower  in  due  form.  The  defendant  took  an 
assignment  of  the  mortgage,  and,  subsequent- 
ly, received  from  the  plaintiff's  husband  a 
release  of  his  equity  of  redemption,  in  which 
the  plaintiff  did  not  join: — ^Held,  that  the 
plaintiff  could  not  assert  a  claim  for  dower 
against  the  defendant  as  long  as  the  mort- 
age remained  on  foot,  her  only  remedy  be- 
mg  to  redeem.  As  to  a  release  executed 
by  the  defendant  after  the  commencement 
of  the  action,  the  plaintiff's  right  must  be 
determined  by  the  condition  of  things  exist- 
ing at  the  time  of  action  brought.  Thompson 
V.  Thompson,  37  N.  S.  Reps.  242. 

Chutoauupy  Doirer  —  Authorization  5y 
Interdicted  Husband  —  Registry  Laws  — 
Sheriff's  Sale — Vendor  and  Purchaser — War- 
ranty-^Suocession — Renunciation  —  Dona- 
tion by  Interdict.]  —  The  registration  of  a 
notice  to  charge  lands  with  customary  dower 
must,  on  pain  or  nullity,  be  accompanied 
by  a  certificate  of  the  marriage  in  respect 
of  which  the  dower  is  claimed,  and  must 
also  contain  a  description  solficient  to  Iden- 
tify the  lands  sought  to  be  affected.  A  sale 
by  the  sheriff,  under  execution  against  a 
debtor  in  possession  of  an  inmiovable  under 
apparent  title,  discharges  the  property  from 
customary  dower  which  has  not  been  effect- 
ively preserved  by  registration  validly  made 
under  the  provisions  of  Art.  2116,  C.  CS.  Per 
Taschereau,  C.J.,: — ^Neither  the  vendor  nor 
his  heirs,  who  have  not  renounced  the  suc- 
cession, nor  his  universal  donees,  who  have 
accepted  the  donation,  can,  on  any  ground 
whatever,  attack  a  title  for  which  sudi  ven- 
dor has  given  warranty :  —  Semble,  that 
voluntary  interdiction,  even  prior  to  the  pro- 
mulgation of  the  Civil  Code  of  Lower  Canada, 
was  an  absolute  nullity,  and  that  the  author- 
isation to  a  married  woman  to  bar  her  dower 
is  not  invalidated  by  the  fact  that  her  hus- 
band had  been  so  interdicted  at  the  time  of 
such  authorization.  Rousseau  v.  Burland,  23 
Occ  N.  38,  32  S.  C.  R.  641. 

Gufltoatary  Dower  —  Declaration — Re- 
gistration— Markswoman — Payment  of  Debts 
— Partition  —  Interest — He%rs — Purchaser.] 
— 1.  The  registration  of  a  declaration  signed 
by  mark  in  the  presence  of  a  single  witness 
is  sufficient  to  preserve  the  right  to  customary 
dower.  2.  The  doweress  has  the  right  to  ob- 
tain possession  of  the  pan  of  the  land  devoted 
to  her  customary  dower,  even  if  there  are 
debts  which  may  be  the  basis  of  a  claim 
when  partition  is  made  later.  8.  The  dow- 
ress,  taking  the  part  of  the  lands  appropriat- 
ed to  her  customary  dower,  will  be  obliged 
to  pay  interest  to  the  heirs  upon  such  por- 
tion of  her  debts  as  may  be  attributed  to 
her  part  of  the  lands;  but  such  an  arrange- 
ment should  be  made  with  the  heirs,  and  sych 
payment  is  due  to  them,  and  not  to  a  pur- 
chaser, who  has  only  a  remedy  en  garantie 
against  his  grantor.  The  Quebec  Act  47 
V.  c.  16,  which  declares  that  after  the  1st 
January,  1884,  rights  of  customary  dower 
shall  be  avoided  and  extinguished  as  against 
purchasers,  if  the  declaration  required  by 
law  has  not  been  registered,  should  be  in- 
terpreted as  limited  to  cases,  where  a  pur- 
chaser subsequent  to  the  80th  June,  1881, 
has  registered  his  title  before  the  registration 
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of  the  declaration  of   the  dowress.     Toupin 
V.  Vizina,  Q.  B,  9  Q.  B.  406. 

Election  —  Gross  Sum — Proceeds  of  Sale 
of  Testator's  Land."^  —  The  owner  of  land 
died  intestate  leaving  a  widow  and  an 
infant  child.  The  widow  administered,  and, 
with  the  consent  of  the  ofiBcial  guardian,  sold 
and  conveyed  the  land  in  March,  1899,  barr- 
ing her  dower  in  the  deed  of  granf,  and  the 
whole  of  the  purchase  money  was  paid  into 
Court  to  the  joint  credit  of  herself  and  of 
the  official  guardian,  she  reserving  her  right 
to  elect  between  receiving  the  value  of  her 
dower  or  a  distributive  share  of  the  estate, 
one  of  which  it  was  clearly  understood  she 
would  be  entitled  to  be  paid  out  of  the 
fund  in  Court.  In  September,  1900,  the 
widow  executed  a  document  wherein  she  elect- 
ed to  take  the  value  of  her  dower  in  lieu  of 
''  any  other  interest  she  might  have  in  her 
husband's  undisposed  of  real  estate."  She 
died  in  April,  1901 : — Held,  that  the  adminis- 
trator of  the  widow's  <  estate  was  entitled 
to  receive  out  of  the  moneys  in  Court 
the  value  of  the  widow's  dower,  computed 
according  to  the  annuity  tables.  In  re  Pettit, 
22  Occ  N.  300,  4  O.  L.  B.  506,  1  O.  W. 
B.  464. 

Equitable  Gharse  —  Legacies — Mort- 
gag0,1 — ^A  testator  devised  a  farm  to  his  son, 
subject  to  the  payment  by  him  of  certain 
legacies.  The  son  mortgaged  the  farm,  iiis  wife 
joining  to  bar  her  dower,  and  paid  the  lega- 
cies out  of  the  proceeds.  The  son  died  seised 
of  the  farm,  and  the  mortgage  was  then  In 
force: — ^Hela,  that  the  son  took  under  the 
will  the  legal  seisin  in  the  farm,  and  not 
a  mere  equitable  estate,  >and  that  his  widow 
was  entitled  to  dower  out  of  the  full  value 
of  the  land.  In  re  Zimmerman^  24  Oc(^ 
N.    234,    7    O.    L.    R.    489,    3    O*    W.    B. 

Equitable  Estate  —  Voluntary  Con- 
vetfance  hy  Hushandj]-— It  .is  only  when 
the  husband  dies  beneficially  entitled  thereto 
that  the  wife  acquires  any  right  to  dower 
in  an  equitable  estate,  and  the  husband  can 
therefore  deal  as  he  pleases  with  such  an 
estate:  a  voluntary  conveyance  thereof,  even 
though  made  with  the  object  of  preventing 
the  wife  acquiring  any  right  to  dower,  be- 
ing unimpeachable  by  her.  Fitzgerald  v. 
Fitzgerald,  23  Occ.  N.  85,  5  O.  L.  B.  279, 
I.O.  W.  B.  17,  2  O.  W.  B.  68. 

Equity  of  Redemption  —  Conveyance 
by  Husband  Alone — Discharge  of  Mortgage.^ 
—-On  the  8th  February,  1881,  the  owner  of 
land  subject  to  a  mortgage,  dated  29th  Jan- 
uary, 1879,  in  which  his  wife  had  joined  to 
bar  dower,  made  a  second  mortgage  in  which 
his  wife  did  not  join.  A  portion  of  the 
moneys  advanced  upon  the  second  mortgage 
were  applied  in  payment  of  the  first  mort- 
gage, snd,  the  first  mortgagees  executed  a 
discharge,  which  was  registered  on  the  5th 
March,  1881.  On  the  30th  September,  1881, 
the  owned  executed  a  conveyance  of  the  land 
to  the  plaintiff,  the  grantor's  wife  joining 
therein  to  bar  her  dower.  Neither  the  plain- 
tiff nor  his  grantor  paid  the  principal  money 
due  under  the  subsisting  mortgage,  and  the 
mortgagees  in  the  exercise  of  the  power  of 
sale  on  the  27th  February,  1892,  contracted 
to  sell  the  land  to  the  defendant,  who  had 
ever  since  been  in  possession  as  purchaser. 


The  plaintiff's  grantor  <iied  on  the  19th  Sep- 
tember, 1901,  leaving  his  wife  surviving  him, 
and  the  plaintiff,  claiming  as  assignee  of 
the  wife's  right  to  dower  by  virtue  of  the 
conveyance  of  30th  September,  1881,  brought 
this  action  for  dower  on  the  11th  September, 
1902: — Held,  that,  as  the  law  stood  on  t^e 
29th  January,  1879,  the  wife,  having  joined 
in  the  mortgage  of  that  date  and  thereby 
barred  her  dower,  could  become  entitled  to 
dower  out  of  the  equity  of  redemption  only 
in  the  event  of  her  huslMind  dying  beneficially 
entitled;  and,  as  long  as  the  mortgage  sub- 
sisted, her  husband  could  by  a  subsequent 
conveyance  defeat  her  dower  in  the  equity, 
which  he  effectively  did  by  the  second  mort- 
gage; and  this  was  not  affected  by  42  V.  c. 
22  (O.),  which  became  law  on  the  11th 
March,  1879.  2.  The  second  mortgage  hav- 
ing been  executed  and  delivered  for  some 
weeks  before  the  execution  of  the  discharge 
of  the  first,  the  effect  of  the  registration 
thereof  was  not  to  revert  the  premises  in  the 
mortgagor,  but  in  the  second  mortgage.  An- 
derson, v.  £:igi€y  23  Occ.  N.  278,  6  O.  L.  B. 
147,  1  O.  W.  B.  550,  638,  2  O.  W.  B. 
584. 

Intfrest  in  Lands  —  Locatee  of  Crown 
Lands — Bond  to  Convey — Unpatented  Lands 
— Unregistered  Assignment  —  Public  Lands 
Act — Evidence — Corroboration.Jl  —  A  locatee 
of  Crown  lands  executed  a  bond  in  favour  of 
his  son,  in  consideration  of  services  rendered, 
that  the  land  should,  at  his  death,  be  con- 
veyed to  the  latter,  on  condition  that  he 
paid  the  Crown  dues,  which  he  did.  The 
father  afterwards  married,  and  after  his  mar- 
riage obtained  the  patent :— Held,  that  his 
widow  was  not  entitled  to  dower  inasmuch 
as  he  had  no  more  than  the  right  of  enjoy- 
ment for  life  with  the  fee  held  as  trustee  for 
his  son.  A  locatee  of  land  transferred  all 
his  interests  therein  to  his  son  by  assign- 
ment, which  assignment  was  deposited,  but 
not  registered  in  the  Crown  lands  office: — 
Held,  that,  notwithstanding  B.  S.  O.  1897 
c.  26,  s.  19,  the  omission  to  register  did 
not  invalidate  the  transfer  as  against  the 
assignor;  and  it  operated  so  as  to  prevent 
the  father  from  dying  beneficially  entitled, 
and  so  defeated  any  claim  of  the  widow  un- 
der the  Dower  Act.  The  facts  rested  mainly 
upon  the  evidence  of  the  son,  and  his  evi- 
dence did  not  require  corroboration  under 
B.  S.  O.  c.  73,  s.  10.  Brown  v.  Brown, 
24  Occ.  N.  289,  8  O.  L.  B.  332,  3  O.  W.  B. 
795. 

Interest  in  Uen  of — ^Devolution  of'£>B- 
tates  Act — Election  —  EJxercise  by  assignee 
of  dowress.    Re  Boismier,  3  O.  W.  B.  355. 

Ifand  Gontraeted  to  be  Sold  by  Tes- 
tator —  State  of  Nature — Right  to  Dower 
— Executors — Payment  to  Widow  for  Re-- 
lease. ^ — The  testator  was  the  owner  in  fee 
at  the  time  of  his  death  of  a  timbered  lot 
containing  100  acres,  from  15  or  20  acres 
of  which  he  had  taken  the  timber;  a  part 
of  the  cleared  land  had  been  prepared  for 
cultivation,  and  the  seeds  j^anted,  but,  owing 
to  the  nature  of  the  soil,  with  little  or  no  re- 
sult. The  testator  had  contracted  to  sell 
the  whole  lot  for  $2,000,  and  after  his  death 
the  purchaser  called  on  the  executors  to  re- 
ceive the  balance  of  the  purchase  money  and 
to  make  title.  The  widow  claimed  lier  dow- 
er, and  her  claim  was  compromised  by  the 
executors  at  $390,  which  they  paid  her,  and 
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she  released  her  dower;  they  then  conveyed 
to  the  purchaser  under  s.  24  of  the  Trustees 
and  Executors  Act,  R.  S.  O.  1897  c.  129:— 
Held,  that  the  lot  was  not  in  a  state  of  na- 
ture at  the  time  of  the  death,  and  the  widow's 
dower  attached  upon  the  whole  of  it;  she 
was  entitled  to  have  one-third  of  such  part 
as  was  not  woodland  assigned  to  her,  and 
one-third  of  such  part  as  was  woodland,  with 
the  right  to  take  from  the  woodland  fire 
wood  for  her  own  use  and  timber  for  fencing 
the  other  part;  the  executors  had  the  rigfit, 
under  s.  33  of  R.  S.  O.  c.  129,  to  apply 
the  money  of  the  estate  in  the  purchase 
of  the  release  of  the  widow's  dower; 
and  were  entitled  to  charge  the  es- 
tate with  the  $390.  In  re  Mclniyre,  M<y 
Intyre  v.  London  and  Western  Trusts  Co,, 
24  Occ  N.  268.  7  O.  L.  R.  548.  1  O.  W. 
U.  56,  3  O.  W.  R.  258. 

Iieasa    made    by   Deceased    Husband 

— Priorities  —  Assignment  of  Dower — Rights 
of  Executor  and  Devisee — Devolution  of  Es- 
tates Act.'\ — A  dowress  whose  dower  has 
not  been  assigned  has  no  estate  in  the  land 
out  of  which  she  is  entitled  to  dower,  but, 
as  soon  as  her  dower  is  properly  assigned, 
she  is  entitled  to  claim  possession  ^f  the 
land  assigned  to  her  in  priority  to  persons 
claiming  under  leases  created  by  her  hus- 
band, without  her  assent,  during  the  cover- 
ture. Stoughton  V.  Leigh,  1  Taunt.  402, 
followed.  Where  a  testator,  dying  in  Au- 
gust, 1901,  devised  land  to  his  son,  and 
probate  of  the  will  was  granted  to  the  exe- 
cutor named  therein,  and  the  son  in  April, 
1902,  executed  a  conveyance  of  a  part  of 
the  land  to  the  testator's  widow  for  her 
life,  as  and  for  her  dower,  the  executor 
not  assenting  thereto: — Held,  that  the  con- 
veyance was  of  no  avail,  for  the  only  person 
who  could  assign  dower  was  the  executor, 
iu  whom,  under  s.  4  of  the  Devolution  of 
Estates  Act  R.  S.  O.  1897,  c.  127,  the 
whole  inheritance  of  the  testate^'  vested. 
Allan  V.  Rever,22  Occ.  N.  294,  4  O.  L.  R. 
309,  1  O.  W.  R,  459. 

Mortcased  Land  —  Sale  —  Purchase 
MoneyJ] — The  testator  in  his  lifetime  pur- 
chased property  subject  to  a  |10,000  mort- 
gage, whidi  he  assumed,  but  subsequently 
made  a  new  mortgage,  in  which  his  wife 
joined  to  bar  dower,  and  paid  this  mortgage 
off.  He  afterwards  made  a  further  mortgage 
for  $1,650.58,  in  which  his  wife  also  joined 
to  bar  dower.  He  subsequently  entered  into 
an  agreement  for  the  sale  of  the  property 
for  116,000,  receiving  $500  on  account.  The 
agreement  was  carried  out  by  his  executrix, 
the  purchase  money  being  applied  in  paying 
off  the  two  mortgages,  taxes,  etc,  leaving  a 
balance  of  |2, 150.52 :— Held,  that  the  wife 
was  entitled  to  dower  only  out  of  the  residue 
of  the  estate  after  satisfying  the  charges; 
and  that  such  balance  must  not  be  treated  as 
merely  personal  estate  so  as  to  prevent  the 
widow  from  claiming  her  dower  therein.  In 
re  Williams,  24  Occ.  N.  91.  7  O.  L.  R.  156, 
1  O.  W.  R.  534,  2  O.  W.  R.  47,  3  O.  W.  R. 
251. 

Petition  for  Admeasurement  of — In- 

tituUng,] — ^A  petition  for  admeasurement  of 
dower  should  not  be  intituled  as  though  it 
were  a  suit  between  the  dowress  and  the  de- 
visees.   In  re  Woodman,  21  Occ.  N.  509. 

Reference — -Report  —  Judgment  —  Costs 
— Sale  of  land.  Larhanre  v.  Lachance,  1  O. 
W.  R.  518,  778. 


DBAINAOE. 


See  Municipal  Oobpobations. 


DBAINAOE  KEFESEE. 


See  Rkterees  and  Rjefebckces. 


DBAnrs. 


See  Nuisance — Water  and  Watebcoubsbs. 


DURESS. 

Payment  nnder  Threat  of  Criminal 
Proeeontion  —  Error  —  Ratification,]  — 
About  the  time  a  dissolution  of  partnership 
was  imminent,  one  of  the  partners  was  ac- 
cused of  embezzling  funds,  and,  supposing 
that  he  was  liable  for  an  alleged  shortage, 
and  under  threat  of  criminal  prosecutiop.  he 
signed  a  consent  that  the  amount  should  be 
deducted  from  his  share  as  a  member  of  the 
firm.  He  was  denied  access  to  the  books  and 
vouchers,  and  some  weeks  afterwards,  upon 
settlement .  of  the  affairs  of  the  partnership, 
the  amo^lnt  so  charged  to  him  was  paid  over 
to  the  other  partners.  It  was  subsequently 
shewn  that  this  partner  had  made  his  re- 
turns  correctly,  and  had  not  appropriated 
any  part  of  the  missing  funds: — ^Held,  that 
he  was  entitled  to  recover  back  the  amount 
so  paid  in  an  action  condictio  indebiti,  as 
both  the  consent  and  the  payment  had  been 
made  under  duress  and  in  error;  and,  far- 
ther, that  there  had  been  no  ratification  of 
the  consent  to  the  deduction  of  the  amount  by 
tne  subsequent  payment,  because  the  denial 
of  access  to  the  books  and  vouchers  caused 
him  to  continue  in  the  same  error  which 
vitiated  his  consent  in  the  first  place;  and 
further,  that,  even  if  the  consent  could  be  re- 
garded as  amounting  to  an  agreement,  it 
would  be  avoidable  for  error  as  to  fact*  Mig- 
ner  v.  Goulet,  21  Occ.  N.  137,  31  S.  C.  R. 

2a 


DTTTIES. 

iSiee  Constitutional  Law — Revenue. 


BTIHO  BECLAEATION. 

See  Criminal  Law. 


EABLT  CLOSINO. 

Sec  Constitutional  Law,  II.  6. 


EASEHEHT. 

Aneient  JAglitm — Prescription — Unity  of 
Possession — Evidence  —  Onus — Presumption 
— Commencement  of  Statute.] — A  right  to  the 
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access  and  use  of  light  to  a  house  cannot  be 
acquired  under  ^the  Prescription  Act  by  the 
lapse  of  time,  during  which  the  owner  of  the 
house  or  his  occupying  tenant  is  also  occupier 
of  the  land  over  which  the  right  would  ex- 
tend. In  an  action  to  establish  a  right  to 
ancient  lights,  the  burden  of  proof  in  the 
first  place  is  on  the  plaintiff  to  shew  uninter- 
rupted use  for  twenty  years*  and  then  the  bur- 
den is  shifted  to  the  defendant  to  shew  such 
facts  as  negative  the  presumption  of  ancient 
lightF.  Remarks  as  to  the  time  from  which 
the  twenty  years'  prescription  began  to  run. 
Feigenbaum  v.  Jachgorif  8  B.  C.  ^  417. 

Beed — Regittratian  —  RenevxU — Road  — 
DUcantinuous,  Imt  Apparent  Servitude — 'Aff- 
ffravation,] — ^i>efault  to  renew  the  registration 
of  the  instrument  creating  a  servitude,  does 
not  effect  the  extinction  of  such  servitude,  un- 
less a  real,  discontinuous,  and  non-apparent 
servitude  is  in  question. — 2,  In  the  present 
case  the  servitude,  while  discontinuous,  was 
apparent;  it  was  indicated  by  a  road,  and 
the  Act  44  ft  45  V.  c  6,  ss.  5,  6,  7,  does  not 
apply  to  servitudes  discontinuous  but  appar- 
ent, and  consequently  it  was  not  necessary  to 
renew  the  registration  of  the  instrument 
which  constituted  it— ^3.  It  cannot  be  said 
that  there  is  aggravation  of  the  servitude 
by  the  fact  that  the  place  where  it  is  sought 
to  be  maintained  changes  little  by  little  by 
reason  of  the  fact  that  the  water  of  a  river 
breaks  the  land  and  makes  more  distant, 
tittle  by  little,  the  place  where  the  gravel  is 
found  which  is  to  be  taken  out  according  to 
the  terms  of  the  instrument  creating  such 
servitude.  Perry  v.  Simard,  Q.  R.  21  S.  O. 
322. 

lAt^t — Servitude  —  Contract  —  Interfer- 
ence ioith  Enjoyment  of,] — ^A  notarial  deed 
made  between  the  parties  and  intituled  "  Con- 
vention et  Accord,"  contained  among  other 
provisions  the  following :  **  The  parties,  their 
heirs  and  thoae  claiming  under  them^  shall 
respectively  have  the  right  to  maintain  for- 
ever the  windows  (ouvertures)  which  actually 
exist  in  their  said  dwelling  houses  built  on 
said  lots  Nos.  120  and  119,  and  will  have  the 
right  to  change  the  places  of  the  same  accord- 
ing to  their  respective  need,  but  they  will 
not  have  the  right  to  construct  more  of 
them  than  they  now  actually  respectively 
have :" — ^Held,  that  the  deed  above  mentioned 
created  an  easement  for  light  in  favour  of  the 
covenantees.  2.  It  follows  that  nothing 
may  be  done  which  would  limit  the  enjoy- 
ment of  this  easement  or  make  it  more  in- 
convenient; the  condition  of  the  place  can- 
not afterwards  be  changed  so  as  to  render 
the  right  illusory. — 3.  Thus  the  construction 
of  a  new  roof  on  the  house  at  such  a  height 
that  it  takes  away  almost  all  the  light  and 
air  obtained  from  a  window  of  *  which  the 
existence  and  enjoyment  were  assured  by  such 
deed,  constitute  an  obstacle  to  the  enjoyment 
of  such  easement.  4.  As  a  consequence  he 
having  a  right  to  this  easement  can  demand 
that  this  new  construction  be  removed  and 
the  removal  should  be  to  such  an  extent 
that,  after  it  has  been  done,  the  person 
having  a  right  to  the  easement  will  enjoy  it 
to  the  same  extent  as  before.  5.  The  ease- 
ment of  light  covenanted  for  by  the  plaintiff 
places  on  the  defendant,  the  ownei^  of  the 
servient  tenement,  the  implicit  obligation  not 
to  build  in  such  a  manner  as  to  destroy  the 
enjoyment  of  the  easement  by  the  plaintiff. 
Tkihault  V.  Gourde,  Q.  R,  26  S.  C.  185. 


Idgki — Servitude  —  Right    of 
conveyance  of  land  fronting  on 
ways,  with  the  right  of  passage 
a  private  lane,  does  not  create 
entitling    the    grantee    to   make 
other  openings  in  walls  built  on 
the  lane.     Lesperance  v.   Gone, 
138. 


Fieti?.]— -A 

public  high- 

merely  over 

a  servitude 

windows   or 

th£  line  of 
25  Occ.   N. 


Non-apparent  Continnona  Servi- 
tudes— Building  Restrictions — Necessity  for 
Renetoal  of  Registration — Party  Wall — Deed 
— "  Fastened"]— <Ji9LUBeB  in  a  deed  of  sale, 
prohibiting  building  in  certain  materials,  or 
for  certain  purposes,  do  not  create  servitudes. 
2.  The  words  **  etablissements  qui  pourraient 
6tre  de  nature  k  incommoder  les  voisins  et 
devenir  un  sujet  de  plainte,"  imply  some  sub- 
stantial inconvenience  exceeding  ordinary 
grievances  such  as  neighbours  living  together 
are  obliged  to  endure.  8.  A  proprietor  has  a 
right,  under  Art.  520,  C.  C,  to  occupy  nine 
inches  of  his  neighbour's  land  for  a  founda- 
tion wall  eighteen  inches  in  thickness.  He 
has  also  the  right  to  erect  upon  his  line  a 
building  which  cannot  serve  as  a  mitoyen  wall, 
such  as  a  wooden  brick-encased  wall,  but 
subject  to  the  obligation  of  demolishing  such 
wall  at  his  own  cost,  in  the  event  of  his 
neighbour  constructing  a  mitoyen  wall  be- 
tween their  respective  properties;  and  even 
where  the  previously  existing  wall  was  quite 
sufiBcient  for  his  purposes,  he  will  still  be 
obliged  to  contribute  one-half  of  the  cost  of 
the  mitoyen  wall  if  he  use  it.  4.  The  word 
''fastened"  (8cell6>  in  Art.  534^  G.  O.,  is 
sufficiently  complied  with  by  a  window  fixed 
to  the  wall  with  nails  or  screws,  and  these 
covered  by  a  moulding  of  plaster  which  is, 
itself,  fastened  in  such  a  way  as  not  to  be 
removable  without  being  broken.  5.  The 
deed  creating  a  servitude  must  sufficiently 
indicate  the  dominant  property  without  ex- 
trinsic aid.  Judgment  in  Q.  R.  19  S.  C. 
292  affirmed.  Sicotte  v.  Martin,  Q.  R.  20  S. 
O.  36. 


Projeotinc  EaTea — Descending  Water 
and  Snow — Oommon  Owner — Conveyances  hy 
— Grant  and  Reservation  of  Rights.] — ^The 
plaintiff's  predecessor  in  title,  owning  a  lot 
of  land,  built  two  houses  thereon,  y^th  a 
passageway  between  them,  and  the  eavestrpugh 
and  part  of  the  eaves  of  the  defendant's 
house  projecting  over  the  passageway.  He 
then  conveyed  to  the  defendant's  predecessor 
in  title  the  westerly  house,  "  with  the  privi- 
lege and  use  of  the  projection  of  th^  roof 
.  .  .  as  at  present  constructed,"  and  cov- 
enanted for  the  quiet  and  undisturbed  en- 
joyment of  the  projection,  and  that,  on  any 
sale  or  conveyance  of  the  house  to  the  east, 
he  would  **  save  and  reserve  the  right  .  .  . 
to  such  projection."  Subsequently  he  con- 
veyed the  easterly  house,  with  the  land  be- 
tween the  two  houses,  to  the  plaintiff,  "  sub- 
ject to  the  right  ...  to  the  use  of  the 
projection  ...  as  at  present  construct- 
ed;— Held,  that  the  defendant  was  not 
bound  to  prevent  the  snow  and  water  dis- 
charged from  the  clouds  upon  his  roof  from 
falling  from  it  upon  the  plaintiff's  land,  and 
that  the  easement  of  shedding  snow  and  water, 
as  had  been  done  ever  since  the  defendant's 
house  was  built,  was  necessary  to  the  rea- 
sonable enjoyment  of  the  property  granted; 
that  the  grantor  could  not  insist  upon  the 
grantee  altering  the  construction  of  the  roof 
so  as  to  prevent  the  snow  and  water  coming 
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down,  and  the  plaintiff  stood  in  no  higher 
position  than  the  grantor;  that  the  projec- 
tion pf  the  roof  over  the  plaintiff's  land 
carried  with  it  the  necessary  consequence  that 
water  and  snow  falling  upon  the  roof  must 
to  a  large  extent  descend  upon  the  land  be- 
low; and  the  action  was  dismissed  with 
costs.  HaU  V.  Alexander,  22  Occ.  N.  178, 
3  O.  L.  R.  482.  1  O.  W.  R.  204. 

RiKkt  of  Way — Agreement — Evidence — 
User,] — ^The  plaintiff  claimed  a  right  of  way 
over  a  private  road  700  feet  in  length,  in  part 
on  land  of  defendant  adjoining  plaintiff's 
land,  and  leading  from  a  public  highway  to 
lots  comprised  in  part  by  defendant's  land, 
sold  by  defendant's  predecessor  in  title,  B., 
under  a  conveyance  reserving  to  the  grantees 
the  use  in  common  of  the  road.  The  evid--' 
ence  of  plaintiff's  predecessor  in  title,  K., 
was  that,  shortly  after  the  sale  of  these  lots, 
he  moved  back  on  his  land  his  farm  house 
and  fence,  to  widen  the  entrance  of  the  pri- 
vate road  at  its  junction  with  the  highway, 
under  an  agreement  with  Bl,  concurred  in, 
as  he  believed,  by  the  owners  of  the  lots,  that 
he,  K.,  should  have  for  so  doing  a  right  of 
way  with  them  over  the  road.  B.  denied  that 
an  agreement  was  concluded,  or  that  the  mat- 
ter ever  proceeded  beyond  negotiation,  and 
his  evidence  was  corroborated  by  H.,  a  former 
owner  of  the  lots,  and  by  drafts  of  an  agree- 
ment containing  alterations  indicating  that 
the  parties  were  merely  in  treaty,  and  provid- 
ing for  the  maintenance  of  the  road  by  K. 
in  common  with  the  owners  of  the  lots,  an 
obligation  disclaimed  by  plaintiff,  and  for  a 
conveyance  by  K.  of  the  part  of  his  land  to 
be  used  for  widening  the  entrance.  This  con- 
veyance was  never  made,  and  the  land  was 
included  in  the  conveyance  from  K.  to  the 
plaintiff.  The  road  had  been  used,  from  the 
time  of  the  alleged  agreement,  by  K.  and 
plaintiff  in  connection  with  the  farm  bouse, 
until  it  was  torn  down,  situate  about.  200 
feet  from  the  public  highway,  and  the  plain- 
tiff had  used,  but  not  without  interruption, 
the  road  for  about  15  years,  for  a  consicTer- 
able  part  of  its  length.  Snortly  after  the 
date  of  the  alleged  agreement,  fences  with 
gates,  crossing  the  road  at  separate  points, 
were  erected  by  H.  without  objection  by  K. : 
— Held,  that  the  plaintiffs  bill  for  an  in- 
junction to  restrain  the  defendant  from  ob- 
structing plaintiff  in  the  use  of  the  road, 
should  be  dismissed.  Fainoeaiher  v.  Robert- 
son, 23  Occ.  N.  232,  2  N.  B.  Eq.  Reps.  412. 

RiKkt  of  IXTay — ^Reconveyance—Indem- 
nity— 'Party  wall  —  Prescription  —  Chimney. 
Lane  v.  George,  4  O.  W.  R.  639. 

Blsht  of  Way — Repairs — ^Dominant  and 
servient  tenements — Water — Right  to  flow  of 
— Injunction.  Burrell  v.  Lett,  1  O.  W.  R. 
181,  3  O.   W.  B.  115. 

BlKkt  of  Way  —  User  —  Prescription — 
Railways — Crossing, ] — A  railway  line  passed 
over  the  northern  half  of  lots  32,  33,  and 
34,  respectively,  of  the  8th  concession  of 
North  Dumfries,  having  a  trestle  bridge  over 
a  ravine  on  lot  34,  near  the  boundary  of  33. 
G.,  the  owner  of  lot  33  (except  the  part 
owned  by  the  railway  company),  for  a  num- 
ber of  years  used  the  passage  under  the  trestle 
bridge  to  reach  a  lane  on  the  south  half  of 
lot  34,  over  which  he  could  pass  to  a  village 
on  the  west  side,  his  predecessor  in  title,  who 


owned  all  these  lots,  having  also  used  the 
same  route  for  the  purpose.  The  company 
having  filled  up  the  ravine,  G.  brought  this 
action  for  a  mandatory  injunction  to  com- 
pel the  defendants  to  reopen  it: — Held,  re- 
versing the  judgment  of  the  Oourt  of  Appeal, 
2T  A.  R.  04.  20  Occ.  N,  56,  that  audi  user 
could  never  ripen  into  a  title  by  prescription 
of  the  right  of  way,  nor  entitle  G.  to  a  farm 
crossing  on  lot  34.  Outhrie  v.  Camidian 
Pacific  R.  W.  Co.,  21  Occ.  N.  222,  31  S.  C. 
R.    155. 

Serrltedo— Cikofi^e  of  Level — Injurjf  to 
Loioer  Land— Remedy.] — ^The  owner  of  the 
lower  parcel  of  land  is  not  liable  for  dam- 
age suffered  by  the  owner  of  the  higher  par- 
cel by  reason  of  the  lessee  of  the  lower 
parcel  having  changed  the  level,  the  latter 
not  being  the  agent  or  representative  of  the 
owner  of  the  parcel.  2.  The  owner  of  the 
higher  parcel  cannot  even  require  the  owner 
of  the  lower  to  pull  dow^n  at  his  exjiense  the 
obstructions  created  by  his  tenant:  he  can 
only  demand  the  power  to  destroy  tnem  him- 
self at  his  own  charges,  reserving  his  recourse 
in  damages  against  the  lessee  who  did  the 
mischief.  Judgment  in  Q,  R.  11  K.  B.  173 
varied.  Kieffer  v.  BcclUiastiques  du  Simin- 
aire  des  Missions  Strangles,  Q.  R.  13  K.  B. 
89   [1903]   A.  C.  85. 

Serrltiide  —  Enclave  —  Right  of  Way — 
Necessity.] — A  proprietor  whose  land  is  en- 
closed on  all  sides  by  that  of  others,  and 
who  has  no  communication  with  the  public 
road,  cannot  claim  a  way  over  the  land  of  a 
neighbour  w^hich  does  not  offer  the  shortest 
crossing,  unless  it  be  established  in  evidence 
that  the  shortest  crossing  would  be  too  in- 
convenient for  the  use  of  the  enclosed  pro- 
prietor. Judgment  in  Q.  R.  17  S.  C.  522 
affirmed.  Boyer  v.  Perras,  Q.  R.  10  K.  B. 
313. 

Serrltudoa  —  Building  Restrictions  — 
Necessity  for  Renetoal  of  Registration  — 
Party  Wall  —  Deed  —  "  Fastened.**]  —  1. 
Glauses  in  a  deed  of  sale,  prohibitini^  build- 
ing in  certain  materials,  or  for  certain  pur- 
poses, do  not  create  servitudes;  and,  even 
assuming  that  they  do,  such  servitudes,  being 
continuous  non-apparent  servitudes,  are  ex- 
tinguished, as  regards  subsequent  purchasers 
of  the  immovable  sold,  by  want  of  renewal 
of  registration.  2.  The  words  **  ^tablisse- 
ments  qui  pourraient  €tre  de  nature  &  incom- 
moder  les  voisins  et  devenir  un  sujet  de 
plainte,*'  imply  some  substantial  inconven- 
ience exceeding  ordinary  grievances  obliged  to 
endure.  3.  A  proprietor  has  a  right,  under 
Art.  520,  C.  O.,  to  occupy  nine  inches  of  his 
neighbour's  land  for  a  foundation  wall  eigh- 
teen inches  in  thickness.  He  has  also  the  right 
to  erect  upon  his  line,  a  building  which  can 
not  serve  as  a  mitoyen  wall,  such  as  a  wooden 
brick-encased  wall,  but  subject  to  the  obli- 
gation of  demolishing  such  wall  at  his  own 
cost,  in  the  event  of  his  neighbour  construct- 
ing a  mitoyen  wall  between  them;  and  even 
where  the  previously  existing  wall  is  quite 
sufficient  for  his  purposes,  he  will  still  be 
obliged  to  contribute  one-half  of  the  cost  of 
the  mitoyen  wall  if  he  use  it.  4.  The  word 
*' fastened"  (scell^)  in  Art.  534,  C.  C,  is 
sufficiently  complied  with  by  a  moulding  of 
plaster  which  is.  itself,  fastened  in  audi  a 
way  as  not  to  be  removable  without  being 
broken.     5.    The   deed   creating   a   servitude 
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must  sufficiently  indicate  the  dominant  prop- 
erty without  extrinsic  aid.  Sicotte  v.  Mar- 
tin,  Q.   R.   19  &  G.   292. 

Street— Private  Watt — Riifht  of  Access — 
Payment  —  Reservatian  ^-  Indemnity — Cov- 
enant— Future  Payments.] — ^Held,  that  Ck>l- 
lege  street,  in  the  city  of  Toronto,  was,  up  to 
the  year  1889,  a  private  road,  to  which  ad- 
joining owners  acquired  no  right  of  access; 
that  the  reservation  upon  its  dedication  in 
that  year  by  the  University  of  Toronto  to  the 
city  corporation  of  the  right*  of  the  Univer- 
sity to  compel  adjoining  owners  to  pay  for 
the  right  of  access,  was  valid;  that  a  coven- 
ant by  a  vendor  of  land  adjoining  the  street 
in  favour  of  the  purchaser  thereof  to  indem- 
nify him  "  against  the  payment  of  any  money, 
ana  against  all  loss,  costs,  or  damages  he 
may  be  obliged  to  pav  to  secure  access," 
was  therefore  enforceable:  and  that  the  cov- 
enantee could  recover  not  only  the  amount 
of  payments  actually  made,  but  also  the 
amount  of  payments  to  be  made  by  him  in 
the  future,  under  an  agreement  by  which 
he  agreed  to  pay  a  sum  in  instalments  for 
the  right  of  access.  Judgment  of  MacMahon, 
J.,  1  O.  L.  R.  962,  21  Occ.  N.  290,  affirmed. 
Palmer  v.  Jones,  21  Occ.  N.  556,  2  O.  L. 
R.  632. 

W«t«v  Bnjfi^lj'— 'Servitude — Contract — 
Rescission.] — In  the  year  1880  R.,  who  was 
building  an  aqueduct,  found  it  necessary  to 
pass  over  D.'s  land,  and  bound  himself,  in 
consideration  of  being  permitted  to  do  so, 
to  supply  D.  with  as  much  water  for  the  use 
of  his  house,  as  he  had  a  right  to  exi)ect 
from  the  proper  working  of  the  aqueduct, 
on  payment  of  $4  per  annum.  In  1902  R. 
forcibly  broke  the  connection  between  the 
main  pipe  and  D.'s  house  and  cut  off  his 
supply  of  water,  because,  although  D.'s  fam- 
ily had  increased  in  numbers,  he  refused  to 
pay  $9  per  annum  for  the  water : — ^Held,  that 
R.  had  no  right  to  refuse  the  supply  of  water 
so  long  as  he  retained  the  servitude  of  D.'s 
property.  2.  If  a  party  to  a  contract  dis- 
solves it  by  reason  of  infractions,  by  the  other 
party,  of  some  of  its  stipulated  conditions, 
he  must  dissolve  it  in  toto.  Doyon  v.  Roy, 
<).   R.  24   S.   C.    191. 

"Wsktmr  Supply — Servitude — Enforcement 
— Interlocutory  Injunction-.] — If  a  right  to  a 
supply  of  water  is  granted  in  exchange  for 
other  advantages,  it  should  be  considered 
rather  as  a  right  of  servitude  attaching  to 
the  realty  than  as  a  personal  right;  and  an 
interlocutory  injunction  will  be  granted  to 
compel  its  enforcement,  especially  when  the 
respondent  cannot  terminate  it  without  tres- 
passing on  the  land  of  the  applicant.  Chris- 
tin  ▼.  PeU>uquin,  7  Q.  P.  R.  13. 


ECdESIASTICAL  LAWS. 

See  Chubgh — ^Makuaoe. 
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Aotiim     Brovs^t     under     Order     of 

itw    Court— ?roo/    of    Title — Presump- 
tion of  Possession — Nonsuit.]— ^'R.  filed  a  bill 


in  equity  praying  that  M.  might  be  restrained 
from  asserting  tij;le  to  a  lot  of  land,  and  that 
R.  might  be  declared  to  be  entitled  to  the 
lot  in  fee  simple.  The  Judge  in  Equity  dir- 
ected that  R.  bring  an  action  of  ejectment 
against  M.  to  try  the  title.  Both  piirties 
failed  to  prove  a  documentary  title,  and  re- 
lied upon,  and  gave  evidence  of,  title  by  pos- 
session. On  questions  submitted  the  jury 
found  that  R.  and  his  predecessors  in  title 
had  been  in  possession  of  the  lot  since  1876. 
On  this  finding  the  trial  Judge  ordered  a 
verdict  to  be  entered  for  R. : — ^Held,  that  the 
direction  was  right,  and  the  Court  was  not 
obliged  to  treat  the  action  under  the  order  of 
the  Equity  Court  as  an  ordinary  action  of 
ejectment,  and  assume  the  defendant  to  be 
in  possession,  and  nonsuit  the  plaintiff  on 
failure  to  prove  title.  Robertson  y.  Miller^ 
35  N.  B.  Reps.  686.  The  decree  in  equity 
founded  upon  the  verdict  in  this  case  was 
reversed  by  the  Supreme  Court  of  Canada. 

Improvements  —  Tender  —  Condition — 
Description  of  Land.] — In  a  petitory  suit  by 
the  owner  of  land  against  a  possessor,  the 
plaintiff  is  not  obliged  to  tender  with  his 
action  an  amount  for  the  improvements;  he 
is  not  in  default  to  pay  the  amount  until  it 
has  been  fixed  by  the  Court  A  tender  ex- 
pressed to  be  made  without  prejudice,  and 
pour  acheter  sa  paix,  and  under  the  condi- 
tion that  the  party  to  whom  it  is  made  can 
take  it  only  as  a  complete  settlement  of  his 
claim  in  principal,  interest,  and  costs,  is  not 
illegal  and  will  not  be  struck  from  the  re- 
cord on  demurrer;  it  is  not  equivalent  to  a 
payment  of  the  amount,  but  is  a  mere  pro- 
posal. A  tender  is  not  necessarily,  illegal 
by  reason  only  that  there  is  a  condition  at- 
tached to  i^  Where  land  claimed  by  a  peti- 
tory suit  was  situated  in  a  locality  of  which 
there  was  no  cadastral  plan,  and  no  fences 
or  other  boundaries,  the  judgment  was  held 
to  be  executable  and  the  land  to  be  sufficiently 
described  as  the  lot  of  land  situate  at  Fox 
Bay,  Anticosti,  on  which  the  defendant  had 
built  a  dwelling  house  which  he  occupied. 
Menier  v.   Whiting,  Q.  R.  18  S.  C.  113. 

Proof  of  Title — Heir-at-lato — Unrecorded 
Deed — Sale  hy  Adminisiratriw — Presumption 
— Paper  Title — Adverse  Possession — Acts  of 
Possession — Limitation  of  Actions,] — ^An  un- 
recorded deed  from  the  heir-at-law  of.  the 
owner  of  the  fee  to  his  widow  in  occupation 
at  the  time  of  his  death,  which  occupation 
was  continued  by  the  widow  and  her  suc- 
cessors in  title  to  the  time  the  deed  was 
given  and  for  more  than  twenty  years  after, 
is  not  a  deed  by  one  disseised  (the  possession 
not  being  adverse),  but  operate^  as  a  convey- 
ance of  the  heir's  title,  or,  at  all  events,  is 
good  as  a  release  against  the  heir  or  one 
claiming  through  him  under  a  recorded  deed. 
After  a  lapse  of  thirty  ^ears  a  deed  by  an 
administratrix,  under  a.  license  from  the  Pro- 
bate Court  to  sell,  will  be  presumed  to  be 
good,  though  there  is  no  affidavit  of  the  ad- 
ministratrix indorsed  thereon,  as  required  by 
the  Probate  Act  of  1840,  and  no  proof  that 
the  provisions  of  the  Act  as  to  notice  of  sale, 
etc,  were  complied  with.  Adverse  possession 
to  cut  down  a  documentary  title  of  a  defined 
lot  must  be  made  out  clearly  and  satisfactor- 
ily, and  must  be  open  and  exclusive,  of  some 
definite  part  or  of  the  whole;  and  evidence 
of  acts  of  cutting  hay  and  planting  crops  on 
parts  of  the  lot,  the  location  of  which  are 
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not  so  defined  as  to  make  it  possible  to  ad-  i 

judge   their  position   or   boundaries,   amount  I 

only  to  acts  of  trespass.    Cairns  v.  Uorsman,  / 

35   N.   B.   Reps.  436.  i 

Proof  of  Title  —  Heirship— Marriage  — 
Reputation — Impi*ovements  under  mistake  of 
title — Lien — Option  of  taking  land.  Der- 
rick8<m  v.  Ellis,  8  O.  W.  R.  828. 


Right  of  ,Aotioa  by  Owmer  of  RoTor- 
■ion — Rights  of  lessee — ^Entry  by  lessee — Ex- 
clusive right— Oral  lease — Agreement  as  to 
crops.  Penner  v.  Winkler  (Man.).  1  W.  L. 
R.   403. 

Title  —  Adverse  Possession  —  Evidence — 
Neto  Trial.]— K}n  the  trial  of  an  action  of 
ejectment,  where  the  defendant  claimed  title 
by  adverse  possession,  the  Judge,  in  charging 
the  jury,  told  them  that  if  what  the  plain- 
tiff stated  was  true,  it  would  be  difficult  for 
them  to  find  the  defendant's  holding  to  be 
open  and  adverse  to  the  plaintiff.  The  jury, 
however,  found  that  the  defendant  had  title 
by  adverse  possession : — Held,  that  the  ver- 
dict was  not  perverse,  but  there  should  be  a 
new  trial,  as  it  was  against  evidence.  Por- 
ter v.  Brown,  36  N.  B.  Reps.  586. 

Title — Certifioate  under  Land  Registry 
Act — Tarn  Bale — Regularity — Onus  J] — ^In  an 
action  for  the  recovery  of  land,  a  plaintiff 
who  relies  on  a  certificate  of  title  based  on 
a  tax  deed,  is  not  called  upon  to  prove  the 
regularity  of  the  tax  sale  proceedings  until 
the  defendant  shews  some  title  to  the  land 
in  question.  Carroll  v.  City  of  Vancouver, 
10  B.  a  R.  179. 

Trust — Statute  of  Frauds — ^Title  by  pos- 
session— Cdsts.  Sinclair  v.  McNeil,  2  O.  W. 
R.   915. 

Verdict  for  Defendant — New  Trial.] — 
In  an  action  of  ejectment,  where  the  verdict 
is  for  the  defendant,  the  Court  will  not  or- 
dinai'ily  grant  a  new  trial,  unless  special 
circumstances  exist  which  prevent  the  plain- 
tiff from  bringing  another  action.  Tohique 
Salmon  Club  v.  McDonald,  36  N.  B.  Reps. 
589. 
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See  CRIMINAL  Law- 

TION — PUCADING 
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INSUBANOE  —  OPPOSI- 

-  vendob  and  Pub- 


elections. 

See  Municipal  Euections — ^Pabuamentaby 

ExxcnoiTB. 


ELECTBIC  COMPANIES. 

See  Assessment  and  Taxes — Company 

CONTBACT. 


EMBEZZLEMENT. 


See   EXTBADITION. 


EMBLEMENTS. 

Bee  Landldbd  and  Tenant. 


EMMENAGOGUE. 


See  Gbiminal  Law. 


^MPHTTEUSIS. 


See  Railway. 


EMPLOTEBS'  UABIUTT  ACT. 

See  Mabteb  and  Sebvant. 


ENOINEEB. 
See  Municipal  Ck>BSOBATioNs. 


EQUALIZATION  OF  ASSESSMENTS. 


See  Assessment  and  Taxes. 


EQUITABLE  ASSIGNMENT. 

Tnut — Bill  of  Exchange.]  —  McE.,  who- 
had  mortgaged  certain  land  to  P.  to  secare  a 
sam  of  $&,000,  conveyed  it  to  McK.  and 
M.  in  trast  for  McK.,  subject  to  a  life  estate 
to  McE.,  McK.  assuming  and  covenanting  to- 
pay  off  |1,500  of  the  mortgage  debt,  and 
McE.  covenanting  to  pay  off  the  balance. 
Subsequently,  on  the  4th  January,  1900, 
McE.,  who  had  a  deposit  account  with  M., 
who  was  a  private  banker,  authorized  M. 
to  pay  $650  to  P.  on  the  mortgage,  and  for 
such  purpose  signed  the  following  document: 
"  B,  M.  &  Co.,  Bankers.  Pay  to  P.  (on  mort- 
gage McE.*s  share)  or  bearer  $650;"  which 
he  delivered  to  M.,  who  a  day  or  two  after- 
wards informed  P.  of  his  having  the  money, 
though  he  did  not  tell  him  of  the  execution  of 
the  document,  and  he  also  notified  McK.  P. 
said  he  did  not  want  the  money  before  the 
beginning  of  next  month,  and  M.  did  not 
pay  over  the  money  until  the  29th  January, 
and  after  the  death  of  McE.,  who  had  died  in 
the  meantime,  of  which  all  the  parties  had 
notice: — Held,  by  Falconbridge,  C.J.,  K.B.,. 
that  under  s.  72,  s.-s.  2,  and  s.  74.  of  the 
Bills  of  Exchange  Act,  53  V.  c.  33  (D.).  the 
document  was  not  a  cheque,  being  drawn  on 
a  private  bank,  but  a  bill  of  exchange,  and 
that  it  was  not  revoked  by  McB.'s  death. 
On  appeal  to  a  Divisional  Court,  the  judg- 
ment was  aflirmed,  but  on  the  ground  that 
the  transaction  amounted,  either  to  an  equit- 
able assignment  of  the  $650,  or  a  trust  to 
pay  over  same  to  P.,  wnich  became  irrevoc- 
able on  its  being  communicated  to  the  par- 
ties and  assented  to  by  them.  Trunkfield' 
V.  Proctor,  21  Occ.  N.  519,  2  O.  L.  R.  326. 

See   Attachment   of    Debts — Ohosb  in 
Action — ^Assionkent  of. 
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EQiriTABLE  CHAAOE. 


8ee  DowEB. 


EQTTITABLE  ESTATE. 


See  DowKB. 


EQUITABLE  EZECTTTION. 

Deelasatory  Jndsment — ^Foreign  Judg- 
ments— ^Appearance — ^Attornment  to  jurisdic- 
tion— Statute  of  Limitations — ^Absence  from 
Province.  Sietoart  v.  CMhord,  2  O.  W.  R. 
168,  5M,  6  O.  L.  R.  262. 

Interest  in  Load — Rule  H& — Sale  under 
Judgment  —  Cancellation  —  Ooneideration — 
Crop^aymenU,}  —  In  1899  the  plaintiff 
recovered  judgment  against  W.,  and  re- 
gistered and  kept  in  force  a  certificate 
thereof.  On  the  2nd  July,  1901,  the  defend- 
ant H.  entered  into  an  agreement  to  buy  land, 
paying  for  it  in  instalments.  A  few  days 
later  H.  agreed  to  sell  this  land  to  W.  for 
a  higher  price,  to  be  paid  by  the  delivery  of 
half  the  grain  raised  each  year,  without  any 
provision  to  pa^  in  cash.  The  plaintiff  took 
proceedings  under  Rule  743  to  have  W.'s  in- 
terest in  the  land  sold,  and  an  order 'for  sale 
was  made.  The  plaintiff  then  offered  to  re- 
deem H.  Before  the  order  for  sale  H.  had 
served  on  W.  a  notice  purporting  to  cancel 
the  agreement  for  default,  and  later  noti- 
fied the  plaintiff  of  the  cancellation: — ^Held, 
that  H.  would  have  had  no  right  to  cut  ot^, 
in  the  manner  he  did  and  without  notice  to 
the  plaintiff,  the  plaintiff's  claim  against 
W.'s  interest,  if  that  claim  were  one  which 
could  be  enforced*  But  the  nature  of  the 
agreement  between  H.  and  W.  was  such  that 
W.  could  not  have  assigned  his  interest  to 
anyone  without  H.'s  consent.  In  Uie  case 
of  a  crop-payment  agreement,  such  as  the 
present  one,  an  assignee  of  W.,  while  keeping 
within  the  purcliaser's  covenants,  would  per- 
haps not  raise  half  of  the  crops  that  W. 
would,  and  might  drag  out  interminably  the 
final  payment  for  the  land.  If,  therefore.  W. 
could  not  assign  his  interest,  the  plamtiff 
had  no  rights  against  it  under  his  registered 
certificate  of  judgment,  as  he'  could  not  claim 
upon  land  which  W.  could  not  charge  under 
his  hand  and  seal  in  his  (the  plaintiff's) 
favour.  There  being  no  provision  for  pay- 
ment of  the  land,  other  than  by  the  crop- 
payments,  W.  could  not,  either  before  or  after 
receiving  the  notice  of  cancellation,  have 
forced  H.  to  take  payment  in  cash.  As  H. 
could  not  be  compelled  to  take  payment  from 
W.,  the  plaintiff  could  not  force  him  to  accept 
his  (the  plaintiff's)  offer  to  pay  off.  Mc- 
Gregor  v.  Withere,  24  Occ.  N.  252,  1  W. 
L.  B.  429. 


imre  ia  Estate — ^Indebtedness  to  estate 
— Formation  of  company  —  Assignment  of 
debtor's  interest  —  Priority  over  creditors' 
claims.  Union  Bank  of  Canada  Y.  Brigham, 
2  O.  W.  R.  099. 


lK-20 


See  Re^ceiveb. 


EQinTABLE  INTEBEST. 


See  Landlord  and  Tenant. 


EQTTITABLE  UEN. 


See  Sale  of  GtOOds. 


EQTTITABLE  HOBTGAOE. 

See   BAirKBUFTOY  AND  InSOLiVENCT. 


EQTTITABLE  BELIEF. 

See      OOUBTS — ^FEAUDULENT     CblWETAlVOB 

I N  JUNCTION — Judgment — Receiveb. 


EQTnTT  OF  BEDEHFTION. 


See  DowEB — Execution. 


EBOSION. 

See  Cbowth. 


EBBOB. 

See  Appeal  —  (}bihinal  Law- 
DmsioN   OoUBTS. 


ESCAPE. 


See  Criminal  Law. 


ESCHEAT. 


See  CJoNSTiTUTiONAL  Law. 


ESCBOW. 

See — Deed— Specific  Performance. 


ESTATE. 

Teaanta  in  Goatnion — Joint  Tenants — 
Title  hff  Prescription  —  Statute  of  lAmita- 
tionsJ] — ^Where  of  ^y^  tenants  in  common 
of  a  farm,  tbree  acquired  a  title  against  the 
other  two  by  virtue  of  the  Statute  of  Limi- 
tations:— Held,  that  the  title  so  acquired  by 
the  three  tenants  in  common  was  a  joint  ten- 
ancy of  the  two-fifths,  and  they  were  then 
tenants  in   common  of  Uieir  original  three- 
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fifths,  and  joint  tenants  of  the  two-fifths  so 
acquired.  In  re  Livingstone,  21  Occ  N.  521, 
2  O.  L^  R.  381. 

See  MoBTQAOB — Wnx. 


ESTOPPEL. 

Oharse  on  Land — Lien  memorandum — 
Representation  as  to  ownership — Subsequent 
conduct-— Bxtension  of  time  for  payment — 
Conditional  sale  of  goods — Lien — ^Acceptance. 
John  Abett  Co.  v.  Hombtf  (Mian.),  1  W.  L. 
R.  3. 

Deed — Priviet  in  Estate  —  Reservation — 
Mines  and  Minerals — Acti<m»]  — A  person 
who  had  acquired  title  by  possession  to  cer- 
tain lands,  nevertheless,  afterwards  took  a 
conveyance  from  the  owner  by  paper  title, 
for  an  expressed  consideration  of  $900,  re- 
serving to  the  grantor  the  mines  and  min- 
erals, and  gave  a  mortgage  back  for  $300, 
**  saving  and  excepting  the  mines,  which  said 
mortgagor  has  no  daim  to:'* — ^Held,  that 
this  did  not  revest  the  mines  in  the  grantor, 
nor  was  a  subsequent  owner  estopped,  by  the 
exception  in  the  mortgage,  from  claiming 
the  mines  as  against  one  deriving  title  from 
the  grantor,  the  action  not  being  based  on 
the  mortgage,  but  being  wholly  collateral  to 
it  Dodge  v.  Smith,  22  Occ.  N.  52,  3  O.  L. 
R.  306,  1  O.  W.  R.  46,  808,  2  O.  W.  R,  561. 


L — Patent  for  mining  land — Registra- 
tion— ^Miortgage^Notice.      Barr    v.    Bird^    1 

o.  w.  a.  30. 


lim  for,  by  president  of  company 
— A  nmial  atatement.  Lindsay  v.  Stratkroy 
Petroleum  Co,,  1  O.  W.  R.  355. 


ESTBEAT. 


See  CRIMINAL   Law. 


EVICTION. 

See  Landlord  and  Tenant  —  Vendor  and 

Purchaser. 


EYIDEHCE. 

I.  Admibibiuty,  612. 
II.  Afpidavtts,  619. 
III.  Corroboration,  610. 
IV.  Crbdibilitt  of  Witnrsses,  620. 
y.  Documentary  Bvidence,  621. 
VI.  Foreign  Commission,  622. 
VII.  Secondary  E^videnob,  626. 
VIII.  Witnesses,  627. 
IX.  Other  Cases.  629. 


I.  Admissibility. 


Adiniaaliiiui  —  DevisihUity — Commence- 
ment of  Proof  in  Writing.] — Where  a  con- 
tract is  admitted  to  have  been  entered  into  by 
the  party  against  whom  it  is'  set  up,  no 
commencement  of  proof  In  writing  is  neces- 
sary in  order  to  permit  of  the  reducing'  of 
evidence  by  parol  as  to  the  amount  of  the 
consideration  or  as  to  the  conditions  of  the 
contract.  In  such  a  case,  the  rule  that  ad- 
missions cannot  be  divided  against  the  party 
making  them  does  not  apply.  Campbell  v. 
Young,  23  Occ.  N.  38,  32  S.  C.  R.  547. 

AJmfariomi  —  Divisibility  —  Commence- 
ment of  Proof  in  Writing  —  Architect — Plans 
— Agreement.]  —  In  an  action  brought  by 
architects,  claiming  fees  for  the  preparation 
of  sketches  or  designs  for  the  defendant,  the 
latter,  when  examined  as  witness,  admitted 
that  the  sketches  had  been  prepared  for  him 
by  the  plaintilb,  but  stated  that  there  was 
an  understanding  that  they  were  not  to 
be  paid  for  unless  used  by  him,  and  that 
they  had  not  been  used.  It  appeared  that 
the  defendant,  at  the  time  the  plans  were 
invited,  had  not  yet  purchased  the  land  foi 
the  proposed  buildings,  and  that  he  had  asked 
for  plans  from  several  architects: — ^Held, 
that  the  admission  of  the  defendant  could 
not  be  divided,  for  the  purpose  of  obtaining 
a  commencement  of  proof,  there  being  no 
improbability^  in  his  statement,  or  indication 
of  bad  faith,  or  other  circumstance,  to  bring 
the  case  within  the  exceptions  of  60  V.  c 
50,  8.  20  (Q.),  amending  Art.  1243  of  the 
Civil  Code.     Co:t  v.  Pacaud,  Q.  R.  23  S.  C.  9. 

Admlssiona — Withdrawal — Leave — Motion 
for  Judgment.] — After  all  parties  had  agreed 
upon  a  statement  of  facts,  and  the  plaintiff 
had  served  notice  of  motion  for  judgment 
thereon,  he  delivered  a  statement  of  claim 
and  served  on  the  defendants  a  notice  with- 
drawing the  statement  of  facts  and  counter 
manding  the  notice  of  motion.  One  of  the 
defendants  then  moved  for  judgment  on  the 
statement  of  facts,  which  had  not  been  filed: 
— ^Held,  that  it  was  not  necessary  for  the 
plaintiff  to  make  an  independent  motion  to 
be  relieved  from  his  admissions  contained 
in  the  statement  of  facts,  which  had  not 
been  acted  upon  or  brought  before  the  Court; 
after  the  filing  of  the  statement  of  claim 
and  the  notice  of  withdrawal,  it  was  not 
competent  for  the  plaintiff  to  get  judgment 
on  the  statement  of  facts ;  and  if  the  sanction 
of  the  Court  were  needed  for  the  course  taken 
by  the  plaintiff,  it  might  be  given  upon  the 
defendant's  motion,  ^ast  v.  O'Connor,  21 
Occ.  N.  28,  19  P.  R.  301. 

Appeal  —  Acquittal  for  Perjury  at  Trial 
of  Action,^ — For  perjury  alleged  to  have  been 
committed  by  the  defendant  at  the  trial  of 
this  action,  he  was  tried  and  acquitted  before 
the  hearing  of  an  appeal  in  the  action, 
and,  on  the  appeal,  his  counsel  moved  the  full 
Court  to  be  allowed  to  read  the  verdict  of 
the  jury  in  the  criminal  trial.  The  motion 
was  refused.  Borland  v.  Coote,  24  Occ.  N. 
383,  10  B.  C.  R.  493. 

Books  of  Aooomit — Improper  Reception 
— New  Trial  —  Goods  Sold — Admissions  of 
Defendant.] — In  an  action  for  the  price  of 
goods  sold  and  delivered,  to  which  the  defence 
set  up  was  that  the  goods  in  question  were 
only  delivered  to  the  defendant  as  manager 


613 


EVIDENCE. 


614 


of  the  plaintiifo'  bnsinen  and  not  otherwise, 
books  of  account  kept  by  the  plaintiffs  were 
received  in  evidence  against  the  defendant : — 
Held,  that  the  evidence  in  qnestion  was  im- 
properly received;  and  the  Court,  being  un- 
able to  say  with  certainty  that  the  evidence 
did  not  enter  into  the  materials  that  produced 
upon  the  mind  of  the  trial  Judge  the  conviction 
expressed  in  his  judgment  in  favour  of  the 
plaintiffs,  and  being  unable  to  say  with  cer- 
tainty what  the  judgment  of  the.  trial  Judge 
excluding  the  evidence  improperly  received 
would  have  been,  directed  a  new  trial.  It 
was  argued  that  the  reception  of  the  books 
of  account  was  "harmless  error,"  inasmuch 
as  they  could  only  have  been  received  to  fix 
the  value  of  the  goods  sold  and  delivered, 
and  such  value  was  fixed  independently  of  tiie 
books  by  the  admission  of  the  defendant. 
The  whole  question  in  dispute  being  whether 
the  defendant  was  a  purchaser  or  not,  and 
there  being  evidence  that  he  was  not  aware 
that  the  plaintiffs  were  making  a  claim 
against  him  until  shortly  before  the  action 
was  brought,  the  admission  relied  upon  being 
^  vague  in  its  character,  and  the  amount  of 
goods  sold  being  only  capable  of  being  ascer- 
tained from  the  plaintiffs'  books: — ^Held,  that 
the  admission  was  not  of  the  nature  or  effect 
which  such  an  argument  required.  Semble, 
if  it  were  conceded  that  the  defendant  was  a 
purchaser  of  the  goods  s^nt,  the  evidence  as 
to  his  admissions  on  this  point  would  prob- 
ably  suflSce  to  fix  the  amount.  Caratens  v. 
Aluffffah,  37  N.  8.  Reps.  361. 

-  '  j» 
•a 
^  Ommmm  of  Deatli  —  Wap — yon-repair  — 

Negligence — State^nentB  of  Person  Injured — 
Ret  OeBtm — Other  Evidence.] — In  an  action 
brought  by  the  father  and  mother  of  a  young 
girl  to  recover  damages  in  respect  of  her 
death,  which  resulted,  as  was  alleged,  from  a 
fall  on  a  stone  in  a  highway  under  the  con- 
trol of  the  defendants,  it  was  proved  that 
the  stone  in  question  had  been  a] lowed  to 
remain  for  a  long  time  in  a  part  of  the  high- 
way used  by  foot  passengers;  that  several 
persons  had  tripped  over  it ;  that  the  deceased 
had  left  her  house  on  a  certain  evening  to  go 
to  another  honse,  the  direct  route  to  which 
'would  be  by  the  highway  in  question;  that 
she  came  to  the  other  house  apparently  suffer- 
ing great  pain,  and  stated  that  she  had 
tripped  on  the  stone  and  hurt  herself;  that, 
about  the  time  she  would  in  the  ordinary 
course  have  been  passing  the  place  in  ques- 
tion, a  witness  saw  a  young  girl,  whose  de- 
scription answered  to  that  of  the  deceased, 
lying  beside  the  stone,  who  stated  to  him  that 
she  had  fallen  on  the  stone  and  hurt  herself; 
and  that  the  girl  died  from  peritonitis  result- 
ing, in  the  opinion  of  the  doctor  who  attended 
her,  from  an  injury  such  as  would  have  been 
the  result  of  a  fall  on  a  stone: — Held,  €hat 
the  statement  of  the  deceased  to  her  friends 
at  the  house  to  which  she  came,  and,  assum- 
ing that  the  identity  had  been  proved,  her 
statements  while  lying  near  the  stone,  were 
not  admissible  in  evidence  as  part  of  the  res 
gests,  these  being  at  most  statements  made 
in  reference  to  the  accident  after  it  had 
happened,  and  after  the  deceased  had  had 
time  for  consideration,  distinguishable  there- 
fore from  those  involuntary  and  contempor- 
aneous exclamations  made  without  time  for 
reflection,  which  alone  are  properly  admis- 
sible as  part  of  the  res  gestae.  Regina  v.  Mc- 
Mahon,  18  O.  R.  502,  applied.  But  the 
identity  of    the    deceased    with    the    person 


seen  by  the  witness  lying  near  the  stone 
was  established;  and,  excluding  her  state- 
ments, there  was  ample  evidence  to  justify 
the  conclusion  that  the  deceased  hadTreceived 
injuries  by  falling  on  the  stone;  and,  as  the 
highway  was  by  reason  of  the  presence  of 
the  stone  in  a  dangerous  condition  and  out  of 
repair,  the  defendants  were  liable.  Gamer 
V.  Township  of  Stamford,  24  Occ.  N.  52,  7  ' 
O.  L.  R.  50.  2  O.  W.  R.  1167. 

Ooafemdom  of  Judsmeat — Pleading — 
Estoppel  hy  Record.] — A  confession  of  judg- 
ment^ for  a  portion  of  plaintiff's  claim,  is  a 
judicial  admission  of  the  plaintiff's  right  of 
action,  and  constitutes  complete  proof,  against 
the  party  making  it.  Judgment  appealed 
from  reversed  and  judgment  at  the  trial,  Q. 
R.  21  8.  C.  211,  restored.  Hudon  Ck)tton  Co. 
V.  Canada  Shipping  Co.,  13  S.  C.  R.  401, 
followed.  Great  North  West  Central  R.  W. 
Co.  V.  Charlebois,  [1899]  A.  C.  114.  26  S. 
C.  R.  221,  distinguished.  Citizens'  Light  and 
Power  Co.  v.  Town  of  8t,  Louis,  24  Occ.  N. 
165,  34  8.  C.  R.  405. 

Gopy  of  P1a|i — Crown  Lands — Descrip- 
tion %n  Orant  —  Plan  of  Survey  —  Certified 
Copy,] — ^The  provisions  of  s.  20  of  the  EJvi- 
dence  Act,  R.  8.  N.  8.  1900  c.  160,  do  not 
permit  the  reception  of  a  certified  copy  of  a 
copy  of  a  plan  of  survey  deposited  in  the 
Crown  lands  ofllce,  to  mak^  proof  of  the  ori- 
ginal annexed  to  the  grant  of  lands  from  the 
Crown.  Nova  Scotia  Steel  Co,  v.  Bartlett, 
So  S.  C.  R.  527. 

Gross-ozaniliiatioii  of  Psjrtj  on 
AfidA.-vlt.] — Where  a  party  has  been  cross- 
examined  on  an  afiBdavit  made  by  him,  the 
opposite  party  can  use  such  examination  at 
•  ho  trial  as  evidence  in  rebuttal  of  the  evi- 
dence of  the  same  party.  Livingstone  v.  Col- 
pitts,  21  Occ.  N.  102,  4  Terr.  L.  R.  441. 


Gustom  of  GonuBoroe  —  Proof  of.]  — 
Evidence  may  be  given  of  the  usage  of  com- 
merce not  only  when  the  terms  of  the  con- 
tract are  ambiguous,  but  even  when  the  in- 
tention of  the  parties  is  not  clearly  shewn 
according  to  the  circumstances  of  the  trans- 
action. Prior  V.  Atkinson.  Q.  R.  19  8.  C. 
210. 

Depositions — Special  Examiner  —  Wrong 
Person — Suppression.] — An  order  appointed 
**  E.  K.  A.  of  Neihart,  Montana,  U.S.A.,  a 
justice  of  the  peace,**  a  special  examiner  to 
take  the  depositions  of  certain  witnesses;  the 
depositions  were  in  fact  taken  by  one  G.  P. 
M-.  a  justice  of  the  peace,  it  appearing  that 
EL  K.  A.  had  ceased  to  hold  office,  and  that 
G.  P.  M.  was  his  successor  in  office.  An 
agent  for  each  party  appeared  on  the  taking 
of  the  depositions,  and  it  did  not  appear  that 
any  objection  was  made  to  G.  P.  M.  taking 
the  depositions : — Held,  that  the  depositions 
were  taken  by  G.  P.  M.  without  authority 
and,  therefore,  could  not  be  used  in  evidence. 
Held,  also,  that  the  depositions  being  taken 
without  authority  and  'being  not  merely 
irregular,  a  substantive  motion  to  suppress 
was  not  necessary,  and  that  the  objection 
could  be  taken  upon  their  being  tendered  in 
evidence.  Claverie  v.  Oory^  Pagnac  v. 
Claverie,  4  Terr.  L.  R.  470. 

Depositions      at      Former      Trial  — 

Divorce,]  —  In  divorce  proceedings  the  evi- 
dence of  a  witness  who  cannot  be  found,  given 
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at  a  former  trial  proying  misconduct,  may  be 
read  over  to  the  petitioner  at  the  trial  and 
verified  by  her  aa  a  correct  note  of  the  evi- 
dence as  given  by  the  witness  and  used  as 
proof  of  misconduct.  GunUffe  v.  CunUffe,  8 
B.  C.  R-  18. 

Depositions   in  AnotKor  AotiLon.]    — 

The  provision  of  art.  292,  O.  P.,  "A  Judge 
may  order  that  the  evidence  taJcen  in  one 
action  may  serve  in  another/'  must  be  inter- 
preted as  applying  to  evidence  not  already 
tal^en,  but  which  is  to  be  taken,  the  parties 
being  aware  at  the  time  that  it  will  be  use- 
ful in  another  cause.  Boutin  v.  Traders^ 
Advertising  Co.,  5  Q.  P.  B.  358. 

Depositions  in  Fomer  Aetlon  —  Ad- 
missibility—  Lack  of  opportunity  for  cross- 
examination.  Oraham  v.  Frank  (T.T.),  1 
W.  L.  B.  510. 

Depositions  of  Pajrtj  in  Fomer  Ao- 
tion.] — Ray  v.  Port  Arthur,  Duluth^  and 
Western  R,  W.  Co.,  Ray  v.  Middleton,  2  O. 
W.  B.  345,  3  0.  W.  B.  leO. 

Depositions  of  Witnesses — Use  on  Mo- 
tion for  Nef€  Trial — Contradicting  Evidence 
Oiven  at  Trial.] — ^The  plaintiff,  having  given 
notice  of  motion  for  a  new  trial  on  the  ground 
of  surprise,  in  that  certain  witnesses,  called 
for  the  plaintiff,  had  withheld  evidence  which 
they  could  have  given  in  his  support  at  the 
trial,  and  were  willing  to  give  such  evidence 
if  a  new  trial  were  granted,  subpoenaed  three 
of  these  witnesses  under  Bule  491,  for  exam- 
ination before  a  local  registrar  upon  the  mo- 
tion for  a  new  trial: — ^Held,  that  Bule  491 
applies  to  motions  for  a  new  trial  pending 
before  a  Divisional  Court.  Held,  however, 
that  evidence  of  persons  who  had  been  wit- 
nesses at  the  trial,  that  the  evidence  they  then 
gave  was  not  in  fact  true,  and  that  certain 
statements  made  by  them  before  trial  to  the 
plaintiff's  solicitor  (which  was  avowedly  the 
evidence  sought  to  be  obtained  here  by  the 
examination  in  question)  were  true,  would 
not  be  receivable.  Ruskton  v.  Grand  Tntnk 
R.  W.  Co..  23  Occ.  N.  295,  6  O.  L.  B.  425, 
2  O.  W.  B.  654. 

Depositions  of  Witness  at  Former 
Trial — ^Bejection  —  No  substantial  miscarri- 
age, Glasgow  v.  Toronto  Paper  Manufac- 
turing Co.,  5  O.  W.  B.  104. 

Deposition  of  "Witness  befor« 
Coroner's  Inqnest  —  Action  under  Fatal 
Accidents  Act  —  Admissibility.  Fleming  v. 
Canadian  Pacific  R.  W.  Co.,  5  O.  W.  B. 
588,  589,  805. 

Depositions  on  DiseoTory — Ex-officer  of 
Corporation.]  —  If  an  appointment  is  taken 
out  for  the  examination  for  discovery  of  an 
ex-officer  of  a  corporation,  and  the  corpora- 
tion's solicitor  does  not  attend,  and  gives 
notice  that  he  will  object  to  the  deposition 
being  received  at  the  trial : — Held,  following 
Osier,  J.A.,  in  Leitch  v.  Grand  Trunk  B.  W. 
Co..  13  P.  B.  369,  that  it  should  not  be  re- 
ceived. Bank  of  British  Columbia  v.  Oppen- 
heimer,  7  B.  C.  B.  448. 

Depositions  on  Discovery — Ex-officer  of 
Corporation,] — On  an  examination  for  dis- 
covery of  an  ex-officer  of  a  corporation  the 
corporation's   counsel    attended   and   objected 


to  certain  questions  being  put : — ^Held,  that  the 
deposition  was  admissible  at  the  trial.  Walk- 
ley  V.  City  of  Victoria,  7  B.  O.  B.  481. 

Depositions  on  DiseoTory — Ex-officer  of 
Corporation.] — An  examination  for  discovery 
of  an  ^-officer  of  a  corporation  is  not  inad- 
missible at  the  trial  merely  because  the  per- 
son examined  was  not  such  officer  at  the  time 
of  examination.  British  Columbia  Electric  R. 
W.  Co»  V.  Manufacturers  Guarantee  and  Acci- 
dent Ins.  Co.,  7  B.  G.  B.  512. 

Depositions  on  DiseoTory  —  Officer  of 
Company.] — On  an  examination  for  discovery 
of  the  plaintiffs'  manager  the  plaintiffs  took 
no  part: — Held,  that  tiie  deposition  was  ad- 
missible at  the  trial.  RoytU  Bank  of  Canada 
V.  Harris,  8  B.  C.  B.  868. 

Depositions  on  JHmootbtj — Parties.] — 
The  depositions  of  the  defendant  B.  taken  at 
the  instance  of  the  plaintiff  for  the  purposes 
of  discovery  before  the  trial,  under  Bule  201 
of  the  Judicature  Ordinance,  N.  W.  T.,  and 
offered  and  received  in  evidence  at  the  trial 
under  Bule  224,  were  held  admissible  as  evi- 
dence, not  only  as  against  the  defendant  B., 
but  also  as  against  his  co-defendants,  all  the 
defendants  being  members  of  the  committee  of 
management  of  an  unincofporated  associa- 
tion, and  all  being  represented  on  the  examin- 
ation of  the  defendant  B.  by  the  same 
counsel,  who  had  the  opportunity  of  cross- 
examining  B.  if  he  wished  to  do  so,  and 
did  in  fact  cross-examine  him.  Allen  v.  Allen, 
ri894]  P.  246,  followed.  Saltmarsh  v.  Hardy, 
42  L.  J.  Gh.  422,  distinguished.  Carte  v. 
Dennis,  21  Occ.  N.  267,  5  Terr.  L.  B.  30. 


Entries  in  Merekant's  Books  —  Oral 
Testimony — Admissions.] — ^The  entries  made 
by  a  merchant  in  his  books  must  be  accepted 
as  presumably  representing,  faithfully  and  cor- 
rectly, the  facts;  and,  unless  an  error  is 
established  by  legal  proof,  they  are  evidence 
against  him:  arts.  1226,  1227,  O.G.  2.  The 
oral  testimony  of  the  merchant  himself  can- 
not destroy  such  proof,  and  as  against  him. 
does  not  constitute  legal  proof  to  the  con> 
trary.  3.  An  authentic  act  may  be  contra- 
dicted and  its  terms  may  be  changed  by  a 
judicial  admission  of  the  party  against  whom 
such  admission  is  invoked.  Resther  v.  Matte , 
Q.  B.  13  K.  B.  198. 

Eridenee  Taken  in  Anotker  Ganse  — 

Adjudication.]— Artic]es  291  and  292,  O.  P., 
relate  only  to  the  trial  of  causes  pending  and 
tried  at  the  same  time:  therefore,  evidence 
taken  in  a  cause  already  adjudicated  upon 
cannot  serve  as  evidence  in  a  pending  cause. 
Quebec  Central  R.  W.  Co.  v.  Didnne,  4  Q.  P. 
B.  424. 

General  Reputation  of  Honse  —  Affi- 
davits.]— Held,  that  evidence  of  the  general 
reputation  of  a  house  in  which  a  Ohinese 
immigrant  has  lived  is  admissible  in  habeas 
corpus  proceedings  directed  against  the  Col- 
lector of  Gustoms  who  is  detaining  such 
immigrant  for  deportation  to  Ghina  on  the 
ground  that  she  is  a  prostitute.  An  affidavit 
drawn  up  in  a  language  not  understood  by 
the  deponent,  may  be  read  in  Gourt  if  it  ap- 
pears from  the  jurat  that  it  was  first  read 
over  and  interpreted  to  deponent.  In  re  Ah 
Gway,  2  B.  G.  B.  343.  not  followed.  In  re 
Fong  7uk,  21  Occ.  N.  490,  8  B.  G.  B.  118. 
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lai^roper  Admisaion  —  Hearsay  —  De- 
claratton9  of  Deceased  Persons — Plan  Filed 
in  Crown  Land  Office — Certified  Copy — Wit- 
nesses and  Evidence  AcW\ — On  the  trial  of 
an  action  for  damages  for  trespass  to  land, 
witnesses  were  permitted,  notwithstanding  the 
objection  of  the  plaintiff's  counsel,  to  give 
evidence  of  what  they  had  been  told  or  un- 
derstood, and  of  declarations  of  deceased  per- 
sons, in  relation  to  lines  and  boundaries  in 
dispute.  Also  a  certified  copy  of  a  plan  found 
in  the  Grown  land  office,  and  supposed  to 
relate  to  the  property  in  dispute,  was  received 
in  evidence:  —  Held,  that  the  evidence  was 
wrongly  received,  and  that  the « verdict  for  the 
defendant,  enterjed  upon  the  -findings  of  the 
jury,  must  be  set  aside  with  costs;  and  that 
the  statute  (Witnesses  and  ESvidence  Act, 
R.  8.  N.  S.  1900,  c.  160,  s.  20),  making  ad- 
missible in  evidence  plans  on  file  in  the  Crown 
land  office,  was  one  that  must  be  strictly  con- 
strued. Bartlett  v.  Nova  Scotia  Steel  Co.,  37 
N.  S.  Reps.  259. 


Indeeent  Assault — Complaints  to  Hus- 
band,}— In  an  action  for  damages  by  a  hus- 
band and  wife  for  assaults  alleged  to  have 
been  conmiitted  on  the  wife,  under  circum- 
stances which  made  them  the  criminal  offence 
of  an  attempt  to  commit  rape  or  an  indecent 
assault: — ^Held,  that  evidence  of  statement 
and  complaints  made  by  the  wife  to  the  hus- 
band after  the  alleged  assaults  took  place  was 
properly  received.  Hopkinson  v.  Perdue,  24 
Occ.  N.  339,  8  O.  L.  R.  228,  3  O.  W.  R.  934. 

Kmowledge  of  Trial  Judge  of  Facts 
Ia  AnotlieT  Action.]  —  Where  it  was 
evident  from  the  conduct  of  counsel  on  both 
sides  that  they  took  it  for  granted  that  the 
trial  Judge  had  knowledge  of  certain  facts 
established  in  another  action  which  had  been 
tried  before  him  with  a  jury,  and  out  of 
which  this  action  arose,  and  that  for  that 
reason  no  evidence  was  given  of  such  facts: 
Held,  that  the  trial  Judge  might  prc^rly 
make  use  of  his  knowledge.  Pease  v.  Town 
of  Moowmin,  5  Tterr.  L.  R.  207. 

Parol  Evidence — Cheque — Deposit  of,  as 
Security — Commercial  Matters,] — Bills  of  ex- 
change, promissory  notes,  and  cheques  are 
commercial  terms  by  themselves,  and  with  re- 
spect to  all  persons  and  all  contracts  or  trans^ 
actions  relating  thereto  are  commercial 
matters.  Therefore,  one  who  alleges  that  he 
has  given  a  cheque  to  another  as  security 
for  an  obligation  which  he  has  assumed  to 
the  holder  of  the  cheque  to  attempt  to  collect 
the  amount  of  the  latter's  deposit  in  a  bank 
in  liquidation,  may  prove  his  allegation  by 
oral  testimony.  Town  of  Maisonneuve  v. 
rhartier,   Q.  R.  20  S.  C.  518. 

Parol  ISwidenee— Trust.] — Among  other 
claims  in  this  action,  the  plaintiff  asked  to 
have  it  declared  that  the  purchase  made  by 
the  defendant  of  a  lot  of  land  was  made  to 
him  as  trustee  and  agent  tor  the  plaintiff, 
and  that  the  plaintiff  was  entitled  to  the 
profits  and  an  account.  There  was  no  writing 
evidencing  the  alleged  trust: — Held,  that  the 
plaintiff  was  at  liberty  to  prove  by  parol 
evidence  (if  he  could  do  so)  the  existence  of 
the  alleged  trust.  The  authorities  are  con- 
flicting. Bartlett  v.  Pickersgill,  1  Cox  16,  1 
Bden.  515,  4  Bast  577,  Heard  v.  Pilley,  L.  R. 
4  Ch.  548,  James  v.  Smith,  [1891]  1  Gh.  at 
p.    887,    and     Rochefoucauld    v.    BousCead, 


[1897]  1  Ch.  196,  discussed.  Held,  however, 
that  the  evidence  in  this  case  failed  to  prove 
the  trust.  Hull  v.  Allen,  22  Occ.  N.  138,  1 
O.  W.  R.  151.  782. 

Parol  Evidence  —  Contradicting  Valid 
Writing — Commencement  of  Proof  by  Writ- 
ing— Documents  —  Inscription  de  FaiM?.]  — 
Oral  evidence  will  not  be  admitted  to  contra- 
dict the  terms  of  a  writing  validly  made 
whether  as  a  commencement  of  proof  by 
writing  or  any  other  kind  of  oral  testimony. 
2.  An  inscription  de  faux  is  only  required 
when  it  is  desired  to  prove  the  falsity  of  what 
a  public  ofiBcer  declares  that  he  saw  or  heard 
himself.  0*Malley  v.  Ryan,  Q.  R.  21  S.  C. 
566. 

Parol  Evidence — Work  Done — Request,] 
— On  a  claim  for  repairs  done  by  the  lessee 
at  the  request  of  the  lessor,  and  board  of 
men,  exceeding  $50,  the  request  cannot  be 
proved  by  parol  evidence.  Caron  v.  Oaudet,  6 
Q.  P.  R.  23. 

Parol  Evidence  to  Explain  Gontract 

— Collateral  Security.] — ^Thfe  plaintiff  sued  on 
a  promissory  note,  and  tendered  with  his 
action  a  certificate  of  shares  which  he  said 
the  defendant  had  transferred  to  him  as 
collateral  security  for  the  loan  represented 
by  the  note.  The  defendant  pleaded  that  the 
note  was  made  in  connection  with  a  contract 
by  which  the  defendant  sold  to  the  plaintiff 
eleven  shares  of  Kensington  Land  Company 
stock  subject  to  the  right  of  redemption  with- 
in six  months  on  certain  conditions,  and  that 
the  note  was  only  collateral  to  the  contract, 
and  made  at  plaintiff's  request  to  enable  him 
to  obtain  the  money  by  discount.  The  note 
and  contract  were  produced : — Held,  that  tak- 
ing the  note  and  contract  together,  and  also 
seeing  the  admission  in  the  declaration  that 
the  two  documents  were  connected  with  the 
same  transaction,  parol  evidence  was  admis- 
sible in  explanation  of  the  contract  as  be- 
tween the  parties  thereto.  Walker  v.  Brown, 
Q.  R.  19  8.  C.  23. 

Presentation  of  Evidence  Rejected — 

New  Trial.] — Where  a  party  seeks  a  new  trial 
on  the  ground  of  wrongful  rejection  of  evi- 
dence, he  should  shew  that  the  evidence  sought 
to  be  adduced  was  put  squarely  before  the 
Jv.dge,  so  that  his  mind  was  applied  to  the 
point.  Hopkins  v.  Oooderham,  24  Occ.  N. 
104,  10  B.  C.  R.  250. 

Production  of  Book — Refusal  of  trial 
Judge  to  allow  —  Substantial  wrong  — New 
trial — Costs.  Matthews  v.  Moody,  1  O.  W. 
R.  47. 


Relevancy  —  Fraud  —  Similar  Transac- 
tions.]— In  an  action  to  set  aside  a  bill  of 
sale  of  a  mineral  claim,  on  the  ground  that 
it  was  forgery  by  one  of  the  defendants,  evi- 
dence was  given  by  the  plaintiff  and  his  wit- 
nesses as  to  matters  which,  whether  material 
or  not,  were  intended  to  make  the  Judge  give 
a  readier  credit  to  the  plaintiff's  case.  For 
the  defence  witnesses  were  allowed  to  give 
evidence  shewing  that  the  plaintiff  and  his 
witnesses,  in  respect  of  the  same  mineral 
claim,  had  been  parties  or  priv^  to  a  fraudu- 
lent transaction  involving  perjury  and  con- 
spiracy, and  tending  to  shew  that  a  like 
fraudulent  scheme  was  being  attempted  in 
4his  case,  and  the  result  w/is  that  the  Judge 
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was  00  influeDced  by  this  evidence  that  he 
gave  judgment  for  the  defendants :  —  Hleld, 
that  the  evidence  on  behalf  of  the  defendants 
was  properly  admitted.  D^Aviffnon  v.  Jones, 
23  Occ.  N.  71,  9  B.  C.  R.  359 ;  affirmed,  32  8. 
C.  R.  650. 


II.  Affidavits. 


f.] — In  the  jurat  of  the 
affidavit  of  a  marksman,  upon  which  a  rule 
had  been  obtained,  instead  of  the  words  "  he 
(or  who)  seemed  perfectly  to  understand  the 
same,"  were  the  words  "  seemed  fully  to  un- 
derstand the  same:** — Held,  a  sufficient  com- 
pliance with  Rule  1  of  Hilary  Term,  1848. 
Ex  p.  Allain,  20  Occ.  N.  87.  35  N.  B.  Reps. 
107. 

Praettoe — Swearing  before  solicitor  for 
affiant  —  Necessity  for  independent  commis- 
sioner —  Determination  of  question  whether 
commissioner  acting  as  solicitor — Authority 
of  commissioner.  Oougeon  v.  Thompkins 
(N.W.T.),  1  W.  L.  R.  lU 

Statute  —  Form  Prescribed  —  Officer  to 
Take — Justice  of  the  Peace — Commissioner — 
Exception  to  Form,'\  —  The  provisions  of  a 
special  statute,  enacting  that  an  affidavit 
shall  be  made  according  to  the  form  contained 
in  the  Act,  which  indicates  that  it  is  to  be 
made  before  a  justice  of  the  peace,  have  not 
the  effect  of  restricting  the  power  conferred 
on  a  commissioner  of  the  Superior  Court  by 
art,  23,  C.  P.  G. ;  but  these  provisions  indi- 
cate only  that  a  justice  of  the  peace  can  also 
take  such  affidavit.  The  fact  that  an  affidavit 
does  not  read  in  the  first  person,  is  not  a 
ground  for  taking  exception  to  its  form,  if  it 
is  not  shewn  that  the  other  party  has  been 
prejudiced  thereby.  Lapointe  v.  Berthiaume, 
Q.  R.  26  S.  C.  35. 

Swearinc — Foreign  Notary.'l  —  A  notary 
public  for  the  State  of  New  York  has  author- 
ity, under  art.  30,  C.  P.,  to  receive  affidavits, 
within  his  State,  for  use  in  the  Courts  of  the 
Province  of  Quebec.  Schtcoh  v.  Baker,  5  Q. 
P.  R.  441. 


III.   CORROBOSATION. 

Action  asaiBSt  Ezeoator — Contract.'] — 
The  corroboration  required  by  s.  50  of  the 
Evidence  Act  (B.  C.  stat.  1900,  c.  9,  s.  4), 
must  refer  specifically  to  the  contract  on 
which  action  is  based,  and  not  to  some  part 
of  it,  so  as  to  leave  the  effect  of  the  whole 
unascertained.  Blacquicre  v.  Corr^  10  B.  C. 
R.  448. 

Action  asainst  RepreaentatiTe  of 
Deoeaaod — Ceitui  que  Trust.]  —  The  ma- 
terial corroborative  evidence  required  by  R. 
S.  O.  1897  c.  73,  s.  10,  in  a  proceeding  by  or 
against  the  executor  of  the  will,  or  the  admin- 
istrator of  the  estate,  of  a  deceased  person, 
may  be  given  by  one  who  is  interested  as 
cestui  que  trust  in  the  matter  of  the  claim 
in  question  in  the  action.  The  interest  of 
such  a  witness  in  the  result  may  well  be  con- 
sidered by  the  jury  in  considering  the  weight 
to  be  attached  to  it^  but  the  evidence  could 
not  be  withdrawn  from  their  consideration. 
Batzold  V.  Upper,  22  Occ.  N.  257,  4  O.  L.  R. 
116,  1  O.  W.  R.  381. 


Action  against  RcpvoacntatiTo  of 
Peccaacd — Promissory  Note — Comparison  of 
Bandu>riting,] — In  an  action  on  a  promis- 
sory note  '  against  the  personal  representa- 
tives of  the  maker,  tried  by  a  Judge  without 
a  jury,  a  duplicate  registered  mortgage  pur- 
porting to  be  executed  by  the  maker  of  the 
note,  with  the  registrar's  certificate  of  regis- 
tration upon  it,  was  produced  in  evidence  to 
prove  by  comparison  the  signature  of  the  note : 
— Held,  that  the  Judge  was  entitled  to  com- 
pare the  signatures,  and  act  on  his  own  con- 
clusion as  to  their  identity,  and  having  found 
them  identical,  the  corroboration  was  sufficient 
to  satisfy  R.  S.  O.  1897  p.  73,  s.  10.  Thomp- 
son v.  Thompson,  4  O.  L.  R.  442,  1  O.  W.  R. 
431. 

Action  liT  Enccntora  for  Money  l>o- 
nuuid  —  Defence  —  Payment  to  Testator  — 
Testimony  of  Defendant — Corroborating  Cir- 
cumstances.]— In  an  action  by  executors  to 
recover  money  due  from  C.  to  the  testator,  it 
was  proved  that  the  latter  when  ill  in  a 
hospital  had  sold  a  farm  to  C,  and  that 
$1,000  of  the  purchase  money  was  deposited 
in  a  bank  to  tne  testator's  credit;  that  sub- 
sequently Cj.  withdrew  this  money  on  an 
order  from  the  testator,  who  died  some  weeks 
afterwards,  when  none  was  found  on  his 
person,  nor  any  record  of  its  having  been 
received  by  him.  C.  admitted  having  drawn 
out  the  money,  but  swore  that  he  luid  paid 
it  over  to  the  testator;  no  other  evidence  of 
any  kind  was  given  of  such  payment: — Held, 
reversing  the  judgment  of  the  Court  of  Ap- 
peal, 2  O.  W.  R.  356«  and  restoring  the  judg- 
ment of  a  Divisional  Cour^  1  O.  W.  R.  205, 
that  a  prima  facie  case  having  been  made  out 
against  C,  and  his  evidence  not  having  been 
corroborated  as  required  by  R.  S.  O.  1897  c. 
73,  s.  10.  the  executors  were  entitled  to  judg- 
ment. Thompson  v.  Coulter,  24  Occ.  N,  48, 
34  S.  C.  R.  261.  3  O.  W.  R.  82. 

Breach   of   Promiae   of   ICarriasc   — 

Imperial  Statute.]  —  The  Imperial  statute 
32  &  33  V.  c.  68,  s.  2,  requiring  the  plaintirs 
evidence  in  an  action  for  breach  of  promise 
of  marriage  to  be  corroborated  by  some  other 
material  evidence  in  support  of  such  promise, 
is  in  force  in  Manitoba,  not  being  either  ex- 
pressly or  by  implication  repealed  by  the 
Manitoba  Evidence  Act,  57  V.  c.  11,  now  c. 
57  of  R.  S.  M.  1902.  Cockreill  v.  Harrison, 
23  Occ.  N.  123.  14  Man.  L.  R.  366. 

Claint  again  at  Estate  of  Deceased 
Person — Statute  of  Limitations.  Wilson  v. 
Howe,  1  O.  W.  R.  272. 

Partition  of  liand — Proof  of  Identity. 
Fuller  v.  Grant,  1  O.  W.  R.  452. 


IV.  Credibility  or  Witnksses. 

Conflicting  Evidence — Duty  of  Court,'] 
— When  several  witnesses  equally  mtelligent 
and  credible,  who  appear  to  give  their  testi- 
mony in  good  faith,  do  not  agree  upon  the 
existence  of  a  fact,  the  Court  should  adopt 
the  version  of  the  majority,  rather  than  that 
of  the  minority.  2.  As  between  witnesses 
equally  honest,  the  Court  ought  rather  to  be- 
lieve those  who  would  not  be  likely  to  be  mis- 
taken than  those  who  are  likely  to  miscon- 
ceive the  facts  in  question.  Quay  v.  ViUage 
of  Malbaie,  Q.  R.  25  S.  C.  263. 
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FimdlBC  Baaed  on  PositiTe  Brldenoe 

— Appeal.] — ^In  ttn  action  for  injary  to  land 
by  flooding,  the  trial  Judge  found,  with  some 
doubt,  that  the  water  had  been  delivered  by 
means  of  a  colyert  constructed  by  the  defend- 
ants, in  spite  of  a  mass  of  testimony  going  to 
shew  that  this  was  imiiossible: — ^Held,  that 
the  Court  (Supreme  Court  en  banc)  would 
not  interfere  with,  the  Judge's  finding,  there 
being  positive  evidence  to  sustain  it  which 
he  Imd  chosen  to  believe,  and  it. could  not  be 
said  that  he  was  clearly  wrong.  Milton  v. 
DUtrict  of  Surrey,  10  B.  C.  R.  296. 

Trial  Judse — Appellate  Court.]  —  When 
the  credibility  of  a  witness  who  has  given 
his  evidence  before  the  trial  Judge  is  ques- 
tioned before  an  appellate  Court,  the  Court 
should  reverse  the  finding  of  the  trial  Judge 
as  to  the  witness's  evidence  only  if  the  evi- 
dence itself  furnishes  very  strong  grounds  for 
doing  so,  and  if  the  matter  is  in  doubt  the 
finding  should  be  accepted.  Laflamme  v.  For- 
tier,  Q.  R.  27  S.  C.  96. 


V.   DOCUMENTABY    EjVIDENCE; 

Goauaeaoeateat  of  Proof — Admission  of 
Oral  Teatimony — Promissory  Note,] — ^An  affi- 
davit to  the  effect  that  the  payee«  of  a  promis- 
sory note  has  transferred  it  to  the  person 
making  the  affidavit,  joined  with  the  admis- 
sion of  the  latter  that  the  holder  of  the  note 
did  not  receive  from  him  any  consideration 
for  transferring  it  to  him,  constitutes  a 
'*  commencement  de  preuve "  in  writing  of  a 
promise  by  the  transferee  of  such  note  to  pay 
the  amount  thereof  to  the  transferor,  suffi- 
cient to  admit  oral  testimony  of  such 
promise.  Jewell  v.  Latimore,  Q.  R.  26  S.  C. 
450. 

Goauaeneea&ont  of  Proof  in  'Writias 

— Authentic  and  Private  Writings,] — A  writ- 
ing which  is  not  authentic  by  reason  of  defects 
which  deprive  it  of  its  authenticity,  will  avail 
as  a  private  writing  if  it  have  been  signed 
by  all  the  parties  whose  signatures  thereto 
were  necessary  if  made  as  a  private  writing. 
2.  Verbal  evidence  is  not  admissible  to  estab- 
lish the  amount  payable  under  a  private 
writing  (not  referring  to  any  8i>ecific  trans- 
action), signed  with  the  amount  in  blank, 
unless  there  be  a  commencement  of  proof 
in  writing  as  to  the  amount;  and  the  signa- 
ture of  the  person  obliging  himself  would 
not  constitute  such  commencement  of  proof. 
Judgment  in  Q.  R.  19  S.  C.  82  affirmed. 
Oauthier  v.  Riouir,  Q.  R.  10  a  C.  473. 

Eatrios  ia  Books — Onus.] — An  entry  in 
a  merchant's  books,  shewing  that  the  defend- 
ant is  indebted  in  a  certain  amount,  with 
proof  that  the  plaintiffs  did  sell  goods  to  him 
and  that  the  books  were  regularly  kept,  is  not 
sofficient,  per  se,  to  put  the  defendant,  who, 
by  his  plea,  denied  his  indebtedness,  upon 
proof  of  the  incorrectness  of  such  entry. 
Garth  V.  Montreal  Park  and  Island  R.  W. 
Co^  Q.  R.  18  S.  C.  463. 

laatraatoat  ia  Daplioato — Variation — 
Less^-Seeondary  Evidence  —  Demand  of  Per- 
formance of  Ohligation — Defatdt,] — When  a 
written  instmment  is  made  in  duplicate,  all 


that  one  contains  more  than  the  other  is 
non-existent  so  far  as  the  holder  of  the  latter 
is  concerned.  In  order  that  secondary  evi^ 
dence  may  be  admitted  of  a  document,  it  is 
not  necessary  to  shew  that  it  was  lost  by  no 
fault  of  the  party  or  unforeseen  accident ;  it 
is  sufficient  to  shew  to  the  satisfaction  of  the 
Court  that  it  is  impossible  to  find  it,  and 
that  it  has  not  been  purposely  destroyed. 
Damages  cannot  be  recovered  for  non-per- 
formance of  an  obligation  unless  the  party 
seeking  to  recover  has  demanded  performance 
so  as  to  place  the  other  in  default.  Lafrance 
V.  Larochelle,  Q.  R.  27  S.  C.  153. 

Notice  to  Prodaoe  —  Ohject  of,]  —  The 
only  object  of  a  notice  to  produce  is  to  enable 
the  party  giving  it  to  put  in  secondary  evidence 
the  contents  of  a  writing,  if  the  original, 
being  in  the  possession  of  tiie  party  to  whom 
the  notice  is  given,  is  not  produced  by  him. 
If  the  party  chooses  to  produce  the  original 
Without  notice,  or  if  the  party  desiring  to  put 
in  the  original  gets  possession  of  it  and  puts 
it  in,  it  is  no  objection  that  a  notice  to  pro- 
duce was  not  given.  Carte  v.  Dennis,  21  Occ. 
N.  267. 

Oral  Goatraot  —  Petition  to  Open  up 
Judgment — Discovery  of  Fresh  Evidence.] — 
A  party  who  has  dedared,  in  compliance  with 
a  judgment  ordering  him  to  file  particulars, 
that  he  was  suing  upon  an  oral  ^ntract, 
may,  without  fraud,  file  documentary  evi- 
dence at  the  trial,  in  support  of  such  so-called 
oral  contract.  2.  At  any  rate,  it  is  the  duty 
of  the  adverse  party,  when  such  documents 
are  filed,  to  object  to  their  production  and 
take  proceedings  to  have  the  case  reopened 
while  it  is  under  advisement,  and  a  requite 
civile  will  not  be  received  when  the  party 
might  have  had  the  case  reopened  before 
judgment.  3.  A  judgment  will  not  be  re- 
voked by  reason  of  the  discovery  of  new  evi- 
dence, unless  it  is  shewn  that  the  party  made 
reasonable  efforts  to  discover  it  before  the 
trial,  or  could  have  discovered  it  by  reasonable 
diligence.  Union  Home  and  Real  Estate  Co, 
V.  Estates  Limited,  6  Q.  P.  R.  383. 

ReviTal  of  Aetioa — Petition  hy  Child  oj 
Deceased  Plaintiff — Proof  of  Status — Certifi- 
cate of  Baptism — Marriage  Contract.] — Upon 
a  petition  for  leave  to  continue  an  action  iu 
the  name  of  the  petitioner  as  the  daughter  of 
the  deceased  plaintiff: — Held,  that  the  certi- 
ficate of  the  petitioner's  baptism  attested 
only  her  filiation,  but  not  that  her  parents 
were  man  and  wife,  which  fact  could  only  be 
proved  by  the  marriage  settlement  or  otncr 
similar  documents.  Connolly  v.  Consumers* 
Cordage  Co,,  6  Q.  P.  R.  150. 

-Will— Validity— Letters  Probate.]  —  Pro- 
bate of  a  will  devising  real  estate  is  not 
conclusive  evidence  of  the  validity  of  the  will 
in  a  Court  of  equity.  Turner  v.  Turner,  24 
Occ.  N.  243.  2  N.  B.  Bq.  Reps.  535, 


VI.    FOBEION    COMMI88ION. 

Applioatioa  for — Affidavit  in  support— 
Purpose  of  evidence  sought.  Spencer  v.  Drys- 
dale  (B.C.),  1  W.  L.  R.  6  A  7. 

Applioation  for — Evidence  on,] — Appli- 
cation was  made  for  a  commission  to  examine 
a  witness  resident  in  the  United  States,  the 
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application  being  based  on  an  affidavit  of  the 
partner  of  the  defendant's  solicitor,  on  inform 
mation  obtained  by  him  from  M.»  the  de- 
fendant's agent.  There  was  no  affidavit  from 
M^  personally,  and  nothing  to  shew  that  the 
evideace  of  the  witness  could  not  have  beeii 
obtained  before  he  left  the  jurisdiction,  or 
that  the  facts  said  to  be  in  the  knowledge  of 
the  ¥ntneift>  could  not  be  supplied  by  other 
persons:  —  Held,  that  the  application  was 
properly  dismissed.  MoPherson  v.  Ritt/r-Con' 
Uf  Mfg.  Co.,  35  N.  S.  Reps.  429. 

AppUoation  for,  durliis  Trial  —  Re- 
fusal—-Adjournment  by  Consent  —  Appeal  — 
Estoppel.] — ^During  the  progress  of  the  trial, 
and  after  a  number  of  witnesses  on  behalf  of 
the  plaintifiPs  had  been  examined,  the  defend- 
ants counsel  applied  for  a  commission  for 
the  examination  of  a  witness  who  was  absent 
in  British  Columbia,  and  for  a  postponement 
of  the  trial.  The  witness  in  question  was  a 
son  of  one  of  the  defendants,  who  was  aware 
of  his  absence,  but  the  fact  was  not  brought 
to  the  attention  of  the  defendants'  counsel 
until  the  day  on  which  the  trial  was  com- 
menced. The  trial  Judge  having  refused 
both  the  commission  and  the  postponement : — 
Held,  that  there  was  no  reason  for  interfer- 
ing with  his  discretion  on  these  points.  After 
the  commission  applied  for  had  been  refused, 
the  plaintiffs'  counsel  offered  to  agree  to  an 
adjouriltnent  for  a  reasonable  time,  to  be  fixed 
by  the  Court,  to  enable  the  defendants  to  pro- 
duce the  witness,  should  they  desire  to  do  so, 
and  the  case  was  adjourned  from  the  8th 
January  to  the  17th  February.  On  the  latter 
day,  the  case  being  called,  the  defendants' 
counsel  stated  that  he  had  no  further  evi- 
dence to  offer,  and  judgment  was  given  for 
the  Plaintiffs:  —  Held,  that  the  defendants, 
having  accepted  the  offer  made  on  behalf 
of  plaintiffs,  and  obtained  an  adjournment 
of  the  case,  were  not  in  a  position  to  revert 
back  to  their  original  rights,  and  claim  a  re- 
view of  the  judgment.  Stephen  v.  Thompson, 
35  N.  S.  Reps.  390. 

County  Court — Examination  of  Plaintiffs 
— Eofpense.} — In  an  action  in  a  County  Court 
on  a  promissory  note  for  $65.40,  the  defendant 
pleaded  that  the  note  was  obtained  from  him 
under  duress  and  the  plaintiffs,  who  lived  in 
Ontario,  applied  for  a  commission  to  take 
tiieir  evidence  there:  —  Held,  that,  as  the 
probable  expenses  of  the  commission  would 
not  exceed  a  quarter  of  the  expenses  of  the 
plaintiffs  attending  the  trial,  and  the  appli- 
cation was  made  bona  fide,  it  should  be 
granted.  Thompson  v.  Henderson,  9  B.  C.  R. 
540. 

XSzaminatlon  of  Absent  Plaintiff.  ] — 

Action  of  replevin.  After  the  commencement 
of  the  action  one  of  the  plaintiffs  left  the 
jurisdiction.  Application  was  made  on  behalf 
of  the  plaintiffs  to  examine  the  absent  plain- 
tiff under  a  commission,  the  plaintiffs'  solicitor 
stating  that  the  absent  plaintiff  was  joined  by 
mistake: — Held,  that  the  plaintiffiB  ought  to 
have  leave  to  issue  a  commission.  The  delay 
was  satisfactorily  accounted  for,  and,  even  if 
the  absentee  was  a  real  plaintiff,  the  law  per- 
mits a  commission  to  be  issued  to  take  the 
evidence  of  a  party.  The  fact  that  it  ia  on 
the  part  of  the  plaintiff  makes  no  difference. 
WiUis  V.  Behie,  22  Occ.  N.  430. 

Examination  of  Defendant  and  Wit- 
ness Abroad  —  Failure  to  make  case  on 


application.  Steams  v.  Kimmett  (Y.T.),  1 
W.  L.  R.  390. 

Examination  of  Defendants  Abroad 

— Discretion — Appeal — ^Terms — Costs.  FertfU^ 
son  V.  MiUican,  6  O.  W.  R.  661,  11  O.  L.  R. 
35. 

Examination  of  Party.] — ^Under  a  gen- 
eral commission  to  examine  witnesses  abroad 
on  behalf  of  both  parties,  the  witnesses  in- 
tended to  be  examined  not  being  named  in 
the  order  or  the  commission,  it  is  not  per- 
missible for  the  plaintiff  to  give  his  evidence 
before  the  commissioner,  and,  where  the  com- 
mission is  opened  at  the  trial,  the  plaintiff's 
depositions  on  being  tendered  in  evidence  will 
be  rejected.  Wright  v.  Shattuck,  4  Terr.  L. 
R.  317. 

Examination  of  Party — Default  as  to 
Interrogatories,] — ^A  defendant  against  whom 
interrogatories  upon  articulated  facts  have 
been  declared  pro  confessis,  and  who  has  left 
the  country,'  cannot  obtain  a  rogatory  com- 
mission for  his  examination  abroad.  Ber- 
nard V.  Carhonneau,  6  Q.  P.  R.  350. 

Examination  of  Party  —  Interroga- 
tories,]— A  party  to  an  action  in  default  for 
answers  to  interrogatories  sur  faits  et  arti- 
cles may,  by  motion,  and  on  paying  the  costs 
incurred  by  his  default,  ask  to  be  examined 
upon  commission  at  his  new  domicil  out  of 
the  Province.  Burelle  v.  Palardy,  4  Q.  P.  R. 
73. 

Examination  of  Party — ^Place  for — Ex- 
penses— Costs.  Smith  V.  McDearmott,  2  O. 
W.  R.  316,  475. 

Examination  of  Plaintiif  Abroad  — 

Eixceptional  circumstances.    Lewin  v.  Cheese- 
worth,  6  O.  W.  R.  481. 

Examination  of  Plaintiff  Abroad  — 

Terms— Costs.  Watt  v.  Mackay,  5  O.  W.  R. 
93,  170. 

Examination  of  Plaintiff  as  Defend- 
ant to  Counterclaim — Discoveiy.  Levi  v. 
Edwards,  5  O.  W.  R.  83. 

Examination  of  Witnesses  in  Foreign 
State  —  Letters  rogatory  —  Necessity  for  — 
I  Jurisdiction    of    local     Master.      Keogh    v. 
Brady,  6  O.  W.  R.  552,  846. 

Grounds  for  Ordering  —  Terms — Secu^ 
rity  for  costs.  McQregor  v.  Johnson,  2  O. 
W.  R.  531. 

Interrogatories  —  Foreign  Commission 
— Evidence — Motion  to  Strike  out — Jurisdio- 
tion.] — ^Motion  by  defendant  to  strike  out  in- 
terrogatories served  by  plaintiffs  upon  de- 
fendant as  proposed  to  be  used  upon  a  com- 
mission to  take  evidence  in  Scotland.  No 
authority  was  cited  in  support  of  the  mo- 
tion; against  it  was  the  authority  of  Hume- 
Williams  and  Macklin  on  Evidence  on  Com- 
mission (1903).  p.  101,  where  it  said  that 
great  care  should  be  taken  in  framing  in- 
terrogatories, for,  **  if  the  interrogatories 
contain  leading  questions  or  are  immaterial, 
irrelevant,  or  otherwise  objectionable,  the  op- 
posite party  may  object  to  the  answers  being 
received  at  the  trial.  It  is  not  the  present 
practice  for  the  Master  to  consider  interro- 
gatories proposed  to  be  administered  to  wit- 
nesses on  commission,  because  the  rules  which 
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■80  provide  apply  only  to  interrogatories  inter 
partes;  but  the  practice  seems  at  one  time 
to  have  been  different."  The  only  rule  deal- 
ing with  the  subject  is  50S: — Held,  in  the 
absence  of  express  authority,  there  was  no 
power  to  deal  with  these  interrogatories.  A 
party  examining  on  interrogatories  cannot 
be  interfered  with  as  is  sought  to  be  done 
in  this  case.  If  the  other  side  objects  to  his 
iqterrogatories,  it  may  be  wise  to  alter  them. 
But  a  party  is  not  obliged  to  do  so.  If  he 
chooses  he  is  free  to  take  his  risk  of  the  com- 
mission eyidence  being  rejected  either  ip  whole 
or  in  part  by  the  Judge  at  the  trial.  Motion 
dismissed  with  costs  to  plaintiffs  in  the  cause. 
Toronto  Industrial  Ewhihition  As»n.  v.  Hous- 
ton, 6  O.  W.  K.  403,  9  O.  L.  R.  527. 

laterroBatories — Names  of  Witnesses,] 
— When  a  commission  in  the  nature  of  a 
commission  rogatoire  is  issued  to  examine 
witnesses,  the  interrogatories  will  be  allowed 
and  settled  notwithstanding  the  fact  that 
the  par^  at  whose  instance  the  commission 
issued,  declares  he  is  unable  to  disclose  the 
names  of  all  the  witnesses  he  intends  exam- 
ining. Milliken  v.  Laurentide  Pulp  Co.,  6  Q. 
P.  R.  134. 

Irresularity  —  Waiver  —  New  Trial — 
Defect  in  Evidence.] — Where  a  commission 
to  take  evidence  was  issued  without  a  formal 
order  therefor,  but  merely  on  an  informal 
memorandum  of  a  Judge^  containing  no  di- 
rection as  to*  the  commissioners*  name,  or 
the  time,  place,  or  manner  of  taking  the  evi- 
dence, but  the  commission,  before  l^ing  sent 
out,  had  been  shewn  to  the  advocate  for  the 
opposite  party,  and  due  notice  of  the  time 
and  place  of  taking '  the  evidence  under  the 
oommission  had  been  served  on  him,  and  on 
the  return  of  the  commission  it  had  been 
opened  at  his  instance: — ^BQeld,  that  the  irre- 
gularities in  connection  with  the  issue  of  the 
commission,  which  might  at  an  earlier  stage 
have  been  taken  advantage  of  by  motion  to 
suppress,  were  waived  by  the  advocate  for 
the  opposite  party,  with  knowledge  of  the 
irregularities,  causing  the  commission  to  be 
opened;  that  being  a  fresh  step  within  the 
meaning  of  s.  541  of  the  Judicature  Ordin- 
ance. 2.  That  in  any  case,  the  trial  Judge 
having  received  the  evidence,  and  s.  501  of 
the  Judicature  Ordinance  providing  that  a 
new  trial  shaU  not  be  granted  on  the  ground 
of  the  improper  admission  or  rejection  of  evi- 
dence, unless,  in  the  opinion  of  the  Court  to 
which  application  is  made,  some  substantial 
wrong  or  miscarriage  has  be<m  thereby  occa- 
sioned in  the  trial,  and  the  Court  being  of 
the  cnntrurf  opinion,  no  effect  should  be  given 
to  the  objection.  Trial  of  an  action  ad- 
journed to  enable  plaintiff  to  supply  defect  in 
the  evidence  in  support  of  his  case  under  s. 
236  of  the  Judicature  Ordinance.  Hamilton 
V.  McNeill,  2  Terr.  L.  R,  31. 

IvreleTaat  Teibtlmoiiy  —  Terms — Costs 
and  expenses.  Toronto  Industrial  Ewhibi- 
tion  Assn.  v.  Houston,  5  O.  W.  R.  Sa*^,  349, 
498. 

PoBtponemeiit  of  Trial  —  Delay  — 
Terms — Securitv  for  costs.  Lemoine  v.  Mac- 
Kay,  2  O.  W.  R.  390.  400. 


—  Deleip  —  Nullity  —  Omission 
to  Put  Questions.] — The  execution  of  a  for- 
eign commission  and  the  return  of  the  com- 
missioner after  the  time  fixed,  bv  the  consent 


of  the  parties,  are  not  necessarily  causes  of 
nullity,  especially  when  no  prejudice  has  been 
occasioned.  2.  If  the  commissioner  has  omit- 
ted to  put  to  a  witness  certain  questions,  his 
return  will  not  be  received,  his  proceedings 
being  incomplete,  but  such  omission  does  not 
render  the  proceedings  void,  and  the  Court, 
in  that  case,  will  order  the  record  to  be  sent 
back  to  the  commissioner  with  instructions 
to  put  the  questions  and  so  complete  his  pro- 
ceedings. Thihault  v.  Poulin,  Q.  R.  22  S. 
C.  371.  5  Q.  P.  R.  189. 

Time  —  Extension  —  Issue  —  Return.] 
— Where  a  commission  rogatoire  has  not  been 
issued  within  the  time  allowed  for  its  return, 
the  order  allowing  it  to  be  issued  lapses,  and 
the  Court  cannot  extend  the  time  for  taking 
testimony  under  such  commission  or  for  its 
return.  Girard  v.  City  of  Montreal,  Q.  R. 
18  S.  C.  315. 

Trial  Judge  —  Postponement  of  Trial.] 
— ^The  Judge  to  whom  an  application  is  made 
for  a  commission  rogatoire  mav  refer  the 
same  to  the  trial  Judge,  who  will,  in  his  dis- 
cretion, after  having  heard  the  evidence, 
grant  or  refuse  the  motion,  and,  in  the  for- 
mer case,  postpone  the  trial  in  order  to  per- 
mit the  execution  of  the  commission.  Arm- 
strong V.  Qillies,  5  Q.  P.  R.  423. 

Witneasea  out  of  Provinoe  —  Examin- 
ation of — Procedure.]  —  Under  art.  373,  C. 
P.,  the  commissaire-enqu^teur  to  be  appoint- 
ed must  reside  in  the.  Province  of  Quebec,. and 
the  witness  to  be  examined  must  also  reside 
therein.  If  the  witnesses  reside  out  of  the 
province,  the  party  who  finds  it  necessary  to 
examine  them  must  proceed  under  arts.  380 
et  seq.  Patterson  v.  Cripeaui  Q.  R.  19  S.  C. 
147,  3  Q.  P.  R.  404. 


VII.  Secondabt  Evidence. 

Books  and  Doomaeiita  —  Ohjections — 
Resemblance  or  Identity  of  Performances — 
Copyright.]  —  Objections  to  secondary  evi- 
dence of  the  contents  of  a  written  document 
must  be  distinctly  stated  when  it  is  offered; 
and  if  not  objected  to  it  is  received,  and  is 
entitled  to  its  proper  weight,  and  the  weight 
to  be  attached  to  it  will  depend  upon  the  cir- 
cumstances of  each  case.  Each  programme 
of  an  entertainment  is  an  original  document, 
not  a  mere  copy.  The  rule  excluding  oral 
testimony  of  a  witness  of  the  contents  of  a 
written  document  which  he  had  read  was  not 
applicable  to  the  present  case  (an  action  for 
infringement  of  a  copyright  by  the  perform- 
ance of  an  opera).  What  wa9  sought  to  be 
proved  was  not  the  contents  of  any  book  or 
document,  but  the  resemblance  or  identity  of 
two  performances,  partly  verbal,  partly  musi- 
cal, and  partly  made  lip  of  dramatic  action, 
gesture,  and  facial  expression.  Sufficiency 
and  admissibility  of  evidence  of  resemblance 
or  identitv  of  the  performance  or  of  copy  with 
original  discussed.  Carte  v.  Dennis,  5  Terr. 
L.  R.  30. 

Notioe  to  Prodvee  —  Object  of.] — ^The 
only  object  of  a  notice  to  produce  is  to  enable 
the  party  giving  it  to  put  in  secondary  evi- 
dence of  the  contents  of  a  writing,  if  fh«' 
original,  being  in  the  possession  of  the  party 
to  whom  the  notice  is  given,  is  not  produced 
by  him.    If  the  party  chooses  to  produce  the 
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original  withoat  notice,  or  if  the  party  de- 
siring to  put  in  thQ  original  gets  possession 
of  it  and  puts  it  in,  it  is  no  objection  that  a 
notice  to  produce  was  not  given.  Carte  v. 
Dennit,  21  Ckx.  N.  267,  6  Terr.  L.  R.  30. 

Pvoof  in  Wrltias  —  Necessity  for  — 
Loss  by  Unforeseen  Accident  —  Oral  Testi- 
mon^f.]  —  Where  the  original  of  a  notarial 
minute  has  disappeared  without  the  fault  of 
the  parties,  by  some  inexplicable  circum- 
stance, the  case  comes  within  art.  1233,  para. 
6  C.  C,  which  provides  that  proof  may  be 
made  by  testimony  **  in  cases  in  which  the 
proof  in  writing  has  been  lost  by  unforeseen 
accident"  Filiatrault  v.  Feeny,  Q.  R.  20  S. 
C.   11. 

Voluntary  Destraotioii  of  Dooiimeiit.1 

— ^A  plaintiff  who  has  voluntarily  destroyed 
an  instrument  under  seal  evidencing  an  agree- 
ment with  the  defendant  cannot  be  allowed 
to  prove  orally  the  contents  of  such*^  docu- 
ment.    Coti  V.  Cantin,  Q.  R,  21  S.  C.  432. 


VIII.  Witnesses. 

Competonoy  —  Religious  Belief. 'ji  —  A 
person  offered  as  a  witness,  upon  being  ex- 
amined on  the  voir  dire,  stated  that  he  be- 
lieved in  God  but  did  not  believe  in  a  future 
slate  of  rewards  and  punishments  dependent 
upon  his  conduct  while  on  earth,  whereupon 
he  was  rejected  as  incompetent: — Held,  that 
he  was  properly  so  rejected.  Bell  v.  Bell, 
34  N.  B.  Reps.  615. 

Oroii-e»iMnl nation  on  AAdaTlt — In- 
terlocutory motion  —  Original  document  — 
Production  by  witness.  Wilson  v.  Rannie 
(Y.T.),   1   W.   L.   R.  397. 

Crosfl-oxamination  to  Credit  —  Con- 
tradiction  —  Defamation.] — ^The  defendant 
in  an  action  of  defamation,  to  which  he 
pleaded  privilege,  after  himself  stating  in  the 
witness  box  that  one  H.  had  informed  him 
that  the  plaintiff  was  keeping  the  strippings 
from  his  cows,  and  making  butter  from  them, 
contrary  to  his  agreement  with  a  cheese- 
making  association,  which  was  the  alleged 
slander,  called  H.  as  a  witness,  and  proved 
that  H.  had  told  him  (the  defendant)  what 
he  had  stated.  The  plaintlfiPs  counsel  then 
in  cross-examination  asked  H.  his  grounds 
for  making  the  statement,  and  H.  said  that 
he  had  seen  the  plaintiff's  wife  taking  the 
strippings,  and  that  she  had  not  mixed  them 
with  the  milk  sent  to  the  factory ;  that  she 
told  him  that  she  always  took  the  strippings 
from  the  cows  and  used  them  in  the  house. 
The  plaintiff  proposed  to  call,  in  reply,  a 
witness  to  contradict  H. : — Held,  that  this 
evidence,  if  sufficiently  tendered,  was  pro- 
perly rejected,  there  being  no  plea  of  justi- 
fication, and  the  defendant  not  seeking  to 
go  into  the  truth  of  the  charge.  It  was  not 
competent  for  the  plaintiff  to  make  the  evi- 
dence relevant  by  himself  asking  H.,  in  e'ifect, 
whether  the  charge  were  Irue  or  not,  and  then 
seeking  to  contradict  him.  The  cross-exam- 
ination of  H.  upon  this  point  was  proper, 
but  only  as  a  matter  of  credit,  to  rebut  evi- 
dence brought  out  by  himself  upon  a  matter 
going  only  to  credit.  Preston  v.  Thompson, 
21  Occ.  N.  464. 


Enort  Witnosfloa  —  Opinion  evidence 
—  Witness  fees  —  Additional  payment  for 
opinion.  Butler  v.  Toronto  Mutasoope  Co», 
6  O.  W.  R.  627,  11  O.  L.  R.  12. 

Export  WitnoM  —  Opinion  —  Witness 
Fees.  — ^A  medical  man  who  has  attended 
the  victim  of  an  accident,  and  who  is  after- 
wards called  as  a  witness,  must  disclose  all 
the  facts  of  which  he  has  knowledge;  but  is 
not  obliged  to  express  an  opinion  in  his  capa- 
city of  physician  until  his  fees  as  such  have 
been  paid  or  guaranteed.  Marquis  v.  Robi- 
doum,  3  Q.  P.  R.  433. 

Motion — Cross-examination  of  officers  of 
company  on  affidavit — Injunction — Production 
of  documents  —  Undertaking  to  produce  — 
Questions  —  Relevancy  —  Sufficiency  — 
Trade  union — Details  as  to  employer's  busi- 
ness. Qumey  Foundry  Co.  v.  Emmett,  2  O. 
W.  R.  938,  959,  1038,  3  O.  W.  R.  382,  554. 

Motion  —  Examination  of  Witness  on 
Pending  Motion — Ew  Parte  Motion — Substi- 
tuted Service  of  Process— status  of  Witness 
to  Move  to  Set  aside  Appointment  and  Sub- 
posna.] — Motion  by  a  person,  not  a  party  to 
the  suit,  who  was  served  by  plaintiff  with  a 
subpoena  and  appointment  for  examination 
as  a  witness  upon  a  pending  motion,  to  set 
aside  the  subpoena  and  appointment.  Several 
grounds  were  taken  in  the  notice  of  motion. 
Those  mainly  relied  on  were:  (1)  that  there 
is  no  motion  pending  before  the  Ck)urt,  and 
so  Rule  491  does  not  apply;  (2)  that  an 
order  for  substituted  service  has  already  been 
made  and  acted  on,  and  the  witness,  on  whom 
service  was  made,  has  disclaimed  any  know- 
ledge of  defendant's  residence,  and  (3)  that 
the  Rules  do  not  provide  for  or  permit  the 
examination  of  witnesses  upon  an  ex  parte 
motion.  It  was  argued  that  the  witness  has 
no  status  to  move  yet.  This  point  was  met 
by  Steele  v.  Savory,  8  Times  L.  R.  94,  which 
seems  to  overrule  the  objection.  The  sub- 
stantial question  was  whether  an  ex  parte 
motion  is  a  "  motion  before  the  Court "  with- 
in the  meaning  of  Rule  491.  The  notes  to 
this  Rule  in  Holmested  &  Langton's  Jud.  Act, 
p.  673,  and  the  cases  cited,  seem  to  shew  that 
an  ex  parte  motion  is  a  motion  in  support 
of  which  evidence  can  be  obtained : — Held, 
plaintiff  was  right  in  trying  to  obtain  such 
information  as  would  enable  such  an  order 
to  be  made  as  would  prima  facie  bind  defen- 
dant on  the  question  of  service.  When  an 
order  has  been  made,  as  here,  which  was 
plainly  abortive,  it  does  not  seem  reasonable 
to  hold,  in  the  absence  of  authority,  that' 
plaintiff's  whole  remedy  is  exhausted.  The 
motion  dismissed.  Dunlop  v.  Dunlop,  5  O. 
W.  R.  258,  305,  9  O.  L.  R.  372. 

Party  as  WitnoM  —  Discrediting  — 
Reputation  —  Opinion  —  Rejection  of  Evi- 
dence— New  Trial.} — At  the  trial  of  an  ac- 
tion for  negligence  in  non-repair  of  a  way, 
the  plaintiff  testified  in  his  own  behalf.  For 
the  defence  a  neighbour  of  the  plaintiff's  was 
called  who  swore  that  the  plaintiff's  general 
reputation  among  his  neighbours  in  the  com- 
munity was  not  good ;  the  witness  would  not 
believe  the  plaintiff  on  his  oath.  He  said  he 
knew  the  individual  opinions  of  the  plain- 
tiff's neighbours  as  to  his  character,  and  he 
was  then  asked  by  counsel  for  the  plaintiff: 
"  Whose  opinion  do  you  know?"  This  was 
not  allowed: — Held,  that  this  evidence  should 
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not  have  been  rejected;  but,  as,  even  assum- 
ing the  plaintiff's  testimony  to  be  true,  the 
action  was  properly  dismissed  by  the  trial 
Judge,  there  was  no  substantia]  wrong  or 
miscarriage  within  Order  37,  Rule  6,  and 
there  should  not  be  a  new  trial.  Mestenger 
V.  Town  of  Bridgetown,  33  N.  S.  Reps.  291. 

Party  as  Witness — Refusal  to  Incrimin- 
ate Himself  —  Municipal  Councillor  —  Quo 
Warranto.]  —  The  defendant  was  elected  a 
member  of  the  council  of  a  village,  the  chai*- 
ter  of  which  required  that  no  one  should  oc- 
cupy such  office  unless  he  could  read  and 
write.  The  plaintiff  proceeded  against  the 
defendant  by  quo  warranto  upon  the  ground 
that  he  could  neither  read  nor  write.  Be- 
ing examined  by  the  plaintiff  as  a  witness, 
the  defendant  refused  to  say  whether  he  could 
read  or  write,  and  refused  to  read  a  paper 
presented  to  him: — ^Held,  that  he  was  not 
bound  to  incriminate  himself,  and  his  re- 
fusal was  proper.  8t,  Amaud  v.  Barrette^ 
4  Q.  P.  R.  102. 

Petition   to    Correet   Deposition.] — ^A 

witness  has  the  right  to  applv  directly  to 
the  Court,  by  petition,  to  have  his  deposition 
corrected,  when  he  states  that  it  is  not  cor- 
rect, yadon  V.  Richmond^  Drummondy  and 
Yamm%ka  Ins.  Co,,  3  Q.  P.  R.  439. 

Blsht  to  Oontradiot  Witness— Ji«(i^e'« 
Leave — Refusal  of,] — ^Wbere  a  witness,  whe- 
ther a  party  to  the  action  or  not,  is  called 
by  the  plaintiff  to  prove  a  case,  and  his  evi- 
dence disproves  the  case,  the  plaintiff  may 
yet  establish  his  case  by  other  witnesses 
called,  not  to  discredit  the  first,  but  to  con- 
tradict him  on  facts  material  to  the  issue; 
and  the  right  to  contradict  by  other  evidence 
exists,  though  the  trial  Judge  may  not  grant 
his  permission.  Stanley  Piano  Co.  of  Toronto 
V.  Thomson,  21  Occ.  N.  73,  32  O.  R.  341. 


IX.  Otheb  Cases. 

Aetion   to   Perpetuate   Testimony  — 

Procedure  — -  Order  for  examination  of  wit- 
nesses. Atlas  Loan  Co.  v.  Honsinger,  3  O. 
W.  R.  917. 

Admission  of  Iiiability  —  Burden  of 
Proof — Positive  and  Negative  Evidence.] — 
Where  in  an  action  against  the  indorser  of  a 
promissory  note,  a  defence  of  failure  to  pre- 
sent for  payment  and  to  give  notice  of  dis- 
honour is  admitted,  but  the  plaintiff  relies 
on  an  alleged  admission  of  liability  by  the 
defendant,  the  burden  of  proof  is  on  the 
plaintiff;  and  the  case  is  not  one  where  the 
rule  as  to  the  adoption  of  the  positive  evi- 
dence of  one  witness  against  tiie  negative 
evidence  of  another  can  be  properly  applied. 
Hart  V.  Taylor,  37  N.  S.  Reps.  155. 


—  Jurat  —  Illiterate  Person,] 
— ^The  jurat  to  an  affidavit  for  an  order  for 
replevin,  made  by  an  illiterate  person,  after 
the  words  '^  sworn,  etc./'  containing  the 
words.  "  And  I  certify  that  this  affidavit 
was  read  in  the  presence  of  the  deponent,  and 
that  the  said  deponent  seemed  perfectly  to 
understand  the  same:" — Held,  that  the  affi- 
davit was  bad,  being  apparently  signed  by  an 
illiterate  person,  and  there  being  no  certifi- 
cate that  it  was  subscribed  in  the  presence 


of  the  commissioner.  Kassop  v.  Day,  36  N. 
S.  Reps.  430. 

AAdaTits  —  Interlocutory  Application — 
Information  and  Belief — Grounds  for,] — An 
affidavit  leading  to  an  order  for  an  ex  juris 
writ  containing  .allegations  of  the  fact  which 
must  necessarily  have  been  founded  on  in- 
formation and  belief  only,  must  state  the 
source  of  the  information.  Tate  v.  Hennes- 
sey, 8  B.  C.  R.  220. 

Application  to  I<et  in  Fresb  ETidenee 

— Knowledge  of  Party.] — A  petition  to  open 
up  judgment  in  order  to  prove  an  allegation 
in  the  declaration  (which  the  plaintiff  for- 
got at  the  hearing)  will  not  be  granted  un- 
less it  appears  that  the  facts  which  it  is  de- 
sired to  prove  did  not  come  to  the  knowledge 
of  the  plaintiff  until  after  the  close  of  the 
examination  of  witnesses.  Canadian  Brew- 
eries {Limited)   v.  Allard,  4  Q.  P.  R.  3G5. 


—  Right  of  Defendant  to  Call, 
Witnesses — Ahsence  of  Plea.] — In  an  action 
en  homage,  a  defendant,  who  has  not  filed  a 
plea,  has  nevertheless  a  right  to  examine 
witnesses.  Johnsons  Co,  v.  Wilson,  Q.  R.  24 
,S.  C.  131. 

Conrt  of  Appeal>^Leave  to  adduce  fur- 
ther evidence  on  appeal.  Klees  v.  Dominion 
Coat  and  Apron,  Co,,  3  O.  W.  R.  841,  937, 
6  O.  W.  R.  200. 

Default  of  Ans^rer  to  Interrogatories 

— Promissory  Note  —  Prescription  —  Inter- 
ruption  —  Part  Pa^fment.] — ^The  default  of 
the  defendant  to  answer  interrogatories  sur 
faits  et  articles  is  sufficient  proof  to  establish 
part  payments  made  by  him  upon  a  promis- 
sory note  for  more  than  $50,  and  therefore 
to  prove  the  interruption  of  prescription. 
Charrier  v.  St,  Pierre,  Q.  R.  19  S.  C.  103. 

Deposition  of  Witness  —  Forum,] — A 
deposition  necessary  to  obtain  judgment  in 
an  action  by  default  should  be  taken  before 
the  Judge  or  the  prothonotary  and  not  before 
a  commissioner  of  the  Superior  Court.  Mor- 
ris V.  Everett,  3  Q.  P.  R.  466. 

Disoovery  of  Presb  Evidenoe — Op*>.*t- 
ing  up — Judgment,] — ^Where  the  plaintiff, 
whose  action  had  been  dismissed,  presented 
a  petition  supported  by  an  affidavit  shewing 
that  since  the  judgment  he  had  discovered 
two  new  witnesses  who  would  prove  facts  es- 
sential to  the  success  of  his  action,  an  order 
was  made  remitting  the  parties  to  the  same 
position  as  they  were  in  before  judgment  in 
order  that  the  plaintiff  might  produce  the 
two  witnesses,  with  leave  to  the  defendant 
to  give  evidence  to  contradict  them,  and  re- 
serving costs.  Brousseau  v.  DSch^ne,  3  Q.  P. 
R.  397. 

Entries — Proof  of  Debt  —  Sufficiency,] — 
Where  regular  entries  of  sales  of  goods  were 
made,  and  invoices  were  rendered  and  de- 
mands for  payment  frequently  made,  and  the 
debtor  only  questioned  one  small  item  of  50 
cents,  and.  promising  to  pay,  asked  for  de- 
lay:— Held,  that  the  indebtedness  was  suffi- 
cient! v  established.  Laporte  y.  Duplessis,  Q. 
R.  20  S.  C.  244. 

Examination    of    Witness    de    Bene 

Esse — ^Rule  638.]  —  Summons  to  examine  a 
witness  de  bene  esse.    The  witness  lived  at 
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EVOCATIOBT. 


See  Courts. 


Telegraph  Creek,  in  Cassiar  district,  but  at 
the  time  of  the  hearing  of  the  summons  he 
was  in  Victoria  temporarily,  and  the  appli- 
cation was  for  the  purpose  of  getting  his 
evidence  before  he  went  back  to  Telegraph 
Ci-eek  ;--Held,  that  Rule  368  was  applicable, 
and  order  made  as  asked.'  Syland  v.  Cana- 
dian Development  Co,,  22  Ooc.  N.  170,  9  B. 
C.  B.  32. 

Examination    of    WitnoM    do    Bono 

Em©.]— HcMifctfw  V.  Motif,  2  O.  W.  R.  600.     ' 

I 
Ezohoqnor  Court  of  Canadar— ^tot«ie«  ! 
— Conflict,] — In  a  proceeding  in  the  Ezche-  i 
quer  Court  of  Canada,  if  a  conflict  arises  be-  ' 
tween  the  rules  of  evidence  established  by  a 
provincial  statute  and  those  subsisting  by 
virtue  of  a  Dominion  statute,  the  latter  will 
prevail.  •  Regina  v.  O' Bryan,  7  Ex.  C.  R.  19. 

Injnnotion  Motion  —  Cross-examina- 
tion on  affidavits — Refusal 'to  produce  books 
— Proper  custodian — Order  for  production — 
Forum — ^Alternative  motion  to  commit  Can- 
ada Foundry  Co,  v.  Emmeti,  2  O.  W.  R. 
1032,  1102.  3  O.  W.  R.  53,  630. 

V    Lottor     Writton     ^<  Without     Prejn- 

dioo" — Objection  on  appeal.     McLennan  y, 

Uordon,  5  O.  W.  R.  96. 
k 

Hotos  of,  Takon  at  TriaL] — ^The  notes 
of  evidence  taken  at  the  trial  are  conclusive 
as  to  what  took  place  thereat.  McDougall  v. 
McLean,  1  Terr.  L.  R.  450. 

Opinion  Eridonoe.]  —  See  Wright  v. 
iSKattuck,  5  Terr.  L.  R.  264. 

Boferenoo  —  New  Master— ^Adoption  of 
evidence  taken  before  former  Master — Order 
requiring— Jurisdiction  of  Master  in  Cham- 
bers, Evans  v.  Jaffray,  1  O.  W.  R.  29,  158, 
2  O.  W.  R.  678,  3  O.  W.  R.  877,  6  O.  W.  R. 
733. 

Boferenoo  to  Master  for  Trial — ^Rul- 
ings on  evidence  —  Interlocutory  appeals — 
Admission  and  rejection  of  evidence — Inter- 
pretation of  contract  —  Form  of  questions. 
Aakwith  V.  Capital  Power  Co,,  4  O.  W.  R, 
235^ 

Way  —  Non-repair  —  Negligence — ^Fatal 
Accidents  Act — Cause  of  death — Statement 
of  deceased — Narrative  of  event  —  Munici- 
pal corporations — Joint  liability.  Oamer  v. 
Township  of  Stamford,  2  O.  W.  R.  1167. 

WitnoM  —  Alien  —  Form  of  Oath,] — 
Upon  a  trial  for  murder,  a  Chinese  witness, 
who  was  not  a  Christian,  was  interrogated 
as  to  the  form  of  oath  most  binding,  and  was 
sworn  by  "  the  King's  oath,"  or  "  chicken 
oath,"  a  form  deemed  of  greater  solemnity 
than  those  ordinarily  administered,  the 
*'  paper  "  and  "  saucer  "  oaths.  Rea  v.  Ah 
Wooey,  9  B.  C.  R.  569. 


EZAHINATIOV. 


See  Bankruptcy  awd  Insolvency — ^Discov- 
KBY — ^Execution — Judqicent  Debtor — 
Municipal  Elections. 


EZCEPTIOBfS. 


See  Pleading. 


EZGHANOE  OF  LAITOS. 

^ee  Vendor  and  Purchaser. 


EXCHEQUER  COTTBT  OF  CAHADA. 


See  Appeal — Time. 


EXECimON. 

« 

I.  Exemptions.  632. 
II.  For  Costs.  634. 
in.  Procedure,  635. 
IV.  Seizure,  637. 

V.  Saub  Under.  645. 
VI.  Stay  of  Execution,  652. 
VII.  Other  Cases.  652. 

I.  Exemptions. 

Clothlms  —  Retention  for  Value  of  Re- 
pairs —  Clothing  Supplied  hy  Husband  to 
Wife,] — ^A  fur  overcoat  for  a  man  of  a  cer- 
tain age  and  of  a  certain  social  position  is 
an  ordinary  garment  necessary  and  indis- 
pensable during  the  winter  season,  and  them- 
fore  is  exempt  from  seizure  under  art.  589. 
C.  P.  C.  2.  A  right  of  retention  claimed  by 
one  who  has  repaired  such  an  overcoat  doe.^ 
not  authorize  a  creditor  to  seize  it  under  ex- 
ecution. 3.  A  husband  being  obliged  to  clothe 
his  wife,  necessary  articles  of  personal  cloth- 
ing given  to  a  wife  by  her  husband  during 
marriage  do  not  fall  under  the  prohibition 
against  gifts  from  husband  to  wife  inter 
vivos,  and  such  garments  once  given  to  the 
wife  become  her  individual  property,  and 
therefore  are  not  exigible  for  the  debts  of 
her  husband.  Robertson  v.  Honan,  Q.  R.  24 
S.  C.  510. 

Contractor — Anim-als  Used  in  Business 
— Several  Callings,] — ^A  contractor  who  uses 
a  horse  in  his  business  is  not  a  carter,  and 
cannot  as  such  oppose  the  seizure  of  the 
horse  in  execution.  2.  A  debtor  who  follows 
several  callings  cannot  claim  exemption  from 
seizure  of  tools  used  in  his  business,  unless 
they  are  used  in  his  principal  calling.  3. 
The  law  does  not  allow  the  privilege  of  pro- 
tection from  seizure  of  two  horses  or  two 
oxen  except  to  a  farmer,  the  cultivation  of 
whose  farm  is  his  principal  occupation.  Jfc- 
Manamy  v,  Pelletier,  Q.  R.  24  S.  C.  127. 
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Homestead  —  Conveyance  of  homestead 
by  husband  to  wife — ^Action  to  set  aside — 13 
EHz.  c  5 — Consideration.    Meunier  V.  DoraPf 
.  (N.  W.  T.),  2  W.  L.  R,  281. 


—  Judgments  Act,}  —  Tho 
plaintiff  claimed  a  right  to  have  two  village 
lots  owned  bv  the  defendant  sold  to  satisfy 
a  judgment  of  which  he  had  registered  a  cer- 
tificate. The  defendant  occupied  as  his  dwel- 
ling the  upper  floor  of  a  two-storey  building 
on  one  of  the  lots,  the  ground  floor  having 
been  built  for  use  as  a  store.  There  was  a 
stairway  inside  the  building  connecting  the 
two  floors,  also  a  stairway  from  the  outside 
to  the  dwelling.  The  two  lots  were  occupied 
as  one  property  and  some  use  was  made  of 
the  vacant  store  tor  storage  of  articles  used 
in  connection  with  the  dwelling.  The  Judge 
at  the  trial  found  that  the  value  of  the  pro- 
perty was  ^,000,  and  that  there  was  a  mort- 
gage upon  It  for  an  amount  exceeding  $2,000 : 
— Held,  that  the  defendant  was  bona  fide 
using  the  whole  premises  as  his  residence  and 
that,  under  s.  12  of  the  Judgments  Act,  it. 
S.  M.  c  80,  the  property  as  a  whole  was  free 
from  sale  under  the  judgment.  Codville  v. 
Pearce,  21  Occ.  N.  318,  446,  13  Man.  L.  R. 
468. 

Homestead  —  Mortgage — Sale — Lien  on 

Eroceeds — ^Land  Titles  Act,  N.W.T* — Incum- 
rances  —  Originating  summons.  Booz  v. 
SpiUer  (N.W.T.),  1  W.  L.  R.  366,  2  W.  L. 
R.  280. 

Homestead  —  Sale  of — Mortgage  Taken 
in  Part  Payment  —  Receiving  Order,] — ^The 
Exemptions  Ordinance,  O.  0.  1808  c.  27,  s. 
2,  8.-B.  9,  declares  the  following  real  property 
of  an  execution  debtor  and  his  family  free 
from  seizure  by  virtue  of  all  writs  of  execu- 
tion, namely : — (9)  "  The  homestead,  pro- 
vide the  same  is  not  more  than  one  hundred 
and  sixty  acres;  in  case  it  be  more  the  sur^ 
plus  may  be  sold  subject  to  any  lien  or  in- 
cumbrance thereon:" — >Held,  that  mortgage 
moneys,  forming  part  of  the  proceeds  of  the 
sale  of  the  defendant's  homestead,  do  not 
come  witibin  this  provision.  This  provision 
exempts  the  homestead  only  so  long  as  it  re- 
mains a  homestead,  and  where  the  debtor 
has  voluntarily  disposed  of  it,  the  language 
of  the  Ordinance  is  not  wide  enough  to  extend 
the  exemption  to  the  proceeds,  unTess  they  are 
re-invested  in  other  exempt  property  before 
a  creditor  has  acquired  a  diarge  or  lien  upon 
them.  Receiving  order,  as  equitable  execu- 
tion, discharged.  Massey-Harris  Co,  v. 
Schram,  5  Terr.  L.  R.  338. 


aestead  —  Value  —  Notice.] — Held, 

that  the  execution  debtor  was  entitled,  as  an 
exemption  under  the  Homestead  Act.  to  $500 
out  of  $1,000  realized  by  the  sheriff  on  the 
sale  of  a  steamship,  the  only  exigible  p^ixou- 
alty  of  the  debtor.  Vye  v.  McNeill,  3  B.  C. 
R.  4,  approved  :—Semble,  that,  notice  of  a 
claim  of  exemption  is  necessary.  Yorkshire 
Guarantee  and'  Securities  Oorporaiion  v. 
Cooper,  23  Occ.  N.  302,  10  B.  C.  R.  05. 

Tools  and  Implements  —  Selection  — 
Right  of  Creditor  to  Make.] — The  privilege 
granted  the  debtor  by  art  598,  C.  C.  P.,  para- 
graph 10,  of  selecting  and  withdrawing  from 
seizure  "  tools  and  implements  and  other  chat- 
tels ordinarily  used  in  his  profession,  art,  or 
trade,  to  the  value  of  $200."  only  exists  while 
the  debtor  is  carrying  on  his  profession,  art, 


or  trade.  When  he  has  ceased  to.  do  so,  his 
right  to  make  a  selection  is  at  an  end,  and, 
therefore,  his  creditor  can  have  no  right,  un- 
der art.  1031,  C.  C.  to  make  such  selection. 
In  any  case  the  .right  of  the  creditor,  under 
the  last  mentioned  article,  is  merely  to  bring 
back  certain  effects  to  the  patrimony  of  the 
debtor,  for  the  benefit  of  his  creditors  gener- 
ally, and  cannot  be  exercised  for  the  exclu- 
sive benefit  of  the  creditor  seeking  to  avail 
himself  of  tihe  provisions  of  the  article. 
Stephens  v.  Tohaok,  Q.  R.  26  8.  O.  41. 

Tools  of  Trade  —  Costs  of  Opposition.] 
— >A  workman  who  demands  the  withdrawail 
from  a  seizure  of  his  necessary  tools,  cannot 
claim  costs  against  the  execution  creditor, 
because  the  bailiff  making  the  seizure  cannot 
make  the  distinction  between  tools  whldi  the 
debtor  may  claim  as  exempt  and  his  other 
tools.  Cunningham  v.  Chiilhault,  6  Q.  P.  R. 
75. 


II.  Fob  Ck>ST8. 

Jadse's  Order — Direction  for  ^et-off — 
Service  of  Allocatur — Issue  of  Execution — 
Production  of  Order.] — ^Where  a  Judge's  or- 
der requires  the  defendant  to  pay  interlocu- 
torv  costs  to  the  plaintiffs,  and  the  Judge 
makes  an  oral  direction  that  costs  previously 
awarded  to  the  defendant  should  be  set  off 
pro  tanto,  the  deduction  should  be  made  be- 
fore execution  issues  on  the  Judge's  order. 
It  is  not  necessary  to  serve  the  certificate  of 
taxation  of  the  costs  awarded  by  an  order, 
where  the  party  to  pay  has  been  represented 
upon  the  taxation  and  has  notice  of  the 
amount  payable.  When  execution  is  issued 
upon  a  Judge's  order,  the  order  itself  or  an 
office  copy  should  be  produced  to  the  officer 
issuing  it;  a  mere  copy  is  not  sufficient,  un- 
less such  officer  is  the  one  who  has  official 
custody  of  the  book  in  which  the  order  is  en- 
tered. People's  Building  and  Loan  Assn.  v. 
Stanlegf,  22  Occ.  N.  410.  4  O.  L.  R.  644, 
1  O.  W.  R.  399,  469,  572,  692,  2  O.  W.  R. 
122. 

Motion  for  Iioave  to  Appeal — Court 
of  Appeal— High  Court.] — ^An  application  to 
a  Judge  of  the  Court  of  Appeal  for  leave  to 
appeal  from  an  order  of  a  Divisional  Court 
having  been  dismissed  witii  ^costs,  the  same 
were  taxed  and  a  certificate  thereof  issued, 
which,  with  the  order  of  dismissal,  was  filed 
in  the  High  Court,  and  a  fi.  fa.  to  levy  the 
amount. of  such  costs  placed  in  the  sheriff's 
hands  for  execution : — Held,  that  the  order 
directing  payment  of  costs  was  properly  made 
under  ss.  77  and  119  of  the  O.  J.  Act;  and 
that  execution  was  properly  issued  out  of  the 
High  Court,  under  Rule  3,  by  analogy  to  the 
procedure  under  Rule  818.  People's  Building 
and  Ijoan  Association  v.  Stanley.  22  Occ  N. 
300,  371.  4  O.  L.  R.  247,  377,  1  O.  W.  R. 
399.  469,  572,  692.  2  O.  W.  R.  122. 

Pemdias  Appeal  to  PrlTj  Coanell — 

Security.] — In  a  case  in  which,  by  special 
leave,  an  appeal  has  been  allowed  to  the  Ju- 
dicial Committee  of  the  Privy  Council,  exe- 
cution may  issue,  pending  such  appeal,  for 
the  costs  incurred  in  the  Courts  appealed 
from,  without,  for  that  purpose,  sendinfr  the 
record  back  to  the  Court  of  first  instance, 
when  no  security  for  the  costs  incurred  in 
the  Courts  below  has  been  given   with  the 
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appeal  to  the  Judicial  Committee.  CwmoU- 
dated  Oar  Heating  Co,  v.  Came,  5  Q.  P.  R. 
48. 


III.  Pbocedube. 

Creditor  Oollooated  om  Mon»ju  lie- 
Tied  —  Inaohenoy  —  Sub-opposition — Sub- 
coltocation.l — Held,  in  review,  affirming  the 
disposition  of  the  judgment  in  Q.  R.  23  S.  C. 
45,  but  modifying  the  consid^rants,  that  art. 
824  of  the  Code  of  Procedure,  which  author- 
izes a  creditor  of  a  person  who  is  entitled  to 
be  collocated,  or  who  is -collocated,  upon  mo- 
neys levied,  to  file  a  sub-opposition,  does  noi 
confer  any  privilege  on  such  creditor.  If 
the  person  primarily  entitled  to  be  collocated 
is  insolvent,  the  amount  of  the  collocation 
must  be  distributed  among  his  creditors,  ac- 
cording to  law.  The  service  of  a  writ  of  at- 
tachment, attaching  such  moneys  in  the  handtf. 
of  the  sheriff,  does  not  give  the  sub-opposant 
any  special  right  thereto.  Art.  1961,  C.  C. 
Marion  v.  Brien  dit  Detrochers,  Q.  R.  23  S. 
C.  52. 

Chuurdiaa  of  Property  Seised  —  Dis- 
charge  —  Lapse  of  Time  —  Destruction  of 
Property  Seized,]  —  A  judicial  guardian  is 
not  discharged  from  his  guardianship  by  the 
expiration  of  a  year  from  the  day  of  the  seiz- 
ure, and  a  rule  will  issue  against  him  to 
make  him  produce  the  goods  intrusted  to 
him  if  he  does  not  prove  that  they  have  been 
destroyed  without  fault  on  his  part.  Millar 
V.  Gillespie,  5  Q.  P.  R.  37G. 

Oppoeitioii  to  Seiaure  —  Dismissal  — 
Execution  of  Judgment  of  Court  of  Review 
— Time  for,] — ^A  motion  for  the  dismissal  of 
an  opposition  cannot  be  made  before  the  ori- 
ginal thereof  is  returned.  2.  An  opposition 
which  raises  the  question  whether  a  judgment 
of  the  Court  of  Review,  in  a  summary  mat- 
ter, can  be  executed  within  eight  days  from 
the  rendering  thereof,  is  not  frivolous,  and 
will  not  be  dismissed  on  motion.  Kavanagh 
1.  Qwinn,  5  Q.  P.  R.  166. 

Oppoaitioai  to  Seiaiire — InsaisissabilitS 
— Investment  of  Monetfs  Bequeathed — Declar- 
ation— Registration.]  —  A  declaration  of  in- 
vestment, stating  that  a  purchase  of  proper- 
tv  has  been  made  with  moneys  bequeathed  to 
the  purchaser  on  condition  of  insaisissabilit^, 
may  be  set  up  in  opposition  to  a  seizure  of 
such  property  by  a  creditor  of  the  purchaser, 
although  the  declaration  was  not  registered 
until  after  the  creditor's  claim  had  accrued. 
Baird  v.  Morphy.  Q.  R.  23  S.  C.  497. 


Oppoaitioii  to  Seiaiire— £fenirtty — Time 
for — Hypothecary  Creditor — Tenant,]  —  An 
hypothecary  creditor,  wjiose  claim  has  been 
registered  before  the  registration  of  a  lease 
of  the  immovable  hypothecated,  may  require 
from  the  tenant,  who  files  an  opposition  to  a 
seizure  by  such  creditor,  asking  that  the  im- 
movable may  be  sold  subject  to  his  lease, 
security  that  the  immovable  will  be  sold  for 
a  price  sufficient  to  assure  him  the  amount 
which  is  due  to  him  (art  728,  C.  P.  G.), 
2.  He  may  require  such  security  as  soon  as 
the  opposition  is  filed  and  without  admitting 
the  ground  of  the  opposition.  Desaulniers  v. 
Peyette,  Q.  R.  12  K.  B.  445. 

Reduotiom  of  Amonnt  of  Jndgnieiit 
after  Seizure  —  Opposition  —  Sheriff  — 


Return.] — A  seizure  made  und^  a  writ  is- 
.sued  in  execution  of  a  judgment  obtained  ex 
parte  for  $500  damages  ceased  to  be  valid 
and  binding  as  soon  as  this  judgment  is  re-  i 
formed  upon  opposition  to  judgment  bv  a 
^  second  judgment  maintaining  the  opposition; 
and  the  defendant-opposant  is  only  bound  un- 
der the  seizure  to  the  sum  to  which  the  judg- 
ment is  reduced,  in  this  case,  $50.  Such  a 
seizure  having  become  effete  cannot  be  con- 
tinued upon  the  same  writ  for  the  latter  sum ; 
and  the  defendant  may  dispose  of  the  immov- 
able so  seized  notwithstanding  the  seizure 
after  the  judgment  maintaining  the  opposi- 
tion. 2.  A  writ  of  execution  whidi  has  been 
returned  by  the  sheriff  to  the  Court  upon 
service  of  certificate  of  the  filing  of  an  oppo- 
sition to  the  judgment  cannot  be  withdrawn 
from  the  recoid  of  which  it  forms  part  in  or- 
der to  be  sent  to  the  sheriff  with  insOructions 
to  continue  proceedings,  without  the  author- 
ization of  the  Court  or  a  Judge.  Demers  v. 
Dufresne,  5  Q.  P.  R,  465. 

ISeisnre  and  Sale — Opposition  for  Pay- 
ment— Bailiff*s  Return  —  Default  —  Rule 
Nisi,] — ^A  bailiff  who  has  seized  and  sold  a 
debtor^s  property  both  at  his  domicil  and 
place  of  business,  and  has  received  an  oppo- 
sition for  payment  on  the  moneys  levi^  at 
either  of  these  places,  must  return  into 
Court  all  the  moneys  levied  at  that  place, 
and  make  a  separate  return  of  his  proceed- 
ings at  both  places,  in  order  that  the  Court 
may  adjudicate;  in  default  of  his  so  doing,  a 
rule  may  be  issued  against  him.  Lacroiw  v. 
ProHlx,  5  Q.  P.  R.  300. 

Seiaue  hj  Way  of  Seenrity — Service 
— Return  —  Declaration,] — When  a  writ  of 
saisie-gagerie  is  made  returnable  the  second 
day  after  service,  the  declaration  must  be 
served, at  the  same  time  as  the  writ.  2.  When 
the  service  of  the  declaration  is  made  at  the 
office  of  the  Court,  there  must  be  at  least 
one  clear  day  between  the  service  and  the 
return.    Dupuis  v.  Mathieu,  5  Q.  P.  R.  414. 

Seisore  for  Prezerratioa  of  Proper- 

ty — Declaration — Money  in  Banhr—Oamish- 
ment — Exception  to  Form,] — ^A  writ  of  saisie- 
conservatoire  must  be  accompanied  by  a  de^ 
claration  or  contain  a  sufficient  statement  of 
the  grounds  of  the  demand.  2.  If  the  articles 
to  be  seized  are  not  in  specie,  but  sums  of 
money  in  the  possession  of  a  bank,  the  credi- 
tor must  proceed  by  way  of  garnishment,  and 
not  by  saise-conservatoire.  3.  A  saisle-con- 
servatoire  with  respect  to  sums  of  money,  and 
not  accompanied  by  a  declaration,  will  be  dis- 
missed upon  exception  to  the  form.  Leith  t. 
Hall^  5  Q.  P.  R.  155. 

Sheriff  —  Return  —  Reissvc  to  another 
Sheriff — Opposition — Sale  of  Railway,] — If 
the  sheriff  to  whom  a  writ  of  execution  is 
addressed  makes  a  return  of  nulla  bona  apd 
nulls  terne,  the  prothonotary  has  no  right 
to  address  the  same  writ  to  the  sheriff  of  an- 
other district,  by  making  an  addition  in  the 
margin.  2.  An  opposition  to  the  sale  of  a 
portion  of  a  railway  seized  under  a  writ  of 
execution  will  not  be  dismissed  upon  defence 
in  law  upon  the  ground  that  it  is  not  formally 
alleged  that  the  portion  of  the  railway  so 
seized  does  not  constitute  a  section ;  that 
must  be  shewn  bv  evidence.  Atlantic  and 
Lake  Superior  R.  'W,  Co,  v.  Dillon,  5  Q.  P. 
R.  191. 
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IV.  Seizubx. 

Aoooiuit  Book — As8iffnment  of  Debts.] 
— ^A  ledger  or  account  book  containing  a  list 
of  debts  which  hare  been  assigned  in  writing, 
and  which  are  described  in  the  writing  as 
'*  all  the  debts  in  a  certain  ledger  marked 
A,"  is  a  mere  incident  to  the  debts,  and  is  no 
longer  a  chattel  as  ft  was  before  the  entries 
were  made  in  It.  It  is,  therefore,  not  seizable 
in  execution  against  judgment  debtor,  the 
former  owner  of  the  debts,  as  against  the 
person  to  whom  they  have  been  so  assigned 
by  him.  CorticeUi  Silk  Co.  v.  Balfour,  5 
Terr.  L.  R.  385. 


imdment  —  Affidavit  —  Provisions  of 
Statute.] — ^Article  647,  C.  P.,  does  not  pre- 
vent the  amendment  of  an  opposition  to  a 
seizure,  but  merely  requires  that  such  amend- 
ment shall  be  accompanied  by  a  deposition  on 
oath  affirming  that  the  facts  alleged  therein 
are  true.  2.  An  affidavit  is  not  required  in 
support  of  an  amendment  which  merely  al- 
leges a  provision  of  a  public  statute,  of  which 
the  courts  are  bound  to  take  notice  without 
its  being  pleaded — ^in  this  case,  the  charter  of 
the  city  of  Montreal.  Larocque  v.  City  of 
Montreal,  5  Q.  P.  R.  34. 

Amendment  —  Title  —  Costs.] — On  mo- 
tion to  reject  an  opposition,  and  on  motion 
by  the  opposant  to  amend: — Held,  that  a 
delay  will  be  granted  to  the  opposant  to 
amend  her  opposition  by  setting  up  her  title 
and  the  date  thereof,  upon  her  paying  costs 
of  both  motions  au  prdalable,  and  that  in  de- 
fault by  her  of  so  doing  within  such  delay, 
the  opposition  will  stand  dismissed.  Senecat 
V.  Chappell,  5  Q.  P.  R.  72. 

BftiUfTa  Retnn  —  Exemptions — Con- 
troverting Return — Res  Judicata.]  —  A  de- 
fendant can,  without  inscribing  en  faux 
against  the  report  of  a  bailiff  seizing  the  de- 
fendant's goods,  declaring  that  he  has  left  to 
such  defendant  all  the  goods  which  he  had 
the  right  to  keep,  prove  that  the  bailiff  has 
not  left  them.  2.  A  judgment  declaring^  a 
saisie-gagerie  good  and  valid,  and  ordering 
the  sale  of  the  property  seized,  constitutes 
res  judicata  upon  an  opposition  &fin  d'annuler 
founded  upon  defects  or  irregularities  in  the 
seizure.  Adams  v.  Mulligan,  Q.  R.  20  S.  C. 
251. 


Notes  —  Property  Passing.]  —  A 

superannuated  civil  servant  had  presented  his 
superannuation  certificate  at  the  wicket  of  a 
bank,  which  paid  superannuation  allowances 
for  the  Dominion  Oovemment.  The  teller 
counted  out  the  amount  coming  to  him,  and 
placed  the  money  on  the  edge  of  the  teller's 
wicket.  Before  the  payee  had  touched  it,  the 
money  was  seized  by  a  sheriff's  bailiff  under 
an  execution  against  the  payee : — Held,  that 
that  the  property  in  the  monev  had  passed 
to  the  payee  as  soon  as  it  had  been  placed 
upon  the  ledge,  and  that  the  execution  credi- 
tor was  entitJed  to  it.  Hall  v.  Hatch,  Bank 
of  Montreal  v.  Hatch,  22  Occ.  N.  58,  3  O. 
L.  R.  147. 

Book  Debts  —  Attachment  of  debts. 
Jobin-Marrin  Co.  v.  Betts  (N.W.T.).  1  W. 
L.  R.  369.  ^ 

BnildlnKS  on  I«and — Erection  by  Pur- 
chaser d  R^M — Seizure  and  Sale.] — ^Build- 
ings placed  upon  land  by  a  purchaser  k  r6- 


m^rg  may  be  seized  and  sold  separately  from 
the  soil.  2.  A  purchaser  k  r^m^rg  has  no 
status  to  restrain  the  sale,  as  against  him, 
of  buildings  placed  upon  the  land  of  his  ven- 
dor. Quere,  whether  such  a  seizure  is  of 
movables  or  immovables.  Lafontaine  v.  Bi- 
langer,  6  Q.  P.  R.  338. 

Clalkn  hj  Asaisnee  of  Chattel  Mort- 
sage  and  lilen  If ote  Given  hj  Vendors 
of  Ezeontion  Debtors  —  Extinguishment 
of  claim — ^Interpleader — ^Equitable  interest — 
Subrogation — Renewal  of  chattel  mortgage. 
Oreen  v.  Cornell,  3  O.  W.  R.  872. 

ClaJm  b7  Transferee  —  Possession.] — 
An  opposition  to  a  sale  of  movable  effects, 
made  by  a  third  person,  who  has  lent  money 
to  the  debtor  and  has  had  transferred  to  him 
the  effects  seized  as  security  for  the  loan, 
but  has  let  them  in  possession  of  the  debtor, 
will  be  dismissed  upon  motion  as  frivolous. 
Pharand  v.  Emond,  5  Q.  P.  R.  29. 

Costs  —  Taxation  —  Notice  —  Particu- 
lars— Several  Defendants  —  Contestation  by 
one  only — Apportionment  'of  Costs,] — Pursu- 
ant to  art.  554,  C.  P.,  costs  incurred  in  the 
Circuit  Court  must  be  taxed  upon  notice  to 
the  opposite  party  before  an  execution  issues. 
2.  Where,  upon  a  bill  of  costs,  taxed,  but 
not  on  notice  to  the  opposite  party,  execution 
issued  for  a  larger  amount  than  was  really 
due,  an  opposition  demanding  the  annulment 
of  the  seizure  for  the  whole  amount,  without 
mentioning  the  items  of  the  bill  of  costs  ob- 
jected to,  will  not  be  allowed;  but  the  oppo- 
sant will  be  permitted  to  prove  his  allega- 
tions or  surcharge,  notwithstanding  that  that 
is  equivalent  to  a  revision  of  the  bill  of  costs ; 
and  if  he  succeeds  in  establishing  that  the 
amount  of  the  writ  of  execution  is  larger  than 
the  amount  due.  the  opposition  will  be  al- 
lowed for  the  difference  between  these 
amounts,  but  without  costs,  seeing  that  both 
parties  are  in  fault.  3.  By  virtue  of  item 
37  of  the  Circuit  Court  tariff,  or  item  19  of 
the  Superior  Court  tariff,  when  there  are 
two  defendants  appearing  by  different  attor- 
neys, and  one  of  the  two  files  a  plea,  the  at- 
torney of  the  plaintiffs,  if  he  succeeds  in  ob- 
taining judgment  upon  every  issue,  will  be 
entitled  to  the  full  amount  of  his  costs  against 
the  defendant  who  contested  the  action,  and 
to  half  the  costs  against  the  one  who  did  not 
contest.  Descormiers  v.  Hyland,  5  Q.  P.  R. 
112. 

Connty  Courts  Aot  —  Seizure  by  Cre- 
ditor— Ratification  by  Bailiff — Abandonment 
— Interpleader  —  Onus  —  Estoppel— Sale  of 
Ooods  Act.] — Under  ss.  82  and  83  of  the 
Countv  Courts  Act,  R.  S.  M.  1902  c.  38,  be- 
fore the  amendment  of  1904,  a  seizure  under 
execution  made  by  the  execution  creditor  him- 
self was  not  unlawful  or  invalid.  Where  wood 
piles  were  seized  under  execution,  and  notices 
of  the  seizure  attached  to  the  different  piles, 
and  a  person  living  near  asked  by  the  bailiff 
to  look  after  them,  and  a  week  or  two  later 
placed  by  the  bailiff  in  charge,  it  was  held 
that  there  was  no  abandonment.  Per  Dubuc. 
J., —  The  property  in  the  wood  never  passed 
to  the  claimant,  notwithstanding  contract  to 
buy  and  part  payment,  because  it  had  not 
been  measured:  Rule  3  of  s.  20.  Sale  of 
(^oods  Act,  R.  S.  M.  1902,  c.  152.  The  plain- 
tiff was  not  estopped  from  enforcing  his  ex- 
ecution by  the  fact  that  he  had  attached  any 
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money  that  might  be  due  from  the  daimant 
to  the  judgment  debtor  on  a  sale  of  the  wood. 
Per  Perdue,  J. — Under  s.  20  of  the  Act  it 
was  not  open  to  the  claimant,  on  the  trial 
of  the  interpleader  issue,  to  raise  any  objec- 
tion to  the  validity  of  the  seisure  or  as  to 
its  abandonment.  The  question  was  whether 
the  goods  seized  were  the  property  of  the 
claimant  as  against  the  execution  creditor, 
isind  the  onus  was  on  the  claimant  to  prove 
his  ownership.  The  claimant  failed  because 
the  provisions  of  the  Bills  of  Sale  Act  had 
not  been  complied  with.  Richards,  J.,  dis- 
sented. Huwtahle  v.  Conn,  24  Occ.  N.  245, 
14  Man.  L.  R.  713. 

Crops  on  I«aad  Traasferrod  hj  ZSze- 
cntion  Debtor — Labour  and  means  of  trans- 
feree—  Ownership  of  crops  —  Interpleader. 
Mas8€if-Harri9  Co.  v.  Moore  (N.W.T.),  1  W. 
L.  R.  215. 

DiamlMMtl  —  Examination  of  Opposant.} 
-^The  Court  may,  upon  a  motion  for  the  ex- 
amination of  the  party  opposing  a  seizure 
and  for  the  dismissal  of  the  opposition  after 
such  examination,  order  the  examination  of 
the  opposant,  saving  the  right  to  pronounce 
afterwards  upon  the  part  of  the  motion  re- 
lating to  the  dismissal  of  the  opposition.  It 
is  not  necessary  for  the  applicant  to  allege 
in  his  notice  of  motion  that  the  opposition 
is  untenable  on  its  face.  Dupuis  v.  Beaudry, 
4  Q.  P.  R.  41G. 

Distribvtiott  —  Conteataiion,]  —  The 
opposition  of  a  third  party  cannot  hinder  a 
distribution  of  the  moneys  realized,  and  the 
rights  and  privileges  of  the  parties  will  be 
determined  by  the  scheme  of  distribution  un- 
less it  is  contested,  contestation  being  the 
remedy  of  the  third  party.  Turgeon  v.  Shan- 
non, 4  Q.  P.  R.  156. 

Fllins  Doovinoiita  —  Depogition — Ser- 
vice — 8tay  of  Sale.}  —  The  failure  to  file, 
with  an  opposition,  the  documents  alleged  in 
it,  is  not  a  ground  for  dismissing  it  upon  a 
simple  motion,  in  accordance  with  art.  651, 
C.  P. ;  and  Rule  62  of  the  Rules  of  Practice 
is  not  imperative.  2.  The  sheriff  is  bound  to 
receive  an  opposition  accompanied  by  a  de- 
position such  as  is  mentioned  in  arts.  647 
and  727,  0.  P.,  and  the  service  of  such  oppo- 
sition stays  the  sale,  pursuant  to  art.  729, 
C.  P.  Morinville  v.  Basil,  Q.  R.  18  S.  C. 
397. 

Gooda  of  Stranger — Right  of  Revendi- 
cation.} — The  owner  of  effects  seized  under 
a  writ  of  saisie-arrdt  before  judgment,  as  be- 
longing to  a  third  person,  has  the  right  to 
recover  them  by  means  of  a  saisie-revendica- 
tion  in  the  hands  of  the  first  execution  credi- 
tor or  of  the  bailiff  or  guardian  to  the  seiz- 
ure.    Gorriveau  y.  Boright.  6  Q.  P.  R.  136. 

Guardian  —  Discharge  —  Sale.}  —  A 
guardian  appointed  to  a  seizure  under  execu- 
tion is  discharged  as  soon  as  he  has  handed 
over  the  effects  seized  to  the  bailiff  charged 
with  the  sale  of  them,  and  if  the  latter  does 
not  sell  them  all,  the  guardian  is  not  re- 
sponsible for  those  which  are  not  sold.  Qin- 
gras  v.  Parent,  Q.  R.  25  S.  C.  271. 

Guardian  —  Several  Execution  Creditors 
— Different  Guardians  —  Rights  of.} — ^The 
second  execution  creditor  seizing  is  not  ob- 
liged to  name  the  same  guardian  as  in  the 


case  where  the  debtor  has  been  dispossessed 
of  the  goods  seized.  2.  The  two  guardians 
named  at  the  time  of  different  seizures,  who 
have  allowed  the  debtor  to  remain  in  posses- 
sion of  the  goods  seized,  may  each  or  either 
take  them  from  him  at  any  time  before  the 
sale.  3.  If  the  two  guardians  wish  to  have 
possession  of  the  goods  seised,  the  Court, 
upon  i>etition,  will  detertnine  their  respective 
riehts,  awarding,  however,  possession;  in  de- 
fault of  sufficient  reasons  against  his  de- 
mand, to  the  guardian  named  in  the  cause  in 
which  the  sale  of  the  goods  seized  should  first 
take  place.  Couture  v.  MoManamy,  Q.  R. 
24  S.  C.  356. 

Inseription  —  Filing  of  Contract.} — ^A 
person  who  makes  an  opposition  to  a  seisure 
based  upon  a  marriage  contract,  cannot  set 
the  opposition  down  for  judgment  without 
filing  the  contract,  and  if  he  does  so,  the  in- 
scription will  be  set  aside  on  motion.  Ward 
V.  McQarry,  3  O.  P.  R.  380. 

Irresnlarities.] — ^A  defendant  cannot  by 
opposition  to  a  seizure  after  judgment  invoke 
irregularities — in  this  case  an  erroneous  de- 
scription of  his  residence  in  the  proc^s-verbal 
of  seizure — which  he  could  have  set  up  by 
exception  to  the  form  before  judgment.  At- 
kinson V.  Ryan^  Q.  R.  .18  S.  C.  427. 

Joint  Opposition.] — Two  or  more  per- 
sons, each  one  of  whom  is  sole  owner  of  one 
of  the  articles  seized,  cannot,  by  a  joint 
opposition,  each  claim  the  article  which  be- 
longs to  him,  especially  if  their  titles  are  not 
of  the  same  nature.  Hill  v.  Howley,  Q.  R» 
20  S.  C.  269,  4  Q.  P.  R.  176,  353. 

Iiessor  of  Ch>ods  Seised.]  —  A  third 
party,  the  lessor  of  the  goods  seized,  who  has 
reserved  to  himself  the  right  to  re-take  them- 
if  the  lessee  should  not  pay  the  instidments 
regularly,  may  exercise  such  right  by  way 
of  opposition  to  the  seizure  of  the  goods  by 
a  creditor  of  the  lessee.  Farand  v.  Emondy, 
5  Q.  P.  R.  58. 

License  nnder  liiqnor  liieense  Aet.] 
—See  Walsh  v.  Walper,  22  Occ  N.  48,  8  O. 
L.  R.  158. 


Mining  Lease  —  Prospector^s  License — 
Machinertf — Annexation  to  Freehold — Trade 
Fimtures—Fi.  Fa.  de  Bonis—Sale.}  —  The 
licensees  of  a  mining  area  in  Nova  Stotia 
erected  a  stamp  mill  on  wild  lands  of  the 
Crown,  for  the  purpose  of  testing  ores.  All 
the  various  parts  of  the  mill  were  placed  tem- 
porarily in  position,  either  resting  by  their 
own  weight  on  the  soil  or  steadied  by  bolts, 
and  the  whole  installation  could  be  removed 
without  injury  to  the  freehold: — ^Held,  that 
the  mill  was  a  chattel,  or  at  any  rate  a  trade 
fixture,  removable  by  the  licensees  during 
the  tenure  of  their  lease  or  license,  and,  con- 
sequently, it  was  subject  to  seizure  and  sale 
under  an  execution  arainst  goods.  Judgment, 
in  36  N.  S.  Reps.  395  affirmed,  1)ut  for  dif- 
ferent reasons.  Liscomhe  Falls  Gold  Mining- 
Co.  V.  Bishop,  25  Occ.  N.  78,  35  S.  C.  R. 
539. 

Movables  and  ImmoTables  —  Opposi- 
tion as  to  Movables — Sale  of  Immovables— - 
Sheriff  —  Return.}  —  The  plaintiif  having 
caused  to  be  seized  at  the  same  time  movables 
and  immovables  in  the  possession  of  the  de- 
fendant, and  a  third  party  having  by  opposi- 
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tion  claimed  the  movables  as  his,  the  plain- 
tiff may  afterwards  proceed  to  a  sale  of  the 
immoyables  withoat  waiting  for  the  result  of 
the  opposition,  for  he  is  not  bound  to  go  fur- 
ther with  the  contest  as  to  the  movables. 
2.  The  sheriff,  having,  before  making  a  re- 
turn of  the  writ,  his  proceedings,  and  the 
opposition,  taken  a  copy  of  the  writ  and  of 
the  procte  verbal  of  the  seizure  of  the  im- 
movables, may,  without  other  authoritv,  and 
without  waitine  for  judgment  upon  the  op- 
position as  to  tne  movables,  proceed  to  adver- 
tise and  sell  the  immovables.  Qaudeau  v. 
Tetu,  Q.  R.  20  S.  O.  402. 

Ifotiee  —  Exemption  —  Telephone.] — -A 
seizure  of  goods  under  an  execution  and  a 
notice  that  goods  20  miles  away  in  the  same 
bailiwick  belonging  to  the  same  execution 
debtor  are  under  seizure  do  not  operate  as 
a  seizure  of  the  latter  goods.  Qusere,  whether 
a  debtor's  right  of  exemption  is  absolute  or  a 
privilege  to  be  exercised  within  two  days. 
Sehl  V.  Humphrey,  1  B.  C  (pt.  2)  257,  and 
In  re  Ley,  7  B.  u.  R,  04,  questioned  in  this 
regard.  Semble,  goods  cannot  be  seized  by 
telephone.  Dickinson  v.  Rohertson,  11  B.  C. 
R.  155,  1  W.  L.  R.  142. 

Ojpi^ositiott  —  Attack  on  Judgment  — 
Junsdiction.} — A  judgment,  in  execution  of 
which  a  seizure  has  been  made,  cannot  be  at- 
tacked by  an  opposition  &  fin  d'annuler,  on 
the  ground  that  the  Superior  Court  had  no 
jurisdiction  to  pronounce  the  judgment. 
Cot4  V.  Bematchez,  Q.  R.  25  S.  C.  219. 

OppositioaL  —  Default  of  Contestation — 
Time — Leave  to  Contest  —  Consolidation  of 
Actions.] — ^Where  an  execution  creditor  has 
made  default  in  contesting  an  opposition  to 
his  seizure  within  the  time  allowed,  he  will 
not  be  allowed  after  the  time  has  expired  to 
file  his  contestation  and  to  join  his  cause  to 
another  cause  in  which  he  has  seized  the 
same  goods.  Archihald  V.  Spenard,  6  Q.  P. 
R.  124. 

Opposition — Examination  of  Opposant.] 
— ^The  examination  of  an  opposant  will  not 
be  ordered  unless  the  creditor  seizing  estab- 
lishes, or  there  appears  on  the  face  of  the 
record  some  reason  leading  the  Court  to  be- 
lieve that  the  opposition  is  made  to  unjustly 
retard  the  sale,  or  is  unfounded,  or  would  be 
shewn  to  be  so  by  the  opposant's  examination. 
Dcmers  v.  Bergevin,  6  Q.  P.  R.  47. 

Opposition — Examination  of  Opposant.] 
— An  opposant,  who  claims  property,  stating 
that  he  nas  been  doing  business  for  "some 
time"  previous  to  the  seizure,  under  the  same 
firm  name  under  which  the  debtor  was  con- 
demned, will  be  ordered  to  appear  for  exam- 
ination on  the  opposition.  Ford  v.  Payette,  6 
Q.  P.  R.  57. 

OppositioA — Insaisissahilit^ —  Investment 
of  Moneys  Bequeathed  —  Declaration  — 
Reffistrution.] — A  declaration  that  a  purchase 
of  property  has  been  made  with  moneys  de- 
rived by  the  purchaser,  under  a  condition  of 
*Mnsaisissabilit^ "  can  be  set  up  against  a 
creditor  of  the  purchaser,  although  not  regis- 
tered until  after  the  creditor  had  acquired  his 
status  as  such.  The  following  clause  in  a 
will,  *'My  intention  in  making  the  bequests 
afoTOsaid  being  that  the  said  property  or 
that  by  which  it  shall  be  represented  shall 
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be  insaisisBable,  the  same  being  given  to  secure 
a  provision  for  the  support  of  the  said  bene- 
ficiaries," is  not  contrary  to  the  provisioins 
of  art.  509,  C.  P.  C,  clauses  3  and  4,  the 
law  empowering  a  donor  or  testator  to  de- 
clare **  insaisissables  "  not  only  immovables  3o 
disposed  of  by  the  will,  but  also  such  as 
might  be  acquired  in  place  of  such  immo- 
vables. Judgment  in  Baird  v.  Morphy,  Q.  R. 
23  S.  C.  497.  affirmed.  Baird  v.  Ferrier,  Q. 
R.  13  K.  B.  317. 

Opposition  — Judgment  —  Reduction  of 
Amount  —  New  Writ.]  —  A  judgment  pi*o- 
Qounced  upon  an  opposition  to  a  judgment 
has  the  effect  of  causing  the  execution  issued 
and  based  upon  a  judgment  obtained  by  de- 
fault to  lapse;  and  the  party  who  has  thus 
obtained  judgment  by  default  and  has  exe- 
cuted it,  may  not,  after  the  sustaining  r  in 
whole  or  in  part  of  an  opposition  to  the  judg- 
ment, proceed  with  his  execution,  but  must  oe 
content  to  reduce  the  amount  to  be  levied 
upon  his  original  writ  to  that  fixed  by  the 
judgment  upon  the  opposition.  2.  The  judg- 
ment sustaining  an  opposition,  but  granting 
to  the  plaintiff  a  part  of  his  demand,  should 
be  executed  by  a  new  writ.  Demers  v.  Di*- 
fresne,  Q.  R.  24  S.  C.  141. 

PartnorsHip  Property — Ownership  of 
Goods  Seized— Transfer  to  Continuing  Part- 
ner— Sheriff — Proceeds  of  Sale — Liability  to 
Execution  Creditor  —  Damages  —  Deprecia- 
tion.]— A  partnership  existing  between  C.  and 
S.  was  dissolved,  C.  taking  all  the  assets  and 
assuming  all  the  liabilities  of  the  firm : — Held, 
that,  in  the  absence  of  fraud,  the  goods  of  the 
firm  were  effectually  transferred  to  C,  and 
were  subject  to  an  execution  placed  in  the 
hands  of  the  defendant  sheriff  with  instruc- 
tions to  levy  upon  and  sell  the  goods  of  C. 
The  defendant,  after  having  levied  upon  the 
goods  under  the  plaintiff's  execution,  sold  the 
goods  under  two  executions  placed  in  his  hands 
subsequently,  and  paid  over  the  proceeds  to 
the  creditors  at  whose  instance  suqh  execu- 
tions were  issued: — Held,  that  he  was  liable 
to  the  plaintiff  in  damages  for  so  doing;  but 
was  not  liable  for  depreciation  resulting  from 
delay  in  selling  occasioned  by  the  act  of  the 
Court.  The  case  was  not  one  for  punitive 
damages,  or  for  other  damage  than  the  actual 
value  of  the  goods  at  the  time  of  the  sale. 
Crowe  V.  Buchanan,  36  N.  S.  Reps.  1. 

Patent  for  Invention.] — A  patent  for 
invention  granted  by  the  Dominion  Govern- 
ment may  be  seized  in  execution.  Farand  v. 
Emond,  Q.  R.  23  S.  C.  2. 

Patent  of  Invention  —  Exigible  Prop- 
erty.]— A  patent  of  invention  is  seizable,  and 
an  opposition  based  upon  its  alleged  insaisis- 
sabilitd  will  be  dismissed  upon  motion. 
Farand  v.  Emond,  5  Q.  P.  R.  63. 

Patent  for  Invention.] — Queere,  whether 
a  patent  for  invention  can  be  seized  under 
execution.  Walker  v.  LamoureuXy  Q.  R.  21 
S.  C.  402. 

Possession  of  Ch>ods — Joint  Ownership.] 
— A  creditor  can  seize  under  ordinary  execu- 
tion only  goods  which  are  in  possession  of 
the  debtor.  2.  A  third  party,  owner  of  an 
undivided  interest  in  goods  seized  under  execu- 
tion  against   his  co-owner,   may  prevent   the 
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sale  of  the  goods  as  regards  his  own  rights. 
Turner  v.  Bradshaw,  6  Q.  P.  B.  184. 

Prodvot  of  Timlier — Permit  to  Bwecii- 
tion  Debtor  to  Out  and  Remove  from  Crown 
Land* — Partnerahip—Purchasere —  Claimants 
— Interpleader — Interest  of  Partner.] — B.  F. 
Kendall,  an  execution  debtor,  was  the  holder 
of  a  permit  entitling  him  to  cut  and  remove 
from  ce^in  lands  of  the  Grown  a  quantity 
of  railway  ties.     He  entered  into  a  contract 
with  the  Canadian  Pacific  R.  W.  Co.  to  fur- 
nish them  with  30,000  ties  on  certain  terms 
as  to  deUvery  and  payment.     To  enable  him 
to  carry  out  the  contract,  he  applied  to  the 
Bank   of   Ottawa   for   aayances,    which   the 
bank  agreed  to  make,  on  receiving  an  assign- 
ment of  the  moneys  payable  under  the  con- 
tract   and  other  securities.     E.  F.   Kendall 
and  Thomas  Bobinson  entered  into  partner- 
ship in  the  business  of  tie  manufacturers,  to 
be  carried  on  upon  lands  comprised  in  the 
permit,  and  to  include  the  carrying  out  of 
the  contract  with   the  Canadian   Pacific  B. 
W.  Co.    The  agreement  of  partnership  was  at 
first  oral,  but,  later,  it  was,  at  the  instance 
of  the  Bank  of  Ottawa,  reduced  to  writing 
and  signed  by  the  parties,  and  a  certificate  ot 
the   partnership    was   duly    registered.     The 
partners  proceeded  to  the  lands,  and  Bobin- 
son was  left  in  control,  in  accordance  witn 
the   partnership   agreement.      He   established 
the  camp  and  commenced  to  cut  the  ties,  and 
got  them  out  on  the  ice  on  an  arm  of  the 
Lake  of  the  Woods.    In  the  spring  they  were 
boomed  and  finally  towed  to  Norman's  Bay, 
where  they  were  seized  by  the  sheriff.     The 
boom  timber  and  logs  were  cut  by  the  part- 
nership for  the  purposes  of  rafting  the  ties, 
and  were  properly  taken  for  that  purpose: — 
Held,   the   claim   of   the  execution   creditors 
could   not   take  effect  so  as   to  deprive  the 
partner   Bobinson  of   his   rights,   or  prevent 
him  from  enforcing  them  in  the  name  and  ou 
behalf  of  the  partnership.     The  property  in 
the  ties  was  shewn  to  be  in  Kendall  &  Bobin- 
son and  the  Canadian  Pacific  B.  W.  Co.,  as 
purchasers  from  them,  and  the  property  in  the 
boom   timber  and   logs   to   be   in   Kendall   & 
Bobinson.    A  sale  of  Kendall's  interest  in  the 
partnership  would  not  pass  the  property  to 
the  purchaser,  but  would  give  him  a  right  to 
an   account   of   the  partnership   transactions 
with    a    view   to   ascertaining   and   realizing 
the   interest    of   the   execution   debtor.     But 
there  were  no  means  by  which  such  a  proceed- 
ing could  be  taken  in  this  matter.   The  money 
in  Court  stood  as  security  for  the  ties,  boom, 
timber,  and  logs  seized  by  the  sheriff.   It  was 
not  possible  to  determine  in  this  proceeding 
whether   Kendall   was   entitled   to   any,   and, 
if  so,  how  much  of  it.    The  materials  for  such 
an  inquiry  were  not  before  the  Court     De- 
fendants' remedy,   if  any,  was  in  some  pro- 
ceeding in   which   all  questions  between  the 
partnership  and  the  execution  debtor  could  be 
properly  inquired  into  and  adjusted.     Appeal 
dismissed.     Canadian   Pacific   R,   W.   Co.   v. 
Rat  Portage  Lumber  Go,,  5  O.  W.  B.  473,  10 
O.  L.  B.  273. 

Property   Already   mider   Seiiure   — 

Duty  of  Sheriff — Seisure  upon  Seizure.] — ^A 
sheriff,  having  a  judgment  against  the  de- 
fendant, issued  a  fi.  fa.  addressed  to  the 
coroner  (arts.  35,  36,  C.  P.),  and  the  latter 
seized  the  immovables  of  the  defendant.  The 
defendant  having  lodged  an  opposition,  the 
coroner  returned  the  writ,  the  opposition,  and 


all  his  proceedings.  Subsequently  the  plain- 
tiffs, having  a  judgment  against  the  defendant, 
issued  a  fi.  fa.  addressed  to  the  sheriff,  and  he 
Seized  thereunder  the  same  Immovables: — 
Held,  titiat  the  old  maxim  '*  seizure  upon 
seizure  is  invalid  *'  exists  no  longer  except  as 
modified  by  the  Code  of  Procedure;  that  the 
sheriff  had  not  to  note  this  second  writ  upon 
that  addressed  to  the  coroner;  that  art.  711, 
0.  P.,  did  not  apply  to  this  case;  that  the 
sheriff,  upon  receiving  the  second  writ,  had 
nothing  to  do  but  seize,  since  he  had  not 
then  tibe  first  writ,  and  that  writ  had  not 
been  addressed  to  hUn.  Richer  v.  Miohaudt  Q. 
B.  20  S.  C.  442.  ' 

Property  Deelarod  tj  Will  TwsalsfsS" 

mM9— Seizure  for  Debt  of  Testator.]^F,  M. 
devised  his  property  to  L.  M.,  without  re- 
serve, constituting  him  his  universal  legatee 
from  the  day  of  his  death,  upon  the  express 
condition  that  L.  M.  was  to  dispose  of  the 
property  in  favour  of  his  children,  in  equal 
or  unequal  parts,  as  he  should  judge  fit  when 
making  partition  of  hia  other  perperty.  L. 
M.  accepted  the  devise.  Then,  by  his  will, 
he  bequeathed  his  property  (other  than  that 
which  he  had  from  P.  M.)  to  his  son  J.  B. 
M.,  the  present  defendant,  on  the  express 
condition  that  he  should  preserve  the  property 
for  his  children  and  divide  it  among  them 
equally  or  unequally.  And,  moreover^  L.  M., 
desiring  to  discharge  the  trusts  mentioned  in 
the  will  of  P.  M.,  made  choice  of  his  said 
son  J.  B.  M.  to  receive  the  property  left  by 
P.  M.,  and  he  gave  him  all  such  property,  and 
added  that  he  (L.  M.)  wished  and  intended 
that  the  property  belonging  to  the  testamen- 
tary succession  of  P.  M.  should  be  preserved 
in  the  same  manner  as  the  property  devised 
by  L.  M.,  and  he  concluded  his  will  as  fol- 
lows :  "  I  wish  and  intend  that  the  enjoy- 
ment of  the  property  above  devised  to  my  son 
J.  B.  M.  shall  be  insaisissable  and  I  declare 
that  I  gave  him  this  legacy  &  titre  d'aliments." 
L.  M.  dying,  J.  B.  M.  accepted  the  will.  The 
plaintiffs,  having  obtained  judgment  against 
J.  B.  M.,  as  universal  legatee,  for  a  debt  con- 
tracted by  L.  M.,  caused  to  be  seized  the 
immovables  coming  from  P.  M.  J.  B.  M. 
lodged  an  opposition,  setting  up  that  the  pro- 
perty was  subject  to  a  substitution  in  favour 
of  his  children,  and  invoking  also  the  insaisiss- 
abilit^  clause: — Held,  that  the  substitution 
provided  by  the  will  of  L.  M.,  as  regards  the 
property  which  came  from  P.  M.,  in  favour 
of  the  children  of  J.  B.  M.,  was  valid,  but 
that  the  decree  did  not  purge  the  substitution ; 
that  the  defendant,  who  was  the  grev6,  could 
not  set  up  the  substitution  by  his  opposition ; 
that  the  insaisissabilit^  clause  as  regards  the 
property  coming  from  P.  M.,  imposed  by  the 
will  of  L.  M.,  was  valid  and  within  the  powers 
of  L.  M.,  but  it  could  not  be  invoked  against 
the  debts  left  by  L.  M.,  and  the  defendant,  as 
his  universal  legatee,  was  bound  to  pay. 
Richer  v.  Michaud,  Q.  B.  20  S.  C.  442. 

RemoTal  of  Goods — Obligation  to  Re- 
turn.]— ^Where  the  person  appointed  guardian 
of  goods  seized  under  execution  removes  them, 
he  must,  if  the  seizure  is  annulled,  bring 
them  back  to  the  domicil  of  the  execution 
debtor,  who  has  a  remedy  by  way  of  rule 
nisi.    Adams  v.  Mulligan,  4  Q.  P.  B.  60. 

Riffht     of      Debtor      to      Withdraw 

Effeets.] — An  opposition  to  a  seizure,  based 
on  the  fact  that  some  of  the  effects  seized 
could  have  been  withdrawn  and  selected  by 


645 


EZECTJTIOH. 


646 


the  debtor,  must  shew  that  he  was  not 
allowed  to  select  and  withdraw  them;  other- 
wise it  will  be  dismissed  on  motion.  Beaubien 
Produce  and  Milling  Co.  v.  Leouyer,  5  Q.  P. 
B.  71. 

Rule  Ifisi — Option,'\ — A  rule  nisi,  against 
a  guardian  to  effects  seized  under  execution, 
which  (besides  giving  him  the  option  of  pay- 
ing the  amount  due  the  seizing  creditor)  gives 
him  the  option  of  producing  the  effects,  or  ot 
paying  the  value  thereof,  without  the  value 
being  mentioned  or  ascertained,  is  illegal, 
and  will  be  set  aside.  8imard  v.  Crevier,  Q. 
R.  19  S.  C.  133. 


Seotioii  of  Railwar.} — A  section  of  a 
railway  may  be  seized  and  sold  separately; 
it  is  not  necessary  that  the  seizure  should 
apply  to  the  whole  line.  Dillon  v.  Atlantic 
and  Lake  Superior  R,  Tf .  Co.,  Q.  R.  19  S. 
C.  533,  5  Q.  P.  B.  68. 

8ta7  —  Appeal — Irregular  Notice — Vo$t8 — 
Undertaking  iy  Advocate  to  Repay — Costs  of 
Levy.} — The  defendi^nts,  having  served  notice 
of  motion  to  the  Court  in  banc  for  a  rule  to 
shew  cause  why  tiie  verdict  for  the  plaintiff 
should  not  be  set  aside,  or  for  a  nonsuit  or  a 
new  trial,  applied  to  the  trial  Judge,  under 
J.  O.  Ord.  512,  after  seizure  under  execution 
issued  upon  the  judgment,  for  a-  stay  of  pro- 
ceedings, upon  the  grounds  of  irreparable  loss 
and  inability  of  the  plaintiff  to  repay  the 
amount  levied  in  case  the  appeal  should  be 
successful : — Held,  that  there  was  jurisdiction 
to  entertain  the  application,  although  the  no- 
tice of  motion  was  perhaps  irregular  in  form. 
(2)  That  the  fact  that  the  plaintiff  would 
not  be  able  to  repay  the  amount  levied  in  case 
o{  an  adverse  decision  on  appeal  is  sufficient 
ground  for  granting  stay.  Stay  ordered  on 
security  being  given.  (3)  That  execution  for 
costs  should  be  stayed  unless  the  advocates 
give  personal  undertaking  to  repay  them  in 
case  appeal  succeeded.  (4)  That  the  defend- 
ant, having  delayed  making  application  until 
after  issue  of  execution  and  seizure,  should 
pay  the  costs  and  expenses  incurred  by  reason 
of  the  delivery  to  the  sheriff  of  the  execution. 
(5)  The  costs  of  application  must  be  paid 
forthwith  by  party  applying.  Merry  v. 
Nickalls,  L.  R.  8  Ch.  205,  and  Cooper  v. 
Cooper,  2  Ch.  D,  492,  followed.  Patton  v. 
Alherta  Coal  Co.,  2  Terr.  L.  B.  294. 

SvAelenoy.] — An  opposition  to  a  seizure 
alleging  that  the  opposant  is  the  owner  of  the 
animals  seized,  on  account  of  having  himself 
bought  them  and  paid  for  them  out  of  his 
own  money,  supported  by  an  affidavit  follow- 
ing the  provisions  of  art.  647,  C.  P.,  is  suffi- 
cient in  law,  and  will  not  be  rejected  on  mo- 
tion.   Perron  v.  Marquis,  4  Q.  P.  R.  174. 


y.  Sale  Unoeb. 

Equity  of  Redemption  —  Unassigned 
Dower  in — Share  in — Equitable  Execution.] 
— ^A  right  of  dower  in  an  equity  of  redemp- 
tion before  assignment  is  not  exigible  under  a 
writ  of  fi.  fa.,  nor  is  the  share  of  one  of 
several  tenants  in  common  of  an  equity  of 
redemption.  Where  a  person  dies  possessed 
of  lands  mortgaged  by  him,  his  widow,  be- 
fore assiiniment  of  dower,  though  entitled  to 
redeem,  has  no  estate  in  the  land,  and  is 
therefore  not  an  **  assign  *'  of  her  husband. 


nor  a  ''person  having  the  equity  of  redemp- 
tion" within  s.  29  of  the  Execution  Act,  U. 
S.  O.  1897  c.  77,  and  her  interest  does  not 
come  within  s.  30  of  that  Act,  and  therefore 
is  not  saleable  under  it  nor  under  s.  33.  In 
such  a  case  an  execution  creditor  seeking 
equitable  execution  should  proceed  under 
Rules  1016-1018,  and  not  by  action.  Cana- 
dian Bank  of  Commerce  v.  Rolston,  22  Occ. 
N.  232,  4  O.  li.  B.  106,  1  O.  W.  E.  351. 

Fixtures — Opposition — Appeal  —  Title  of 
Purchaser.}  —  The  appellants,  a  comp>any 
having  their  place  of  business  in  the  Province 
of  Ontario,  had  sold  certain  machines  to  K. 
Bros,  of  Joliette,  with  a  reservation  of  right  of 
property.  The  mill  in  which  these  machines 
were  installed  having  been  seized  with  the 
machines  at  the  suit  of  the  curator  under 
an  assignment  of  K.  Bros,  for  the  benefit  of 
creditors,  and  of  a  creditor  of  one  of  the  in- 
solvents, the  appellants  filed  an  opposition, 
which  the  respondent  contested,  and  which 
the  Superior  Court  dismissed.  The  appel- 
lants, nearly  four  months  after  the  judgment 
of  the  Shperior  Court,  appealed  to  the  Court 
of  Queen's  Bench,  which  maintained  the 
opposition;  and  this  judgment  was  affirmed 
by  the  Supreme  Court  of  Ccmada.  However, 
in  the  interval  between  the  judgment  dis- 
missing the  opposition  and  the  institution  of 
the  appeal,  the  creditor  obtained  from  the 
prothonotary  a  writ  of  ven.  ex.,  and,  through 
the  agency  of  a  person  named  by  the  respon- 
dent, the  curator  obtained  from  a  Judge  an 
order  for  the  sale  of  the  mill  and  the  ma- 
chines. The  sale  took  place  after  the  appeal, 
but  the  appellants  knew  nothing  of  it  until 
after  they  had  obtained  the  judgment  of  the 
Supreme  Court,  and  at  that  sale  the  respon- 
dept  became  the  purchaser  of  the  mill  and 
the  machines,  and  subsequently  disposed  of 
them: — Held,  that  the  respondent,  whom  the 
appellants  had  informed  of  their  right  of 
property  in  the  machines  and  the  nullitv  of 
the  seizure  which  had  been  made  of  them, 
could  not,  by  instigating  the  order  and  be- 
coming the  purchaser  at  the  sale,  obtain  a 
title  which  would  be  good  against  the  appel- 
lants, and  that  in  disposing  of  the  machines 
as  things  belonging  to  him,  the  respondent 
had  made  himself  responsible  to  the  appellants 
for  their  value.  Waterous  Engine  Works  Co. 
V.  Bank  of  Hochelaga,  Q.  R.  12  K.  B.  258. 

Goods — Opposition  to  Sale — Notice — Par- 
ties— Debtor.] — An  opposition  to  the  sale  of 
movables  will  not  be  maintained  unless  notice 
of  contestation  has  been  given  to  the  parties, 
including  the  debtor.  Valiquette  v.  Guil- 
baulty  5  Q.  P.  R.  163. 

Goods  —  Place  of  Sale  —  Residence  of 
Debtor.] — An  execution  debtor  has  the  right 
to  say  that  goods  of  his  seized  under  the  exe- 
cution shall  not  be  sold  at  the  place  of  his 
residence  at  the  time  of  sale,  if  such  goods 
were  not  seized  there  and  have  not  been  taken 
there  by  him,  but  are  in  the  control  of  the 
creditor,  who  proposes  to  remove  them  to  the 
actual  residence  of  the  debtor.  Adams  v. 
Mulligan,  Q.  R.  19  S.  C.  398. 

Goods  not  Seized — Irregular  Sale — Ac- 
quiescence —  Purchase  in  Good  Faith.]  —  A 
portion  of  a  debtor*s  stock-in-trade  having 
been  seized  under  a  writ  of  execution,  the 
bailiff,  on  the  day  fixed  for  the  sale,  added 
other  goods  of  the  debtor  to  the  list  of  those 
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seized,  and,  at  the  request  of  the  debtor,  who 
was  desirous  of  repurchasing  his  stock-in- 
trade,  SQld  the  entire  stock  en  bloc.  The  pro- 
ceeds of  the  sale  were  distributed  among  the 
creditors  in  due  course  of  law.  The  debtor 
having,  shortly  afterwards,  made  an  aban- 
donment of  his  effects,  his  curator,  by  the 
present  action  against  the  purchaser  at  the 
bailiff's  sale,  sought  to  have  the  sale  annullea 
as  irregular  and  void,  and  the  goods  return- 
ed, or  their  value  paid  to  the  plaintiff: — 
Held,  that,  although  the  sale  was  irregular, 
and  improperly  included  goods  which  had  not 
been  seized  or  advertised  for  sale,  yet  the  pur- 
chaser having  acted  in  good  faith  and  even 
offered  to  re-transfer  the  goods,  the  price 
being  a  reasonable  one,  and  the  proceeds  dis- 
tributed according  to  law,  and  the  creditors, 
moreover,  having  suffered  no  injustice  in 
consequence  of  the  irregularity  of  the  pro- 
ceedings, the  sale  should  not  be  annulled. 
JJiniier  v.  mpoca9,  Q.  R.  24  S.  C.  70. 

Lands — Advertisement  —  Distribution  — 
Costs  of  Execution  Creditor  —  Creditor  — 
Creditors*  Relief  Act.^ — Where  two  writs  of 
execution  against  lands  were  placed  in  the 
sheriff's  hands  on  the  same  day,  and,  no 
further  steps  being  taken  by  the  first  exe- 
cution creditor,  the  second  execution  creditor 
directed  the  sheriff  to  advertise  and  sell  the 
lands,  which  he  did  under  the  second  execu- 
tion creditor's  writ: — Held,  that  the  adver- 
tisement was  in  law  the  seizure  of  the  lands 
under  the  second  execution  creditor's  writ; 
and,  there  being  no  seizure  or  sale  under  that 
of  the  first,  the  second  was  entitled,  under  s. 
26  of  the  Creditors'  Relief  Act,  R.  S.  O. 
1807  c.  78,  to  payment  in  full  of  his  taxed 
costs  and  the  costs  of  his  execution,  which 
exceeded  the  amount  of  the  residue  of  the 
proceeds  of  the  sale  after  payment  of  the 
sheriff's  fees.  McGuinness  v.  McGuinness, 
22  Occ.  N.  54.  3  O.  L.  R.  78. 

I<andfl — Collocation  of  Hypothecary  Cre- 
ditor— Right  of  Ewecution  Debtor  to  Contest 
— Conditional  Deht.^  —  At  the  time  of  a 
sheriff's  sale  the  judgment  debtor  has  a  right 
to  contest  the  collocation  of  an  hypothecary 
creditor,  whose  debt  is  conditional,  and  who 
is  collocated  as  a  simple  creditor,  inasmuch 
as,  if  the  condition  is  not  realized,  the  cre- 
ditor will  have  received  the  money,  and,  not 
having  furnished  the  security  required  from  a 
conditional  creditor,  he  will  perhaps  not  be 
in  a  position  to  repay  the  amount  which  he 
has  received.  Benoit  v.  ISte.  Marie,  5  Q.  P. 
R.  222. 


—  Diligence  —  Creditors — Priori- 
ties,]— In  order  that  a  first  seizure  of  an 
immovable  shall  prevent  a  second  one,  it  is 
necessary  that  at  the  moment  when  it  is 
desired  to  proceed  with  the  second,  there  shall 
be  nothing  to  hinder  the  sale  of  the  immov- 
able under  the  first  seizure.  Therefore,  if 
the  creditor  making  the  first  seizure  has  sus- 
pended the  sale  of  the  immovables,  he  cannot 
oppose  a  seizure  made  by  another  creditor. 
Garand  v.  Roussin,  Q.  R.  19  S.  C.  566. 

Lands — Ejectment  —  Defence  —  Adverse 
Possession — Evidence — Admission  of  Death — 
Deed  —  Certified  Copy — Affidavit— Judgment 
— Registry  of — fitatute  of  Limitations.] — In 
an  action  brought  by  the  plaintiffs,  trustees 
under  the  will  of  D.,  to  recover  T)ossession  of 
land  bought  by  them  at  a  sheriff's  sale  under 
execution    on    a    judgment    recovered    by    D. 


against  M.,  the  defendant  relied  upon  his 
adverse  possession  of  the  land  at  the  time 
of  the  sale: — ^Held,  that  the  defence  was  not 
applicable  to  the  case  of  a  sheriff  selling  un- 
der execution.  The  objection  was  also  taken 
that  at  the  trial  the  plaintiffs  failed  to  give 
evidence  of  the  death  of  D. : — Held,  that  the 
objection  was  one  which  under  Order  21.  Rule 
5,  must  be  specifically^  taken;  and  the  recei>- 
tion  in  evidence,  without  objection,  of  a 
certified  copy  of  the  will  of  D.  was  an  im- 
plied admission  of  his  death.  At  the  trial 
the  plaintiffs  put  in  evidence  a  certified  copy 
of  the  deed  to  M.,  the  judgment  debtor,  with- 
out shewing  that  the  original  was  not  in  the 
plaintiff's  possession : — Held,  that  this  was 
a  matter  as  to  which  the  plaintiffs  should  be 
I)ermitted  to  amend  by  filing  the  usual  statu- 
tory affidavit.  Per  McDonald^  C.J.,  that  the 
registry  of  the  judgment  obtained  by  D.  had 
the  same  effect,  so  far  as  his  title  was  con- 
cerned, as  if  he  held  a  mortgage: — Held, 
also,  the  judgment  being  registered,  and  6e> 
curing  the  title,  that  the  Statute  of  Limita- 
tions would  not  begin  to  run  until  after 
the  date  of  the  recovery  of  the  judgment. 
DouH  V.  Ktefc,  34  N.  S.  Reps.  15. 

Land  —  Formalities — Minutes  of  Seizure 
— Place  of  Sale.] — ^The  formalities  prescribed 
by  Arts.  706,  741,  and  743,  C.  C.  P.,  for  the 
sale  of  immovables  by  the  sheriff,  are  impera- 
tive, and  the  omission  in  the  proc^-verbal 
or  minutes  of  seizure  of  the  name  of  the- 
street  in  which  the  immovables  is  situated  is 
a  fatal  defect  which  annuls  the  sale.  2. 
Where  the  exceptions  mentioned  in  Art.  741, 
C.  C.  P.,  do  not  apply,  a  sale  of  an  immov- 
able commenced  at  the  registry  office  and  ter- 
minated at  the  sheriff's  office,  instead  of  be- 
ing made  at  the  door  of  the  parish  church 
of  the  locality  where  it  is  situated,  is  null.. 
Sawyer  v.  Rioux,  Q.  R.  18  S.  C.  173. 

Land  —  Irregularities  —  Division  Court 
Judgment  —  Transcript — Advertisement  — 
Return — Inadequacy  of  Price  —  New  Trial — 
Affidavits,] — Held,  that  it  was  not  an  objec- 
tion to  the  sheriff's  sale  that  no  execution 
was  issued  from  the  Division  Court  in  which 
the  judgment  was  recovered  before  the  issue 
of  the  transcript  to  the  County  Court  in  1893.. 
According  to  Jones  v.  Paxton,  19  A.  R. 
lia,  Burgess  v.  Tully.  24  C.  P.  549,  is  no 
longer  applicable.  2.  That,  although  the  exe- 
cution was  issued  against  two  defendants, 
while  the  transcript  shewed  a  judgment 
against  only  one,  and  although  the  execution 
recited  the  wrong  date  for  the  judgment, 
these  were  mere  irregularities  which  did  not 
vitiate  the  sale.  3.  That  it  was  not  necessary 
to  the  validity  of  the  sheriff's  deed  that  there 
fihould  be  an  advertisement  in  the  Gazette.. 
The  absence  of  an  advertisement  was  a  mere 
irregularity.  4.  That  the  fact  that  there 
was  no  return  to  the  fi.  fa.  goods  did  not 
invalidate  the  sale,  but  was  a  mere  iriiegular- 
ity.  Ross  V.  Malone,  7  O.  R.  397,  followed.. 
5.  That  the  inadequacy  of  the  price  for  which 
the  lands  were  sold  to  the  plaintiff  might  have 
been  a  ground  for  declaring  that  the  deed 
should  stand  merely  as  security  for  the 
amount  paid,  but  in  this  case  there  were 
other  circumstances,  and  the  trial  Judge  Bad 
made  a  finding  of  fact,  viz..  that  the  defend- 
ants authorized  the  sale,  which  made  it  im- 
possible to  so  declare,  there  being  evidence 
to  support  such  finding.  6,  That  the  affida- 
vits filed  for  the  purpose  of  obtaining  a  new 
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trial  did  not  make  out  a  case  which  would 
justify  the  Court  in  exercising  its  discretioii 
to  grant  a  new  trial.  iStaunton  v.  McLean^ 
21  Dec.  N.  587. 

Landi  —  Opposition — Contestation  —  Ap- 
peal— iSale  Under  Yen,  Ea. — Rights  of  Pur- 
chaser,] — ^The  intervenant,  the  holder  of  a 
judgment  against  one  V.,  having  made  a  sei- 
zure under  execution  of  an  immovable  of 
which  V.  was  in  possession,  the  plaintiff  as- 
iferted  an  opposition  d>fin  d'annuler  against 
this  seizure,  alleging  that  she  was  the  owner 
of  the  immovable  by  virtue  of  a  sale  made 
by  y.  to  her,  and  her  opposition  was  con- 
tested by  the  intervenant,  who  alleged  that 
the  sale  by  V.  to  her  was. fraudulent.  The 
opposition  was  maintained  by  the  Superior 
Court,  but  that  judgment  was  reversed  by 
the  Court  of  Review,  which  dismissed  the 
opposition,  maintained  the  seizure,  and  order- 
ed a  sale  of  the  immovables  under  writ  of 
ven.  ex.  By  virtue  of  this  last  judgment 
the  intervenant  advertised  the  sale  of  the 
immovable  upon  ven.  ex.,  and  the  sale  took 
place  and  one  C.  became  the  purchaser.  He 
sold  to  the  defendant.  After  the  sale  under 
the  ven.  ex.,  but  before  the  time  for  appeal 
had  expired,  the  plaintiff  appealed  from  the 
judgment  of  the  Court  of  Review  to  the  Court 
of  Queen's  Bench,  and,  not  wishing  to  give 
security  for  the  costs  of  the  api)eal,  signed 
the  declaration  required  by  Art.  1214,  C.  P. 
C,  consenting  to  execution  upon  the  judgment 
against  her.  The  Court  of  Queen's  Bench 
reversed  the  judgment  of  the  Court  of  Review 
and  restored  that  of  the  Superior  Court.  The 
plaintiff  then  brought  the  present  action  ,  to 
recover  the  immovable  sold,  and  the  interven- 
ant (the  judgment  creditor)  intervened  In 
this  action,  and  contested  it: — Held,  that  the 
seizure  having  been  made  against  one  in 
possei^ion  animo  domini,  the  sale,  having 
taken  place  after  the  fulfilment  of  all  the  for- 
malities required  by  law,  and  before  the  ap- 
peal of  the  plaintiff,  was  valid,  and  had 
wiped  out  the  right  of  the  plaintiff  to  the 
immovable  itself,  and  left  her  only  a  claim 
upon  the  purchase  money.  Renaud  v.  Denis^ 
Q.  B.  23  S.  C.  16. 

T«ands  —  Priorities  —  Intervening  Trans- 
fer —  Bale  —  Distribution  of  Proceeds  — 
Creditors*  Relief  Ordinance — Ultra  Vires.^ — 
There  having  been  lodged  with  the  registrar 
a  copy*  of  fi.  fa.  lands  in  two  several  actions, 
with  memoranda  of  the  same  land  to  be 
charged;  the  land  standing  in  the  defendant's 
name  at  the  time  of  the  lodging  of  the  first 
fi.  fa.,  but  having  been  transferred  to  and 
standing  in  the  name  of  a  purchaser  from  the 
defendant  at  the  time  of  the  lodging  of  the 
second  execution,  and  the  lands  having  been 
sold  under  the  first  fi.  fa. : — Held,  following 
Roach  V.  McLachlin.  19  A.  R.  496,  and 
Breithaupt  v.  Marr,  20  A.  R.  689,  that  the 
first  execution  creditor  was  entitled  to  the 
whole  proceeds  of  the  sale.  The  members 
of  the  Court  were  divided  in  opinion  as  to 
whether  the  Creditors'  Relief  Ordinance  was 
ultra  vires  so  far  as  it  purported  to  affect 
executions  against  lands,  as  being  inconsist- 
ent with  the  Territories  Real  Property  Act. 
Massey  Manufacturing  Co.  v.  Hunt,  McCor- 
mick  Harvesting  Machine  Co.  y.  Hunt,  2 
Terr.  L.  B.  84. 


—    Usufructuary  —   Executrix  -^ 
Title — Rights  of  Purchaser.] — A  sale  of  lands 


in  an  action  against  a  widow,  formerly  com- 
mune en  biens,  as  well  personally  as  m  the 
capacity  of  testamentary  executrix  of  hei 
^husband  and  usufructuary,  gives  a  perfect 
title  to  the  purchaser,  and  he  is  bound  to  pay 
the   purchase   price.     Desrochers  v.   Mallet te^ 

3  O.  P.  R.  493. 

Movable!  —  Revendication  —  Pleading.] 
— ^A  plaintiff  who  revendicates  movable  pro- 
perty may  set  forth,  in  answer  to  a  defence 
alleging  that  the  defendant  bought  the  pro- 
perty at  a  judicial  sale  in  virtue  of  a  writ 
of  execution  prior  to  that  upon  which  the 
goods  were  sold,  that  the  second  sale  was 
simulated  and  only  effected  by  the  defendant 
forcing  the  locks  of  the  house  where  the 
goods    were    deposited.       Belfrey    v.    Franks 

4  Q.  P.  R.  337.  , 

Patent  for  InTemtion — Irregularities  ai 
sale — Want  of  proper  notice — Advertising — 
Setting  aside  sale — Action — Parties — Costs. 
McLaughlin  Automatic  Air  Brake  Co.  v.  Al- 
lan, 4  O.  W.  R.  67. 

Revenal  of  Decree  for  Error — Resti- 
tution.]— Where  goods  were  sold  under  an 
execution  upon  a  decree  reversed  on  appeal 
for  error,  it  was  held  that  restitution  should 
be  of  the  amount  of  the  sale  and  not  of  the 
real  value  of  the  goods.  Robertson  v.  Miller. 
25  Occ.  N.  76.  3  N.  B.  Eq.  78. 

Sale    of    Equity    of    R^domptiodi    — 

Purchase  by  Execution  Creditor — Subsequent 
Conveyance  to  Debtor — Covenants  —  Incum- 
brances— Release.] — Under  a  writ  of  fi.  fa. 
against  the  lands  of  the  original  defendant 
(the  mortgagor)  the  sheriff  sold  the  equity  of 
redemption  in  mortgaged  land,  and  conveyed 
it  to  the  purchaser  in  189G.  The  purchaser 
was  at  the  time  the  assignee  of  the  judgment 
upon  which  the  fi.  fa.  was  founded.^  After 
holding  the  interest  acquired  by  his  pur- 
chase for  a  year,  he  sold  it  to  the  mortgagor, 
and  made  him  the  usual  short  form  convey- 
ance under  R.  S.»  O.  1897  c.  124.  The 
moneys  realized  under  sale  were  not  suffi- 
cient to  satisfy  the  judgment,  and  the  writ 
was  returned  by  the  sheriff  for  renewal  on 
2nd  August,  18S)9,  but  was  not  then  renewed. 
In  19()2  the  purchaser  assigned  the  judg- 
ment (so  paid  in  part)  to  one  S.,  and  there- 
after an  alias  writ  of  fi.  fa.  lands  was  issued 
and  placed  in  the  hands  of  the  sheriff,  and 
in  respect  of  that  execution  S.  was  made  a 
party  in  the  Master's  office  to  an  action 
brought  upon  the  mortgage: — Held,  that  the 
land  was  not  affected  by  the  judgment  and 
execution  while  the  purchaser  retained  his 
interest,  but  the  effect  of  his  sale  and  con- 
veyance to  the  mortgagor  was  to  invest  the 
latter  with  a  new  interest  in  the  land,  and 
that  interest  fell  under  the  operation  of  the 
fi.  fa.,  and  the  statutory  covenants,  No.  4 
as  to  incumbrances,  and  No.  8  as  to  the 
release  of  all  claims,  contained  in  the  con- 
veyance by  the  purchaser  to  the  mortgagor, 
did  not  operate  to  release  the  judgment  or 
the  execution;  and  the  latter  was,  therefore, 
a  subsisting  incumbrance.  Chittick  v.  Low- 
ery.  24  Occ.  N,  15.  6  O.  K  R.  547,  2  O.  W. 
R.  957. 

Sale  of  Iiaad  Under — Assignment  for 
benefit  of  creditors  —  Priorities  —  Costs. 
Elliott  V.  Hamilton,  4  O.  L.  R.  585,  1  O.  W. 
R.  705,  2  O.  W.  R.  141. 
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Sale  of  ItmakA  —  Charges — Insufficient 
Description  in  Advertisement — Opposition,] — 
When  an  immovable  seized  in  execution  ie 
advertised  for  sale,  subject  to  charges  which 
are  not  sufficiently  described — in  this  case 
the  sale  was  announced  subject  to  charges 
created  by  an  act,  the  date  of  which  and 
the  name  of  the  notary  were  given  without 
other  description  of  the  nature  of  the  charges 
— the  execution  debtor  may  oppose  the  sale 
by  way  of  opposition  ft  fin  d'annuler.  Vor- 
heil  V.  DagenaiSy  Q.  R.  13  K.  B.  205. 

Sale  of  Property  Em  Bloo  —  Discretion 
of  iSheriff — Oppression — Equitable  Relief  — 
Remedy  at  Law  —  Innocent  Purchaser  — 
Fixtures — Abandonment  of  Action  Against 
one  Defendant — Effect  on  Others.] — A  quan- 
tity of  gold  mining  machinery,  consisting  of 
boilers,  engine,  stamps,  etc.,  was  sold  by  the 
sheriff  en  bloc,  under  execution,  against  the 
plaintiff  company :  —  Held,  that  the  method 
of  sale,  whether  en  bloc  or  otherwise,  is 
a  matter  in  the  sound  discretion  of  the  sher- 
iff, to  be  determined  in  each  case  by  the  par- 
ticular facts,  and  that  the  question  whether, 
in  view  of  the  particular  facts,  he  has  acted 
oppressively,  must  be  determined  in  an  action 
against  him: — Held,  also,  that  the  equitable 
rule  that  where  there  is  an  adequate  remedy 
at  law,  the  Cour^  will  not  exercise  its  equit- 
able powers,  was  applicable  to  the  state  of 
affairs  in  this  case.  Queere,  whether,  even 
where  the  action  of  the  sheriff  is  oppressive, 
the  sale  ican  be  set  aside  as  against  an 
innocent  purchaser,  as  irregular  and  void. 
Part  of  the  property  sold  consisted  of  machin- 
ery ordinarily  used  in  connection  with  a  gold 
mining  mill.  The  evidence  shewed  that  the 
boiler  could  only  be  lifted  out  of  its  place 
by  pulling  off  the  top  of  the  wall  and  that 
portion  of  the  wall  over  the  lugs  of  the  boil- 
er; also,  that  the  mortar  was  connected  to 
a  foundation  of  cement  and  timber  extending 
down  to  bed  rock  by  a  number  of  iron  bolts 
30  inches  in  length: — Held,  that  the  mill 
was  a  fixture  and  a  part  of  the  real  estate, 
and  therefore  not  liable  to  be  levied  upon 
and  sold  by  the  sheriff  as  personal  property: 
— Held,  also,  that  the  effect  of  the  abandon- 
ment of  their  action  as  against  the  sheriff, 
by  the  plaintiffs,  was  not  to  release  their 
action  against  remaining  defendants.  lAs- 
comb  Falls  Mining  Co,  v.  Bishop,  36  N.  S. 
Reps.  395. 

Sheriff's  Sale  —  Opposition — Security — 
Default — Chose  Jug^e — Appeal.] — In  proceed- 
ings for  the  sale  of  lands  under  execution, 
the  appellants  filed  an  opposition  to  secure 
a  charge  thereon,  and  under  the  provisions 
of  Art.  726,  C.P.Q.,  a  Judge  of  the  Superior 
Court  ordered  that  the  opposants  should,  with- 
in a  time  limited,  furnish  security  that  the 
lands,  if  sold  subject  to  the  charge,  should 
realize  sufficient  to  satisfy  the  claim  of  the 
execution  creditor.  On  failure  to  give  the 
security  as  required,  the  opposition  was  dis- 
missed, and,  on  appeal  to  the  Supreme  Court 
of  Canada,  the  judgment  dismissing  the  oppo- 
sition was  affirmed:  35  S.  C.  R.  1.  Subse- 
quently the  proceedings  in  execution  were 
continued,  and,  on  the  eve  of  the  date  ad- 
vertised for  the  sale  by  the  sheriff,  the  op- 
posants filed  another  opposition  to  secure 
the  same  charge,  offered  to  furnish  the  neces- 
sary security,  and  obtained  an  order  staying 
the  sale: — Held,  that  the  judgment  dismiss- 
ing the  opposition  on  default  to  furnish  the 
required  security  was  chose  jug4e  against  the 


appellants,  and  deprived  them  of  ax^y  right  to 
give  such  security  or  take  further  proceedings 
to  secure  their  alleged  charge  on  the  lands 
under  seizure.  Per  Taschereau,  C.J.  In 
a  case  like  the  present  an  appeal  to  this  Court 
might  be  quashed  as  being  taken  in  bad  faith. 
Fontaine  v.  Payette,  25  Occ.  N.  13a 


VI.  Stay  of  Exbgution. 

Death  of  Defendant — Delay  before  Ac- 
ceptance of  Succession.] — An  heir-at-law  has 
three  months  and  forty  days  to  make  an 
inventory  and  deliberate  upon  the  acceptance 
of  the  succession,  and  any  elecution  against 
the  property  of  the  defendant  issued  after 
his  decease  may  be  suspended  by  means  of 
a  dilatory  exception.  Garand  v.  Malo,  4  Q. 
P^  R.  228. 

Ganilsliment  Proeeediaca.] — ^Where  a 
creditor  of  Uie  plaintiff,  before  .execution 
against  the  defendant,  causes  a  writ  of  gar- 
nishment to  be  served  on  the  defendant,  such 
writ  does  not  suspend  the  proceedings  under 
the  execution,  unless  the  defendant  deposits 
in  Court  the  amount  of  the  judgment,  with 
interest  and  costs.  Montambault  v.  Niquette, 
4  Q.  P.  R.  411. 

Judgnkmnt  AArmed  by  Court  of  Ap- 
peal —  Proposed  Appeal  to  Supreme  Court 
of  Canada — yecessity  for  Leave — Powers  of 
Master  in  Chambers  and  Judge  of  High  Court 
— Orounds  for  Ewercise.] — After  a  verdict 
for  judgment  for  the  plaintiff,  affirmed  by  the 
Court  of  Appeal,  the  Master  in  Chambers, 
on  the  application  of  the  defendants,  made 
an  order  staying  proceedings  till  such  time  as 
leave  to  appeal  to  the  Supreme  Court  of  Can- 
ada could  be  moved  for,  unless  the  solicitor 
for  the  plaintiff  would  undertake  to  return, 
if  now  paid,  the  amount  of  the  damages  and 
costs  awarded  to  the  plaintiff,  in  the  event 
of  the  judgment  of  the  Court  of  Appeal  being 
reversed: — Held,  that  the  Master  had  no 
jurisdiction  to  make  such  an  order:  Rule  42, 
clause  17  (d).  If  a  Judge  of  the  High  Court 
in  Chambers  has  the  power  to  make  an  order 
— and,  semble,  he  has — ^this  was  not  a  proper 
case  for  the  exercise  of  it.  The  judgment 
being  for  only  $400  damages  and  costs,  there 
was  no  appeal  to  the  Supreme  Court  without 
leave,  and  there  was  no  doubtful  question 
of  law  of  such  general  importance  ^  as  to 
call  for  extraordinary  interfei'ence.  Quaere, 
whether  the  stay  of  execution  in  such  a  cast* 
rests  with  the  High  Court  or  the  Court  of 
Appeal.  Tabb  v.  Grand  Trunk  R.  W,  Co., 
24  Occ.  N.  400.  8  O.  L.  R.  514,  4  O. 
W.  R.  135.  See  also  S.  C,  8  O.  U  R 
281,  3  O.  W.  R.  885,  4  O.  W.  R.  116. 


VII.  Othbb  Casks. 

Amount  of  Debt  —  Addition  of  Costs  of 
Former  Writs,] — The  costs  incurred  upon  a 
writ  of  execution  against  the  movable  pro- 
perty of '  the  debtor  and  upon  a  seizure  by 
garnishment  may  be  added  to  the  costs  of 
suit  for  the  purpose  of  justifying  the  issuing 
of  a  writ  against  immovable  property.  La- 
mothe  V.   Wtgney,  Q.  R.  19  S.  C.  201. 

Disbursements — Scale  of  —  Opposition 
— Costs — Scale  of.] — ^When  a  writ  of  exe- 
cution is  issued  from  the  Superior  Court,  the 
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disbursements  mast  be  according  to  the 
amount  for  which  the  writ  is  issued,  but 
if  the  amount  is  less  than  $100,  then  it  is 
the  tariff  of  the  4th  class  of  the  Superior 
Court  which  must  be  applied;  but  when  the 
execution  of  such  writ  is  opposed  by  way 
of  opposition  ilfin  d'annuler,  alleging  payment, 
which  is  sustained  with  costs,  the  fees  of  the 
attorney  follow  the  amount  claimed  by  the 
writ.  Morini?aie  v.  BarU,  Q.  B.  20  S.  O. 
327. 

Distvibiition  —  Motion — Fees  of  Pro- 
thonotary.'\ — ^A  motion  demanding  the  distri- 
bution of  the  moneys  made  upon  execution 
among  a  number  of  creditors  indicated  in 
the  notice  of  motion  will  be  dismissed;  the 
result  of  the  motion  would  be  to  deprive  the 
prothonotaiy  of  his  fees.  Evans  v.  Chaput, 
4  Q.  P.  R.  199. 


—  Renewal — Limitations  Act,] — 
An  execution  against  an  existing  interest  in 
lands  ceases  to  be  a  lien  thereon  in  ten 
years  from  the  time  of  its  delivery  to  the 
sheriff,  even  though  it  has  been  duly  renewed 
from  time  to  time,  and  kept  in  force  con- 
tinuously, and  sale  proceedings  cannot  be 
taken  under  it  aftier  that  time.  Neil  v. 
Almond,  29  O.  R.  63,  approved.  In  re  Wood- 
all,  24  Occ.  N.  350,  8  O.  L.  B.  288,  4  O.  W. 
B.  131. 

ISsKpirj  —  Renewal — Time — Amendment 
of  Ordinance — Reffistration  hy  Sheriff — Sei- 
zure of  Lands,] — ^The  Judicature  Ordinance 
(No.  6  of  1893),  s.  327,  enacted:  "Every 
writ  of  execution  shall  bear  date  the  'day  of 
its  issue,  and  shall  remain  in  force  for  one 
year  from  its  date  (and  no  longer,  if  unexe- 
cuted, unless  renewed),  but  such  writ  may, 
at  any  time  before  its  expiration,  and  so 
on  from  time  to  time  during  the  continu- 
ance of  the  renewed  writ,  be  renewed  by  the 
party  issuing  it  for  one  year  from  the  date 
of  such  renewal,"  etc.  This  section  was 
amended  by  Ordinance  No.  5  of  1894,  s. 
12  (which  came  into  effect  7th  September, 
1894),  by  substituting  "  two  years  "  for  "  one 
year*'  in  both  instanceis: — ^Held,  that  the 
amendment  could  not  be  construed  as  reviving 
or  enabling  an  execution  to  be  revived  which 
had  expired  before  the  amendment  was  passed, 
nor  as  continuing  in  force  for  two  years  an 
execution  which  had  been  renewed  only  for 
one  year.  The  registration  by  the  sheriff  of 
a  writ  of  execution  against  lands  in  the  I^nd 
Titles  Office  under  s.  94  of  the  Territories 
Beal  Property  Act,  as  amended  by  s.  16 
of  51  y,  c.  20,  cannot  be  construed  as  a 
seizure,  and  is  not  sufficient  to  continue  the 
execution  in  force  without  renewal.  An  exe- 
cution issued  on  the  20th  October,  1893,  was 
renewed  on  the  20th  October,  1894: — ^Held, 
that  the  renewal  was  made  in  time,  and  the 
execution  continued  in  force.  McDonald  v. 
Dunlop,   (No.  2),  2  Terr.  L.  B.  238. 

Guardian  of  Goods  Seised  —  Removal 
of  Ooods— Obligation  to  Return,} — ^Where  the 
person  appointed  guardian  of  goods  seized  un- 
der execution  removes  them,  he  must,  if  the 
seizure  is  annulled,  bring  them  back  to  the 
clomicil  of  the  execution  debtor.  Adams  v. 
MuUiffan,  Q.  B.  20  S.  C.  203,  4  Q.  P.  R. 
60. 

Xrr^9S;nlaxity  —  Judgment  —  Amendment 
— ^Praecipe — Signature  —  Motion  —  Waivei. 


Carhonneau  v.  Letourneau,  (Y.T.),  1  W.  L, 
B.  273.  2  W.  L.  B.  113,  493. 

Judgment  for  Part  of  Sum  Claimed 

— Appeal  to  Increase  Amount,} — ^A  plaintiff 
who  has  obtained  judgment  for  less  than  the 
amount  demanded,  and  appeals  from  that 
judgment  to  have  the  amount  increased,  can- 
not, in  the  meantime,  obtain  an  execution 
in  satisfaction  of  the  judgment  so  rendered. 
Migneron  v.  Yon,  5  Q.  P.  B.  60. 

Priorities  —  Chattel  Mortgage — Credi- 
tors* Relief  Ordinance,} — Ekecutions  against 
goods  placed  in  the  hands  of  a  sheriff  sub- 
sequently to  the  making  of  a  chattel  mort- 
gage by  the  execution  debtor,  on  the  goods 
seized,  attach  only  on  the  equity  of  redemp- 
tion, and  are  not  entitled,  under  the  Credi- 
tors Belief  Ordinance,  to  share  with  execu- 
tions placed  in  the  hands  of  the  sheriff  prior 
to  the  giving  of  the  mortgage.  Boach  v. 
McLachlan,  19  A.  B.  496.  and  Breithaupt  v. 
Marr,  20  A.  B.  689,  followed.  Howard  v. 
High  River  Trading  Co.,  4  Terr.  L.  B. 
109. 

Return  by  Bailiff — Government  Duty.] 
— A  bailiff  who  has  made  a  sale  of  movableb 
is  bound  to  make  a  return  of  the  writ  and 
the  proceedings  had  thereon,  and  at  least 
the  duty  due  to  the  government,  and  he  can- 
not make  the  payment  of  the  government 
duty  by  the  parly  asking  for  the  return,  a 
condition  precedent  thereto.  jDi*6i*c  v.  Du- 
clos,  7  Q.  P.  B.  168. 

Returai  by  Sheriff  Nnllae  Terrae  — 

Same  Writ  Sent  to  Another  Sheriff.] — When 
a  writ  of  execution  de  terris  has  been  address- 
ed to  the  sheriff  of  a  district,  and  he  has 
reported  that  he  has  found  no  property  in 
his  district  to  seize,  the  prothonotary  may 
address  the  same  writ  to  the  sheriff  of  ano- 
ther district  where  the  defendant  has  property. 
Dillon  V.  Atlantic  and  Lake  Superior  R,  TV. 
Oo.,  Q.  B.  19  S.  O.  533,  5  Q.  P.  B, 
68. 

Bale  to  Retnni  —  Bailiff  —  Residence 
— Description  —  Service] — A  motion  for  a 
rule  nisi  must  be  personally  served  on  the 
opposite  party.  2.  The  rule  nisi  must  con- 
tain, or  it  will  be  void,  the  residence  and  de- 
scription of  the  party  against  whom  it  is 
directed.  3.  One  who  seeks  to  obtain  an 
order  against  a  bailiff  charged  with  a  writ 
of  execution  must  prove  that  he  has  intrust- 
ed such  writ  to  the  bailiff.  Massey-H arris 
Co.  V.  Plourde,  9  Q.  P.  B.  400. 

Safflolenoy  of  Selsare — Sale — Adjourn- 
ments— Notice — Expiry  of  Writ.] — ^The  de- 
fendants contended  that  the  baliff  executing 
a  writ  of  fi.  fa.  did  not  make  a  seizure,  as 
required  by  law,  of  certain  buildings,  or  that, 
if  he  did  legally  seize,  be  abandoned  the  sei- 
zure; that  he  did  not  give  due  notice  of  the 
sale,  or  at  any  rate  of  the  adjournments; 
that  the  buildings  were  sold  for  an  inadequate 
price;  and  that  the  writ  had  expired  before 
the  sale.  The  bailiff  found  the  buildings 
locked.  He  did  not  enter  them,  or  put  a  man 
in  posisession,  but  put  up  written  notices 
on  the  buildings  stating  that  he  had  seized 
them,  and  mentioning  the  date  when  and  the 
place  where  he  intended  to  sell : — Held,  rea- 
sonably sufficient  to  constitute  a  seizure  as 
against  defendants,  whether  it  would,  or 
would  not,  have  held  the  property  as  against 
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a  subsequent  ■  bona  fide  purchaser  from  the 
owner  for  value,  without  notice.  No  notices 
of  the  several  adjournments  of  the  sale  were 
made  public  by  the  sheriff,  but  the  debtor 
must  be  presumed  to  have  known  of  the  day 
fixed  for  the  sale,  as  a  solicitor,  at  the  sale, 
on  the  defendants'  behalf,  gave  the  bailiff  a 
notice  forbidding  the  sale.  The  seizure  was 
made  while  the  writ  of  execution  was  in 
force,  and  the  sale  then  advertised  was  ad- 
journed from  time  to  time  till  the  buildings 
were  actually  sold.  The  fact  that  the  writ 
expired  before  the  actual  sale  was,  therefore, 
unimportant  Diwon  v.  Mackay,  22  Occ. 
N.  374. 

Smnmary  Inquiries  in  Aid  of — Ascer- 
tainment of  interest  of  execution  debtor  un- 
der will — ^Mortgage.  UUl  v.  Rogers,  2  O.  W. 
R.  979. 

Territories  Real  Property  Act — Cre- 
ditors' Relief  Ordinance — Ewpiry  —  Renewal 
— Priorities  —  Seizure  —  Sheriff^s  Sale  — 
Advertisement  —  Postponement — Appeal  — 
Admission  of  Point  of  Law,] — No  question  of 
the  effect  of  the  Creditors'  Relief  Ordinance 
being  raised,  the  priorities  of  several  exe- 
cutions against  land  depend  not  upon  'the 
datQ  of  their  delivery  to  the  sheriff,  but  upon 
the  date  of  the  deposit  with  the  registrar 
of  certified  copies  of  the  executions,  accom- 
panied by  memoranda  of  the  lands  sought  to 
be  charged.  (2)  The  sheriff's  advertisement 
of  sale  of  land  is  a  seizure  of  the  land.  (3) 
The  effect  of  s.  94  of  the  Territories  Real 
Property  Act  is  to  provide  that  neither  the 
delivery  of  the  execution  to  the  sheriff  nor  his 
seizure  of  the  land  binds  the  land,  but  only 
the  deposit  with  the  registrar  of  the  copy- 
lesecution  and  accompanying  memorandum. 
(4)  Any  seizure  by  the  sheriff  enures  to  the 
benefit  o£  all  execution  creditors  whose  exe- 
cutions are  then  in  his  hands,  and  this  not- 
withstanding that,  in  case  the  seizure  is  by 
way  of  advertisement,  the  advertisement  men- 
tions only  one  or  some  of  such  executions; 
and  semble,  also,  notwithstanding  that  some 
of  such  executions  were  not  in  the  sheriff's 
hands  for  a  sufficient  time  to  authorize  an 
advertisement  for  sale  under  them  alone.  (5) 
The  sheriff's  advertisement  of  the  sale  of 
lands  may  properly  run  prior  to  the  expira- 
tion of  the  year,  during  which  he  cannot 
actually  sell ;  and  semble,  even  if  the  date 
fixed  for  the  sale  fall  short  of  the  year,  but 
the  sale  is  adjourned  to  a  date  subsequent 
to  the  lapse  of  the  year,  the  sale  would  not 
be  bad  on  that  account.  (6)  A  sheriff  hav- 
ing seized  lands  under  an  execution  before  it 
has  expired  can  proceed  with  the  sale  of  such 
lands  after  the  lapse  of  the  time  for  the 
renewal  of  unexecuted  executions : — ^Heldj  on 
appeal  to  the  Court  in  banc,  that  the  priori- 
ties of  several  executions  against  lands  is 
not  affected  by  the  provisions  of  s.  94  of  the 
T.  R.  P.  Act,  and  that  therefore  such  priori- 
ties are  not  determined  by  the  order  in  which 
copies-execution  and  accompanying  memoran- 
da are  deposited  with  the  registrar,  but  by 
the  dates  of  delivery  to  the  sheriff.  (2)  The 
distribution  of  the  proceeds  of  the  sale  is 
governed  by  the  provisions  of  the  Creditors' 
Relief  Ordinance.  (3)  Although  no  question 
was  raised  before  the  Judge  of  first  instance, 
as  to  the  effect  of  the  Creditors'  Relief  Ordin- 
ance, and  it  was  there  conceded  that  the  re- 
spective execution  creditors  had  the  right 
to  have  the  proceeds  of  the  sale  applied  on 
the   executions   in    the   order   of    their    legal 


priority,  this  could  not  be  construed  as  a 
consent  on  the  part  of  the  claimants  to  the 
fund  that  it  should  be  disposed  of  in  the 
same  manner  as  if  the  Ordinance  were  not 
in  force,  but  merely  as  a  contention  on  their 
part  that  the  whole  fund  should  be  applied 
on  their  executions,  and  in  the  absence  of 
consent  on  the  part  of  the  sheriff  and  ail  the 
parties  interested  in  the  fund,  the  provisions 
of  the  Ordinance  must  govern  its  disposal. 
Limoges  \,  Campbell  2  Terr.  L,  R.  356. 

Writ  of  Possession  —  Breaking  House 
with  Violence — Conservatory  Seizure.] — An 
action  of  conservatoiy  seizure  is  subject  to 
the  same  rules  and  delays  as  summary 
matters  and  attachments  before  judgment: 
arts.  956,  939,  922,  C.  a  P.  2.  A  judgment 
maintaining  a  conservatory  seizure  and  order- 
ing that  the  plaintiff  be  put  in  possession  of 
the  effects  seized  "  under  the  authority  of  this 
Court,"  without  fixing  any  delay  for  the  deli- 
very of  the  effects,  is  not  executory  until  after 
the  lapse  of  eight  days  from  its  date,  and  a 
writ  of  possession  issued  before  the  expiration 
of  that  time,  without  service  of  the  judgment, 
and  without  a  further  order  of  the  Court,  is 
premature  and  illegal.  3.  If  the  debtor  be 
absent,  or  if  there  be  no  one  to  open  the  doors 
of  tlie  house,  the  seizing  officer  must  draw  up 
a  minute  of  the  fact,  and  obtain  judicial 
authority  to  use  all  necessary  force,  but  only 
in  the  presence  of  two  witnesses.  4.  It  is 
a  breaking  in  for  an  officer,  by  a  false 
pretence,  to  procure  a  person  within  the  house 
to  open  the  door,  and  then,  without  permis- 
sion, to  rush  in  with  violence.  He  must 
notify  the  inmates  of  his  business  and  demand 
admittance.  Kaufman  v.  Campeau,  Q.  R.  19 
S.  C.  479. 
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EZECTTTOBS  AND  ADHINISTBATOBS. 

Aeconnts — Disbursements  —  Payment  for 
stock-taking  —  Advertising  —  Commission  on 
collection  of  accounts  —  Costs  of  litigation. 
Re  Hart  Estate,  3  O.  W.  R.  785. 

Aeoonnt  —  Predecessors  —  Acceptance  — 
Action — Pleading.] — A  testamentarv  executor 
has  the  right  to  refuse  to  accept  the  account 
of  his  predecessors,  if  he  believes  it  to  be 
erroneous,  and  that  even  where  his  co-execu- 
tor has  accepted  it.  2.  But  an  executor  can- 
not, without  the  concurrence  of  his  co- 
executor,  in  answer  to  an  action  by  their  pre- 
decessors to  compel  acceptance  of  the  account 
and  discharge,  set  up  a  claim  for  the  reforma- 
tion of  the  account,  and  ask  to  have  the  plain- 
tiffs condemned  to  pay  a  larger  sum  than  that 
which  appears  by  their  account.  Desjardiins 
V.  Masson,  3  Q.  P.  R.  538. 

Account — Surrogate  Court — Estoppel.] — 
The  Surrogate  Courts  of  Ontario  are  invested 
with  the  authority  and  jurisdiction  over 
executors  and  administrators  and  the  ren- 
dering by  them  of  inventories  and  accounts 
conferred  in  England  on  the  ordinary  under 
21  H«n.  VIII.  c.  5.  the  effect  of  Rule  19  of 
the  Surrogate  Court  Rules  of  1892,  as  limited 
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by  s.  73  of  the  Surrogate  Courts  Act,  R.  S. 
O-  1897  c.  59,  being  to  bring  the  practice 
back  to  that  in  force  under  the  ancient 
statute.  It  is  not  only  the  duty  of  an  execu- 
tor or  administrator  to  file  an  inventory  and 
render  an  account  when  duly  called  upon  to 
do  so,  but  it  is  his  privilege  to  do  so  volun- 
tarily in  any  case  in  which  he  is  liable  to  be 
called  upon,  and  this  privilege  in  case  of  his 
death  extends  to  his  personal  representative, 
though  not  at  the  same  time  the  representa- 
tive of  the  original  testator,  and  even  though 
there  is  a  surviving  representative  of  the 
original  testator.  Where,  therefore,  the 
executors  of  an  executor  brought  into  the 
proper  Surrogate  Court  an  account  of  the 
dealings  of  their  testator  with  the  assets  of 
the  estate  of  the  original  testator,  treating 
in  the  account  as  cash  received  by  the  ac- 
counting executor  certain  promissory  notes, 
and  the  account  was  audited  and  approved 
after  due  notice  to  the  surviving  executor  of 
the  original  testator,  it  was  held,  in  an  issue 
in  the  High  Court  between  the  surviving 
executor  of  the  original  testator  and  the  ex- 
ecutors of  the  deceased  executor,  upon  plead- 
ings so  framed  as  to  raise  not  only  the  ques- 
tion of  the  property  in  this  note,  but  also 
the  question  of  the  right  to  the  proceeds 
thereof,  that  the  audit  and  approval  of  the 
account  were  a  binding  adjudication  as  against 
the  surviving  executor  that  the  proce^  of 
the  notes  were  payable  to  the  estate  of  his 
deceased  co-executor.  Cunnington  v.  Cun- 
ningion,  21  Occ.  N.  552,  2  O.  L.  R.  511. 

Aooomit  of  Ezeontor — Assets — Sale  of 
property — ^Disbursements  —  Auctioneer's  fees 
— Vouchers  —  Declaration  of  indebtedness  — 
Security  —  Advertisement  for  creditors.  Re 
Lilly   (N.W.T.),  1  W.  L.  R.  117. 

Aetiou  asalnst  Administrator — Haisie- 
conservatoire — Saisie-arrit  before  Judgment,] 
— A  writ  of  saisie-conservatoire  can  be  issued 
only  in  the  three  cases  mentioned  in  art.  955 
C.  P.  2.  In  an  action  against  the  adminis- 
trator of  an  estate  there  can  be  seized  only 
the  effects  on  which  there  is  a  lien,  that  is 
to  say,  the  property  of  the  estate,  and  not 
that  of  the  defendant.  3.  A  writ  of  saisie- 
arr§t  before  judgment  cannot  be  issued  where 
the  defendant  conceals  or  withdraws  not  his 
own  property,  but  that  of  the  estate  which  he 
has  administered,  even  where  the  property  of 
the  defendant  is  for  the  most  part  if  not 
entirely  the  property  of  the  estate.  Tur- 
cotte  V.  Dumoulin,  5  Q.  P.  R.  206. 

Aotion  —  Revivor  —  Cause  of  action  — 
Criminal  conversation — Indorsement  on  order 
of  revivor  — Case  in  Court  of  Appeal — Order 
of  High  Court.  Milloy  v.  Wellington,  3  O. 
W.  R.  37,  561,  4  O.  W.  R.  82,  6  O.  W.  R. 
437,  10  O.  L.  R.  641. 

Actios  asaiiuit  Ezeoutors — Claim  by 
son  against  father's  estate — Wages — Contract 
— Evidence — Corroboration — Statute  of  Limi- 
tations— Promise  to  pay  when  able.  CoUins 
V.  Collins,  6  O.  W.  R.  71. 

Aotion  Inr  Heir-at-Iiaw  to  Set  Aside 
Transfer — Locus  Standi.] — The  only  living 
iHsue  and  heir-at-law  of  an  intestate  brought 
this  action  to  set  aside,  on  the  ground  of  un- 
due influence,  a  transfer  of  property  made 
by  the  intestate  to  the  defendant;  and  now 
applied  for  an  order  under  Rule  104  or  195, 


appointing  him  administrator  or  administrator 
ad  litem  of  the  deceased: — Held,  that  the 
otder  could  not  be  made  under  Rule  194,  for 
the  reasons  given  in  Hughes  v.  Hughes,  6  A. 
R.  373.  380,  nor  under  Rule  195,  which  was 
not  applicable  to  a  case  of  a  plaintiff  who 
without  right  or  title  has  commenced  an 
action,  and  then  seeks  to  legalize  his  illegal 
act  by  an  order  of  the  Court.  Fairfield  v. 
Ross,  22  Occ.  N.  413.  4  O.  L.  R.  534,  1  O. 
W.  R.  031. 

Aotion  by  Hzeontors  for  Debt  Due  to 
Testator — Onus — Corroboration.  Thompson 
V.  Coulter,  1  O.  W.  R.  205,  2  O.  W.  R.  356. 
3  O.  W.  R.  82. 

Aotion  by  Old  Ezeeutors — Account — 
Contestation' by  One  of  Several  New  Execu- 
tors.]— Although  several  testamentary  execu- 
tors, appointed  jointly  and  having  the  same 
powers/  ought  to  act  together,  one  of  them 
may  when  they  are  sued  by  the  executors 
whom  they  have  replaced  for  acceptance  of 
an  account  rendered  by  the  old  executors  and 
a  declaration  that  the  latter  have  transferred 
the  property  of  the  succession  to  the  new 
executors — contest  such  action  alone  with  the 
object  of  opposing  the  approval  of  the  account 
and  the  declaration  that  the  new  executors 
have  received  from  the  old  executors  all  the 
property  of  the  succession,  bat  he  may  not 
demand  the  reformation  of  the  account  nor 
a  judgment  against  the  old  executors  for  the 
benefit  of  the  succession.  Desjardins  v. 
Masson,  1  Q.  R.  11  S.  C.  195. 

Aotion  under  Fatal  Injuries  Aot  — 

Status  of  Administrator — Person  Having  no 
Interest  in  Estate  —  Action  Begun  before 
Grant  of  Administration — Fiat-~-Judic%al  Act 
— Fraction  of  Day,] — Action  by  the  adminis- 
trator of  the  estate  of  Augustino  Fancelli, 
deceased,  against  Fauquier  Brothers,  to  re- 
cover damages  under  Lord  CampbelPs  Act  for 
having  negligently  caused  the  death  of  de- 
ceased. Defendants,  besides  denying  any 
negligence,  pleaded  that  plaintiff  was  not  at 
the  time  of  the  commencement  of  the  action 
the  administrator  of  the  deceased.  The  dam- 
ages were  claimed  in  the  statement  of  claim 
for  Egidio  and  Creusa  Fancelli,  the  father  and 
mother  of  the  deceased,  both  of  whom  were 
alleged  to  be  living  near  Pisa,  in  Italy.  '  It 
appeared  at  the  trial  that  plaintiff  had 
applied  to  the  Surrogate  Court  of  the  district 
of  Algoma,  some  time  before  the  issue  of  the 
writ,  for  a  grant  to  him  of  letters  of  adminis- 
tration, alleging  himself*  to  be  authorized  for 
the  purpose  by  the  father  of  the  deceased, 
and  that  on  23rd  January,  1903,  an  order  was 
made  by  the  Judge  of  that  Court  for  the 
issue  to  the  plaintiff  of  letters  of  administra- 
tion, but  that  the  letters  of  administration 
were  not  actually  issued  by  the  registrar  until 
26th  January,  1903.  The  writ  of  summons 
in  the  present  action  was  issued  on  23rd 
January,  1903: — ^Held,  letters  of  administra- 
tion taken  out  after  action  and  before  the 
trial,  when  the  plaintiff  brings  his  action  as 
administrator,  are  sufficient  to  support  the 
action.  The  Judge  of  the  proper  Surrogate 
Court  had  on  the  day  the  writ  was  issued 
ordered  that  letters  of  administration  should 
be  issued  to  the  plaintiff,  which  was  a  judicial 
act  and  must  be  treated  as  taking  precedence 
in  point  of  time  over  the  issue  of  the  writ, 
which  was  not  a  judicial  act:  Converse  v. 
Michie,  10  C.  P.  167;  Clark  v.  Bradlaugh,  8 
Q.  B.  D.  62.     The  existence  of  an  order  for 
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their  issue  before  the  commencement  of  the 
action  was  at  all  events  such  a  declaration  of 
his  right  to  obtain  them  as  would  make  them 
when  issued  relate  back  to  the  date  of  the 
order.  The  judgment  of  Idington,  J.,  24  Occ. 
N.  294,  3  O.  W.  R.  780,  dismissing  the  action, 
should  be  set  aside  with  costs  of  the  present 
motion,  and  that  judgment  should  be  entered 
for  the  plaintiff  with  the  costs  of  the  action. 
Dini  V.  Fauquier,  4  O.  W.  B.  295,  25  Occ. 
N.  11,  8  O.  L.  R.  712. 

Admlwlstratioin. — Cash  on  Deposit — Rate 
of  Interest.}  —  Executors  found  a  sum  of 
money  belonging  to  the  testator  in  the  hands 
of  a  loan  company  upon  savings  bank  account, 
and  allowed  it  to  remain  there  at  3^  per 
cent,  per  annum,  for  more  than  two  years 
after  obtaining  probate  of  the  will.  In  Jan- 
uary, 1902,  theyi  closed  the  savings  bank 
account,  and  invested  the  money  at  4  per 
cent,  in  a  debenture,  but  20  days  later,  fear- 
ing that  they  would  be  caUed  on  to  distribute 
the  money,  they  took  over  the  debenture  them- 
selves as  from  its  date,  and  put  the  money 
into  a  chartered  bank  at  3  per  cent.  The 
trusts  of  the  will,  so  far  as  the  property  not 
8i>ecifically  devised  was  concerned,  were  to 
provide  for  annuities  and  to  divide  the  sur- 
plus amongst  the  residuary  legatees: — ^Held, 
that  the  executors  would  not  have  been  justi- 
fied in  making  long  or  j>ermanent  investments 
of  the  money  which  came  into  their  hands; 
in  strictness  they  should  have  deposited  it 
from  the  beginning  in  a  chartered  bank,  where 
it  would  have  earned  only  **.  per  cent.;  and, 
in  accounting,  they  shoula  POi  be  charged  with 
more  interest  than  they  ;.r  ually  received, 
that  is,  3^  per  cent,  while  the  money  was 
on  deposit  with  the  loan  company,  4  per 
cent,  for  the  20  days  during  which  it  was 
invested  in  a  debenture,  and  3  per  cent,  there- 
after until  distributed.  Inglis  v.  Beaty,  2  A. 
R.  453,  and  Spratt  v.  Wilson,  19  O.  R.  2b, 
distinguished.  In  re  Mclntyre,  Mclntyre  v. 
London  and  Western  Trusts  Co.,  24  Occ.  N. 
268  JO.  L.  R.  548.  1  O.  W.  R.  56,  3  O.  W. 
R«  258. 

Administration  of  Estate— Payment  of 
voluntary  debts  —  Bond  —  Oonsideration  — 
Assignment  of  securities — Value.  Re  Sum- 
mers, 1  O.  W.  R.  523. 

Administration  Order — ^Application  for 
— Status  of  applicant  —  Creditor — Funeral 
expenses — ^Judgment.  Re  Atchison,  Atchison 
V.  Hunter,  2  O.  W.  tt.  856,  1145. 

Administrators  Pendente  Lite  —  In- 
vestment of  Moneys — Trustee  Act — Trustee 
Investment  Act.]  —  The  administrators  pen- 
dente lite  of  an  estate  asked  for  an  order  de- 
claring that  they  were  empowered  to  invest 
moneys  in  their  hands  during  the  pendency  of 
litigation  concerning  the  will  of  the  deceased, 
in  securities  authorized  by  the  Trustee  In- 
vestment Act.  An  action  was  pending  in  the 
High  Court,  in  which  the  validity  of  the  will 
was  to  be  tried,  and  in  the  meantime  the 
Surrogate  Court  appointed  the  executors  ad- 
ministrators pendente  lite.  They  had  received 
a  large  amount  of  money,  which  they  wished 
to  invest  at  higher  rates  of  interest  than  could 
be  obtained  from  chartered  banks,  ns  the 
litigation  was  liable  to  be  somewhat  pro- 
longed: — Held,  that  this  was  a  proper  case 
in  which  to  apply  for  a  direction  under  the 
Trustee  Act,  and  that  there  was  no  difference 


in  principle  between  the  position  of  the  ap- 
plicants with  regard  to  the  money  in  their 
hands,  and  that  of  an  executor  or  trustee 
under  the  Trustee  Investment  Act;  and  the 
order  asked  for  was  made.  In  re  Mackey,  23 
Occ.  N.  115,  2  O.  W.  R.  230,  689. 

Adminiatarator  —  Renunciation  after 
Grant  —  Necessity  for  Order  -7-  Eweoution 
Issued  hy  Neat  of  Kin  on  Judgment  Re- 
covered hy  Intestate — Costs.} — ^Letters  of  ad- 
ministration to  the  estate  of  H.  .N.  K.  were 
granted  to  his  widow  S.  K.,  and  to  his  two 
children,  E.  R.  and  R.  K.  S.  K.,  by  deed, 
assigned  all  her  interest  in  the  personal  prop- 
erty to  E.  R.  and  R.  K.,  and,  by  the  same 
deed,  purported  to  renounce  all  her  right, 
authority,  and  power  as  administratrix  of  the 
estate.  E.  R.  and  R.  K.  obtained  from  the 
Judge  of  a  County  Court  an  order  permitting 
them  to  issue  execution  on  a  judgment  ob- 
tained by  H.  N.  K.  in  his  lifetime  against 
defendant: — ^Held,  following  Jost  v.  McNeil, 
20  N.  S.  Reps.  150,  that  S.  K.,  having 
accepted  letters  of  administration,  could  not 
renounce  without  the  order  of  the  Court  of 
Probate,  and  that  the  order  made  on  the 
application,  and  in  the  names  of  E._R.  and 
R.  K.  only,  was  bad  and  must  be  set  aside. 
The  order  was  bad,  further,  for  want  of  juris- 
diction, because  it  permitted  execution  to 
issue  on  the  judgment  "  for  the  benefit  of  the 
said  R.  R.  and  R.  K.,"  instead  of  requiring 
any  sum  realised  to  be  applied  according  to 
law  under  the  direction  of  the  Court  of  Pro- 
bate. As  the  appellant  had  failed  on  the 
merits,  a  larger  amount  appearing  to  be  due 
on  the  judgment  than  was  claimed,  there 
should  be  no  costs  to  either  party,  either  in 
this  Court  or  in  the  Court  below.  Kaulhach 
V.  Mader,  35  N.  S.  Reps.  219. 

■ 

Application  for  Iietters  of  Adminis- 
tratton  by  Stranger — Public  Administra- 
tor.'}— ^In  the  absence  of  an  application  by  a 
I>erson  entitled  by  reason  of  relationship  to  the 
deceased,  it  is  necessary,  in  order  to  justify 
the  grant  of  letters  of  administration  to  a 
creditor  or  a  person  without  interest,  to  shew 
by  special  circumstances  that  such  grant  is 
in  the  interests  of  the  estate;  otherwise  the 
grant  should  be  made  to  the  public  adminis- 
trator for  the  district.  Re  Morton,  5  Terr.  L. 
R.409. 

Application  for  Order — Account — Affi- 
davit verifying — Application  to  Cross-ewamine 
— Practice^ — Upon  an  application  for  admin- 
istration an  order  was  made  under  BiUglish  O. 
55,  R.  10a,  that  the  application  stand  over 
for  six  weeks,  and  that  the  defendant  within 
one  month  render  to  the  plaintiff  a  proper 
statement  of  his  accounts  and  dealings  with 
the  estate,  which  was  duly  furnished  and 
verified  by  affidavit.  The  plaintiff  did  not 
appear  on  the  further  hearing  of  the  applica- 
tion, and  some  months  had  elapsed  when  this 
application  was  made  to  cross-examine  the 
defendant  on  the  affidavit: — Held,  that,  as 
the  affidavit  was  not  filed  when  notice  of  the 
application  was  served,  but  only  (if  at  all) 
by  the  plaintiff  himself  on  the  return,  the 
application  must  be  refused.  Qusere,  whether 
the  Rule  authorizes  a  direction  t^t  such 
accotints  be  verified  under  oath,  and  whether 
such  an  affidavit  is  an  affidavit  "used  or  to 
be  used  on  any  proceeding  in  the  cause  or 
matter."  (J.  O.  1893,  s.  261,  now  Rule  282, 
J.  O.  1898).     The  proper  practice  in  order 


661 


EZEcirrofis  asd  ashdiistratoes. 


662 


to  obtain  ezplanations  of  any  of  the  items  of 
accounts  so  furnished  seems  to  be  to  fonnu- 
late  objections  on  the  further  hearing,  and 
have  the  disputed  items  adjudicated  upon  in 
Chambers.  Allan  y.  Kennedy,  2  Terr.  L.  R. 
285.  : 

Application  for  Order — Will — Direction* 
to  executors  to  sell  —  Failure  to  sell  real 
estate — ^Legatee — Payment  of  sum  on  account 
of  legacy.  Re  Ghentf  Ghent  y.  Ghent,  6  O. 
W.  R.  148. 

Assets — Ewemptione — Widow  —  WiU  — 
Election — Devolution  of  Eetatee  Act — Gift  of 
Another*8  Property  —  Insurance  Moneys  — 
Charge  on.} — ^The  goods  of  a  deceased  hus- 
band, exempt  from  seizure,  under  the  Execu- 
tion Act,  are  not,  except  as  to  funeral  and 
testamentary  expenses,  assets  in  the  hands  of 
the  husband's  executors  for  the  payment  of 
debts,  the  effect  of  s.  4  of  that  Act  being 
to  giye  his  wife  a  parliamentary  title  thereto. 
The  fact  of  the  wife  being  residuary  devisee 
under  the  husband's  will  does  not  put  her 
to  her  election  as  to  taking  these  goods, 
either  under  statutory  title  or  under  the  gift 
of  the  residue,  for,  though  such  goods,  apart 
from  the  statute,  would  pass  under  the  resid- 
uary devise,  it  was  otherwise  here,  for  the 
husband  would  not,  under  the  circumstances, 
be  presumed  to  be  dealing  with  such  goods; 
nor  would  any  such  -  presumption  arise  from 
the  fact  tlmt,  under  the  terms  of  the  will, 
the  provision  made  for  her  sl^ould  be  in  lieu 
of  dower;  nor  did  s.  4  of  the  Devolution  of 
Estates  Act  affect  her  right,  for  that  section 
must  be  read  as  being  subject  to  s.  4  of  the 
Execution  Act.  A  piano  belonging  to  the 
wife  was  dealt  with  by  the  husband  under  his 
will,  as  part  of  his  estate,  by  giving  it  to 
his  son: — Held,  that  the  wife  must  elQct 
either  to  allow  the  son  to  retain  it,  under 
the  gift  to  him,  or  to  take  it  herself,  making 
good  to  the  son  the  value  thereof,  out  of  the 
provisions  made  for  her  in  the  will.  A  policy 
of  insurance  for  $2,000  was  by  the  husband's 
will  made  payable  to  and  for  the  benefit 
of  his  wife  and  son,  and  he  apportioned 
the  proceeds  by  giving  the  son  $500  and  his 
wife  the  residue  thereof.  The  policy  was 
charged  with  payment  of  a  loan  procured 
by  the  testator  from  the  company : — Held, 
that  the  amount  of  the  loan  was  payable  by 
the  wife  and  son  pro  rata  out  of  their  re- 
spective shares  of  such  moneys,  the  gifts  to 
them  being  specific.  In  re  Tatham,  21  Geo. 
N.  530,  2  O.  L.  R.  343. 

Bill  of  Costs — Service  to  testator — Pro- 
ceeding for  taxation  —  Application  by  re- 
siduary legatee  —  Assets — Indemnity.  Foley 
v.  Trusts  and  Guarantee  Co,,  1  O.  W.  R. 
526. 

Bond — ^Liability  of  sureties  for  adminis- 
tration— Money  in  hands  of  administrator — 
Dual  capacity  —  Guardian  of  infants  —  Ter- 
mination of  period  of  administration — Pass- 
ing accounts  before  Surrogate  Judge — E3stop- 
pel.  Reid  v.  Snolelen,  3  G.  W.  R.  656,  4 
O.  W.  R.  486. 

Business  Carried  on  for  Benefit  of 
Estate  nnder  llirill — Liability  of  Executor 
—  Estoppel  —  Statute  of  Limitations.] — An 
estate  of  a  deceased  was  being  administered 
in  this  action  commenced  in  May,  18^,  and 
V.  brought  into  the  Master's  office  in  1901 
a  claim  for  goods  supplied  to  the  executor. 


between  July,  1890,  and  March,  1892,  for 
use  in  carrymg  on  the  hotel  business  of  de- 
ceased under  authority  conferred  by  his  will. 
y.  had,  in  May,  1893,  sued  the  executor  in 
a  County  Court  for  the  price  of  the  goods  in 
question,  but  the  County  Court  Judge  dis- 
missed the  action,  on  the  ground  urged  by 
the  defendant  that  he  was  not  personally 
liable,  but  that  the  claim  should  be  against 
the  estate.  The  executor  claimed  in  the  ad- 
ministration proceedings  that  the  estate  was 
insolvent,  but  in  April,  1894,  an  order  was 
made  by  consent  for  the  transfer  of  all  the 
assets  to  him  personally,  upon  his  undertak- 
ing to  pay  or  settle  with  all  the  creditors 
of  the  estate  and  paying  $1,200  into  the 
hands  of  the  trustees  for  the  benefit 
of  the  children  of  the  deceased  and 
certain  costs,  and  this  order  was  car- 
ried out  on  both  sides.  The  order  con- 
tained provisions  that  the  Master  should 
forth\«^th  adjudicate  itpon  and  settle  all 
claims  against  the  estate,  that  the  executor 
should  indemnify  and  save  harmless  the  es- 
tate from  all  such  claims,  and  that  he  should 
carry  out  and  perform  all  the  terms  and 
provisions  of  the  settlement: — ^Held,  that  a 
person  supplying  goods  to  an  executor  under 
such  circumstances  has  no  right  against  the 
estate,  but  he  may  sue  the  person  who  in- 
curred the  debt,  and  he  also  has  a  right  to 
be  subrogated  to  any  right  of  indemnity 
which  the  executor  has  against  the  estate 
in  respect  of  the  liability  so  incurred.  In 
re  Frith.  [1892]  1  Ch.  342;  Dowse  v.  Gor- 
ton, [1891]  A.  C.  at  p.  199.  2.  That  the 
executor  was  estopped  from  disputing  the 
claim  against  the  estate.  3.  That  the  claim 
was  not  barred  by  the  Limitations  Act.  In 
re  Braun,  Braun  v.  Braun,  23  Gcc.  N.  96, 
14  Man.  L.  R.  846. 

Cl&arsins  Administratrix  with  I<oss 
of  Estate — Contract  for  sale  of  land — ^Rea- 
sonable price — Statute  of  Frauds — Chattels. 
Re  Donaldson,  Gibson  v.  Donaldson,  2  G.  W. 
R.  810,  3  G.  W.  R.  290,  4  G.  G.  R. 
368. 

Chattels  Fonnd  on  Person  of  Intes* 
tate — Action  to  recover  possession — Proof  of 
ownership— Corroboration  —  Declaration  of 
trust  as  to  land — Resulting  trust  —  Illegal 
and  immoral  purpose — ^Bawdy  house.  Bake- 
well  V.  Mackensie  (N.W.T.),  1  W.  L.  R. 
68. 

Claim  against  Estate — Running  count 
— EIntries  in  books — Corroboration — Statute 
of  Limitations.  Re  Jelly,  Union  Trust  Co, 
V.  Gamon,  6  G.  L.  R.  481,  2  G.  W.  R.  966. 

Claim  by  Ezeontor  afcainst  Estate  — 

Matters  Occurring  before  Death  of  Deceased 
—  Corroboration  —  Devise  to  Executor  — 
Whether  in  Lieu  of  Compensation — "Negli- 
gent Mismanagement — Compensation,"] — (Hie 
executor  of  a  deceased  person's  estate  was 
also  the  executor  of  an  estate  in  which  the 
deceased  was  beneficially  interested.  In  pass- 
ing his  accounts  in  respect  to  the  last  named 
estate,  after  the  deceased's  death,  the  exe- 
cutor credited  himself  with  having  received 
for  the  deceased  on  account  of  her  share  in 
such  last  named  estate  a  specified  sum  of 
money.  Gn  subsequently  passing  his  accounts 
in  respect  to  the  deceased's  estate,  and  being 
charged  with  this  sum,  as  having  been  receiv- 
ed by  him  for  the  deceased,  he  alleged  that 
he  had  not  then  received  it,  but  had  in  Tact 
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paid  it  out  in  Bmali  sums  to  the  deceased 
during  her  lifetime : — Held,  that  this  was 
not  a  matter  occurring  before  the  death  of« 
the  deceased,  and  therefore,  the  evidence  ol 
the  executor  to  establish  his  contention  did 
not  require  to  be  corroborated  under'  s.  10 
of  the  Evidence  Act.  R.  S.  O.  18D7  c.  Gl.  A 
testatrix  by  her  will  devised  to  her  brother 
certain  lands  free  from  incumbrances,  with 
a  direction  for  the  payment  out  of  general 
personal  estate  of  any  incumbrance  thereon, 
and  she  appointed  him  her  executor: — Held, 
that  the  devise  was  not  given  to  him  in 
his  capacity  of  executor,  but  in  his  personal 
capacity,  and  therefore  did  not  preclude  him 
from  claiming  compensation  for  his  services 
to  the  estate.  Compton  v.  Bloxham,  2  Coil. 
201,  distinguished.  Where  an  executor  has 
been  guilty  o£  negligence,  mismanagement, 
and  breach  of  trust  in  his  management  of 
the  estate,  but  there  has  been  nothing  of  a 
dishonest  or  fraudulent  character,  and  the 
losses  resulting  are  capable  of  being  com- 
pensated for,  and  made  good  in  money,  the 
executor  is  not  to  be  deprived  of  compensa- 
tion. McVlenaghan  v.  Perkins,  23  Occ.  N. 
.S4,  5  O.  L.  R.  129.  1  O.  W.  R.  191,  77)2, 

Claims  of  Creditors  —  Promissory  note 
— Interest  —  Corroboration — Open  account 
— Statute  of  Limitations — Work  and  labour 
— Release  of  claim.  Halliday  v.  Rutherford, 
1  O.  W.  R.  816. 

Claim  of  "UTidow  of  Intestate  to 
Sluure  in  Estate  —  Notice  disputing — ^Ac- 
tion by  widow  to  establish  marriage  —  De- 
claratory judgment — Administration.  Fendal 
v.  Wilson,  2  O.  W.  R.  920. 

Compensation  of  Ilzeentors — Distrihu- 
tion  of  Corpus — CoUectum  of  Interest  — 
Management  of  Estate,^ — An  estate  was  not 
a  simple  one  to  deal  with,  owing  to  conflict- 
ing interpretations  of  the  rights  of  the  benefi- 
ciaries under  the  will,  the  nature  of  the 
trusts,  their  number  and  complication,  and, 
to  a  more  limited  extent,  the  character  of 
a  portion  of  the  assets.  The  executors  took 
over  about  $60,000  worth  of  the  property  in 
cash,  mortgages,  notes,  farm  property,  and 
furniture.  Of  this  they  distributed  a  little 
less  than  half,  and  set  apart  the  remainder 
for  payment  of  annuities,  legacies  not  matur- 
ed, etc.  They  collected  about  $16,500  of 
interest.  They  managed  the  estate  for  a 
period  of  a  little  more  than  four  years  down 
to  the  date  of  a  report  providing  for  their 
remuneration : — Held,  that  they  were  not  en- 
titled to  an  allowance  upon  taking  over  the 
estate,  but  should  be  allowed  2^  per  cent, 
upon  such  portion  of  the  corpus  of  the  estate 
as  they  had  taken  over  and  distributed,  and 
when  the  remainder  of  the  corpus  taken  over 
should  be  distributed,  they  should  have  a  like 
allowance  upon  the  portions  distributed  from 
time  to  time;  they  should  be  allowed  5  per 
cent,  on  the  interest  collected,  and  to  be 
collected;  and  $100  a  year  in  addition,  for 
the  first  two  years,  and  $75  a  year  tor 
the  last  two  years,  for  management  of  the 
estate  and  services  not  covered  by  the  other 
charges,  including  the  care  and  preservation 
of  the  corpus.  In  re  Mclntyre,  Mclntyre  v. 
London  and  Western  Trusts  Co.,  24  Occ.  N. 
2t*>8,  7  O.  L.  R.  548,  1  O.  W.  R.  56,  3  O. 
W.  R.  258. 

Corroborative  UTidenee  —  Advance  of 
Money— Claim  for  Interest — Promissory  "Xote 


— Action  for  Consideration.] — ^The  plaintiff 
sued  the  surviving  member  of  a  firm,  to- 
gether with  the  representatives  of  a  deceased 
member  of  the  firm,  for  $1,000  lent  by  him, 
in  the  lifetime  of  the  deceased,  to  the  firm, 
for  the  purposes  of  the  firm.  He  also  claim- 
ed interest,  alleging  that  this  was  spoken 
of  at  the  time  the  money  was  borrowed,  and 
that  the  deceased  member  of  the  firm  had 
asked  him  what  the  interest  would  be,  and 
he  told  her  five  per  cent. ;  the  surviving  mem- 
ber of  the  firm  denied  all  recollection  of 
interest  having  been  mentioned: — Held,  that, 
inasmuch  as  there  was  corroboration  as  to 
the  main  fact,  namely,  the  borrowing  by  the 
firm  of  $1,000,  this  was  sufficient  to  entitle 
the  plaintiff  to  recover  the  interest  claimed. 
When  a  promissory  note  is  taken  from  a  bor- 
rower as  collateral  security  for  money  lent 
to  him,  and  not  in  payment,*  an  action  can 
be  brought  for  the  money  lent,  notwithstand- 
ing that,  owing  to  the  form  of  the  note,  an 
action  thereon  could  not  be  maintained.  Secor 
V.  Gray,  22  Occ.  N.  27,  3  O.  L.  R.  34. 

Costs  of  Unsneeessfnl  Aetion — Per- 
sonal Estate — Real  Estate.] — An  egcecutor, 
w^ithout  direct  authority  or  obtaining  indem- 
nity, brought  an  action  to  recover  a  sum 
of  money  alleged  to  belong  to  the  testator, 
and  this  action  was  dismissed  with  costs, 
the  personal  estate  being  insufficient  to  pay 
the  costs  of  the  opposite  party : — »Held,.  that, 
though  the  general  rule  is  that  an  executor 
acting  in  good  faith  is  entitled  to  be  re- 
coup^ his  costs  of  an  unsuccessful  action, 
this  rule  would  not  justify  the  executor  re- 
sorting for  this  purpose  to  specifically  de- 
vised real  estate.  In  re  Champagne,  8t.  Jean 
V.  iSimard,  24  Occ.  N.  234.  7  O.  L.  R.  537, 
3  O.   W.   R.   515. 

Creditor's  Aetion  against  Exeontors 

— Stay  Pending  Administration  Suit.]  —  A 
motion  by  the  defendants,  executors,  to  stay 
a  creditor*s  action  againet  them,  on  the 
ground  that, an  administration  action  by  a 
legatee  was  pending,  in  which  an  administra- 
tion order  had  been  granted,  was  opposed 
on  the  ground  of  inconvenience  to  the  plaintiff 
and  generally  as  to  the  right  to  grant  a 
stay  in  such  cases : — Held,  that  actions  should 
be  stayed  against  the  estate,  unless  a  fair 
consideration  of  the  claim  cannot  be  had 
by  the  referee.  The  affidavits  of  the  plain- 
tiff disclosed  that  it  would  be  a  hardship 
if  compelled  to  come  to  Halifax  to  establish 
the  claim  before  the  referee ;  but  it  was  stated 
that  the  referee  would  go  to  Sydney  to  in- 
quire into  the  claim.  The  order  to  stay 
proceedings  was  continued  until  the  referee 
should  have  an  opportunity  of  considering 
the  claim.  Brotcn  v.  McDonaid,  25  Occ. 
N.  131. 

Creditor's  Claim — Leave  to  prove  after 
dividend  paid  to  other  creditors.  Millichamp 
V.  Toronto  General  Trusts  Corporation,  3  O. 
W.  R.  375. 

Determination  of  Questions  —  Sum- 
mary application — Domicil  of  intestate — Dis- 
tribution of  estate  —  Evidence — ^Administra- 
tion order.     Re  Englehardt,  2  O.  W.  R.  627. 

Distribution  of    Fnnd — Ascertainment 

of  class — Vesting  order  —  Costs — ^Unnecces- 

sary  litigation.  Valentine  v.  Jacobs  2  O. 
W.  R.  167. 
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Estate  of  Deceased — Moneys  in  hands 
of  son — Gift  —  Corroboration — L»imitation  of 
actions — Request  or  direction — Trustee — ^Re- 
ference —  Report — Judgment — irregularity — 
Execution — Costs.  Wendovcr  v.  Sichoison, 
2  O.  W.  R.  11U8.  4  O.  W.  R.  475.  5  O.  W. 
R,  654,  6  O.  W.  R.  529. 

Evidenoe — Corroboration.] — Upon  a  claim 
in  an  administration  action  by  a  ten- 
ant against  the  estate  of  his  deceased  laud- 
lord  for  a  balance  due  to  him  in  respect  of 
alleged  advances,  and  for  goods  supplied, 
the  books  of  the  tenant,  in  which  the  trans- 
actions were  set  out.  and  cheques  made  by 
him  in  favour  of  the  landlord,  were  held  to 
be  sufficient  corroboration  of  his  evidence, 
although  the  cheques  did  not  shew  on  their 
face  whether  they  had  been  given  on  account 
of  rent  or  in  respect  of  advances.  In  re 
Jelly  J  Union  Trust  Co,  v.  Gamon,  23  Occ. 
N.  327,  6  O.  L.  R.  481,  2  O.  W.  R.  966. 

Fatal  Acoidents  Act — Conflicting  Claims 
— Consolidation  of  Actions — Negligence.] — A 
woman,  claiming  to  be  the  widow  of  a  man 
killed  owing  as  alleged  to  the  negligence  of 
the  defendants,  brought  an  action  against 
them,  with  her  two  children  as  co-plaintiffs, 
to  recover  damages.  Subsequently  another 
action  was  brought  by  another  woman,  also 
claiming  to  be  the  deceased's  widow,  to  re- 
cover damages  for  the  benefit  of  herself  and 
her  child,  her  marriage  having  taken  place 
after  an  alleged  divorce  of  the  first  plaintiff: 
— ^Held,  that  only  one  action  would  lie  under 
the  Act;  that  that  action  would  be  for  the 
benefit  of  the  persons  in  fact  entitled;  and 
that,  there  being  no  doubt  as  to  the  right  of 
the  children  in  the  first  action,  the  first 
action  should  be  allowed  to  proceed  and  the 
rights  of  all  parties  worked  out  in  it,  the 
plaintiff  in  the  second  action  to  be  represented 
by  counsel  at  the  trial  if  desired.  Order  of 
Falconbridge,  C.J.,  3  O.  W.  R.  640,  704,  re- 
versed. Morton  v.  Grand  Trunk  R.  W.  Co,, 
24  Occ  N.  351,  8  O.  L.  R.  372,  4  O.  W.  R. 
126. 

Fatal  Accidents  Act — Damages — Fun- 
eral Expenses,]  —  In  an  action  under  the 
Fatal  Accidents  Act  and  the  Workmen's  Com- 
pensation Act  for  the  death  of  the  defen- 
dants' servant  by  their  negligence,  as  alleged, 
the  plaintiff  has  no  right  to  claim  for  funeral 
expenses.  Makarsky  v.  Canadian  Pacific  R. 
W,  Co,,  15  Man-  L.  R.  53. 

Fatal  Accidents  Act  —  Death  of  Bene- 
ficiary-^Survival  of  Action.]  —  Upon  the 
death  of  the  beneficiary  on  whose  behalf  an 
administrator  is  bringing  an  action  under 
the  Fatal  Accidents  Act,  R.  S.  O.  1897  c. 
166,  the  action  comes  to  an  end.  It  cannot 
be  continued  for  the  benefit  of  the  benefici- 
ary's estate,  nor  can  a  new  action  be  brought 
bv  the  beneficiary's  personal  representative. 
Judgment  of  Ferguson,  J.,  32  O.  R.  234.  20 
Occ.  N.  437.  reversed.  McHugh  v.  Grand 
Trunk  R.  W.  Co.,  21  Occ.  N.  581,  2  O.  L. 
R.  600. 

Fatal  Accidents  Act  —  Right  of  Action 
— Action  before  Grant  of  Administration — 
Fiat  of  Surrogate  Court  Judge.] — ^This  action 
was  brought  by  the  plaintiff  as  administrator 
of  a  workman  who  died  in  the  service  of  the 
defendants,  in  consequence,  as  allecred.  of 
their  negligence.  It  appeared  that  the  fiat 
of  the  Surrogate  Court  Judge  directing  let- 


ters to  issue  to  the  plaintiff  was  signed  on 
the  same  day  that  the  writ  of  summons  in 
this  action  issued,  but  that  letters  were  not 
actually  issued  until  two  days  later.  The 
plaintiff  never  had  any  personal  right  or  in- 
terest in  the  subject-matter  of  the  litigation: 
— Held,  that  the  action  must  be  dismissed, 
but  without  prejudice  to  the  plaintiff  bring- 
ing another  action.  Dini  v.  Fauquiery  24 
Occ.  N.  294,  3  O.  W.  R.  786.  (Reversed  4 
O.    W.   R.   295.) 

Fatal  Accidents  Act  —  Rights  of  Ad- 
ministrator— Rights  of  Relatives — Time  Limit 
— Stay  of  Proceedings.] — ^An  unmarried  man 
having  come  to  his  death  by  reason  of  in- 
juries  inflicted  by  the  defendants,  two  ac- 
tions were  brought  to  recover  damages  occa- 
sioned by  his  death.  The  first  in  point  of 
time  was  brought  by  the  paternal  grand- 
father and  grandmother  of  the  deceased,  and 
the  second  by  his  mother,  who  had  obtained 
letters  of  administration  to  his  estate  after 
the  bringing  of  the  first  action.  Upon  a 
motion  by  the  defendants  to  stay  one  or  other 
of  the  actions : — ^Held,  that,  while  the  grand- 
father and  grandmother  could  legally  proceed 
with  their  action  under  R.  S.  O.  1807  c.  166, 
although  brought  within  six  months  of  the 
death,  so  long  as  there  was  no  executor  or 
administrator,  yet  an  administratrix  having 
been  appointed  and  an  action  brou|[ht  by  her 
within  the  six  months,  she  was  entitled  to 
proceed  with  it;  and  the  first  action  was  the 
one  to  be  stayed.  Lampman  v.  Township  of 
Gainsborough,  17  O.  R.  191,  and  Holleran 
V.  Bagnell,  4  L.  R.  Ir.  740,  explained  and 
followed : — Held,  also,  that  the  administratrix 
would  have  the  right  in  her  action  to  claim 
damages  sustained  by  the  personal  estate  of 
the  deceased.  Leggott  v.  Great  Northern  R. 
W.  €k).,  1  Q.  B.  D.  599,  followed.  Mummery 
V.  Grand  Trunk  R.  W.  Co..  Whalls  v.  Grand 
Trunk  R,  W.  Co.,  21  Occ.  N.  343,  1  O.  L.  R. 
622. 

Fatal  Accidents  Act — Status  of  Widow 
— Grant  of  Administration  Pendente  Lite — 
Workmen^s  Compensation  Act — Negligence — 
Release  of  Cause  of  Action — Rights  of  Mo- 
ther— Expectation  of  Benefit — Discovery  of 
Fresh  Evidence — Damages — New  Trial,] — 
An  action  was  brought  to  recover  damages 
for  the  death  of  a  workman  employed  by  the 
defendants,  owing  to  their  alleged  negligence. 
The  plaintiff  alleged  that  she  was  the  widow 
of  the  deceased,  but  this  was  denied.  She 
obtained  as  widow,  pendente  lite,  letters  of 
administration  to  the  estate  of  the  deceased, 
and  amendments  were  made  by  which  she 
claimed  as  administratrix  for  her  own  bene- 
fit as  widow  and  for  the  benefit  of  the  mother 
of  the  deceased.  The  defendants  denied  negli- 
gence, denied  the  plaintiff's  status  as  widow 
and  administratrix,  and  also  set  up  a  re- 
lease  of  the  cause  of  action.  The  trial  Judge 
found  against  the  plaintiff's  status,  but  the 
jury  found  negligence,  and  assessed  the  dam- 
ages at  $1,500.  apportioning  that  sum  equally 
between  the  plaintiff  and  the  mother: — Held, 
that  there  was  evidence  upon  which  the  jury 
were  justified  in  finding  that  the  man's  death 
arose  from  the  negligence  of  the  defendnnts 
without  blame  on  his  part:  and  therefore 
that  there  should  not  be  a  nonsuit  or  a  new 
trial  upon  this  branch  of  the  case;  Meredith, 
J.,  dissenting,  and  being  of  opinion  that  there 
should  be  a  new  trial.  2.  That  the  release 
given  by  the  plaintiff  should  not,  on  the  evi- 
dence, be   held  binding  on   her;    Anglin.    J., 
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hesitating.  3.  That  on  the  evidence  the  mo- 
ther had  no  sufficient  interest  in  her  son's 
life  or  expectation  from  him  to  give  her  a 
right  of  action  in  respect  of  his  death;  and 
there  should  be  a  new  assessment  of  damages 
unless  the  plaintiff  was  content  to  accept 
$750.  4.  That  there  should  be  a  new  trial 
\  upon  the  question  of  the  plaintiff's  right  as 
widow  and  administratrix,,  evidence  having 
been  discovered  since  the  trial  going  to  shew 
that  the  plaintiff  was  the  true  widow.  5. 
That  if  the  letters  of  administration  were 
rightly  granted  to  the  plaintiff  as  widow, 
they  related  back  so  as  to  validate  the  action. 
Trice  v.  Robinson,  16  O.  R.  433,  and  Murphy 
v.  Grand  Trunk  R,  W.  Ck>.,  unreported  deci- 
sion of  a  Divisional  Court,  27th  May,  1889, 
applied  and  followed.  Judgment  in  7  O.  L. 
R.  747  reversed.  Do^fle  v.  Diamond  Flint 
Glass  Oo.,  24  Ckic  N.  368,  8  O.  L.  R.  499, 
3  O.  W.  R.  320,  356,  415,  510,  921. 

Foreisn  Will  —  Action  to  Set  Aside — 
Powers  of  Provisional  Administrator  Ap- 
pointed  hy  French  Court.] — The  widow  of 
W.  C.  H.  died  at  London,  England,  leaving 
property  in  Great  BIritain.  France,  and  Can- 
ada. By  her  last  will  sne  appomted  '*  La 
Society  Charitable  de  TAsile  ^e  nuit  k  Paris  *' 
her  universal  legatee,  and  a  French  Court 
appointed  L.,  a  notary,  provisional  adminis- 
trator of  the  succession.  Subsequently  the 
heirs  of  W.  C  H.  brought  an  action  to  have 
the  will  set  aside,  and  afterwards  the  Court 
at  Paris  confirmed  the  appointment  of  L.  for 
such  time  as  might  be  necessary.  L.  then 
asked  for  an  account  from  Mrs.  H.'s  former 
agent  in  Montreal,  and  obtained  from  the 
French  Court  an  order  allowing  him  to  dele- 
gate his  powers  as  provisional  administrator 
to  a  designated  person,  with  power  to  sue 
the  former  agent  at  Montreal  for  an  account 
respecting  the  property  in  Canada.  In  the 
meantime,  however,  the  Superior  Court  of 
Quebec  had  appointed  M.,  a  notary,  judicial 
sequestrator  of  the  property.  L.  brought  the 
present  action  to  obtain  possession  of  the 
property  from  M.,  and  relied  on  the  facts 
above  ^et  forth: — Held,  that  the  judicial  se- 
questrator appointed  by  a  Court  of  this  pro- 
vince was  the  proper  person  to  be  in  posses- 
sion of  the  property  in  this  province.  La- 
voignat  v.  Mackay,  21  Occ.  N.  129. 

liegaoy  —  Judgment  for  —  Provisional 
Ea^ecution.] — ^There  may  be  a  provisional  ex- 
ecution of  a  judgment  ordering  an  executor 
to  hand  over  a  devise  or  bequest  to  the  de- 
visee.   Massue  v.  Resther,  3  Q.  P.  R.  499. 

Iietters  of  Administration  —  Quebec 
Will — Notarial  Form.] — Where  a  will  is  in 
notarial  form  and  in  the  custody  of  a  notary 
in  the  province  of  Quebec,  letters  of  admin- 
istration with  a  certified  copy  of  the  will 
annexed,  will  be  granted  on  proof  by  affida- 
vit of  the  death  and  domicil  of  the  testator, 
of  the  law  of  Quebec,  and  of  the  original  will 
being  executed  in  accordance  therew^ith ;  that 
the  original  will  is  in  the  custody  of  a  notary 
in  that  province;  and  that  the  executors 
named  in  the  will  are  acting  thereunder.  In 
re  Robertson,  22  Occ.  N.  211, 

Maintenanoe  —  Infant  —  Custody — ^Ad- 
vice.   Re  Cornell,  1  O.  W.  R.  56. 

Official  Administrator — Heirs  out  of 
Jurisdiction — Letters  of  Administration.] — 
The  official  administrator   is  not  allowed  to 


Cake  out  letters  of  administration  in  oppojsi- 
tion  to  the  heirs  of  the  deceased,  such  heirs 
being  resident  out  of  the  jurisdiction,  but 
having  an  attorney-in-fact  within  the  pro- 
vince to  manage  tae  estate,  and  there  being 
no  evidence  that  the  deceased  had  any  debts 
or  any  substantial  personal  property,  al- 
though he  died  possessed  of  real  estate  within 
the  province  subject  to  a  mortgage.  In  re 
Ijelaire,  9  B.  a  R.  429. 

Order — Summary  application  for — Insol- 
vent estate — Creditors---Conduct  of  proceed- 
ings— Discretion  of  Court.  Re  Yocom,  Hon- 
singer  v.  Hopkins,  1  O.  W.  R.  85. 

Pawing  Aeoounta — Corroboration — Poif- 
ment  of  Claims — Statutory  Declarations.] — 
A  Judge  sitting  on  the  Ptobate  side  of  the 
Court  passing  aocounts  is  not  bound  by  the 
rule  of  procedure  requiring  claimants  against 
the  estate  to  give  corroborative  proof  of  their 
claims.  This  rule  of  procedure  is  applicable 
only  when  the  claim  comes  to  be  contested  in 
Court.  Semble,  a  Judge  sitting  without  a 
jury  is  not  bound  any  more  than  is  a  jury 
to  applv  it  under  all  circumstances.  The 
responsibility  of  paying  claims  falls  upon  the 
administrator;  he  must  use  care  and  judg- 
ment in  considering  them,  and  if  he  does  so 
fairly  and  honestly,  and  in  the  interest  of 
the  estate,  he  will  on  passing  his  accounts  be 
allowed  such  as  he  has  thought  fit  to  pay. 
Remarks  on  the  usual  form  of  statutory  de- 
claration proving  claims.  In  re  Blank  Es- 
tate, 5  Terr.  L.  R.  230. 

Passing  Aooonnta  of  Administratrix 

— Carrying  on  business  of  deceased — Liability 
for  loss — Liability  for  goods  destroyed — Ne- 
glect to  sell — Negligence— Goods  claimed  by 
administratrix  in  her  own  right — Gift — In- 
ventory— Mistake — Delivei^  —  Land  standing 
in  name  of  administratrix — Jurisdiction  of 
Probate  Court — Payment  to  manager  of  es- 
tate.   Re  Nugent   (N.W.T.),  2  W.  L.  R.  3. 

Personal  Liability — Promissory  Note — 
Debt  of  Estate — Renewal — Consideration* — i 
Statute  of  Frauds — Amendment.] — Action  on 
a  promissory  note  payable  on  demand,  signed 
by  the  defendant,  as  **executor  of  an  estate," 
but  not  expressly  restricted  to  payment  out 
of  the  estate: — ^Held,  that  the  defendant  was 
personally  liable.  The  note  was  given  in  re- 
newal of  a  former  one  (similarly  signed) 
which  was  not  a  demand  note,  but  payable  at 
a  definite  time,  the  debt  being  originally  the 
testator's: — Held,  that  there  was  a  good  con- 
sideration, for  the  former  note,  if  not  for  the 
demand  note,  namely,  forbearance  on  the 
part  of  the  plaintiffs,  and  the  defendant  was 
liable  thereon:  and  his  antecedent  liability 
was  a  valuable  consideration  for  the  demand 
note;  s.  27,  Bills  of  Exchange  Act.  Upon 
appeal  from  an  order  for  judgment  on  the 
pleadings  leave  to  amend  by  setting  up  the 
Statute  of  Frauds  was  refused.  Union  Banle 
of  Canada  v.  McRae,  21  Occ.  N.  409,  496. 

Powers  of  Ezeoiitors — Sale  of  Land — 
Payment  of  Debts — Devises  in  Fee — Execu- 
tory Devises  Over — Devolution  of  Estates 
Act — Trustee  Act.] — A  testatrix  pavo  to  her 
daughter  some  personal  effects  and  $4,000  to 
be  paid  by  her  son,  charged  on  property  de- 
vised to  the  son ;  all  the  rest  of  her  property 
she  gave  to  her  son,  charged  with  $4,000. 
She  then  directed  that  in  case  of  the  death 
of  either  the  son  or  daughter  without  issue, 
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the  whole  of  the  property  was  to  go  to  the 
survivor,  and  in  case  of  the  death  of  both 
vrithout  issue,  to  brothers  and  sisters  of  the 
testatrix.  The  executors  contracted  to  sell  a 
part  of  the  real  estate  to  the  appellant,  the 
daughter  being  alive  and  having  three  child- 
ren, the  son  alive  and  unmarried,  and  broth- 
ers and  sisters  being  also  in  existence.  The 
land  was  incumbered  and  there  were  other 
debts: — 'Held,  that  the  executors,  even  with- 
out the  concurrence  of  the  son  and  daughter, 
and  a  fortiori  with  their  concurrence,  could 
make  a  good  title,  either  under  the  Devolu- 
tion of  Upstates  Act,  R.  S.  O.  1897  c.  127, 
ss.  4,  9,  16,  or  unfcler  the  Trustee  Act,  R.  S. 
O.  c  129,  s.  18.  Section  9  of  the  former 
Act  enables  executors  to  sell  for  the  payment 
of  debts,  and  the  power  to  sell  is  not  quali- 
fied by  s.  16.  That  section  was  intended  to 
make  it  clear  that  executors  had  power  to 
$ell  for  tlie  purposes  of  distribution  where 
there  were  no  debts  as  well  as  where  there 
were  debts;  and  the  consent  of  the  official 
guardian,  on  behalf  of  infants^  lunatics,  and 
non-concurring  heirs  or  devisees,  is'  only 
necessary  when  the  sale  is  for  purposes  of 
distribution  only.  The  power  of  sale  given  to 
executors  by  s.  18  of  the  Trustee  Act  was 
exercisable  in  this  case*  notwithstanding  the 
last  clause  of  s.  20 ;  "a  devise  to  any  person 
or  persons  in  fee  or  in  tail,  or  for  the  tes- 
tator's whole  estate  and  interest,"  does  not 
mean  a  devise  of  a  life  estate  to  one  or  more 
persons,  and  a  remainder  or  several  remain- 
ders to  one  or  more  others,  either  jointly  or 
successively,  and  with,  it  may  be,  executory 
devises  over  to  still  other  persons,  so  that 
his  whole  fee  simple,  or  less  estate,  whatever 
it  may  be,  is  disposed  of;  but  it  means  a 
devise  of  his  whole  interest,  whatever  it  may 
be,  whether  it  be  an  estate  in  fee  simple  or 
any  less  interest,  to  the  same  person  or  per- 
sons, either  as  joint  tenants  or  tenants  in 
common.  In  re  Wilson,  Pennington  v.  Payne, 
54  L.  T.  N.  S.  GOO,  2  Times  L.  R.  443,  ap- 
proved. In  re  Ron  and  DavieSy  24  Occ.  N. 
213.  7  O.  L.  R.  433,  3  O.  W.  R.  215. 

Powers  of  Ezeoutors — Time  for  Exer- 
cising— EsBtenaion.] — ^An  extension  of  the 
powers  of  an  executor  beyond  a  year  and  a 
day  may  result  from  previous  wills,  and  from 
the  combination  of  different  testamentary 
dispositions  relative  to  the  appointment  of 
the  executor.  Brunei  v.  Marien,  4  Q.  P.  R. 
330. 

Power  to  Sell  Lands — Charge  of  Lega- 
cies— Trtistee  Act — Devolution  of  Estates 
Act]— P.  died  on  the  11th  September,  1886, 
leaving  a  will  in  which  he  appointed  execu- 
tors and  gave  all  his  estate,  real  and  per- 
sonal, to  his  wife  for  life  subject  to  certain 
bequests,  and  should  his  brother  survive  the 
wife  he  wa^  to  have  the  life  use  of  the  resi- 
due of  the  property,  which  was  afterwards 
to  go  to  the  brother's  children.  In  several 
places  in  the  will  (which  was  not  skilfully 
drawn),  the  testator  used  the  expressions 
**from  the  time  Humewood  is  sold,"  "after 
the  sale  of  Humewood,"  and  ''so  soon  as 
Humewood  is  sold,''  but  there  was  no  devise 
to  the  executors  in  trust,  and  no  express 
power  of  sale.  The  lands  in  question  which 
were  a  portion  of  what  was  called  "Hume- 
wood" in  the  will,  were  sold  and  conveyed 
by  the  executors,  and  the  vendors  made  title 
under  such  conveyance.  The  sale  was  not 
made  in  any  way  under  the  Devolution  of 
Estates     Act,  and  was  not  for  the  payment 


of  debts.  The  question  was  whether  the 
executors  had  power  to  sell.  The  Devolution 
of  Estates  Act,  1886,  came  into  force  on  the 
1st  July,  1886,  shortly  before  the  death  of 
the  testator: — ^Held,  that  under  what  is  now 
s.  18  of  the  Trustee  Act,  R.  S.  O.  1897  c. 
129,  the  executors  had  power  to  sell,  the 
testator  having  created  such  a  charge  as  is 
described  in  s.  16,  and  not  having  devised 
the  real  estate  to  the  executors  in  trust; 
that  s.  16  of  the  Devolution  of  Estates  Act, 
as  found  in  R.  S.  O.  1897  c.  127  (which  drst 
became  law  in  1891),  did  not  oblige  the  ex- 
ecutors to  sell  under  the  Devolution  of  Es- 
tates Act,  for  by  s.-s.  (2)  that  section  is  not 
to  derogate  from  any  right  possessed  by  an 
executor  or  administrator  independently  of 
the  Act;  that  if  the  testator  had  devised  the 
land  to  the  executors  upon  trust,  the  mach- 
inery of  the  Devolution  of  Estates  Act  was 
not  to  be  applied:  Re  Booth's  Estate,  16 
O.  R.  429:  and  no  more  should  it  where  the 
executors  have  a  statutory  power  of  sale  to 
satisfy  a  charge.  In  re  Moore  and  Lang- 
muir,  21  Occ.  N.  562. 

Proof  of  CHaraoter — Action  —  Inscrip- 
tion.^— X  plaintiff  who  sues  in  the  character 
of  executor  upon  a  lease  made  by  him  in  that 
character  to  the  defendant  is  not  bound  to 
produce  documents  proving  his  capacity  as 
such  before  inscribing  for  hearing  ex  parte. 
Leclaire  v.  Huot,  3  Q.  P.  R,  389. 

RomoTal  of  Ezoevtor  —  Insolvency — 
Misconduct  —  Administration  order — Under- 
taking—CJosts.  Oodhold  V.  Godbold,  1  O.  W. 
R.  233.  357. 

Romo'Fal  of  Ilzeoiitor — Action  for — Per- 
sonal Capacity,] — An  action  for  the  removal 
of  a  legal  mandatary,  in  this  case  an  execu- 
tor, on  the  ground  of  his  mal-administration 
and  of  fraudulent  acts  of  which  he  is  accused, 
should  be  brought  against  him  personally  and 
not  as  executor.  Mercier  y.  &osselin.  5  Q. 
P.  R.  80. 

Removal  of  Ezeoutors  —  Account  — 
Pleading — EoBception  to  Form.] — ^A  demand 
for  the  removal  of  testamentary  executors 
and  a  demand  for  reddition  de  compte  are 
not  incompatible.  2.  The  fact  that  the  de- 
fendants have  already  rendered  an  account, 
and  therefore  the  plaintiff  has  only  an  action 
for  reformation  of  the  account,  is  not  a 
ground  for  an  exception  to  the  form.  Dono- 
hue  y.  Donohue,  4  Q.  P.  R.  300. 

Speoillo  Iiegacy — ^Realization — Set-off — 
Debt  barred  by  statute — Retainer.  Holt  v. 
Perry,  2  O.  W.  R.  424. 

Substitution — Power  to  Sell  Property 
and  Reinvest — Mortgage  hy  OrevS — Creditors 
— Attachment  of  Debts.] — The  testator  left 
his  property  to  the  defendant,  subject  to  a 
substitution  in  favour  of  the  children  of  the 
defendant,  with  a  stipulation  of  insai!«issabi- 
lit§.  The  will,  however,  i)ermitted  the  exe- 
cutors, of  whom  the  defendant  was  one,  to 
sell  the  property  on  condition  of  employing 
the  moneys  arising  from  the  sale  in  the  pur- 
chase of  property  of  the  same  value  as  the 
property  sold,  the  property  so  acquired  to 
represent  that  sold.  The  defendant  in  1869 
sold  one  of  the  immovables  of  the  estate,  and 
in  1873  he  bought  in  his  own  name  a  lot 
upon  which  he  built  a  house.  In  1895  he 
»  charged  and  hypothecated  this  land  in  favour 
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of  his  children  to  the  amount  of  $10,440, 
which  was  the  cost  price,  to  serve  and  be  in- 
stead of,  as  the  deed  said,  a  reinvestment  for 
the  children  in  accordance  with  the  provisions 
of  the  will,  up  to  the  amount  of  the  price  so 
paid.  The  deed  of  hypothecation  reserved  to 
the  defendant  the  ri?ht  to  remove  the  hypo- 
thec, and  invest  elsewhere,  whether  in  pur- 
chasing new  properties  or  upon  other  suffi- 
cient securities :  —  Held,  that  the  deed  of 
hypothec  did  not  constitute  a  valid  reinvest- 
ment of  the  moneys  arising  from  the  sale  of 
the  propertv  of  the  estate,  and  that  the  re- 
venues of  the  inmiovable  acquired  by  the  de- 
fendant in  his  own  name  could  be  attached 
by  his  creditors.  De  ISerres  v.  Leclaire,  Q. 
R.  28  S.  C.  454. 

Supposed  Death  of  Intestate — Evid- 
ence of  death — ^Application  by  public  admin- 
istrator for  letters  of  administration.  Re 
Tjcrstrom    (Y.T.).  1   W.   L.   R.  385. 

Snrrocate  Courts  —  Grant  of  Adminis- 
tration— Nominee  of  Netct  of  Kin  in  Ontario 
— Discretion — Revocation  —  Fraud,] — Only 
one  of  the  next  of  kin,  the  sister,  of  an  in- 
testate, resided  in  Ontario,  and,  upon  the 
consent  of  the  sister  and  her  children,  let- 
ters of  administration  were  granted  by  a 
Surrogate  Court  to  the  defendant,  the  hus- 
band of  the  sister's  daughter.  A  brother  of 
the  intestate,  resident  in  the  United  States, 
brought  this  action  to  revoke  the  grant.  It 
was  stated  in  the  defendant's  petition  that 
all  of  the  next  of  kin  had  renounced  in  his 
favour,  but  it  was  plain  from  the  renuncia- 
tion, which  was  filed,  that  this  statement  was 
intended  to  refer  only  to  the  next  of  kin  resi- 
dent in  Ontario : — Held,  that  the  Surrogate 
Court  had  before  it  all  those  who  were  re- 
quired by  s.  41  of  the  Surrogate  Courts  Act, 
R.  S.  O.  1897  c.  59,  to  be  cited  or  sum- 
moned, and  the  consent  and  request  of  all  of 
them  that  the  defendant  should  be  appointed 
administrator,  and,  having  regard  to  the 
nature  of  the  property  of  the  deceased,  and 
the  age  and  illiteracy  of  his  sister,  that  the 
Judge  had  not  exercised  his  discretion  im- 
properly in  directing  the  grant  to  be  made 
to  the  defendants.  Semble,  that,  even  if  the 
discretion  had  been  improperly  exercised,  ihe 
grant  would  not  have  been  revoked.  The 
practice  of  the  Surrogate  Courts  in  this 
Province  is  to  apply  the  provisions  of  s. 
59  of  the  Act  more  liberally  than  do  the 
English  Courts  the  corresponding  provision 
of  the  English  Probate  Act.  Held,  also, 
affirming  the  finding  of  the  Surrogate  Court, 
that  the  defendant  had  not  made  false  sug- 
gestions nor  concealed  material  facts  for  the 
purpose  of  obtaining  the  grant.  Carr  v. 
O'Rourke,  22  Occ.  N.  207,  3  O.  L.  R.  632, 
1    O.    W.    R,    331. 

Survival  of  Action — Tort — Power  to 
Appoint  Administrator  ad  Litem,] — R.  S.  O. 
1807  c  129.  s,  11.  providing  that  in  case  any 
deceased  ^  person  has  committed  a  wrong  to 
another  in  respect  to  his  person  or  his  real 
or  personal  property,  the  person  so  wronged 
mav  maintain  an  action  against  the  admin- 
istrators or  executors  of  the  person  who  com- 
mitted the  wrong,  does  not  give  authority  to 
maintain  an  action  against  one  who  is  an 
administrator  ad  litem  merely,  but  only 
against  an  administrator  in  the  ordinary 
s^nse  of  the  torm.  that  is,  a  general  admin- 
istrator clothed  with  full  power  to  collect  the 
assets,  pay  the  debts,  and  divide  the  estate. 


Therefore,  for  this  reason,  apart  from  others, 
the  appointment  of  an  administrator  ad  litem 
sihould  be  refused  in  this  action,  which  was 
brought  against  five  persons  for  malicious 
prosecution,  one  of  whom  had  died  pending 
the  action,  and  whose  widow  and  children 
refused  to  administer  to  the  estate.  Hunter 
V.  Boyd,  22  Occ.  N.  50,  3  O.  L.  R.  183,  1  O. 
W.  R.  79,  2  O.  W.  R.  724,  1065. 

Takings  Possession  of  Estate — Debtor 
Opposing  Claim  for  Account — Period  of  Year 
and  a  D(w — Commencement  of — Cessation  of 
Ewecutor's  Functions,] — The  fact  that  a  deb- 
tor of  an  estate  resists  an  action  en  reddition 
!  de  compte  brought  against  nim  by  an  execu- 
!  tor,  alleging  that  he  is  not  accountable  to 
the  estate,  does  not  prevent  the  executor  from 
taking  possession  of  the  estate :  nor  is  he  pre- 
vented from  doing  so  because  the  debtor,  hav- 
ing been  ordered  to  render  an  account  to  the 
executor,  renders  an  account  in  which  he 
brings  himself  out  free  of  debt  to  the  estate, 
so  long  ad  the  executor  contests  such  account. 
2.  In  consequence,  the  period  of  a  year 
and  a  day  commences  to  run  from  the  date 
of  the  death  of  the  testator,  the  executor  be- 
ing presumed  to  have  known  the  will  from 
that  date.  3.  If  the  vear  and  a  day  from 
the  death  have  elapsed  during  the  pendency 
of  the  contest  as  to  the  account,  then  there 
is  plainly  a  cessation  of  the  functions  of  the 
executor,  and  the  proceeding  is  suspended 
until  the  legatee  or  heir  takes  up  the  con- 
duct of  it  in  place  of  the  executor.  Fran- 
ccpur  V.  Paradis,  Q.  R.  20  S.  C.  246. 

Teohnieal  Breaches  of  Trust — Relief 
from — Limitation  of  Actions — Trustee  Acts,] 
— Where  it  was  held  that  the  appointment 
of  executors  to  carrv  out  the  alternative 
provisions  of  the  will  never  took  effect,  it 
was  also  held  that  the  persons  named  as  ex- 
ecutors, having  applied  for  and  obtained  pro- 
bate, became  trustees  for  the  persons  entitled 
upon  an  intestacy ;  payments  made  by  them 
to  those  who  would  have  been  beneficially  en- 
titled if  the  alternative  provisions  had  taken 
effect  were  breaches  of  trust;  but  the  statute 
of  limitations  was  a  bar  to  a  recovery  in  re- 
spect of  any  of  those  breaches  which  oc- 
curred more  than  six  years  before  the  action 
was  brought:  R.  S.  O.  1807  c  129,  s.  32:— 
Held,  moreover,  that  the  executors  were  en- 
titled to  be  relieved  from  personal  liability 
for  all  breaches  of  trust  committed  by  them 
under  62  V.,  2nd  sess.,  c.  15,  they  having 
acted  honestly  and  reasonably,  m  view  of  the 
facts  that  the  construction  of  the  will  was 
doubtful ;  the  trial  Judge  took  the  same  view 
of  its  effect  as  they  did,  and  for  eleven  years 
ever.vbody  interested  in  the  estate  acquiesced 
in  that  view.  Henning  v.  Ifoc^ean,  21  Occ. 
N.  434,  2  O.  L.  R.  169. 

Trust — Breaches  of — Negligence — Claim 
by  executor  against  estate — Corroboration — 
Payment  in  lifetin^e  of  testator — ^Admission 
-^Compensation — ^Devise  in  lieu  of— Con- 
struction of  will.  McClenaghan  v.  Perkins, 
1  O.  W.  R,  191,  752. 


EXEMPTIONS. 

See  Assessment  and  Taxes — Bankruptcy 
AND  Insolvency — Execution — Fraud- 
ulent Conveyance  —  Municipal  Cor- 
porations —  Pleading  —  Revenue  — 
Sale  of  Goods. 
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EXHIBITS. 

FUlns — Letter — Original  or  Copy.  ]-r-A 
party  who  seeks  to  adduce  in  evidence  a  let- 
ter written  by  himself  will  not  be  ordered  to 
file  the  original,  that  being  in  possession  of 
the  addressee.  Chaput  y.  Ckarland,  6  Q.  F. 
R.  33. 

ProdvotioaL  after  Retim — Leave  to 
Inecribe  Em  Parte.] — ^An  inscription  for  hear- 
ing ex  parte  will  be  struck  out  with  costs, 
where  the  plaintiff,  who  has  filed  his  exhibits 
after  the  return  of  his  action,  has  not  ob- 
tained leave  of  the  Judge  to  foreclose  the 
defendant.  Maclean  v.  Meloohe,  4  Q.  P.  R. 
20C 

Produotiom  after  Betim — Leave  to 
Ineoribe  Ew  Parte  —  Notice  —  Ooete,]  —  A 
plaintiff  who  has  filed  his  exhibits  after  the 
return  of  his  action,  will  be  allowed,  on 
motion,  to  obtain  the  foreclosure  of  the  de- 
fendant from  pleading,  if  a  sufficient  delay 
has  elapsed  since  notice  of  the  filing  of  the 
exhibits  was  given  to  the  defendant,  but 
such  motion  will  be  granted  without  costs. 
Trenholme  v.  Provoet,^  Q.  P.  R.  316. 


EXONEBETTTS. 

See  Abbest. 


EXpEHDITUBE. 


See  Municipal  Gospobahonb. 


EXPEBTS. 


See  Costs — Judgment. 


EXPLOSIVES. 


Bee  Municipal  Gorpobations. 


EXFBESS  COHPAHT. 


See  Gakriebs. 


EXPSOPBIATION. 

See  GoNSTiTUTiONAL  Law — Qbown — ^Dam- 
ages —  Municipal  Cobpobations  — 
Railway — ^Tbespass  to  Land. 


EXTKADITION. 


Appointment  of  Eztaradltlon  Com* 
missioners  —  Federal  Parliament — BsBtradi- 
tion  Act — CanetitutiwioUty  —  ProlUhiti<m — 
Notice  to  Adverse  Party — Ewcess  of  Juris- 
diction.]— ^Upon  presentation  of  a  petition  for 
the  issuance  of  a  writ  of  prohibition,  the 
Judge  may  require  notice  to  be  given  to  the 
parties  having  an  adverse  interest  in  the 
proceedings.  2.  The  Judge  to  whom  the  ap- 
plication is  presented,  in  view  of  the  effect 
of  the  issuing  of  the  writ,  which  would  be 
to  tie  up  the  inferior  jurisdiction  for  an  in- 
definite time,  will  go  fullv  into  the  reasons 
urged  on  the  merits  of  tne  application.  3. 
The  writ  of  prohibition  lies  whenever  a  court 
of  inferior  jurisdiction  exceeds  its  jurisdic- 
tion, if  there  is  no  other  remedy  equally  con- 
venient, beneficial,  and  effectual,  and  it  may 
also  be  used  to  restrain  any  body  of  persons 
or  officers  assuming  to  exercise  judicial  or 
quasi-judicial  powers,  although  not  strictly 
or  technically  a  court.  4.  The  writ  should 
not  be  granted  except  in  a  substantially 
clear  case  of  want  of  jurisdiction  and  where 
there  is  an  imminent  danger  of  failure  of 
justice.  5.  The  Extradition  Act,  IL  S.  G^ 
c.  142,  in  so  far  as  it  enacts  that  the  Gover- 
noi^eneral  in  council  may  appoint  Extradi- 
tion Conmiissioners  other  than  members  of  a 
court  already  constituted  and  organised  by 
the  provincial  authorities,  is  constitutiomQ 
and  within  the  powers  of  the  federal  parlia- 
ment 6.  Doubted,  that  a  writ  of  prohibi- 
tion is  the  proper  means  of  bringing  before 
the  Gourt  the  question  of  the  constitutionality 
of  a  statute  under  which  a  court  or  an  officer 
pretends  to  act.  In  re  Oaynor,  7  Q.  P.  R. 
115. 


AxvMit    and    Remand    of    Jliccnaed — 

Writs  of  Habeas  Carpus — Jurisdiction — Pro- 
cedure,]— ^The  respondents,  having  been  ar- 
rested in  Montreal  by  order  of  an  extradition 
commissioner  for  an  alleged  extradition 
offence  committed  in  the  State  of  Georgia, 
were  remanded  by  him  for  the  purpose  of 
affording  the  prosecution  an  opportunity  of 
proving  its  case.  Thereafter  one  Judge  in 
Quebec  issued,  on  their  application,  and  then 
quashed,  writs  of  habeas  corpus,  while  an- 
other Judge  afterwards  issued  similar  writs 
and  discharged  the  respondents  from  cus- 
tody, on  the  ground  that  no  extradition 
offence  had  been  disclosed  against  them  in 
the  proceedings  before  him: — Held,  that  this 
was  the  question  which  the  Extradition  Com- 
missioner had  jurisdiction  to  investigate  on 
the  remand  which  he  had  ordered;  &at  his 
remand  warrant  could  not  be  treated  as  a 
nullity;  that  the  respondents  were  in  law- 
ful custody;  and  that,  in  consequence,  the 
Judge  had  no  jurisdiction  to  order  their 
release.  United  States  of  America  v.  Oay- 
nor,    [1905]   A.   O.  128. 

Assanlt    vrith    Intent    to    Mnrdcr — 

Treaty — Evidence  on  Inquiry,] — ^Where  a 
fugitive  offender  from  the  United  States  is 
charged  with  an  assault  with  intent  to  mur- 
der, in  an  information  laid  Under  the  Ex- 
tradition Act,  R.  8.  O.  c.  142,  the  evidence 
must  sufficiently  establish  the  existence  of 
the  intent.    In  re  Kelly,  22  Occ.  N.  262. 

Bail  Pending  Apneal — Habeas  Corpus 
— Powers  of  Judge  of  Court  of  Appeal,] — An 
application  to  a  Judge  of  the  Court  of  Appeal 
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to  admit  to  bail  a  person  committed  for  ex- 
tradition, pending  an  appeal  to  that  Court 
from  an  order  of  a  Jadge  of  the  High  Court 
refusing,  upon  habeas  corpus,  to  discharge 
the  applicant,  was  refused  on  the  grounds, 
(1)  that  it  did  hot  appear  that  the  appli- 
cant was  in  actual  custody,  and  (2)  that 
it  was  doubtful  whether  a  Judge  of  the 
Court  of  Appeal  had  power  to  make  the 
order,  a  matter  of  bail  not  being  incidental 
to  the  appeal  (Jud.  Act,  s.  54).  Quaere,  as 
to  the  propriety  of  granting  bail  in  extradi- 
tion proceedings  otherwise  than  de  die  in 
diem,  pending  the  hearing  of  a  motion  for 
habeas  corpus  on  an  appeal.  In  re  WattSf 
22  Occ.  N.  130,  3  O.  L.  E.  279,  1  O.  W.  B. 
129. 

Cl&ild-ateallBs  —  Contempt  of  Foreign 
Court — Parent  SteaUng  His  Own  ChUd — 
Foreign  Law — Criminal  Code,] — The  pris- 
oner and  his  wife  were  absolutely  divorosd 
in  the  State  of  Illinois,  where  they  were 
domiciled,  by  a  decree  which  gave  the  cus- 
tody of  their  child,  five  years  old,  to  the  wife, 
with  permission  to  the  prisoner  to  take  it 
out  with  iiim  in  the  day  time,  but  to  return 
it  the  same  day.  The  prisoner,  having  thus 
obtained  the  child,  brought  it  to  Canada: — 
Held,  following  In  re  Murphy,  26  O.  R. 
163,  23  A.  R.  386,  that  "child  stealing**  being 
mentioned  in  the  existing  Extradition  Treaty 
between  the  United  States  and  Great  Britian, 
as  one  of  the  extradition  crimes,  the  Court 
should,  in  the  absence  of  any  eviaence  to  the 
contrary,  assume  the  crimes  to  be  identical 
in  the  two  countries,  and  the  onus  did  not 
rest  upon  the  prosecutor  of  proving  what 
the  foreign  law  was.  The  evidence  taken  be- 
fore the  extradition  commissioner  shewed  a 
case  of  child  stealing  under  s.  284  of  the 
Criminal  Code,  and,  m  the  absence  of  evid- 
ence .of  the  foreign  law,  that  was 
sufficient.  Section  284  of  the  Criminal  Code 
does  not  exclude  the  case  of  father  and 
child.  Though  what  was  done  was  a  con- 
tempt of  Court,  yet  if  a  man  has  committed  a 
crime  it  does  not  become  the  less  a  crime  be- 
cause it  also  happens  to  be  a  contempt  As 
to  the  prisoner's  contention  that  he  had  acted 
in  good  faith  because  he  had  been  advised 
that  the  decree  of  divorce  having  been  ob- 
tained collusively,  was  a  nullity,  this  was  a 
matter  which  might  properly  be  set  up  as  a 
defence  by  the  prisoner  upon  his  trial,  but 
could  not  be  dealt  with  by  the  magistrate, 
who  had  before  him  the  decree  of  the  foreign 
Court  and  the  oath  of  the  wife  that  she  did 
not  collude.  In  re  Watts,  22  Occ.  N.  166,  3  O. 
L,  R.  368.   1  O.  W.   R.  133. 

Embeasleaient  —  Hearsay  Evidence — Re- 
moval of  Goods — Master  and  Servant — Lar- 
cenp.] — ^The  prisoner  was  remanded  for  ex- 
tradition for  the  crime  of  embezzlement 
committed  in  Texas.  The  facts  relied  on  were 
set  forth  in  the  deposition  of  the  owner  of 
the  property  alleged  to  have  been  embezzled. 
He  stated  that  twenty  thousand  sheep  and 
other  properbr  were  placed  by  him  under 
the  charfire  of  the  prisoner,  as  foreman,  on 
a  ranch  350  miles  distant  from  the  owner's 
place  of  residence,  in  the  State  of  Texas; 
and  that  the  property  was  removed  without 
his  knowledge  from  the  ranch.  There  was 
no  evidence  except  that  of  the  owner  as  to 
the  removal  or  as  to  the  receipt  by  the  pri- 
soner of  the  proceeds  of  sale,  and  the  own- 
er's evidence  as  to  those  matters  was  merely 
hearsay: — Held,   that   the   evidence   did   not 


shew  embezzlement  nor  larceny,  and  the  pri- 
soner must  be  discharged.  In  re  Piaget,  21 
Occ.  N.  536. 


Forelca  Wamut — Proof  of — Return — 
Discharge.]'-'^  warrant  under  the  Extradi- 
tion Act,  R.  S.  C.  c  142,  s.  6,  for  the  appre- 
hension of  a  fugitive  was  issued  upon  duly 
authenticated  copies  (1)  of  an  indictment 
found  by  a  grand  jury  m  a  foreign  country 
charging  the  accused  with  an  extraditable 
oifencej  (2)  of  a  bench  warrant  issued  upon 
the  said  indictment,  accompanied  by  a  copy 
of  a  return  thereto  by  the  sheriff  dated  10th 
April  to  the  eifect  that  he  could  not  find  the 
accused  and  believed  that  he  was  without 
the  jurisdiction,  and  (3)  of  depositions  of 
witnesses  tending  to  shew  that  the  accused 
was  guilty  of  the  oifence  charged.  On  the 
hearing,  the  proceedings  above  mentioned  were 
put  in  as  evidence  subject  to  objection,  and 
the  sheriff  gave  evidence  that  the  accused 
whom  he  identified,  had  been  in  custody  from 
about  the  1st  May  until  the  sittings  of  the 
Court  at  which  he  was  indicted,  and  that  he 
was  at  that  sittings  discharged  from  his  cus- 
tody:— ^Held,  that,  in  order  to  give  jurisdic- 
tion to  a  Judge  to  issue  such  a  warrant, 
either  a  foreign  warrant  of  arrest  must  be 
proved  or  an  information  or  complaint  must 
be  laid  before  the  Judge  at  or  before  the 
time  of  the  issue  of  the  warrant  That,  in 
case  of  a  foreign  warrant,  it  must  be  shewn 
to  be  outstanding  and  in  full  force,  and  that 
the  evidence  failed  to  establish  this.  Semble, 
that  in  case  of  a  foreign  warrant,  the  ori- 
ginal must  be  produced.  The  accused  was 
therefore  discharged.  In  re  Bongard,  5  Terr. 
L.  R.  10. 

Forsezy  —  Uttering  Forged  Document — 
Intent^ — ^There  was  evidence  that  the  pri- 
soner handed  to  a  young  woman  in  charge  of 
a  telegraph  office  a  letter  purporting  to  be 
signed  by  a  vice-pi*esident  of  the  tdegraph 
company,  in  these  words:  "To  any  employ^. 
Western  Union  Telegraph  Company.'  This 
will  introduce  Mr.  J.  O.  Goelet,  a  personal 
friend  of  the  management  of  this  company. 
Any  favours  shewn  him  will  be  duly  appre- 
ciated b^  the  corporation  and  myself."  The 
vice-president  whose  name  was  used  did  not 
himself  sign  it  nor  authorize  any  one  else  to 
sign  it  (or  him,  nor  was  he  aware  of  it. 
There  was  evidence  that  t\\e  prisoner  shortly 
afterwards  gained  the  affections  of  the  young' 
woman,  and  proposed,  under  the  name  of 
J.  O.  Goelet,  to  marry  her,  although  he  had 
a  wife  living.  There  was  no  evidence  that 
any  person  named  J.  O.  Goelet  existed. 
There  was  no  evidence  to  shew  that  the  pri- 
soner had  himself  written  any  part  of  the 
document: — ^Held,  that  the  facts  were  saBL- 
cient  to  make  out  a  prima  facie  case  that  the 
prisoner  presented  the  document  with  the 
intention  that  the  ^onng  woman  should  be- 
lieve and  act  upon  it  as  genuine,  to  her  own 
prejudice,  within  the  meaning  of  s.  422  of  the 
Criminal  Code;  and  therefore  a  prima  facie 
case  of  uttering  a  forged  document,  within 
the  meaning  of  s.  424:  and  an  order  for 
extradition  was  right  The  language  used  in 
s.  422  is  intended  to  extend  to  cases  which 
would  not  have  come  within  any  former  com- 
mon law  or  statutory  definition  of  foi^ery  in 
force  in  Canada.  In  re  Aheeh  24  Occ.  N. 
231.  7  O.  L.  R.  327,  3  O.  W.  R.  86. 

Habeas  Corpus  —  Desistment  —  New 
Trial— Res  Judicata— Certiorari— rEwtradition 
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Commisaioner  —  Jurisdiction  —  Warrant — 
Description  of  Offence — JUSwtradition  Treaties.'\ 
— ^A  writ  of  habeas  corpus,  in  an  extradition 
matter^  issued  upon  the  order  of  a  Judge, 
then  discharged  by  the  same  Judge,  does  not 
prevent  the  issue  of  another  writ  and  does 
not  constitute  res  judicata,  when:  (a)  there 
are  new  allegations  in  the  i)etition  upon 
which  the  second  writ  is  issued;  (b)  the 
petitioner  has  desisted  from  his  first  writ 
before  judgment  and  alleges  this  desistment 
in  his  second  petition;  (c)  the  second  writ 
is  not  addressed  to  the  same  gaoler  and  is 
executed  in  a  different  district.  2.  The  pe- 
titioner may  validly  desist  from  a  writ  of 
habeas  corpus  at  any  time  before  judgment, 
and  if,  in  spite  of  the  desistment,  judgment 
is  rendered,  it  does  not  constitute  res  judi- 
cata, and  cannot  be  set  up  against  the  second 
writ.  3.  After  the  issue  of  a  writ  of  habeas 
corpus,  in  an  extradition  matter,  the  Judge 
seised  of  the  writ  may  issue  a  writ  of  certio- 
rari in  aid,  addressed  to  the  extradition  com- 
missioner who  has  issued  the  warrant,  to 
return  the  whole  of  the  proceedings  before 
him,  including  the  information  or  complaint 
and  the  documents  relating  to  it.  4.  In  oi^ 
der  to  form  an  opinion  upon  the  merits,  the 
Judge  after  the  return  of  the  proceedings 
under  the  certiorari,  is  not  confined  to  the 
warrant  of  arrest,  to  see  if  the  extradition 
commissioner  had  jurisdiction,  but  he  may 
go  behind  the  warrant  and  see  what  it  is 
founded  on.  5.  An  extradition  commissioner 
has  no  jurisdiction  to  proceed  to  extradition, 
unless  his  warrant,  as  well  as  the  documents 
upon  which  it  issues,  is  legal  and  contains 
a  legal  description  of  an  offence  mentioned 
in  the  treaties.  6.  In  an  extradition  matter, 
the  date  of  committing  the  offence  is  an  es- 
sential element  in  the  description  of  the  of- 
fence, and  if  it  is  not  in  the  warrant,  the 
warrant  is  illegal.  7.  The  warrant,  the  com- 
plaint, and  the  documents  relating  to  it, 
must  shew  clearly  that  the  offence  is  within 
the  treaties.  8.  The  extradition  commissioner 
cannot  in  his  warrant  change  the  offence 
stated  in  the  complaint  so  as  to  bring  it 
within  the  treaty.  Ea  p.  Gaynor  and  Oreenct 
Q.  R.  22  S.  G.  109. 

KldmappinK  Child — Offence  of  Mother 
— Judicial  Award  of  Custody  to  Father — Eo- 
iraditahle  Offence,] — ^After  a  judgment  de- 
claring the  consorts  divorced,  and  awarding 
the  custody  of  the  child  to  the  father,  the 
mother  may  be  extradited  for  the  offence  of 
kidnapping  it.  The  fact  that  at  the  time 
the  judgment  was  pronounced,  the  mother 
was  in  possession  of  the  child,  is  no  bar  to 
the  extradition,  any  more  than  the  fact  that 
she  escaped  with  it  between  the  pronouncing 
of  the  oral  judgment  in  divorce  and  the  entry 
thereof  in  the  register;  and  the  offence  to 
be  extraditable,  need  not  be  one  against  the 
federal  laws  of  the  United  States,  the  de- 
manding country.  In  re  Lorenz,  7  Q.  P.  R. 
101. 


—  Law  of  Canada — Extradition 
Crime.l  —  In  extradition  proceedings  the 
Judge  is  to  find:  (1)  whether  there  is  prima 
facie  evidence  of  the  commission  by  the  ac- 
cused of  an  offence  which,  if  committed  in 
Canada,  would  be  an  indictable  offence  by 
the  law  of  Oanada,  and,  if  it  be  so  found, 
then  (2)  whether  there  is  prima  facie  evi- 
dence that  the  offence  is  one  of  the  crimes 
described  in  the  extradition  arrangement  with 
the     foreign     country     seeking     extradition. 


''Qrand  larceny  in  the  second  degree*'  is  an 
extradition  crime  under  the  extradition  ar- 
rangement between  Great  Britain  and  the 
United  States  of  1889-90.  In  re  F.  H.  Mar- 
tin (No.  i),  2  Terr.  L.  E.  301. 

Iiuroeny  —  False  Pretences  - —  Form  of 
Warrant.] — **  Obtaining  money  or  property 
by  false  pretences "  is  an  extradition  crime 
within  the  meaning  of  the  Extradition  Act, 
and  the  extradition  arrangement  between 
Great  Britain  and  the  United  States  of  Ame- 
rica. A  warrant  of  committal  under  the 
Extradition  Act,  which  recited  the  Judge's 
determination  that  the  prisoner  should  be 
surrendered  in  pursuance  of  the  Act,  "on  the 
ground  of  his  heiag  accused  t>f  grand  larceny 
in  the  second  degree  within  the  jurisdiction 
of  the  State  ^f  Minnesota,"  was  held  suffi- 
cient. In  re  F.  H.  Martin  (No.  2),  2  Terr. 
L.  R«  304. 

Looiis  Standi  in  Oonvt  of  Foreign 
State — Commissioner  of  Extradition  —  Jur- 
isdiction —  Interference  hi/  Judge  —  Habeas 
Corpus  —  Committal  —  Territorial  Jurisdic- 
tion-— Judge  Seised  of  Case  —  Exclusion  of 
Other  Judges.]  —  Foreign  sovereigns  and 
States  have  the  right  to  appear  and  inter- 
vene in  cases  before  the  Court  of  the  province 
of  Quebec.  2.  A  commissioner  of  extradition 
acting  under  the  authority  of  the  Extradi- 
tion Act,  has  equal  authority  with  a  Judge 
of  the  Superior  Court;  and  it  is  only  when, 
assuming  to  act  as  a  commissioner,  he  does 
something  which  is  ultra  vires,  or  otherwise 
acts  illegally,  that  Superior  Courts,  or  Judges 
thereof,  become  seised  with  revisory,  amend- 
atory, or  appellate  powers  over  his  acts.  3. 
When  a  prisoner,  whose  extradition  Is  sought, 
has  been  brought  before  a  Judge  of  the  Su- 
perior Court  on  a  writ  of  habeas  corpus  is- 
sued before  the  committal  of  the  accused  and 
before  the  conclusion  of  the  inquiry  before 
the  commissioner,  the  powers  of  the  Judge 
are  limited  to  determining  whether  the  com- 
missioner has  jurisdiction  to  make  the  in- 
quiry, i.e.,  whether  he  is  legally  seised  of  the 
case;  when,  however,  the  writ  of  habeas  cor- 
pus was  issued  after  the  committal  of  the 
accused,  the  Judge  has  the  power  to  review 
the  case  against  him.  4.  The  jurisdiction  of 
an  extradition  Judge  or  commissioner  ex- 
tends over  the  whole  province  for  which  he 
has  been  appointed;  he  may  therefore  order 
a  prisoner  to  be  brought  before  him  from 
any  part  of  the  province  in  which  he  has 
been  arrested.  5.  A  Judge  of  the  Superior 
Court  before  whom  a  prisoner,  whose  extra- 
dition is  sought,  has  been  brought  on  a  writ 
of  habeas  corpus,  has  absolute  control  over 
him  until  he  has  passed  from  the  hands  of 
such  Judge;  and  until  then  no  other  Judge 
has  the  right  to  interfere  in  the  matter  by 
habeas  corpus  or  otherwise.  In  re  Greene 
and  Qaynor,  Q.  R.  22  S.  C  91, 

Perjiury  —  Affidavit  in  alimony  suijt  in 
California  Court — Jurisdiction  of  extradition 
commissioner  —  Warrant  of  commitment — 
Description  of  offence— ^elf-imposed  oath — 
Jurisdiction  of  California  Court — ^Truth  of 
statement  in  affidavit  —  Materiality — Evi- 
dence of  criminality — Canadian  crime.  Re 
Collins  (B.C.),  2  W.  L.  R.  164. 

Prohibition  —  Extradition  Commission- 
er —  Appeal  —  Inferior  Tribunal  —  Power 
of  Federal  Oovemment  to  Appoint.] — -An 
appeal   lies   to   the  Court  of   King's   Bench 
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from  a  decision  refusiBg  to  gi^ant  a  writ  of 
prohibition.  An  extradition  tsommissioner  is 
not  an  inferior  tribunal  within  the  meaning 
of  art.  1003,  C.  P.  The  federal  government 
has  power  to  appoint  extradition  commis- 
sioners. Oaynor  and  Greene  v«  Lafoniaine, 
7  Q.  P.  R-  240. 

BeoeiTias  Stolen  Property — Evidence 
— Inference* — **Money,  Valuable  Security^  or 
Other  Property'^ — Ejusdem  Generis,] — Upon 
a  motion  for  the  disdiarge  of  a  prisoner  com- 
mitted for  extradition,  no  evidence  can  be 
considered  except  that  upon  which  the  pris- 
oner stands  committed,  and  into  the  weight 
of  that  evidence,  or  even  its  sufficiency  to 
sustain  the  charge,  no  inquiry  can  be  made. 
The  fact  of  the  silence  of  a  i>erson  accused 
of  receiving  stolen  proi>erty,  upon  hearing 
statements  made  as  to  his  alleged  guilt  by 
the  person  who  stole  the  property,  is  admis- 
sible in  evidence  as  leading  to  the  inference 
of  his  guilty  knowledge.  Having  regard  to 
the  interpretation  clauses  of  the  Extradition 
Act,  R.  8.  C.  1886  c.  142,  crimes  referred  to 
in  the  ''extradition  arrangement'*  of  1880  be- 
tween Great  Britain  and  the  United  States, 
come  within  the  Act.  The  words  "other  pro- 
perty" used  in  that  arrangement  as  to  the 
crime  of  ^'receiving  any  money,  valuable  se- 
curity,  or  other  property,  knowing  the  same 
to  have  been  embezsled,  stolen,  or  fraudu- 
lently obtained,"  must  be  construed  as  relat- 
ing only  to  things  of  the  same  type  as  **  mo- 
ney "  or  *'  valuable  security  ;**  and  a  prisoner 
accused  of  receiving  a  stolen  pair  of  shoes 
was  discharged  from  custody.  In  re  Cohen, 
24  Dec.  N.  358.  8  O.  L.  R.  143,  4  O.  W.  R. 
108. 


FAIB  COKMEHT. 


See  Defamation. 


EXTBA-JVDIGIAL  CORPORATION. 


See  COM7ANT. 


EXTRAS. 


See  Contract. 


FACTOR. 


See  Pabtnebship. 


FACTORIES. 

See  Municipal  Ck)BPoiKATiON8  —  Nuisance. 


FACTORIES  ACT,  OITTARIO. 

% 

See  Masteb  and  Sebvant. 


FACTORY. 

See  Negligence — Nuisance. 


FALSE  ARREST. 

AbaeiMse  of  Malice — Arreet  not  Justi- 
fied— Aggravation  by  Pleading — Liability  for 
Arrest,] — ^In  this  case,  acting  without  malice, 
the  defendant  caused  the  arrest  of  the  defend- 
ant for  obtaining  money  by  false  pretences, 
without  first  demanding  from  the  plaintiif 
the  proof  of  his  title  to  certain  land  which 
the  plaintiff  offered  as  security  for  the  loan 
of  $900,  and  in  an  action  for  the  arrest 
made  allegations  which  he  could  not  support: 
— ^Held,  that  he  was  liable  in  damages  under 
Art.  1053,  C.  C.  Under  the  circumstances 
he  was  ordered  to  pay  $25  damages  and 
the  costs  of  an  action  of  the  fourth  class. 
Lalibert4  v.  Gingras,  Q.  K.  21  S.  G.  466. 

Absemoo  of  Malice  —  Probable  Cause — 
Burden  of  Proof.] — In  an  action  for  damages 
for  false  arrest  the  onus  is  on  the  plaintiff 
to  prove  that  there  was  not  probable  cause 
for  the  arrest  and  that  the  defendant  was 
actuated  by  malice.  Malice  alone  is  not 
sufficient;  there  must  be  absence  of  probable 
cause.  The  theory  of  probable  cause  accord- 
ing to  English  law  does  not  prevail  in  Que- 
bec; the  rule  of  the  French  law  must  be 
applied.  Giguire  v.  Jacob,  Q.  R.  10  K,  B. 
501. 

Action — Pleading  —  Reasonable  and  Pro- 
bable Cause,[ — ^A'plaintiff  may  sue  for  damages 
for  false  arrest,  alleging  that  the  information, 
trial,  and  conviction  were  irregular,  null, 
arbitrary,  malicious,  ultra  vires,  that  the 
conviction  was  quashed  as  such  upon  cer- 
tiorari, and  that  the  plaintiff  has  suffered 
damage  owing  to  the  fault,  negligence,  and 
imprudence  of  the  defendants,  and  their  em- 
ployees, such  allegations  being,  in  effect,  suffi- 
cient charges  of  want  of  probable  and  reason- 
able cause.  Leonard  v.  Delorme,  6  Q.  P.  R. 
349. 

Ifi^oe — Want  of  Reasonble  and  Proba- 
ble Cause — Functions  of  Judge  and  Jury-r^ 
Appreciation  of  Evidence — Misdirection.]  — 
In  an  action  for  damages  for  false  arrest, 
the  function  of  the  jury  is  only  to  find 
whether  the  evidence  adduced  establishes  facts 
from  which  good  faith  and  reasonable  and 
probable  cause,  or  malice  and  want  of  rea- 
sonable and  probable  cause,  can  be  deuced; 
the  inferences  of  good  or  bad  faith,  reason- 
able and  probable  cause,  or  the  absence  there- 
of, to  be  drawn  from  such  facts,  is  a  ques- 
tion of  law  to  be  determined  by  the  Court 
alone;  and  the  jury  ought  to  be  guided  on 
questions  of  law  by  the  Ck>urt.  In  this  case 
the  evidence  did  not  establish  that  the  arrest 
of  the  defendant  had  been  made  in  good  faith 
and  with  probable  cause  on  the  part  of  the  de- 
fendant; and  therefore  the  verdict  of  the 
jury,  rendered  under  the  erroneous  direction 
of  the  Judge,  as  regards  the  effect  of  the 
evidence  upon  this  point,  should  be  set  aside. 
Bilanger  v.  Larocque,  Q.  R.  25  S.  C.  403. 


FALSE  BisDnro. 


See  Vendor  and  Pubchaser. 


f 
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fALSE  EVIDENCE. 

0 

See  CaiMiNAL  La.w. 


FALSE  DtPBISONUEHT. 


See  Malicious  Pbosecution. 


FALSE  :^SETENCES. 


See  GoNVEBsioN  —  Criminal  Law. 


FALSE  BEPSESEHTATIOHS. 

tiee  Deed— INBUBANOE  —  Sale  of  Goods — 
Tbadb-Mabk  and  Trade  Name — ^Ven- 
dor AND  Purchaser. 


FAKILT  ABSAHOEHENT. 


See  Limitation  of  Actions. 


FAMiLT  coinrciL. 


See  Infant. 


FABH  CBOssnros. 


See   Railways   and   Railway   Companies. 


FATAL  ACCIDEirrS  ACT. 


See  Damages — Master  and  Servant. 


FEES. 


see  arbitration  and  award — bailiff 
Courts  —  Reference  and  Report. 


FELOFT. 

See  Criminal  Law. 


FEHCSS. 

BowBidaiy  between  Fmraui  —  "  Snake 
fence" — Relaying  —  Encroachment.  Arm- 
•trong  ▼.  Annette  2  O.  W.  R.  002. 

JAmm  Fenee  —  Mitoyen — Ownerehip  — 
Petitory  ActionA — Where  a  line  fence  ia 
*-  mitoyen,"  that  la  to  say,  made  and  kept  up 
by  die  neighbonring  owners  at  their  joint  ex- 
pense, it  is  generally  divided  into  equal  parts 


between  the  neighbours,  each  one  being  the 
sole  owner  and  responsible  for  his  part.  <  2. 
In  such  a  case  one  neighbour  has  the  right 
to  bring  a  petitory  action  against  the  other, 
where  the  latter  has  taken  possession  of  the 
part  of  the  fence  Belonging  to  the  other. 
Froulx  V.  Renaud,  Q.  R.  23  S.  C.  511. 


FEBBT. 

Breaoh  of  Grant  —  SuhMequent  Lease 
— Damiiges  —  Crown,] — The  Crown,  having 
granted  to  the  suppliant  certain  ferry  rights 
over  a  river  between  two  cities,  subsequently 
leased  certain  property  to  two  railway  com- 
panies to  be  used  for  the  construction  of  a 
bridge  across  the  river  between  the  cities, 
and  also  gave  permission  or  license  to  a 
railway  companv  to  extend  its  track  over  cer^ 
tain  proper^  belonging  to  the  Dominion 
€k>vemment  on  one  side  of  the  river,  to  ena- 
ble the  company  to  make  closer  connection 
with,  an  electric  company: — ^Held,  that  the 
granting  of  the  leases  and  license  did  not 
constitute  a  breach  of  any  contract  arising 
out  of  the  grant  of  the  ferry;  and  that  the 
Crown  was  not  liable  to  the  suppliant  in  dam- 
ages in  respect  of  the  matters  complained 
of  in  his  petition.  Semble,  that,  if  the 
leases  and  licenses  prejudiced  the  rights  ac- 
quired by  the  suppliant  under  his  ferry  grant, 
he  would  be  entitled  to  a  writ  of  scire  facias 
to  repeal  them.  Brigham  v.  The  Queen,  20 
Occ.  N.  423,  6  Ex.  C.  R.  414,  30  S.  O. 
R.  620. 

See   Carriers. 


FEBBT  COMMISSIOH. 

See  Master  and  Servant. 


FINAL  TXTDOMENT. 

See  Appeal — Bills  of  Exchange  and  Pro- 
HissoRT   Notes — Judgment. 


FINAL  OBDEB. 
See  Appeal — Company. 


FINES. 


Imposltloa  by  Oovrt  —  Remission  hy 
Municipal  Councu — Rights  of  Orotrn.] — ^The 
petitioner  was  convicted  of  the  offence  of 
personation  at  a  municipal  election  in  the 
city  of  Montreal,  ^nd  was  sentenced  by  the 
Recorder  to  an  imprisonment  of  one  month, 
and  to  the  payment  of  a  fine  of  $600, 
and,  in  default  of  payment,  to  a  further 
imprisonment  of  six  months.  After  the  ex- 
piration of  his  term  of  imprisonment,  the 
city  council  remitted  the  fine,  and  the  Re- 
corder's Court  having  refused  to  issue  the 
necessary  order  to  the  keeper  of  the  common 
gaol  for  the  petitioner's  discharge  from  cus- 
tody, he  sought  to  obtain  his  liberation  under 
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a  writ  of  habeas  corpus: — Held,  that,  al- 
though by  s.  517  of  the  charter  of  the  city 
of  Montreal,  62  V.  c.  68,  it  is  provided 
that  all  fines  sued  for  and  recovered  in  the 
Recorder's  Court  shall  belong  to  the  city, 
and  by  the  same  statute,  s.  518,  it  is  pro- 
vided that  to  the  council  alone  appertains 
the  right  to  remit  the  whole  or  part  of  any 
fine  belonging  to  the  city,  yet  under  63  V. 
(Q.)  c.  7,  which  provides  that  the  Crown's 
right  to  fines  is  not  affected  by  provisions 
of  municipal  charters,  the  fine  in  question 
did  not  belong  to  the  city  of  Montreal,  but 
to  the  Crown  (there  being  no  private  pro- 
secutor), and  therefore,  even  if  s.  518  of  62 
v.  c.  58  were  constitutional  (a  question 
which  did  not  require  to  be  decided  in  the 
present  case),  the  city  council  had  no  right 
to  remit  the  fine«  and  the  petitioner  was  not 
entitled  to  be  liberated.  Ex,  p.  Armitage, 
Q.  B.  11  K.  B.  163. 

See  Criminal  Law. 


FIBE. 

Destruetion  of  "Work  in  ProsreMi  — 

Incidence  of  Lou — Owner  or  Contractor  J] — 
The  hot  water  furnace  in  a  house  of  the 
defendant  having  been  damaged  by  frost,  the 
defendant  requested  the  plaintiff,  a  plumber, 
to  make  the  necessary  repairs.  The  latter 
not  wishing  to  do  the  work  for  a  fixed  price, 
unless  it  were  the  price  of  a  new  outfit, 
it  was  agreed  that  the  plaintiff  should  make 
the  repairs,  furnish  the  materials,  at  an 
advance  of  12  to  15  per  cent,  upon  the 
price  which  he  himself  should  pay,  and  should 
charge  35  cents  per  hour  for  the  time  of  his 
men.  During  the  night  which  preceded  the 
day  which  would  have  seen  the  completion  of 
the  wo^k,  the  house  was  destroyed  by  a 
fire,  which  was  an  accidental  one: — Held, 
that,  under  these  circumstances,  the  plaintift 
not  having  undertaken  the  work  in  furnish- 
ing the  materials  and  in  charging  himself 
with  doing  all  the  work  and  to  render  it  per- 
fect for  a  fixed  price  (art.  1684,  C.  C),  the 
loss  did  not  fall  Mpon  him,  and  that  he 
could  claim  for  the  time  of  his  men  and  the 
price  of  his  materials,  such  materials  be- 
ing regarded  as  sold  to  the  defendant  accord- 
ing as  they  were  placed  in  his  house.  Jean 
V.  Papineau,  Q.  R.  19  S.  C.  438.  (See 
Murphy  v.  Forget,  ib.  135.) 

Neg^Ugenoe  In  Settins  Out  —  Destruc- 
tion of  neighbour's  property — Cause — Admis- 
sions —  Laches  —  Costs.  SutherlandrlnneB 
Co.  V.  Shaver,  2  O.  W.  R.  237. 

Preoautionary  Measure  — '  Destruction 
of  House  —  Municipal  Corporation — Liabili- 
ty,}— A  fire  threatened  to  assume  large  pro- 
portions and  to  destroy  a  considerable  part 
of  a  city.  It  was  considered  proper,  in  order 
to  arrest  the  progress  of  the  fire,  to  pull  down 
the  respondent's  house.  The  circumstances 
justified  such  demolition  as  a  measure  of 
prudence  and  of  public  safety  in  respect  to 
that  part  of  the  city.  But  it  turned  out 
that  the  fire  was  extinguished  before  it  reach- 
ed the  site  of  the  respondent's  house : — Held, 
that  the  demolition  of  the  house  was  lawful. 
2.  That  the  city  corporation  was  bound  to 
indemnify  the  respondent.  City  of  Quebec 
V.  Mahoney,  Q.  R.  10  K.  B.  378. 


Railways — Negligence — Onus  of  Proof.] 
— In  an  action  against  a  railway  company, 
carrying  on  business  under  legislative  sanc- 
tion, to  recover  damages  resulting  from  a  fire 
alleged  to  have  been  caused  by  a  spark  from 
an  engine,  the  plaintiff  must,  in  addition 
to  giving  evidence  from  which  it  may  rea- 
sonably be  inferred  that  the  fire  was  caused 
as  alleged,  also  give  some  evidence  of  negli- 
gence on  the  part  of  the  defendants,  e.g.,  in 
the  construction  or  management  or  want 
of  repair  of  the  engine,  and  the  onus  is  not 
upon  the  defendants  to  prove  that  they  have 
adopted  and  used  with  due  care  reasonable 
contirivanoes  to  avoid  the  danger  of  fire. 
Oatman  v.  Michigan  Central  R,  W,  Co,,  21 
Occ.  N.  107.  1  O.  L.  R.  145. 

Settias  out  —  Adjoining  Owners — Es- 
cape of  Fire  —  Maintaining  of  Dangerous 
Thing^LiabiUty  for — Negligence  —  Costs,] 
— ^Action  for  damages.  The  plaintiff  and 
defendant  were  adjoining  land  ovmers,  and  a 
fire,  started  in  brush  and  fallen  timber  by 
the  defendant  for  the  purjrase  of  clearing 
his  land,  spread  on  to  the  plaintiff's  lands : — 
Held,  applying  the  principle  of  Rylands  v. 
Fletcher,  L.  R.  3  H.  L.  330,  that  the  defend- 
ant maintained  the  fire  at  his  own  risk,  and 
was  responsible  for  the  damage  caused  by  it. 
Judgment  for  the  plaintiff  for  |300.  Costs 
on  County  Court  scale  only  allowed,  as  the 
action  should  have  been  brought  in  a  County 
Court.  Crewe  v.  Mottershaw,  22  Occ.  N. 
422,   9   B.   C.   R.   246. 


Settins  out — Injury  to  adjacent  property 
—Prairie  Fires  Ordinance  (N.W.T.)— "Let" 
or  "permit"  —  Abstaining  from  action. 
Macartney  v.  Miller  ( N.W.T. ),  2  W.  L.  R. 

87. 

See  Landlord  and  Tenant  —  Nxhsance  — 
Pleading — Railway. 


FIBE  ESCAPE  ACT,  B.C. 

See  Innkeeper. 


FIBE  nrSTTBANCE. 


See  Insurance. 


FISHEBIES. 

British  Columbia  Foreshore  Iiease — 

Powers  of  chief  commissioner  of  lands  and 
works  —  Non-exclusive  right  —  Injunction. 
Capital  City  Canning  and  Packing  Co.  v. 
Anglo-British  Columbia  Packing  Co.  (B.C.), 
2  W.  L.  R.  53. 

Iiloense  —  Renewal — Esfclusion  of  Co- 
licensee  —  Tenants  in  Common — Use  and 
Possession — Profits — Account.] — A  Dominion 
Government  fishery  license  for  one  year,  with- 
out right  of  renewal,  was  taken  out  a  number 
of  consecutive  years  by  the  plaintiff  and  the 
defendants  until  18^,  in  which  year  and  in 
the  year  following,  the  license  was  taken  out 
and  the  fishing  thereunder  was  carried  on  by 
the  defendants.    The  plaintiff  and  defendants 
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owned  as  tenants  in  common  fishing  gear 
used  in  fishing  under  the  license.  They 
were  not  partners  in  respect  of  the  license, 
and  each  catch  of  fish  was  divided  at  the 
time  it  was  made  among  such  of  the  licensees 
as  assisted  in  it.  The  expense  of  repairing 
the  fishing  gear  was  proportionately  borne  by 
the  plaintiff  and  defendants  up  to  the  years 
18d9  and  1900,  when  it  was  borne  by  the 
defendants.  In  the  years  1899  and  1900  the 
fishing  gear  was  possessed  and  used  exclu- 
sively by  the  defendants  in  fishing  under  the 
license : — Held,  that  the  plaintiff  was  not  en- 
titled to  a  declaration  of  interest  in  the 
license,  nor  to  a  share  of  the  earnings  there- 
under for  the  years  1899  and  1900,  and 
that  the  defendants  were  not  liable  to  ac- 
count to  him  for  profits  from  the  use  by  them 
of  the  fishing  gear  in  those  years.  OuptiU  v. 
IngeraoU,  21  Occ-  N.  414^  2  N.  B.  Eq.  Reps. 
252. 

RecvlAtions  —  Foreignera  —  Order  in 
CounSl  —  "  Temporarily  Domiciled,"]— The 
de'^ndants  remded  in  Pennsylvania;  they 
came  to  the  county  of  Yarmouth  in  three 
successive  years  for  the  express  purjrase  of 
trout-fiahing  in  the  inland  wtaters  of  the 
county,  employing  Canadian  boats  and  boat- 
men; they  erected  a  substantial  fishing  camp 
on  Crown  land  at  the  fishing  grounds,  in 
which  they  lived  while  engaged  in  fishing, 
and  where  their  accoutrements  remained  from 
season  to  season.  "Each  of  the  defendants 
was  convicted  of  a  violation  of  certain  re- 
gulations made  under  s.  16  of  the  Fisheries 
Act : — Held,  that  an  appeal  lay  to  the  County 
Court  from  these  convictions.  2.  That  the 
defendants  were  not  ''temporarily  domiciled 
in  Canada,"  within  the  meaning  of  an  order 
in  council  providing  that  foreigners  when  so 
domiciled  should  be  exempt  from  the  regula- 
tions requiring  jiermits.  3.  That  they  were 
properly  convicted.  Rex  v.  Totonsend,  21 
Occ.  N.  569. 

See  Revenue  —  Wateb  and  Watebcoubses. 


FISHEEIES  ACT. 


See  Cbihinal  Law. 


Buildings  —  Croton  —  Intention.']  — 
The  plaintiff  sued  for  the  delivery  by  the 
defendants  of  certain  buildings  erected  by 
M.  upon  land  the  title  to  which  was,  at  the 
time  of  such  erection,  and  continued  to  be, 
in  the  Crown.  The  plaintiff  claimed  title 
through  a  sale  made  to  her  under  an  exe- 
cution Issued  from  the  County  Court  of  Sel- 
kirk, on  an  alleged  judgment  recovered  by 
the  plaintiff's  husband  against  the  defendants, 
under  which  execution  the  bailiff  purported 
to  sell  the  buildings  as  chattels  of  M.,  who 
erected  them  about  19  years  before  action, 
and  lived  in  them  till  about  1896;  he  did 
not  actually  reside  in  them  at  the  time  of  the 
seizure  under  execution,  but  he  took  posses- 
sion again  before  this  action  was  brought. 
The  buildings  were  not  so  affixed  to  the  free- 
bold  as  to  require  that  anything  should  be  ' 
broken  or  separated  by  force  in  order  to 
remove  them.     M.  did  not  own  the  land: — 


Held,  that  the  presumption  was  that  it  was 
not  intended  that  the  buildings  should  be- 
come part  of  the  freehold ;  the  onus  was  on 
M«  to  shew  that  it  was  so  intended.  If  the 
buildings  be<»me  part  of  the  freehold,  they 
became  the  property  of  the  Crown^  the  owner 
of  the  fre^old.  But  the  evidence  shewed  that 
M«  tried  to  sell  the  buildings  to  the  Crown, 
his  actions  in  so  doing  being  those  of  an 
owner,  and  not  of  one  seeking  compensation 
for  the  buildings  as  a  matter  of  grace.  Dixon 
V.  Mackay,  22  Occ.  N.  394.  Reversed  24 
Occ.  N.  28. 

Hypotlieoation  as  Attached  to  Z«aad 

— Separation  and  Sale — Rights  of  Hypothec 
cary  Creditor — Preferential  Claim] — An  hypo* 
thecary  creditor  has  a  right  to  be  paid  in 
preference  to  ordinary  creditors,  according  to 
the  order  of  his  hypothec,  out  of  the  proceeds 
of  sale  of  movable  articles,  immovable  by 
destination  and  hyi)othecated  as  such,  sold  at 
a  judicial  sale  as  movables  separated  from  the 
property  to  which  they  were  attached,  subject 
to  his  hypothec.  McGaakill  v.  Richmond  In- 
dustrial Co.,  Q.  R.  23  S.  C.  381. 

MaoUnery  —  Conditional  Sale -^  Lien  of 
Manufacturers — Rights  of  Mortgagee-^Priori- 
ties  —  Statute  —  Retroactivity,]  —  A  woollen 
company  purchased  from  the  plaintiffs,  on  the 
instalment  plan,  a  steam  engine  under  an 
agreement  in  writing  which  jnrovided  that  it 
should-  not  become  the  property  of  the  vendee 
until  the  payment  of  all  the  instalments,  and 
should  be  removable  by  the  vendor  on  failure 
of  the  vendee  to  pay  as  agreed.  The  engine* 
was  affixed  to  the  freehold  of  the  vendee  by 
bolts  and  screws  to  iron  plates  embedded  in 
concrete  to  prevent  it  from  rocking  and  shift- 
ing, and  might  have  been  removed  at  any 
time  without  injury  to  the  freehold.  It  was 
used  for  driving  the  machinery  in  the  factory 
of  the  vendee.  Default  having  been  made  in 
the  payment  of  the  instalments,  the  engine 
was  claimed  by  the  vendor  and  also  by  the 
defendant,  a  mortgagee  of  the  land  on  which 
the  mills  were  situate  and  all  the  mill  plant,, 
engines,  etc.,  who  took  his  mortgage  after  the 
engine  had  been  installed  and  without  noticie 
of  the  plaintiffs'  claim.  The  mortgage  was 
foreclosed  by  the  defendant,  and  the' mortgaged 
property  was  bought  in  by  him  under  a  sale 
in  equity,  for  an  amount  less  than  the  mort- 
gage debt.  The  plaintiffs  were  not  parties 
to  the  foreclosure  proceedings,  but  were  aware 
of  the  pendency  of  the  same.  No  report  of 
the  sale  or  motion  to  confirm  was  made: — 
Held,  that  the  engine  was  sufficiently  annexed 
to  the  land  to  become  part  of  the  freehold, 
and  passed  to  the  defendant  under  his  mort- 
gage. By  the  mortgage  to  the  defendant  the 
engine  passed  as  part  of  the  realty,  and  on 
his  taking  possession,  if  not  by  virtue  of  the 
mortgage  alone,  all  right  in  the  plaintiffs  to 
retake  it  was  put  an  end  to.  The  Act  62  V. 
c.  12,  s.  8,  s.-s.  2,  which  provides  that  where 
goods  or  chattels  are  sold  on  the  instalment 
or  hire  and  purchase  system,  and  the  property 
is  not  to  pass  until  payment,  the  right  of  the 
owner  shall  not  be  affected  by  such  goods  or 
chattels  being  affixed  to  the  realty,  does  not 
apply  to  past  transactions  where  the  goods 
had  been  affixed  to  and  become  part  of  the 
realty  before  the  passing  of  the  Act.  Ooldie 
and  McCuUoch  Co,  v.  Hewson,  35  N.  B. 
Reps.  349. 

BCaoliinery  la  Factory — Rights  of  mort- 
gagee— Intention.  SchiedeU  v.  Burrotos,  1  O, 
W.  R.  558,  793. 


687 


FOBEIOH  FABTHES8. 


688 


Mort^ac^ — ^PArnt  —  Temporary  Absence 
from  Factory.] — ^A  mortgage  of  an  $]ectro^ 
plating  factory,  *'  together  with  all  the  plant 
and  machinery  at  present  in  use  in  the  fac- 
tory," does  not  cover  patterns  used  in  the 
business,  sent  from  time  to  time  from  the 
fadory  to  foundries  to  have  mouldings  made, 
and  not  in  the  factory  at  the  time  of  the 
making  of  the  mortgage.  Judgment  of  Fergu- 
son,  J.,  1  O.  L.  R.  229.  21  Occ.  N.  186.  re- 
versed. MoGosh  V.  Burton,  21  Occ.  N.  371, 
2  O.  L.  R.  77. 

SmspeasiTe  Coitditloiial  Sale — Replevin 
—  Title  — :  Registration,]  —  In  order  that 
movable  property  placed  on  real  property  for 
a  permanancy  and  incorporated  therewith, 
should  become  immovable  by  destination,  one 
ownership  as  well  of  the  movable  as  the 
immovable  upon  which  the  former  is  placed, 
must  be  vested  in  the  same  person.  2. 
Movable  property  which,  had  it  been  owned 
by  the  proprietor  of  the  real  estate  upon 
which  it  was  placed,  would  have  become 
immovable  by  destination,  may,  even  after  a 
sheriffs  sale  of  the  immovable  while  the 
movable  property  was  so  attadied  to  it,  be 
revendicated  by  its  ovmer.  8.  The  title  to 
such  movable  property  preserved  under  a  sus- 
pensive conditional  sale  providing  that  the 
ownership  shall  not  pass  until  full  and  final 
payment  of  the  price,  and  that  the  property 
shall  not  become  immovable  until  that  time, 
and  with  a  stipulation  that  any  money  paid 
on  account  shall  be  imputed  as  rent,  is, 
without  registration,  a  valid  and  sufficient 
title.  Leonard  v.  Willard,  Q.  R.  23  S.  C. 
482. 


Vendor  and  Pvroliaser — Shop  Fittings 
— Gas  and  Blectrio  Light  Fittings.] — Shop 
fittings,  consisting  of  shelving  made  in  sec- 
tions, each  section  being  screwed  to  a  bracket 
affixed  to  the  wall  of  a  building,  the  whole 
being  readily  removable  without  damage  either 
to  the  fittings  or  the  building,  and  gas  and 
electric  light  fittings,  consisting  of  chandeliers 
which  were  fastened  by  being  screwed  or 
attached  in  the  ordinary  way  to  the  pipes 
or  wires  by  which  the  gas  and  electric  cur- 
rents were  respectively  conveyed,  and  were 
removable  by  being  unscrewed  or  detached 
without  doing  damage  either  to  the  chande- 
liers or  the  building,  were  placed  in  it  by  the 
owner  of  the  freehold  land  on  which  it  stood : 
— ^Held,  that  these  articles  became  part  of  the 
land  and  passed  by  a  conveyance  of  it  to  the 
defendants.  Bain  v.  Brand,  1  App.  Cas.  762, 
Holland  v.  Hodgson,  L.  R.  7  C.  P.  328,  Hob- 
son  V.  Gorringe.  [1897]  1  Ch.  182,  Haggert 
V.  Town  of  Brampton,  28  S.  C.  R.  174,  and 
Argles  V.  McMath.  26  O.  R.  at  p.  248.  fol- 
lowed. Stack  V.  T.  Eaton  Co,,  22  Occ.  N. 
322,  4  O.  L.  R.  335,  1  O.  W.  R.  511. 


FOBCIBLE  ENTBT. 

See  Landlord  and  Tenant. 


FOBECLOSITBE. 


See  Mortgage. 


FOBXION  ACHOV. 


See  StAT  OF  Pbogkbdinos. 


FOBEIOH  CHATTEL  XOBTOAOE. 

See  Bills  or  Sale  and  Chattel  Mobioaoes. 


FOBEIOJr  COMKISBIOV. 


See  Bvidbnob. 


FOBEIOH  COMFAHT. 

See   AB6E881CENT   AND   TAXES — Ck>BT8 — COK- 
PANT — INSUBANCE — ^WBST  OF   SUMMONS. 


FOBXION  COBFOBATIOV. 

See  Justice  of  the  Peace — Wbzt  of  Sum- 
mons. 


FOBEION  DIVOBCE. 


See  Husband  and  WIfb. 


FOBEION  FOBUH. 


See  Sale  of  Goods. 


FOBEION  TUDOHENT. 


See  Judgment — ^Pabtnebship. 


FOBEION  LANDS. 

See  JuBiSDionoN,  ^ 


FOBEION  LANOTTAOE. 

See  Gbiminal  Law. 


FOBEION  LAW. 


See  Extbadttion — Insubancb. 


FOBEION  FABTNEBS. 


See  Penalties  and  Penal  Actions. 


[ 
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iH)B£IQN  PATENT. 


JSf«e  Patent  fob  Invention, 


FOBXION  VESSEL. 

8ee  Ship. 


FOBXION  WILL. 


Bee  ExscuTOBs  and  Administiiatobs. 


FOBJEIOBEB. 


8ee  Rbvenub — ^Wbtt  of  Summons. 


FOREEITTTBE. 

See  Ck)NTBACT  —  Landlord  and  Tenant  — 

LiQUOB     LlCBNBE     ACT    —    MiNBS     AND 

Minerals — ^Mobtoaoe — Pledqe —  Yen- 
dob  and  pubohaseb. 


FOBO£BT. 

See   BiiXis  of  Exchange  and  Pbomissoby 

Notes. 


FOBTUNE  TELLDTO. 

See  Cbiminal  Law. 


FBANCHISE. 

See  Assessment  and  Taxes — Municipal 

COBPOBATIONS. 


FBAKCHISE  ACT. 

See  Pabliamentabt  EiLEcrioNS. 


FBAITD  Am)  HISBEFBESENTATION. 

AotioiiL  for  Daatases  for  Fraudulent 
Braresoatatiom  Induoiiic  Contract  — 

Faunre  to  prove  actnal  fi-and.  Scott  v. 
Sprague'e  Mercantile  Aghncy  of  Ontario, 
UnUted,  4  O.  W.  R.  454,  5  O.  W.  R.  237. 

Ooatraet — Action  to  set  aside — ^Purchase 
of  interest  in  timber  limits — CoBts — Parties. 
TOiand  ▼.  Indn,  2  O.  W.  R.  1045. 

Ccoatraet — False  Representations  —  Sup- 
pression of  Fact  —  Cancellation  —  Sale  of 


Goods.]  —  The  plairitiflTs  traveller  obtained 
from  the  defendant  an  order  for  a  quantity 
of  gin,  by  falsely  representing  that  the  com- 
bine of  large  dealers  in  gin,  by  which  the 
price  of  gin  had  been  fixed  at  certain  rates, 
was  still  in  existence,  and  woald  continue 
to  exist,  and  by  suppressing  the  fact  that  the 
plaintiff  and  three  other  Important  metmbers 
had  left  the  combine,  a  fact  which  would  have 
the  effect  of  reducing,  prices : — ^Held,  that  the 
misrepresentation  and  suppression  of  facts 
were  material,  inasmuch  as  the  defendant 
would  not  have  bought  at  the  price  agreed  on, 
if  he  had  known  the  actual  state  of  affairs, 
and  that  the  defendant  was  justified  in  de- 
manding the  conoellation  of  the  contract. 
Letellier  y.  Lafortune,  Q.  R.  26  S.  C.  260. 

Contract  —  Representations  Subsequently 
Made,"] — ^False  and  fraudulent  representations 
made  by  a  party  to  a  contract  after  it  has 
been  entered  into,  which  had  no  influence  in 
inducing  it,  cannot  be  deemed  sufficient 
grounds  for  setting  aside  the  contract,  and 
recovering  money  paid  pursuant  thereto.  Afe- 
Naughton  v.  Hudson,  37  N.  S.  Reps.  191. 

Contract — Rescission — Mining  Lease.]  — 
The  defendant,  by  falsely  stating  \o  the  plain- 
tiffs that  he  had  obtained  a  lease  of  a  similar 
mica  property  from  another  proprietor  for 
$30  per  ton  on  the  mica  extracted,  which 
statement  he  supported  by  producing  a  .pre- 
tended copy  of  the  lease  in  his  own  writing, 
induced  them  to  lease  their  mica  property  to 
him  on  the  same  terms.  The  plaintiffs  would 
not  have  agreed  to  the  lease  but  for  the  deceit 
practised : — Held,  that  the  representation  that 
the  defendant  had  obtained  a  lease  of  a 
similar  property  for  $30  per  ton,  being  a 
principal  consideration  for  entering  into  the 
contract,  the  plaintiffs  were  entitled,  under 
arts.  992  and  993,  G.  C,  to  obtain  its  resilia- 
tion.  Barnard  v.  Riendeau,  31  S.  G.  R.  234, 
followed.  Doucet  v.  Clerex,  Q.  R.  23  S.  G. 
107. 

Conviction  for  —  Fruit  Marks  Act  — 
Possession  of  fruit  for  sale  —  Packages  — 
"Faced  or  shewn  surface."  Rew  v.  James, 
1  O.  W.  R.  520,  2  O.  W.  R.  342,  4  O.  L.  R, 
537. 

Crown  Patent — ^Tax  sale  —  Evidence  — 
Letters  of  deceased  solicitor — Gosts.  Beatty 
V.  McConneU,  5  O.  W.  R.  541,  6  O.  W.  R. 
882. 

Defence  to  Action  for  Insurance 
Preminm — Evidence  of  Mistaken  Belief.] — 
One  who  has  signed  (without  reading  it)  a 
document  containing  an  engagemenf  lo  take  a 
policy  of  insurance  and  to  pay  the  first 
premium,  believing  it,  upon  representations 
made  to  him  bv  the  person  who  obtained  his 
signature,  to  be  a  request  for  information 
with  regard  to  an  insurance  upon  his  life, 
may,  in  an  action  for  the  premium,  prove 
by  witnesses  the  mistake  under  the  influence 
of  which  he  signed.  Imperial  Life  Assurance 
Co.  V.  D^Aigneatat,  Q.  R.  25  S.  G.  75. 

President  of  Company  —  False  state- 
ment of  earnings — Dividends — Proof  of  mis- 
representations— ^Witness  —  Previous  statu- 
tory declaration — Effect  on  credibility — ^Proof 
of  acting  on  misrepresentations  —  Damages. 
Northern  Navigation  Co.  v.  Long,  6  O.  W. 
R.  982,  11  O.  L.  R.  230. 
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Sale  of  Shares  —  Deceit — ^Knowledge  of 
vendor — Reliance  of  purchaser.  Burnett  v. 
Nott,  2  O.  W.  R.  201. 

Sale  of  Shares — Action  for  deceit — Cause 
of  purchase.    Clark  v.  Gray,  I  O.  W.  R.  370. 

Sale  of  Shares — Fraud  of  agent — Notice 
to  company — Right  to  recover  money  paid. 
Stokea  v.  Continental  Life  Ins,  Co,,  1  O.  W. 
R.  640. 

Sale  of  Shares — Misrepresentations  as  to 
value — Damages — 'Reconveyance  of  land  con- 
veyed as  part  of  consideration — ^Ratification 
—  Election  —  Liabilitji  of  principal  for  mis- 
representations of  agent — Costs.  Gardiner  v. 
Bickley  and  Bennett  (Man.),  2  W.  L.  R.  146. 


Undae  Isflaemee — Huehand  and  Wife,] 
— Held,  upon  the  evidence  in  this  case,  that 
the  transfer  of  property  in  question  was  eze* 
cuted  by  the  husband  under  the  undue  in- 
^  fluence  and  coercion  of  the  wife,  and  without 
independent  advice,  and  was  rightly  set  aside. 
Hopkins  v.  Hopkins,  21  Occ.  N.  14,  27  A.  R. 
658. 

Undae  Isflaenee  —  Misrepresentation  ~ 
Ratification,]  —  The  plaintiff  in  this  action 
sought  to  set  aside  a  transfer  of  land  which 
the  defendant  had  obtained  from  him  by  the 
exercise  of  what  the  Judge  held  to  have 
been  both  fraud  and  undue  influence,  but  the 
defendant  contended  that  the  plaintiff  had, 
after  the  commencement  of  the  action,  compro- 
mised and  settled  it  by  signing  the  agreement 
referred  to  in  the  judgment: — Held,  that  the 
alleged  ratification  as  well  as  the  original 
transfer  had  been  obtained  by  fraud  and  un- 
due influence  and  that  the  transfer  should  be 
set  aside  with  costs.  Bridgman  v.  Green,  2 
Ves.  Sr.  627,  and  Moxon  v.  Payne,  L.  R.  8 
Ch.  881,  followed.  Atkinson  v.  Borland,  14 
Man.  L.  R.  205. 


FRATTDTTIEHT  CONVETANCE. 

Action  to  Set  Aside — Absence  of  fraudu- 
lent intent — Creditors  lying  by — Agreement — 
Consideration.  Botcman  v.  Winn,  3  O.  W. 
R.  GO. 

Aetion  to  Set  Aside — Absence  of  collu- 
sion and  fraud — Sale  at  fair  value — Chattel 
mortgage  —  Estoppel  —  Chanjje  of  position. 
Greer  v.  Fitzgerald,  5  O.  W.  R.  330. 

Action  to  Set  Aside  —  Evidence  —  New 
trial — Conspiracy — Costs — Parties — Damages. 
Canada  Carriage  Co,  v.  Lea,  6  O.  W.  R.  633, 
11  O.  L.  R.  171, 

Action  to  Set  Aside  —  Insolvency  of 
grantor — Intent  to  defeat  creditors — Failure 
to  prove — Husband  and  wife — Husband  going 
into  business — Absence  of  hazard.  Farquhar- 
son  V.  Doiod,  6  O.  W.  R.  760. 

Action  to  Set  Aside — Execution  credi- 
tors— Amendment — Action  on  behalf  of  all 
creditors  —  Family  arrangement— Change  of 
trustees  —  Formation  of  company  —  Assign- 
ment of  interest  in  estate — Invalidity  against 
creditors  —  Elquitable  execution  -^  Form  of 
judgment.  Union  Bank  of  Canada  v.  Brig- 
ham,  5  O.  W.  R.  142. 


Action  to  Set  Aside — Evidence — Deposi- 
tions on  discovery  —  Written  statement  of 
mortgagee — Right  of  action — Creditors — Sub- 
sequent incumbrancer — ^Insufficient  security — 
Conveyance  from  parent  to  child — ^Valuable 
consideration — Onus— Corroboration.  Bank  of 
Montreal  v.  Scott,  3  O.  W.  R.  523. 

Action  to  Set  Aside  —  Limitation  of 
Time^Parties,]  —  An  action  to  annul  acts 
done  by  a  debtor  in  fraud  of  his  creditors' 
rights,  must,  as  regards  third  persons,  be 
'brought  within  a  year  from  the  date  when 
the  creditor  had  knowledge  thereof;  and  all 
parties  to  the  deed  sought  to  be  annulled, 
must  be  made  parties  to  the  suit.  Smith  v. 
Bouffard,  Q.  R.  25  S.  C.  448. 

Action  to  Set  Aside — Judgment  Creditor 
— Lapse  of  Execution  —  Homestead  Entry — 
Trustee — Evidence  —  Costs,]  —  In  an  action 
to  set  aside  a  conveyance  of  lands  as  a  fraud 
upon  creditors,  if  the  action  is  not  brought 
on  behalf  of  all  the  creditors  of  the  debtor,  the 

glaintiffs  must  shew  that  they  have  obtaineu 
oth  judgment  and  execution,  and  if  their 
executions  have  elapsed  for  want  of  renewal 
before  the  commencement  of  the  action,  the 
action  will  fail.  A.  D.  made  a  homestead 
entry  on  certain  lands,  but  by  mistake  his 
homestead  duties  were  performed  on  adjoining 
lands.  The  government  cancelled  his  entry 
but  agreed  to  sell  the  lands  to  the  nominee  of 
A.  D.  at  $1  an  acre.  In  pursuance  of  this 
agreement  the  lands  were  sold  by  the  govern- 
ment to  one  Alloway,  as  A.  D.'s  nominee,  and 
Alloway  received  a  patent  for  the  same: — 
Held,  that  Alloway  held  the  lands  as  trustee 
for  A.  D.,  and  that  a  transfer  of  the  lands 
from  Alloway  to  the  defendant,  the  wife  of 
A.  D.,  for  which  the  defendant  gave  no  con- 
sideration, and  which  was  made  at  a  time 
when  A.  D.  was,  to  the  knowledge  of  the  de- 
fendant, in  insolvent  circumstances,  should  be 
set  aside  as  fraudulent  and  void.  A  letter 
written  by  A.  D.  to  one  of  the  plaintiffs 
subsequently  to  the  date  of  the  transfer  at- 
tacked was  held  to  be  inadmissible  as  evidence 
against  the  defendant.  Costs  in  case  of  par- 
tial success  of  the  plaintiff.  ^fcDonald  v. 
Dunlop  (No.  2).  2  Terr,  L.  R.  238. 

Action  to  Set  Aside — Parties — Grantor.] 
— The  execution  debtor  is  not  a  necessary 
nor  a  proper  party  to  an  action  by  execution 
creditors  to  set  aside  a  conveyance  made  by 
him  as  fraudulent  and  void  as  against  them, 
no  relief  being  claimed  against  him  except 
costs.  Participation  in  fraud  is  not  a  suffi- 
cient ground  for  adding  a  party  for  purpose 
of  rendering  him  liable  for  costs.  McDonald 
V.  Dunlop   (No.  1),  2  Terr.  L.  R.  177. 

Action  to  Set  Aside — Previous  action — 
Different  creditors — ^Res  judicata — Intent  to 
defraud — Evidence — Subsequent  conveyance — 
Purchaser  for  value — ^Notice — Purchase  money 
— Equitable  relief.  Bums  v.  McCarthy,  4  O. 
W.  R.  29. 

Action  to  Set  Aside — Sale  of  land  d 
RimM — Equity  of  Redemption  only  Left — 
Contract  Prejudicing  Creditors.] — A  sale  of 
land  &  r6m6r^  which  leaves  the  vendor  with- 
out other  means  of  paying  his  debts  than  that 
of  his  right  to  redeem,  is  a  contract  which  is 
calculated  to  prejudice  his  creditors,  the  right 
to  redeem  being  less  valuable  than  the  owner- 
ship of  the  land,  and  therefore  may  be  set 
aside  as  a  fraud  on  creditors.    The  fact  that 
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the  purchaser  furnished  the  vendor  -with  money 
to  pay  some  of  his  creditors,  is  evidence  of 
the  £Bict  that  he  knew  that  the  vendor  had 
creditors,  and  acted  in  fraud  of  their  rights. 
When  it  is  a  qu^tion  of  the  credibility  of  a 
witness  who  gave  evidence  before  the  trial 
Judge  an  appellate  Court  ought  only  to  set  a 
different  vsJue  on  the  evidence  of  such  wit- 
ness when  the  manner  of  the  witness  fur- 
nishes strong  reasons  for  so  doing,  and  in 
doubtful  cases  ought  to  follow  the  trial  Judge. 
La/lofMne  v.  Foriier,  Q.  R.  27  S.  C.  96. 

Aotion  to  Set  Aside — Voluntary  convey- 
ance— ^Insolvency — ^Absence  of  fraudulent  in- 
tent by  grantee — Submission  to  pay  purchase 
money  into  Court — ^Rights  of  creditors— Equi- 
table relief.  Vrguhart  v.  Aird,  4  O.  W.  R. 
501,  6  O.  W.  R.  155,  506, 

Creditor — ^Right  of,  to  attack — Mortgagee 
— Simple  contract  creditor.  Thomas  v. 
Calder,  1  O.  W.  R.  26. 

Declaration — Sale — Ewetnption  —  Home- 
atead,] — ^The  defendant  Mrs.  R.  conveyed  land 
to  her  son  without  consideration  because  she 
thought  she  might  thereby  prevent  the  sale  of 
the  land  to  realise  the  plaintiff's  claim,  and 
both  she  and  her  son  admitted  that  fact  in 
this  action,  and  that  the  property  was  the 
mother's  and  that  the  son  had  no  interest  in 
it.  The  plaintiff  sought  a  declaration  that 
the  land  belonged  to  the  mother  and  that  the 
son  held  it  only  as  trustee  for  her  and  asked 
a  sale  of  the  land  to  satisfy  the  the  lien  of 
his  registered  judgment:  —  HcJd,  that  the 
plaintiff  was  entitled  to  the  declaration  asked 
for,  but  not  to  a  sale,  as  the  property  was 
exempt  under  s.  9  of  the  Judgments  Act,  R. 
S.  M.  1902,  c.  91,  it  being  the  actual  residence 
and  home  of  the  judgment  debtor,  and  not 
worth  more  than  $1,600.  Roberts  v.  Hartley, 
14  Man.  L.  R.  284«  28  Occ.  N.  53,  and  Mer- 
chants Bank  v.  McKenzie,  13  Man.  L.  R.  19, 
distinguished.  Logan  v.  Rea,  24  Occ.  K.  80, 
14  Man.  L.  R.  543. 

Esemptioiui  —  Lien  of  Registered  Judg- 
ment —  Taking  Proceedings  under,  while 
Debtor  in  Occupation — County  Courts  Act — 
Judgments  Act.] — ^The  registration  of  a  certi- 
ficate of  judgment,  under  ss.  196  and  197  of 
the  County  Courts  Act,  R.  S.  M.  c.  33,  as 
amended  by  55  V.  c.  7,  s.  5,  binds  and  charges 
the  land  of  the  judgment  debtor,  though  it 
may  be  his  actual  residence  or  home,  and  the 
creditor  may  take  proceedings  to  realize  where 
ever  the  defendant  ceases  to  be  entitled  to 
claim  the  property  as  his  exemption.  Frost 
V.  Driver,  10  Man.  L.  R.  319,  15  Occ.  N.  169, 
followed.  2.  When  a  debtor  has  absolutely 
conveyed  all  his  interest  in  the  land  on  which 
he  resides  by  a  conveyance  valid  and  binding 
on  him,  even  when  set  aside  by  the  Court  as 
against  creditors,  the  claim  that  the  land  is 
an  exemption  of  his  under  s.  12  of  the  Judg- 
ments Act,  R.  S.  M.  c.  80,  can  no  longer  be 
maintained.  Brimstpne  v.  Smith,  1  Man.  L. 
R.  302,  and  Massey-Harris  Co.  v.  Warrener, 
not  reported,  followed.  3.  Under  such  cir- 
cumstances, when  the  debtor  has  made  a  con- 
veyance of  his  home,  which  is  fraudulent 
against  creditors  under  13  Bliz.  c.  5,  the 
creditor  is  entitled  to  an  immediate  order  for 
sale  of  the  property  to  realize  the  amount  of 
the  judgment  and  costs.  Taylor  v.  Cummings, 
27  S.  C.  R.  592,  distinguished.  Roherts  v. 
Hartley,  22  Occ.  N.  185,  23  Occ.  N.  53,  14 
Man.  L.  R.  284. 


Husband  and  "Wife — Intent — Considera- 
tion. McDonald  v.  Hennessy,  1  O.  W.  R. 
559. 

Husband  and  Wife — Judgment  against 
husband — Enforcement  against  lands  standing 
in  name  of  wife — ^Trust — Registration  of  cer- 
tificate of  County  Court  judgment — Voluntary 
conveyance — 13  Eliz.  c.  5 — Statute  of  Limi- 
tations —  Claim  arising  after  conveyance  — 
Costs.  Keddy  v.  Morden  (Man.),  2  W.  L.  R. 
373. 

Injunetion — Receiver — Money  in  custodia 
legis.  Bank  of  Ottawa  v.  McLeod,  1  O.  W. 
R.  565. 

Xnaolvenoy  —  Knowledge  —  Action  to  8et 
Aside- — Parties — Consideration,  ] — ^The  notori- 
ous insolvency  of  a  debtor  is  not  sufficient 
ground  upon  which  to  set  aside  his  deed,  if  he 
was  not  aware  of  the  insolvency,  and  if  the 
one  to  whom  he  conveyed  was  not  aware  of 
it.  2.  A  deed  cannot  be  set  aside  as  made  in 
fraud  of  creditors  of  the  grantor  unless  all 
the  parties  to  the  deed  are  before  the  Court. 
3.  Want  of  consideration  in  a  sale  of  lands  is 
evidence  of  simulation  and  nullity  of  the  sale. 
Connolly  v.  Baie  des  Chaleura  K.  W,  Co,,  5 
Q.  P.  R.  383. 

InsolTenoy  —  Right  of  RepurchMe  — 
Pledge.] — A  pretended  sale  by  an  insolvent, 
who  keeps  possession  of  the  articles  sold  and 
reserves  the  right  of  re-purchasing  them  with- 
in a  certain  time,  is  void  as  constituting  a 
pledge  without  dispossession;  and  in  any 
event  such  sale  is  void  as  being  fraudulent. 
Edgerton  v.  Lapierre,  5  Q.  P.  R.  389. 

Interim  Injnnotion — Deposit  in  Bank — 
Judgment  Creditor — J 3  Eliz.  c.  5] — A  con- 
veyance by  an  insolvent  debtor  in  good  faith 
and  for  valuable  consideration,  though  made 
with  intent  to  defeat  creditors,  to  the  know-^ 
ledge  of  the  purchaser,  is  not  void  under  13 
Eliz.  c.  5.  An  interim  injunction  granted  re- 
straining the  transfer  of  property  by  the 
grantee  in  a  suit  by  a  judgment  creditor  of 
the  grantor  impeaiching  the  conveyance  as 
fraudulent  under  the  statute  13  Eliz.  c.  5. 
Application  refused  of  a  judgment  creditor  for 
an  injunction  order  restraining  the  wife  of  a 
debtor  from  withdrawing  money  on  deposit  in 
her  name  in  the  government  savings  bank 
alleged  to  belong  to  the  husband.  White  v. 
Ham,  24  Occ.  N.  244,  2  N.  B.  Eq.  Reps.  575. 

Prescription — Fraud  on  Creditors — Simu- 
lated Deeds."] — ^The  prescription  enacted  by 
art.  1040,  C.  C,  applies  only  to  deeds  made 
in  fraud  of  creditors,  and  not  to  deeds  attacked 
by  creditors  assimnlated.  In  re  Simpson  and 
Gagnon,  6  Q.  P.  R.  436. 

Status  of  Judinnent  Creditor  Attack- 
ing:— Execution — Husband  and  wife  —  Evi- 
dence— New  trial.  Burnett  v.  Bock,  2  O.  W. 
R.  182. 

Summary  Application  to  Set  Aside — 

Rule  1015  et  seq.  —  Evidence  —  Burden  of 
proof  —  Local  Judge — Jurisdiction — Residence 
of  solicitors.  Wendover  v.  Nicholson,  2  O. 
W.  R.  1108.  4  O.  W.  R.  475,  5  O.  W.  R. 
645,  6  O.  W.  R.  529. 

Summary  Application  to  Set  Aside — 

Liability  to  execution — ^Evidence — Partnership 
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—  Company  —  Fraud  —  Suspicious  circum- 
stances —  Issue.  Carhonneau  v.  Letoumeau 
(Y.T.),  1  W,  L.  R.  273,  2  W.  L.  R.  113,  493. 

Volnntarj  Deed — Creditors — Absence  of 
Fraudulent  Intent.] — ^The  defendant's  father, 
believing  himself  solvent,  in  January,  1903, 
conveyed  land  voluntary  to  the  defendant. 
At  that  time  he  owned  shares  in  the  plaintiff 
company,  and  had  borrowfed  mioney  from 
the  company  upon  them,  but  these  shares  up 
to  the  time  of  the  failure  of  the  company  in 
June,  1903,  were  saleable  above  par,  and  con- 
sidered then  and  at  the  time  of  the  loan  ample 
security  for  the  amount  of  it.  On  the  evi- 
dence, .  no  fraudulent  intent  on  the  part  of  the 
grantor  could  be  inferred : — Held,  that,  al- 
though, at  the  time  of  action  brought  to  set 
aside  the  conveyance,  the  plaintiff  company 
were,  by  reason  of  it,  hindered  in  recovering 
their  claim,  this  was  not  the  necessary  con- 
sequence of  the  conveyance,  within  the  mean- 
ing of  R.  S.  O.  1897  c.  147,  and  therefore  the 
conveyance  could  not  be  set  aside.  Spirett  v. 
Willows,  3  De  6.  &  Sm.  298,  and  Freeman  v. 
Pope,  L.  R.  5  Ch.  538,  specially  considered. 
E^n  Loan  and  Savings  (Jo,  v.  Orchard,  24 
Occ.  N.  292,  7  O.  L.  R.  095,  3  O.  W.  R.  781, 


Volimtarj  MortsaK^  —  Subsequent 
Transfer  to  Creditor — Pressure — Considera- 
tion— Priorities — Future  Support  of  Chrantor 
-—Statute  of  Elizabeth.]-^ln  1877  C.  made 
a  conveyance,  by  way  of  mortgage,  to  H. 
The  conveyance  was  mJade  without  considera- 
tion, and  in  fraud  of  creditors,  and  was  void- 
able as  against  creditors  and  subseQuent  pur- 
chasers for  valuable  consideration.  In  1896 
H.,  at  the  request  of  C,  assigned  the  mort- 
gage so  made  to  W.,  who  was  a  creditor  of 
C.,  and  pressing  for  payment: — Held,  that 
the  mortgage,  although  fraudulently  made  in 
the  first  instance,  was  validated  by  the  assign- 
ment to  W.  for  valuable  consideration;  that 
the  giving  of  time  by  W.  to  C.  in  connection 
with  the  antecedent  indebtedness,  was  suffi- 
cient consideration  to  support  the  assignment. 
But  the  validating  of  the  mortgage  would  not 
affect  the  right  to  priority  of  the  party  claim- 
ing under  a  second  mortgage  made  by  C.  pre- 
viously to  the  assignment  of  W. : — ^Held,  idso, 
following  McNeil  v.  McPhee,  31  N.  S.  Reps. 
140*  that  a  deed  made  by  G.,  the  sole  con- 
sideration tot  which  was  the  future  support 
of  the  maker  and  his  wife  by  the  grantee, 
was  not  founded  upon  valid  consideration, 
within  the  Statute  of  Elizabeth.  Conrad  v. 
Corhum,  Whitford  V.  Corkum,  35  N.  S.  Reps. 
288. 
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See  C&iMiNAi.  Law. 


FSAXTDTTIEirT  FRAOTICES. 


See  Municipal  Elections. 


created  upon  the  property  of  the  debtor,  while 
he  is  insolvent,  and  with  the  intention  of  ob- 
taining a  fraudulent  preference  over  other 
creditors  of  the  debtor,  may  be  attacked  with- 
in^ the  time  mentioned  in  art.  1040,  C.  G. 
2.  A  judgment  is  a  judicial  contract.  3.  The 
time  for  contesting  the  fraudulent  act  of  a 
debtor  runs  not  only  from  the  date  of  the 
distribution  of  his  propertv,  establi^ng  his 
insolvency,  but  from  the  date  of  the  know- 
ledge of  the  fraud  by  the  creditor,  that  is  to 
say,  from  the  prejudice  which  the  fraudulent 
act  causes  him.  Banque  Nationale  v.  Com- 
mon, Q.  R.  22  S.  C.  284. 

liMid  PnreluMed  by  Debtor  —  Patent 
Issued  to  Another — Evidence — Presumption,^ 
— ^The  plaintiff  claimed  a  declaration  that  a 
certain  piece  of  land  purchased  from  the 
Dominion  Government  in  the  name  of  the 
defendant  J.  was  the  properly  of  his  brother, 
the  defendant  R.,  and  should  be  sold  to  real- 
ize the  plaintiff's  registered  judgment  against 
R.  At  the  time  of  the  purchase  in  18SS  R. 
was  indebted  to  the  plaintiff  in  a  sum  of  over 
$1,800,  and  to  another  person  for  over  $4,000, 
and  it  was  shewn  that  J.  had  never  paid  any- 
thing on  the  land  either  for  the  purchase 
money  or  taxes,  and  had  never  received  any- 
thing by  way  of  rent  or  profits;  also  that 
the  money  for  the  first  instalment  has  been 
advanced  by  another  brother,  that  R.  had 
paid  the  rest  of  the  purchase  money  from  the 
proceeds  of  the  land,  of  which  he  had  always 
enjoyed  the  use  and  occupation;  and  that 
the  Crown  patent  for  the  property  was  issued 
to  J.  in  1892  without  his  having  applied  for 
it.  The  defendants  at  their  examination  for 
discovery  before  the  trial  swore  that  the 
whole  transaction  was  bona  fide  and  that  R. 
was  J.'s  agent  throughout  in  respect  of  the 
property,  but  R.  was  not  called  as  a  witness 
for  the  defence.  J.,  also,  in  a  letter  to  R. 
written  in  1899.  had  referred  to  the  property 
as  "  your  land :" — Held,  that  the  proper  con- 
clusion upon  the  whole  evidence  was  that  the 
land  was  really  R.'8  property  and  had  been 
purchased  and  held  in  J.'s  name  for  the  pur- 
pose of  preventing  creditors  from  realizing 
out  of  it,  and  that  the  plaintiff  was  entitled 
to  the  relief  asked  for.  Semble,  that  when  a 
defendant  who  is  in  Court  does  not  give  evi- 
dence to  support  his  case,  the  Judge  is  en- 
titled to  make  every  reasonable  presumption 
against  him.  Barker  v.  Furlong,  [1891]  2 
Oh.  172,  followed.  Miller  y.  McCuaig,  20 
Occ.  N.  27,  13  Man.  L.  R.  220. 

Simulated  Sale  of  ObatteU — Preeump- 
Hon — Pledge,] — ^Although  a  sale  of  movable 
effects  may  be  perfect  without  delivery,  the 
want  of  a^placement  gives  rise  to  the  pre- 
sumption that  the  sale  was  simulated.  2. 
The  laws  of  the  province  of  Quebec  do  not 
permit  chattel  mortgages,  and,  in  a  promin- 
ent degree,  refuse  recognition  of  subterfuges 
whereby  a  creditor  may  secure  advantages 
at  the  expense  of  his  fellow-creditors.  3. 
Where  it  appears  that  a  pretended  deed  of 
sale,  without  any  delivery  having  taken  place, 
is,  in  reality,  an  unlawful  pledge  of  the  mov- 
ables affected,  such  deed  will  be  annulled. 
In  re  Goyer,  Q.  R  21  S.  C.  502. 
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JndffBient  —  Attack  on  —  Time,] —  A 
judgment,  and  the  judicial  hypothec  thereby 
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FRAXTDTILEHT  BEMOVAL  AND  CON- 
CEALMENT OF  GOODS. 

See  Cbiiunal  Law. 


FRAXTDXILENT  BEPBESENTATIONS. 


;S>ee  Vendob  and  Pubchaseb. 


FREE  UBSABT. 


See  Municipal  Cobpobations. 


FEIENSLT  SOCIETT. 


See  Insubangb. 


FBTJIT  MABKS  ACT. 


See  Gbiminal  Law. 


FUOrnVE  OFFENDERS  ACT. 


See  Gbiminal  Law.    '      \ 


FTTNEBAL  EXPENSES. 


See  EJxBCUTOBS  and  Administrators — Will. 


FTJSTHEK  DIBECTIONS. 


See  Bankbttptcy  and  Insolvency. 


FUnrBE  BIGHTS. 


See  CJouBTS. 


GAHING. 

Dealias  in  Sbares  —  Broker — Payment 
of  Differences — lUegaliiy  —  Criminal  Code, 
a.  201.] — The  defendant  instructed  the  plain- 
tiffs to  sell  shares  for  him :  the  plaintiffs  asked 
for  cover,  and  the  defendant  paid  $600:  no 
time  was  fixed  for  delivery;  the  plaintiffs 
asked  the  defendant  for  more,  as  shares  were 
risinj;,  and  finally  called  for  $2,400.  which 
the  defendant  refused  to  pay.  The  plaintiffs 
then,  as  they  alleged,  purchased  the  shares 
to  satisfv  their  own  liability,  and  sued  for 
amount  paid: — ^Held,  that,  as  no  stock  was 
ever  delivered  or  intended  to  be  delivered, 
and  as  the  intent  was  to  make  a  ifrofit  from 
the  fluctuations  of  the  stock  market,  the 
transaction  was  illegal.  British  Columbia 
Stock  E^ehanffe,  Limited,  v.  Irving,  8  B.  C. 
R.   186. 


Miiaioipal  By-law— U2<ra  Viret^Mu- 
nioipal  Act — -Gamoling  in  Private  House--^ 
Conviction  Quashed,] — ^Motion  by  defendant 
to  quash  his  conviction  by  the  police  magis- 
'  trate  for  the  city  of  Toronto  for  allowing  a 
game  of  chance  to  be  played  for  money  upon 
bis  premises,  contrary  to  a  by-law  of  the 
city,  purporting  to  be  founded  on  a  clause  in 
the  Municipal  Act  empowering  the  munici- 
pality to  pass  by-laws  '*  for  suppressing 
gambling  houses  and  for  seizure  and  destroy- 
ing: faro  banks,  rouge  et  noir^  roulette  tables, 
and  other  devices  for  gambling  found  there- 
in:" R.  S.  O.  1897  c.  223,  s.  549  (4.)  The 
legislation  pointed  at  houses  where  gaming 
or  gambling  was  practised,  and  houses  kept 
for  such  purpose.  The  inquiry  in  this  case 
was  not  as  to  whether  the  place  in  question 
was  a  ^'gambling  house,"  and  there  was  no 
evidence  to  induce  that  conclusion.  One  in- 
stance was  proved,  or  perhaps  two,  in  which 
cards  for  gain  had  been  played  at  the  house^ 
but  that  fell  far  short  of  what  would  be  re- 
quired to  attach  to  it  the  character  of  a 
''gambling  house :" — ^Held,  the  element  of  fre- 
quency at  least  was  essential  to  make  out 
that  any  place  is  a  gambling  house,  and  iso- 
lated instances  on  Sundays,  when  Jews  or 
others  come  together  in  private  houses  to  play 
cards,  were  not  within  the  scope  of  this  sta- 
tute. The  by-law  far  transcends  the  terms 
of  the  enabling  statute,  and  assumes  to  make 
illegal  that  which  was  not  in  contemplation 
of  the  legislature  as  expressed  in  the  statute. 
The  conviction  should  be  quashed  because 
resting  on  an  invalid  by-law.  Rem  v.  Spegel- 
man,  5  O.  W.  R.  33,  9  O.  L.  R.  75. 

WaiS^r  —  lUegality — Action  to  Recover 
Stake.] — ^A  deposit  of  money  with  a  stake- 
holder to  abide  the  result  of  a  foot-race  is 
not  an  illegal  transaction  under  C.  S.  N.  B. 
c.  87,  s.  2.  and  no  action  will  lie  against  the 
winner  of  the  bet,  who  has  received  the 
money  from  the  stake-holder  after  the  decision 
of  the  event  Seely  v.  Dalton,  36  N.  B.  Reps. 
442. 


GABANTIE. 


Action  en  Garantie — Quasi-tort.  — ^An 
action  en  garantie  will  lie  even  in  a  matter 
of  tort  or  quasi-tort.  Marchand  v.  Dominion 
Transport  Co.,  7  Q.  P.  R.  138. 


GASNISHMENT. 

^ee  Attachment  of  Debts. 


GAS  WOBKS. 


See   Ck)MPANT. 


GIFT. 


Asatgnment     of     Bifclit     to      

I«anda — Notarial  Act — Parent  and  Child — 
Subsequent  Patent  to  Donor  —  Riahts  of 
Donee — Want  of  Registration  of  Act — Sale 
of  Timber  —  Right  to  Payment  —  Apparent 
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Owner.] — ^By  a  notarial  act  the  parents  of  a 
family  of  twelve  living  children  assigned  and 
abandoned  to  one  of  their  sons  all  the  rights, 
privileges,  and  advantages  resulting  and  be- 
longing to  them  by  virtue  of  an  Act  of  the 
legislature  assented  to  2nd  April,  1890.  inti- 
tuled an  Act  giving  the  privilege  to  the  father 
and  mother  of  a  family  of  twelve  living  chil- 
dren, of  a  grant  of  100  acres  of  public  land. 
The  notarial  act  recited  that  the  assignment 
or  abandonment  was  made  gratultoudy  and 
out  of  parental  love,  and  purported  to  give 
the  son  the  right  to  enjoy  and  dispose  of  such 
rights  and  privileges,  as  owner  thereof  and  in 
perpetuity,  upon  the  charges,  clauses,  and 
conditions  imposed  by  the  statute:  —  Held, 
Casault,  CXJ.,  dissenting,  that  this  act  of 
donation  granted  to  the  donee  the  lot  which 
the  donors  had  claimed  from  the  government, 
and  to  which  afterwards  the  latter  had  given 
the  donors  a  title  of  concession;  and  that  it 
was  not  necessary  to  render  the  donee  pro- 
prietor of  such  lot  that  the  donor  should  make 
a  new  assignment.  2.  That  the  acceptance 
of  the  gift  appeared  by  the  same  act,  and 
that  the  signature  of  the  notary  aflSxed  to 
the  act  after  that  of  the  donee  made  the  act 
of  donation  perfect,  and  it  was  not  necessary 
that  the  donee  should  notify  the  donors  of 
the  perfecting  of  the  act.  3.  That  the  defen- 
dants, from  whom  the  donee  claimed  the 
value  of  wood  cut  upon  this  lot.  they  being 
neither  heirs,  legatees,  nor  creditors  of  the 
donors,  and  not  pretending  to  have  any  right 
in  or  to  the  lot,  were  not  in  a  position  to  set 
up  the  want  of  registration  of  the  act  of 
donation.  4.  That  the  defendants,  if  they 
paid  the  amount  claimed  to  the  donee,  he 
having  |:he  apparent  title,  would  be  discharged 
as  regards  the  heirs  of  the  donors,  if  they 
should  become  entitled  by  virtue  of  the  want 
of  registration.  5.  That  the  statute  53  V. 
c.  26  authorizes  such  a  gift  inter  vivos. 
G6lina8  v.  8t.  Maurice  Lumber  Co.,  Q.  E. 
21  S.  C.  270. 

Contemplation  of  Marriag;« — Breach 
by  Donee — Recovery  of  (Hft.l^^A  man  and 
woman  were  engaged  to  be  married.  The 
man  had  a  claim  against  the  woman  for 
moneys  advanced  to  her  or  expended  on  her 
behalf,  in  respect  of  certain  business  transac- 
tions not  connected  with  their  contemplated 
marriage.  The  man  gave  the  woman  a  re- 
ceipt for  the  amount  of  his  claim,  but  no 
money  passed:  —  Held,  upon  the  evidence 
that  the  man  made  the  woman  a  present  of 
the  claim  in  view  of  the  contemplated  mar- 
riage, and  it  having  been  broken  off  by  her 
act,  that  he  was  entitled  to  recover  the 
amount  of  his  claim.  Williamson  v.  Johnson, 
62  Vt.  at  p.  383.  specially  referred  to.  Ryan 
V.  Whelan,  21  Occ.  N.  406. 

Oepoalt  in  Bank — ^Parent  and  child — 
Improvidence.  Anthony  v.  Cumminga,  2  O. 
W.  R.  64T. 

Donatio  Mortis  Cansa — Bank  deposit 
in  names  of  donor  and  donee — Survivorship 
— ^Evidence.  8i.  Jean  v.  Dania.  1  O.  W.  R. 
790. 

Donatio  Mortia  Cansa — Banker^s  Pa9% 
Booh — Delivery  of.] — Held,  that  a  banker's 
pass  book  given  upon  receipt  of  a  deposit, 
which  was  numbered,  and  in  which  it  was 
stipulated  that  the  deposit  would  not  be  re- 
paid without  production  of  the  pass  book,  is 
a  good  subject  of  donatio  mortis  causa«  The 
book  was  contemporaneous  with  the  debt,  was 


delivered  to  the  creditor,  was  essential  to  the 
proof  of  the  contract,  and  the  production  of 
it  essential  before  the  money  could  be  de- 
manded. The  delivery  of  such  a  pass  book, 
in  anticipation  of  death,  operates  as  a  trans- 
fer of  the  debt  due  by  the  k>ank  in  respect  of 
the  money  or  deposit,  to  take  effect  upon 
death.  Brown  v.  Toronto  General  Truata 
Corporatum,  21  Occ.  N.  28,  32  O.  R.  319. 

Donatio  Mortis  Cansa  —  Depoait  Re- 
ceipta — Cheques  and  Orders  —  Delivery  for 
Beneficiaries  —  Corroboration  —  Construc- 
tion of  Statute.] — DkfcD.,  being  ill  and  not 
expecting  to  recover,  requested  his  wife,  his 
brother  being  present  at  the  time,  to  get 
from  his  trunk  a  bank  deposit  receipt  for 
$6,000,  which  he  then  handed  to  his  brother, 
telling  him  that  he  wanted  the  money  equally 
divided  among  his  wife,  brother,  and  a  sister. 
The  brother  then,  on  his  own  suggestion  or 
that  of  McD.,  drew  out  three  cheques  or  or- 
ders for  $2,000  each,  payable  out  of  the  de- 
posit receipt,  to  the  respective  beneficiaries, 
which  McD.  signed  and  returned  to  his  bro- 
ther, who  handed  to  McD.'s  wife  the  one  pay- 
able to  her  and  the  receipt,  and  she  placed 
them  in  the  trunk  from  which  she  had  taken 
the  receipt.  McD.  died  eight  days  afterwards : 
— Held,  afSirming  the  judgment  in  35  N.  S. 
Reps.  205,  Sedgewick  and  Arn^our,  JJ.,  dis^ 
sentiQg,  that  this  was  a  valid  donatio  mortis 
causa  of  the  deposit  receipt  and  the  sum  it 
represented,  notwithstanding  that  there  was 
a  small  amount  for  interest  not  specified  in 
the  gift.  B^  R.  S.  N.  S.  1900  c.  163,  s.  35, 
an  interested  party  in  an  action  against  the 
estate  of  a  deceased  person  cannot  succeed 
on  the  evidence  of  himself  or  his  wife,  or 
both,  unless  it  is  corroborated  by  other  ma- 
terisil  evidence: — Held,  that  such  evidence 
may  be  corroborated  by  circumstances  or 
fair  inferences  from  facts  proved.  The  evi- 
dence of  an  additional  witness  is  not  essen- 
tial. McDonald  v.  McDonald,  23  Occ.  N. 
135,  33  S.  O.  R.  145. 

Donatio  Mortis  Cansa  —  Evidence  -^ 
Corroboration.  0*Connor  v.  0*Connor,  2  O. 
W.  R.  737,  794,  5  O.  W.  R.  10,  701,  751. 

Donatio  Mortis  Cansa  —  Evidence  — 
Moneys  and  Notes  —  Delivery  of  Ke^s  of 
Bow.] — ^The  defendant's  father,  a  man  of 
ninety-eight  years  of  age.  who  had  been  liv- 
ing in  her  house,  was  taken  suddenly  ill,  re- 
tired to  his  room  and  lay  down  on  his  bed, 
and  while  she  was  endeavouring  to  make  him 
comfortable,  he  handed  her  a  small  wallet 
containing  three  kojrs,  and  said,  "  All  the 
money  and  notes  I  have  got  are  yours.*'  One 
of  the  keys  was  that  of  a  trunk  in  his  room 
and  anodier  of  a  cash  box  (in  which  the 
money  and  notes  were)  in  the  trunk.  There 
was  evidence  that  he  had  a  foreboding  that 
it  would  be  his  last  illness,  and  that  he  in- 
tended to  give  his  property  to  the  defendant. 
She  retained  the  keys  until  his  death.  In 
an  action  by  the  administrators  of  his  estate 
for  the  money  and  notes: — Held,  that  there' 
was  a  good  donatio  mortis  causa.  In  re 
Mustapha,  Mustapha  v.  Wedlake,  8  Times  L. 
R.  160,  followed.  Charlton  v.  Brooke,  23 
Occ.  N.  286.  6  O.  L.  R.  87,  2  O.  W.  R.  684. 

Donatio  Mortis  Canmsir-^Future  Succes- 
sion— Illegal  Consideration — Ratification  hy 
Will — Power  of  Executor — Seisin.]  —  Judg- 
ment in  Q.  R.  8  Q.  B.  511,  affirmed.  Con- 
sumers* Cordage  Co.  v.  Converse,  30  S.  C.  R. 
618. 
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Bonatio  Mortts  Causa  —  Mortgage.] — 
The  bolder  of  two  mortgages,  while  very  ill 
and  about  to  start  on  a  journey  for  the  bene- 
fit of  his  health,  handed  the  mortgages  and 
some  title  deeds  to  the  defendant,  telling  her 
that  they  were  for  her  and  that  he  would 
execute  an  assignment  of  them  to  her  if  one 
were  prepared  and  sent  to  him.  The  mort- 
gagee died  two  months  later,  no  assignment 
having  been  executed  by  him,  and  one  of  the 
mortgages  having  been  partly  discharged  by 
him: — Held,  that  there  had  not  been  a  don- 
atio mortis  causa  of  the  mortgages,  but 
merely  an  incomplete  and  effective  gift  inter 
vivos,  and  that  the  mortgages  formed  part 
of  the  mortgagee's  estate.  Wood  v.  Bradley. 
21  Occ.  N.  107,  1  O.  li.  R.  lia 

Donatio  Mortis  Ca«sa — Savings  Bank 
Deposit  Book — Trust — Remedy  in  Equity,] — 
A  deceased  person  in  her  last  illness^  and 
shortly  before  her  death,  handed  to  the  de- 
fendant a  government  savings  bank  pass-book, 
in  which  was  credited  in  the  names  of  the 
defendant  and  the  deceased  a  sum  of  money 
deposited  in  their  names,  and  at  the  same 
time  told  the  defendant  to  pay  to  the  plain- 
tiff $400  out  of  the  bank,  pay  some  debts  ow- 
ing by  the  deceased,  and  her  funeral  ex- 
penses; to  which  tne  defendant  assented. 
The  money  on  deposit  belonged  to  the  de- 
ceased, but  could  be  withdrawn  by  the  de- 
fendant on  delivery  up  of  the  pass-book,  whe- 
ther before  or  after  the  deceased's  death: — 
Held,  (1)  that  the  pass-book  was  a  good  sub- 
ject of  a  donatio  mortis  causa;  (2)  that 
there  was  a  valid  donatio  mortis  causa  con- 
stituted by  trust,  and  enforceable  in  equity, 
in  fovour  of  the  plaintiff.  Thome  v.  Perry, 
21  Occ.  N.  96.  2  N.  R  Bq.  feeps.  146.  Af- 
firmed, 35  N.  B.  Reps.  308. 

Donatio  Mortis  Causa  —  Savings  Bank 
Deposit — Delivery  of  Pass  Book — Evidence 
— Vorrohoration,] — ^The  money  at  the  credit 
of  a  savings  bank  depositor  may  pass  as  a 
donatio  mortis  causa  by  the  delivery  of  the 
savings  bank  book  by  the  depositor  to  the 
donee  with  apt  words  of  gift,  the  deposit  be- 
ing subject  to  the  condition  that  no  part  of 
it  can  be  withdrawn  without  the  production 
of  the  book.  Any  evidence  which  is  suffi- 
cient to  prove  any  fact  against  the  estate  of 
a  deceased  person  is  sufficient  to  prove  a 
donatio  mortis  causa;  that  is,  any  evidence 
which  is  believed  and  is  corroborated  as  re- 
quired by  the  statute  may  be  acted  upon. 
In  re  Reid.  23  Occ.  N.  334,  6  O.  L.  R.  421, 
2  O.  W.  R.  9ia 

Donatio  Mortis  Cansa  —  Solicitor  and 
Client — Absence  of  Independent  Advice — In- 
validity of  Gift — Corrohoration.] — ^Held,  per 
Mocw.  CJ'.O..  and  Garrow,  J.A.,  that  where, 
-at  the  time  of  the  making  of  an  alleged  donatio 
mortis  causa,  the  relationship  of  solicitor  and 
client  existed  between  the  parties,  who  were 
the  only  persons  present  at  the  time,  no  pre- 
vious intimation  of  the  intention  to  make  the 
gift  having  been  given  to  any  one,  nor  any 
disinterested  person  called  in,  nor  any  advice 
or  explanation  of  the  nature  of  the  proposed 
gift  given  to  the  deceased,  such  gift  could 
not  be  supported ;  Maclennan,  J.A.,  dissenting. 
Per  Osier,  J.A. — ^Apart  from  the  question  of 
confidential  relationship,  the  plaintiff's  testi- 
mony as  a  litigant  making  a  claim  upon  the 
-estate  of  a  deceased  person  in  respect  of  a 
matter  occurring  before  the  death,  had  not  < 


been  corroborated  by  some  other  material  evi- 
dence, as  required  by  s.  10  of  the  Evidenoe 
Act.  Davis  v.  Walker,  23  Occ  N.  83,  3 
O.  L.  R.  173.  1  O,  W.  R.  1,  745. 

Intention  —  Incomplete  gift  —  Loan  of 
chattels — ^Detention — Replevin.  Jewish  Col- 
onization Assn,  V.  Baratz  (N.W.T.),  2  W. 
L.  R.  97. 

Inter  Vivos  —  Promissory  Notes — Evi- 
dence.]— ^The  defendant,  by  representations 
that  he  had  been  presented  by  one  M.,  de- 
ceased, with  several  promissory  notes,  as  a 
gift,  a  few  days  before  the  death  of  M.,  in- 
duced the  plaintiff  to  give  him  a  new  note 
for  the  balance  due  by  the  plaintiff  to  M., 
on  the  old  notes  alleged  to  have  been  given 
to  the  defendant.  The  notes  in  question  were 
not  indorsed  by  the  deceased,  and  there  was 
no  evidence  of  the  alleged  gift  apart  from  the 
defendant's  statement.  In  an  action  by  the 
plaintiff,  asking  that  the  note  given  by  him 
to  the  defendant  be  delivered  up  to  him: — 
Held^  1.  That  the  evidence  of  the  defendant 
was  inadmissible  to  prove  the  fact  of  the  do- 
nation alleged,  the  debt  represented  by  the 
notes  being  a  civil  and  not  a  commercial  debt. 

2.  Even  if  the  defendant's  evidence  were  ad- 
missible, the  words  which  he  deposed  as  those 
which  had  been  used  by  the  deceased,  vis., 
*'  ces  billets,  je  te  les  donne  au  cas  ou  je 
mourrais,"  were  not  sufficient  to  establish  a 
valid  donation  inter  vivos.  Elkenherg  v. 
Mousseau,  Q.  R.  19  S.  C.  289. 

Marriage  Portion  —  Renunciation  of 
Right  to  Benefit  from  Parent* s  Estate  — 
Heirship.] — ^Under  the  old  law,  as  under  the 
Civil  Code,  it  was  possible,  in  a  contract  of 
marriage,  for  the  future  wife,  receiving  a 
dowry  from  her  father  and  mother,  to  re- 
nounce her  right  to  any  benefit  from  their 
estates.  2.  This  right  of  legitime  continued 
to  exist  in  the  province  of  Quebec  until  the 
date  of  the  Civil  Code,  but  it  cannot,  since 
the  introduction  of  the  unlimited  power  of 
disposing  of  property  by  will,  be  exercised  to 
the    prejudice    of    testamentary    dispositions. 

3.  In  order  to  have  a  right  to  legitime,  the 
person  claiming  it  must  be  an  heir;  to  re- 
nounce legitime  is  to  renounce  right  of  suc- 
cession. 4.  The  plaintiff,  by  a  marriage  con- 
tract made  in  January,  1853,  having  accepted 
certain  gifts  from  her  father  and  mother  in 
lieu  of  her  share  in  their  future  succession, 
thereby  renounced  in  advance  her  right  of 
succession  to  her  father  and  mother,  and  it 
was  held  that  she  could  not  now  claim  any- 
thing from  their  estates,  since  she  was  not 
an  heir.  Duval  v.  Fortin,  Q.  R.  23  S.  C. 
392. 

Moneys  Deposited  in  Bank — Terms  of 
Deposit  Receipt — Testamentary  Disposition 
— Costs.] — ^Action  by  John  R.  Hill  against 
the  personal  representative  of  his  deceased 
father,  William  Hill,,  for  a  declaration  that 
a  certain  deposit  receipt' and  the  moneys  re- 
presented by  it  were  the  property  of  plain- 
tiff and  not  part  of  the  estate  of  his  deceased 
father.  William  Hill,  deceased,  owned  $400 
on  deposit  in  the  Bank  of  Ottawa  to  his 
credit.  He  procured  from  the  bank  a  de- 
posit receipt  for  this  amount  **payable  to 
William  Hill  and  John  R.  Hill,  his  son.  or 
either,  or  the  survivor."  The  understanding 
between  William  Hill  and  his  son  was  that 
it  should  remain  subject  to  the  father's  con- 
trol  and  disposition  while  living,  and  that 
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whatever  should  be  left  at  his  death  should 
then  belong  to  the  son.  The  father's  request 
to  the  bank  manager,  upon  which  the  deposit 
receipt  issued,  was  "to  fix  the  money  so  that 
his  son  John^would  get  it  when  he  was  done 
with  it.*'  He  told  John  himself  that  he 
wanted  him  to  get  the  money  when  he  (the 
father)  was  gone.  He  retained  the  deposit 
receipt  intact  in  his  own  possession,  and  it 
was  found  amongst  his  papers  at  the  time  of 
his  death.  These  facts  are  deposed  to  by  the 
son  John,  the  plaintiff: — Held,  upon  plain- 
tifTs  own  evidence,  that  the  purpose  of  Wil- 
liam Hill,  deceased,  was  to  make  a  gift  to 
his  son,  plaintiff,  in  its  nature  testamentary. 
As  such  it  could  only  be  made  effectually  by 
an  instrument  duly  executed  as  a  will.  The 
father  retaining  exclusive  control  and  dispos- 
ing  power  over  the  $400  during  his  lifetime, 
the  rights  of  the  son  were  intended  to  arise 
only  upon  and  after  his  father's  death.  This 
was  in  substance  and  in  fact,  a  testamentary 
disposition  of  the  money,  and,  as  such,  in- 
effectual. Action  dismissed.  Cost  out  of 
funds  in  question.  Hill  v.  Hill,  5  O.  W.  R. 
2.  25  Occ.  N.  41.  8  O.  L.  R.  710. 

Parent  and  Child — Bountv  or  bargain 
—  Undue  Influence  —  Mentai  competence. 
Thomdyke  v.  Thamdyke,  1  O.  W.  R.  11. 


Parent  and  CMId  - 

ship  —  Undue  influence  - 
Fisher,  1  O.  W.  R.  442. 


Business  relation- 
-  Onus.    Fisher  v. 


Parent  and  CMId  —  Confidential  rela- 
tionship —  Improvidence  -^  Lack  of  inde- 
pendent advice  —  Reference  —  Account  — 
Inquiries  —  Statute  of  Limitations  —  Costs. 
Wendover  v.  Nicholeony  2  O.  W.  R.  1108. 

Parent  and  CMld  —  Fiduciary  Rela- 
tionship— Undue  Influence  —  Principal  and 
Agent  —  Absence  of  Independent  Advice.] — 
In  the  case  of  a  gift  attacked  on  the  ground 
of  undue  influence,  something  more  must  be 
shewn  than  the  mere  fact  that  the  donee  was 
the  agent  of  the  donor,  and  in  the  absence  of 
proof  of  more  the  donee  is  not  called  upon 
to  shew  independent  advice.  The  fact  in  this 
case  of  the  donee  being  the  son  of  the  donor 
was  held  not  to  alter  the  principle  applicable, 
the  son  being,  as  was  found  on  the  evidence, 
the  agent  and  business  manager  of  the  fa- 
ther; and  the  gift  in  question,  which  was 
made  to  the  son  as  trustee  for  his  children 
in  consideration  of  services  rendered  by  the 
son,  was  upheld.  Judgment  in  31  O.  R.  414, 
20  Occ.  N.  fi5.  reversed.  Trusts  and  Cfuar- 
antee  Co.  v.  Hart,  21  Occ.  N.  483,  2  O.  L.  R. 
251. 

Parent  and  Clilld  —  Insurance  policy 
— Indorsement — Undue  influence — Failure  of 
proof— Costs.  Holderness  v.  Patterson,  3  O. 
W.  R,  583. 

Replevin  —  ConcuHnage  —  Partners — 
Pleading.]  —  To  an  action  for  replevin  of 
goods  the  subject  of  a  gift,  the  defendant 
may  plead  that  one  of  the  donors  was  living 
in  concubinage  with  the  donee  at  the  time  of 
the  gift.  2.  The  defendant  will  not  be  al- 
lowed to  plead  as  against  the  donee  that  the 
gift  is  void  because  made  by  the  donor  in 
order  to  escape  his  creditors.  3.  In  replevy- 
ing articles  given  by  a  partnership,  it  is  not 
necessary  to  make  all  the  partners  parties 
if  a  single  one  of  them  is  detaining  the  arti- 
cles in  question.     4.  The  defendant  cannot 


plead  to  a  saisie-revendication  that  other  cre- 
ditors are  claiming  the  right  to  the  same,  arti- 
cles. 5.  Preuve  avant  faire  droit  will  be 
ordered  where  the  donor  alleges  that  he  has 
sold  the  articles  replevied  with  the  assent  of 
the  donee.  Rousseau  v.  Verdon,  5  Q.  P.  R. 
219. 

ReToeation  —  Condition  —  Maintenance 
of  Donor.] — ^A  gift  is  not  an  onerous  gift 
equivalent  to  a  sale  bv  a  reason  only  that 
the  donee  is  obliged  to  lodge,  feed,  warm,  and 
maintain  the  donor.  2.  A  gift  may  be  re- 
voked on  the  ground  of  ingratitude  when  the 
donee,  who  is  obliged  to  lodge,  feed,  warm, 
and  maintain  the  donor,  uses  with  regard  to 
the  donor  base  and  insulting  expressions  and 
drives  him  from  the  house.  Rousseau  ▼. 
Majeur,  Q.  R.  18  S.  C.  447. 

ReToeatlen  —  Ingratitude  —  Arrest  of 
Donor  by  Donee — Judgn^ent  in  Slander.] — 
A  donee,  who  causes  to  be  imprisoned,  under 
a  judgment  for  damages  for  slander,  one  of 
the  donors,  an  old  man  of  83  years  of  age 
and  in  bad  health,  thus  separating  him  from 
his  wife,  the  other  donor,  also  ill,  where  the 
donors,  who  have  given  all  the  property 
they  possess,  have  nothing  to  pay  the  dam- 
ages except  an  alimentary  pension,  insaiais- 
sable  and  hardly  sufficient  for  their  subsist- 
ence, which  the  donee  allows  them  under  the 
terms  of  the  gift,  is  guilty  of  ingratitude 
which  has  the  effect  of  revoking  the  gift. 
Depatie  v.  Charhonneau,  Q.  R.  22  S.  C.  80. 

BeToeation  —  Parties  —  Co-donee  — 
Transfer  of  Rights — Mortgage — Exception — 
Demurrer.]^^lt  is  not  necessary,  in  an  ac- 
tion for  the  'tevocation  of  a  gift  on  the 
ground  of  ingratiti:^e,  to  bring  before  the 
Court  as  a  party  one  of  the  donees  who  has 
since,  as  is  alleged  in  the  action,  transferred 
all  his  rights  to  his  co-donee,  the  defendant, 
in  consideration  of  a  mortgage  upon  the  pro- 
perty the  subject  of  the  gift.  The  neglect 
to  make  a  party  of  one  whose  presence  be- 
fore the  Court  is  necessary  affords  grounds 
at  the  most  for  a  dilatory  exception,  but  does 
not  cause,  as  a  matter  of  law,  the  absolute 
rejection  of  the  demand.  Jacob  y.  Klein,  3 
Q.  P.  R.  519. 

Sayincs  Bank  Deposit  —  Instructions 
— Testamentary  Instrument — Survvoorship — 
Duty  of  Bank  —  Trustee.]  —  M.  deposited 
money  in  a  bank  and  wrote  to  the  manager 
of  the  bank  as  follows :  "  Please  put  the 
amount  of  my  deposit.  $674.89,  in  the  savings 
department  of  your  bank  in  such  a  way  tfiat' 
I  can  draw  it  during  my  life,  and  after  my 
death  it  can  only  be  drawn  by  Mrs.  B.  B.** 
The  manager  made  the  entry  in  the  form  of 
a  credit  to  M.  and  Mrs.  B.  E..  "  payable  to 
either  or  survivor:" — Held,  that  the  legal 
rights  must  be  decided,  after  the  death  of 
M'.,  bv  what  he  instructed  the  manager  to 
do:  what  he  expressed  in  the  letter  was  no- 
thing more  or  less  than  a  testament,  and 
effect  could  not  be  given  to  it.  in  the  ab- 
sence of  the  formalities  required  by  the  "Wills 
Act.  It  was  not  a  donatio  mortis  causa  nor 
a  gift  inter  vivos.  The  deliverv  of  the  pass 
book  to  Mrs.  BL  E.  did  not  alter  the  case. 
The  bank  was  not  a  trustee  for  M.  during 
his  life  and  after  his  death  for  the  defendant. 
Spruce  y.  Edwards,  26  Occ.  N.  118. 

Simulated  Bonation  —  Execution 
against  Donor — Opposition — Contestation  hy 
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(7re<K«or— Ctoim  Arising  after  CH/t.]— Where' 
the  donor  does  not  intend  to  give  and  does 
not  divest  himself  of  the  thing  given,  and 
the  donee  does  not  intend  to  receive  the 
thing  as  a  ffift,  there  is  no  real  donation,  and 
art  1089,  GL  C,  does  not  apply — this  article 
applying  only  where  there  is  a  real  contract, 
and  not  where  the  contract  is  simulated. 
The  thing  which  is  nominally  given  may  be 
seized,  therefore,  as  being  still  in  the  pos- 
session of  the  donor.  2.  A  person  who  only 
becomes  a  creditor  subsequent  to  the  execu- 
tion and  registration  of  a  simulated  deed  of 
donation  of  movables  by  his  debtor,  may 
nevertheless  allege  and  invoke  the  fact  of 
simulation,  in  his  contestation  of  an  opposi- 
tion, based  on  such  pretended  deed  of  dona- 
tion, made  to  a  seizure  effected  by  the  credi- 
tor, lighthall  V.  O'Brien.  Q.  R.  6  S.  a  159, 
approved.  Sisenwain  v.  Roque,  Q.  R.  23  S. 
C.  116. 

Uiidiie  Influence — Confidential  Relations 
— Evidence — Parent  and  Child — Puhlio  PoU 
icv — Principal  and  AgeniJ\  —  The  principle 
that,  where  confidential  relations  exist  be- 
tween donor  and  donee,  the  gift  is,  on  grounds 
of  public  policy,  presumed  to  be  the  effect 
of  those  relations,  which  presumption  can 
only  be  rebutted  by  shewing  that  the  donor 
acted  under  independent  advice,  does  not 
apply  so  strongly  to  gifts  from  parent  to 
child  or  from  prmcipal  to  agent.  Thus,  in 
case  of  a  gift  to  the  donor's  son,  for  the 
benefit  of  the  latter's  children,  when  the 
son  had  for  years  acted  as  manager  of  his 
father's  business,  when  he  was  the  only 
child  of  the  donor  having  issue,  and  when  the 
donor,  nine  years  before  .his  death,  had  evid- 
enced his  intention  of  making  the  gift  by 
signing  a  promissory  note  in  favour  of  the 
son,  by  renewing  it  six  years  later,  and  by 
voluntarily  paying  it  before  he  died,  such  pre- 
sumption does  not  arise.  Judgment  of  the 
Oonrt  of  Appeal,  2  O.  L.  R.  251,  21  Occ 
N.  493,  reversing  that  of  a  Divisional  Court, 

31  O.  R.  414,  20  Occ.  N.  65,  affirmed.  TrueU 
and  Guarantee  Co.  v.  Hart,  23  Occ  N.  86. 

32  &  G.  R.  553. 

Uae   of   CkAttela   Dnrlnc   Idf etime — 

Possession — Prescription  —  WUl — Legacy,] 
— Held,  that,  even  if  family  portraits  passed 
under  a  donation,  for  the  use  of  the  respond- 
ent's wife,  of  furniture,  pictures,  paintings, 
engravings,  etc,  yet  this  donation,  having 
effect  only  during  her  lifetime,  lapsed  at  her 
death,  and  the  appellant,  as  the  special  lega- 
tee of  the  portraits  under  the  will  of  the 
donor,  became  entitied  thereto.  2.  The  re- 
spondent, as  one  of  the  executors  of  the 
donor's  will,  having  knowledge  of  the  fact 
that  the  portraits  were  bequeathed  to  the 
appellant,  had  no  possession  which  could 
serve  for  purposes  of  prescription.  Hart  v. 
Hart,  Q.  R.  12  K.  B.  508. 


GOLD  COHHISSIONEB. 

See  Mines  and  Minerals  —  Wateb  and 

Watebcoubses. 
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GOODWILL. 

See  Pabtnebship. 


OSANS  JTTKT. 


See  CBiiiiNAL  Law. 


OUABANTT. 

CenstdeTation  —  Novation  —  Statute  of 
Frauds.  Bailey  v.  Oillies,  1  O.  W.  R.  325, 
4  O.  L.  R.  182. 

Constmetion  —  Future  liability.  St, 
Latorence  Steel  and  Wire  Co,  v.  Leys^  2  O. 
W.  R.  624,  3  O.  W.  R.  80.  6  O.  L.  R,  235. 

Duration  of  —  Promissory  Notes  —  Pay- 
went,} — Wheife  a  guaranty  given  by  the  de- 
fendant to  the  plaintiff  was,  that,  in  con- 
sideration of  his  indorsement  for  one  F.  of 
certain  promissory  notes  given  by  him  for 
the  purchase  of  a  bankrupt  stock,  he,  the  de- 
fendant, would  guarantee  the  due  payment  of 
such  notes  at  maturity,  provided  he  was  not 
called  upon  to  pay  in  all  more  than  $2,000, 
the  effect  thereof  was,  that  it  was  to  continue 
in  force  to  the  full  extent  of  $2,000  until  the 
last  of  the  notes  was  paid,  and  the  defendant 
could  not  before  such  event  relieve  himself 
from  liability  by  transmitting  to  the  plaintiff 
^,000  which  he  had  received  from  F.,  being 
the  proceeds  of  a  portion  of  the  stock. 
Struthers  v.  Henry,  21  Occ  N.  124,  32  O. 
R.  265. 

Written  Statement — ^Mercantile  agency 
— Creditor  not  privy  to — Statute  of  Frauds-^ 
Sale  of  Goods.  Harris  v.  Stevens,  1  O.  W. 
R.  100. 

See  Pbincifal  and  Sxtbety. 


GITABSIAH. 

Costa — Right  to  Retain.] — A  guard^n  ap- 
pointed by  the  Court  has  a  lien  and  right  of 
retention,  from  the  time  of  the  affixing  of 
the  official  seal,  for  his  costs  as  such  guardian. 
In  re  Watson  and  Trudeau,  7  Q.  P.  R.  74. 

RemoTal — Action  or  Petition.] — Proceed- 
ings for  the  removal  of  a  guardian  ought  to 
be  by  action  and  not  by  petition.  Ex  p. 
McNichoU,  7  Q.  P.  R.  50. 

Soease — Parent.] — ^As  a  mother  fein  now 
inherit  from  her  children,  she  is  no  longer 
capable  of  acting  as  their  guardian  in  socage. 
Guardianship  in  socage  may  be  considered  as 
gone  into  disuse,  and  it  can  hardly  be  said  to 
exist  in  the  province.  Hopper  v.  Steeves,  34 
N.  B.  Reps.  581. 

See  CouBTS — EJxectjtion — Husband  and 
Wife — Infant — Lunatic — Monet  in  Coubt. 


HABEAS  COBFUS. 


Adjonmnient — Expenses — Costs — Discre- 
tion— Leave  to  Appeal.] — ^When  the  officer 
or  other  person  to  whom  a  writ  of  habeas 
corpus  is  directed  has  obeyed  it  by  bringing 
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up  the  body  and  making  his  return,  the  Judge 
or  Court  may  make  an  order  for  payment  by 
the  applicant  of  the  expenses  of  such  officer 
or  person.  Dodd's  Ohise,  2  De  G.  &  J.  510, 
followed.  The  costs  of  proceedings  by  habeas 
corpus  are  governed  by  s.  119  of  the  Judicature 
Act,  R.  S. .  O.  1897  c.  51*  and  are  therefore 
in  the  discretion  of  the  Court  or  Judge. 
Regina  v.  Jones,  [1894]  2  Q.  B.  382,  fol- 
lowed. Where,  in  obedience  to  a  habeas  cor- 
pus, the  person  to  whom  it  was  directed  pro^ 
duoed  the  body  of  an  infant  before  a  Judge  in 
Chambers,  and  filed  affidavits  in  answer  to 
the  writ,  making  his  return  thereto,  and  the 
applicant  thereupon  applied  for  an  enlarge- 
ment, which  the  Judge  granted  upon  condi- 
tion of  the  applicant  paying  to  the  respondent 
a  sum  for  counsel  fee  and  expenses,  and  the 
applicant  appealed  from  the  order  embodying 
such  condition  to  a  Divisional  Court,  which 
dismissed  the  appeal,  giving  the  applicant 
leave,  however,  to  have  her  original  applica- 
tion heard  upon  payment  of  the  sum  already 
ordered  to  be  paid,  and  a  ftirther  sum.  the 
Court  of  Appeal  refused  Hie  applicant  leave 
to  appeal  from  the  order  of  the  Divisional 
Court.  Re  WeatheruU,  21  Occ.  N.  256,  1  O. 
L.  R.  542. 


Jroum  Rulet  — 
Co»t9,] — On  a  motion  for  a  habeas  corpus, 
the  preliminary  objections  were  taken  that  the 
affidavits  proposed  to  be  read  in  support  of 
the  prisoner's  discharge  had  not  been  served 
upon  the  interested  party,  that  the  affidavits 
filed  were  not  indorsed  with  a  memorandum 
stating  ott"  whose  behalf  they  were  filed,  and 
that  the  affidavits  had  been  interlined  and 
corrections  had  been  made  therein  which  had 
not  been  initialled  and  re  written  in  the  mar- 
gin by  the  commissioner:  Crown  Rules  15, 
163,  17,  352,  348,  and  463 :— Held,  that  these 
Rules  governed  and  the  irregularities  should 
not  be  condoned.  The  applicant  must  pay  the 
costs  of  this  application,  but  should  have 
leave  to  renew  his  motion.  In  re  Hayes,  21 
Occ.  N.  87. 

Applioati«]i  for  —  Forum  —  Districts  — 
Judges — Court  of  King^s  Bench — Consent, \ 
— A  person  deprived  of  his  liberty,  who  wishes 
to  obtain  the  issue  of  a  writ  of  habeas  cor- 
pus, must  make  his  application  for  such  writ 
to  any  Judge  who  may  be  in  the  district  in 
which  the  prisoner  is  confined,  and  who  is 
qualified  and  authorized  to  exercise  his  judi- 
cial functions  therein.  2,  If  there  be  no 
Judge  within  the  limits  of  such  district,  the 
application  for  a  writ  of  habeas  corpus  may 
be  made  either  to  a  Judge  in  any  adjoining 
district,  or  to  any  Judge  in  the  city  of  Mon- 
treal or  in  the  city  of  Quebec,  according  as 
an  appeal  from  the  district  where  the  appli- 
cant is  confined  would  be  brought  to  one  or 
the  other  city.  3.  The  Court  of  King's  Bench, 
appeal  side,  has  original  jurisdiction  at  Mon- 
treal or  Quebec  In  matters  of  habeas  corpus 
with  respect  to  any  person  confined  in  a  dis- 
trict from  wfiidi  appeals  are  brought  to  one 
or  the  other  city;  but  a  Judge  of  the  Court 
of  King's  Bench  has  no  jurisdiction  to  grant 
an  order  in  Chambers  in  such  matter,  unless 
it  be  first  established  that  there  was  no  Judge 
within  the  limits  of  the  district  where  the 
prisoner  is  confined,  when  the  application 
was  made  to  such  Judge  of  the  Court  of 
King's  Bench.  4.  Where  a  Court  or  Judge  is 
not  vested  with  jurisdiction  by  law.  the  con- 
sent of  the  parties  cannot  confer  jurisdiction. 
Ex  p.  Tremblay,  Q.  R.  11  K.  B.  454. 


Jwlfldioti4»m  —  County  Court  Judge  — 
Liquor  License  Act — Conviction — Findings  of 
Fact — Review,} — ^A  Judge  of  a  County  Court 
has  no  jurisdiction  to  grant  an  order  under 
the  Habeas  Corpus  Act  (Consolidated  Sta- 
tutes c  41)  unless  the  person  applying  is 
c<Nifined  within  the  Judge  s  county.  Where 
there  is  conflicting  evidence  in  a  case  for 
selling  liquor  contrary  to  the  Liquor  License 
Act,  1896^  the  finding  of  the  committing  jus- 
tice on  questions  of  fact  can  not  be  renewed 
on  an  application  for  an  order  in  the  nature 
of  a  habeas  corpus.  Re»  v.  Wilson,  Bm  p. 
Irving,  85  N.  B.  Reps.  461. 

8ee  Aliens — ^Abbest  —  Criminal  Law — 
Infant — Justice  of  the  E^eacje. 


HABEHBTJIL 


See  Debd^ 


HAH  nrSVBAHCE. 


See  INSUBANCB. 


EAHDWUlTiNO. 


See  EviDENOB. 


EASBOTTB  COHHISSIOiniBS. 

Pilot — Sentence  to  Pay  Fine — Notice  to 
PUot  —  Appearance  and  Defence — Ewoessive 
PUotage.]  —  A  sentence  to  pay  a  fine  pro- 
nounced against  a  pilot  by  the  Montreal  Har- 
bour Commissioners  will  not  be  quashed  be- 
cause the  accused  was  not  notified  of  the  in- 
quiry except  by  letter,  if  he  appeared  upon 
such  notice  and  defended  himself  against  the 
accusation.  2.  The  commissioners  have  no 
right  to  condemn  a  pilot  because  he  has,  in 
pursuance  of  an  engagement  with  a  line  of 
packet  boats,  piloted  more  vessels  than  the 
commissioners  allowed.  Auger  v.  Montreal 
Harbour  Commissioners,  3  Q.  P.  R.  553. 


HAWEESS. 


See  Municipal  Cobpobations. 


EEA&SAT  EVIDEKCE. 


See  Evidence. 


HIGH  COTTBT  OF  TTTSTICE  FOE 
OHTABIO. 

See  Coubts. 
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HIGH  SCHOOLS. 

See  Schools. 


HI0HWA7. 

See  Municipal  Gobforations — ^Wat. 


HIOHWAT  CBOssnro. 


See  Railway. 


HIKE  OF  CHATTELS. 

See  Tbespass  to  Goods. 


HIRE  BECEIPT. 


See  Sale  of  Goods. 


HISIHO^ 

See  Masteb  and  Servant. 


HOLDEB  IN  DTTE  COTTBSE. 

Bee^  Bills  of   Exchange  and   Pbomissobt 

Notes. 


HOIIDATS. 

See  CouBTS — Landlord  and  Tenant. 


HOMESTEAD. 

Bee  Assessment  and  Taxes  —  Contract 
Frattdulent  Convetanob. 


HOBSE. 


See   Neougence. 


HOBSE  KACINO. 


See  Gaming. 


HOSPITAL. 


See  Public  Health. 


HOTCHPOT. 

» 

See   Infant. 


HOUSEBBEAEING. 


See  Criminal  Law. 


HOUSE  OF  COMMONS. 


See  Constitutional  Law. 


HOVSE  OF  ILL  FAME. 


See  Criminal  Law. 


HUSBAND  AND  WIFE. 

I.  Actions  by  and  Against  —  Parties 
AND  Service,  710. 

II.  Alimony,  717. 

III.  Community,  719. 

IV.  Divorce,  720. 

V.  Liability  of  One  for  Contracts  and 
Torts  of  the  Otheb»  722. 

VI.  Mabbiage  Contbagt,  724. 

VII.  Matbimonial  Offences,  728. 

VIII.  Separate  Estate  of  Wife,  729. 

IX.  Separation,  732. 

X.  Separation  of  Property,  737. 

XI.  Transactions     Between     Husband 

AND  WtFE,  738. 

XII.  Other  Cases,  741. 


I.  Actions  by  and  Against  —  Pabties  and 

Sbbyice. 

Absent  Husband  —  Service  —  Authori- 
eation  of  Wife  as  Sole  Defendant,] — ^When 
a  husband  who  is  absent  is  made  a  party  to 
a  cause  for  the  purpose  of  assisting  and 
authorizing  his  wife,  the  defendant,  and  when 
it  does  not  appear  by  the  report  of  the  bail- 
iff that  any  attempt  has  been  made  to  serve 
him  in  this  province,  a  petition  to  a  Judge 
for  authorisation  by  the  Court  of  the  wife's 
being  brought  before  the  Court  in  the  action, 
will  be  dismissed.  Cridii  Fonder  Franco- 
Canadien  v.  Dufresne,  4  Q.  P.  R.  244. 

Action  —  Parties — Joint  Liability.] — An 
alimentary  debt  not  being  joint  or  indivi- 
sible, a  person  sued  for  such  a  debt  cannot 
require  another  relative  equally  liable  to  be 
added  as  a  party;  but,  in  such  a  case,  the 
defendant  should  be  ordered  to  pay  the  half 
only  of  the  alimentary  allowances  demanded. 
Larochelle  v.  Lafleur,  Q.  R.  19  S.  C.  358. 
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AetioiL  Against  Wife  —  Authorization 
— Service  on  Husband.] — A  married  woman, 
whose  huaband,  made  a  party  for  the  purpose 
of  authorising  her,  has  not  been  served,  may 
have  the  action  dismissed  with  costs  upon 
exception  to  the  form  delivered  by  her  after 
having  been  judicially  authorized  to  appear 
before  the  Court.  2.  The  plaintiff  in  such  a 
case  will  not  be  permitted  afterwards  to  serve 
process  in  the  action  upon  the  husband  so 
made  a  party.  Jarvis  v.  Allaire,  5  Q.  P.  R. 
316. 

Action  by  Wife — Position  of  Bushand — 
Judgment  for  Separation  of  Property  —  De- 
fault in  Execution — Exception  to  the  Form.] 
— ^Where,  in  an  action  by  a  married  woman, 
her  husband  is  made  a  party  only  to  author- 
ize and  assist  her,  conclusions  demanding  a 
judgment  in  favour  of  "  the  plaintiff^  "  must 
be  interpreted  as  if  they  read  *'  the  plaintiff  " 
only.  2.  It  is  for  a  defendant  who  sets 
up  default  in  the  execution  of  a  judgment 
ordering  separation  of  property  alleged  by 
the  plaintiff,  to  shew,  upon  his  exception 
to  the  form,  such  default  in  execution.  Dro- 
let  V.  B€langer,  5  Q.  P.  R.  812. 

Aotion  to  Compel  ProTisioiL  of 
Maintemaaee  —  Necessities — Relatives  — 
Concurrent  OhUgatione — Parties  —  Infants 
— Tutrix.] — ^An  action  for  maintenance  may 
be  brought,  although  the  claimant,  at  the  date 
of  its  institution,  is  in  possession  of  a  sum 
of  money  sufficient  to  supply  his  or  her 
wants  for  a  short  time  to  come,  e.g.,  in  this 
case,  sufficient  for  about  twelve  months.  It 
is  not  necessary  that  the  daimant  should 
wait  until  the  money  in  hand  is  totally  ex- 
hausted before  instituting  an  action  to  have 
his  right  to  maintenance  determined.  2.  The 
obligation  of  relatives  by  blood  and  relatives 
by  alliance  to  furnish  a  maintenance  is  con- 
current, and  not  successive.  The  father-in- 
law  may.  therefore,  be  condenmed  to  con- 
tribute his  proportion  of  the  maintenance  of 
a  daughter-in-law,  even  where  it  appears  that 
the  father  is  equally  able  to  furnish  mainten- 
ance. (See  9.  R.  19  S.  C.  358.)  3.  The 
mother  is  entitled  .to  sue  for  aliment  on  be- 
half of  her  children,  without  being  named 
tutrix  to  them.  Larochelle  v.  Laneur,  Q. 
R.  20  S.  C.  184. 

Amthorisation  of  Wife  —  Declaration 
of  Widowhood  —  Estoppel  —  Husband  ac- 
tually Alive.l — Want  of  authorization  of  a 
wife  under  the  control  of  her  husband  as  a 
party  to  a  suit  is  a  nullity  which  nothing  can 
cure,  and  of  which  all  those  who  have  any 
interest  existing  and  actual  may  take  advan- 
tage. 2.  In  this  case,  although  the  defend- 
ant passed  for  a  widow,  and  although  she 
had  called  herself  a  widow  in  certain  deeds 
and  writings,  such  action  on  her  part  did 
not  modify  her  absolute  incapacity  to  be  a 
party  to  the  suit  without  authorization,  where 
she  swore  that  her  husband  was  still  alive, 
and  the  plaintiff  had  not  proved  that  he  was 
dead.  Judgment  in  Q.  R.  21  S.  C.  566  re- 
versed.    O'Malley  v.  Ryan,   Q.  R.  23  S.  C. 

AntboHsation  of  TXTife  ^—  Exceptions 
by  Wife.] — ^A  married  woman  can  not  take 
part  in  litigation,  or  take  exception  to  a 
judgment  and  to  the  form,  without  authoriza- 
tion. When  her  husband,  duly  called  upon 
with  her  to  authorize  her  to  ester  en  justice, 
does  not  appear,   it   is  deemed   a   refusal  of 


authorization.  In  this  case  it  w^as  incumbent 
on  the  married  woman  defendant  to  have  the 
authorization  granted  by  the  Judge  before 
presenting  her  exoeptions.  Charbonneau  v. 
VendeUe,  7  Qi  P.  R,  164. 

AmtboHsation  of  Wife  —  WHt  —  De- 

claratktn.] — ^If  a  married  woman  is  sued  an 
being  authorized  to  be  a  party,  it  is  not  neces- 
saiy  that  the  authorization  appear  upon  the 
writ;  it  is  sufficient  if  it  is  alleged  in  the 
declaration.  Derose  v.  Derose,  Q.  R.  25  S. 
C.  273. 

Amthorisation  of  Wife  —  Want  of  ^ 
Exception  to  Form.] — In  an  action  by  a  mar- 
ried woman,  separate  as  to  property,  who 
alleges  that  she  is  authorized  by  her  hus- 
band, actual  want  of  authorization  must  be 
alleged  by  way  of  exception  to  the  form,  and 
an  allegation  to  that  effect  contained  in  a 
defence  will  be  set  aside  upon  motion.  Com- 
tois  V.  S6nical,  6  Q.  P.  R.  307. 

Anthorisation  of  Wife  —  Pleading  — 
Opposition  —  Swearing  to  —  Proper  Officer 
—-vosts  against  Wife  —  Community  —  Res 
Judicata.] — It  is  not  necessary  to  allege  spe- 
cially the  authorization  given  by  a  Judge  to  a 
married  woman  to  be  a  party  to  a  cause, 
if  such  authorization  appears  somewhere  in 
the  proceedings  for  which  such  authorization 
is  required.  2.  An  opposition  sworn  to  be- 
fore the  prothonotary  of  a  district  different 
from  that  in  which  such  opposition  is  filed, 
is,  nevertheless,  sworn  to  before  a  competent 
officer :  Art.  23  G.  P.  3.  Although  costs  have 
been  incurred  for  the  purpose  of  obtaining 
possession  of  real  estate  of  a  married  woman, 
it  does  not  follow  that  she  should  be  obliged 
to  pay  them  in  an^  other  quality  than  as 
common,  when  the  judgment  which  has  been 
pronounced  against  her  'for  such  costs  has 
not  determined  in  which  quality  she  is  oblig- 
ed to  pay  them.  Therefore,  it  cannot  be  set 
up,  against  an  opi>osition  alleging  that  the 
married  woman  is  only  obliged  to  pay  such 
costs  in  her  qualil^  of  common,  that,  in  view 
of  the  judgment  in  the  principal  action  in 
which  she  has  been  ordered  to  pay  costs  joint- 
ly and  severally  with  her  husband, '  there  is 
res  judicata  as  to  her  liabili^  on  this  head, 
and  a  like  ground  of  opposition  will  not  be 
rejected  as  frivolous  upon  a  motion  for  that 
purpose.  Vidal  v.  Latulippe,  Q.  R.  21  S. 
C.  219. 

Commnntty  —  Action  by  —  Lundtio 
Husband — Curator.] — The  action  for  damages 
for  an  injury  sustained  by  a  wife  conmiune 
en  biens  belongs  to  the  community,  and  can 
be  maintained  only  by  the  husband,  or,  if 
he  has  been  intenlict  for  insanity,  by  his 
curator.  Sauriol  v.  Clermont,  Q.  R.  10  K. 
B.  294. 

Community  —  Action  by  —  Personal  In- 
juries to  Wife — Witness.] — A  wife,  commune, 
may  sue  with  her  husband  to  recover  damages 
for  personal  injuries  sustained  by  her,  and 
in  such  an  action  has  a  right  to  be  a  witness 
on  her  own  behalf.  Suuivan  v.  Town  of 
Magog,  Q.  R.  18  S.  C.  107. 

Commnnitr  —  Action  by  • —  Personal  In- 
juries to  Wife.] — ^The  right  of  action  for 
damages  for  personal  injuries  sustained  by 
a  married  woman,  common  as  to  property, 
belongs  exclusively  to  her  husband,  and  where 
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she  is  joined  in  the  action,  she  may  be  dis- 
missed from  the  case  on  demurrer.  Traude 
V.  Meldrum,  Q.  R.  20  S.  C.  531. 

Conuavnity  —  Action  by  —  Slander  of 
Wife  —  Defence  in  Law.] — ^Action  for  dam- 
ages for  verbal  injuries,  begun  by  a  mattied 
woman,  commune  en  biens,  assisted  by  her 
husband: — ^Held,  that  the  claim  sued  for  be- 
longed to  the  community.  2.  That  the  hus- 
band alone  could  begin  an  action  for  ^nd  in 
the  name  of  the  community.  3.  That  the  ob- 
jection should  be  taken  by  defense  en  droit, 
and  not  by  exception  to  the  form.  Ooyette  v. 
Brunelle,  3  Q.  P.  B.  464. 

Commimity  —  Action  by  —  Wife  as 
Witness,] — Where  in  an  action  pertaining 
to  the  community  the  wife  is  joined  with 
her  husband,  the  wife  has  no  more  right  to 
testify  in  the  cause  than  if  the  action  had 
been  instituted  by  the  husband  alone.  Dunfy 
V.  KelVy,  Q.  B.  20  S.  C.  231. 

Conservation  of  Wife's  Personal 
Property — Intervention,] — A  wife  contract- 
ually separate  as  to  property  may  be  a  party 
to  an  action  without  the  assistance  or  the 
authorization  of  her  husband,  or  of  a  Judge, 
when  she  seeks  the  administration  and  con- 
servation of  her  personal  property;  there- 
fore, she  may  alone  intervene  in  a  cause  for 
the  conservation  of  her  personid  property, 
such  a  proceeding  being  only  an  act  of  sim- 
ple administration.  Beauchamp  v.  Beau- 
champ,  4  Q.  P.  B.  400. 

Defaniation  —  Wife  Suing  Alone,]  —  A 
married  woman  c9mmon  as  to  property  assist- 
ed by  her  husband,  or  upon  his  refusal  au- 
thorized by  a  Judge,  has  a  personal  right  of 
action  to  protect  her  honour,  and  may  bring, 
in  her  own  name,  an  action  for  defamation. 
Such  action  does  not  belong  solely  to  the 
husband  as  chief  of  the  conmiunity,  and  an 
exception  to  the  form  based  upon  that  ground 
will  be  dismissed  with  costs.  Oirard  v. 
Tremblay,  6  Q.  P.  B.  63. 

Defence  —  NulUty  of  Marriage  —  Malice 
— Preuve  Avant  Faire  Droit.] — ^In  an  action 
for  an  account  by  an  infant  married  woman, 
assisted  by  her  husband,  against  her  tutor, 
where  the  latter  pleads,  by  exception  to  the 
form,  the  nullity  of  the  marriage  as  con- 
tracted without  consent,  preuve  avant  faire 
droit  will  be  ordered  upon  a  reply  to  an  ex- 
ception alleging  that  such  consent  has  l)een 
refused  through  malice  and  interest,  and 
against  the  unanimous  feeling  of  the  family 
council.     Levy  v.  Levy,  6  Q.  P.  B.  250, 

Hnsband  Detaining  Wife's  Property 

— Action  of  detinue — Proof  of  demand  and 
refusal  —  EiVidence  of  conversion.  Lintner 
V.  Lintner^  2  O.  W.  B.  1117. 

Joint  Aetion  —  Goods  Sold — Amend- 
ment.]— ^The  plaintiif  was  described  in  the 
writ  of  summons  as  a  public  merchant,  wife 
of  F.  A.,  adding  the  words  *'and  the  said 
A.  to  authorize  his  said  wife.!'  The  action 
was  for  the  price  of  goods  sold  in  the  course 
of  the  wife^  business.  The  defendant  de- 
murred on  the  ground  that,  the  plaintiff  be- 
ing commune  en  biens,  the  price  of  the  goods 
was  due  to  the  community,  and  therefore  the 
action  should  have  been  by  the  husband  alone. 
After  service  of  the  demurrer,  the  plaintiff 


made  a  motion  to  amend  the  writ  by  addix^ 
"and  the  said  F.  A.  also  personally."  This 
was  granted  on  payment  of  costs.  Pleau  v. 
OUment,  8  Q.  P.  B.  406. 

Joint  Defendants — Service  of  Process 
on  —  Bailiff's  Report.]  —  Service  upon  a 
wife,  s6par6e  de  biens,  but  not  s6par6e  de 
corps,  of  two  copies  of  the  writ  of  summons, 
one  for  herself  as  the  principal  defendant, 
and  the  other  for  her  husband,  made  a  de- 
fendant as  tutor  to  the  plaintiflrs  infant  chil- 
dren, is  stifBcient  and  regular,  and  is  not 
vitiated  by  the  fact  that  the  bailiff  alleges 
in  his  report  that  he  served  both  defendants. 
Corbeil  v.  Beaudoin,  4  Q.  P.  B.  44. 

liibel  by  "Wife  —  Liability  of  Husband 
— Verdiot  for  $10 — Costs,] — ^Action  against 
a  husband  and  wife  for  damages  for  a  libel 
published  by  the  wife.  At  the  trial  in  Van- 
couver the  jury  returned  a  verdict  in  the 
plaintiflTs  favour  for  $10: — 'Held,  by^Iartin, 
J.,  following  Seroka  v.  Kattenburg  lY  Q.  B. 
D.  177,  that  the  husband  was  liable;  and, 
also,  that  the  costs  should  follow  the  event. 
Mackenzie  v.  Cunningham,  22  Occ.  N.  43, 
8  B.  C.  B.  206. 

Marriage  of  Woman  Pendente  Lite — 

Rights  of  Husband.] — ^If,  during  the  pen- 
dency of  a  suit  ,a  woman  who  is  a  party  to 
the  suit  is  married,  with  a  settlement  under 
which  her  property  is  to  be  separate  from 
that  of  her  husband,  the  husband  may  obtain 
leave  to  take  part  in  the  surt  for  the  puri>osQ 
of  authorizing  his  wife,  but  not  on  his  own 
behalf.     Toupin  v.  Boule,  5  Q.  P.  B.  137. 

Married  Woman — Action  against,] — If 
a  woman,  although  separate  as  to  property 
and  engaged  in  a  business  as  a  merchant, 
is  sued  without  her  husband  having  been 
cited  to  authorize  it.  the  action  will  be  dis- 
missed. Vanasse  v.  BellefeuiUe,  7  Q.  P.  B. 
266. 

Married  Wonutn  8ned  as  "Widow  — 

Exception  to  Form,] — ^An  action  against  a 
boarding-house  keeper,  who  was  held  out  and 
declared  herself  to  be  a  widow,  will  not  be 
dismissed  on  an  exception  to  the  form,  al- 
though the  defendant  lis  married  and  common 
as  to  property.  Normandin  v.  Desrochers, 
7  Q.  P.  B.  93. 

Neslisenee  —  Injury  to  Wife,] — An  ac- 
tion for  damages  for  injuries  caused  to  a 
married  woman,  common  as  to  property,  must 
be  brought  by  her  husband  alone,  and  the  ac- 
tion will,  upon  demurrer,  be  dismissed  as 
to  the  wife  if  she  is  made  a  plaintiff.  Major 
V.  Paquety  6  Q.  P.  B.  20. 

ReooTerjr  of  Damams  for  Deatb  of 

Son  —  Claim  by  both  Husband  and  Wife — 
Community,] — In  the  case  of  an  action  to 
recover  damages  for  the  death  of  a  son, 
the  damages  and  the  action  to  recover  them, 
are  personal,  and  are  part  of  the  community 
of  property;  and  the  husband  common  as  to 
goods  has  the  right  to  bring  such  action  as 
the  head  of  the  community.  When  two 
plaintiffs  who  sue  jointly,  designate  them- 
selves as  husband  and  wife,  without  alleging 
separation  as  to  property,  they  are  presumed 
to  be  under  a  legal  community  as  to  pro- 
perty. There  is  nothing  to  prevent  a  hus- 
band and  wife  common  as  to  property  from 
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bringing  an  action  jointly  concerning  the  pro- 
perty of  the  community.  8t,  Laurent  v. 
Telephone  Co,  of  KamouroMka,  7  Q.  P.  R. 
2d3. 

Slaader  of  l^if e  —  Sole  Righi  of  Hue- 
hand  to  Sue,] — In  the  case  of  community 
of  goode,  the  husband  has  the  sole  right  of 
action  for  recovery  of  damages  for  Blander 
of  his  wife.  2.  'Die  wife  cannot  be  joined 
with  the  husband  in  the  institution  of  the 
action,  even  if  the  latter  acts  in  his  personal 
capacity  and  not  solely  to  authorize  her; 
and  upon  demurrer,  the  demand  of  the  wife 
will  be  dismissed.  Caron  v.  Larivi,  5  Q.  P. 
R.  332. 

Tort  —  Personal  Injuries  of  Wife] — ^A 
married  woman  common  as  to  property  may 
be  joined  with  her  husband  in  his  claim  as 
head  of  the  community  to  damages,  a  part  of 
which  is  based  upon  personal  sufferings  which 
she  has  •endured.  Pr^ost  v.  V^age  of 
Ashuntic,   Q.  R.  24  S.  C.  408. 

Wife  Sued  Alone — Absence  of  Author- 
i0ation — Nullity  —  Objection  —  Ourinff  — 
Costs.] — Proceedings  taken  against  a  wife 
under  the  control  of  her  husband,  before  be- 
ing authorized  either  by  the  husband  or  by 
the  Court,  are  absolute  nullities,  and  will  be 
so  declared  upon  demand  even  after  enqufiie 
and  at  the  argument.  2.  Nevertheless,  a  de- 
mand of  authorization  of  the  defendant  made 
by  the  plaintiff  also  at  the  argument  should 
be  granted.  3.  No  order  can  be  made  as  to 
the  costs  of  the  proceedings  of  either  party 
before  such  authorization.  Demers  v.  Du- 
fresne,  4  Q.  P.  R.  130. 

"Wife  8med  Alone  —  Authorization  Ity 
Husband  —  How  Shewn,] — In  an  order  that 
a  wife  may  be  regarded  as  authorized  by 
her  husband  as  defendant  to  an  action,  it 
is  not  sufficient  that  he  should  have  assisted 
during  the  trial  by  giving  instructions  to  the 
attorney,  and  by  being  present,  but  it  is 
necessary  that  such  authorization  should  ap- 
pear on  the  record,  or  that  the  husband 
should  be  a  i>arty  to  the  cause  with  his  wife, 
without  which  he  escapes  the  jurisdiction  of 
the  Court.  Thibaudeau  v.  Disilets,  Q.  R. 
10  Q.  B.  183. 

Wife  8ned  Alone — Defamation — Service 
of  Process — Authorization  of  Husband^Eae- 
cution  of  Judgment  —  Goods  of  Community.] 
— ^A  wife  commune  en  biens,  defendant  in 
an  action,  is  not  validly  served  with  process 
unless  copies  of  the  writ  and  declaration 
are  served  upon  her  husband  as  well  as  upon 
her.  Service  at  the  conjugal  domicil,  made 
by  leaving  with  the  husband  for  the  defend- 
ant a  copy  of  the  writ  in  which  the  husband 
is  named  "to  authorize  his  wife,"  is  insuffi- 
cient and  void.  2.  In  an  action  for  damages 
for  slander,  against  a  wife  under  control  of 
her  husband,  default  of  authorization  of  the 
wife,  either  by  the  husband  or  the  Court, 
vitiates  and  renders  void  a  judgment  recover- 
ed against  her.  3.  The  facts  that  the  hus- 
band has  received  from  the  bailiff  the  copy 
of  the  writ  and  declaration  intended  for  his 
wife,  that  he  has  chosen  the  advocate  for  the 
defence,  and  that  he  has  been  present  at 
the  hearing,  do  not  constitute  a  sufficient 
authorization,  and  the  husband  has  the  right 
to  maintain  an  opposition  to  the  judgment 
against  the  wife  in  an  action  for  damages 


being  executed  against  the  property  of  the 
community.  Thibaudeau  v,  Disilcts,  4  Q.  P. 
R.  1. 

"Wife  8ned  Alone  —  Promissory  Note  — 
Exception,] — A  marricfd  woman,  sdpar^  de 
biens,  may  be  sued  alone,  without  her  hus- 
band, upon  a  promissory  note  signed  by  her; 
and  an  exception  to  the  form  upon  the  ground 
that  her  husband  was  not  made  a  party  as 
authorising  her,  is  not  well  founded.  Eraser 
V.  Offiivie,  3  Q.  P.  R.  424,  546. 

Wife  Sned  Alone  —  Separation  —  Lun- 
acy of  Husband — Contract  of  Wife — Author- 
ization— Curator — Act  of  Commerce — Excep- 
tion to  Form.] — 1.  A  wife  who  has  obtain- 
ed a  judgment  declaring  her  s6par^  de  biens, 
but  has  not  caused  it  to  be  executed,  and 
has  in  a  contract  made  by  her  described  her- 
self as  a  wife  s6par6e  de  biens,  without  men- 
tioning whether  such  separation  is  contract- 
ual or  judicial,  cannot  set  up  that  her  con- 
tract is  void  by  reason  of  the  non-execution 
of  such  judgment.  2.  The  curator  of  the 
husband  declared  interdit  has  no  capacity  to 
authorize  any  act  of  the  wife,  and,  conse- 
quently, is  not  a  necessary  party  to  an  action 
against  the  wife.  3.  When  a  husband  is  in- 
terdit, it  is  for  the  Court  to  authorize  the 
wife^  and  such  authorization  may  be  given 
at  any  stage  of  the  cause.  4.  Keeping  board- 
ers is  not  an  act  of  commerce  necessitating 
marital  authorization;  and,  .even  if  it  were, 
the  absence  of  authorization  would  not  be 
a  ground  of  exception  to  the  form.  Parieeau 
V.  Huot,  3  Q.  P.  R.  395. 

I?l7if e  8nod  witk  Hnsband  mm  lfls*en- 

oanee — Failure  to  Serve  Husband — Author- 
ization of  Court,] — ^The  plaintiff  sued  "  Dame 
M.  P.  D.  the  wife,  separate  as  to  property, 
of  F.  J.  B.,  and  the  said  F.  J.  B.,  made  a 
party  to  assist  his  said  wife."  Process  in  the 
action  was  served  on  the  wife  herself  on  the 
15th  November,  1901,  at  Quebec.  It  was 
not  served  on  the  husband.  The  action  was 
entered  in  Court  on  the  2lBt  November.  On 
the  same  day  the  defendant  alone,  without 
the  assistance  of  her  husband,  and  without 
aay  authorization,  appeared  by  her  advocates. 
On  the  23rd  November,  the  plaintiff  served 
those  advocates  with  a  notice  of  a  petition, 
alleging  that  the  husband  had  left  the  coun- 
try not  to  return,  that  it  was  impossible  to 
serve  him,  and  praying  that  the  Court  would 
authorize  the  defendant  to  defend  the  pre- 
sent cause,  which  was  an  hypothecary  action : 
— Held,  that  Uie  wife  not  being  able  in  such 
an  action  to  defend  without  the  assistance  or 
the  authorization  of  her  husband,  or  the  au- 
thorization of  the  Court,  the  plaintiff,  who 
sued  her  as  assisted  by  her  husband,  and 
who  could  not,  because  the  husband  had  left 
the  country,  effect  service  upon  him.  should, 
before  bringing  the  action,  have  obtained  the 
authorization  of  the  Court.  Such  authori- 
zation should  be  refused  him  in  the  case  as 
it  stood,  because  the  wife  was  not  regularly 
before  the  Court;  and  the  service  which  had 
been  made  and  the  appearance  which  she 
had  entered  by  her  advocates  were  absolutely 
void.  The  question  how  a  married  woman 
may  be  authorized  or  served^  discussed.  Cre- 
dit Fonder  Franco-Canadten  v.  Dufresne^ 
Q.  R.  21  S.  C.  108. 

"Wif e  8nine  Alone  —  Account  —  Parti- 
tion,]— A  married  woman,  common  as  to 
property,  cannot  bring  an  action  for  an  ac- 
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count  and  en  partage  unlesa  her  husband 
be  niade  a  oo-plaintiff  with  her  in  the  suit. 
Oirouaf  v.  Qirauof,  Q.  R.  19  S.  C.  372. 

"Wife  Svias  Alone — DismUsdl  of  Action 
— PetUian  of  Husband  to  iiet  AMe,] — A 
huaband,  commune  en  biens,  cannot  proceed 
by  way  of  i>etition  to  set  aside  a  judgment 
dismissing  the  action  of  his  wife  on  the  ground 
of  her  incapacity  to  sue,  which  ground  was 
raised  ore  tonus.  Lefehvre  v.  Dominion  Wire 
Mfg.  Co.,  3  Q.   P.  R.  417. 


II.  AUMONT. 

Craelty — Desertion  —  Provocation — Mis- 
conduct of  wife  —  Offer  to  receive  back. 
Payne  v.  Payne,  6  O.  W.  R.  428,  10  O.  L. 
R.  742. 

Craelty  not  Amoiuiting  to  Persoiutl 
Violence — Threats  — Wife  leaving  husband 
— ^Justification  —  Condonation — Costs — Cus- 
tody of  infant  child.  Lovell  v.  Lovell,  5  O. 
W.  R.  401,  640,  6  O.  W.  R.  621. 

Craelty — Condonation.  Reynolds  v.  Rey- 
nolds, 6  O.  W.  R.  782. 

Beaertlon  —  Offer  to  Receive  Wife  Back 
— Bona  Fides,! — The  defendant  in  an  action 
for  alimony  offered  to  ''receive  the  plaintiff 
as  his  wife  at  any  time  when  she  is  prepared 
to  come  and  reside  with  and  accept  the  home 
he  is  able  to  provide  for  her  and  conduct 
herself  as  a  wife  reasonably  should;"  but  the 
trial  Judge,  being  satisfied  upon  the  evidence 
that  desertion  had  been  proved  and  that  the 
de^dant's  offer  was  not  honestly  made,  but 
solely  for  the  purpose  of  avoiding  a  judgment 
for  alimony: — Held,  following  Rae  v.  Rae, 
31  O.  R.  321,  that  such  offer,  under  the  cir- 
cumstances, was  not  sufiScient  to  defeat  the 
plaintiff's  claim.  Ernes  v.  Emes,  25  Oca 
N.  19,  15  Man.  L.  R.  352. 

Divorce  8nit  —  Evidence  of  Husband,] 
— ^In  a  suit  for  divorce  and  alimony  the  re- 
spondent, the  husband,  is  not  a  comi)etent 
witness  on  the  question  of  alimony,  yor- 
i&n  V.  Vorton,  23  Occ.  N.  17.  , 

Hmsband  withomt  Means.]  —  A  hus- 
band, who  is  not  able  to  earn  his  own  living 
and  who  has  no  income  beyond  what  will 
barely  support  him,  will  not  be  ordered  to 
pay  an  alimentary  allowance  to  his  wife. 
Huvuis  V.  8t,  Mars.  5  Q.  P.  R.  404. 

Xnteria&  Alimony  —  Action  for  Separa- 
tism —  Desertion,] — A  wife,  sued  for  separa- 
tion de  corps,  who,  without  the  authoriza- 
tion of  the  Court,  has  left  the  conjugal  dom- 
ieil,  has  no  right  to  an  alimentary  allowance 
from  her  husband  pending  the  action.  Pro- 
tain  V.  Pr^ost,  Q,  R.  23  S.  C.  8. 

Xnterini  Allowance  —  Petition  for  — 
Time.'] — ^A  petition  for  interim  alimony  can- 
not be  presented  before  the  expiration  of 
the  time  for  filing  the  preliminary  pleadings. 
Ckristin  ▼.  Christin,  3  Q.  P.  R.  387. 

Inteiim  Allowance  —  Petition  for  — 
Time  —  Residence  of  Wife,] — A  petition  by 
the  wife  for  a  provisional  allowance,  in  an 
action  for   separation   from  bed   and  board, 


will  not  be  granted  until  the  wife's  place  of 
residence  pending  the  suit  has  been  fixed 
by  the  Court.  Lauzon  v.  Hebert,  3  Q.  P. 
R.  448. 

Intevim  Order — Application  for — ^Affida- 
vit— Irregularity — Direction  to  have  re-sworn 
— ^Alleged  insanity  of  plaintiff — ^Necessity  for 
next  friend  —  Merits  of  action — Chances 
of  ultiluate  success — Discretion.  Thrower  v. 
Thrower,  3  O.  W.  R.  541. 

Interini  Order  —  Defendant  without 
Means,] — ^An  order  for  interim  alimony  will 
not  be  made  against  a  defendant  where  it 
is  not  shewn  that  he  has  the  means  to  comply, 
with  such  an  order,  if  made.  Pherril  v.  Pher- 
ril,  24  Occ.  N.  62,  6  O.  L.  R.  642,  2  O. 
W.  R.  1096. 

Xnterim  Order  —  Disbursements  —  For- 
eign defendant — No  assets  in  jurisdiction — 
Provision  for  wife.  Mosher  v.  Mosher,  4 
O.  W.  R.  407. 

Interim  Order — ^Right  to  —  Amount — 
Disbursements.  Lovell  v.  Lovell,  5  O.  W. 
R.  401,  640,  6  O.  W.  R.  621. 

Interim  Order — Husband's  Offer  to  Pay 
for  Necessaries,] — It  is  not  a  sufficient  an- 
swer to  a  motion  for  interim  alimony  where 
cruelty  is  alleged,  that  the  husband  has  offer- 
ed to  allow  the  wife  to  get  whatever  is  neces- 
sary for  the  house,  in  which  both  are  living 
but  not  on  friendly  terms,  and  to  pay  for 
all  such  goods.  Snider  v.  Snider,  11  P.  R. 
140,  distinguished.  Lovell  v.  Lovell,  5  O.  W. 
R.  401,  640,  followed.  Theakstone  v.  Theak- 
stone,  10  O.  L.  R.  386,  6  O.  W.  R.  400, 
436. 

Interim  Order Time  for  Applying — 

Commencement  of  Allowance — Merits.]  —  1. 
Under  Rule  433  of  the  King's  Bench  Act, 
an  application  for  interim  alimony  may  be 
made  as  soon  as  the  defence  is  filed  or  the 
time  for  filing  one  to  the  original  statement 
of  claim  has  elapsed.  2.  Unless  the  state- 
ment of  claim  makes  a  demand  for  a  specific 
sum  by  way  of  interim  alimony,  as  contem- 
plated by  Rule  601  of  the  King's  Bench  Act. 
it  should  only  be  allowed  fr<Mn  the  date  of 
the  order,  not  from  the  commencement  of 
the  action.  3.  The  merits  of  the  defence 
set  up  should  not  be  looked  into  or  considered 
on  an  application  for  interim  alimony.  Fod- 
en  V.  Foden,  [18041  P.  307,  Campbell  v. 
Campbell,  6  P.  R.  128,  and  Keith  v.  Keith, 
7  P.  R.  41,  followed.  McArthur  v.  Mc- 
Arthur,  15  Man.  L.  R.  151.  1  W.  L.  R.  1. 

Jndnient — Liability  of  Estate  of  fftis- 
band—</08ts.] — The  obligation  to  furnish  an 
alimentary  allowance  is  not  transmissible  to 
heirs  as  a  debt  of  the  estate  of  the  person 
who  was  under  obligation  to  furnish  the  al- 
lowance, even  when  such  person  has  beeii 
adjudged  to  do  so  in  his  lifetime,  in  this  case 
by  a  judgment  pronounced  in  an  action  for 
separation  begun  by  a  married  woman  against 
her  husband,  which  judgment  required  the 
husband  to  pay  alimony  to  his  wife  during 
her  life.  In  this  case,  also,  the  costs  were 
divided,  even  the  costs  of  the  appeal,  on  ac- 
count of  the  relationship  of  the  parties  and 
the  fact  that  they  had  proceeded  by  way  of 
joint  factum  under  Arts.  509  et  seq.,  C.  P. 
C.  Davidson  v.  Winteler,  Q.  R.  13  K^- B. 
97. 
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JnAtULoation  of  "Wif  e  LeftTia^  —  Yio- 
lence — ^Adultery  —  Misconduct  of  wife.  Fai- 
vey  Y.  Palvey,  fi  O.  W.  B.  476,  832. 


Iiiin*tio  "Wif e  —  AdmUHon  to  A»ylu% 
Removal  hy  Relative9,[ — ^A  husband  on  two 
occasions  procured  the  release  of  his  wite 
from  the  provincial  lunatic  asylum,  where  he 
had  procured  her  admission  as  a  lunatic.  Af- 
ter her  second  release  she  grew  worse,  be- 
coming violent  and  dangerous,  and  he  again 
applied  for  her  admission,  which  was  refus^ 
it  being  insisted  that  she  would  only  be  ad- 
mitted as  a  warrant  patient,  whereupon  he 
took  proceedings  under  a.  12  of  B,  S.  O. 
1^7  c.  317,  which  resulted  in  her  being 
committed  to  gaol  as  a  dangerous  lunatic, 
whence  she  was  transferred  to  the  asylum. 
Her  relatives  then  applied  to  the  Lieutenant- 
Governor  and  obtained  her  release,  and  she 
went  to  live  with  them,  and  claimed  alimony : 
— Held,  that  an  action  therefor  would  not  lie. 
HUl  V.  RiU,  21  Occ.  N.  S25.  560,  2  O.  L. 
R.  289,  541.  Leave  to  appeal  refused  in 
Hill  y.  Hill,  22  Occ.  N.  lOT,  3  O.  L.  R. 
202. 

Mnltiplioatioii   of   Aotions.]    —   If   a 

husband  has  sued  his  wife  in  separation  from 
bed  and  board,  and  recovered  by  judgment 
in  his  favour,  while  a  similar  action  by  the 
wife  is  still  pending,  the  latter,  who  has  de- 
manded a  pension  alimentaire  in  her  action, 
will  not  be  permitted  to  bring  a  new  action 
for  alimony,  as  she  can  obtain  such  alimony 
in  the  case  already  pending.  Hoina/iilt  v. 
Bcland,  5  Q.  P.  R.  sfe. 

Wife  lieavlnB  Hmsbaad — ^Misconduct — 
Cruelty — Justification — ^Antenuptial  contract 
— Construction  —  Enforcement  —  Declara- 
tory judgment.  Edgetoorth  v.  Edgeworth,  2 
O.  W.  R.  404.  3  O.  W.  R.  71. 


II L   COMMUNITT. 

Action  by  "Wife  —  Authorieation  hy 
Husband  —  Declaration — Personal  Proper^ 
tp.] — ^Article  1298,  C.  C,  does  not  take  away 
from  a  wife,  common  as  to  property,  the  right 
of  exercising,  with  the  authorization  of  her 
husband,  personal  actions  belonging  to  her. 
2.  It  is  necessary,  however,  that  the  declara- 
tion in  such  an  action  should  make  it  appear 
that  the  personal  property  which  she  claims 
does  not  fall  into  the  community.  Donahue 
V.  Donohue,  4  Q.  P.  R.  300. 

Aotion  by  Wife  Alone — Tort — Refusal 
of  Husband  to  Join.] — A  married  woman, 
commune  en  biens,  authorized  de  justice  upon 
the  refusal  of  her  husband,  may  maintain 
an  action  in  her  own  name  alone  to  recover 
damages  for  injuries  to  her  person  and  her 
honour  by  acts  of  violence  of  which  she  has 
been  the  victim.  2.  Although  the  compensa- 
tion which  she  obtains  may  be  the  property 
of  the  community,  the  principle  of  the  action 
must  chiefly  be  considered,  and  it  has  a  char- 
acter peculiarly  related  to  her  person  and 
honour,  which  she  has  the  right  to  protect 
even  against  her  husband.  Baker  v.  Oingras, 
Q.  R.  20  S.  C.  85. 

Deatb  of  One  Consort  —  Contiwuaiion 
of  Community  —  Inventory — Prescr%ption,'\ 
— At  .the  time  of  the  dissolution  of  commun- 
ity by  the  death  of  one  of  the  consorts  in 


1845,  the  common  assets  consisted  of  bare 
necessaries  of  small  value  and  exempt  from 
seizure.  There  was  no  inventory  or  proc^s- 
verbal  de  carence  made,  and,  subeequ^itly, 
the  survivor  contracted  a  second  marriage. 
In  an  action  by  a  child  of  the  first  marriage 
claiming  a  share  in  continuation  of  com- 
munity:— Held,  that  there  was  no  necessity 
for  an  inventory  of  property  of  such  insigni- 
ficant value,  and  that  failure  to  make  an 
inventory  or  procte-verbal  re  carence  did  not, 
under  the  circumstances,  effect  a  continua- 
tion of  community.  Judgment  in  Q.  R.  9 
Q.  B.  44  reversed.  King  v.  MoHendry,  20 
Occ.  N.  378,  30  S.  G.  R.  450. 

Gift  by  Hnsband  to  Obild  —  Fraud 
on  Wife.]  —  A  gift  of  the  property  of  the 
communi^  made  by  the  husband  in  favour 
of  one  of  the  ^children  of  the  marriage  can- 
not, whatever  'the  advantages  which  me  gift 
confers  upon  the  child,  even  to  the  prejudice 
of  the  other  children  of  the  marriage,  con- 
stitute a  fraud  as  against  the  wife  aa  as 
to  enable  her  to  claim  that  the  gift  shall  be 
set  aside  as  a  nullity.  Jodoin  v.  BirU,  Q. 
R.  22  S.  C.  448. 

PIe«  of  —  Exception  to  Form,] — Com- 
munity between  Husband  and  wife^  who  are 
sued  for  damages,  although  it  is  a,  ground 
of  defence  upon  the  merits,  may  be  pleaded 
by  an  exception  to  the  form  if  it  constitutee 
a  good  defence.  Shank  v.  Bouraesa,  4  Q. 
P.  R.  287. 

Rishts  of  Wife — Pleading— Demurrer,] 
— A  wife  common  as  to  property  has  no  right 
of  action  to  reclaim  rights  which  belong  to 
the  community.  2.  The  proper  procedure  to 
have  an  action  dismissed  as  regards  her,  ia 
by  demurrer  and  not  by  exception  to  the 
form.  Desrouard  v.  Forticr,  5  Q.  P.  R. 
250., 


IV.  Divorce. 

Adnltevy  of  Hnsband  —  Laches— Oue^ 
tody  of  Children,] — ^The  petitioner  and  re- 
spondent were  married  in  1886,  and  there 
were  two  children  of  the  marriage.  l%e 
respondent  left  Nova  Scotia  in  iS^.  He 
committed  adultery  before  leaving  Nova  Sco- 
tia, but  the  petitioner  did  not  become  aware 
of  it  until  shortly  before  instituting  these 
proceedings: — Held,  that  the  petitioner  was 
not  guilty  of  any  laches;  and  a  decree  for 
the  dissolution  of  the  marriage  must  pass 
with  costs;  the  petitioner  to  have  the  cus- 
tody of  the  children.  Fraser  v.  Fraser,  21 
Occ.  N.  356. 

Adultery  of  Husband — Laches  —  Cus- 
tody of  Children  —  Alimony — Costs,] — ^The 
parties  were  married  in  1876,  and  had  several 
children.  The  respondent  committed  acts  of 
adultery  in  1891,  and  proceedings  were 
brought  against  him  under  the  Bastardy  Act, 
but  were  unsuccessful.  The  petitioner  was 
aware  of  the  proceedings,  but  the  Judge 
Ordinary  found  that  the  respondent  persuaded 
the  petitioner  at  the  time  that  he  was  inno- 
cent. She  continued  to  live  with  him  until 
18J)9.  when,  in  consequence  of  his  cruelty,  she 
'  left  him,  taking  her  children  with  her.  She 
thereupon  instituted  proceedings  for  the  dis- 
solution of  the  marriage,  alleging  cruelty  and 


721 


HUSBAND  AND  WIFE. 


722 


adultery  at  various  times  during  the  pre- 
ceding ten  years: — ^Held,  that  the  petitioner 
was  not  guilty  of  laches;  and  there  must  be 
a  dissolution  of  the  marriage  on  the  ground  of 
adultery ;  the  petitioner  to  have  the  custody 
of  the  children,  and  the  respondent  to  have 
access  to  them  on  terms  to  be  settled;  the 
sum  to  be  paid  by  the  respondent  for  alimony 
and  for  maintenance  of  the  children  to  be 
settled  by  the  Registrar;  the  petitioner  to 
have  the  costs  of  the  petition  and  action. 
Baker  v.  Baker,  21  Oca  N.  357. 

Adultery  of  Wife  —  Previoui  Separa- 
tion,Ji — Held,  that  where  a  husband  separates 
from  his  wife  on  account  of  her  intemper- 
ance^ but  makes  no  provision  for  her,  thereby 
leaving  her  without  any  means  of  support,  he 
is  not  entitled  to  a  divorce  on  the  ground  of 
adultery  committed  by  her  after  the  separa- 
tion. Forrest  v.  Forrest  and  Morton,  21  Oce. 
N.  219.  8  B.  O.  R.  19. 

Eeolesiastleal  Decree — Effect  of — Civil 
Coneeguenoes  —  Community  —  Alimony  — 
GuMtoiy  of  Child — Maintenanoe--<Jo8t8  of 
ActionT} — In  spite  of  an  ecclesiastical  decree 
declaring  a  marriage  invalid  on  account  of 
a  relationship  in  the  fourth'  degree  between 
the  contracting  parties,  in  respect  of  which 
there  has  been  no  dispensation,  the  civil 
consequences  of  the  marriage  continue  until 
a  judgment  of  a  civil  Court  declares  it  void. 
Therefore,  pending  a  suit  by  the  husband 
against  tne  wife  to  have  the  marriage  de- 
clared void,  the  husband  and  wife  continue 
to  be  regarde4  as  such  in  their  civil  relations, 
the  community  stipulated  for  in  the  marriage 
contract  contmues  to  exist  and  the  husband 
continues  to  be  obliged  to  support  his  vnfe. 
2.  A  child  being  bom  of  such  marriage  after 
the  canonical  decree  and  after  the  husband 
and  wife  have  ceased  to  live  together,  and 
such  child  being  only  a  few  months  old,  the 
wife,  who  naturally  has  the  guardianship ' 
and  care  of  the  child,  has  a  right,  without 
being  appointed  guardian,  to  obtain  from  the 
husband,  pending  the  suit,  a  proper  provi- 
sion for  the  child.  3.  the  wife  has  also  the 
right  to  obtain  from  the  husband  alimony  for 
herself  pending  the  suit.  4.  She  has  also 
the  right  to  obtain  from  the  husband,  head 
of  the  community  stipulated  for  in  the  mar- 
riage contract,  a  provision  for  her  costs  of 
a  defence  in  good  faith  to  the  action.  It  is 
for  the  plaintiff,  as  head  of  the  community, 
to  defray  all  the  ezi>en8es  of  the  action  botii 
on  his  own  part  and  on  the  part  of  the  de- 
fence; such  expenses  are  a  charge  upon  the 
community.  Levesque  v.  Ouellet,  Q.  R.  22 
S.   O.  181. 

EfTeet  of  Divoree  not  Aotually  De-' 
olmred  Void.] — ^A  woman  who  has  obtained 
a  divorce  and  has  re-married,  has  no  status 
as  the  widow  of  her  first  husband  upon  his 
death,  so  long  as  her  divorce  has  not  been 
declared  void.  Fitz-Allan  T.  Rieutord,  6 
Q.  P.  R.  111. 

ForeigiL  Divoroe — Criminal  Conversation 
— Alienation  of  Affections — Damages. '] — The 
plaintiff's  wife  separated  from  him  with,  as 
was  found  on  the  evidence,  his  consent,  and 
after  some  years  obtained  a  divorce  from  him 
not  valid  according  to  the  law  of  this  pro- 
vince. She  then  went  through  the  ceremony 
of  marriage  with  the  defendant,  and  lived 
with  him  as  his  wife  for  some  years  before 


this  action,  which  was  brought  to  recover 
damages  for  criminal  conversation  and  alien- 
ation of  affections.  The  latter  branch  was 
abandoned  at  the  trial,  but  on  the  former  the 
jury  allowed  -$5,000  damages,  and  judgment 
was  entered  for  this  sum : — ^Held,  MacMahon, 
J.,  dissenting,  that,  notwithstanding  the 
separation  and  the  divorce,  the  action  lay, 
but  that  the  damages  were  grossly  excessive, 
and  on  this  ground,  and  on  the  ground  of  im- 
proper reception  of  evidence,  a  new  trial  was 
granted.  Per  MacMahon,  J.  The  separation 
and  subsequent  conduct  amounted  Xf>  an  ab- 
solute abandonment  of  his  wife  by  the  plain- 
tiff and  were  a  bar  to  the  action.  Judgment 
of  Anglin,  J.,  3  O.  W.  R.  561,  reversed. 
MUloy  V.  Wellington,  24  Occ.  N.  318,  3  O. 
W.  R.  37,  561,  4  O.  W.  R.  82;  6  O.  W.  R. 
437,  O.  V.  jD.,  8  O.  L.  R.  308. 

ForelgA  Divoree — Invalidity — Service  on 
Wt/e.]— -In  a  suit  to  declare  void  a  marriage 
contracted  by  a  woman  who  had  obtained  in 
the  United  States  of  America  a  divorce  from 
her  first  husband,  upon  the  ground  that  such 
divorce  is  void,  that  question  cannot  be  de- 
cided upon  an  exception  to  the  form  alleg- 
ing that  the  service  of  process  was  illegal  and 
that  the  woman  should  have  been  served  as 
the  wife  of  the  first  husband.  Stephens  v. 
Miller,  5  Q.  P.  R.  397. 


V.  Liability  of  One  roB  CX)Ntbacts  and 

TOBTS   OF   THE   OTHEB. 

Contraet  of  Wife  for  Hnsband — In- 
validity— Firm  Name — Presumption.^ — When 
a  wife,  separate  as  to  property,  who  has, 
by  request  of  her  husband,  registered  a  de- 
claration to  the  effect  that  she  is  carrying 
on  business  under  a  certain  firm  name,  con- 
tracts obligations  for  her  husband  under  such 
firm  name,  such  obligations  are  absolutely 
void,  according  to  Art.  1301,  C.  0.  2.  The 
facts  that  she  has  derived  no  personal  advan- 
tage from  the  business  carried  on  under  such 
firm  name,  and  that,  the  business  has  chiefly 
served  to  pay  the  debts  of  her  husband,  make 
a  strong  presumption  that  she.  has  carried 
it  on  for  her  husband,  and  that  she  has  con- 
tracted for  him..  3.  She  cannot  engage  her 
property  for  the'  purpose  of  guaranteeing  the 
obligations  of  her  husband.  Honan  v.  Duck- 
ett.  Q.  R,  19  S.  C.  418. 

Debts  of  Hvsband — Contract  of  Wife  to 
Pay — Invalidity — StrangerJ] — ^A  contract  by 
a  married  woman  s^par^  de  biens,  to  pay 
the  debts  of  her  husband,  is  void,  even  where 
the  wife  declares  to  the  creditor  that  she  is 
borrowing  to  pay  her  own  debts,  which  the 
lender  believes.  Such  a  contract  is  an  abso- 
lute nullity,  and  the  nullity  of  it  mav  be  in- 
voked by  a  third  party,  the  holder  of  an  im- 
movable mortgaged  to  guarantee  such  obliga- 
tion. Judgment  of  Court  of  Review,  Q.  R,  , 
13  S.  C  129,  reversed.  OUthenski  v.  Boucher, 
Q.  R.  10  K.  B.  318,  321. 

Debts  of  Hmsband  Before  Dlssolm- 
tion  of  Conuniinity — OhUgation  hy  Wife — 
Nullity  —  Public  Policy,] — Judgment  of  the 
Superior  Court  in  review,  6  Rev.  Jur.  13, 
affirming  judgment  in  Q.  R.  15  S.  O.  445, 
affirmed  for  the  reasons  given  in  the  Courts 
below.  Bastien  v.  Filiatrault,  31  S.  C.  R. 
129. 
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Dolits  of  Wife — CottB — Application  by 
Huaband  for  Custodif  of  Children,] — ^Where 
a  wife  leaves  lier  husband  without  jostifica- 
tioa,  she  is  not  entitled  against  him  to  her 
costs  of  unsuccessfully  resisting  his  applica- 
tion by  habeas  corpus  for  the  custody  of  the 
children  of  the  marriage.  In  re  McPhuhnf 
10  B.  C.  R.  40. 


Delits    of    Wife    Before 

Married  Women'e  Property  Act  —  Property 
Acquired  from  Wife  —  Evidence  —  Deduc- 
tione.} — The  Married  Woman's  Property  Act, 
R.  S.  N.  S.  1900  c.  112,  s.  25,  makes  a  hus- 
band liable  for  the  debts  of  his  wife  con- 
tracted by  her  before  marriage  "to  the  ex- 
tent of  all  property  whatsoever  belonging  to 
the  wife  which  he  has  acquired  or  become 
entitled  to  from  or  through  his  wife,  after 
deducting  therefrom  any  payments  made  by 
him"  in  respect  to  anv  such  debts,  etc  In 
an  action  against  the  defendant  R.  for  goods 
supplied  to  his  wife  before  marriage,  evid- 
ence was  given  by  the  plaintilTs  solicitor  to 
shew  that  on  the  examination  of  the  wife  be- 
fore a  commissioner,  the  defendant  R.  was 
present  and  stated,  among  other '  things,  that 
he  had  received  from  his  wife  three  promis- 
sory notes,  for  amounts  and  due  at  dates 
which  he  mentioned: — ^Held,  that  the  evid- 
ence was  not  admissible,  the  best  evidence 
being  that  taken  down  by  the  commissioner, 
and  which  he  was  required  to  return  to  the 
Court.  2.  That  there  was  nothing  in  the 
evidence  to  bring  the  notes  referred  to  within 
the  language  "property  belonging  to  the  wife** 
which  the  defendant  had  "acquired  or  become 
entitled  to'^  through  the  wife,  or  to  discharge 
the  burden  resting  upon  the  plaintif!  to  shew 
acquisition  or  title  by  or  in  the  husband. — 
Semble,  where  money  was  received  and  psiy- 
ments  made  by  the  husband,  that  the  plaintiff 
would  have  to  shew  a  balance  remaining  in 
his  hands,  and  that  he  could  not  put  in  one 
side  of  the  transaction  without  the  other. 
Bauld  v.  Beid,  36  N.  &  Reps.  127. 

Goods  Ordered  Thromgk  "Wife — Ack- 
noioledgment — Domicil  —  Cnange,] — Assum- 
ing that  the  defendant  and  wife  were  separ- 
ated as  to  property,  the  fact  that  the  house- 
hold linen  goods  in  question  were  purchased 
on  the  credit  of  the  husband  and  for  him, 
although  charged  in  an  existing  account 
against  the  wife,  was  sufficiently  established 
by  proof  of  his  knowledge  of  the  transaction 
throughout,  his  personal  visit  to  the  vendor, 
his  furnishing  a  sketch  of  his  own  family 
crest  to  be  embroidered  on  t)ie  linen,  by  his 
promise  to  pay  for  the  goods  on  arrival, 
and  bv  a  letter  to  the  vendor's  attorneys 
in  which  he  stated  that  he  had  authorized 
the  insurance  of  the  goods  at  his  own  ex- 
pense, and  further  said,  "I  do  not  see  why  I 
should  be  called  upon  to  pay  him  (the  ven- 
dor) until  I  have  received  the  goods  and 
checked  them  off  before  a  linen  exjiert,  etc." 
2.  Change  of  domicil  from  Montreal  to  New 
York  is  not  legally  established  by  the  fact 
that  a  person  born  in  Montreal,  and  having 
his  domicil  there,  went  to  New  York  and 
married  there,  and  subsequently  lived  in  New 
York  State  for  a  time  with  his  mother-in- 
law,  and  at  a  hotel,  and  then  in  a  furnished 
house  in  New  Jersey.  There  must  be  actual 
residence  in  the  place  selected,  coupled  with 
the  intention  of  the  person  to  make  it  the 
seat  of  his  principal  establishment :  Art.  80, 
C.  C.     Calcutt  V.  Tiffin,  Q.  R.  23  S.  C.  175. 


Tort  of  Botk — 8lander — Action  againet 
BotK-^£AabiHt^  of  Hueband-^Bueineae  Car- 
ried on  by  Both,] — ^The  wife  of  the  defendant 
managed  and  worked  his  cheese  factory. 
With  the  object  of  taking  away  customers 
frofft  the  plaintiff,  who  was  in  the  same  busi- 
neps,  she  stated  that  he  gave  bad  measure, 
and  did  so  in  the  presence  of  her  husband, 
who  made  the  same  statement.  The  plaintiff 
brought,  on  account  of  these  statements,  an 
action  lor  damages  against  the  husband  and 
wife,  but  without  conclusion  against  the  lat- 
ter:— ^Held,  that  the  husband  is  responsible 
for  the  acts  of  his  wife  during  the  tacit  exe- 
cution of  the  duties  he  has  intrusted  her 
i  with,  and  therefore  for  the  damages  which 
,  she  has  caused  by  uttering  injurious  words 
I  against  some  person,  even  if  no  special  con- 
I  elusions  have  been  taken  against  her  by  the 
!  action.  Dubuc  v.  Trottier,  Q.  R.  19  S.  G. 
>  202. 


Tort  of  Hvsbftad — Keeping  Vicioue  Dog 
— Separate  Property  of  Wife.] — ^A  wife, 
separate  as  to  property,  is  liable  for  dam- 
ages caused  by  a  vicious  dog  belonging  to  her 
husband,  and  harboured  at  the  common  domi- 
cil which  is  her  private  property,  particularly 
when  it  is  proved  that  the  dog  was  so  har- 
boured not  only  without  any  objection  or  pro- 
test on  her  part,  but  with  her  full  consent  and 
approval,  notwithstanding  that  she  had  full 
knowledge  of  the  dangerous  character  of  the 
dog.    Hugron  v.  Statton,  Q.  R.  18  S.  C.  20O. 

Torte  of  "Wlf e — Community — Participa- 
tion— Defamation,] — ^A  husband  in  general 
is  not  responsible  for  the  torts  or  quasi-torts 
committed  bv  his  wife,  nor  is  the  community 
responsible  for  them.  2.  Tbere  is  no  excep- 
tion to  this  rule  except  when  the  husband 
has  acted  as  his  wife's  accomplice  or  has 
participated  in  the  tort  or  quasi-tort  by  hav- 
ing aided,  ordered,  or  authorised  her.  3.  In 
this  case  (slander),  the  husband  having  or- 
dered his  wife  to  be  silent  and  to  go  into  the 
house  as  soon  as  he  understood  what  she  was 
saying,  there  was  no  fault  or  complicity  on 
his  part,  and  therefore,  no  responsibili^  of 
the  husband  or  of  the  community  for  the 
wrong  committed  by  the  wife,  rortier  v. 
Demere,  Q.  R.  21  S.  C.  548. 


VI.  Mabbiage  Contract. 

After-aeqnired  Property  —  Donatio 
Mortis  Causa — Separation  —  Replevin — Par- 
ties,]— ^A  marriage  contract  stipulated  that 
"all  the  furniture  which  should  be  brought 
at  any  time  into  the  dwelling-house  of  the 
future  husband  and  wife,  by  either  one  of 
them,  should  belong  to  the  future  wife."  A 
separation  de  corps  having  been  adjudged  be- 
tween the  husband  and  wife,  the  wife,  accom- 
panied by  her  father,  went  to  the  house  of 
the  husband,  and  removed  the  furniture, 
which  she  alleged  belonged  to  her  by  virtue 
of  the  clause  above  quoted,  and  this  furniture 
was  transferred  to  the  house  of  her  father, 
where  she  lived.  The  husband  replevied  the 
furniture  in  an  action  brought  against  the 
father  and  daughter: — Held,  that  the  clause 
quoted  constituted  a  gift  of  future  property, 
mortis  causa,  and.  therefore,  the  furniture 
remained  the  property  of  the  husband  until 
his  death.  That,  in  the  circumstances,  the 
husband  was  right  in  bringing  his  action 
against  both  his  wife  and  her  father. 
Goyette  v.  Leclerc,  Q.  R.  23  S.  C.  542. 
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After-aequired  Property^ — Conieataiion 
of  Oppontian — Donatio  Mortis  Causa.] — ^A 
gift  to  tbe  wife  of  all  the  hous^old  furniture 
in  the  dwelling-house  of  the  husband  and  wife 
is  a  gift  of  property  present  and  future,  which 
is  not  a  gift  mortis  causft,  but  which  takes 
effect  at  an^  time,  and  there  is  nothing 
illegal  or  immoral  about  it.  2.  It  may  be  al- 
lege in  answer  to  the  contestation  of  an 
opposition,  based  upon  such  a  gift,  that  cer^ 
tain  of  the  effects  were  bought  by  the  hus- 
band after  the  marriage  for  his  wife  to  re- 
place like  effects  which  had  been  sold,  this 
answer  being  an  explanation  of  an  allegation 
of  the  opposition  raised  by  the  contestation. 
AUan  V.  Triheu^  o  Q.  P.  R.  298,  Q.  R.  24 
S.  a   12. 

Ante-nvptial  Contract — Specific  Per- 
formance— Will  —  ^^Voluntarily" — Executor 
— Costs.] — A  woman,  in  consideration  of  a 
man  marrying  her,  promised  him  that  she 
would  make  him  her  sole  heir:  he  married 
her,  and  after  marriage,  in  acknowledgment 
of  the  ante-nuptial  contract,  she  signed  a 
writing  stating  '  I  voluntarily  promised  .  . 
before  and  after  marriage  that  I  would  make 
him  my  sole  heir  .  .  by  virtue  of  this 
contract  he  is  my  sole  heir.'  She  died  having 
(after  the  acknowledgment)  disposed  of  her 
estate  by  will  to  the  exclusion  of  her  hus- 
band : — ^Held,  that  the  ante-nuptial  agreement 
was  a  binding  contract  on  the  part  of  the 
woman  to  leave  by  will  her  property  to  her 
husband,  and  should  be  specifically  per- 
formed; and  that  '^voluntarily*'  in  the  ac- 
knowledgment meant  **of  her  own  free  will." 
— ^Held,  also,  on  the  facts,  that  the  executor 
named  in  the  will  acted  reasonably  in  de- 
fending the  action  and  resisting  the  appeal, 
and  was  therefore  entitled  to  charge  the 
estate  for  his  costs.  Baser  v.  McQuade,  11 
B.  C.  R.  161. 

Oomasnmity — Stipulation  for  Usufruct  of 
Survivor — Registration,] — ^A  contract  of  mar- 
riage provided  that  there  should  be  universal 
communitjr,  and  also  stipulated  a  donation  to 
the  surviving  consort  of  the  usufruct,  during 
life,  of  all  property  existing  at  the  dissolu- 
tion of  the  community  by  the  death  of  the 
consort  dying  first.  Nothing  existed  in  the 
community,  at  the  date  of  its  dissolution, 
that  would  not  have  formed  part  of  it  by 
mere  operation  of  law : — ^Held,  that  the  stipu- 
lation, in  such  marriage  contract,  of  usu- 
fruct in  favour  of  the  surviving  consort,  al- 
though described  as  a  donation,  is  not  a  dona- 
tion but  a  marriage  covenant,  and  is  not 
subject  to  the  formality  of  registration.  Art. 
1411,  C.  C.  Huot  V.  Bienvenu,  Q.  R.  21 
S.  G.  341. 

Coaatmetion — "Meuhles  et  Effeis  Mohi- 
Uers** — Money  in  Bank.] — Unless  the  context 
clearly  indicates  the  contrary,  the  words 
^'meubles  et  effets  mobiliers"  in  a  marriage 
contract  comprise  money  deposited  in  a  bank. 
Sdbourin  v.  Montreal  City  and  District  Sav- 
ings  Bank.  Q.  R.  21   S.  C  391. 

Donation  a  Camae  de  Mort — Creditors 
of  Hushand.] — A  gift  to  the  wife  in  a  mar- 
riage contract,  "of  all  the  furniture  and  fur- 
nishings which  the  expected  husband  will 
have  in  his  dwelling  at  the  time  of  his  death," 
is  a  gift  of  goods  in  the  future,  and,  there- 
fore, made  ft  cause  de  mort.  This  grant  takes 
effect  only  on  the  death  of  the  husband,  and 


in  his  lifetime  the  wife  has  no  right  to  the 
goods  granted;  she  has  no  title  to  prevent 
the  seizure  and  sale  thereof  at  the  suit  of 
the  creditors  of  the  husband.  Dorval  v.  Pr& 
fontaine,  Q.  R.  14  K  .B.  80. 

Donation  of  Chattels — Time  of  Taking 
Effect — Death  of  Hushand — Rights  of  Credi- 
tors in  Lifetime.] — ^A  clause  in  a  marriage 
contract  providing  that,  *'In  consideration  of 
the  honest  ^nd  sincere  affection  which  the  in- 
tended husband  bears  towards  the  Intended 
wife,  he  makes  a  donation  to  her  of  all  his 
furniture,  furnishings,  and  movable  effects 
to  be  actually  found  in  his  dwelling  house, 
and  also  of  all  such  furniture,  furnishings, 
and  movable  effects  which  the  intended  hus- 
band may  in  the  future  have  in  his  dwell  in  sr 
house,"  does  not  amount  to  a  gift  in  favour 
of  the  donee  taking  effect  in  the  lifetime  of 
the  donor,  but  should  be  considered  a  gift 
"&  cause  de  mort,"  which  would  take  effect 
only  at  the  death  of  the  husband,  and,  as  a 
consequence,  the  goods  thus  given,  becoming 
the  propertv  of  the  wife  only  at  the  death 
of  the  husband,  can  be  seized  and  sold  to 
satisfy  a  judgment  against  the  latter.  Pri- 
fontaine  v-  Dorval,  Q.  R.  26  S.  C.  301. 

Donaire  Preflac  Une  Fois  Paye  et  Sans 
Betonr — Civil  Code — Interest  of  Wife — In- 
terest of  Children,] — A  clause  in  a  marriage 
contract,  made  before  the  coming  into  foroe 
of  the  Oivil  Code,  by  which  the  husband  gives 
his  wife  the  sum  of  $4,000,  douaire  prefix 
une  fois  pay6  et  sans  retour,  interpreted 
according  to  the  law  prior  to  the  Ck>de,  does 
not  import  a  departure  from  the  well  estab- 
lished principle  underlying  dower,  of  usufruct 
in  the  wife  and  property  in  the  diUdren ;  and 
therefore  the  children  have  a  vested  proprie- 
tary interest  in  the  dower  and  become  entitled 
to  claim  it  on  the  death  of  the  parents. 
Birks  v.  KirkpatHck,  Q.  R.  27  S.  C.  51. 

Gift  Dnrlns  OoTertnre— -Seizure  by  ex- 
ecution creditor.  Shuttleworth  v.  McOilli- 
vray,  2  O.  W.  R.  250,  5  O.  L.  R.  536. 

CKft  to  "Wife — Contemplation  of  Death 
— Creditors.] — ^A  clause  in  a  marriage  con- 
tract, stipulating  that  all  household  effects 
and  furniture  which  shall  at  any  time  be 
brought  into  the  conjugal  domicil  by  either 
of  the  consorts  shall  belong  to  the  wife,  is 
neither  a  gift  of  present  property,  nor  a 
gift  of  future  property  made  in  contemplation 
of  death  permissible  in  a  marriage  contract, 
but  purports  to  be  a  gift  of  future  property 
inter  vivos,  and  is  illegal  and  of  no  effect.  . 
Moreover,  such  stipulation  is  void  inasmuch 
as  it  would  enable  the  husband  to  confer  bene- 
fits upon  his  wife  during  the  marriage,  con- 
trary to  the  terms  of  Art.  1265,  C.  C.  The 
husband  has,  therefore,  a  right,  notwithstand- 
ing such  clause,  to  oppose  the  seizure,  by  a 
judgment  creditor  of  his  wife,  of  articles  of 
furniture  acquired  by  him  after  the  marriage 
and  brought  into  the  common  domicil.  Judg- 
ment in  Q.  R.  16  S.  0.  273  reversed.  Des- 
rochers  v.  Rogf,  Q.  R,  18  S.  C  70. 

Oif t  to  "Wif e — Expenditure  in  Purchase 
of  Land — Deed  —  Notice  —  Registration — 
Rights  of  Mortgagee — Rights  of  Children 
of  Marriage.] — ^The  husband  by  the  mar- 
riage contract  promised  to  expend,  within 
five  years,  $7,000,  which  he  gave  to  his 
wife   (separate  as  to  property),  in  the  pur- 
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chase  of  an  immovable  in  the  name  of  the 
wife,  but  in  which  she  should  have  only 
the  usufruct,  and  the  children  the  prop- 
erty. After  the  marriage,  the  wife,  with 
the  authorization  of  her  nusband,  bought  an 
immovable  in  her  own  name.  There  was 
nothing  either  in  the  deed  of  sale,  nor  in 
any  other  writing,  which  shewed  that  this 
purchase  was  made  with  the  money  of  the 
husband,  or  with  the  sum  given  in  the  mar- 
riage contract;  on  the  contrary,  everything 
shewed  that  it  was  the  wife  who  was  par- 
chasing  for  herself  and  with  her  own  money, 
and  so  the  matter  appeared  at  the  registry 
office.  Afterwards  the  wife  borrowed  money 
from  the  plaintiff,  and,  with  the  authoriza- 
tion of  her  husband,  hypothecated  the  immov- 
able as  her  absolute  property  to  the  plain- 
tiff. The  plaintiff  having  caused  the  immov- 
able to  be  seized  under  his  execution  against 
the  wife,  her  children  claimed  it  by  virtue  of 
the  marriage  contract,  and  they  proved  orally 
that  the  intention  of  the  husband  and  wife, 
at  the  time  of  the  purchase,  was  to  make  it 
in  order  to  conform  to  the  contract  of  mar- 
riage, and  that  the  husband  had  himself  fur- 
nished the  purchase  money  in  fulfilment  of 
the  contract: — Held,  that  the  didm  of  the 
children  could  not,  upon  such  testimony, 
prevail  against  the  plaintiff;  that,  in  order 
to  prevail  against  him,  the  deed  of  sale  or 
some  other  registered  deed  should  have  men- 
tioned that  the  purchase  was  made  with  the 
sum  given  by  the  husband  to  the  wif^;  that 
the  plaintiff,  in  consequence,  had  the  right 
to  cause  the  whole  of  the  immovable  to  be 
sold  as  the  property  of  the  wife.  Oaudreau 
V.  Tetu,  Q.  R.  20  S.  C.  402. 

Gift  to  "Wife — Future  Payment — Insol- 
vency of  Husband — Ranking  on  Estate — Re- 
gistration— Creditors — -Loan  hff  Wife,] — In  a 
marriage  contract  the  giving  by  the  future 
husband  to  his  future  wife  of  a  sum  of 
money  which  she  *'shall  have  and  take,  when 
it  shall  please  her,  sur  les  plus  clairs  et  ap- 
parent biens  of  the  future  husband,"  is  law- 
ful when  such  gift  has  been  made  without 
fraud,  when  the  husband  was  not  insolvent 
at  the  time  of  the  contract^  and  when  the 
debt  of  the  creditor  contesting  the  ^ift  did 
not  exist  at  such  time,  and  the  wife  can 
claim  such  sum  at  the  time  of  the  subsequent 
insolvency  of  the  husband  and  rank  therefor 
with  the  other  creditors  of  the  husband  upon 
the  estate.  2.  The  marriage  contract  may  be 
set  up  in  opposition  to  the  subsequent  credi- 
tors of  the  husband,  if  it  has  been  registered 
at  the  place  where  the  husband  and  wife 
had  their  domicil  at  the  time  it  was  entered 
into,  even  when  it  has  not  been  registered  un- 
til later  at  the  place  where  the  bankruptcy 
has  been  declared.  3.  A  contract  of  loan  be- 
tween husband  and  wife  is  valid,  and  the 
wife  can  claim  the  sum  lent  against  the  estate 
of  the  husband  equally  with  the  other  credi- 
tors. In  re  Denis  and  Kent,  Q.  R.  18  S.  C. 
436. 

Gift  to  Wife — Insolvencff  of  Husband — 
Dower — Renunciation  of — Hypothec — Regis- 
tration.]— ^A  gift  in  a  marriage  contract  by 
the  intending  husband  to  his  intended  wife, 
of  the  furniture  and  household  effects  gar- 
nishing the  common  domicil,  is  deemed  to  be 
by  gratuitous  title,  and  is  invalid  as  against 
a  creditor  of  the  husband,  donor,  who  was 
insolvent  at  the  time  of  the  marriage.  2. 
Dower,   whether  customary   or  conventional, 


is  not  a  gift  but  a  debt,  and  is  by  onerous 
title.  This  rule  applies  to  conventional  dower 
even  when  it  exceeds  the  customary  dower 
which  it  replaces.  3.  Renunciations  to  dower 
are  to  be  very  strictly  construed  in  favour 
of  the  wife;  and  even  where,  as  in  the  pre- 
sent case,  the  marriage  contract  contains 
what  purports  to  be  a  renunciation  to  dower, 
whether  customary  or  prefix,  the  stipulation 
of  a  life  rent  payable  to  the  wife,  which  rent 
is  expressly  stated  to  be  in  lieu  of  dower, 
is  in  effect  a  stipulation  of  conventional 
dower,  and  is  governed  by  the  same  rules 
which  govern  dower.  Such  stipulation  can- 
not, therefore  be  set  aside  by  a  creditor  with- 
out proving  knowledge  by  the  wife  of  her 
husband's  insolvency  at  the  date  of  the  mar- 
riage. 4.  The  wife  has  no  legal  hypothec  to 
secure  the  payment  -  of  conventional  dower, 
and  the  registration  of  a  mere  notice,  as  pro- 
vided for  legal  hypothec,  without  description 
of  the  property  affected,  does  not  charge  the 
husband's  property  with  a  hypothec  in  &vour 
of  the  wife.  Turgeon  y.  Shannon^  Q.  R.  20 
S.  C.  135. 

• 

UmiTonud  Oomiiialty — Don  Mutuel — 
RegistraUonJ] — ^A  marriage  contract  con- 
tained a  clause  whereby  the  contracting  par- 
ties made  to  each  other  a  mutual  gift  of  all 
the  property  which  might  belong  to  the  one 
who  should  die  first,  '*en  jouir  en  usufruit 
sa  vie  durant  &  sa  caution  juratoire  et  gar- 
dan  t  vidrit^."  The  only  property  affected 
belonged  to  the  community: — ^Held,  that  the 
donation  was  within  Art.  1411,  O.  O.,  and 
did  not  require  registration,  as  the  clause  was 
diviHiMo.  ail'!  the  stipulation  as  to  universal 
community  merely  a  marriage  covenant,  and 
not  subject  to  the  rules  and  formalities  applic- 
able to  gifts.  Judgments  in  Q.  R.  21  S.  C 
341  and  12  K.  B.  44,  affirmed.  Huot  ▼.  Bien- 
venu,  33    S.   C.   R.  370. 


VII.  Matrimonial  Offeitcbs. 

Adultery  of  "Wife — Mourning,] — ^The 
mourning  equipment  of  the  wife  is  part  of 
her  portion  as  survivor,  and  a  wife  who  has 
been  adjudged  guilty  of  adultery  cannot  re- 
cover the  value  of  such  mourning  (deuil) 
from  the  heirs  of  her  husband.  Bradley  v. 
Minard,  Q.  R.  18  S.  C.  382. 

Alienation   of   Hmsband's   ASeetiona 

— ^Ac^ton  for  —  Summary  Dismissal] — The 
plaintiff  sued  another  woman  for  alienating 
her  husband's  affections,  committing  adultery 
with  him,  and  inducing  him  to  leave  the 
plaintiff  and  go  to  a  foreign  country,  whereby 
she  was  deprived  of  his  support  and  services 

i  and  of  the  statutory  right  to  proceed  against 
him  for  non-support: — ^Held,  following  Lel- 

:  lis  V.  Lambert.  24  A.  R.  653,  that  the  action 
would  not  lie;  and  a  summai^  order  was 
made  under  Rules  259-261  striking  out  the 
statement  of  claim  as  disclosing  no  reason- 
able cause  of  action,  and  dismissing  the  ac- 
tion. Laicry  v.  Tuckett-Laicry,  2  O.  K  R. 
162. 


Giiminml    ConveraAtion  —  Damages — 

Limitation  of  Actions,] — The  Statute  of 
Limitations  is  not  a  bar  to  an  action  for 
criminal  conversation  where  the  adulterous 
intercourse  between  the  defendant  and  the 
plaintiff^s   wife   has   continued   to   a   period 
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within  six  years  from  the  time  the  action  is 
brought: — Quaere,  Does  the  statute  only  be; 
gin  to  run  when  the  adulterous  intercourse 
ceases,  or  is  the  plaintiff  only  entitled  to 
damages  for  intercourse  within  six  years  pre- 
ceding the  action?  Judgment  in  27  A.  R. 
703,  21  Occ.  N.  19,  affirmed.  Bailey  V.  King, 
21  Occ.  N.  399,  SI  S.  C.  R.  338. 


VIII.  Sepabate  Estate  of  Wife. 

Action  by  "Wife  aeainst  Hvabaad — 

PromisBory  Note — Indorsement — Contract,] — 
In  18ISE2  the  respondent  made  a  promissory 
note  for  $10,000  in  favour  of  J.  L.,  payable 
on  demand.  This  note  was  indorsed  by  the 
payee  to  her  sister,  the  maker's  wife.*  In 
1^9  an  action  was  brought  on  the  note  by 
the  indorsee  against  her  husband,  the  maker, 
which,  at  the  trial  was  dismissed  on  the 
ground  that  the  Married  Women's  Property 
Ace  did  not  authorize  such  an  action:  19 
Occ.  N.  326.  On  appeal  to  the  Court  en 
banc  the  Judges  were  equally  divided  in  opin- 
ion, and  ^e  judgment  at  the  trial  stood 
affirmed:  20  Occ  N.  136,  32  N.  S.  Reps.  1. 
By  R.  S.  N.  S.,  5th  ser.,  c.  94,  a  married 
woman  in  Nova  Scotia  holds  her  separate  per- 
sonal property,  not  reduced  into  possession 
by  her  husband,  as  if  she  were  a  feme  sole, 
and  the  Act  of  1896^  c.  22,  gives  her  the  same 
civil  remedies  against  every  person,  induding 
her  husband,  as  an  unmarried  woman  has: — 
Held,  reversing  the  judgment,  that  the  note 
sued  on  was  personal  property  of  the  wife 
not  reduced  into  possession,  and  the  action 
could  be  maintained  under  the  above  Acts  by 
the  wife  against  her  husband.  Michaels  v. 
Michaels,  20  Occ.  N.  450,  30  S.  C.  R.  547. 

AdmlmUtrAtioa  by  "Wif  e  —  Agenfs 
CofnmistUm,] — ^Although  a  wife,  separ^  de 
bi^is,  can  l^  herself  do  all  acts  and  make 
all  contracts  which  concern  the  administra- 
tion of  her  property,  she  cannot,  without  the 
authority  of  her  husband,  validly  con- 
tract to  give  a  commission  to  an  agent  who 
shall  effect  a  sale  of  her  immovable  property, 
such  a  contract  not  being  an  act  of  admin- 
istration. Bourdon  v.  Bourdeau,  Q.  R.  18 
S.   C.    136. 

Cbattels  —  Domicil — Married  Women^s 
Propert$/  Ordinance,  N,  W.  T. — Construction 
— Constitutional  LatD—N,  W.  T.  Act.] — 
Whether  a  husband  and  his  wife  are  living 
together  or  apart,  her  domicil  in  legal  con- 
templation follows  his.  Where,  therefore,  a 
man  domiciled  in  the  Territories  married  in 
Ontario  a  woman  domiciled  there,  and  there- 
after they  resided  in  the  Territories,  it  was 
held,  that  as  to  furniture  belonging  to  the 
wife  brought  bv  her  to  the  Territories,  the 
question  whether  it  passed  to  the  husband 
jure  mariti  or  was  the  wife's  separate  prop- 
erty, depended  upon  the  law  of  tibe  Territor- 
ies.—Ordinance  No.  16  of  1889,  enacted: 
*<A  married  'woman  shall  in  respect  of  her 
personal  property,  have  all  the  rights  and  be 
subject  to  all  the  liabilities  of  a  feme  sole, 
and  may  alienate  and  by  will  or  otherwise 
deal  with  personal  property  as  if  she  were 
onmarHed:" — ^Held,  that  this  Ordinance  re- 
ferred only  to  such  property  of  a  married 
woman  as  was  covered  by  the  provisions  of 
Ae  T^.  W.  T.  Act,  R,  S.  C.  1888,  c.  50,  ss. 
96-40.  Conger  v.  Kennedy,  2  Terr.  L,  R. 
186";  reversed  28  S.  C.  R.  397. 


Contract — Pleading — Proof  of  Separate 
Estate.} — 'In  an  action  airainst  a  married 
woman  on  a  contract,  it  is  not  necessary 
under  the  Married  Women's  Property  Act 
of  1895  (N. 'B.)  to  allege  on  the  record,  or 
prove  on  the  trial  as  a  fact,  that  either  at 
the  time  the  contract  was  made,  or  at  the 
time  the  action  was  commenced,  she  had  or 
was  possessed  of  separate  property.  John- 
son V.  Jack,  Johnson  y.  Bank  of  Nova  8cotia, 
34  N.  B.  Reps.  492. 

Eatate  of  Deceased  "Wif e — Liability  for 
funeral  expenses — Married  Woman's  Prop- 
erty Acts — ^Duty  of  husband — ^Indemnity.  Ke 
Sea    (B.C.),   1   W.  L.  R.  460. 

judgmeiLt   against   Married   'Woauui 

—  Payable  out  of  Separate  Estate  —  Pro- 
ceeds of  Insurance  Policy  on  Life  of  Hus- 
band— Trust  in  Favour  of  Wife.] — The  de- 
fendant judgment  debtor  was  named  as  sole 
beneficiary  in  the  contract  of  insurance  upon 
the  life  of  her  husband,  and  sec.  159  of  the 
Insurance  Act,  R.  S.  O.  1897  ch.  103,  in 
such  cases  enacts  that  "such  contract  shall 
(subject  to  the  right  of  the  assured  to  appor- 
tion or  alter  as  hereinafter  enacted)  create 
a  trust  in  favour  of  the  said  beneficiary  or 
beneficiaries,  according  to  the  intent  so  ex- 
pressed or  declared;  and,  so  long  as  any  ob- 
ject of  the  trust  remains,  the  money  payable 
under  the  contract  shall  not  be  subject  to  the 
control  of  the  assured,"  etc : — ^Held,  the  effect 
of  this  section  was  to  create  a  statutory  trust 
of  the  money  payable  under  the  policy  in 
favour  of  the  wife  without  restraint  upon 
anticipation,  but  subject  to  be  defeated  upon 
the  happening  of  either  of  two  contingencies, 
the  wife  predeceasing  her  husband,  or  the 
revocation  of  her  appointment  aa  beneficiaiy 
and  appointment  of  a  child  or  children  in 
her  place  as  beneficiary  under  s.  160  of  the 
Insurance  Act.  Neither  of  these  contingen- 
cies happened,  and  upon  the  death  of  the  hus- 
band, the  absolute  right  to  the  money  became 
vested  in  the  wife.  Her  original  interest  in 
the  trust  was  separate  property  within  the 
contemplation  of  the  Married  Women's  Prop- 
erty Act,  and  it  necessarily  follows  that  the 
fruits  of  the  trust  must  also  be  regarded  as 
separate  property,  and  as  such  liable  to 
satisfy  the  judgment  obtained  by  plaintiffs. 
Doull  V.  Doelle.  4  O.  W.  R.  525,  5  O.  W. 
R.  238,  253,  413,  6  O.  W.  R,  39,  10  O.  L. 
R.  411. 

Iiaad  Acquired  by  "Wif e  —  Separate 
property— Seizure  of  crops  by  execution  cre- 
ditor of  husband — Work  done  by  husband  on 
land.  Harvey  v.  Silzer  (N.W.T.),  1  W.  X». 
R.  360. 

Married  WomaA'a  Property  Act  OB. 

O.) — Summary  application  for  delivery  up 
of  title  deeds — ^I^d  Registry  Act  Amend- 
ment Act  (BIO,  1905,  8.  46.  Re  Mellor 
(B.C.),  2  W.  L.  R.  17. 

Mortgage  by  "Wife  to  Secure  Loan 
to  Hmsbaad — Nullitff — Consequent  NuUity 
of  Security — Principal  and  Surety — Status  of 
Surety  to  Invoke  NuUity,] — A  hypothec  given 
by  a  married  woman  upon  persona]  property 
to  secure  the  payment  of  a  loan  made  to 
her  husband,  in  order  to  enable  the  latter 
to  make  a  composition  with  his  creditors, 
among  whom  is  the  lender,  is  null  and  void, 
being  in  contravention  of  art.  1301,  C.  C.    2. 
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8uch  nullity  being  absolute  and  d'ordre  pub- 
lic, involves  the  nullity  of  everything  which 
is  attached  to  it;  and  in  this  case,  the  se- 
curity given  to  guarantee  the  obligation  of  the 
wife  is  a  subsidiary  obligation,  depending 
upon  the  existence  of  the  principal  obliga- 
tion, and  consequently  the  nullity  of  the  prin- 
cipcd  obligation  necessarily  involves  the  nul- 
lity of  the  security.  3.  An  obligation  pro- 
hibited by  law  is  not  a  natural  obligation,  and 
it  cannot  be  the  subject  of  security.  4.  Such 
nullity,  being  d'ordre  public,  is  inherent  in 
the  debt;  it  is  an  infirmity  in  the  debt  which 
the  surety  may  invoke  as  well  as  the  wife 
herself.  iSutherland  v.  BSrard,  Q.  B.  13  K. 
•  B.    128. 

MortffAce  for  Benefit  of  HuVaad — 

Burden  of  Proof,] — ^By  the  true  construction 
of  art.  1301  of  the  Civil  Code  of  Lower  Can- 
ada, a  wife's  mortgage  of  her  separate  prop- 
erty is  void,  both  as  to  the  debt  contracted 
and  as  to  the  disposition,  if  it  is  in  any  way 
for  her  husband's  purposes.  Ignorance  on 
the  part  of  the  lender  that  the  money  was 
borrowed  for  the  husband's  purposes  is  of  no 
avail,  and  the  burden  is  on  him  to  prove  that 
it  was  not  so  borrowed.  Judgment  in  Trust 
and  Loan  Co.  v.  Kerouack,  Q.  R.  12  K.  B. 
281,  affirmed.  Truti  and  Loan  Co,  of  Can- 
ada v.  Qauikier,  [1904]  A.  C.  94. 

ObliffAtioiia  Undertaken  for  Hus- 
band— Prom%99ory  Notes — Burden  of  Proof 
— Preeumption.] — Although  the  obligation  of 
the  wife  who  is  separate  as  to  property,  when 
she  binds  herself  with  her  husband,  is  not 
null  if  the  obligation  be  for  her  own  business 
and  profit,  the  burden  of  proof  is  on  the  cre- 
ditor to  establish  that  it  was  for  her  business 
and  profit,  and  in  the  absence  of  such  proof 
the  presumption  is  that  she  bound  herself 
for  her  husband.  2.  The  wife  separate  as  to 
property  will  not  be  condemned  on  promissory 
notes  signed  by  her,  which  were  either  re- 
newals of  notes  made  and  signed  by  her  hus- 
band alone,  or  which  were  given  for  goods 
furnished  on  the  husband's  order,  and  charged 
to  him  in  the  books  of  the  creditor.  Mc- 
Clatchie  v.  Gilhert,  Q.  R.  24  S.  C.  387. 

Personal  Property  —  Jus  Disponendi — 
Matrimonial  Domicil — Conflict  of  Latcs.] — 
The  law  of  the  matrimonial  domicil  regu- 
lates the  rights  of  the  husband  and  wife  as 
to  the  movable  property  of  either  of  them: 
— Held,  therefore,  where  the  matrimonial  do- 
micil was  Ontario,  that  personal  property 
which  by  the  law  of  Ontario  was  the  separate 
propertv  of  the  wife,  remained  such  on  the 
removal  of  the  parties  to  the  Territories ;  and 
furthermore  was  subject  to  the  provisions  of 
the  Ordinances  of  the  Territorial  Legislature, 
subsequently  passed,  relating  to  the  personal 
property  of  married  women.  Brooks  v. 
Brooks,  2  Terr.  L.  R,  289. 

Bents  and  Profits  —  Sale  of  Land  — 
Necessity  for  Concurrence  of  Husband,] — A 
married  woman  married  before  the  commence- 
ment of  the  Married  Women's  Property  Act, 
58  V.  c.  24.  is  entitled  under  s.  4  (1)  to  the 
rents  and  profits  of  her  real  estate  during 
her  life,  but  may  not,  without  the  concur- 
rence of  her  husband,  dispose  of  her  real 
estate  so  as  to  deprive  the  husband  of  his 
tenancy  by  the  curtesy.  Dehvry  v,  Dehury, 
21  Occ.  N^.  310.  2  N.  B.  Eq.  Reps.  278. 


gale  of — Payment  of  Hushandl's  Debt — 
Nullity  —  Reimbursement  of  Purchaser.] — 
A  married  woman,  separate  as  to  property, 
may  sell  one  of  her  immovables  to  pay  the 
debt  of  her  husband — ^in  this  case  to  secure 
the  liberation  of  her  husband  then  under  ar- 
rest at  the  suit  of  one  of  his  creditors— and 
such  sale  does  not  fall  under  the  prohibition 
of  art.  1301,  C.  C.  2.  In  any  event,  even  if 
the  wife  could  assert  the  nullity  of  the  sale, 
she  could  succeed  in  the  action  only  upon 
offering  to  reimburse  the  purchaser  the 
amount  which  he  has  paid  her,  over  and 
above  the  price  of  sale,  to  extinguish  her  per- 
sonal debt.  De  Kerouack  v.  Oauthier,  Q,  R. 
20  S.  C.  320. 


I  • 


^ —  Consent  of  Hus- 
band— Certificate — Place  of  Doing  Business.) 
— Under  the  provisions  of  B.  S.  N.  S.,  5tn 
ser.,  c.  94,  s.  63,  when  a  married  woman  does, 
or  proposes  to  do,  business  on  her  separate 
account,  in  addition  to  filing  her  husband's 
consent  thereto,  she  is  to  record  a  certificate 
in  writing  setting  forth  her  name  and  that  of 
her  husband,  the  nature  of  the  business,  nn<l 
the  place  where  it  is,  or  is  proposed,  to  be 
carried  on,  and  giving,  "if  practicable,"  the 
street  and  the  number  on  the  street;  nnd 
where  the  nature  of  the  business,  or  the  place 
where  it  is  carried  on,  is  changed,  a  new  cer- 
tificate shall  be  filed  accordingly.  The  plain- 
tiff, who  carried  on  business  as  a  grocer  in 
a  city,  under  a  license  from  her  husband,  en- 
abling her  to  carrv  on  such  business,  filed  a 
certificate  giving  the  particulars  required  b> 
the  Act.  except  as  to  the  street  and  the  num- 
ber on  the  street,  as  to  which  it  was  set  out 
that  it  was  not  practicable  to  do  so,  as  the 
premises  had  not  yet  been  selected.  Qoods 
claimed  by  the  plaintiff  as  her  separate  pro- 
perty having  been  levied  upon  by  the  de- 
fendant, as  sheriff  of  the  county,  under  a 
writ  of  execution  for  the  husband^s  debt: — 
Held,  that  it  was  incumbent  upon  the  plain- 
tiff to  select  the  premises  before  filing  her 
certificate,  the  provision  being  intended  to 
apply  not  onlv  to  towns  having  streets  named 
and  numbered,  but  to  towns  which  had  not 
streets  so  named  and  numbered: — H^d,  also, 
that  the  words  *the  place"  meant  the  place 
m  the  city,  town,  or  municipality  where  it 
was  proposed  to  do  the  business,  and  that 
where  the  place  was  changed  a  new  certifi- 
cate must  be  recorded.  Pearce  v.  ArohihM, 
84  N.  S.  Reps.  543. 

SheriiTs  Bale  —  Purchase  by  Husband 
-^Folle  EncMre.]  —  A  husband,  s6par6  en 
biens,  may  validly  purchase  at  a  sheriiTs  sale 
an  immovable  belonging  to  his  wife;  and,  if 
he  fails  to  pay  the  price,  the  usual  proceed- 
ings for  resale  may  be  taken  against  him. 
Buchanan  v.  O'Brien,  Q,  R.  18  S.  O.  343. 


IX.   SEPABA.TION. 


Abandonment  of  One  Claiat  —  Pro- 
ceeding with  the  Other  —  Allegations  Re- 
quired— Notice.] — In  an  action  for  separa- 
tion from  bed  and  board  and  as  to  property 
the  plaintiff  may  abandon  her  claim  for  sepa- 
ration from  bed  and  board  and  proceed  with 
that  for  separation  of  goods  only,  provided 
always  that  the  allegations  in  the  action  and 
the   conclusions   to   be   drawn   therefrom  be 
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stated  in  a  manner  to  jnstify  the  latter  claim, 
and  that  the  notice  required,  in  cases  of  sei>a- 
ration  of  goods,  to  be  given  in  the  newspapers, 
has  been  given.  RieUe  v.  Duhreuil,  7  Q.  IP. 
R.  66. 

Action  tor  —  Evidence  of  Parties,} — In 
AO  action  for  separation  de  corps  the  husband 
and  wife  may  be  heard  as  witnesses,  even  in 
support  of  the  action.  Talbot  v.  OuHmariin, 
g.  R.  10  K.  B.  664. 

Aotiom  for  —  Misnomer  of  Wife— Wife 
Separate  as  to  Property — Marriage  Contract 
— Ewcluwion  from  Oommuniiu — Exception  to 
Form.} — A.  husband  sued  for  sepluration  from 
bed  and  board  cannot  object  that  all  the 
prenomens  of  his  wife  are  not  set  out,  espe- 
cially where  the  marriage  contract  and  ex- 
timet  from  the  marriage  register  are  filed, 
and  where  she  uses  the  prenomen  by  which 
she  is  known,  and  which  is  mentioned  in  her 
petition  pour  ester  en  justice.  2.  The  fact 
that  a  woman,  suing  for  separation  from  bed 
and  board,  is  described  in  the  writ  as  sepa- 
rate as  to  property,  whilst  in  the  contract  of 
marriage  (which  she  has  not  alleged)  exclu- 
sion from  communitv  is  stipulated  for,  is  not 
a  ground  for  exoepnon  to  the  form.  Roy  v. 
Quesneh  7  Q.  P.  R.  136. 

AotloiL  for  —  Particulars.} — A  wife  su- 
ing for  a  separation  from  her  husband  will 
be  ordered  to  give  particulacs  shewing  when 
and  how  her  husband  has  seriously  injured 
her,  and  in  what  way  he  has  rendered  an 
existence  tn  answer  impossible  and  insup- 
portable by  her;  indicating  in  what  circum- 
stances or  with  what  person  he  has  held 
slanderous  conversations  chained  against  him, 
and  in  what  circumstances  he  refused  to  an- 
swer when  she  spoke  to  him.  Melanin  v. 
B^dardy  4  Q.  P.  R.  147. 

Aotlon  for — Trial — Reconciliation — Pre- 
liminary Hearing,} — 'Where,  in  an  action  for 
separation  de  corps,  the  parties  have,  with 
the  assent  of  the  Court^  divided  the  hearing 
to  allow  one  of  the  parties,  who  alleges  a  re- 
conciliation, to  prove  the  facts  constituting 
it,  reserving  the  right  to  prove  the  other  facts 
alleged  by  the  parties,  after  adjudication  up- 
on the  reconciliation,  the  opposite  party  will 
not  be  permitted  to  reopen  the  hearing  to 
prove  facts  having  nothing  to  do  with  the 
reconciliation  before  adjudication  by  the 
Court  upon  this  first  question.  Christin  v. 
Lafontaine,  5  Q.  P.  R.  198. 

AHmeatary  AUoiraiioe — Authorization 
of  Wife.} — A  wife  who  is  not  authorized  to 
leave  the  conjugal  domicil  cannot  demand  an 
alimentary  allowance,  in  the  course  of  an  ac- 
tion for  separation  de  corps.  Protain  v.  Pre- 
vest,  5  Q.  P.  R  103. 

AUntentAry  AUowanoe  —  Rights  of 
Wife  against  Relatives  —  Past  DehU.} — ^A 
wife,  common  as  to  property,  abandoned  by 
her  husband,  who  is  absent  in  a  foreign 
country,  against  whom  she  has  begun  an  ac- 
tion for  separation  of  the  person,  which  is 
actually  pending,  may,  her  poverty  being 
shewn,  and  with  the  auUiorization  of  a  Judge, 
daim  against  a  relative  or  connection  who  is 
bound  to  provide  her  with  support,  an  ali- 
mentary allowance  for  herself  and  her  chil- 
dren.   2.  A  wife  who,  before  an  action  in 


which  she  claims  an  alimentary  allowance, 
has  contracted  debts  in  respect  of  the  means 
of  livelihood,  may  claim  an  alimentary  allow- 
ance in  respect  of  the  past  in  order  to  pay 
such  debts.  Oirard  v.  Vincent,  Q.  R.  21  IS. 
C.  206. 

Conserratory  Attaohntent  —  Affidavit 
for.} — A  wife  commune  en  biens  who  sues 
for  a  separation  de  corps,  to  obtain  a  con- 
servatory attachment  to  which  the  law  en- 
titles her,  ought  to  set  out  in  her  affidavit 
the  facts  which  would  entitle  her  to  a  saisie- 
arrdt  before  judgment  or  to  a  conservatory 
attachment.  Mongeau  v.  Trudeau,  7  Q.  P. 
R.  70. 

Ooaaerratory  Attaohteent  —  A^Mavit 
for.} — ^In  an  action  for  separation  from  bed 
and  board,  an  affidavit  of  the  wife,  who  is 
separate  as  to  property,  that  without  the 
benefit  of  a  conservatory  attachment  she  will 
lose  her  recourse  in  respect  of  alimony  and 
of  the  donations  made  by  the  marriage  con- 
tract, is  insufficient,  and  such  seiaure  will  be 
quashed  on  petition.  Oratton  v.  DesormierSf 
7  Q.  P.  R.  86. 


—  Facts  Anterior  to  ReconoUi- 
ation.} — Under  arts.  196  and  197  of  the  Civil 
Code,  the  plaintiff  in  an  action  for  separation 
from  bed  and  board  is  not  entitled  to  adduce 
evidence  regarding  facts  anterior  to  the  last 
reconciliation  between  the  consorts,  without 
first  having  proved  some  fact  which,  if  not 
of  sufficient  gravity  alone  to  warrant  a  sepa- 
ration, should  at  least  strongly  support  the 
demand  therefor.  Oourteau  v.  Shelly,  Q.  R. 
20  8.  C.  2ia 

Oronads  —  Insanity.}  —  The  fact  that 
the  husband  is  insane  and  unable  to  receive 
or  provide  for  his  wife  is  not  a  ground  for 
separation  from  bed  and  board,  Deneen  v. 
McLeod,  5  Q.  P.  R.  391. 

laterrention  by  Creditor  of  Huband 

—^uris^tion  in  Vacation.} — ^The  filing  of 
an  intervention  by  a  creditor  of  the  husband 
in  an  action  for  separation  as  to  property  is 
equivalent  to  an  appearance  of  the  defendant, 
and  ousts  the  Court  of  jurisdiction  to  try  and 
adjudicate  upon  the  same  in  vacation.  CMd- 
stein  V.  Schurartz,  7  Q.  P.  R  221. 

Jmdsvient  —  Execution — Third  Persons 
— Wife  taking  Lease — Authorization.} — The 
non-execution  of  a  judgment  for  separation 
de  biens  does  not  deprive  it  of  effect  except 
against  third  persons,  and  does  not  prevent 
third  persons  from  invoking  it  against  the 
wife  who  has  obtained  it.  2.  A  married  wo- 
man, s6par6e  de  biens,  who  keeps  a  boarding 
house,  may,  without  the  authorisation  of  her 
husband  or  of  the  Court,  take  a  lease  of  a 
house  to  serve  as  a  boarding  house.  Parizeau 
V.  Huot,  Q.  R  19  S.  C.  379. 

JmdKment  for  BoparAtion  de  Corps — 

Effect  as  to  Dissolution  of  Communitif — De- 
fault of  Execution — Right  to  Allege.} — The 
separation  of  property  which  follows  upon  a 
separation  de  corps,  is  without  effect  if  it 
has  not  been  executed  in  the  manner  pro- 
vided by  art.  1098,  C.  P. ;  and  the  inefficiency 
of  a  judgment  to  dissolve  the  community  may 
be  pleaded  as  well  by  the  husband  and  wife 
as  by  their  creditors.  Lafleur  y.  Marin,  Q. 
R  21  S.  C.  483. 


735 


HUSBAHS  AND  WIEE. 


736 


JmdcM^OBt  not  EMeovtod — Effect  of  m 
to  8trangtr» — Contract  of  Wife — Estepfyel — 
Action— Non-authorugQtion,} — The  nullity  of 
a  judgment  en  sdparatioD  de  biens,  not  exe- 
cuted, 18  absolute;  and  third  parties  even 
cannot  succeed  by  virtue  of  the  fact  that  the 
wife,  in  a  contract  made  between  her  and 
them,  described  herself  as  judicially  separated 
as  to  property.  2.  Default  of  authorization 
of  a  wife  commune  en  biens  makes  service  of 
process  upon  her  absolutely  void ;  such  nullity 
is  a  matter  of  public  policy  and  should  be 
taken  notice  of  by  the  Court  in  a  case  where 
the  wife  does  not  avail  herself  of  it.  Per 
Langelier»  J. — An  action  brought  against  a 
wife,  conunune  en  biens,  who  £u  falsely  re- 
presented herself  in  the  contract  upon  which 
the  action  is  based  as  s6par6e  de  biens,  and 
has  not  pleaded  the  nullity  of  the  service  by 
way  of  exception  to  the  form,  will  be  dis- 
missed, but  without  costs.  Leclaire  v.  Robert, 
3  Q.  P.  R.  549. 

liUUitio  Hubftad  —  Authorixation  of 
Wife  to  Proceed  {^gainst  Curator,}  —  The 
plaintiff,  common  as  to  property  with  her 
husband,  alleged  that  they  had  been  married 
in  1882,  and  had  been  living  apart  since  the 
year  1884,  and  that  since  that  time  she  had 
supported  herself  by  her  own  work;  that  he 
had  recently  been  interdicted  for  insanity; 
and  that  his  curator  had  obtained  a  judg- 
ment for  13,500  damages  for  personal  injuries 
suffered  by  the  husband  before  the  date  of 
interdiction.  She  asked  that  she  be  author^ 
ised  to  ester  en  justice,  in  an  action  against 
the  curator  in  his  quality,  for  separation  de 
corps  et  de  biens  from  her  husbuid : — Held, 
that  the  inability  of  a  husband  interdicted 
for  insanity  to  receive  or  provide  for  his  wife 
is  not  a  ground  to  support  an  action  by  the 
wife  for  separation  from  bed  and  board,  and 
no  legal  grounds  were  alleged  for  a  judicial 
authorisation  of  the  wife  to  bring  such  ac- 
tion against  the  husband's  curator.  Deneen 
V.  McLeod,  Q.  R.  21  S.  a  54. 

MalAdmiaistrAtioiL    of     HuilimBd.] — 

Where  the  dissipation  of  the  husband  or  his 
maladministration  of  the  revenues  of  his 
wife's  property  renders  it  impossible  to  pro- 
vide for  the  needs  of  his  wife  and  children, 
or  even  make  it  seem  probable  that  it  will 
become  impossible  if  his  management  con- 
tinues, there  is  ground  for  decreeing  separa- 
tion de  biens^  although  the  corpus  of  the 
wife's  estate  is  not  really  in  peril.  Kava- 
nagh  v.  McCrory,  3  Q.  P.  R.  46. 

Pleadli&s  —  Mieconduct  —  AUmony  — 
Custody  of  CWWren.]— In  an  action  by  the 
wife  for  separation  from  bed  and  board,  the 
plaintiff  also  asked  for  an  alimentary  allow- 
ance and  the  care  of  children;  the  husband 
pleaded  admitting  some  of  the  acts  alleged 
in  the  declaration,  but  denied  the  motive  al- 
leged, and  asserted  that  the  acts  in  question 
were  caused  by  the  misconduct  of  the  plain- 
tiff herself: — Held,  that,  although  the  plain- 
tiff's misconduct  might  not  be  an  answer  to 
the  claim  for  separation,  yet  it  would  affect 
her  right  to  the  care  of  the  children  and  to 
an  alimentary  allowance;  and  a  demurrer  to 
the  plea  of  misconduct  was  overruled,  Cour- 
teau  V.  Skellp,  Q.  R.  20  S.  C.  215. 

ProTidlne  Reaidenoe  for  Wife — Con- 
jugal Domicu,] — ^In  an  action  for  separation, 
personal   and   as   to  property,   brought  by  a 


wife  against  her  husband,  the  Judge  may,  ac- 
cording to  circumstances,  in  place  of  siUot- 
ting  to  the  wife  a  provisional  residence  out- 
side the  conjugal  domicil,  authoriie  her  to 
remain  in  such  domicil,  and  order  the  hus- 
band to  leave  it.  Hubert  v.  Uickaud,  4  Q. 
P.  R.  297.       X 

ProTiaional  Aliaentary  Allowftaoo — 

Vacation,] — ^A  Judge  has  no  jurisdiction  in 
vacation  to  order  the  payment  of  a  provi- 
sional alimentary  allowance  in  an  action  for 
separation  de  corps.     Currie  v.  Cunin,  5  Q. 

P.  R.  5e. 

Roeo]Lel]iatio]&  —  Subsequent  Cruelty — 
Pleading,] — A  mere  general  allegation  as  to 
deceit  or  force  in  regard  to  a  reconciliation 
which  took  place  between  consorts,  or  as  to 
subsequent  ill-usage,  is  not  sufficient  to  justify 
proceedings  in  separation  from  bed  and  board 
within  a  few  days  of  the  reconciliation.) 
Beauchamp  v.  Leduc^  7  Q.  P.  R.  91. 

Bef ereaoe  —  Powere  of  Referee— Report 
—Community  of  Property — WiU — Intention 
—Provieion  t\at  Wife  ekM  not  Benefit  — 
Proviaion  against  Seitfure  and  Attachment — 
Public  Policy.}— ^A  referee,  appointed  by  the 
Court  with  the  object  of  determining  the 
wife's  share  in  the  property  (if  any  such  pro- 
perty existed)  as  belonging  to  the  community 
of  property  between  her  husband  and  herself, 
in  a  case  arising  as  a  sequel  to  a  judgment 
of  separation  from  bed  and  board,  for  adjudi- 
cation upon  an  application  for  confirmation 
of  his  report,  ought  to  limit  himself  to  pv- 
ing  in  his  report  a  complete  and  detailed 
statement  of  all  the  property  belonging  to 
the  husband  and  wife,  without  taking  upon 
himself  to  decide  whether  such  property  is 
included  in  the  community  of  property  or 
not,  this  being  a  question  for  the  Judge  alone 
to  decide  on  the  presentation  of  the  report 
for  confirmation.  Where  a  report  of  a  re- 
feree stated  that  certain  property  should  be 
excluded  from  the  community,  and  judgment 
was  given  directing  the  referee  to  amend  his 
report  by  inserting  therein  a  complete  and 
detailed  list  of  this  properly  so  that  it  might 
form  part  of  the  community  property,  such 
judgment  does  not  constitute  ^ose  jug6e 
when  the  report  so  amended  is  presented 
afresh  to  the  Court  for  final  adjudication  and 
confirmation.  In  ascertaining  the  intention 
of  a  testator  on  the  interpretation  of  a  will, 
regard  should  be  had  to  the  particular  cir- 
cumstances which  may  have  influenced  him, 
and  to  the  impression  bv  which  he  sought  to 
convey  his  meaning.  The  following  clause 
in  a  will,  "I  wish  it  to  be  well  and  clearly 
understood  that  .     the  said  movable 

and  immovable  properties  may  not  in  any 
manner  be  liable  for  the  support  and  main- 
tenance of  N.  T.  S.,  divorced  wife  of  the  said 
D.  A.  C,  my  son,"  is  not  contrary  to  public 
policy  or  good  morals,  as  having  the  effect  of 
protecting  a  husband  from  providing  for  the 
necessities  of  his  wife  while  he  is  provided 
with  maintenance  and  the  other  necessaries 
of  life,  the  words  "  support  and  mainten- 
ance" aforesaid  being  interpreted  in  a  wider 
sense  than  would  be  those  of  "  alimentary  al- 
lowance." »  Property  thus  devised  or  be- 
queathed to  the  husband  ought  to  be  con- 
sidered as  property  de  oommunautd.  A  clause 
in  a  will,  "  I  wish  it  to  be  well  and  dearly 
understood  that  the  property,  movable  and 
immovable,  real  and  personal,  herein  devised. 
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.  is  8o  devised  under  the  express  condition  that 
said  property,  movable  and  immovable,  real 
and  personal,  cannot  be  liable  nor  seized  nor 
sold  for  debts  now  contracted  and  to  be  con- 
tracted," makes  the  income  of  the  property 
devised  as  free  from  seizure  or  attachment 
as  the  property  itself,  although  the  testator 
did  not  add  that  they  were  made  '*  &  titre 
d'aliments."  ISiewart  v.  Caima,  Q.  R.  27  S. 
C.  1. 

RenuneiatioiL  of  Commimity — Form- 
alities— Auihorigation,]  —  The  wife's  renunci- 
ation of  the  community,  in  an  action  en 
separation  de  biens,  should  be  made  at  the 
record  office  or  before  a  notary,  and  a  renun- 
ciation made  before  a  commissioner  of  the 
Superior  Court  is  void  and  of  no  effect.  2. 
A  wife  authorized  by  a  Judge  to  sue  her  hus- 
band en  separation  de  biens,  does  not  need 
a  fresh  authorization  to  renounce  the  com- 
munity. Trudeau  v.  Lahoasiire,  4  Q.  Pi  R. 
46. 

Bemiuaoiatio]&  of  GontntVLaity — Regis- 
tration —  Absence  de  Droits  et  Reprises,] — 
The  neglect  to  register  the  wife's  renuncia- 
tion of  community,  upon  a  judicial  sei»ara- 
tion  of  property,  does  not  affect  the  validity 
of  the  judgment  for  separation.  2.  In  order 
that  the  absence  of  rights  and  remedies  of 
the  wife  against  the  husband  may  exempt  her 
from  causing  the  judgment  for  separation  to 
be  executed,  it  is  not  sufficient  that  such  judg- 
ment does  not  grant  any  rights  and  remedies 
CO  the  wife,  but  it  is  necessary  that  the  ab- 
sence of  such  rights  and  remedies  should  be 
stated  by  the  referee's  report  or  by  a  declara- 
tion of  the  wife.  Mailloua  v.  Drolet,  Q.  R. 
18  &  C.  567. 

Biffht   of   Hmsbaad  to   Aliment.] — A 

merchant  sued  for  separation  de  corps,  may 
claim  from  his  wife  an  alimentary  pension 
if  the  latter  has  been  put  in  possession  of  the 
business  from  which  the  former  obtained  his 
means  of  subsistence.  Joly  v.  Oameau,  5  Q. 
P.  R.  137. 


X.  Skpasation  of  Pbopebtt. 

AdmislstrAtion  of  Wife's  Property 
by  VLmahoMd— ^Warrant  of  Administration 
—  Alienation  by  Husband  —  Replevin  by 
Wife.] — ^A  wife,  separate  as  to  property,  may 
replevy  her  goods  without  the  authorization 
of  her  husband.  2.  A  warrant  of  adminis- 
tration given  by  a  wife,  separate  as  to  pro- 
perty, to  her  husband,  does  not  give  him  the 
right  to  alienate  the  goods.  3.  The  husband, 
although  he  mav  be,  in  certain  cases,  the  ad- 
ministrator of  the  property  of  his  wife,  sepa- 
rate as  to  property,  has  no  right  to  alienate 
them  without  an  express  warrant.  Beaulac 
V.  Lupien,  Q.  R,  23  S.  C.  88. 

Exee-ation  of  Judsmeat — Renunciation 
of  Ccm^^^*^U — Registration  —  Creditors  of 
Husband.]  —  A  judgment  for  separation  of 
property  is  sufficiently  executed  by  the  de- 
claration of  the  wife,  given  effect  to  by  the 
judgment,  that  she  has  no  rights  or  remedies 
tQ  exerdse  against  her  husband,  but  the  sepa- 
ration of  property  takes  effect  against  third 
peraena  only  from  the  time  of  the  judg- 
ment, and  the  wife  can  only,  as  against  them. 


set  up  her  renunciation  of  the  community 
from  the  time  of  the  registration  of  such  re- 
nunciation. Therefore,  a  contract  ^  made  by 
a  married  woman,  before  the  execution  of  the 
separation  of  property  and  the  registration 
of  her  renunciation,  is  made  for  the  benefit  ot 
the  community,  and  sums  due  by  virtue  of 
such  contract  may  be  attached  by  the  credi- 
tors of  the  husband.  Bh-ard  v.  Magnan,  Q. 
R.  22  S.  G.  217. 

Pleadias  —  Particulars  —  Judgment  — 
Estoppel.] — Community  of  property  between 
husband  and  wife  is  the  general  rule  under 
the  law  of  the  province  of  Quebec,  and  sepa- 
ration of  property  the  exception.  Therefore, 
a  party  setting  up  a  judicial  separation  of 
property  must  indicate  in  his  pleading  where 
and  when  the  judgment  for  separation  was 
rendered,  and  this  under  the  penalty  of  be- 
ing afterwards  estopped  from  setting  up  such 
judgment.  Oravel  v.  Cardinal,  5  Q.  P.  R. 
165. 


XI.    TBANS ACTIONS   BETWEEN    HUSBAND   AND 

Wipe. 

Debt  —  Interest  —  Prescription.] — Not- 
withstanding art.  2233,  C.  G.«  the  prescrip- 
tion of  five  years  (arts.  2250,  2287,  O.  C), 
applies  to  the  interest  upon  a  debt  between 
husband  and  wife.  Pioard  v.  UHdpital  Q6n- 
iral  de  Quebec,  Q.  R.  26  S.  C.  150. 


EMeevtion  asatnat  Husband — Business 
Carried  on  in  Wife*s  Name — Simulation.J — 
The  opposant,  the  wife  of  the  defendant,  bad 
registered  a  notice  that  she  was  carrying. on* 
business  as  a  decorative  artist  (which  was  the 
defendant's  business)  under  the  firm  name 
of  F.  E.  M.  &  Co.,  and  in  this  capacity  she 
maintained  an  opposition  to  a  seizure  of 
goods  at  the  place  where  the  business  was 
carried  on.  It  was  proved  that  at  the  time 
of  the  registration  the  opposant  had  no  moner 
and  that  she  had  since  acquired  none  by  her 
own  work,  and  that  the  goods  seised  had  been 
bought  with  the  moneys  earned  bv  the  work 
of  the  defendant,  who  carried  on  the  business 
under  a  power  of  attorney  from  his  wife: — 
Held,  that  the  ijleged  firm  was  simply  a 
prdte-nom  for  the  defendant,  who  was  the 
true  owner  of  the  goods  seized,  and  that  the 
opposition  should  be  dismissed.  DScari/  v. 
Meloche,  Q.  R.  21  S.  C.  486. 

EMeevtion  against  Hnsband  —  Oppo- 
sition by  Wife — Usufruct  —  Marriage  Con- 
tract —  Subsequentljf  Acquired  Goods — Evi- 
dence.]— ^A'  wife,  being  the  usufnictuary  of 
the  furniture  of  a  house,  has  a  right  to  make 
an  opposition  to  the  sale  of  the  furniture 
where  it  is  demanded  by  the  creditors  of  the 
husband.  2.  This  usufruct  ceases,  however, 
with  the  disappearance  of  the  goods,  and 
does  not  extend  to  furniture  bought  in  renewal 
of  that  which  was  subject  to  the  usufruct 
and  has  been  worn  out  by  Use.  3.  An  oppo- 
sition to  the  sale  of  a  piano,  which  the  oppo- 
sant alleges  was  given  to  her,  will  be  dis- 
missed if  the  evidence  shews  that  the  piano 
was  bought  by  the  husband  of  the  opposant* 
who  gave  her  in  payment  therefor  an  old 
piano,  and  that  the  opposant  lent  to  her  hus- 
band the  money  necessary  to  pay  the  differ- 
ence in  price.    4.  It  is  for  the  opposant,  who 
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allesea  that  she  has  bought  goods  of  which 
she  claims  the  possession,  to  prove  that  the 
money  which  went  to  pay  for  such  goods  was 
her  own^  if  she  has  mixed  money  which  came 
to  her  from  her  relatives  with  that  coming 
from  her  husband,  she  cannot  maintain  that 
the  ^oods  are  not  the  property  of  her  hus- 
band.    Walker  v.  Masaey,  5  Q.  P.  R.  309. 


Gift  from  Hnaliftad  —  Change  of  Pos- 
session— Eofecutum  Creditor — Seisure  in  Con^ 
juffol  domicilA — ^Interpleader  issue.  The  de- 
fendant purchased  certain  pictures,  and, 
bringing  them  home,  handed  them  to  his  wife, 
telling  her  he  gave  them  to  her.  She  had 
one  framed  in  a  frame  given  her  by  her  mo- 
ther; and  all  three  were  hung  up  in  the 
house  occupied  by  her  and  her  husband.  Some 
six  or  seven  years  afterwards  an  execution 
creditor  of  the  defendant  caused  the  sheriff 
to  levy  on  these  pictures: — ^Held,  that  since 
the  Married  Woman's  Property  Act,  1884, 
R.  S.  O.  1897  c.  168,  s.  3,  a  married  woman 
is  under  no  disability  as  to  receiving  and 
holding  personal  as  well  as  real  property  by 
direct  gift  or  transfer  from  her  husband;  and 
in  this  case  the  subsequent  possession  of  the 
pictures  was  the  wife's,  although  the  bouse 
was  occupied  by  her  husband  and  herself: — 
Held,  also,  that  the  effect  of  s.-s.  4  of  a,  5 
of  R.  S.  O.  1897  c.  163,  whereby  it  is  en- 
acted that  a  married  woman  married  since 
4th  March,  1889,  may  hold  her  property  free 
from  the  debts  or  control  of  her  husband, 
"  but  this  subHsection  shall  not  extend  to  any 
property  received  by  a  married  woman  from 
her  husband  during  coverture,"  is  not  to 
make  property  received  by  the  wife  from  the 
husband  during  marriage  liable  to  the  hus- 
band's debts.  This  sub-seotion  must  be  read 
in  connection  with  s.  3,  s.-s.  1.  and  a  wife  is 
placed  precisely  in  the  position  of  a  feme 
sole  with  regard  to  property  transferred  to 
her  by  her  husband  during  coverture;  and 
therefore  she  can  hold  the  property  against 
his  creditors  unless'^the  transfer  is  made  for 
the  purpose  of  defeating  them;  and  there 
was  no  evidence  of  such  purpose  here.  8hut- 
ileworth  v.  McCHllivray,  23  Occ.  N.  153,  5 
O.  L.  R.  536,  2  O.  W.  R.  250. 

^an  Inter  ■• — Bona  Fides — Prohibition 
of  Art,  1265,  C.C. — Husband  Acting  as  Agent 
of  Wife — Rights  and  Remedies,] — ^Tlie  prohi- 
bition of  art.  1265,  C  C,  against  a  husband 
or  wife  during  the  marriage  advantaging  the 
other  by  an  act  inter  vivos  forbids  every 
transaction  whereby  one  advantages  or  en- 
riches the  other  to  nis  or  her  own  detriment, 
or  to  the  decrease  of  his  or  her  estate,  but 
it  does  not  hinder  one  from  borrowing  money 
from  the  other  in  good  faith,  and  a  loan  so 
made  imports  a  valid  contract  to  repay  the 
sum  borrowed.  2.  The  fact  that  one  of  them 
has  lent  money  to  the  other,  in  the  absence 
of  evidence  indicating  fraud  cannot  taint  the 
transaction  with  fraud  as  having  been  made 
in  contravention  of  the  prohibition  of  art. 
1265.  3.  The  law  does  not  forbid  the  hus- 
band to  act  gratuitously  as  the  agent  of  his 
wife,  separate  as  to  property,  in  the  purchase 
and  sale  by  her  of  immovables  or  in  the  man- 
agement of  her  immovables,  and  purchases 
80  made,  when  they  are  true  and  actual,  and 
do  not  withdraw  anything  from  the  property 
of  the  husband  to  his  detriment  or  that  of 
his  creditors,  do  not  come  under  the  prohibi- 
tion of  art.  12K.    4.  If  the  husband  or  wife 


has  illegally  benefited  the  other  during  the 
marriage,  what  has  been  so  given  may  be.  re- 
covered; if  it  is  an  inmiovable  that  has  been 
given,  it  may  be  retaken;  but  when  it  is 
money,  the  husband  or  wife  and  his  or  her 
heirs  and  assigns  have  against  the  other,  or 
his  or  her  heirs,  only  an  action  for  restitu- 
tion of  the  sum  given.  Dery  v.  Paradis,  21 
Occ  N.  47,  Q.  R.  10  K.  B.  227. 

Loan  or  Gift — Statute  of  Limitations — 
Soecuiors  and  Administrators — Right  of  Re- 
tainer— Devolution  of  Estates  Act.} — In  1876 
Mary  Starr  advanced  by  way  of  loan  or  gift 
to  her  husband  the  purchase  money  of  cer- 
tain land,  which  was  accordingly  conveyed  to 
him.  On  his  death  in  1898  he  devised  the 
land  to  Mary  Starr  and  one  of  his  sons  in 
equal  shares.  In  1901  she  obtained  an  order 
for  partition  or  sale  of  so  much  of  the  land 
as  had  not  been  theretofore  sold,  and  a  sale 
of  such  residue  of  the  land  being  made,  she 
filed  a  claim  upon  the  proceeds  as  a  creditor 
for  the  amount  originally  advanced  by  her 
to  purchase  the  land  as  above  mentioned: — 
Held,  that,  even  assuming  that  such  money 
had  been  advanced  by  her  by  way  of  loan, 
her  claim  was  barred  by  the  Statute  of  limi- 
tations. There  is  no  reason  why  the  Statute 
of  Limitations  should  not  be  applied  to  a 
claim  by  a  wife  against  her  husband  to  re- 
cover a  loan  from  him,  in  the  same  way  as 
if  she  was  not  his  wife: — ^Held,  also,  that, 
though  she  was  executrix  under  the  will  of 
her  husband,  she  had  no  longer  any  right  of 
retainer  in  respect  of  her  alleged  debt,  inas- 
much as  by  her  own  acts,  that  is,  first  by 
registering  no  daim  within  the  twelve  months 
allowed  for  this  purpose,  and  then  treating 
the  property  as  vested  in  the  defendants,  the 
heirs  of  her  co-devisee,  who  had  previously 
died,  she  had  put  the  assets  out  of  her  own 
possession  and  control.  In  re  Starr,  Starr 
V.  Starr,  21  Occ.  N.  592,  2  O.  L.  R.  762. 

IfOfta  to  "Wife  —  Benefit  of  Rusband — 
Hypothecation  of  Wife's  Property  —  Void 
Contract — Dutff  of  Lender  to  see  to  Applica- 
tion,]— ^Where  a  loan  is  obtained  by  a  mar- 
ried woman  separated  as  to  property  from 
her  husband,  with  hypothecation  of  her  real 
estate,  it  is  sufficient  to  shew  that  the  money, 
although  handed  to  her  in  the  form  of  a 
cheque  payable  to  her  order,  was  not  used  by 
her,  but  was  given  to  her  husband,  in  order 
to  bring  the  contract  within  the  prohibition 
of  art.  1301.  C.  C.  2.  The  law  does  not  re- 
quire that  the  person  from  whom  a  wife  ob- 
tains a  loan  should  know  that  it  is  for  the 
benefit  and  use  of  her  husband.  It  is  for  the 
lender  to  exerdae  proper  caution,  and  to  see 
to  the  due  employment  of  the  money  for  the 
purposes  of  the  wife.  Even  in  the  case  of  a 
deception  by  the  wife,  as  to  the  use  to  which 
the  money  is  to  be  applied,  the  contract  of 
loan  is  nevertheless  null.  Trust  and  Loan 
Co.  V.  Kerouack,  Q.  R.  12  K.  B.  281. 

iKifta  to  "Wife  —  Benefit  of  Husband  — 
Security  by  Sale  of  Land  u>ith  Right  of  Re- 
demption —  Void  Contract  —  Knowledge  of 
Lender.] — A  loan  contracted  by  a  wife  sepa- 
rate as  to  property — ^the  security  for  the  loan 
being  given  in  the  form  of  a  sale  with  right 
of  redemption  of  her  immovable  property, 
instead  of  in  the  form  of  a  hypothecation — 
is  null  and  void  aa  contrary  to  the  prohibltioB 
contained  in  art.  1301,  C.  d,  where  the  pro- 
ceeds of  such  loan  are  to  be  used,  with  the 
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knowledge  of  the  lender,  for  the  ezclosive 
benefit  of  the  hnsband.  Judgm^it  in  Q.  R. 
20  S.  C.  320  reversed.  Kerauack  v,  Oauihier, 
Q.  R.  12  K.  B.  295. 

Promissory  Note  —  OhligaUon  by  Wife 
with  Husband,] — A  .promissory  note  made  by 
a  wife  to  the  order  of  her  husband,  and  in- 
dorsed by  him,  is  not,  in  the  absence  of  any 
evidence  that  the  note  was  signed  by  the  wife 
for  her  husband,  a  contravention  of  art.  1301, 
C  C,  as  constituting  an  obligation  contracted 
by  the  wife  with  her  husband.  Dupuis  v. 
McTavi9h,  Q.  R.  21  S.  O.  455. 

ProspeetiTo  dlft  of  Money  by  Hus- 
band to  Wife  —  Attachment  by  Judgment 
Creditor  of  W*/e.]— It  is  essential  to  a  gift 
inter  vivos  that  the  donor  should  actually 
divest  himself  of  his  ownership  in  the  thing 
given ;  and  the  following  clause  in  a  marriage 
contract  does  not  constitute  such  gift :—"  En 
consideration  dudit  futur  mariage  ledit  futur 
6poux  fait  don  k  ladite  future  Spouse  d'une 
somme  de  $800  courant,  k  prendre  sur  ses 
biens  les  plus  apparents,  et  avant  tout  autre 
crdander."  And  such  sum  cannot  be  attach- 
ed in  the  hands  of  the  husband  under  a  writ 
of  saisie-arret  issued  by  a  creditor,  upon  a 
judgment  against  the  wife.  Pag6  v.  Beau- 
champ,  Q.  R.  20  S.  C.  220. 

Pnrebase  of  I«and — Oift — Presumption 
— Surrender  of  Leases  —  Merger  —  Lien.]  — 
Freehold  property  and  leaseholds,  the  rever-. 
sion  in  which  was  vested  in  the  plaintiffs 
wife  by  devisee  under  her  father's  will,  were 
purchaised  by  the  plaintiff  in  1803,  while  act- 
ing as  manager  of  her  landed  estates,  with 
his  own  money.  The  freehold  property  was 
conveyed  by  the  vendor  to  the  plaintiflTs  wife 
by  his  directions,  and  the  surrender  of  leases 
was  to  the  plaintiff  and  wife.  Under  the  law 
at  that  date  a  husband  was  entitled  to  the 
rents  and  profits  of  his  wife's  real  estate. 
By  8.  4  (1)  of  the  Married  Women's  Property 
Act,  1895  (N.B.),  real  estate  belonging  to  a 
married  woman,  not  acquired  from  her  hus- 
band, is  held  and  may  be  disposed  of  by  her 
as  a  feme  sole: — 'Held,  that  the  presumption 
that  a  purchase  by  a  husband  in  the  name  of 
his  wife  is  intended  to  be  a  gift  to  her  was 
not  rebutted  by  the  evidence  in  the  case.  2. 
Tha^  the  wife  could  not  alienate  the  freehold 
estates  so  acquired  from  her  husband,  at 
least  during  his  lifetime.  3.  That  on  the  pur- 
chase of  the  leases  the  estate  under  them 
merged  in  the  freehold  of  the  wife,  and  that 
she  could  dispose  of  the  whole  estate  without 
the  husband's  consent,  and  free  of  any  equity 
in  him  for  repayment  of  the  purchase  money 
or  money  expended  by  him  in  making  repairs 
to  the  property.  De  Bury  v.  De  Bury,  22 
Ooc.  N.  184,  2  N.  B.  Eq.  Reps.  348,  36  N. 
B.  Reps.  57. 


XII.  Otheb  Oases. 


Abandonment  of  Wife  —  Replevin  of 
Household  Ooods,] — ^In  a  saisie-revendication 
the  plaintiff  will  not  be  put  in  possession  of 
the  goods  seized  when  it  appears  that  they 
are  in  the  possession  of  the  intervenant,  his 
wife,  whom  he  has  abandoned,  and  that  the 
place  where  the  effects  are  is  the  domicil 
of  the  husband  and  wife,  where  the  interven- 
ant lives  with  her  children.  Beauchamp  v. 
Beauchamp,  5  Q.  P.  R.  307. 


Action  by  Hnaband  t^adnmt  Wife.] — 

In  an  action  by  a  husband  against  his  wife 
for  a  declaration  that  certain  real  and  per- 
sonal property  claimed  by  both  parties,  be- 
longed to  him,  and  for  an  injunction  to  re- 
strain the  wife  from  disposing  of  the  same: 
Held,  that  a  husband  can  sue  his  wife  in 
respect  of  both  real  and  personal  property 
as  if  she  were  a  feme  sole.  Semble,  the  law 
in  the  Territories  is  practically  the  same  as 
that  in  ESngland  as  to  suits  between  husband 
And  wife,  except  that  in  the  Territories  one 
may  siie  the  other  in  respect  of  torts,  while 
in  England  this  is  not  so.  England  v.  Eng- 
land, 5  Terr.  L.  R.  204. 

AftdnTit.] — ^A  wife  may  swear  to  the 
affidavit  required  by  art.  208,  C.  P.,  in  a 
proceeding  taken  in  the  name  of  her  husband. 
Godhurt  V.  McPeak,  Q.  R.  20  S.  O.  294,  4 
Q.  P.  R,  190. 

Gonveyanee  before  Marriage  —  Fraud 
on  Marital  Bights — Testamentary  Vispositions 
— WUls  Ac*.]-^The  plaintiff  was  engaged  to 
be  married  to  J.  C.  A.  in  November,  1900. 
The  marriage  took  place  on  the  4th  Decem- 
ber,  1901,     The  husband  died  on   the   26th 
January,  1902.    In  August,  1901,  the  deceased- 
secretly  executed  a  conveyance  of  all  his  real 
estate  to  the  defendant,  and  this  conveyance 
was  not  recorded  until  a  few  days  before  the 
marriage.     Late  in  November,  i901,  the  de- 
ceased   also    assigned    his   securities    to    the 
defendant.     The  plaintiff  had  no  knowledge 
of  these  conveyances  at  the  tim«  of  the  mar- 
riage, and  only  learned  defiiiitely  about  them 
after   her   husband's   death.    She    thereupon 
brought  an   action  to  have  the  instruments 
set  aside,  (1)  as  having  been  made  in  fraud 
of  her  marital  rights,  and  (2)  as  not  having 
complied  with  the  provisions  of  the  Wills  Act. 
The  trial  Judge  found  that  the  transfers  were 
made  with  the  distinct  object  of  preventing 
the   plaintiff   from   enjoying   any   portion   ot 
her  husband's  estate  after  his  death,  and  that 
the  deceased  wilfully  concealed  from  his  in- 
tended wife  before  and  after  their  marriage 
the  fact  that  he  had  stripped  himself  of  his 
property.     The  Judge  decided,  however,  that 
the  instruments  were  not  testamentary,  and 
that    the   plaintiff   was   not   entitled   to    the 
relief   claimed:   —  Held,'  that  conversations 
with   the   deceased   were   admissible,   not   to 
derogate  from  the  transfers,  but  to  shew  the 
design  of  the  deceased.     Under  fiSnglish  law 
the  wife  is  not  entitled  to  rsiief  against  con- 
veyances made  in  fraud  of  hei^  marital  rights, 
though   the   rule   is  different   in   the  United 
States.     There  was  nothing  to  indicate  that 
the  operation  of  the  instruments  was  to  be 
suspended  until  the  grantor's  death.     Archi- 
bald V.  Archibald,  23  Occ.  N.  121. 

Creditor  of  Hnsband  ^^"^^g  Seen- 
rity  from  Wife  —  Independent  advice  — 
Onus.    Vanluven  v.  Scott,  3  O.  W.  R.  11. 

Deed  to  Wife  —  Non-authorization  of 
Husband — Petitory  Action — Prescription,]  — 
Quiere :  Is  a  deed  of  sale  of  lands  in  Quebec 
to  a  married  woman,  without  the  authorisa- 
tion of  her  husband,  sufficient  to  support  a 
petitory  action?  Would  such  a  deed  be  null 
for  defect  of  form  and  insufficient,  under  an. 
2254,  C.  C,  to  serve  as  the  ground  for  a  pre- 
scription by  ten  years'  possession?  Chalifour 
V.  Parent,  21  Occ.  N.  332,  31  S,  C.  R.  224. 


it  W^if  e — Guardian — Rights  of  Hus- 
band.] — Unless  upon  grounds  adjudged  to  be 
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valid,  the  husband  of  a  minor  emancipated  bj 
marriage  should  be  named  her  guardian  ad 
litem.  2.  The  right  of  a  husband  to  the 
guardianship  of  his  infant  wife  is  a  conse- 
quence of  the  respective  duties  of  the  spouses 
and  their  intimate  relations.  Such  reasons 
cease  to  exist  when,  for  example,  the  spouses 
are  separated,  and  the  wife  is  preparing  to 
begin  an  action  for  separation  de  corps.  In 
such  a  case  the  husband  loses  all  right  to  the 
guardianship  of  his  wife,  ^of  p.  Pauzi,  3  Q. 
P.  R.  570. 

Joint  Idabillt J  —  Alternative  liability  — 
Election — Estoppel — Evidence — Leave  to  sup- 
ply on  appeal — Costs.  MatthetOB  v.  Weller, 
a  O.  W.  R.  316. 

IdaliiUty   of   Hnsliamd   for   Torts   ai 

Wife.]  —  Held,  affirming  the  judgment  of 
Street,  J.,  that  a  husband  is  still  liable  for 
the  torts  of  his  wife  if  the  marriage  took 
place  before  the  1st  July,  188^.  The  provi- 
sions of  the  Married  Women's  Property  Act, 
1884,  47  v.  c.  19  (O.),  applicable  to  persons 
married  before  that  date,  do  not  relieve  him 
from  liability.  Earle  v.  Kingscate,  [1900] 
2  Ch.  585,  applied  and  followed.  Amer  v. 
Rogers,  31  C.  P.  195,  overruled.  Lee  v.  Hop- 
kins, 20  O.  R.  566,  approved.  Travita  v. 
Hal€8,  24  Occ.  N.  12,  6  O.  L.  R.  574,  2  O. 
W.  R.  309,  1037. 

XarrUse  BmMemmnt —  Qift^RegUira^ 
iion — Time — Crediiwra — Action  to  Set  AMe 
Transaction — Parties,] — A  gift  of  property  by 
husbatid  to  wife  by  way  of  marriage  settle- 
ment must  be  registered.  2.  The  registration 
of  a  gift  after  the  time  allowed  cannot  be 
set  up  against  creditors  who  have  become 
such  in  the  interval.  3.  Several  creditors 
may  join  together  in  an  action  to  set  aside  a 
transaction  as  fraudulent.  McDougall  Co^ 
V.  Boisvert,  Q.  R.  24  S.  C.  162. 

Protootiom  Order  —  Affidavit  —  Informa- 
tion and  Belief — Denial,]  —  Application  for 
protection  order  under  s.  17  of  the  Married 
Women's  Property  Act,  by  a  married  woman. 
The  petition  was  verified  by  affidavit  '*  to  the 
best  of  my  knowledge  and  belief.**  All  the 
allegations  in  the  petition  were  denied  by  an 
affidavit  of  the  husband.  The  application  was 
dismissed  with  costs.  Cochrane  v.  CochranCy 
21  Occ.  N.  87. 

Sale  of  QtwAa— Authority  of  Wife  to  Sell 
Husband^s  Ooods— Re-purchase  by  Husband — 
Acquiescence.] — A  husband,  sued  for  the  price 
of  a  stove,  will  not  be  allowed  to  set  up  in 
his  defence  that  the  stove  always  belonged  to 
him  and  that  the  sale  which  his  wife  assumed 
to  make  of  it  in  order  to  obtain  drink  was 
void,  unless  he  can  prove  that  he  could  not 
have  prevented  the  sale.  2.  The  fact  that  the 
husband  offered  a  certain  sum  of  money  for 
the  re-purchase  of  the  stove  shews  acquies- 
cence in  the  sale  made  by  his  wife.  Beaulieu 
V.  Paguet,  6  Q.  P.  R.  68. 

Wife  Fled8in{g  Credit  of  HvsliMftd  — 

"Necessaries — Admissions — Evidence,]  —  An 
admission  of  a  sale  of  goods  for  more  than 
$50  by  a  merchant  to  one  who  is  not  a  mer- 
chant, cannot  be  proved  by  witnesses,  if  it  is 
not  proved  that  the  goods  were  delivered  in 
whole  or  in  part.  2.  In  the  absence  of  a 
special  mandate  to  his  wife,  a  husband  is  not 
responsible  for  purchases  made  by  her  unless 


they  are  for  things  necessary  for  his  family, 
such  as  provisions,  clothes,  etc.  3.  Even  when 
goods  80  purchased  by  the  wife  for  the  needs 
of  the  family  are  in  question,  the  husband  is 
not  bound  by  the  admissions  of  his  wife  as 
to  the  purchase,  unless  such  admissions  have 
been  made  in  the  course  of  the  purchase. 
Pichette  V.  Morrissette,  Q.  R.  25  S.  0.  46. 


ICE. 


NaTieable  Waters — Trespass  on  Private 
Wa*er«.j— An  ice  company,  in  harvesting  ice 
from  navigable  waters  at  a  distance  from  the 
shore,  may  use  any  reasonable  means  of  con- 
veying it  to  their  ice-houses,  and  for  that  puiv 
pose  may  cut  a  channel  through  private 
water  lots  through  which  to  float  the  ice. 
Judgment  in  26  A.  R.  411,  19  Occ  N.  268, 
reversed,  and  that  in  29  O.  R.  247,  18  Occ 
N.  178,  restored;  Strong,  C.J.,  and  Tascher- 
eau,  J.,  dissenting.  Macdonald  v.  Lake  Simr 
COS  Ice  and  Cold  Storage  Co.,  21  Occ  N.  221, 
31  S.  C.  R.  130. 


uleoal  abaest. 

See  Justice  of  the  Peace. 


uleoal  distsess. 

See  CBOiiNAi.  JjjLW — ^Landlobd  akd  Tenant. 


nxEOAL  FisAnro. 


See  Gbiminal  Law. 


TLLRQAL  VOTIHO. 

See  Cbiminal  Law. 


ULEGALITY. 


See  CJoNTRACT — Payment. 


nonaKATioN  agent,  b.c. 

Ezoliuiom  of  Immlsrants  Aflieted 
with  Disease — "  Passengers  " — Application 
to  citizens  of  Canada  returning  from  abroad. 
Re  Chin  Chee  (B.C.),  2  W.  L.  R.  237. 


DOCOEALITY. 


See  Evidence — Infant — Insurance. 


w 
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IHPOBTAIION  OF  GOODS. 

8ee  Sale  of  Goods. 


DGPOBTDTO  ALIEN  LABOUBEES. 


See  Cbiminal  Law. 


IHPBISONMENI. 

See  Abbest — Covtkuft  of  Ck)UBT — Cbihinal 
Law — Judgment  Debtob. 


.    IHPBOVEMENTS. 

Allowance  for^— Mistake — ^Title— Use  and 
occapation — ^Inter«et — ^Parties.  Chandler  v, 
Gibson,  2  O.  W.  R.  843.  3  O.  W.  R.  414. 

Idem  for — Purcfmse  Money  —  Occupation 
Rent — Mistake  of  Title,] — ^Under  the  drcum- 
stances  of  this  case,  the  defendants  having 
taken  possession  of  land  under  an  agreement 
to  purchase  in  fee,  with  covenants  for  good 
title  free  from  incumbrances,  from  the  plain- 
tiff, who  claimed  under  a  devise  which  was 
construed  to  be  of  a  life  estate  only,  the  de- 
fendants were  declared  to  have  a  lien  on  the 
land  for  lasting  improvements  made  and  pur- 
chase moneys  paid  after  being  charged  with  a 
fair  occupation  rent  Young  v.  Denike,  22 
Occ.  N.  27.  2  O.  L.  B.  723. 

See  Assessment  and  Taxes  —  Landlobd 
AND  Tenant — ^Mineb  and  Minebals — Mobt- 

OAGE — Yen  DOB  AND  PUBCHASEB — WlXX. 


IHPBOVIDENCE. 


See  CONTBACT. 


INCEST. 


See  Cbiminal  Law. 


INCOME. 

See  Assessment  and  Taxes. 


INCUHBBANCES. 

See  Execution, 


INDECENCY. 

See    PXTBLIC    MOBALS. 


INDECENT  ACT. 

See  Cbiminal  Law. 


INDECENT  ASSAULT. 

See  Evidence. 


INDEMNITY. 

Appeal  bj  TUrd  Parties  la  Name  of 
Defemdaats — Security — Bond — Covenant  — 
Form — Construction  of  order — Amount  of  in- 
demnity— Costs.  Deseronto  Iron  Co,  v.  Rath- 
bun  Co,  of  Deseronto,  3  O.  W.  R.  697,  4  O. 
W.  R.  44,  6  O.  W.  R.  688. 

Comtraot  —  Construction  of  works  for 
municipal  corporation — Liability  for  injuries 
to  peroons — Provisions  of  contract  —  Agree- 
ment with  another  contractor  —  Want  of 
privity  —  Costs  of  defending  action  -^  Third 
party.  Oaby  v.  City  of  Toronto,  1  O.  W.  R. 
440,  606,  635,  711. 

Enf  oroememt  oi  Mortsase — Judgment — 
Damages — Expenses — Loss  by  sale  of  goods 
by  sheriff — Costs — ^Travelling  expenses  —  In- 
terpleader order.  Boulton  v.  Boulton,  2  O. 
W.  R.  884.  5  O.  W.  R.  177. 

BlKl&t  to — Claim  for  damages  —  Third 
party  notice — Appearance  —  Objection  on  re- 
turn of  summons  for  directions.  McFee  v. 
Young   (N.W.T.),  1  W.  L.  R.  383. 


INDEPENDENT  CONTKACTOE. 

See  Municipal  Cobpobations — Negligence. 


INDIAN. 

Claim  for  Restitutiom  of  Momeys  to 
Trust  Fvad — Exchequer  Court  Act,  s,  16 
(d) — Discretion  of  Superintendent-General — 
Jurisdiction  of  Exchequer  Court  to  Interfere 
— Crown  as  Trustee — Effect  of  Treaties.] — 
A  claim  against  the  Crown  based  upon  s. 
Ill  of  the  British  North  America  Act,  1867, 
and  upon  Acts  of  the  legislature  of  the  pro> 
vince  of  Canada  and  of  the  Parliament  of 
Canada,  is  a  claim  "arising  under  any  law 
of  Canada,"  within  the  meaning  of  clause  (d) 
of  8.  16  of  the  Exchequer  Court  Act.  Tule  v. 
The  Queen,  6  Ex.  C.  R.  123.  30  S.  C.  R.  85, 
referred  to.  2.  Where  Uie  Court  has  no  juris* 
diction  to  grant  relief  in  an  action,  it  has 
no  authority  to  make  a  declaration  binding  the 
rights  of  the  parties.  This  rule  should  be 
strictly  followed  in  all  cases  where  the  juris- 
diction of  the  Court  depends  upon  statute  and 
not  upon  common  law.  Barraclough  v. 
Brown,  [1897]  A.  C.  623,  referred  to.  a 
It  does  not  follow  that  because  the  Crown  is 
a  trustee  the  Court  has  jurisdiction  to  enforce 
the  trust  or  to  make  any  declaration  as  to  the 
rights  of  the  parties  interested.  That  author- 
ity, if  it  exists,  must  be  found  In  the  statutes 
which  give  the  Court  jurisdiction.     The  real 
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qaestion  in  such  a  case  is  not  whether  the 
Crown  may  or  may  not  be  a  trustee,  but 
whether  the  Court  has  jurisdiction  with  re- 
spect to  the  execution  o£  the  trust,  4.  While 
under  the  provisions  of  certain  treaties  and  of 
certain  statutes  of  the  legislature  of  the  pro- 
vince of  Canada  and  of  the  Parliament  of 
Canada,  the  Crown  stands  in  the  position  of 
trustee  for  the  Indians  in  respect  of  certain 
lands  and  moneys,  such  position  i^  not  that 
of  an  ordinary  trustee.  The  Crown  does  not 
personally  execute  the  trust;  the  Superin- 
tendent-General of  Indian  Affairs  having,  un- 
der the  Governor  in  council,  the  management 
and  control  of  such  lands  and  moneys.  For 
the  manner  in  which  the  affairs  of  the  Indians 
are  administered  the  Dominion  Government 
and  the  Superintendent-General  are  respon- 
sible to  Parliament,  and  Parliament  alone  has 
authority  to  review  the  decision  arrived  at  or 
the  action  taken  by  them.  In  all  such  cases 
the  Court  has  no  jurisdiction  to  review  their 
discretion.  Then  there  is  this  further  differ- 
ence between  the  Crown  as  a  trustee  and  an 
ordinary  trustee,  viz.,  that  the  Crown  is  not 
bound  by  estoppel,  and  no  laches  can  be  im- 
puted to  it;  neither  does  it  answer  for  the 
negligence  of  its  officers.  5.  Under  the  treaty 
of  the  28th  February,  1820,  there  is  nothing 
to  prevent  the  Crown  from  making  provision 
for  the  maintenance  of  the  Mississaqga  Band 
of  Indians  out  of  any  capital  moneys  arising 
from  the  sale  ot  leasing  or  other  disposition 
of  surrendered  lands.  6.  Under  treaty  No. 
19,  made '  on  the  28th  October,  1818,  the 
Crown's  obligation  is  to  pay  the  Mississaugas 
of  the  Credit  a  fixed  annuity  of  $2,090.  So 
far  as  this  treaty  is  concerned,  the  Crown  is 
not  a  trustee  but  a  debtor;  and  the  right  of 
the  Indians  to  such  annuity  cannot  be  im- 
paired by  any  departmental  adjustment  of  the 
Indian  funds  to  which  the  Indians  themselves 
are  not  parties.  Henry  v.  The  King,  25  Occ. 
N.  141.  9  Ex.  C.  R.  417. 

Half-lireed  —  Indian  Act  —  Band  —  Re- 
pute,]—-'rhe  Indian  Act,  R.  S.  C.  c.  43,  de- 
fines (s.  2  h)  ^  Indian "  as  meaning  inter 
alia  *'any  male  person  of  Indian  blood 
reputed  to  have  actually  belonged  to  a  parti- 
cular band:" — Held,  (1)  against  the  conten- 
tion that  "  of  Indian  blood "  means  of  full 
Indian  blood  or  at  least  of  Indian 
blood  ex  parte  paterna  —  that  a  half  breed 
of  Indian  blood  ex  iiarte  matema  '  is  "  of 
Indian  blood,"  (2)  Against  the  contention 
that  the  defendant  having  been  shewn  to  have 
actually  belonged  to  a  particular  band,  this 
disproved,  or  was  insufficient  to  prove,  that 
he  was  reputed  to  belong  thereto — ^that  the 
intention  of  the  Act  is  to  make  proof  of  mere 
repute  sufficient  evidence  of  actual  member- 
ship in  the  band,  (3)  Against  the  contention 
that  by  virtue  of  s.  11  the  mother  of  the  de- 
fendant by  her  marriage  to  his  father,  who 
was  a  white  man,  ceased  to  be  an  Indian,  and 
that  therefore  the  defendant  was  not  a  person 
of  Indian  blood — ^that  while  the  mother  lost 
her  character  of  an  Indian  by  such  marriage, 
except  as  stated  in  that  section.  It  did  not 
affect  her  blood  which  she  transmitted  to  her 
son.    Regina  v.  HoicBon,  1  Terr.  L.  R.  492. 

Intosioatinfl:  Itlqvor — Sale — Knowledge 
of  Licensee — Half-breed.] — Section  94  of  the 
Indian  Act  (R.  S.  C.  1886  c.  43)  provides 
that  "  Every  person  who  sells,  exchanges  with, 
barters,  supplies  or  gives  to  any  Indian  or 
non-treaty    Indian,    any    intoxicant   shall   on 


summary  conviction  be  liable  to  imprison- 
ment for  a  term  not  exceeding  six  months :" — 
Held,  following  Regina  v.  Howson,  1  Terr.  L. 
R.  492,  that  a  half-breed  who  has  **  taken 
treaty  "  is  an  Indian  within  the  meaning  of 
the  Indian  Act  A  conviction  of  a  i>erson 
licensed  to  sell  liquor,  for  the  sale  of  an  in- 
toxicant to  such  half-breed  was^  however, 
quashed,  because  the  licensee  did  not  know 
and  had  no  means  of  knowing  that  the  halt- 
breed  shared  in  Indian  treaty  payments. 
Mens  rea  must  be  shewn.  Regina  v.  Mellon^ 
22  Occ.  N.  343.  6  Terr.  L.  R.  301. 


INDIAN  LANDS. 

Bale  of  Timber — Registration — yotice.J 
— ^The  locatee  of  Indian  lands  is,  except  as 
against  the  Crown,  in  the  same  position  as  if 
the  land  had  been  granted  to  him  by  letters 
patent,  and  can  assign  his  interest  in  the  land 
or  in  the  timber.  Actual  notice  of  such  an 
assignment,  even  though  the  assignment  has 
not  been  registered  in  accordance  with  the 
provisions  of  the  Indian  Act,  is  sufficient  to 
prevmt  a  subsequent  assignee  from  obtaining 
priority.  Judgment  of  Ferguson,  J.,  6  O.  li. 
R.  370,  2  O.  W.  R.  738,  23  Occ.  N.  287, 
affirmed.  Bridge  v.  Johnston^  24  Occ  N.  316, 
8  O.  L.  R.  196,  4  O.  W.  R.  36. 


Sale  or  Lemee — Invalidity — Relative^  not 
Absolute.} — ^The  nullity  of  sales  of  leases  of 
lands  forming  part  of  an  Indian  reserve,  de- 
clared by  61  V.  c.  34,  B.  2  (D.),  is  only  a 
relative  nullity,  and  can  be  invoked  only  by 
the  Indians;  those  who  have  baiji^ained  with 
them  cannot  avail  themselves  of  it.  Boucher 
V.  Montour,  Q.  R.  20  S.  C.  291,  4  Q.  P.  R. 
175. 


INDICTMENT. 


See  Cbihinal  Law — Police  Maoistbate. 


INDTTSTBIAL  DESIGN. 

See  Trade  Name,  Trams  Mark,  and  Indus- 
trial Design.  - 


INDTTSTBIAL  EOHE. 

See  Statutes. 


INFANT. 

Aotioa — Bartender — CommerQant  —  Ex- 
ception to  the  Form.] — ^A  bartender,  though 
he  takes  the  license  in  his  own  name,  is  not 
a  trader  (oommerfiant),  and.  if  a  minor,  can- 
not sue,  and  exception  to  the  form  will  lie. 
Dagenais  v.  Dagenais,  7  Q.  P.  R.  32. 

Aotioa  —  Dismissal  —  Costs.]  —  A  minor 
whose  action  is  dismissed  on  the  ground  of 
his  minority  may  be  condemned  in  costs.  St, 
Laurent  v.  Fortter,  Q.  R.  26  S.  C.  453. 
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Aetioa — Trustee  of  Property  of — Amende 
ment — Shares  Saisiei-revendiguies  —  Jurisdic- 
Uan  to  Decide  Otonership  of,  in  Possession  of 
Third  Person.']  —  An  action  by  an  infant 
ahoold  be  brought  in  the  name  of  his  guardian, 
and  an  action  brought  by  a  person  who  alleges 
himself  to  be  the  trustee  for  the  minor  of  cer- 
tain proper^  (shares)  will  be  dismissed  sur 
defense  en  droit.  A  trustee,  suing  in  that 
capacity,  will  not  be  permitted  to  amend  his 
writ  by  substituting  himself  personally  as 
plaintiff,  contrary  to  the  affidavit  on  which' 
the  saisie-revendication  has  been  issued,  and 
after  security  has  been  given.  There  is  no 
jurisdiction  to  decide  the  right  of  ownership 
and  to  possession  of  shares  saisies-revendi- 
qu^es,  when  at  the  time  of  seizure  these 
shares  were  in  the  possession  of  a  third  per- 
son. Binmore  v.  Sovereign  Bank  of  CanadOj 
7  Q.  P.  B.  171. 

Action  AKalnst  —  Exception  to  Form  — 
Appointment  of  Tutor — Stay,']  —  An  action 
against  a  minor  will  be  dismissed  on  excep- 
tion to  the  form,  and  an  application  ore  tenus 
to  suspend  proceedings  pending  the  appoint- 
ment of  a  tutor  will  not  be  entertained.  Des^ 
lauriers  v.  Farmer,  6  Q.  P.  R.  401. 

'  Aetiom  by — Tutor — Damages  —  Rights  of 
Father.] — See  Hades  v.  Edmundson,  21  Occ. 
N.  444. 

Advaneea&ent  om  Aooonnt  of  Itegaoy 

— Executor.    Re  Currie,  1  O.  W.  R.  9. 

AUowaaoe  for  Edvoatioa. — Advance  on 
Property  Settled  in  Remainder  -7-  AhUity  of 
Parents.] — ^An  infant  entitled  to  an  estate  in 
remainder  will  not  be  allowed,  even  upon  the 
advice  of  a  family  council,  and  with  the  con- 
sent of  the  executors,  to  borrow  upon  the 
property  to  which  he  is  entitled  in  remainder, 
for  the  purpose  of  assisting  in  defraying  the 
expenses  of  his  education,  whc^e  it  appears 
that  the  means  of  those  who  are  bound  by 
law  to  provide  for  his  education,  are  sufficient 
for  that  purpose.  Ew  p.  Barron,  6  Q.  P.  R. 
126. 

Bond — Void  or  Voidable  —  Ratification  — 
Breach — Damages — Interest.] — ^To  secure  the 
plaintiff  against  loss  by  reason  of  his  pur- 
chase, upon  the  defendant's  representations, 
of  55  shares  of  company  stock  at  $10  per 
share,  the  defendant  gave  the  plaintiff  his 
bond  in  the  penal  sum  of  $1,100,  conditioned 
to  indemnify  the  plaintiff  against  any  loss  or 
damage  he  might  sustain  in  reference  to  the 
stock,  and  conditioned  also  that  at  any  time 
after  the  date  of  the  bond  the  defendant 
should,  at  the  request  of  the  plaintiff,  pur* 
chase  from  the  plaintiff  or  find  him  a  cash 
purchaser  for  11  of  the  55  shares  at  $50  per 
share,  less  expenses  of  sale,  not  to  exceed  ten 
per  centum.  The  defendant  was  an  infant 
when  he  executed  the  bond: — Held,  that  the 
bond  was  not  void  ab  initio ;  that  it  was  only 
voidable;  and,  upon  the  evidence,  that  it  was 
adopted  and  ratified  by  the  defendant  after 
he  had  attained  full  age.  2.  That  the  shares 
held  by  the  plaintiff  not  being  of  any  value, 
the  plaintiff's  damage  by  reason  of  the  breach 
of  the  bond  was  $495,  the  price  of  the  11 
shares,  less  ten  per  .centum.  3.  That  the  re- 
covery was  not  a  debt  or  liquidated  demand, 
and  the  plaintiff  was  not  entitled  to  interest, 
the  amount  not  having  been  ascertained  until 


judgment  Beam  v.  Beatty,  22  Occ.  N.  58,  3 
O.  L.  R.  345,  1  O.  W.  R.  54^  See  ]the  next 
case. 

Bond — Void  or  Voidable — Ratification. [-r-^ 
The  bond  with  a  penalty  of  an  infant  to  in- 
demnify against  loss  or  damage  in  respect  of 
shares  in  a  company  purchased  on  the  faith  of 
r^resentations  made  by  the  infant,  is  void, 
and  not  merely  voidable,  and  cannot  be 
adopted  and'  ratified  by  the  obligor  after  he 
has  attained  his  majority.  Judgment  of  Fer- 
guson, J.,  3  O.  L.  R.  345,  22  Occ.  N.  58,  re- 
versed. Beam  v.  Beatty,  22  Occ.  N.  381,  4 
O.  L.  R.  554,  1  O.  W.  R.  616. 

Gnrator — Appointment — Family  Council.} 
— Where  a  family  council  has  been  duly  sum-' 
moned,  to  advise  as  to  the  appointment  of  a 
curator  to  an  emancipated  minor,  to  assist 
her  in  a  suit  about  to  be  instituted  against 
her,  and  the  council  refuses  to  tender  any 
advice  to  the  Judge  as  to  the  appointment, 
the  Court  is  bound  to  appoint  a  curator,  not- 
withstanding the  absence  of  such  advice.  Es 
p.  Wood,  Q.  R.  24  S.  C.  277,  6  Q.  P.  R.  70. 

Custody — Habeas  Corpus — Foreign  Domi- 
cil  of  Applicant — Decree  of  Foreign  Court. [ 
— ^In  the  case  of  a  minor  of  tender  years, 
unauthorised  removal  from  legal  custody  is 
equivalent  to  confinement  and  restraint.  The 
Ck)ur^  will  entertain  a  petition  for  habeas 
corpus  by  a  non-domiciled  person  against  per- 
sons detaining  his  child  within  the  jurisdic- 
tion, where  bv  the  decree  of  a  foreign  Court 
of  competent  jurisdiction  the  guardianship  and 
possession  of  the  child  have  been  given  to  the 
petitioner,  and  the  Court  is  otherwise  satisfied 
that  the  measure  is  for  the  future  welfare  of 
the  child.  In  re  Lorenz  and  Lorenz,  7  Q.  P. 
R.  186. 

Custody  —  Habetts  Corpus -^  Interests  of 
Child — Choice  of  Home.] — ^The  interests  of 
an  infant  of  tender  years  should  be  the  only 
guide  to  a  Judge  in  passing  upon  the  ques- 
tion of  custody  on  a  habeas  corpus,  and  it  is 
not  necessary  to  allege  in  the  petition  the 
choice  of  the  infant  as  to  a  home.  Bleau  v. 
Petit,  6  Q.  P.  R.  353. 

Custody — Rights  of  Father — Habeas  Cor- 
pus.]— A  writ  of  habeas  corpus  will  not  be 
maintained  to  permit  a  father,  being  without 
means,  to  get  back  his  daughter,  14  years  of 
age,  who  is  living  with  her  grandfather,  and 
desires  to  continue  to  live  with  him.  Robert 
V.  VSronneau,  5  Q.  P.  R.  426. 

Custody  of  —  Father  or  mother.  Re 
Smith,  1  O.  W.  R.  55. 

Custody  of — ^Father  or  mother — Action  for 
alimony  —  Access  by  father.  Re  Gibson^  1 
O.  W.  5.  58. 

Custody     of     IlleKitimate     Child  — 

—  Rights  of  Mother  —  Judicial  Discretion 

—  Abandonment  of  Child  —  Agreement.] — 
Application  by  the  mother  for  the  custody  of 
an  illegitimate  child,  a  boy  12  years  of  age. 
The  mother,  who  was  only  17  when  the  child 
was  bom,  was  unable  to  support  him,  and 
arranged  with  S.  to  take  the  child,  and  he 
had  been  with  S.  ever  since.  At  the  time 
she  gave  the  child  to  S.  she  executed  a 
document  which  set  forth  that  she  ^doth 
hereby  give,  grant,  release,  and  abandon  unto 
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the  said  party  of  the  second  jMirt  forever 
her  said  male  child  and  all  her  right  and 
title  as  the  mother  of  the  said  child  to  the 
custody,  control,  and  possession  of  said  child 
from  henceforth."  S.  on  his  part  agreed 
that  he  would  maintain,  care  for,  and  educate 
th&  child : — Held,  that  the  application  should 
be  refused.  The  interest  of  the  child  would 
be  better  served  by  leaving  him  with  S.  than 
by  handing  him  over  to  his  mother.  The 
right  of  the  mother  to  the  custody  of  the  child 
cannot  be  regarded  as  an  absolute  one,  and 
the  Court  has  the  full  authority  to  consider 
the  best  Interests  of  the  child:  Regina  v. 
Nash,  10  Q.  B.  D.  454 ;  Barnardo  v.  McHugh, 
[1891]  A.  O.  388.  The  agreement  the  mother 
made  with  8.  to  take  over  the  child  to  him 
was  not  one  that  could  be  legally  enforced 
against  her,  even  if  she  had  been  of  age 
when  she  executed  it:  Andrews  v.  Salt,  L. 
R.  8  Ch.  022.  In  re  Slater,  23  Occ.  N.  337, 
14  Man.  L.  R.  523. 

Ovatody  of  —  Parent — Other  relatives — 
Evidence.     Re  Gillem,  1  O.  W.  R.  37. 

Gvst<»d7  —  Petition  of  parents — Dismis- 
sal —  Special  circumstances — Direction  for 
sealing  up  papers.  Re  Pinkney,  1  O.  W.  R. 
t»4.  715,  2  O.  W.  R.  141. 

Gwatody  —  Right  of  father — Agreement 
with  relative  —  Costs.  Re  Ogle,  2  O.  W. 
R.  954. 

G«atody  —  Right  of  father  —  Agreement 
with  relative — Interests  of  child  —  Habeas 
corpus  —  Application  —  Costs.  Re  Comyn, 
2  O.  W.  R.  1156. 

Exaaniaatiom  for  DiaooTery  —  Discre- 
tion of  Examiner  —  Capacity  of  Infant.]  — 
An  infant  suing  by  a  next  friend  may  in  the 
absence  of  special  iacapacity,  be  examined 
for  discovery.  Arnold  v.  Plajrter,  14  P.  B. 
«')99,  approved.  An  order  for  the  examina- 
tion, of  an  infant  for  discovery  should  not 
give  to  the  examiner  a  discretion  to  deter- 
mine the  capacity  of  the  infant;  the  proper 
manner  of  raising  any  question  as  to  the 
capacity  of  the  infant  is  by  motion  to  set 
aside  the  appointment,  or,  if  there  is  no 
time  for  that,  then  upon  the  motion  to  com- 
mit for  non-attendance,  so  that  the  question 
of  capacity  may  be  considered  by  the  Court 
itself.  Fleet  v.  Coulter,  23  Occ.  N.  43,  4  O. 
L.  R.  714,   1  O.  W.  R.  775. 

CHft  of  Property  Subject  to  Gkarce 

Tutor  of  Infants  —  Retrocession  of  Donor — 
Hypothecation  —  Invalidity — Rights  of  Cre- 
ditor.]— R.  gave  his  property  to  his  son  on 
condition  that  he  would  pay  the  donor*8  then 
existing  debts.  The  donee  died  shortly  aftei^ 
wards,  leaving  a  widow  and  two  children 
(minors).  The  widow  and  children  went 
to  the  United  States  to  live.  A  tutor  ad 
hoc  was  appointed  to  the  children,  and  he 
retroceded  the  property  to  the  donor,  who 
borrowed  $500  from  the  plaintiff,  hypotheca- 
ting the  property  as  security.  The  widow 
of  the  donee  remarried,  and  she  and  her  hus- 
band took  possession  of  the  property  as  tutors 
of  the  children.  The  donor  subsequently 
died,  and  the  plaintiff  sued  the  donee*s  chil- 
dren as  represented  by  their  tutors,  to  re- 
cover the  $500  with  interest: — Held,  that 
the  retrocession  of  the  property  of  the  minors 
to  the  donor  and  its  hypothecation  by  him 
were  illegal.    2.  The  donee*s  minor  children 


were  not  liable  to  the  plaintiff  for  the  repay- 
ment of  his  loan  to  the  donor.  3.  The  pay- 
ment of  the  $500  to  the  donor  did  not  enrich 
the  minors,  but  simply  operated  a  change 
in  their  creditor.  4.  The  plaintiff^s  remedy 
was  an  action  against  the  representatives 
of  the  donor,  and  an  attachment  in  the  hands 
of  the  defendants,  as  the  tutors  of  the  chil- 
dren, of  what  they  might  owe  to  the  donor, 
who  paid  debts  for  which  they  were  liable. 
Beaumont  v.  Lamonde,  Q.  RL  23  S.  CI 
129. 


__  J — Removal  —  Grounds.] — If  on 
any  ground,  a  tutor  can  be  deprived,  even 
temporarily,  of  the  guardianship  of  his  wards, 
it  will  only  be  for  grave  reasons.  Fits  Allan 
v.  Reiutord,  5  Q.  P.  R.  387. 

■ 

Habeas  Corpus  —  Confinement  in  Indus- 
trial School,  —  Jurisdiction — Recorder  — 
Mayor,] — Habeas  corpus  will  lie  to  set  at 
liberty  an  infant  detained  in  an  industrial 
school,  when  the  sentence  of  confinement 
pronounced  by  the  recorder  has  not  been  re- 
quested by  the  mayor,  as  required  by  Art. 
3140,  R.  S.  Q.  Avon  v.  Les  Dames  de  VAsile 
du  Bon  Pasteur,  7  Q.  P.  R.  207. 


—  Repudiation  at  Majority — Parti- 
tion —  Parties — Tenant  in  Common — Mesne 
Profits  —  Damages,] — ^The  plaintiiE,  while 
an  infant,-  joined  with  an  adult  brother  and 
sister  in  a  lease  to  the  defendants  of  a  park 
property,  of  which  all  three  were  tenants 
in  common,  for  a  period  of  ten  years.  The 
defendant  pulled  down  some  old  buildings, 
*put  up  pavilions,  made  roads  and  paths, 
turned  it  into  a  pleasure  ground,  ^ran  a 
branch  of  their  electric  railway  into  it,  and 
brought  crowds  of  people  there.  Daring  the 
term  t£e  plaintiff  came  of  age,  and  at  once 
repudiated  the  lease,  refusing  to  be  bound 
by  it,  and  effected  a  partition  with  the  other 
two  tenants  in  common  of  the  land,  to  which 
the  defendants  were  not  parties.  In  an  ac- 
tion to  recover  possession  of  the  plaintiff's 
part  of  the  land  under  the  partition;  for  a 
declaration  that  the  partition  was  binding, 
or  for  a  new  partition  between  him  and  the 
company;  for  a  declaration  that  the  lease 
was  not  binding  on  him,  and  that  he  had 
been  excluded  from  possession ;  and  for  mesne 
profits  and  damages: — Held,  that  the  parti- 
tion made  could  not  be  declared  binding  on 
the  company,  who  were  not  parties  to  it: — 
Held,  also,  that  the  brother  and  sister  were 
not  necessary  parties  to  any  new  partition 
between  the  plaintiff  and  the  company: — 
Held,  also,  on  the  evidence,  that  the  com- 
pany's conduct  in  the  use  of  the  park  was 
practically  an  exclusion  of  the  plaintiff  from 
any  use  he  might  make  of  it,  and  that  he 
was  entitled  to  recover  mesne  profits  from 
the  time  he  became  of  age,  and  damages;  and 
a  partition  was  ordered  between  him  and  the 
company  for  the  residue  of  the  term.  Judg- 
ment of  Meredith,  C.J.,  1  O.  W.  B.  25, 
reversed.  Monro  v.  Toronto  R.  W,  Co.,  22 
Occ.  N.  231,  4  O.  L.  R.  36,  1  O.  W.  R. 
316,  313,  2  O.  W.  R.  207.  3  O.  W.  R.  14, 
299,  4  O.  W.  R.  392. 

LeKAoy  —  Payment  into  Court — Surro- 
gate guardian.  Re  LaughUn,  2  O.  W.  R. 
1140. 

IdabiUty  to  lademmlty^Next  Friend 
—  Improvident  Litigation  —  Ratification. 
Macnee  v.  Rose.  1   O.   W.  R.  173. 


753 


INFANT. 


754 


—  Absence  of  Express 
Provision  for — Infants  Entitled  to  Share  in 
Residue  in  Addition  to  Specific  Legacies  — 
Setting  apart  Sum  to  Answer  Legacies  — 
Quantum  of  Allowance  for  Maintenance  — 
Whole  Interest  or  Part.] — Legacies  of  ^,000 
were  given  to  each  of  the  testator's  mfant 
sons,  Mowat  and  Koss  Mclntyre,  to  carry  in- 
terest from  the  death  of  the  testator  for  the 
purposes  of  their  maintenance,  and  in  direct- 
ing the  retention  and  setting  apart  by  the 
executors  of  $8,000  to  provide  for  the  pay- 
ment of  $4,000  each  to  the  infants  when  they 
attain  the  age  of  25  years,  and  10  per  cent, 
of  the  residue  of  the  testator's  estate,  Street, 
J. :— Held,  3  O.  W.  R.  258,  7  O.  L.  R.  548, 
that  the  legacies  carried  interest  from  the 
testator's  death  for  the  purpose  of  mainten- 
ance. There  was  no  express  provision  for  the 
maintenance  of  the  two  infants  during  their 
minority.  But  the  appellants  contend  that 
the  other  devises  and  bequests  in  favour  of 
the  infants  contained  in  -the  will  are  a  suffi- 
cient provision  for  their  maintenance : — Held, 
the  rule  is  that  when  a  legacy  is  given  to  a 
minor  by  a  parent  or  by  a  person  in  loco 
parentis,  payable  at  a  future  period,  if  no 
other  provision  is  made  for  maintenance,  in- 
terest will  be  allowed  for  that  purpose,  even 
though  by  the  terms  of  the  will  the  Iega<*' 
is  contingent  on  the  legatee  living  to  the 
period  mentioned  for  payment  of  the  legacy. 
The  gift  of  an  immediate  share  in  the  resi- 
due indicates  a  fund  or  source  from  whidi 
maintenance  was  derivable,  but  not  in  such 
form  as  to  preclude  recourse  for  maintenance 
to  the  interest  upon  the  legacies.  But  it 
should  be  taken  into  consideration  in  deal- 
ing with  the  allowance  to  be  made  for  main- 
tenance out  of  the  interest  of  the  legacies, 
having  regard  to  their  shares  of  the  residue 
and  the  income  derivable  therefrom,  they  are 
entitled  to  have  recourse  to  interest  on  their 
legacies,  but  only  to  that  extent.  It  follows 
that  the  order  was  proper  at  the  time  it  was 
made,  and  that  the  whole  sum  of  $iB,OCH> 
must  be  set  apart  to  provide  maintenance,  if 
necessary.  But  that  sum  was  manifestly  ar- 
rived at  without  reference  to  the  income  from 
the  infants'  shares  in  the  residue;  and  the 
question  of  the  proper  amount  to  be  allowed, 
having  regard  to  such  shares  and  the  time 
when  they  were  ascertained,  should  be  now 
settled  by  the  Master  unless  otherwise  agreed 
upon.  Re  Mclntyre^  Mclnt^re  v.  Lonodon 
and  Western  Trust  Co.,  5  O.  W.  R.  137,  6 
O.  L.  R-  408. 


—  Party  to  Action — 
Authorization  —  Husband  —  Curator.l — 
An  infant,  being  a  married  woman,  may  ap- 
pear in  Court  in  a  personal  action  (et  mo- 
bili^re),  without  other  assistance  and  author^ 
isation  than  that  of  her  husband,  made  a 
party  for  that  purpose,  and  has  no  need  of 
the  assistance  of  a  curator.  Oalemeau  v. 
Bertrand,  Q.  R.  20  S.  C.  283. 


>rtsMf^ — yoidahle  Contract — Repudia- 
tion of — What  Amounts  to — Infants*  Con- 
tracts Act.] — Held,  that  a  mortgage  exe- 
cuted by  an  infant  before  the  passing  of  the 
Infants'  Contracts  Act  is  not  void  but  void- 
able, and  if  the  infant  wishes  to  avoid  it  he 
must  expressly  repudiate  it  within  a  reason- 
able time  after  coming  of  age.  R.,  in  1806, 
being  then  an  infant,  executed  a  mortgage 
in  favour  of  S..  the  plaintiff.  R.  came  of 
age  on  the  27th  January,  1900,  and  at  that 


time,  on  account  of  default  having  been  made 
ifl  the  payment  of  the  loan,  S.  was  proceed- 
ing to  sell  under  power  of  sale  in  the  mort- 
gage. R.'s  solicitors  on  the  13th  February, 
1900,  wrote  S.,  saying  that  no  valid  mort- 
gage had  ever  been  executed  by  R.,  and 
threatening  proceedings  to  protect  their 
client's  interest,  and  on  the  2nd  March  they 
began  an  action  on  behalf  of  'R.  against  S. 
for  a  declaration  that  the  mortgage  was  null 
and  void  and  an  injunction  restraining  the 
sale.  On  cross-examination  on  an  affidavit 
made  by  R.  in  support  of  a  motion  for  an  in- 
terim injunction,  he  said  in  substance  that 
the  reason  he  did  not  pay  was  because  he 
couldn't,  and  that  he  hiftd  never  repudiated 
his  contract,  and  in  October,  1900,  he  discon- 
tinued his  action.  On  the  2nd  November, 
1900,  S.  commenced  his  foreclosure  action, 
and  in  defence  R.  pleaded  infancy: — Held, 
that  the  solicitor's  letter  and  the  writ  in 
Russel  V.  Saunders  did  not  constitute  a  re- 
pudiation, as  they  were  qualified  by  R.'s 
statement  that  he  did  not  intend  to  repudiate. 
Saunders  y.  Russell  23  Occ.  N.  56,  9  B.  C. 
R.  321. 

Next  Friend — ^Amendment — Costs — Soli- 
citor.   Henderson  v.  Button,  2  O.  W,  R.  653. 

Next  Frlesid — Father  Out  of  Jurisdiction 
— Securitff  for  Costs — 2iev}  Newt  Friend.] — 
Motion  by  defendants  to  stay  the  action  un- 
til the  plaintiff  should  name  a  next  friend  in 
the  jurisdiction  or  give  security  for  costs. 
The  plaintiff  sued  by  his  father  as  next 
friend;  both  resided  in  the  Province  of  Que- 
bec, as  appeared  bv  indorsement  on  the  writ 
of  summons: — Held,  defendants  entitled  to 
their  order.  The  next  friend  of  an  infant 
plaintiff  stands  in  the  same  position  as  any 
other  litigant  Any  indulgence  is  given  to 
the  infant  and  not  to  the  next  friend. — If, 
for  any  reason,  the  infant's  father  does  not 
wish  to  give  security,  and  no  other  person 
can  be  found  in  the  jurisdiction  willing  to 
act,  then,  as  was  said  in  Taylor  v.  Wood,  14 
P.  R.  at  p.  456,  the  Court  has  power  to 
appoint  the  official  guardian  to  act  as  next 
friend  in  the  case  of  commendable  litigation. 
The  only  thing  that  looks  the  other  way  is 
the  remark  of  Meredith,  J.,  in  Scott  v.  Nia- 
gara Navigation  Co.,  15  P.  R.  at  p.  455. 
That,  however,  does  not  seem  intended  to 
be  a  positive  expression  of  opinion  on  the 
point  now  under  consideration.  .  .  .  The 
order  should  go  that  some  other  next  friend 
be  appointed  resident  in  Ontario,  unless  the 
father  gives  the  usual  security  for  costs.  Mc- 
Bain  v.  Waterloo  Manufacturing  Co.,  4  O. 
W.  R.  147,  26  Occ.  N.  46,  8  O.  L.  R.  620. 

Partitioa.  or  Sale  of  I<Aiids — ^Rights  of 
guardian — ^Discretion  of  Court — Interest  of 
infants — Lease  of  lands — Proper  conditions 
and  restrictions.  Badge  V.  Badge,  3  O.  W. 
R.  230. 

Tutor — Appointment  of  —  Pleading — Ex- 
ception.]— ^In  an  action  brought  b^  a  tutor, 
$s-qualit6,  the  fact  that  the  plaintiff  has  not 
been  regularly  appointed  tutor  to  the  minor 
whom  he  assumes  to  represent,  must  not 
necessarily  be  pleaded  by  exception  to  the 
form,  but  may  be  set  up  in  a  plea  to  the 
merits.  Dini  v.  Canadian  Construction  Co., 
j  5  Q.  P.  R.  447. 

Tutor — Removal  —  Grounds — Insolvency 
— Immorality  —  Action  —  Interim    Order — 
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Co$U,] — 1.  Insolvency  is  not  a  sofficieqt 
ground  for  the  removal  of  a  father  from 
the  office  of  tutor  to  his  minor  children,  more 
especially  where  it  is  not  established  that  his 
insolvency  is  the  result  of  miscondnct,  dis- 
honesty, or  incapacity.  2.  A  person  cannot 
be  deprived  of  the  tutorship  of  his  children 
on  the  ground  of  immorality  unless  it  be 
notorious,  that  is  to  say,  the  acts  with  which 
the  tutor  is  reproached  must  be  known  to  a 
large  number  of  persons,  and  be  the  subject 
of  common  talk.  However  opposed  to  the 
principles  of  morality  the  conduct  of  a  tutor 
may  be,  he  cannot  be  removed  from  office  so 
long  as  the  knowledge  of  his  conduct  is  re- 
stricted to  his  private  circle.  3.  During  the 
pendency  of  an  action  to  remove  a  tutor 
from  the  tutorship  of  his  children,  he  is  en- 
titled to  retain  the  administration  of  the 
person  and  property  of  the  minors,  and  he 
can  only  be  dispossessed  thereof  by  an  order 
made  by  the  Court  under  the  provisions  of 
Art.  289,  C.  G. — ^  Where  the  subrogate  tutor 
is  in  good  faith  in  bringing  an  action  for 
the  removal  of  the  tutor,  he  will  not,  if  suc- 
cessful, be  condemned  personally  to  costs. 
St,  Pierre  v.  Tucker,  Q.  R.  18  S.  C.  4S1. 

Tutor  ad  Hoo — Place  of  Appointment,] 
— If  an  infant  has  interests  opposed  to  those 
of  his  tutor,  a  tutor  ad  hoc  may  be  appointed 
in  the  district  in  which  the  property  of  the 
infant  is  situated,  and  in  which  the  original 
tutor  was  appointed,  and  this  may  be  done 
although  the  tutor  and  the  infant  nave  gone 
to  live  elsewhere.  Frappier  v.  Birabin,  6  Q. 
P.  R.  102. 

Tutor  of— 'Removal  —  Procedure — Necee- 
Bity  for  Aotion,} — A  demand  for  the  removal 
of  the  tutor  of  an  in^t  can  only  be  made 
by  action  in  the  ordinary  form,  commencing 
with  a  writ  of  summons  in  the  name  of  the 
sovereign.  Ew  p.  McNicol,  Q..R.  21  S.  G. 
170. 


INEEGTIOTTS  DISEASES. 


See  PuBLio  EbuALTH  Act. 


INFOBHATION. 

See  Abbest — Costs — Cbiminal  Law — Jus- 
tice OF  THE  Peace — Municipal  Corpob- 
▲TiONB — ^Police  Magistbats. 


INFOBICATION  OF  IHTBTTSION. 
See  OBOwir. 


INJTTHCTION. 

AMdsmiiemt  for  Benefit  of  Creditors 

— Prejudice  of  Creditor  —  Varying  Order  — 
Title  of  Cause,] — ^Where  an  ex  parte  injunc- 
tion order  restrained  a  trader,  who  had  ob- 
tained goods  from  the  plaintiffs  under  an 
agreement  that  the  property  therein  was  to  re- 


main in  them,  with  liberty  to  them  to  take 
possession,  from,  inter  alia,  making  an  assign- 
ment for  the  general  benefit  of  his  creditors, 
it  was  ordered  to  be  varied  in  that  respect. 
It  is  not  a  ground  for  setting  aside  the  ser- 
vice of  an  ex  parte  injunction  order  that  the 
order  is  not  intituled  in  the  cause,  where  the 
defendant  has  not  been  misled.  Oault 
Brothera  Co,  v.  MorreU,  25  Occ.  N.  89,  3  N. 
B.  Eq.  123. 

Attomej-Gemeral  —  Public  Rights  — 
Coal  Mines  Regulation  Act — Employment  of 
Aliens.] — ^Held,  on  a  motion  by  the  Attorney- 
Qoieral  for  an  injunction  to  restrain  a  col- 
liery company  from  employing  Ghinamen  be- 
low ground  in  contravention  of  Rule  34,  s. 
82,  of  the  Goal  Mines  Regulation  Act 
(amended),  that  the  matter  was  not  one 
affecting  tne  public  or  likely  to  affect  the 
public  to  such  an  extent  as  to  call  for  the 
granting  of  an  injunction.  Attometf-Oeneral 
for  British  Columoia  v.  Wellington  Colliery 
Co.,  10  B.  G.  R.  397. 

Gkattel  Mortf^ace — Sale  of  goods — ^Mis- 
representations— ^Breach  of  warranty.  Rogers 
v.  Lavin,  5  O.  W.  R.  492. 

Coatraot  —  Enforcing  Obligations  ol — 
Penalty.] — In  a  case  where  the  parties  are 
bound  by  a  contract,  an  interlocutory  in- 
junction may  be  granted  only  for  the  purpose 
of  ordering  that  a  party  obligated  by  the 
contract  shall  do  exactly  what  he  is  under 
obligation  to  do  by  the  contract,  and  refrain 
frbm  doing  that  which  he  is  thereby  forbid- 
den to  do. — Therefore,  if  an  actor  has  agreed 
not  to  sign,  during  the  year  following  the  ex- 
piration of  his  engagement  to  play  upon  an- 
other stage,  under  penalty  of  a  forfeiture, 
there  is  no  ground  for  granting  an  interlo- 
cutory injunction  restraining  him  from  acting 
upon  another  stage  after  he  has  signed  an 
engagement  contrary  to  his  promise.  La 
SociSti  Anonifme  des  Th^tres  v.  Lombard, 
7  Q.  P.  R.  262. 

Oontraot — Stipulation  as  to  Damages — 
Agreement  in  Restraint  of  Trade.] — ^An  in- 
terlocutory injunction  will  not  be  granted 
when  the  parties  by  a  clause  of  the  agree 
ment  between  them  have  stipulated  that  a 
certain  amount  of  damages  will  be  payable 
in  case  of  violation  thereof;  An  agreement 
not  to  do  business,  unreasonable  as  to  space, 
restrictive  of  trade,  and  of  personal  liberty, 
is  null  and  void  in  law,  and  cannot  be  legally 
enforced.  Hamilton  Powder  Co.  v.  Johnson, 
7  Q.  P.  R.  236. 

Debtor  IMapoaiiic  of  Property — Status 
of  Creditor — Verdict  for  Damages — Fraud.] 
— The  plaintiff  in  an  action  of  tort  who  has 
recovered  a  verdict,  the  entry  whereon  of 
judgment  has  been  stayed,  is  not  a  creditor 
of  the  defendant,  much  less  a  judgment  credi- 
tor, and  is  not  entitled  to  have  the  defendant 
enjoined  from  disposing  of  his  property,  even 
where  the  plaintiff  shews  upon  affidavit  the 
intent  of  the  defendant  to  defraud  the  plain- 
tiff and  to  leave  the  country  with  the  pro- 
ceeds of  the  sale  of  property.  Bwrdett  v. 
Fader,  24  Occ.  N.  14,  127,  6  O.  L.  R.  532, 
7  O.  L.  R.  72,  3  O.  W.  R.  289. 

Disposition  of  Property  —  Status  of 
plaintiff — Oreditor — ^Verdict  for  damages — 
Judgment  stayed.  Burdett  v.  Fader,  2  O.  W. 
R.  942,  6  O.  L.  R.  532. 
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Ezeeifttorfl — Shares  in  Hands  of — Re- 
straining Transfer  of.] — An  interlocutory  in- 
junction will  be  granted  to  prevent  testa- 
mentaiy  executors  domiciled  out  of  the  pro- 
vince from  transferring  certain  shares,  at  a 
time  when  a  seizure  of  the  same  shares  under 
a  judgment  against  the  testator,  as  well  as  an 
attachment  against  the  executors,  has  just 
been  set  aside.  Bowie  v.  Crawford^  7  Q.  P. 
R,  1. 

Ezpropriatioa.  of  I<Aiid — Compensation 
— ^Tenant  for  years.  Campbell  v.  Hamilton 
Cataract  and  Power  Co.,  5  O.  W.  R.  60. 

laterliA  lajnnotiom  —  Absence  of  irre- 
parable injury  —  Dissolution  —  Convenience 
— University  federation.  University  of  Tri- 
nittf  College  v.  Macklem,  2  O.  W.  R.  809. 

laterliA  Injnnetion — Breach  of  Con- 
tract to  Sell  Goods  to  Plaintiff  Only — Re- 
medy in  Damages.] — ^A  contract  recited  that 
the  plaintiff,  in  conjunction  with  others,  was 
forming  a  company  to  be  incorporated,  and 
that  the  plaintiff  waa  desirous  of  purchasing 
bricks  for  the  benefit  of  the  proposed  com- 
pany, and  set  out  the  intention  of  the  plain- 
tiff to  assign  all  his  interest  in  the  contract 
to  the  company  upon  its  incorporation,  and 
stipulated  tha£  upon  such  assignment,  the 
company  should  be  substituted  for  the  plain- 
tiff in  the  contract,  and  the  evidence  shewed 
that  the  defendants  did  not  intend  to  enter 
into  such  an  agreement  for  the  benefit  of  the 
plaintiff  and  his  associates  personally,  but 
that  the  formation  of  the  company  and  its 
interest  in  the  proposed  purchases  were  ma- 
terial parts  of  the  arrangements.  The  state- 
ment of  daim  in  each  case  alleged  that,  rely- 
ing upon  the  contract  and  upon  the  supply 
of  bricks  under  it,  the  plaintiff,  together  with 
others,  entered  into  a  number  of  building  con- 
tracts requiring  the  use  of  bricks,  that  the 
plaintiff  would  require  for  the  piloses  of 
his  business  during  the  present  year  all  the 
bricks  called  for  by  the  said  contract,  that 
the  plaintiff  and  the  company  were  tendering 
for  and  expected  to  obtain  a  large  number  of 
other  building  contracts  requiring  bricks,  that 
the  plaintiff  expected  to  sell  bricks  to  other 
builders  at  a  profit,  and  that,  unless  the  de- 
fendants supplied  the  bricks  called  for  by  the 
contract,  it  would  be  impossible  for  the  plain-^ 
tiff  to  get  bricks  in  time  to  carry  out  these 
contracte»  or  to  complete  the  works  in  the 
manner  and  within  the  time  mentioned  In 
said  contracts.  The  evidence  adduced  sup- 
ported these  statements  in  the  main,  but  did 
not  shew  that  the  contracts  referred  to  had 
been  made  for  the  benefit  or  on  behalf  of  the 
company  or  that  the  comi>any  had  acquired 
any  interest  or  incurred  any  liability  in  re- 
spect of  them:  —  Held,  that  the  plaintiff 
dould,  under  the  circumstances,  be  left  to  his 
claim  for  damages,  if  any,  arising  from  the 
alleged  breach  of  the  contract,  and  that  in- 
terim injunctions  should  be  dissolved.  Cass 
V.  Couture,  Cass  v.  McCutcheon,  23  Occ.  N. 
219,  14  Man.  L.  R.  468. 

laterliii  lajunotiom — Completion  of  Ele- 
vator —  Delivery  of  possession — Rights  of 
parties.  Jamieson  v.  MacKenzie,  Mann,  .d 
Co^  1  O.  W.  R.  655. 

lateiim  lajiu&otiom  —  Condition — So- 
curity  —  Time.] — ^Where  a  party  has  obtain- 
ed an  interlocutory  injunction  on  condition 


of  furnishing  security,  the  Court  may  by  a 
subsequent  judgment  fix  a  time  within  which 
security  must  be  furnished  under  penalty 
of  the  dissolution  of  the  injunction  granted. 
Moore  v.  Bullock,  6  Q.  P.  R.  464. 

Interim  lainnottoa  —  Cutting  Timber 
on  Disputed  Land  —  Finding  by  Jury  in 
Replevin  Action.] — An  ex  parte  injunction 
to  restrain  the  defendants  from  cutting  tim- 
ber and  removing  timber  already  cut,  on 
lands,  the  title  to  which  was  claimed  by  the 
plaintiff  and  defendants  by  possession,  was 
dissolved,  where  a  jury  in  an  action  of  re- 
plevin by  the  plaintiff  to  recover  timber  cut 
by  the  defendants  on  the  land,  had  found  in 
their  favour,  though  a  moticm  for  a  new  trial 
was  undisposed  of.  Wood  v.  Leblanc,  23 
Occ.  N.  167,  2  N.  B.  ^.  Reps.  427. 

latorlm  Injnnetiom  —  Dealing  with 
shares  —  Dissolving.  Wright  v.  Rowan,  2 
O.  W.  R.  120. 

laterliii  InJnnotion —  Dissolution  before 
Hearing  —  Assessment  of  Damages.]  — 
Where  an  ex  parte  injunction  was  dissolved 
before  the  hearing  of  the  suit  which  was  for 
a  declaration  of  title  to  land,  the  Court  post- 
poned assessin£[  the  defendant's  damages  upon 
the  plaintiff's  undertaking  given  on  obtaining 
thev  injunction,  to  the  hearing  of  the  suit. 
MqLellan  v.  Turner,  23  Occ.  N.  268. 

latorliii  Injnnetion  —  Newspaper — Ad- 
vertisement —  Trade  union  —  Prc^nderance 
of  convenience.  Diron  v.  Qlobe  Printing 
Co.,  2  O.  W.  R.  726. 

Interim  Injnnetion  —  Railway  —  Ex- 
propriation— Crossing  Line  of  Another  Com- 
pany —  Appeal  —  Questions  for  Trial."] — 
On  the  application  of  the  plaintiffs,  who  al- 
leged inter  alia  that  the  defendants'  railway 
was  not  commenced  within  two  years,  that 
no  map  or  plan  and  profile  of  the  whole  line 
of  railway  had  been  prepared  and  deposited 
in  the  department  of  the  Minister  of  Rail- 
ways, and  tiiat  the  work  being  done  by  the 
defendants  was  not  authorized  and  was  not 
being  prosecuted  in  good  faith  under  their 
charter,  but  was  really  for  the  benefit  of  the 
Great  Northern  Railway  Company,  so  that 
it  might  extend  its  railway  system,  which 
lies  south  of  the  international  boundary,  into 
British  Columbia,  injunctions  were  granted 
restraining  until  the  trial  of  the  action  the 
defendants  from  continuing  in  possession  and 
proceeding  with  the  expropriation  of  the  land 
of  the  plaintiff  hotel  company,  and  also  from 
taking  any  proceedings  toward  effecting  the 
proposed  crossing  of  the  right  of  way  of 
the  plaintiff  railway  company.  Motions  to 
dissolve  the  injunctions  were  refused.  The 
full  Court  (Irving,  J.,  dissenting)  dismissed 
an  appeal  on  the  ground  that  there  were  sev- 
eral points  of  importance  which  should  be 
decided  at  the  trial.  Yale  Hotel  Co.  v.  Van- 
couver, Victoria  and  Eastern  R.  W.  and  Navi- 
gation Co.,  Grand  Forks  and  Kettle  River  R. 
W.  Co.  V.  Vancouver,  Victoria  and  Eastern 
R.  W.  and  Navigation  Co.,  9  B.  C.  R.  66. 

Interim  Injunction  —  Refusal — Dis- 
cretion —  Appeal.] — Although  the  Courfof 
King's  Bench  sitting  in  appeal  has  power  to 
overrule  the  discretion  exercised  by  the  Court 
of  first  instance  in  refusing  a  petition  for 
an  interim  injunction,  it  is  a  power  which 
will  be  used  only  in  an  extreme  case,  where 
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the  right  of  the  petitioner  is  clear  and  un- 
mistakable, and  where  there  has  been  mani- 
fest error  in  refusing  his  application.  8ouih 
Shore  i?,  W.  Co.  v.  Grand  Trunk  R.  W.  Co., 
Q.  R.  12  K.  B.  28. 

Interim  Ininnotion  —  Rule  m  to  Orani- 
ing — Facts  in  Dispute  —  Partnership  —  Re- 
ceiver.]— On  a  motion  fw  an  interlocutory 
injunction  to  restrain  defendant  from  dispos- 
ing of  assets  of  an  alleged  partnership  be- 
tween him  and  the  plaintiff  to  carry  on  a 
business  previously  conducted  by  the  defend- 
ant, and  for  a  receiver,  the  plaintiff  alleged 
that  books  of  account  were  opened  up,  and  a 
bank  account  kept,  in  the  firm's  name;  that 
bill  heads  with  the  name  of  the  firm,  and 
names  of  the  plaintiff  and  defendant  thereon, 
were  used,  and  a*  circular  under  the  firm's 
name  distributed  by  the  defendant,  announcing 
that  the  plaintiff  was  associated  in  the  busi- 
ness. The  defendant  denied  that  a  partner- 
ship was  formed,  and  alleged  that  it  was 
contingent  upon  the  plaintiff  paying  into 
the  business  a  sum  of  money  equal  to  the 
value  of  the  defendant's  stock-in-trade  on 
hand ;  that  this  had  never  been  done ;  that  the 
plaintiff  was  employed  at  a  weekly  salary; 
and  that  the  bill  heads  were  ordered  by  the 
plaintiff  without  authority,  and  their  use  only 
permitted  after  his  assurance  that  he  would 
shortly  purchase  an  interest  in  the  business. 
These  allegations  were  denied  by  the  plain- 
tiff:— ^Ueld,  that  the  motion  should  be  grant- 
ed. On  a  motion  for  an  interlocutory  in- 
junction, the  Court  should  be  satisfied  that 
there  is  a  serious  question  to  be  determined, 
and  that  under  the  facts  there  is  a  probability 
that  the  plaintiff  will  be  held  entitled  to  re- 
lief. Burden  v.  Howard,  2  N.  B.  Eq.  Reps. 
461. 

Interim  Injnnetion  —  Threatened  In- 
jury to  Property  —  Discretion — Affidavits  in 
Reply  —  Nof^Mdosure  of  Material  Facts — 
Offer  —  Costs,] — 1.  When  evidence  is  given 
to  the  satisfaction  of  the  Judge  that  there  is 
a  strong  probability  of  injury  to  the  plain- 
tiffs' building  by  the  continuance  of  blasting 
operations  for  the  loosening  of  frozen  earth 
on  adjoining  land,  it  is  proper,  on  motion  to 
continue  an  ex  parte  injunction,  to  grant 
an  interlocutory  injunction  restraining  the 
contractor  until  the  hearing  of  the  action 
from  carrying  on  such  blasting  in  such  a 
manner  as  to  injure  the  plaintiffs'  building, 
although  there  is  no  proof  that  any  actual 
injuiy  to  such  building  has  already  resulted. 
Fletcher  v.  Bealey,  28  Ch.  D.  688,  and  Attor- 
ney-General V.  Manchester,  [1893]  2  Ch. 
87,  followed.  2.  There  is  a  discretion  in  the 
Judge  on  the  hearing  of  such  a  motion  to 
allow  affidavits  in  reply  which  contain  state- 
ments going  merely  to  strengthen  the  original 
case;  and,  when  an  opportunity  is  given  to 
the  defence  to  answer  the  affidavits  in  reply, 
the  full  Court  on  appeal  will  not  interfere 
with  such  discretion.  Peacock  v.  EDarper, 
7  Ch.  D.  648.  followed.  3.  The  non-disclosure 
of  material  facts  on  the  application  for  an  ex 
parte  injunction  for  a  limited  time,  although 
a  ground  for  discharging  it,  will  not  neces- 
sarily disentitle  the  plaintiffs  to  succeed  on  a 
motion  to-  continue  the  expiring  injunction 
when  both  sides  present  their  cases  fully, 
and  the  Court  is  not  bound  to  specifically 
discharge  the  interim  injunction  or  to  award 
costs  to  the  defendants.  4.  An  offer  or  sug- 
gestion on  the  part  of  the  plaintiffs,  before 


commencing  the  action,  to  accept  a  bond  to 
secure  them  against  damages  caused  b^  the 
operations  complained  of,  even  if  distinctly 
proved,  would  not  necessarily  preclude  them 
from  claiming  an  injunction  afterwards, 
though  it  would  be  a  fact  to  be  taken  into 
consideration  in  determining  whether  a  reme- 
dy by  action  for  damages  would  not  be  ade- 
Suate.  Wood  v.  Sutcliffe,  2  Sim.  N.  S.  168, 
istinguished.  5.  Costs  of  appeal  were  order- 
ed to  be  paid  by  the  appellant  in  any  event. 
Miller  v.  Campbell,  23  Occ.  N.  233,  14  Man. 
L.  R.  437. 

Interim  Order  —  Costs  —  Municipal 
Corporation  —  Illegal  Purchase  of  Land,]  • — 
The  council  of  a  city  having  by  resolution 
proposed  to  enter  into  a  contract  of  purchase 
of  certain  land  to  be  paid  for  in  five  yearly 
instalments,  notwithstanding  the  provisions 
of  s.  396  of  the  Municipal  Act,  R.  S.  M. 
c.  100,  this  action  was  brought  by  a  rate- 
payer and  a  motion  made  for  an  injunction 
to  prevent  the  proposed  purchase.  After 
several  adjournments  of  the  motion,  and 
before  it  finally  came  on  for  hearing,  a  new 
arrangement  was  entered  into  so  far  varying 
the  original  proposition  that  the  injunction 
was  not  pressed  for  on  that  argument,  and 
the  only  question  for  decision  was  as  to  the 
disposition  of  the  costs:  —  Held,  following 
Hoole  V.  Great  Western  R,  W.  Co.,  L.  R. 
3  Ch.,  262,  that  a  suit  or  an  injunction 
was  proper  in  such  a  case,  and  that  the  de- 
fendants should  pay  the  costs.  It  is  not 
necessary  that  such  a  suit  should  be  brought 
in  the  name  of  the  Attorney-General.  Smith 
V.  Township  of  Raleigh,  8  O.  R.  405,  and 
Wallace  v.  Township  of  Orangeville,  5  O. 
R.  37,  followed.  Shrimpton  v.  City  of  Win- 
nipeg, 30  Occ.  N.  248,  13  Man.  L.  R.  211. 

Interim  Order — Dissolution  for  Default 
of  Security.] — An  interlocutory  injunction, 
subject  to  the  giving  of  security  within  a 
certain  delay,  will  be  dissolved  on  motion 
if  such  security  is  not  given.  Moon  v.  Bui- 
iock,  6  Q.  P.  R.  59. 

Interim  Order  —  Issue  before  Writ  of 
Summons  —  Restraining  Adoption  of  Muni- 
cipal By-law.] — It  is  not  necessary  that  a 
writ  of  summons  should  be  issued  before  an 
interlocutory!  injunction  is  applied  for;  it 
is  sufficient  if  it  issues  after  the  injunction 
order  has  been  signed,  for  the  two  may  be 
served  at  the  same  time.  Quaere,  w^hether 
an  interlocutory  injunction  may  be  issued 
against  a  municipal  corporation  to  restrain  . 
it  from  preceding  to  adopt  a  by-law.  Wilder 
V.  City  of  Quebec,  Q.  R.  25  S.  C.  128. 

Interim  Order  —  Municipal  By-law  — 
Enforcement] — An  interlocutory  injunction 
will  be  granted  to  restrain  the  enforcement 
of  municipal  by-laws  which  are  seriouriy 
contested  in  a  cause  actually  iiending  lit 
Court.  Jodoin  v.  Village  of  Belonl,  6  Q.  P. 
R.  430. 

Interim  Order  —  Municipal  corporation 

—  Contract  —  Comparative  convenience. 
Slater  v.  Town  of  Niagara  Falls,  4  O.  W. 
R.   242. 

Interim  Order  —  User  of  right  of  way 

—  Balance  of  conveniencie.  Hopkins  v. 
Anderson,  4  O.  W.  R.  118. 
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Interim  Order  —  Possession  of  Land — 
Claim  of  Lien.] — An  interlocutory  injonctien 
"wiH  not  be  granted,  in  the  course  of  an  ac- 
tion, in  order  to  put  the  plaintiff  in  posses- 
sion of  property  on  which  the  defendant  is 
about  to  erect  buildings  for  the  plaintiff,  if 
the  possession  of  the  land,  as  to  which  the 
defendant  alleges  a  right  of  retention,  is  one 
of  the  objects  of  the  litigation.  Canada  Ra- 
diator Co,  V.  SocUU  Anonyme  de  Construe- 
Hon,  6  Q.  P.  R.  354. 

Imterim  Order  made  Ex  Parte  —  En- 
forcing Obedience  to  —  Contempt  of  Court,] — 
An  injunction  order  made  ex  parte  by  a 
local  Judge  must  be  obeyed  until  set  aside, 
and  if  disobeyed  the  defendant  will  be  com- 
mitted for  contempt  of  Court.  Leherry  v. 
Braden,  7  B.  C.  R.  403. 

fiawdlerd  and  Tenant  —  Repairs  hy 
Landlord  —  Interference  with  Tenanfs  Oc- 
cupancy,]— ^A  landlord,  who,  during  the  term 
of  the  tenancy,  makes  considerable  repairs 
to  the  property  leased,  which  interfere  with 
the  occupancy  t>f  the  tenant,  may  be  re- 
strained by  an  interlocutory  injunction.  Hay- 
cock V.  Pacaud,  7  Q.  P.  R.  249. 

Iiandlerd  and  Tenant  —  Stopping  of 
Work  Commenced  hy  Landlord  —  City  By- 
law —  Suspension  of  Injunction,] — Where 
works  are  commenced  by  a  proprietor  on  pre- 
mises leased,  and  subsequently  stopi>ed  by 
injunction  at  the  lessee^s  request,  the  injunc- 
tion may  be  suspended  if  it  is  proved  that 
the  city,  in  virtue  of  its  by-laws,  would  be 
obliged  to  terminate  the  work  itself,  if  it 
remained  unfinished.  Haycock  v.  Pacaud, 
7  Q.  P.  R.  270. 

Moneys  'Withdrawn    froai    Bnsinees 

— Deposit  by  stranger — Claim  of  right  — 
Restraint  on  alienation  pending  action. 
Beaird  v.  Carter,  3  O.  W.  R.  70. 

Mnnieipal  Corporation  —  Action 
against,  by  ratepayer— -Lo<:;ps  standi — Census 
enumeration  —  License  commissitmers  — 
Parties.  Humphries  v.  Village  of  Arthur, 
3  O.  W.  R.  153. 

Obetmetion  of  River  —  Removal  — 
Dismissal  of  Suit  —  Costs  —  Assessment  of 
Damages  —  Remedy  at  Law.] — The  plaintiff 
was  prevented  from  driving  his  lumber  down 
a  tributary  of  the  Saint  John  river  by  the 
closing  of  the  passage  by  a  pier  and  boom 
erected  by  the  defendant  in  connection  with 
his  saw  mill,  and  by  logs  of  the  defendant. 
The  defendant  was  the  owner  of  both  sides 
of  the  rfver.  The  suit  was  for  a  mandatory 
injunction  to  compel  the  removal  of  the  pier, 
booms,  and  logs  so  as  to  open  up  and  to 
keep  open  a  passage  for  the  plaintifiTs  lumber, 
and  for  an  assessment  of  damages.  The  bill 
was  filed  and  motion  heard  on  the  23rd  May, 
two  days  before  the  passage  had  been  opened : 
— Held,  that  the  injunction  in  respect  of 
future  obstruction  should  be  refused,  and  the 
plaintiff  left  to  recover  his  damages,  if  any. 
in  an  action  at  law,  but  that  the  bill  should 
be  dismissed  without  costs;  the  plaintiff  to 
have  costs  of  obtaining  and  serving  an  in- 
terim injunction  obtained  in  the  matter. 
Watson  V.  Patterson,  23  Occ.  N.  268. 


—  Action  —  Practice.] — 1.   In- 
junction   proceedings   can    be    taken   against 


parties  to  a  suit  only.  2.  Such  suit  may 
be  instituted  simultaneously  with  the  appli- 
cation for  the  injunction.  3.  The  service  of 
a  petition  of  notice  of  any  kind,  without  a 
writ,  does  not  suffice  to  constitute  the  person 
upon  whom  such  service  is  made  a  party 
to  a  suit.  Faradis  v.  Paradis,  Q.  R.  19  b. 
C.  375. 

ReeeiTer  —  Balance  of  Convenience  — 
Company,] — An  application  to  continue  un- 
til trial  an  interim  injunction  granted  ej^ 
parte,  and  to  appoint  a  permanent  receivei, 
was  dismissed,  where  the  plaintiff's  right  of 
action  was  not  entirely  free  from  doubt,  and 
it  appeared  that  the  injury  that  would  be 
occasioned  to  the  defendants  by  the  grant- 
ing of  the  injunction  and  the  appointment 
of  a  receiver,  if  the  plaintiff  ultimately  failed, 
would  be  very  great,  while  that  which  would 
result  to  the  plaintiff  by  its  refusal,  if  he 
ultimately  succeeded,  would  be  comparatively 
small.  Application  of  this  principle  to  an 
incorporated  company.  Reynolds  v.  Urqu- 
hart,  5  Terr.  L.  R.  413. 

Repetition  of  Slander  —  Public  En- 
tertainment —  Imputation  of  Murder,] — In- 
junction granted  until  the  trial  to  restrain 
the  defendants,  who  professed  to  be  mind- 
readers,  from  pretending  to  give  information 
at  their  public  entertainments  as  to  the 
cause  of  the  death  of  the  plaintifTs  husband, 
intimating  as  they  had  done  at  such  enter- 
tainments, that  he  met  with  his  death  at 
the  hands  of  a  supposed  friend,  and  thereby 
suggesting  the  idea  that  his  late  partner  and 
the  plaintiff  were  concerned  in  the  matter. 
Monson  v.  Tussand,  [1894]  1  Q.  B.  671„ 
referred  to.  Quirk  v.  Dudley,  22  Occ.  N.. 
388,  4  O.  L.  R.  532,  1  O.  W.  R.  637. 


of  —  Acceleration,] — Unless   in 

extraordinary  circumsitances  ^  (motion  for 
the  return  of  a  writ  of  injunction  before  the- 
day  fixed  Will  not  be  granted.  Titrault  v. 
Corporation  of  Wickham,  6  Q.  P.  R.  157. 

Ri|;]&t  to  —  Contract  —  Municipal  Cor- 
porattons — Street  Railways — Performance  of 
Work  —  Irreparable  Injury  —  Malice,] — 1. 
Where  one  of  two  parties  to  a  contract  is- 
doing  a  thing  which,  by  the  terms  of  the 
contract,  he  ^as  specially  reserved  the  right 
to  do,  the  other  iiart^  to  the  contract  is  not 
entitled  to  an  injunction  to  restrain  the  doing 
of  the  thing,  on  the  ground  that  the  work 
is  proceeding  in  a  way  which  inflicts  more- 
damage  than  would  be  caused  if  another 
method,  more  expensive,  had  been  adopted. 
So.  in  the  present  case,  the  defendants,  wha 
had  granted  certain  powers  to  the  plaintiffs, 
but  had  reserved  the  right  to  take  possession 
of  the  streets  when  necessary  for  road  opera- 
tions, were  not  bound  to  adopt  a  more  lengthy^ 
and  expensive  though  less  injurious  method 
of  performing  the  work.  2.  In  order  to  ob- 
tain an  injunction  in  such  circumstances, 
where  there  has  been  no  invasion  of  a  legal 
or  equitable  right,  it  must  be  established  that 
irreparable  injury  will  be  caused  if  an  in- 
junction be  not  granted.  3.  A  temporary 
interruption  of  traffic  and  an  injurious 
method  of  removing  the  rails,  causing  a 
damage  in  the  nature  of  a  pecuniary  loss, 
do  not  constitute  an  irreparable  injury.  4. 
Although  difficulties  had  existed  between  the> 
parties,  and  the  defendant  might  have  de- 
rived satisfaction  from  the  thought  that  the 
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exercise  of  their  rights  would  cause  the  plain- 
tiffs damage,  yet  malice  alone  does  not  open 
any  right  of  action,  where,  as  here,  there 
was  a  real  intention  to  accomplish  the  work, 
and  the  defendants  were  acting  within  their 
right  MontreiU  Park  and  Island  Ru  W. 
Co.  y.  Town  of  8t.  Louis,  Q.  R.  17  S.  C. 
545. 

Sale  of  Goods — Condition  —  Breach,] — 
An  interlocutory  injunction  will  be  granted 
to  enforce  an  agreement  whereby  the  respond- 
ent purchased  certain  goods  at  a  specified 
price,  which  agreement  he  deliberately  vio- 
lated.    Ozone  Co,  v.  Lyons,  7  Q.  P.  R.  65. 

Sale  of  Property  —  Rescission  of  Con- 
tract  —  Misrepresentation,] — Where  a  party 
contracts  to  purchase  property  and  pays  an 
instalment  and  afterwards  repudiates  the  con- 
tract and  sues  for  rescission,  the  Court  has 
no  jurisdiction  to  restrain  by  interim  in- 
junction the  vendor,  who  accepted  the  repu- 
diation and  re-took  his  property,  from  deal- 
ing with  it  as  he  sees  fit.  Christie  v.  Fraser, 
24  Occ.  N.  257.  10  B.  C.  R.  291. 

Security  —  Alteration  in  Terms  — Juris- 
diction of  Judge  —  Proceedings  before  ano- 
ther Judge,] — A  Judge  who  has  granted  an 
interlocutory  injunction  in  the  terms  of  Art. 
957,  C.P.,  remains  seised  of  the  motion  until 
the  security  preliminary  to  its  enforcement 
is  furnished.  He  may,  consequently,  sus- 
pend its  operation,  hear  the  parties  anew, 
allow  the  matter  to  be  contested,  and  revoke 
the  order.  Proceedings  taken  before  one 
Judge  may  be  continued  before  another. 
Wampole  v.  Lyons,  Q.  R.  14  K.  B.  53. 

Special  Remedy.] — A  writ  of  injunction 
will  not  be  granted  when  the  law  provides 
a  special  remedy  for  the  grievances  com- 
plained of.  Beauregard  v.  Corporation  of 
Rowton  Falls,  6  Q.  P.  R.  155. 

Stay  of  Proceedings  —  Security  for 
Costs.]  —  An  order  for  security  for  costs 
made  pursuant  to  Rule  1199,  and  issued  ac- 
cording to  Form  95,  has  the  effect  of  staying 
all  further  proceedings  until  security  is  given ; 
and  while  such  an  order  stands,  it  is  not 
competent  for  the  plaintiff  to  proceed  with 
a  i>ending  motion  for  an  injunction  against 
the  defendant  who  has  obtained  the  stay,  but 
such  motion  should  be  enlarged  till  the  secur- 
ity is  perfected.  Weekes  v.  Underfeed  Stoker 
Co,  of  America,  21  Oc<s.  N.  24,  19  P.  R. 
299. 

Substantial  Damaipe  —  Mandatory  In- 
junction,]— ^Where  a  trespass  is  being  con- 
tinued, and  substantial  damage  is  being  caus- 
ed, the  Court  will  generally  interfere  to  re- 
strain the  further  commission  of  the  trespass, 
and  may  grant  a  mandatory  injunction. 
Smith  V.  Puhlic  Parks  Board  of  Portage  La 
Prairie,  1  Man.  L.  R.  249,  1  W.  L.  R. 
237. 


Padertaliing  as  to  Dajaas^s — Order 
for  Assessment,] — Claims  for  small  damages 
by  some  defendants  ordered  to  be  included  In 
an  order  for  assessment  of  damages  by  other 
defendants  under  an  undertaking  given  on 
obtaining  an  interlocutory  injunction,  where 
they  arose  from  the  restraint  of  acts  which 
the  injunction  was  obtained  to  prevent  the 
doing  of.  Wood  v.  Lehlanc,  25  Occ.  N.  90, 
3  N.  B.  Eq.  116. 


UmdertakiAa  to  Speed  Trial  —  Breach 
of.     Clarry  v.  Brodie,  1  O.  W.  R.  387. 

Wliea  Granted — Irreparable  Wrong  — 
Remedy  in  Damages  —  Landlord  and  Ten- 
ant,]— There  is  no  ground  for  the  issue  of 
a  writ  of  injunction  except  when  the  wrong 
caused  to  the  party  claiming  it  is  serious 
and  irreparable  and  when  such  party  has 
no  other  remedy  in  law  to  obtain  reparation. 
2.  The  lessee  of  part  of  a  building,  who  com- 
plains that  the  owner  in  altering  another 
part  of  the  building  troubles  him  in  his  en- 
joyment, has  a  remedy  in  damages  against 
him.  as  well  in  virtue  of  the  relationship  of 
lanolord  and  tenant  as  of  the  relationship 
between  neighbours,  and  in  consequence  he 
has  no  right  to  a  writ  of  injunction.  Poulos 
V.  Scroggte,  6  Q.  P.  R.  1. 


INITEEEPEB. 

Fire  Escape  Act  —  Neglect  to  Comply 
with  —  Injury  to  Quest  —  Rescue  of  Another 
— Volenti  non  fit  Injuria  —  Contributory 
Negligence  —  Jury,^ — ^Where  a  guest  in  a 
burning  hotel  is  injured  in  consequence  of 
the  proprietor  having  failed  to  provide  the 
means  of  fire  escape  required  by  the  Fire 
Escape  Act,  an  action  for  damages  will  lie 
against  the  proprietor,  notwithstanding  that 
a  penalty  is  imposed  for  breach  of  the  statu- 
tory du^.  Groves  v.  Lord  Wimbome,  [1898] 
2  Q.  B.  402,  applied.  The  defence  arising 
from  the  maxim  volenti  non  fit  injuria  (the 
guest  being  aware  of  the  lack  of  means  of 
fire  escape  and  having  made  no  objection) 
is  not  applicable  where  the  injury  arises  from 
a  breach  of  a  statutory  duty.  Baddeley  v. 
Earl  Granville,  19  Q.  B.  D.  423,  applied. 
The  fact  that  the  guest  delayed  his  exit  in 
order  to  rescue  a  fellow-guest  and  thereby 
lost  his  own  chance  of  getting  out  safely,  is 
not  as  a  matter  of  law  "contributory  negli- 
gence;'' whether  the  plaintiff  did  anything 
which  a  person  of  ordinary  care  and  skill 
would  not  have  done  in  the  circumstances,  or 
omitted  to  do  anything  which  a  person  of 
ordinary  care  and  skill  would  have  done,  and 
thereby  contributed  to  the  accident,  was  for 
the  jury  to  decide.  Love  v.  New  Fairview 
Corporation,  24  Occ.  N.  259,  10  B.  C.  R. 
330. 

liien  —  Detention  of  Goods — Strangers,] 
— An  innkeeper  has,  by  virtue  of  Art.  1816a, 
C.  C,  a  right  of  retention  only  in  respect 
of  the  goods  belonging  to  his  guest,  and  hot  in 
respect  of  goods  belonging  to  third  persons 
whom  his  guest  has  brought  into  the  inn. 
Taylor  v.  O'Brien,  Q.  R.  24  S.  C.  407, 

Idem  —  Expenses  and  Advances — Com- 
mercial Traveller  —  Samples  of  Employer 
— Pledge,] — ^The  lien  which  the  law  gives  an 
innkeeper  on  the  goods  of  his  lodgers  is  to 
be  interpreted  strictly,  and  the  Judge  cannot 
enlarge  it  even  for  equitable  causes.  An 
innkeeper  cannot  hold  the  goods  of  guests 
as  security  for  medical  expenses  and  advances 
of  money  made  by  him  to  his  guest  to  enable 
him  to  continue  his  journey.  A  commercial 
traveller  cannot  pledge  his  employer's  samples 
as  security  for  his  personal  debt.  QUmour 
V.  Snow,  Q.  R.  27  S.  O.  39. 

Itoss  of  Chiest*s  Property — Deposit  <kf — 
Traveller  —  Negligence — Damages,] — A  per- 


765 


INSTTSAirOE. 


766 


son  who  prolongs  his  stay  at  a  hotel  and  re- 
mains for  a  month  or  more,  is  a  traveller 
within  the  meaning  of  Art.  1233  (4),  C.C, 
and  can  prove  by  witnesses  that  he  left  his 
luggage  in  the  hotel.  He  can  do  this  also 
by  clause  1  of  the  same  article,  because  a 
hotel  keeper  is  a  tradesman  (commercant;, 
and  the  deposit  of  luggage  a  matter  relating 
to  trade.  A  hotelkeeper  who  places  the  lug- 
gage of  a  traveller  in  a  baggage  room,  whidi 
is  not  under  lock  and  kev  and  open  and 
accessible  to  every  one  at  all  times,  is  guilty 
of  negligence  within  the  second  exception  of 
Art  1815,  O.C.  The  loss  of  luggage,  in  these 
circumstances,  renders  him  liable  not  only 
for  the  $200  mentioned  in  that  article,  but  for 
the  full  valuet  Judgment  in  Greene  v. 
Windsor  Hotel  C5o^  Q.  R.  26  S.  C.  97, 
affirmed!  Windsor  Hotel  Co.  v.  Oreene,  Q. 
R.  14  K.  B.  56. 

Iiosfl  ai  Ch&est's  Property — Negligence 
— Contributory  Negligence,] — On  the  plain- 
tiff's arrival  at  Winnipeg,  he  delivered  some 
luggage  to  the  driver  of  a  transfer  company, 
to  be  taken  to  the  defendants'  hotel,  to  which 
the  plaintiff  walked,  and  at  which  he  regis- 
tered and  was  assigned  a  room,  to  which 
he  took  his  valise.  The  driver  brought  the 
luggage  to  the  hotel  and  left  it  in  the  hall 
with  other  luggage,  but  in  a  place  not  visible 
from  the  office,  and  informed  the  clerk  in  the 
office  that  he  had  done  so.  The  hotel  was 
crowded,  the  dty  was  unusually  full  of  visi- 
tors, persons  going  to  and  from  the  hotel 
bar  passed  the  place  where  the  parcels  were, 
and  pit  was  not  in  a  safe  place  for  unwatched 
luggage  to  be  left  in.  The  plaintiff  noticed 
his  parcels  there  about  11  o'clock  the  same 
night,  bnt  did  not  remove  them  or  draw  the 
attention  of  the  hotel  servants  to  them.  The 
next  day  he  noticed  that  the  parcels  were  not 
in  the  hall,  but  said  nothing  about  it  until  the 
third  day  after,  when  he  asked  for  the  par- 
cels. They  could  not  then  be  found,  and 
the  presumption  was  that  they  had  been  stol- 
en.  Neither  the  defendants  nor  any  of  their 
servants  had  paid  any  attention  to  the  par- 
cels or  moved  them  in  any  way: — -Held,  per 
Richards,  J.,  that  the  parcels  got  into  the 
custody  of  the  defendants  when  the  driver 
who  brought  them  reported  to  the  hotel  clerk 
that  he  had  done  so;  that  the  plaintiff  was 
justified  in  assuming,  when  he  saw  the  parcels 
in  the  hall,  that  they  were  being  cared  for 
by  the  defendants,  and  that,  when  he  missed 
them  the  next  day,  he  had  a  right  to  suppose 
that  they  had  been  put  into  the  defendants' 
baggage  room;  and  that  he  had  not  been 
guilty  of  such  negligence  as  to  disentitle  him 
to  recover  their  value  from  the  defendants. 
Per  Perdue,  J.,  that  the  plaintiff  was  guilty 
of  such  gross  negligence,  in  the  circumstances, 
in  not  calling  the  attention  of  the  hotel  keep- 
ers to  his  parcels,  when  he  saw  them  lying 
in  the  hall,  and  taking  no  steps  to  have  them 
removed  to  a  safer  place,  as  to  relieve  de- 
fendants from  their  common  law  liability 
as  innkeepers.  The  Court  being  equally 
divided,  the  defendants'  appeal  from  the  ver- 
dict and  judgment  of  a  County  Court  in 
favour  of  the  plaintiff  was  dismissed  without 
costs.  Barrie  v.  Wright,  15  Man.  L.  R.  196,' 
1  W.  L.  R.  412. 


DfLABD  KEVENUE  ACT. 

See  Revenue. 
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8ee  Injunction. 


INSCBIFTION. 


See  Notice  of  Inscription — ^TRiAii. 


INSOLVEirCY. 

See  Bankruptcy  and  Insolvency. 


INSPECTION. 

See  Discovery — Mines  and  Minerals. 


INSPECTION  OF  MINES  ACT. 

See  Master  and  Servant. 
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See   Bankruptcy  and  Insolvency. 


INSTTSANCE. 

I.  Accident,  766. 
II.  Employers'  Liability,  770. 

III.  Fire.  770. 

IV.  Hail,  790. 
V.  LdFE,  791. 

VI.  Marine,  812. 


I.   Accident. 

"*  AoeideAtal  **  BeatH— Onus  —  Finding 
of  jury — Notice  and  particulars  of  death  — 
Waiver.  Fowlie  v.  Ocean  Accident  and  Ouar- 
antee  Co.,  1  O.  W.  R.  252,  4  O.  L.  R.  146. 

Application — Beneficiary  not  Named  in 
Policy — Right  to  Proceeds — Accident  Policy 
— Act  for  Benefit  of  Wives  and  Children.] — 
Where,  through  error,  and  unknown  to  the 
insured,  the  beneficiary  mentioned  in  the  ap- 
plication for  insurance  is  not  named  in  the 
policy,  he  is,  nevertheless,  entitled  to  the 
benefit  of  the  insurance;  Davies  and  Mills, 
JJ.,  dissenting.  Per  Sedgewick,  J. — ^The  New 
Brunswick  Act  for  securing  to  wives  and 
children  the  benefits  of  life  insurance  (55  V. 
c.  25)  applies  to  accident  insurance,  ad  well 
as  to  life.  ComtoaU  v.  Halifag  Banking  Co., 
22  Occ.  N.  360,  32  S.  G.  R.  442. 


—  Conditions  in  Policy  — 
Hazardous  Occupation  —  Voluntary  Exposure 
to  Danger.] — ^An  accident  policy  issued  to  M., 
who  was  insured  as  a  baggageman  on  a  rail- 
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way,  contained  the  following  conditions:  '*If 
the  insured  is  injured  in  any  occupation  or 
exposure  classed  by  this  company  as  more 
hazardous  than  that  stated  in  said  application, 
his  insurance  shall  only  be  for  such  sums  az* 
the  premium  paid  by  him  will  purchase  at 
the  rates  fixed'  for  such  increased  haxard." 
(There  was  no  classification  of  ** exposure" 
by  the  company.)  This  insurance  does  not 
cover  death  resulting  from  voluntary  exposure 
to  unnecessary  danger."  M.  was  killed  while 
coupling  cars,  a  duty  generally  performed  by 
a  brakesman,  "whose  occupation  was  classed  by 
the  company  as  more  hazardous  than  that 
of  a  baggageman: — Held,  affirming  the  judg- 
ment  of  the  Court  of  Appeal,  2  O.  L.  R.  521, 
21  Occ.  N.  553,  which  sustained  the  judgment 
for  the  plaintiff  at  the  trial,  32  O.  R.  284,  21 
Occ.  N.  76,  that,  as  he  was  only  performing 
an  isolated  act  of  coupling  cars,  the  insured 
was  not  injured  in  an  occupation  classed  as 
more  hazardous  under  the  first  of  the  above 
conditions.  Held,  also,  that  as  the  evidence 
shewed  that  the  insured  was  in  the  habit  of 
coupling  cars  frequently,  and  therefore  would 
not  consider  the  operation  dangerous,  there 
was  no  **  voluntary  exposure  to  unnecessary 
danger"  within  the  meaning  of  the  second 
condition.  McNevin  v.  Canadian  Railwaff 
Accideni  Ins.  Co.,  22  Occ.  N.  223,  32  S.  C. 
R.  194. 

Bemefielarjr —  Application  —  Incomplete 
Gift — Trust — Act  to  Secure  to  Wives  and 
Children  the  Benefit  of  Life  Insurance  — 
Declaration.] — -G.  made  a  written  application 
to  an  accident  insurance  company  for  $2,000 
accident  insurance,  the  policy  **  to  be  payable 
in  case  of  death  by  accident  under  the  provi- 
sions thereof  to  M.,"  wife  of  the  deceased. 
The  company  issued  its  policy,  payable  to  the 
representatives  or  assigns  of  the  assured. 
M.*s  name  was  not  mentioned  in  the  policy, 
neither  was  there  anything  in  it  to  indicate 
in  any  way  her  as  a  beneficiary.  M.,  as  ad- 
ministratrix of  C,  brought  an  action  on  the 
policy  for  the  recovery  of  the  $2,000.  The 
action  was  afterwards  settled  by  the  company 
paying  the  $1,000  now  in  dispute  to  the  ad- 
ministratrix in  discharge  of  the  policy.  On 
an  application  to  pass  the  administratrix's 
accounts  before  the  Judge  of  Probate,  it  was 
contended  on  behalf  of  the  creditors  of  C. 
that  the  administratrix  should  account  for  the 
$1,000  as  assets  of  the  estate,  and  on  behalf 
of  M.,  that  she  was  the  sole  beneficiary  under 
the  policy,  and  the  money  formed  no  part  of 
C.*s  estate.  It  appeared  that  it  was  not  the 
practice  of  the  company  in  a  case  of  this 
kind,  notwithstanding  the  terms  of  the  appli- 
cation, to  issue  a  policy  payable  to  the  bene- 
ficiary named  therein,  but  they  held  themselves 
bound,  in  case  of  death,  to  pay  the  amount 
due  to  the  beneficiary  named  in  the  applica- 
tion. It  also  appeared  that  C.  told  M.  that 
the  policy  was  payable  to  her,  and  he  gave 
it  to  her  when  he  took  it  out.  The  Judge 
held  that  the  money  paid  under  the  policy  be- 
longed to  the  estate  of  G.  From  this  deci- 
sion the  administratrix  appealed  : — Held,  that 
there  was  no  complete  gift  inter  vivos  of  the 
policy  and  fund  to  M.  from  her  husband; 
and  the  intended  gift  being  purely  voluntary 
and  incomplete,  the  Court  would  not  complete 
it,  and  there  was  no  trust  created  and  de- 
clared in  her  favour.  Apart  from  58  V.  c.  25, 
no  interest  would  pass  to  M.,  even  had  she 
been  named  in  the  policy  as  beneficiary, 
merely   by    reason    of   that   fact,    and    if   C. 


wished  such  interest  to  pass  be  must  have 
left  the  money  to  her  by  will  or  settled  it 
upon  her  during  his  life.  The  Act  58  V.  c 
25,  for  securing  to  wives  and  children  the 
benefit  of  life  insurance,  does  not  apply  to 
accident  insurance.  The  application  can  not 
be  said  to  be  a  declaration  under  the  Act,  as 
under  s.  6  the  policy  must  be  in  existence 
before  there  can  be  a  declaration  affecting  it. 
Cornwall  v.  Halifax  Banking  Co.,  35  N.  B. 
Reps.  308. 

Cbaace  la  Ooovpation  —  Exposure  to 
Danger.} — An  accident  insurance  policy  in 
favour  of  a  railway  servant,  described  as  a 
baggageman,  and  employed  as  such  at  a  small 
railway  station,  provided  that,  if  the  insured 
were  injured  "  in  any  occupation  or  exposure  *' 
classed  by  the  company  as  more  hazardous 
than  that  stated  therein,  the  amount  recover- 
able should  be  reduced  in  a  certain  propor- 
tion, and  also  that  injuries  resulting  from 
"  voluntary  exposure  to  unnecessary  danger '' 
were  not  covered.  The  insured  while  coupling 
cars  received  injuries  which  resulted  in  his 
death,  it  was  shewn  that  at  a  small  station 
like  that  in  question  a  baggageman  would  not 
infrequently  couple  cars  and  that  the  insured 
bad  often  done  this  work,  although  not 
strictly  within  the  scope  of  his  employment, 
this  work  being  as  a  rule  done  by  brakesmen, 
and  the  occupation  of  brakesman  was  classed 
by  the  defendants  as  more  hazardous  than 
that  of  baggageman :  —  Held,  that  hazardous 
"  occupation  or  exposure "  referred  to  in  the 
policy  was  something  of  a  permanent  nature, 
and  that  the  doing  of  isolated  acts  of  a  more 
hazardous  nature  did  not  change  the  insured's 
class  or  entitle  the  insurers  to  reduce  the 
amount -recoverable : — Held,  also,  per  Armour, 
C.J.O.,  and  Maclennan,  J.A.,  that,  as  the  in- 
sured might  reasonably  have  thought  that  it 
was  his  duty  to  couple  the  cars,  there  was 
not  a  voluntary  exposure  to  unnecessary  dan- 
ger. But  per  Osier  and  Moss,  JJ.A.,  that 
there  was  such  exposure,  the  act  being  a 
voluntary  one  and  its  danger  being  apparent. 
In  the  result  the  judgment  of  Falconbridge, 
C.J.,  32  O.  R.  284,  21  Occ.  N.  76,  in  favour 
of  the  insured's  representatives,  was  affirmed. 
McNevin  v.  Canadian  Railtcay  Accident  Ins. 
Co.,  21  Occ.  N.  553,  2  O.  L.  R.  521. 

Disability  —  "  Immediately  Disable  "— 
Causation  or  Time — Notice  of  Accident — Coti- 
dition  Precedent.} — An  accident  policy  issued 
to  the  plaintiff  contained  a  contract  that  "  if 
accidental  injuries  shall  immediately,  continu- 
ously, and  wholly  disable"  the  assured,  the 
defendants  would  pay  a  weekly  allowance. 
The  plaintiff  was  injured  by  accident  within 
the  meaning  of  the  policy,  but  did  not  become 
wholly  disabled  from  the  effect  of  such  acci- 
dent until  three  months  afterwards,  when  he 
notified  the  defendants,  the  insurers: — ^Held* 
that  the  word  "  immediately  "  in  the  contract 
had  relation  to  causation  and  not  to  time,  and 
that  the  plaintiff  was  entitled  to  recover. 
Williams  v.  Preferred  Mutual  Accident  Assn., 
91  Ga.  698,  and  Merrill  v.  Travellers  Ins.  Co., 
91  Wis.  329,  distinguished.  The  policy  also 
contained  a  condition  that  written  notice  must 
be  immediately  given  to  the  company  at  the 
office  in  Montreal,  and  **  that  if  in  any  other 
respect  the  conditions  Of  this  insurance  are 
disregarded  all  rights  hereunder  are  forfeited 
to  the  corporation."  Held,  that  the  giving  of 
notice  forthwith  was  not  thereby  made  a  con- 
dition prece<l«»nt  to  the  right  of  recovery  on 
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the  policy.  Shera  y.  Ocean  Accident  and 
Guarantee  Corporation,  21  Occ.  N.  138,  32 
O.  R.  411. 

Information  Withl&eld  hj  Insured  — 

Previous  Insurance — Conc^lation  or  8urren- 
der  —  Facts  Material  to  Risk  —  Jury  —  Mis- 
direction,] —  A  policy  of  accident  insurance 
was  issued  upon  an  application  containing  a 
warranty  that  the  applicant  had  not  withheld 
any  information  which  was  calculated  to 
influence  the  decision  of  the  directors  as  to 
the  applicant's  eligibility  for  insurance,  and 
also  a  warranty  that  no  application  ever  made 
by  the  applicant  for  accident  insurance  had 
been  declined,  and  no  accident  policy  issued 
to  him  had  been  cancelled  by  any  company. 
The  plaintiff  had  effected  previous  insurance, 
which,  on  a  settlement  of  a  disputed  claim, 
was  put  an  end  to  during  its  currency  with 
the  consent  of  the  plaintifr,  but  at  the  request 
of  the  company,  the  unearned  premiums  being 
returned: — Hdd,  that  the  proper  question 
for  the  jury  was  whether  the  withholding  of 
this  information  was  in  fact  material,  and 
it  was  misdirection  to  tell  the  jury  that  they 
were  to  consider  whether  the  plaintiff  believed 
it  material ;  that  the  putting  an  end  to  the 
policy  with  the  consent  of  the  plaintiff  was  a 
surrender  and  not  a  cancellation,  and  was  not 
a  breach  of  the  warranty  that  no  policy  issued 
to  him  had  ever  been  cancelled.  Smith  v. 
Dominion  of  Canada  Accident  Ins,  Co.^  36 
N.  B.  Reps.  300. 


-Absence  of  Authoriga- 
Hon — Void  Contract — Action  on,  by  Husband 
— Terms  of  Policy.] — ^A  contract  of  insurance 
against  accidents  by  a  married  woman,  even 
one  who  has  no  community  of  property  with 
her  husband,  must  be  authorized  by  the  hus- 
band, and  if  such  authorisation  is  wanting  the 
contract  is  absolutely  void :  arts.  17T,  183,  C. 
C.  2.  Therefore,  the  husband  cannot  bring  an 
action  founded  upon  such  contract  of  insur- 
ance. 3.  In  this  case  the  policy  of  insurance 
upon  which  the  action  was  brought,  stipulated 
that  the  insurance  company  should  pay  an 
indemnity  only  in  case  of  the  assured  sustain- 
ing bodily  injury  accidentally  and  involun- 
tarily while  travelling  by  land  or  water.  The 
assured  was  injured  in  her  own  house: — 
Held,  that  the  accident  did  not  fall  within  the 
scope  of  the  policy,  and  therefore  there  was 
no  right  of  action.  Transit  Ins.  Co.  v.  Pla^ 
mondon,  Q.  R.  13  K.  B.  223. 

Polioy — Construdtion — '*  Riding"  in  Pub- 
lic Conveyance,] — A  person  who  is  injured 
while  getting  into  a  public  conveyance,  after 
he  has  got  upon  the  step  or  platform,  but  be- 
fore the  vehicle  has  begun  to  move,  is  "riding 
as  a  passenger  on  a  public  conveyance" 
within  the  meaning  of  a  dause  in  an  accident 
insurance,  policy  containing  those  words. 
Powis  T.' Ontario  Accident  In^.  Co.,  21  Occ. 
N.  164,  1  O.  L.  R.  54. 

Proofs  of  Ifoss — Sufficiency  of  —  Waiver 
—  Death  by  Accident  —  Finding  of  Jury  — 
Vagueness  of.] — Proofs  of  loss  were  furnished 
within  the  time  limited  by  an  accident  policy, 
without  any  objection  being  then  taken  to 
their  sufficiency,  or  further  proofs  asked  for, 
the  refusal  to  pay  being  based  on  the  con- 
tention that  the  circumstances  surrounding 
the  death  of  the  insured  brought  it  within  a 
clause  of  the  policy  providing  against  liability 


where  the  death  was  by  suicide,  duelling,  &c., 
or  from  natural  causes;  objection  to  the 
sufficiency  of  the  proofs  having  been  taken 
for  the  first  time  in  the  statement  of  defence 
delivered  a  couple  of  years  afterwards:  — 
Held,  that  the  proofs  as  furnished  were  suffi- 
cient; but,  in  any  event  objection  to  their 
sufficiency,  or  the  right  to  call  for  further 
proofs,  was  waived.  By  the  policy,  the  death 
was  required  to  be  by  accidental  bodily  ia- 
jury,  caused  by  violent  external  means;  while 
by  s.  152  of  the  Insurance  Act,  R.  S.  O. 
c.  203,  which  is  to  be  read  with  the  policy* 
"  accident  "  is  defined  as  any  bodily  injury 
occasioned  by  external  force  or  agency,  and 
Happening  without  the  direct  intent  of  the 
person  -injured,  or  hap^ning  as  the  direct 
result  of  his  intentional  act,  such  act  not 
amounting  to  violent  or  negligent  exposure 
to  unnecessary  danger.  The  finding  of  the 
jury  was  that  there  was  no  evidence  to  satisfy 
them  that  the  deceased  came  to  his  death  by 
his  own  hand,  but  that  he  came  to  his  death 
by  external  injury  unknown  to  them: — Held, 
that  the  finding  was  too  vague  to  be  con- 
strued as  a  finding  of  accidental  death ;  and  a 
new  trial  was  directed.  Fowlie  v.  Ocean 
Accident  and  Guarantee  Corporation,  22  Occ. 
N.  280,  4  O.  L.  R.  146.  Afilrmed  33  S.  G.  R. 
253. 


II.  Ehplotebs'  Liabilitt. 

Condition  of  Policy  —  Breach. —  Avoid- 
ance of  policy.  Dominion  Pa/oing  and  Con- 
tracting Co.  V.  Employers*  Liability  Assur- 
ance Corpn.,  5  O.  W.  R.  400. 

See  Masteb  and  Sebvant  —  Pbinqipal 

AND  SUBETY. 


III.  Fnuc 

Agreement  as  to  Iioss — Refusal  io  Arbi- 
trate— Adjustment  —  Conditions  of  Policy  — 
Waiver — Evidence.] — ^By  a  contract  of  insur- 
ance against  fire  made  between  the  plaintiff 
and  defendants,  it  was  provided  that  in  cas^ 
of  disaster  the  amount  of  the  damages  should 
be  determined  by  agreement  between  the  com- 
pany and  the  assured,  or  by  arbitratioh ;  that 
the  assured  should,  whenever  demanded,  pro- 
duce for  examination  to  any  person  appointed 
by  the  company  anything  which  remained  of 
the  insured  property  damaged  or  not  damaged ; 
that  he  should  also  produce  for  examination 
to  any  person  appointed  by  the  company  any- 
thing which  remained  of  the  insured  property 
damaged  or  not  damaged ;  that  he  should  also 
produce  for  examination  his  books,,  invoices, 
or  other  papers,  or  certified  copies  if  the 
originals  were  destroyed;  that  Uie  company 
should  not  be  considered  to  have  waived  any 
condition  unless  the  waiver  should  be  clearly 
expressed  in  Writing  and  signed  by  an  agent 
of  the  company.  A  fire  having  partly  de- 
stroyed the  insured  property,  the  mani^ger  of 
the  defendants  himself  visited  the  place,  and 
the  plaintiff  having  proposed  to  hiip  to  sub- 
mit the  settlement  of  his  indemnity  clslm  to 
arbitrators,  the  manager  answered  that  he  did 
not  wish  to  have  arbitration,  and  asked  the 
plaintiff  to  prepare  for  him  a  statiement'  of  his 
loss  and  send  it  to  him,  adding  that  if  it  was 
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satisfactory  he  would  pay  it.  He  told  him 
at  the  same  time  that  he  coald  clean  op  the 
place  and  continue  his  business.  The  plaintiff 
prepared  a  statement,  and,  at  the  request  of 
the  manager,  made  his  claim  in  writing.  The 
manager  submitted  this  claim  to  adjusters, 
ai^  they  went  to  the  premises  of  the  plaintiff 
to  make  an  examination  of  his  losses,  but 
the  plaiBtiff  refused  to  shew  them  the  damaged 
goo<&,  which  were  for  the  most  part  still  in 
his  possession,  saying  that  everything  had 
been  cleaned  up  and  that  no  further  state- 
ment of  the  damages  could  be  made.  The 
defendants  then  refused  to  pay,  but  did  not 
allege  that  the  account  of  the  plaintiff  was  too 
large;  and  that  the  contract  of  insaran<5e 
being  in  its  nature  commercial,  oral  eyidence 
was  admissible  to  prove  the  facts;  and  to 
do  so  was  not  to  let  in  evidence  to  contradict 
a  writing  or  to  violate  the  condition  of  the 
policy  which  required  a  waiver  in  writing  of 
the  conditions  of  the  contract,  for  the  policy 
provided  for  a  settlement  by  agreement  and 
the  plaintiff  was  able  to  prove  such  agreement 
by  witnesses.  2.  In  view  of  the  refusal  of 
the  manager  of  the  dcrfendants  to  submit  the 
settlement  of  the  claim  to  arbitrators,  and  his 
proposition  that  the  plaintiff  should  himself 
prepare  a  statement  of  his  loss,  the  plaintiff 
could  not  be  required  to  exhibit  to  the  ad- 
justers the  damaged  goods.  Duffy  v.  8t. 
Laurent  Fire  Assurance  Oo.,  Q.  R.  23  S.  G. 
181. 

Applloatiom — Diagram  of  building— :pniis- 
sion  from — Agent  Ball  v.  Farmers*  Central 
Mutual  Fire  Ins,  Co.^  1  O.  W.  B.  168. 

Amlioatlon  —  Untrue  Statement  -—  Ma- 
terioU^y— <£ftattitory  Condition,] — ^In  an  appli- 
cation for  insurance  against  fire,  to  the  ques- 
tion "Have  you  ever  had  any  property  de- 
stroyed by  fire?"  the  applicant  answered, 
yes.  ''Give  date  of  fire,  and,  if  insured, 
name  of  company  interested."  "  18d2.  Na- 
tional and  London  and  Lancashire."  The  evi- 
dence shewed  that  there  was  a  fire  on  the 
applicant's  property  in  1882,  and  two  fires 
in  1882,  and  the  msurance  granted  on  this 
application  was  on  property  which  replaced 
that  destroyed  by  the  latter  fires: — Held,  re- 
versing the  judgment  in  35  N.  S.  Reps.  488, 
that  the  above  questions  were  material  to  the 
risk^  and  the  answers  untrue.  The  first  statu- 
tory condition,  therefore,  precluded  recovery 
on  the  policy.  Western  Assurance  Co,  v. 
Harrison,  33  S.  C.  R.  473. 

App^rttonmeat  of  I^owm  —  Concurrent 
policy.  Davidson  v.  Insurance  Co,  of  North 
America,  2  O.  W.  R.  62L 

AppMheasloii  of  Ineeadianr  Daas^r 

—  Application  Filed  in  bp  Local  Agent  — 
Untrue  Anstoer,] — An  application  for  insur- 
ance on  the  contents  of  a  bam  contained  the 
question,  '*  Is  there  any  incendiary  danger 
threatened  or  apprehended,"  to  which  the 
answer  was,  "  No."  The  plaintiff,'  who  had 
not  previously  carried  any  insurance,  stated 
that  he  effected  the  insurance,  having  learned 
that  the  owner  of  the  bam  had  placed  a  high 
insurance  on  it,  as  well  as  on  the  adjacent 
dwelling-house.  This  was  told  by  the  plain- 
tiff to  the  company's  agent,  who  filled  in  the 
application  and  the  answers  to  the  questions. 
The  application  was  then  signed  by  the  appli- 
cant, who  was  not  an  illiterate  man,  but  he 
did  not  read  over  the  application,  and  was 


not  told  that  the  question  had  been  answered 
in  the  negative: — ^Held,  that  the  plaintiff  was 
bound  by  the  answer  to  the  question,  as  in- 
serted in  the  application,  it  being  material  to 
the  risk,  and  that  it  was  untrue,  for  the 
reasonable  inference  was  that  the  apprehen- 
sion of  incendiary  danger  as  a  fact  existed. 
Graham  v.  Ontario  Mutual  Ins.  Co.,  14  O. 
R.  358,  and  Chatillon  v.  Canadian  Mutual 
Fire  Ins.  Co.,  27  C.  P.  450,  considered  and 
commented  on.  Qntere,  whether  the  inquiry 
raised  by  the  question  was  not  as  to  the 
apprehension  of  the  applicant  of  incendiary 
danger,  and  not  whether,  as  a  fact,  any  incen- 
diary danger  was  to  be  apprehended.  Kniseley 
V.  British  America  Assurance  Co^  21  Occ.  N. 
117.  32  O.  R.  376. 


AsstcaaiMit  of  Polio^  —  Formalities  — 
Notice  to  Insurers — Adm*ssiot% — RefMresenta- 
tion  of  Value  of  Ooods  Insured — Fraud— Un- 
disclosed Insurance — Proo^  of  Claim — Time — 
Waiver.l — A  transfer  of  a  contract  of  insur- 
ance, by  a  private  writing  made  in  duplicate, 
signed  by  the  transferor  and  transferee  in 
the  presence  of  two  witnesses,  is  good  and 
valid.  2.  The  admission  of  the  debtor  that  he 
received  a  duplicate  of  such  transfer  is  a 
sufficient  signification  (1571,  C.  C).  3. 
An  estimate  by  the  insured  in  round  figures 
of  the  value  of  the  stock,  at  the  time  of  the 
application,  should  not  be  considered  a  ground 
of  nullity,  unless  it  contains  such  an  exagger- 
ation as  creates  a  suspicion  of  fraudulent  in- 
tention. 4.  The  fact  that  an  interim  receipt 
had  issued  for  an  insurance  in  another  com- ' 
pany,  which  insurance  was  afterwards  de- 
clined by  that  company,  does  not  establish 
a  plea  of  undisclosed  insurance.  5.  The  time 
limit  for  furnishing  statement  of  loss  is 
waived  by  a  letter  from  the  companv  to  the 
insured,  dated  afterv  the  expiration  of  the  de- 
lay, and  enclosing  a  blank  form  of  poli<7  in 
order  that  the  insured  might  know  exactly 
what  it  was  necessary  that  he  should  do. 
Western  Assurance  Co,  v.  €h»rUMd,  Q.  R.  12 
K.  B.  530. 

CaaoellAtioa — Notice  —  Statutory  Condi- 
tions.]— The  insured  sent  to  tha  company  his 
policy  with  an  indorsed  surrender  clause  exe- 
cuted, and  a  letter  asking  that  the  insurance 
be  terminated  and  the  unearned  proportion 
of  the  premium  repaid.  Owing  to  ite  mis- 
direction by  the  insured,  the  letter  was  delay- 
ed in  the  post  office  and  did  not  reach  the  com- 
pany till  the  morning  after  the  insured  prop- 
erty had  been  destroyed  by  fire: — ^Held,  that 
the  letter  did  not  take  effect  from  the  time  of 
ite  being  posted,  but  only  from  the  time  of 
ite  receipt,  and  that  the  relationship  of  the 
parties  had  been  so  changed  by  the  occurrence 
of  the  fire  before  ite  receipt  that  the  attempt- 
ed surrender  did  not  operate,  and  therefore 
the  company  were  liable  for  the  loss.  Judg- 
ment in  22  Occ.  N.  258»  4  O.  L.  R.  123,  1 
O.  W.  R.  411,  affirmed.  SkiUinffs  v.  Royal 
Ins.  Co.,  23  Occ.  N.  204,  2  O.  W.  R.  123, 
761,  6  O.  L.  R.  401. 

Gaaooilatioa  of  Polieios  —  Proposal  — 
Acceptence — ^Return  of  premiums.  Armstrong 
V.  Lancashire  Ins.  Co.,  2  O.  W.  R.  599,  3  O. 
L.  R.  395, 

Condition  —  Certificate  of  Magistrates  — 
Waiver — Proofs  of  Loss,] — A  policy  of  fire 
insurance  conteined  a  condition  requiring  the 
assured,  in  case  of  loss,  to  procuve  a  c^ifi- 


773 


nfsinLorcE. 


774 


cate  as  to  tlie  matters  contained  in  the  state- 
ment of  loss  under  the  hands  of  two  magis- 
trates most  contiguous  to  the  place  of  the 
fire.  A  further  condition  provided  that  no 
condition  should  be  deemed  to  have  been 
waived  unless  the  waiver  was  expressed  m 
writing  indorsed  on  the  policy  :—-Heldy  p^r 
Tuck,  O.J.,  Hanington,  Barker,  and  Gregory, 
JJ.,  that  the  production  of  the  certificate  of 
the  magistrates  most  contiguous  to  the  place 
of  fire  was  a  condition  precedent  to  the 
assured's  right  to  recover.  Per  Landry  and 
Mdioed,  JJl,  that  the  magistrate  most  con- 
tiguous qualified  to  act  is  the  most  contiguous 
within  the  meaning  of  the  condition,  though 
not  the  nearest  in  point  of  distance  to  the 
place  of  the  fire.  Per  Curiam,  that  if  there 
oould  be  a  waiver  under  the  condition  with- 
out indorsement  on  the  policy,  the  accept- 
ance of  the  proof  of  loss  by  the  company, 
without  objection,  was  not  a  waiver.  LeBlanc 
V.  Vommercial  Union  Ins.  Co,.  35  N.  B.  Reps. 
665. 

Condltlosui — Limitaiion  of  Bisk — Amount 
of  Loss — Arbitration.] — 1.  'WTiere  it  is  a  con- 
dition of  the  policy  that  the  total  insurance 
on  each  item  of  the  property  insured  shall 
not  exceed  two-thirds  of  the  cash  value  of 
such  item,  and  that  notice  shall  be  given  of 
all  previous  insurance  effected  by  the  insured 
on  the  same  property,  and  it  appears  that  the 
insurance  exceeds  two-thirds  of  the  cash  value, 
and  that  other  insurance,  on  two  items,  to 
the  amount  of  $100,  exists  without  having 
been  declared  to  the  company,  the  policy  is 
void.  2.  The  condition  that,  in  case  of  a 
loss  by  fire,  the  amount  of  the  damages  shall 
be  determined  by  arbitrators,  and  that  no 
action  shall  be  brought  until  the  amount  of 
the  loss  is  so  determined  is  a  legal  condition. 
Pharand  v.  Lancashire  Ins,  Co.,  Q.  R.  18  S. 
C.  35. 

CoaditloBfl — Prior  Insurance  —  Abandon- 
ment—  Subsequent  Insurance  —  Interim  Re- 
ceipt— Estoppel] — B.,  having  a  policy  of  in- 
surance for  ^,000  in  the  M.  Co.,  wrote  to 
D.,  a  sub-agent  of  the  R.  Ck>.,  that  he  was 
going  to  abandon  that  insurance,  and  insure 
in  the  R.  Co.  for  about  $3,000.  B.  gave  D. 
his  note  for  $51  and  paid  him  $25  in  cash, 
and  D.  sent  B.  the  usual  interim  receipt  of 
the  R.  Co.,  promising  the  subsequent  issue  of 
a  policy  which  was  to  be  subject  to  the  condi- 
tions faidorsed  on  the  receipt.  One  of  thes«f 
provided  that  the  policy  should  be  void  if 
there  was  any  prior  insurance,  unless  the 
consent  of  the  company  were  indorsed.  D. 
discounted  the  note  and  in  due  course  ac- 
counted to  the  R.  Co.  for  the  full  amount  of 
the  premium.  The  goods  insured  were  de- 
stroyed by  fire  before  the  maturity  of  the 
note,  whidi  B.  paid  at  maturity.  No  formal 
application  for  the  insurance  was  signed  by 
B.,  but  a  policy  was  made  out  before  the  fire 
and  sent  to  D.,  who  did  not,  however,  deliver 
it  to  B.  In  actions  brought  upon  the  two 
policies  by  the  assignees  of  B. : — Held,  that 
B.'s  statement  that  he  was  going  to  abieindon 
the  insurance  in  the  M.  Co.  was  not  merely 
an  expression  of  intention,  but  was  a  term 
or  condition  that  affected  the  very  existence 
of  the  proposed  insurance  in  the  R.  Co.,  which 
was  not  to  become  effective  until  that  condi- 
tion was  fulfilled,  and,  as  B.  never  did  so 
abandon,  there  never  was  any  effective  insur- 
ance on  his  goods  in  the  R.  Co. ;  and  therefore 
the  M.  Co.  could  not  set  up  the  conditional 
contract  of  insurance   in   the   R.   Co;   as  a 


breach  of  the  statutory  condition  against  a 
subisequent  insurance.  Commercial  Union 
Assce.  Co.  V.  Temple,  29  S.  C.  R.  206,  and 
Western  Assce.  Co.  v.  Temple,  31  S.  C.  R. 
373,  followed.  Whitla  v.  Royal  Ins.  Co,, 
Whitla  V.  Manitoba  Assce.  Co.,  22  Dec.  N.  69, 
72,  266,  14  Man.  L.  R.  90. 

Ooaditioas — Prior  Insurance — Subsequent 
Insurance — Substitution  of  Policies — Implied 
Assent — Adjustment  of  Loss  —  Waiver.]  — 
In  an  application  for  insurance,  particulars  of 
prior  insurance  in  two  other  companies  of 
$4,000  in  each  company  were  given,  but  in 
the  policy  in  question  prior  insurance  for 
only  $4,000  was  assented  to,  neither  company 
being  named.  The  defendants  pleaded  as  a 
breach  of  the  statutory  conditions  non-dis- 
closure of  prior  insurance  for  $4,000  in  one 
of  the  two  companies  :-^Held,  that  the  plea 
must  be  read  strictly  and  without  amendment, 
and  that  so  read  the  assent  in  the  policy  to 
insurance  of  $4,000  might  be  treat^  as  an 
assent  to  the  prior  insurance  complained  of  in 
the  plea ;  and  semble,  that,  had  the  defendants 
not  intended  to  assent  to  the  prior  insurance 
of  $8,000,  they  would  have  been  bound  under 
the  second  statutoiy  condition  to  point  out 
in  writing  the  particulars  wherein  the  ^licy 
differed  from  the  application.  Held,  also,  that 
to  a  subsequent  insurance  for  $4,000,  in  an- 
other company,  in  substitution  for  a  prior  in- 
surance to  that  amount  in  one  of  the  two 
companies  mentioned  in  the  application,  the 
assent  of  the  defendants  was  not  necessary. 
Assent,  express  or  implied,  to  subsequent  in- 
surance is  sufficient  even  if  given  after  the 
loss  has  occurred.  In  this  case  such  assent 
was  held  to  be  sufficiently  shewn  by  the  de- 
fendants joining  in  the  adjustment  of  the  loss 
and  allowing  the  insured  to  accept  from  the 
subsequent  insurers  their  proportion  of  the 
loss  as  so  adjusted.  Mutchmor  v.  Waterloo 
Mutual  Fire  Ins.  Co.,  22  Occ.  N.  406,  4  O.  L. 
R.  606,  1  O.  W.  R.  667. 

Coaditions  —  Sale  and  Unconditional 
Owner  —  Mortgagor  —  Other  Insurance  — 
Estoppel] — ^A  policy  of  fire  insurance  con- 
tained a  condition  that  if  the  insured  were 
not  the  sole  and  unconditional  owner  of  the 
property,  the  poli<7  should  be  void.  At  the 
time  the  policy  was  issued  there  was  a  mort- 
gage on  the  property  for  a  small  amount,  the 
existence  of  which  was  not  disclosed  to  the 
insurance  company  b^  the  plaintiff,  who  in- 
sured as  owner: — Eield,  that  the  mortgage 
did  not  avoid  the  policy  under  the  condition. 
Another  condition  of  the  policy  was  that  it 
should  become  void  if  the  assured  had  or 
should  obtain  any  other  insurance  on  the 
property.  While  the  policy  was  in  force,  the 
insured's  son,  without  his  knowledge,  applied 
to  another  Insurance  company  for  a  policy 
on  the  same  property,  but,  before  be  was  noti- 
fied of  the  acceptance  of  his  application,  the 
property  was  destroyed  by  fire: — ^Held,  fol- 
lowing Commercial  Union  Assurance  CO.  v. 
Temple,  29  S.  C.  R.  206,  that  the  policy  was 
not  avoided: — Held,  also,  that  the  plaintiff 
was  not,  under  the  circumstances  arising  at 
'  the  trial,  estopped  by  his  admission  in  the 
declaration  from  claiming  that  there  was  no 
other  insurance.  Temple  v.  Western  Assur- 
ance Co.,  21  Occ  N.  427,  31  S.  O.  R.  373. 

Conditions  —  Subsequent  Insurance  — 
Destruction  of  Propert^f  Insured — -Sole  Own- 
er— Mortgagor — Pleading.] — A  poHct  of  in- 
surance against  fire  contained  the  following 
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condition :  **If  the  asmired  have  or  shall  here- 
after obtain  any  other  policy  or  agreement 
for  insurance,  whether  valid  or  not,  on  the 
property  above  mentioned,  or  any  part  there- 
of, ..  .  this  policy  shall  become  void, 
unless  consent  in  writing  by  the  company  be 
indorsed  hereon:" — Held,  following  Commer- 
cial Union  Assce.  Co.  v.  Temple,  29  S.  C.  R. 
206,  that  where  additional  insarance  was  ap- 
plied for,  but  not  accepted  until  after  the 
property  was  destroyed  by  fire,  the  condition 
bad  no  application.  A  mortgagor  is  the  ''sole 
and  unconditional  owner**  of  property  within 
the  meaning  of  a  condition  in  a  i>o]icy  of 
insurance  against  fire  stipulating  that  the 
policy  shall  become  void  if  the  assured  is 
not  the  sole  and  unconditional  owner  of  the 
proper^  insured.  The  policy  also  Contained 
a  condition  that  it  should  become  void  if  any 
building  intended  to  be  insured  stood  on 
grounds  not  ovmed  in  fee  simple  by  the  as- 
sured. The  land  upon  which  the  buildings 
insured  stood  was  subject  to  a  mortgage: — 
Held,  that  the  defence  that  the  lands  were 
not  owned  in  fee  simple  by  the  asnred  mort- 
gagor was  not  available  under  a  plea  charg- 
ing that  the  plaintiff  had  been  guilty  of  mis- 
representation in  the  application  for  insur- 
ance, in  that  he  stated  that  the  property  in- 
sured was  not  mortgaged  or  otherwise  in- 
cumbered, whereas,  etc.,  it  was  mortgaged. 
Tetnple  v.  Western  Assce.  Co.,  35  N.  B.  Reps. 
171. 

Coaditiona — Variation  —  Requirements 
of  Insurance  Act — Imperative  Provisions — 
Swception  in  Body  of  Policy — Negativing  in 
Pleading — Proofs  of  Loss — Interest  —  Value 
of  Insured  Property,]— ^In  an  action  upon  a 
fire  insurance  policy,  it  appeared  that  at  the 
time  of  the  loss  a  portion  of  the  plaintiff's 
note  given  for  the  premium  was  unpaid,  and 
the  defendants  relied  upon  a  condition  in- 
dorsed on  the  policv  that  the  company  should 
not  be  liable  in  sudi  a  case.  What  purported 
to  be  the  statutory  conditions  prescribed  by 
the  Fine  Insurance  Policy  Act,  R.  S.  M.  c. 
59,  were  printed  on  the  back  of  the  policy, 
and,  following  these,  under  the  heading  ''Vari- 
ations in  conditions.**  were  several  other  con- 
ditions, including  the  one  relied  on,  printed 
in  ink  of  a  different  colour,  but  in  type  ap- 
parently of  the  same  sise  as  that  of  the  sta- 
tutory conditions  from  the  words  found  in 
the  statute,  and  the  heading  prescribed  by  s. 
4  of  the  Act  was  omitted : — Held,  that  the 
requirements  of  the  statute  were  inoperative, 
and  the  plaintiff  was  not  bound  by  the  con- 
dition on  which  the  defendants  relied.  Sly 
v:  Ottawa  Agricultural  Co.,  25  C.  P.  28, 
Sands  v.  Standard  Ins.  Co.,  27  6r.  167,  and 
Bellagh  v.  Royal  Mutual  Fire  Ins.  Co.,  5  A. 
R.  87,  followed.  2.  The  policy  stated  in  the 
body  of  it  that  the  defendants  were  not  re- 
sponsible for  loss  by  prairie  fires :  —  Held, 
that  this  qualification  was  a  condition  of  the 
insurance  within  the  meaning  of  the  Act, 
and  should  have  been  set  forth  in  the  man- 
ner prescribed  for  non-statutory  conditions, 
which  it  was  not,  and  in  pleading  the  plain- 
tiff was  not  bound  to  negative  it.  3.  The  de- 
fendants objected  at  the  trial  to  the  suffi- 
ciency of  the  proofs  of  claim,  but  they  had 
not  notified  the  plaintiff  in  writing  that  his 
proof  was  objected  to: — ^Held,  that  under  s. 
2  of  the  Act,  they  could  not  now  take  ad- 
vantage of  any  defect  in  the  proofs.  4.  The 
plaintiff  was  entitled  under  3  &  4  Wm.  IV. 
c.  42,  s.  29,  to  interest  on  the  insurance 
money,  but  only  from  the  expiration  of  thirty 


days  from  ^e  time  he  sent  in  his  corrected 
and  completed  proofs  of  loss.  5.  The  insured 
was  not  precluded  from  shewing  what  the 
real  value  of  the  property  insured  was  by  the 
fact  that  he  had,  under  peculiar  circum- 
stances, offered  to  sell  it  for  less  than  the 
amount  for  which  it  was  insured.  Oreen  v. 
Manitoba  Assurance  Co.,  21  Occ.  N.  360,  13 
Man.  L.  R.  395. 


Oonditiona — Waiver^-Acis  of  Officers.} 
— ^A  fire  insurance  company  cannot  be  pre- 
sumed to  have  waived  a  condition  precedent 
to  an  action  on  a  policy  on  account  of  un- 
authorized acts  of  its  officers.  Hyde  v.  Le- 
faivre,  32  S.  C.  R.  474. 

Conditions  of  Polioy  —  Double  InBur- 
ance — Application — Representation  and  War- 
ranties— Substituted  Insurance  —  Condition 
Precedent — Lapse — Estoppel.] — B.,  desiring 
to  abandon  his  insurance  against  fire  with 
the  Manitoba  Assurance  Co.,  and  in  lien 
thereof,  to  effect  insurance  on  the  same  pro- 
perty with  the  Royal  Insurance  Co.,  wrote 
to  the  local  agent  of  the  latter  company  stat- 
ing his  intention  and  asking  to  have  a  policy 
in  the  '*Royar*  in  substitution  for  his  ex- 
isting insurance  in  the  ^'Manitoba.**  On  re- 
ceiving an  application  and  payment  of  the 
premium,  the  agent  issued  an  interim  re- 
ceipt to  B.  insuring  the  property  pending 
issue  of  a  policy,  and  forwarded  the  appli- 
cation and  the  premium,  with  his  report,  to 
his  company's  head  office  in  Montreal,  where 
the  endosures  were  received  and  retained. 
The  interim  receipt  contained  a  condition  for 
non-liability  in  case  of  prior  insurance  un- 
less with  the  company's  written  assent,  but 
it  did  not  in  any  way  refer  to  the  existing 
insurance  with  the  Manitoba  Assurance  C6. 
Before  receipt  of  a  policy  from  the  "Royal,** 
and  while  the  interim  receipt  was  still  in 
force,  the  property  insured  was  destroyed  by 
fire,  and  B.  had  not  in  the  meantime  form- 
ally abandoned  his  policy  with  the  Manitoba 
Assurance  Co.  The  latter  policy  was  condi- 
tioned to  lapse  in  case  of  subsequent  addi- 
tional insurance  without  the  consent  of  the 
company.  B.  filed  claims  with  both  com- 
panies, which  were  resisted,  and  he  subse- 
quently assigned  his  rights  to  the  plaintiffs, 
by  whom  actions  were  brought  against  both 
companies: — Held,  reversing  both  judgments 
appealed  from,  14  Man.  L.  R.  90,  22  Occ.  N. 
69,  72,  266,  that,  as  the  Royal  Insurance 
Company  had  been  informed,  through  their 
agent,  of  the  prior  insurance  by  BL  when 
effecting  the  substituted  insurance,  they  must 
be  assumed  to  have  undertaken  the  risk,  not- 
withstanding that  such  piior  insurance  had 
not  been  formally  abandoned,  and  that  the 
Manitoba  Assurance  Co.  were  relieved  from 
liability  by  reason  of  such  substituted  insur- 
ance being  taken  without  their  consent;  and 
boUi  companies  did  not  deprive  him  or  hia 
assignees  of  the  right  to  recover  against  the- 
company  liable  upon  the  risk.  Whitla  v. 
Manitoba  Assurance  Co.,  Whitla  v.  Ro^ol 
I  Ins,  Co.,  24  Occ.  N.  Ill ;  Manitoba  Assurance 
Co.  V.  Whitla,  Royal  Ins.  Co.  v.  Whitla,  34 
S.  C.  R.  191. 

Contract  —  Authoritif  of  Agent  —  Sub- 
agent — Notice  of  Termination  of  Auihoritg.J 
— Delegatus  non  potest  delegare.  Therefore 
the  defendants  were  held  not  bound  by  a 
policy  signed  by  the  general  manager  and 
countersigned  in  the  name  of  one  who  had 
been  their  agent,  by  one  of  his  clerks,  but 
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without  au^  authorization  by  him,  even 
though  the  insured  may  not  have  known  of 
the  cessation  of  the  agency.  The  policy  con- 
tained a  stipulation  that  it  should  be  valid 
only  when  countersigned  by  the  duly  author- 
ized agent  of  the  company.  Waikerville 
Match  Co,  V.  8cottUh  Union  Co,,  24  Occ. 
N.  8,  6  O.  L.  R.  Q74,  1  O.  W.  R.  647,  2  O. 
W.  R.  1016. 

Contract  —  Lew  Loci  —  Lew  Fori  — 
Principal  and  Agent — Payment  of  Premium 
— Interim  Receipt — Repudiation  of  Acts  of 
iSi*6-a^en<.]— The  lex  fori  must  be  presumed 
to  be  the  law  governing  a  contract,  unless  the 
lex  loci  be  proved  to  be  different.  The  ap- 
pointment of  a  local  agent  of  a  fire  insurance 
company  is  one  in  the  nature  of  a  delectus 
persome,  and  he  cannot  delegate  his  authority 
nor  bind  his  principal  through  the  medium 
of  a  sub-agent.  Summers  v.  Commercial  Un- 
ion Assurance  Co.,  6  S.  O.  R.  19,  followed. 
The  local  agent  of  a  fire  insurance  comi>any 
was  authorized  to  affect  interim  insurances 
by  issuing  interim  receipts,  countersigned  by 
himself,  on  the  payment  of  the  premiums  in 
cash.  He  employed  a  canvasser  to  solicit  in- 
surances, who  pretended  to  effect  an  insur- 
ance on  behalf  of  the  company  by  issuing  an 
interim  receipt  countersigned  by  him  (the 
canvasser)  as  agent  for  the  company,  taking 
a  promissory  note  payable  In  three  months 
to  his  oym.  order  for  the  amount  of  the  pre- 
mium:-— 'Held,  that  the  canvasser  could  not 
bind  the  company  by  a  contract  on  the  terms 
he  assumed  to  make,  as  the  agent  himself 
had  no  such  authority: — Held,  further,  that, 
even  if  the  agent  might  be  said  to  have  power 
to  appoint  a  sub-agent  for  the  purpose  of  so- 
liciting insurances,  the  employment  of  the 
canvasser  for  that  purpose  did  not  confer 
authority  to  conclude  contracts,  to  sign  in- 
terim receipts,  nor  to  receive  premiums  for 
insurances.  Canadian  Fire  Insurance  Co,  V. 
Rohinson,  22  Occ.  N.  8,  31  S.  C.  R*  488. 

Contract  —  **yalid  in  Canada''— Policy 
in  Company  not  Licensed  in  Canada — Pre- 
mium.^— ^A  contract  to  procure  fire  insurance 
is  some  oflSce  valid  in  Canada,  means,  in 
some  company  licensed  to  do  business  in  Can- 
ada, and  a  premium  paid  under  such  a  con- 
tract may  be  recovered  back,  as  upon  a  fail- 
ure of  consideration,  if  the  insurance  is  ef- 
fected without  the  knowledge  of  the  insured 
in  a  company  not  so  licensed.  Barrett  v. 
EUioti,  24  Occ.  N.  344.  10  B.  C.  R.  461. 

Contract  of  Re^insnranoe — Trade  Cus- 
iom — Conditions— **  Rider ''  to  Policy— Limi- 
tation  of  Actions  —  Commencement  of  Pre- 
scription.}— A  contract  of  re-indurance  con- 
siifted  of  a  blank  form  of  policy  of  fire  in- 
surance in  ordinary  ^use,  with  a  *'rider"  at- 
tached setting  forth  the  conditions  of  re-in- 
surance. The  policy  contained  a  clause  pro- 
viding that  no  action  should  be  maintainable 
thereon  unless  commenced  within  twelve 
months  next  after  the  fire.  The  "rider"  pro- 
vided that  the  re-insurance  should  be  subject 
to  the  same  risks,  conditions,  valuations,  pri- 
vileges, mode  of  settlement,  etc.,  as  the  ori- 
ginal policy,  and  that  loss,  if  any,  should  be 
payable  ten  days  after  presentation  of  proofs 
of  payment  by  the  company  so  re-insured: — 
Held,  reversing  the  judgment  appealed  from, 
Girouard  and  Nesbitt,  JJ.,  dissenting,  that 
there  was  no  incongruity  between  the  limita- 
tion of  twelve   months  in  the  form  of  the 


main  policy  and  the  condition  in  the  rider- 
agreement  as  to  claims  for  re-insurance,  and, 
consequently,  that  the  action  for  recovery  of 
the  amount  of  the  re-insurance  was  prescribed 
by  the  conventional  limitation  of  twelve 
months  from  the  date  of  the  fire  occasioning 
the  loss.  Victoria  Montreal  Fire  Ins,  Co.  v. 
Home  Ins,  Co.,  25  Occ.  N.  3.  35  S.  C.  R.  206. 


to   State   Prior   Insurance— 

Renewal  of  Policy/ — Effect  of,] — Where,  at 
the  time  of  effecting  an  insurance  against  fire, 
there  was  a  prior  Insurance  in  force,  and  no 
statement  thereof  was  made,  either  in  the 
application  of  policy  issued  thereon,  the  re-' 
newa>  of  such  policy,  without  any  such  state- 
ment being  then  made — such  prior  insurance 
having  then  expired— does  not  validate  the 
policy,  for  the  renewal  constitutes  merely  a 
continuation  of  the  policy,  and  not  a  new 
insurance.  Agricultural  Savings  and  Loan 
Co.  V.  Liverpool  and  London  and  Globe  Ins. 
Co.,  21  Occ.  N.  124,  32  O..  R.  369. 

Foreign  Con^any  not  Besistered  in 
Ontario  —  Cause  of  Action  Cognizable  in 
Ontario — Place  of  Payment — Ontario  Insur- 
ance Act,  s,  14$ — Rule  162  {e) — Delivery  of 
Policy  to  Agent  of  Assured — Prohibited  Con- 
tract— Insurance  Act,  s,  85.]  —  Defendants 
were  incorporated  under  the  laws  of  the 
State  of  Delaware,  and  their  home  office  was 
at  Wilmington,  in  that  State,  but  the  pre- 
sident and  secretary  reside  in  Chicago,  where 
the  policy  was  executed.  George  Wilson  & 
Co.,  of  St.  Catharines,  applied  for  this  policy 
through  one  Nairn,  an  insurance  broker  car- 
i7ing  on  business  in  Montreal.  According 
to  the  evidence  of  the  president  of  defend- 
ants, taken  under  commission,  Nairn  was  not 
an  agent  of  defendants,  nor  had  they  any 
agent  or  ofilcer  in  Ontario  or  any  part  of 
Canada.  By  order  of  a  Divisional  Court 
(3  O.  W.  R.  372),  it  was  (directed  that  de- 
fendants should  be  allowed  to  enter  a  condi- 
tional appearance,  and,  that  plaintiffs  "  do 
prove  at  the  trial  of  this  action  a  cause  of 
action  upon  which  they  are  entitled  to  sue 
the  defendants  within  the  province  of  On- 
tario. No  place  of  payment  was  named  in 
the  policy.  In  Clark  v.  Union  Fire  Ins.  Co., 
10  P.  R.  313,  6  O.  R.  223.  it  was  decided 
that  where  no  place  of  payment  was  men- 
tioned in  the  policy  it  must  be  assumed  that 
the  place  of  payment  was  where  the  head 
oflSce  of  the  company  was  situated.  The  evi- 
dence bearing  upon  the  delivery  of  the  policy 
consisted  of  that  of  the  assured,  Wilson,  who 
swore  that  he  received  the  i>olicj^  through  the 
mail  from  Nairn,  and  the  evidence  of  the 
president  of  defendants  that  the  policy  was 
delivered  to  the  assnred's  agent,  Mr.  Nairn. 
The  evidence  does  not  disclose  whether  such 
delivery  was  made  personally  in  Chicago  or 
by  mail  in  Montreal : — ^Held,  that  the  provi- 
sion in  8.  1^  of  the  Ontario  Insurance  Act, 
R.  S.  O.  1897  c.  203,  as  to  committing  a 
policy  to  the  post  office  "to  be  delivered  or 
handed  over  to  the  assured^  his  assign  or 
agent  in  Ontario"  contemplates  a  committing 
to  the  post  office  of  the  policy  by  the  insurer, 
addressed  to  the  ii^sured,  his  assign  or  agent 
in  Ontario,  and  does  not  contemplate  circum- 
stances such  as  those  in  this  case.  ESirther, 
that  the  provision  in  such  event  that  the 
moneys  should  be  payable  at  the  office  of  the 
chief  officer  or  agent  in  Ontario,  shews  that 
the  section  was  intended  to  apply  to  com- 
panies having  an  officer  or  agent  in  Ontario, 
and  not  to  a  company  which  has  in  no  way 
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brought  Itself  or  its  business  within  the  limits 
of  Ontario.  There  was  no  evidence  of  any 
request  or  authority  from  defendants  to  Nairn 
to  forward  the  policy  to  Wilson,  and  there- 
fore the  plaintiffs  have  failed  to  shew  that 
the  policy  in  question  was,  by  or  with  the 
'authority  of  defendants,  committed  to  the 
post  office  to  be  delivered  or  handed  over  to 
the  assured,  his  assign  or  agent. in  Ontario, 
and  therefore  plaintiffs  have  failed  to  prove 
a  cause  of  action  upon  which  they  are  entitled 
to  sue  in  Ontario.  The  address  of  the  in- 
sured was  not  given  in  the  policy,  which  sim- 
ply insures  "George  Wilson  &  Co."  for  the 
term  of  one  year  against  loss  by  fire,  to  the 
amount  of  $1,000,  to  the  proper^  therein  de- 
scribed, located  at  St.  Catharines.  Ontario, 
Canada,  loss,  if  any,  payable  to  the  Quebec 
Bank;  and  there  was  nothing  in  the  evidence 
to  shew  that  defendants  knew  that  Wilsoii  & 
Co.  resided  at  St.  Catharines.  Even  if  It 
were  intended  by  defendants  that  the  policy 
should  be  delivered  to  the  insured  at  St. 
Catharines,  within  the  meaning  of  s.  143,  then 
the  plaintiffs  have  not  proved  a  cause  of  ac- 
tion for  which  they  are  entitled  to  sue  within 
Ontario.  Action  dismissed  with  costs.  Bur- 
9on  v.  Oerman  Union  Insurance  Co.,  6  O. 
W.  R.  21,  10  O.  L.  R,  238. 

nieyal  Coatraot  —  Batody -house.]  — 
Insurance  upon  the  fumitufe  in  a  house  of 
ill-fame  is  an  illegal  and  immoral  contract 
which  the  Court  will  not  enforce.  Bruneau 
V.  Lalilerti,  Q.  R,  19  S.  C.  425. 

Insurable  Interest  —  Unpaid  Vendor.] 
— An  unpaid  vendor  who,  by  agreement  with 
his  vendee,  has  insured  the  property  sold, 
may  recover  its  full  value  in  case  of  loss, 
though  his  interest  may  be  limited,  if,  when 
he  effected  the  insurance,  he  intended  to  pro- 
tect the  interest  of  the  vendee  as  well  as  his 
own.  The  fact  that  the  vendor  is  not  the 
sole  owner  need  not  be  stated  in  the  policy 
nor  disclosed  to  the  insurer.  Judgment  in 
26  A.  R.  277,  19  Occ.  N.  207,  reversed,  and 
that  in  29  O.  B.  394.  18  Occ.  N.  176,  re- 
stored. Keefer  v.  Phcmiw  Ins.  Co.  of  Hart- 
ford, 21  Occ.  N.  221,  31  S.  C.  R.  144, 

Interim  Reeeipt  —  Immaterial  varia- 
tion in  policy — ^Prlor  insurance  not  assented 
to — Insurance  in  plaintiff's  name — Mortgagee 
— Agent — Ratification.  Coleman  v.  Economi- 
cal Mutual  Fire  Ins.  Co.,  4  O.  W.  R.  466, 
5  O.  W.  R.  79. 

Interim  Receipt  —  A^etlt,  Powers  of —  ' 
Premium.] — On  the  2l8t  April,  1900,  D.  and  . 
C.  applied  for  a  policy  of  insurance  for  ! 
$5,000  upon  their  property,  and  an  interim  i 
receipt,  signed  by  one  of  the  company's  agents,  | 
Was  given  to  them  on  the  same  day.  Ac-  | 
cording  to  this  receipt  the  property  in  ques-  ' 
tion  was  thereby  insured  for  thirty  days  from  ' 
the  date  thereof,  unless  the  policy  was  sooner 
delivered,  or  notice  was  given  that  the  appli- 
cation was  declined  by  the  company;  the  re- 
ceipt also  provided  that  any  loss  payable  un- 
der the  policy  should  be  paid  to  R.,  who  held 
a  mortgage  on  the  property.  The  property 
was  destroyed  by  the  great  fire  of  the  26th 
April,  1900.  The  company  refused  to  pay 
the  claim  thus  made,  upon  the  ground  that 
no  premium  had  ever  been  received,  and  also 
npon  the  ground  that  the  person  who  signed 
the  receipt  was  not  a  duly  authorized  agent: 
— Held,  that  the  agent  who  signed  the  re- 
ceipt was  at  the  time  a  duly  recognized  agent 


of  the  company;  and  that  the  company  waa 
bound  by  the  receipt^  although  no  premium 
had  actuallv  been  paid.  Canadian  Fire  Ins. 
Co.  V.  Rohtnson,  21  Occ  N.  443. 

IntMrlat  Receipt  —  Estoppel  —  Statu- 
tory  Conditions  —  B.  8.  O.  1897  c.  208,  s. 
168.] — ^The  plaintiffs,  through  an  agent  of  the 
defendants,  orally  applied  on  the  7th  Novem- 
ber, 1901,  for  an  insurance  for  one  year,  and 
the  defendants  accepted  the  risk  for  one  year 
at  a  premium  of  |33.00,  and  gave  an  inter^ 
im  receipt,  which,  however,  provided  in  terms 
that  the  insurance  should  be  for  30  digrs  only. 
On  the  30th  November,  1901,  the  plaintiffs 
paid  a  full  year's  premium  to  the  agent,  and 
believed  themselves  insured  for  the  whole 
year.  According  to  his  usual  course  of  deal- 
ing with  the  defendants,  the  agent  did  not 
pay  over  the  premium  to  the  latter  till  the 
20th  January,  1902,  and  the  defendants  ac- 
cepted it,  knowing  for  what  it  was  paid. 
They  did  not,  however,  issue  a  policy,  and 
after  the  fire  had  occurred  repudiated  lia- 
bility, on  the  ground  that  they  had  only  in- 
sured the  plaintiffs  for  30  days : — ^Held,  that 
the  defendants  were  liable,  for,  if  they  in- 
tended to  treat  th^  insurance  as  terminated 
at  the  end  of  30  days,  it  was  their  plain  duty 
to  have  so  informed  the  plaintiffs,  and  re- 
turned them  a  proper  proportion  of  the  pre- 
mium paid;  and  not  having  done  so  tney 
were  legally,  as  well  as  morally,  liable  both 
by  virtue  of  the  second  statutory  condition, 
R.  S.  O.  1897  c.  208,  s.  168  (2),  and  also 
on  the  ground  of  estoppel.  Coulter  v.  Equity 
Fire  Ins.  Co.,  24  Occ,  N.  88.  7  O.  L.  R,  180, 
3  O.  W.  R.  194,  4  O.  W.  R.  383. 

Misstatement  as  to  Valne  of  Goods 
Insnrod — Circumstances  material  to  risk — 
False  representation — Mistake  of  agent--C6st 
of  goods.  Eacrett  v.  Perth  Mutual  Fire  Ins. 
Co.,  Perth  Mutwa  Fire  Ins.  Co.  v.  Eacrett, 
2  O.  W.  R.  1011. 

Mortsase  ^ —  Covenant  to  Insure — Loss 
Payable  to  Mortgagee — Appraisement — Sta- 
tutory  Condition — Notice.] — ^Where  a  policy 
of  fire  insurance,  not  containing  any  mort- 
gage or  subrogation  clause,  nor  amr  direct 
agreement  with  the  mortgagee,  is  exacted  by 
a  mortgagor  pursuant  to  a  covenant  in  the 
mortgage,  and  by  the  policy  the  loss,  if  any, 
is  made  payable  to  the  mortgagee  as  his  in- 
terest may  appear,  an  appraisement  of  the 
loss  under  statutoiy  condition  16  of  the  In- 
surance Act,  R.  S.  O.  1807  c.  203,  s.  168,  is, 
in  the  absence  of  fraud  or  collusion,  binding 
on  the  mortgagee,  although  he  has  not  been 
consulted  in  or  notified  of  the  appraisement. 
In  such  a  case  the  mortgagee  can  sue  the 
insurance  company  in  his  own  name  for  the 
amount  due  under  the  policy.  Greet  v.  Citi- 
zens Ins.  Co..  27  Gr.  121,  5  A.  R.  596,  fol- 
lowed. Haslem  v.  Equity  Fire  Ins.  Co.,  24 
Occ.  N.  340.  8  O.  L.  R.  246,  3  O.  W.  R,  614. 

Mortsage  —  Machinery  —  Vendor*s  Lien 
— Priorities  —  Subrogation.] — ^Under  a  con- 
tract with  the  owner  of  a  mill  and  machinery 
which  was  subject  to  two  mortgages,  eadb 
containing  a  covenant  to  insure,  the  plaintiffs 
took  out  the  machinery,  replacing  it  with  new 
machinery,  reserving  a  lien  for  the  balance 
of  the  price,  the  lien  agreement  providing  that 
the  mill-owner  should  insure  the  machinery 
for  the  plaintiffs'  benefit.  Before  any  further 
insurance  was  effected,  the  mill  and  machin- 
ery were  destroyed  by  fire: — ^Held,  upon  the 
evidence,    Maclennan,    J.A.,    dissenting,    that 
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the  second  mortgagees  had  consented  to  the 
purchase  of  the  new  machinery  ui>on  the 
terms  specified,  and,  as  a  result  of  that  find- 
ing, that  the  plaintiifs  were  entitled,  subject 
to  the  mortgagee's  claim,  to  payment  of  the 
insurance  money  on  the  machinery,  and  to 
be  subrogated  to  the  first  mortgagee's  rights 
against  the  land  to  the  extent  to  which  that 
insurance  money  was  exhausted  by  him. 
Judgment  in  81  O.  B.  142,  19  Occ.  N.  389, 
affirmed.  Ooldie  and  McCullock  Co.  v.  Bank 
of  Hamaton,  21  Occ.  N.  18,  27  A.  R.  619. 

Movtcasor  and  ICortga^ee — Release  of 
Equity  of  Redemption — Cessation  of  Mort- 
gagors Interest,] — H.,  who  had  made  a  mort- 
gage under  the  Short  Forms  Act  on  certain 
lands  to  the  plaintiff,  such  mortgage  contain- 
ing a  covenant  to  insure  the  mortgaged  prem- 
ises, ejfected  thereon  an  insurance  against 
fire.  On  the  face  of  the  policy  was  this  in- 
dorsement: "Loss,  if  any,  payable  to  (the 
plaintiff)  as  his  interest  may  appear  under 
the  mortgafB."  The  interest  having  become 
in  arrear.  H«  made  a  deed  to  the  plaintiff, 
whereby  ne  granted,  released,  and  confirmed 
unto  the  plaintiff  the  said  mortgaged  lands, 
without  the  consent  of  the  insurance  com- 
pany having  been  obtained  therefor.  The 
premises  having  been  subsequently  destroyed 
by  fire: — ^Held,  that  the  plaintiff  was  not 
entitled  to  the  msurance  moneys,  for  (1)  the 
fact  of  the  conveyance  made  by  H.  to  the 
plaintiff  whereby  he  ceased  to  have  any  in- 
terest at  the  tuae  of  the  fire,  was  a  good 
answer  to  the  claim;  a^d  (2)  such  convey- 
ance constituted  a  breach  of  the  fourth  statu- 
tofy  condition,  which  provided  a^inst  the 
insured  premises  being  assigned  without  the 
insurance  company's  consent.  Pinhe^  v. 
Mercantile  Fire  Ins.  Co.,  21  Occ.  N.  526, 
2  O.  L.  B.  296. 

Mutual  Company — Assessment — Default 
— Forfeiture — Notice — Receipt  of  Arrears.,} 
— ^The  forfeiture  decreed  by  Art.  5321,  R.  8. 
Q.,  against  the  assured  in  a  mutual  insur- 
ance company  who  has  neglected  to  pay  his 
assessments  within  six  months  from  their 
falling  due,  cannot  be  enforced  by  the  com- 
pany until  they  have  given  to  the  assured  a 
notice  subsequent  to  the  notice  required  to 
make  the  assessment  exigible,  notifying  him 
that  in  default  of  payment  within  the  time 
specified  he  will  be  foreclosed  of  his  right  to 
indemnify  against  loss;  and  more  especially 
so  when  the  company  have  accepted,  after 
the  expiration  of  the  time,  payment  of  prem- 
iums in  arrear.  Thirot  .v.  Mutual  Fire  As- 
surance Co.  of  Montmagny,  Q.  R.  10  Q.  B. 
104. 


Coatraot — Alienation  of  Goods 
Insured — Conditions.}  —  The  purchaser  of 
movables  insured  in  a  mutual  insurance  com- 
pany, cannot,  in  case  of  their  destruction 
by  fire,  have  recourse  against  the  company, 
unless  he  has  complied  with  all  the  condi- 
tions of  s.  6307,  B.  S.  Q.  Mass  v.  Mutual 
Fire  Assurance  Co.  of  Canada,  6  Q.  P.  R. 
356. 

Xvtnal  Coatraot  —  Assessments — De- 
port Notes — Lien.} — To  secure  payment  of 
the  assessments  charged  upon  the  deposit 
notes  of  members  of  mutual  fire  insurance 
companies,  in  the  counties  of  the  province  of 
Quebec,  these  companies  have  a  special  privi- 
lege only  on  the  chattels  of  the  assured;  and 


as  to  their  lands  simply  an  ordinary  hypo- 
thd^ue,  taking  rank  after  the  date  of  the  de- 
posit note,  and  not  a  privilege  taking  rank 
after  the  municipal  taxes.  Gantioell  v.  Wilks, 
Q.  R.  26  S.  0.  149. 

Mntual  Contract — Untnte  Representa- 
tion— Title — Material  Statement — Sketch  on 
Policy.} — In  a  contract  of  mutual  fire  in- 
surance, where  the  application  forms  part  of 
the  contract  representations  in  the  applica- 
tion as  to  the  title  of  the  insured  are  to  be 
strictly  interpi*eted,  and  the  rules  of  ordinary 
fire  insurance  do  not  apply.  So,  where  the 
insured  stated  in  the  application  that  he  was 
owner  of  the  immovable  sought  to  be  in- 
sured, whereas  his  father-in-law  was  the  re- 
gistered owner,  his  pretension  that  he  was 
the  real  owner,  and  that  his  father-in-law 
was  merely  his  agent  in  respect  of  the  prop- 
erty, could  not  avail,  and  the  contract  was 
absolutely  null  and  void.  2.  Where  the  in- 
sured has  made  a  material  false  statement 
in  his  application,  as  to  one  of  the  subjects 
insured,  the  whole  contract  is  void.  3.  An 
inadvertent  misstatement  by  the  insured,  in 
his  application,  as  to  the  name  of  the  com- 
pany in  which  an  insurance  existed,  is  im- 
material^ and  will  not  avoid  the  contract. 
4.  The  msured  is  not  bound  by  sketches  or 
additions  made  by  the  company's  agents  on 
the  back  ot  the  policy,  after  he  signed  the 
same.  Lambert  v.  La  Fondle  Com^pagnie 
d'Assurance  centre  le  Feu,  Q.  R.  25  8.  C. 
169. 

Mntval  Plan — Annual  Renewal — Pro- 
posal for  Increased  Premium — Non-accep- 
tance— Condition  of  Payment  in  Advance — 
Delivery  of  Reoeipt^Waiver.} — On  the  31st 
October,  1898»  the  defendants  issued  their 
policy  on  the  mutual  plan  to  the  plaintifl!s 
for  an  insurance  of  $20,000  upon  their  prop- 
erty, and  on  the  31st  October,  1899.  a  fur- 
ther policy  for  $10,000.  The  policies  pro- 
vided for  insurances  for  one  year  and  "dur- 
ing such  further  period  or  periods  for  which 
the  assured  shall  from  time  to  time  have 
paid  in  advance  the  renewal  premium  or  pre- 
miums required  by  the  company,  and  for 
which  the  company  shall  have  issued  a  re- 
newal receipt  or  receipts."  The  plaintiffs 
paid  the  premiums  in  1898/1899.  and  1900, 
but  not  in  advance.  On  the  28th  October, 
1901,  the  executive  officer  of  the  defendants 
wrote  to  the  i^alntiffs  (Sndosing  renewal 
receipts  and  asking  the  plaintiffs  to  remit 
the  amounts  of  the  cash  premiums.  The  rates 
being  higher,  some  correspondence  ensued, 
and  on  the  16th  November,  1901,  when  a  fire 
took  place,  the  plaintiffs  had  not  paid  the 
cash  premiums.  The  rates  being  higher,  some 
correspondence  ensued,  and  on  the  16th  Nov- 
ember, 1901,  when  a  fire  took  place,  the 
plaintiffs  had  not  paid  the  cash  premiums 
nor  signed  premium  notes.  The  defendants 
reinsured  their  risk  as  soon  as  the  premiums 
became  payable,  and  had  not  cancelled  these 
reinsurances  down  to  the  time  of  the  trial: 
— Held,  that  no  contract  existed  between 
the  plaintiffs  and  defendants  for  an  insur- 
ance for  the  year  beginning  on  the  31st  Octo- 
ber, 1901.  Semble,  that  if  the  plaintiffs  had 
unqualifiedly  accepted  the  renewal  terms,  the 
condition  providing  for  payment  in  advance 
of  the  cash  premium  would  have  been  waived ; 
for  the  intention  of  the  defendants  in  deliv- 
ering the  receipt,  where  the  money  had  not 
in  fact  been  paid,  was  to  keep  the  policy  in 
force   and    to   give   the   plaintiffs   credit   for 
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the  amount  Doherty  v.  Millers  and  Manu- 
facturers Insurance  Co^  22  Occ.  N.  2d5,  4 
O.  U  R.  303.  1  O.  W.  R.  457.  Affirmed  on 
ground  that  there  had  been  no  renewal  of 
contract  of  insurance,  2  O.  W.  R^  211,  6  O. 
Lu  R.  7a 

Oval  A|pplic»atloa — Authority  of  Agents 
— Ownership  of  Ooods  Insured — Insurable 
Interest — Lessees-^Notice  to  Agents — Policy 
Differing  from  Application — Statutory  Con- 
dition 10 — Estoppel  from  Applicationr-Statu- 
tory  Condition  i — Relormation  of  Policy,} — 
Appeal  by  defendants  from  judgment  of 
Teetzel,  J.,  in  favour  of  plaintiffs  in  action 
to  recover  $2,500,  the  amount  of  loss  which 
plaintiffs  sustained  by  the  destmction  by 
fire  of  certain  machinery  which  was  on  their 
premises  at  the  time  when  the  fire  occurred, 
and  against  the  loss  by  fire  of  which,  as 
plaintiffs  alleged,  defendeuDts  had  contracted 
to  indemnify  them  to  the  extent  of  $2,500. 
The  application  for  the  insurance  was  made 
on  3rd  February,  1008,  and  was  for  an  in- 
surance for  one  year ;  it  was  oral ;  one  of  the 
application  forms  of  defendants  was  partly 
filled  up  by  the  agents  and  signed  in  the 
name  of  plaintiffs,  per  G.  S.,  which  are  the 
initials  of  a  member  of  the  firm  of  R. 
Stewart  &  Son,  the  agents.  This  was  done 
without  the  knowledge,  consent,  or  authority 
of  plaintiffs.  In  the  policy  the  property 
insured  was  stated  as  being  held  by  assured 
as  owners."  The  latter  statement  did  not 
appear  in  the  application  form.  .  .  .  All 
the  property  was  destroyed  by  fire  during  the 
currency  of  the  policy,  and  this  action  was 
brought  to  recover  $2,500,  the  amount  in- 
sured. The  only  defence  made  was,  that 
plaintiffs  were  not,  by  reason  of  the  10th 
statutory  condition,  entitled  to  recover  for  the 
loss  in  respect  of  the  3  machines,  because, 
as  it  is  pleaded,  they  were  owned  by  a  per- 
son other  than  plaintiffs,  and  the  interest 
of  plaintMfs  in  them  was  not  stated  in  or 
upon  the  policy  I—Held,  plaintiffs  had  an 
insurable  interest  in  the  property  at  the 
time  of  the  fire  to  the  extent  of  at  least 
$2,500,  and  the  2nd  statutory  condition: 
"After  application  for  insurance  it  shall  be 
deemed  that  any  policy  sent  to  the  assured 
is  intended  to  be  in  accordance  with  the 
terms  of  the  application,  unless  the  com- 
pany point  out  in  writing  the  particulars 
wherein  the  policy  differs  from  the  applica- 
tion," and  there  was  no  reason  for  confining 
the  operation  of  this  condition  to  a  written 
application.  Davidson  v.  Waterloo  Mutual 
Fire  Ins,  Co.,  5  O.  W.  R.  264,  9  O.  L.  R. 
394. 

Oral  Contract — Interim  Receipt — Estop- 
pel^Statutory  Conditions— R.  8.  O.  1897  c. 
203,  s.  168.]— The  plaintiffs,  through  an 
agent  of  the  defendants  orally  applied  on  the 
7th  November,  1901,  for  an  insurance  for  one 
year,  and  the  defendants  accepted  the  risk 
for  one  year  at  a  premium  of  $33.60,  and 
gave  an  interim  receipt,  which,  however,  pro- 
vided in  terms  that  the  insurance  should  be 
for  30  days  only.  On  the  30th  November, 
1901,  the  plaintiffs  paid  a  full  year's  pre- 
mium to  the  agent  and  believed  themselves 
insured  the  whole  year.  According  to  his 
usual  course  of  dealing  with  the  defendants 
the  agent  did  not  pay  over  the  premium  to 
the  latter  till  the  20th  January,  1902,  and 
the  defendants  accepted  it  knowing  for  what 
it  was  paid.     They  did  not.  however,   issue 


a  policy,  and  after  the  fire  occurred  repudi- 
ated liability  on  the  ground  that  they  had 
only  insured  the  plaintiffs  for  30  days.  Held» 
defendants  liable,  for  if  they  intended  to 
treat  the  insurance  as  terminated  at  the  end 
of  30  days  it  was  their  duty  to  have  so  in- 
formed the  plaintiffs  and  returned  them  a 
proper  portion  of  the  premium  pa|d,  and  not 
having  done  so  they  were  legally,  as  well 
as  morally  liable  both  by  virtue  of  the  second 
statutory  condition,  R.  S.  O.  1897  c  208, 
s.  168  (2)  and  also  on  the  ground  of  estop- 
pel. Coulter  v.  Equity  Fire  Ins.  Co.,  2i  Occ. 
N.  88,  7  O.  L.  R.  180,  3  O.  W.  R.  194, 
Affirmed  25  Occ.  N.  30,  4  O.  W.  R.  383,  9 
O.  L.  R.  35. 

Polley — Application  —  Misrepresentation 
— 0«>nership--'Agent.'\ — An  application  for 
insurance  made  by  the  plaintiff  contained  the 
following  question:  **Are  you  the  owner  of 
the  land  on  which  the  above  described  build- 
ing stands?*'  Before  the  written  answer  to 
this  was  put  down  the  plaintiff  told  M.,  the 
defendants'  agent,  that  he  was  not  the  owner 
of  the  land,  but  that  the  building  stood  on 
the  highway.  Whereupon  M.  said:  "We  will 
put  it  down  as  yours,"  and,  with  the  consent 
of  the  plaintiff,  wrote  "Yes"  as  the  answer 
to  the  question.  The  application  contained 
this  provision  also:  "If  the  agent  of  the 
company  fills  up  or  signs  this  application, 
he  will  in  that  case  be  the  agent  of  the  ap- 
plicant and  not  the  agent  of  the  company.** 
The  jury  found  that  the  house  stood  on  the 
highway: — ^Held,  in  an  action  on  the  policy 
(Tuck,  O.J.,  and  Van  Wart,  J.,  dissenting), 
that,  notwithstanding  the  foregoing  provision, 
the  verbal  communication  made  to  M.,  the 
agent,  must  be  taken  as  if  made  to  the  com- 
pany, and,  therefore,  there  was  no  misrepre- 
sentation on  the  part  of  the  plaintiff.  The 
first  condition  in  the  policy  was  as  follows: 
''If  an  application,  survey,  plan,  or  descrip- 
tion of  the  property  herein  insured  is  re- 
ferred to  in  this  policy,  such  application, 
survey,  plan,  or  description  shall  be  consid- 
ered a  part  of  this  contract,  etc."  The  only 
reference  to  the  application  in  the  policy  was 
as  follows :  "Situate  on  the  north  side  of  the 
Great  Road  from  Dalhousie  to  Bathurst,  in 
the  Parish  of  Durham,  Restigouche  County. 
N.  B.,  as  per  diagram  filed  with  application." 
The  diagram  was  on  the  back  of  the  appli- 
cation, but  it  was  not  put  there  until  after 
the  plaintiff  had  signed  it.  The  presumption 
was  that  it  was  so  put  there  by  M.,  the  com- 
pany's agent: — ^Held  (Tuck,  aj.,  and  Van- 
Wart,  J.,  dissenting),  that,  as  the  diagram 
was  treated  as  a  separate  piece  of  paper. 
the  words  of  reference  in  the  policy  were 
not  sufficient  to  incorporate  into  it  the  whole 
application.  La  BeU  v.  Norunch  Union  Fire 
Ins.  Co.,  34  N.  B.  Reps.  515.  Reversed, 
Nortrirh.  etc.,  Co.  v.  Le  BeU,  19  Occ.  N. 
239,  29  S.  C.  R.  470. 

PolioT — Conditions  —  Subsequent  Insur- 
ance— Benefit  of  Another.] — ^The  appellant 
agreed  to  sell  a  property  to  L.  with  a  condi- 
tion that  L.  should  insure  it  against  fire  in 
favour  of  the  appellant,  for  $800.  L.  did 
PC  with  the  respondents,  whose  policy  con- 
tained a  condition  that  it  should  become  void 
if  the  assured  then  had,  or  afterwards  ob- 
tained, another  policy  upon  the  same  prop- 
erty. A  fire  took  place,  and  at  the  time  of  it 
L.  had  another  fire  insurance  upon  the  prop- 
erty, without  the  knowledge  or  consent  of  the 
respondents,    but    to    the    knowledge    of   the 
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appellant: — ^Held,  that  the  breach  of  the  con- 
dition made  the  i>olicy  void.  2.  The  state- 
ment in  the  policy  that  it  is  in  favour  of  a 
third  person  is  subject,  as  regards  the  lat< 
ter,  to  the  conditions  which  the  policy  con- 
tains; the  insurer  not  being  subjected  to 
other  obligations  than  those  which  he  has 
assumed  by  his  contract.  Migner  v.  St. 
Lawrence  Fire  Ins,  Co.,  Q.  R.  10  Q.  B.  122. 

Poliej — Form  of — **Co-in8wanoe**  Clfiuse 
— statutory  Conditions  —  Variations, ^  —  A 
policy  of  fire  insurance  issued  on  the  2nd 
January,  1896,  contained  the  clause  known  as 
the  ''co-insurance  clause"  (requiring  the  in- 
sured to  keep  the  property  covered  by  other 
policies  to  at  least  seventy-five  per  cent,  of 
its  value),  printed  under  the  heading  *Var- 
iations  in  conditions,"  as  prescribed  by  ss. 
115  and  116  of  R.  S.  O.  1887  c.  167 :— Held, 
affirming  the  judgments  in  27  A.  B.  373,  20 
Occ.  N,  297,  29  O.  R,  695,  18  Occ.  N.  361, 
that,  whether  or  not  the  alteration  intro- 
duced into  the  policy  was  of  the  nature  of  a 
variation  of  any  particular  statutory  con- 
dition, or  in  addition  to  statutory  conditions, 
the  clause  was  neither  unjust  nor  unreason- 
able, and  that  it  formed  part  of  the  contract 
of  insurance  to  the  same  extent  as  the  statu- 
tory conditions  indorsed  on  the  policy  would 
have,  if  the  alteration  had  been  printed  there- 
in, Eckhardt  v.  Lancashire  Insurance  Co., 
21  Occ.  N.  136,  31  S.  O.  R.  72. 

Policy  on  Goods — Partial  Loss — Other 
Insurance — Pfoportionate  Payment — Condi- 
tions of  Policy  —  Construction — Overvalua- 
tion. — ^The  insurance  was  upon  goods  valued 
in  the  application  at  $15,000.  The  policy  was 
dated  the  11th  June,  1902.  and  the  fire  occur- 
red on  the  12th  July  following,  with  a  loss 
of  $6,250.  The  defendants'  policy  was  for 
;^,O0O;  there  was  other  insurance  to  the 
amount  of  $7,000 ;  and  the  total  value  of  the 
goods  at  the  time  of  the  fire  was  $9,274.62. 
Statutory  condition  No.  9  provided  that  "in 
the  event  of  any  other  insurance  on  the 
property  herein  described  having  been  as- 
sented to  as  aforesaid,  then  this  company 
shall,  if  such  other  insurance  remains  in 
force,  on  the  happening  of  any  loss  or  dam- 
age, only  be  liable  for  the  payment  of  a  rat- 
able proportion  of  such  loss  or  damage,  with- 
out reference  to  the  dates  of  the  different 
policies."  A  special  condition  was  indorsed 
on  the  policy  as  follows:  'The  assured  shall 
not  be  entitled  to  recover  from  this  com- 
pany more  than  two-thirds  of  the  actual  cash 
value  of  any  building,  and  in  case  of  further 
insurance  tnen  only  the  ratable  proportion 
of  such  two-thirds  of  the  actual  cash  value, 
unless  more  than  such  two-thirds  value,  as 
represented  in  the  application,  shall  have  been 
insured,  in  which  case  the  company  shall  be 
liable  for  such  proportion  of  the  actual  value 
as  the  amount  insured  bears  to  the  value 
given  in  the  application.  In  the  case  of  prop- 
erty insured  being  found,  by  arbitration  or 
otherwise,  to  have  been  overvalued  in  the  ap- 
plication for  this  policy,  the  company  shall  be 
liable  (in  th^  absence  of  fraud)  for  such 
proportion  of  the  actual  value  as  the  amount 
insured  bears  to  the  value  given  in  tiie  appli- 
cation:"— -Held,  that  the  special  condition 
was  inapplicable  to  the  case  of  a  partial 
loss,  and  that  the  plaintiff  was  entitled  to 
recover  from  the  defendants  three-tenths  of 
the  amount  of  his  loss,  in  accordance  with 
statutory  condition  No.  9.  Eacrett  v.  Gore 
District  Mutual  Ins,  Co,,  24  Occ.  N.  7,  6  O. 
L.  R.  592,  2  O.  W.  R.  1009. 


Proofs  of  IiOM — ^Delay — Conditions  of 
Policy — ^Estoppel— Ownership  of  Property. 
Baker  v.  Boi/al  Ins,  Co,,  1  O.  W.  R,  294. 

Proof  of  IiOM — Condition — Waiver — De- 
lay— Agent — Adjuster.] — ^A  condition  of  the 
policy  required  that  proof  of  loss  "shall  be 
made  by  the  assured."  The  son  of  the  as- 
sured filled  in  and  signed  the  statement  of 
loss,  under  the  general  authority  of  a  notar- 
ial power  of  attorney: — ^Held,  that  this  was 
a  sufficient  compliance  with  the  condition 
of  the  policy.  2.  Where  the  insurer  retains 
the  proof  of  loss,  without  objection  as  to  its 
sufficiency,  for  more  than  sixty  days  before 
action  taken,  the  company  will  be  considered 
to  have  waived  the  condition  which  requires 
a  delay  of  sixty  days  after  filing  claim  before 
the  institution  of  suit;  and  the  fact  that  a 
blank  in  the  statement  was  filled  in.  at  the 
request  of  the  company,  within  the  period 
of  sixty  days  before  suit,  will  not  affect  the 
right  of  action.  3.  The  condition  which  re- 
quires proof  of  loss  to  be  furnished  within 
thirty  days  after  the  fire  may  be  waived 
either  expressly  or  impli^y;  and  the  as- 
sured is  held  to  be  relieved  from  this  condi- 
tion if  the  presentation  of  the  claim  has  been 
delayed  by  the  company's  investigation  of 
the  loss,  or  if  the  representations  of  the 
company's  authorized  agents  have  led  the 
assured  to  understand  that  compliance  with 
this  condition  will  not  be  required.  4.  While 
adjusters  of  fire  losses  are  not,  as  a  general 
rule,  agents  of  the  companies  under  an  auth- 
ority sufficient  to  make  thei'r  statemients 
binding  upon  the  companies  for  ivhom  they 
act,  yet  an  adjuster  may  become  a  duly  auth- 
orized agent  of  the  company  by  the  course 
of  procedure  in  a  particular  case,  e.g.,  where 
the  adjuster  was  the  only  medium  of  com- 
munication after  the  fire  between  the  com- 
pany and  the  assured,  and  was  engaged  by 
the  company  to  look  over  the  proofs,  advise 
as  to  a  settlement,  &c.  Western  Assce.  Co. 
V.  Pharand,  Q.  R,  11  K.  B.  144. 

Provinoial  CompAiiy — Goods  out  of  the 
Province  —  Application  —  Concealment  — 
Transfer  of  Debt — Notice  to  Debtor.] — A 
company  incorporated  by  the  Legislature  of 
Quebec  to  carry  on  insurance  business  in 
tnat  province  may  insure,  in  that  province, 
merchandise  which  is  out  of  the  province. 
2.  The  fact  that  the  assured  has  not  disclosed 
that  he  has  contracted  to  keep  for  a  creditor 
everything  that  he  receives,  and  to  transfer 
to  him  the  policy  of  insurance,  if  desired, 
does  not  constitute  a  concealment  which  an- 
nuls the  contract  of  insurance.  3.  Notice  of 
the  transfer  of  a  debt  should  be  given  in 
such  a  way  that  the  debtor  shall  have  no 
doubt  that  it  is  the  assignee  who  is  now  his 
creditor,  and  notice  given  by  means  of  the  de- 
livery of  an  unauthentic  copy  of  the  instru- 
ment of  transfer  is  insufficient  to  vest  the 
claim  in  the  assignee  as  against  the  debtor. 
Bank  of  Toronto  v.  St.  Lawrence  Fire  Ins. 
Co.,   Q.  R.   19  S.  C.  434. 

Re-insnranee  —  Condition  —  Warranty 
— ^Breach — Change  material  to  risk.  Equity 
Fire  Ins.  Co.  v.  Merchants  Fire  Ins.  Co..  2 
O.  W.  R.  820. 

Renewal  Premiums  —  Non-payment — 
Non-existence  of  contract  —  Delivery  of  re- 
ceipt— ^Meaning  of.  Doherty  v.  Millers*  and 
Manufacturers*  Ins,  Co.,  1  O.  W.  R.  467^ 
4  O.  L.  R.  303. 
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BtfiMval — Prior  Insurance— Action — Par- 
ties— Mortgage.] — The  renewal,  as  it  is  com- 
monly called,  of  a  contract  of  insurance  is 
not  a  renewal  or  extension  of  the  original 
contract,  but  a  new  contract  based,  as  far  as 
applicable,  upon  the  original  application  and 
in  accordance  with  the  policy  issued  in  pur» 
snance  thereof.  Where,  therefore,  at  the 
time  of  such  a  new  contract  by  way  of  re- 
newal, no  prior  insurance  is  in  force,  the 
insurance  is  not  avoided,  although  when  the 
original  contract  was  entered  into  prior  in- 
surance was  in  force,  and  this  fact  was  not 
disclosed.  Judgment  of  Rose,  J.,  32  O.  R. 
369,  ante  124,  reversed.  Mortgagees  to  whom 
by  a  i>olicy  the  loss  is  made  payable  as  their 
interest  may  appear,  have  a  right  of  action 
upon  the  policy  in  their  own  name  against  the 
insurers,  and  are  entitled  to  enforce  pay- 
ment to  the  extent  of  their  interest.  Agrtcul- 
tural  Savings  and  Loan  Co.  v.  Liverpool  and 
London  and  Olohe  Ins.  Co.,  21  Occ.  N.  o82. 

Repreaentatioii — Denying  Previous  Fires 
— Uaterialitu — Conditions  of  PoUcy^l — One 
who  was  insured  against  fire,  who  had  been 
burned  out  three  times,  in  answer  to  the  com- 
pany's agent  said  that  he  had  only  had  one 
fire: — ^Held,  that  this  reply  was  material  to 
the  risk  and  invalidated  the  policy.  2.  That 
the  following  clause,  "and  the  said  applicant 
hereby  covenants  and  agrees  to  and  with 
the  company  that  the  foregoing  is  a  just, 
true,  and  full  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition, 
situation,  and  value  of  the  property  to  be  in- 
sured,  so  far  as  the  same  are  known  to  the 
applicant  and  are  material  to  the  risk,  and 
agrees  and  consents  that  the  same  be  held  to 
form  the  basis  of  the  liability  of  the  com- 
pany, and  shall  form  a  part  and  be  a  con- 
dition of  the  insurance  contract/'  does  not 
constitute  an  absolute  warranty,  but  the  re- 
plies given  by  the  assured  amount  only  to 
warranties  by  virtue  of  this  clause  in  so  far 
as  they  are  material  to  the  risk.  Oillis  v. 
Canada  Fire  Assurance  Co.,  Q.  R.  26  S.  C. 
166. 

Riehts    of    Hypotheoavy    Creditor — 

Default  of  0«?ner. ]—^An  hypothecary  creditor 
has  a  real  right  in  an  insured  immovable, 
which  right  is  an  interest  capable  of  insur- 
ance. 2.  If  the  insurance  of  the  immovable 
is  made  payable  to  this  hypothecary  creditor, 
or  is  transferred  to  him,  such  creditor  becomes 
the  true  assured ;  he  is  not  an  ordinary  trans- 
feree of  a  purely  personal  claim,  but  he  is 
the  assured  just  as  if  he  were  co-proprietor 
par  indivis  of  the  immovable  itself,  and  as 
such  he  retains  his  rights  even  when  the  as- 
signor has  lost  his  by  default.  Migner  v. 
8t.  Lawrence  Fire  Ins.  Co.,  Q.  R.  17  S.  C. 
586. 

Right  to  Insurance  Moneys — Hypothe- 
c<^ry  Claims — Priorities.] — ^An  hypothecary 
creditor,  whose  debtor  has  undertaken  to  in- 
sure against  fire  the  buildings  erected  on 
the  hypothecated  lands,  is  not  entitled  to  re- 
ceive the  amount  of  the  insurance  (become 
due  by  reason  of  a  fire),  in  preference  to 
one  in  whose  favour  the  policy  has  been  is- 
sued, and  who  has,  against  the  same  debtor, 
a  vendor's  claim  guaranteed  by  a  first  hypo- 
thec, and  a  claim  upon  written  instruments, 
the  amount  of  which,  added  to  that  of  the 
hypothec,  is  greater  than  the  sum  insured. 
Davies  V.  Valiquette,  4  Q.  P.  R.  106. 


Speeiilo  €h»ods  —  Suhstituied  Chod^-^ 
Construction  of  Policit^— Termination  of  In- 
surance— Notice  —  Reinsurance — Breach  of 
Warranty — Limitation  of  Actions — Statutory 
Condition — Unjust  and  Unreasonable  Varia- 
tion.]— ^The  poli<^^of  plaintiffs  bears  date 
24th  Februan^  1899,  and  was  for  a  term  of 
one  year.  The  property  insured  was  de- 
scribed in  it  as  "120  sacks  of  green  coffee 
while  stored  in  the  3-8torey  patent  roofed 
building  occupied  by  the  assured  situate  37 
and  39  Dalhousie  sCreet,  Btantford,  On- 
tario." The  policy  was,  in  pursuance  of  one 
of  its  terms,  renewed  in  each  of  the  years 
1900.  1901,  and  1902.  The  loss  was  made 
payable  to  the  Bank  of  British  North  Amer- 
ica. The  business  of  the  Bnow  Drift  Co.  was 
that  of  dealers  in  coffees,  spices,  extracts,  and 
other  articles.  They  carried  insurance  on 
their  general  stock  for  a  considerable  amount, 
besides  the  policy  on  the  green  coffee.  The 
reason  for  effecting  the  insurance  of  4th  Feb- 
ruary, 1899,  on  the  green  coffee,  was  that 
the  Snow  Drift  Co.  had  exceeded  their  line 
of  credit  with  their  bankers,  the  Bank  of 
British  North  America,  who  required  secur- 
ity, and  the  means  adopted  to  give  the  secur- 
ity was  the  effecting  of  this  insurance,  and 
providing  by  the  policy  that  the  loss  should 
be  payable  to  the  bank.  A  fire  occurred  on 
18th  September,  1902,  which  resulted  in  the 
total  destruction  of  the  whole  of  the  com- 
pany's stock  in  trade,  including  the  green 
coffee.  .  .  .  The  loss  on  it  was  $1,321  at 
the  lowest:  ...  it  is  more  likely  that 
the  loss  exceeded  $2,000: —  HIeld,  such  in- 
surance was  not  for  the  specific  120  bags  of 
green  coffee,  but  for  any  120  similar  bags  of 
green  coffee.  The  assured  had,  on  10th  Sep- 
tember, 1902.  written  to  the  agents  at  Brant- 
ford  of  plaintiffs  in  the  following  terms : 
'*In  reference  to  i>olicy  2968,  in  amount 
$2,000,  held  by  the  Bank  of  British  North 
America,  on  120  bags  of  coffee,  we  wish  to 
cancel  this  policy  and  have  you  give  us  a 
new  one  for  $1,000,  as  there  are  now  only 
50  bags  of  coffee  in  stock:" — ^Held.  the  letter 
was  not  such  a  written  notice  as  the  con- 
dition relied  on  refers  to.  It  was  only  an  in- 
timation of  the  intention  of  the  assured  to 
terminate  the  insurance  if  and  when  there 
was  substituted  for  it  a  new  policy  for 
$1,000;  to  that  plaintiffs  never  agreed,  and  it 
was  never  done.  ...  It  was  contended 
lastly  that,  as  the  action  was  not  begun  until 
more  than  6  months  after  the  loss  occurred. 
it  was  barred,  and  condition  22,  as  varied 
by  the  indorsement  on  defendants'  policy,  was 
relied  on  in  support  of  that  contention : — ^Ueld, 
the  variation  of  the  statutory  condition  22 
which  defendants  attempted  to  impose  upon 
the  assured,  by  reducing  the  time  allowed 
for  bringing  an  action,  from  1  year  to  6 
months,  to  be  both  unjust  and  unreasonable. 
Merchants'  Fire  Ins.  Co.  v.  Equity  Fire 
Ins.  Co.,  5  O.  W.  R.  27,  9  O.  li.  R.  241. 

Standing  Timber — Property  along  Line 
of  Railway  Damaged  hi/  Fire  from  Engines 
— Property  in  Foreign  Country — PQwers  of 
Ontario  Insurance  Company  to  Insure — Ap- 
plication of  Policy/  to  other  Property — Valid- 
ity of  PoUcy — Statute  of  Foreign  Country — 
Mistake.] — "Ottawa  Fire  Insurance  Com- 
pany, head  office,  Ottawa,  C&nada,  in  con- 
sideration of  $5,000  insured  the  Canadian 
Pacific  Railway  Company  against  loss  or 
damage  by  fire  to  the  amount  of  $75,000  on 
all  claims  for  loss  or  damage  caused  by  loco- 
motives   to    property    located    in    the    State 
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of  Maine,  not  Including  that  of  the  assured, 
— ^Held,  defendants  issued  a  poli<7  upon  such 
proper^^  as  they  oould  insure  in  which  the 
plaintiffs  had  an  insurable  interest  by  the 
effect  of  a  statute  of  the  State  of  Maine,  and 
that  the  policy  was  valid  and  covered  the 
risk  intended  to  be  covered  as  evidenced  by 
the  polier  of  insurance  in  question.  Canadian 
Pacifio  R,  W.  Co.  v.  Ottawa  Fire  In$.  Co., 
5  O.  W.  R.  486,  9  O.  L.  R  498. 

V*siatloaa  ia   Stetutorj   Conditions 

— Printing  of  —  Conspiouotia  Type — Com- 
pHance  with  Statute— 'Eanstence  of  Inoum- 
hranoe — Failure  to  Diecloee — Materiality — 
Unfuet  and  Unreasonable  Variation — Alter- 
otfOfi  t»  Rieh— Notice  to  Local  Agent — Var- 
iation Rehiring  Notice  to  Company— -Just 
and  Reasonable  Variation — Policy  Avoided.} 
— Indorsed  uiK>n  a  policy  were  the  statutory 
conditions,  with  certain  >  variations  printed 
below  in  red  ink.  One  of  the  variations  was 
as  follows:  *'Any  incumbrance  by  way  of 
mortgage  .  .  .  shall  be  deemed  'material 
to  be  made  known  to  the  company,'  within 
the  provisions  of  the  first  statutory  condi- 
tion:"— ^Held,  defendant  company  had  failed 
to  make  out  their  defence  on  this  branch  of 
the  case.  By  another  variation  it  was  pro- 
vided that  *'the  words  'or  its  local  agent  in 
the  3rd  statutory  condition  are  struck  out, 
and  whenever  the  words  'agent'  or  'author- 
ised agent'  occur  elsewhere  in  the  said  statu- 
tory conditions,  such  agent  or  authorised 
agent  shall  be  held  to  mean  the  company's 
secretary  only:" — ^Held^  this  to  be  a  just 
and  reasonable  variation.  The  particular 
company  had  between  '400  and  500  local 
agents  m  all. — Held,  when  a  company  had 
their  head  office  in  the  province,  and'  had  no 
general  agents  away  from  their  head  office, 
bat  local  agents  having  limited  duties  to 
perform.  It  is  not  unjust  or  unreasonable  in 
their  stipulating  that  notice  of  an  important 
change  in  the  character  of  the  risk  should  be 
communicated  to  their  head  office^  particu- 
larly as  the  23rd  statutory  condition  per- 
mits it  to  be  given  by  the  sending  of  a  regis- 
tered letter  to  the  head  office  of  the  company, 
and  the  address  for  the  purpose  is  printed 
on  the  back  of  the  policy.  The  plaintiff  made 
a  material  alteration  in  the  risk  by  substi- 
tuting steam  for  water  power;  that  she  did 
not  give  notice  in  writing  to  defendants ;  and 
she  could  not  recover  upon  this  policy. 
Lount  v.  London  Mutual  Fire  Ins.  Co.,  5  O. 
W.  R.  344,  6  O.  W.  R.  84,  9  O.  L.  R.  549, 
69. 

Void  Policy  —  Renewal  —  Mortgage 
Clause.} — ^By  s.  167  of  the  Ontario  Insur- 
ance Act,  a  mercantile  risk  can  only  be  in- 
sured f<Mr  one  year  and  may  be  renewed  by 
a  renewal  receipt  instead  of  a  new  policy: 
— ^Held,  reversing  the  judgment  of  the  Ck>urt 
of  Appeal.  3  O.  L.  R.  127,  21  Occ.  N.  582, 
and  restoring  that  at  the  trial,  32  O.  R.  369, 
21  Occ  N.  124,  Oirouard,  J.,  dissenting,  that 
the  renewal  is  not  a  new  contract  of  insur- 
anoe.  Therefore,  where  the  original  policy 
was  void  for  non-disclosure  of  prior  insur- 
ance, the  renewal  was  likewise  a  nullity, 
though  the  prior  insurance  had  ceased  to  ex- 
ist in  the  interval.  Per  Girouard,  J.,  that 
the  renewal  was  a  new  contract,  which  was 
avoided  by  nondisclosure  of  the  concealment 
in  the  application  for  the  original  policy. 
The  mortgage  clause  attached  to  a  policy 
of  insarance  against  fire,  which  provided  that 
'the  insurance  as  to  the  interest  only  of  the 


mortgagees  therein  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,"  &c.,  applies 
only  to  acts  of  the  mortgagor  after  the  policy 
comes  into  operation,  and  cannot  be  invoked 
as  against  the  concealment  of  material  facts 
by  the  mortgagor  in  his  application  for  the 
policy.  Quiere,  would  the  mortgage  clause 
entitle  the  mortgagee  to  bring  an  action  in 
his  own  name  alone  on  the  policy?  Agricul- 
tural Savings  and  Loan  Co.  v.  Liverpool  and 
London  and  Olobe  Insurance  Co.,  23  Occ. 
N.  133,  33  S.  G.  R.  94. 


IV.  Hail. 

Mntnal  Compaay — Assessment  of  Prem- 
ium Notes — Discount  for  Prompt  Payment.] 
— Action  to  recover  the  amount  of  an  assess- 
ment on  a  premium  note  given  by  the  defen- 
dant for  an  insurance  against  loss  by  hail. 
Section  35  of  the  Mutual  Hail  Insurance  Act, 
R.  S.  M.  c.  106,  under  which  the  plaintiffs 
were  incorporated,  provides  that  the  assess- 
ments upon  premium  notes  or  undertakings 
shall  always  be  in  proportion  to  the  amounts 
of  such  notes  or  undertakings.  In  making 
the  assessment  of  five  per  cent,  upon  the 
amount  of  each  policy,  the  directors  added  a 
proviso  that  all  members  and  policy-holders 
who  should  pay  the  full  amount  of  the  assess- 
ment on  or  before  the  Ist  November,  1899, 
should  be  entitled  to  and  should  receive  a 
discount  of  25  per  cent,  upon  the  amount  of 
such  assessment: — ^Held,  that  the  |>laintiff 
had  no  power  to  allow  a  discount  for,  or  to 
impose  penalties  for  default  in,  prompt  pay- 
ment, and  being  a  mutual  company,  the  direc- 
tors must  strictly  observe  the  requirements  of 
the  Act  and  preserve  equality  amongst  the 
members  in  assessing  them ;  and  that  the 
effect  of  the  resolution  was  really  to  assess 
75  per  cent,  of  five  per  cent,  upon  those  who 
should  pay  before  a  certain  date  and  the  full 
five  per  cent,  upon  all  others,  and  that  the 
assessment  was  therefore  void  under  s.  35  of 
the  Act.  Manitoba  Farmers*  Mutual  Hail 
Ins.  Co.  v.  Lindsay,  21  Occ.  N.  60.  13  Man. 
L.  R.  352. 

MntiiAl  Companj — Assessment  of  Prem- 
ium Notes — Withdrawal  from  Membership — 
Presumption  of  Continuance  of  Policu — Im- 
possibility of  Performance  of  Condition.} — 
In  an  action  by  a  company  incorporated  un- 
der the  Mutual  Hail  Insurance  Act,  R.  S.  M. 
c  106,  to  recover  the  amount  of  an  assessment 
imposed  by  resolution  of  the  directors  upon 
one  of  its  members  for  the  second  crop  season 
after  the  issue  of  the  policy,  it  is  incumbent 
on  the  company  to  shew  that  by  the  terms  of 
the  policy  the  person  called  on  to  pay  the 
assessment  is  still  a  member  of  the  company, 
and  if  no  evidence  is  given  to  shew  what  the 
terms  of  the  policy  were  in  regard  to  the 
period  covered  by  it,  the  action  should  be  dis- 
missed. If  a  member  of  such  a  company  is 
entitled  to  withdraw  from  membership  upon 
certain  conditions,  including  the  surrender  of 
the  policy  issued  to  him,  he  cannot  exercise 
such  right  without  surrendering  the  policy,  al- 
though the  loss  of  it  has  rendered  it  ixnpossible 
for  him  to  perform  that  condition.  Groocke- 
witt  V.  Fletcher,  1  H.  &  N.  893,  and  Gutter 
V.  Powell.  6  T.  R.  320.  followed.  Manitoba 
Farmers*  Mutual  Hail  ins.  Co,  v.  Fisher,  22 
Occ.  N.  303,  14  Man.  L.  R.  157 
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V.  Life. 


Action  for  Promittat — Plea  that  Policy 
not  in  Accordance  with  Application — Replu — 
Willingness  to  Change,} — In  an  action  by  a 
life  insurance  company  for  a  premium, 
where  the  defendant  pleads  that  the  policy 
did  not  comply  with  hia  application,  the  com- 
pany may,  in  reply,  allege  that  the  policy  was 
a  substantial  compliance  with  the  application, 
but  they  cannot  declare  and  pray  acte  of  their 
willingness  to  effect  any  change  that  may  be 
required  to  have  the  policy  conform  with  the 
application.  Mutual  Life  Ins.  Go.  of  Canada 
V.  McCool,  6  Q.  P.  R.  87. 

Aotioa  on  Policy  —  Condition  as  to 
Aioard — Application  to  8tay  Proceedings.] — 
In  an  action  on  a  policy  on  which  was  in- 
dorsed a  condition  that,  in  case  any  question 
should  arise,  "  it  is  a  condition  of  this  policy 
which  the  assured  by  the  acceptance  thereof 
agrees  to  abide  by,  every  such  difference  shall 
be  referred  to  the  arbitration  and  decision  of 
a  neutral  person  and  the  decision  of  the  arbi- 
trator shall  be  final  and  binding  on  all  par- 
ties, and  shall  be  conclusive  evidence  of  the 
amount  payable  and  it  is  hereby  expressly 
stipulated  and  declared  that  the  obtaining  of 
an  award  by  such  arbitrator  shall  be  a  con- 
dition precedent  to  the  liability  or  obligation 
of  the  corporation  to  pay  or  satisfy  any  claim 
under  this  policy/'  etc.  "Provided  also  that 
compliance  with  the  stipulations  indorsed 
hereon  is  a  condition  precedent  to  the  right  to 
recover  on  this  policy,"  etc.: — Held,  that  no 
action  lay,  nor  did  the  amount  payable  under 
the  policy  become  due,  until  the  determina- 
tion of  the  arbitrator  to  be  appointed  under 
the  agreement  to  refer  contained  in  the  condi- 
tion; that  the  plaintiff  could  not  claim  under 
the  policy  without  assenting  to  its  terms ;  and 
that  the  condition  was  not  in  contravention 
of  s.  80  of  R.  S.  O.  c.  203.  Spurrier  v.  La- 
Cloche,  [1902]  A.  C.  446,  followed.  Nolan 
V.  Ocean  Accident  and  Chtarantee  Corpora^ 
tion,  23  Occ.  N.  187,  5  O.  L.  R.  544,  1  O.  W. 
R.  77,  2  O.  W.  R.  98,  272. 

Application  —  Concealment  —  Accident 
Policy.] — M.,  in  answer  to  a  question  in  an 
application  for  insurance  on  his  life,  requiring 
him  to  state  "the  amount  of  insurance  you 
now  carry  upon  your  life,"  gave  particulars 
of  all  ordinary  life  policies,  but  failed  to  dis- 
close the  fact  that  he  had  two  accident  poli- 
cies, on  each  of  which  $10,000  was  payable 
in  the  event  of  his  death  by  accident: — Held, 
that  an  accident  policy  is  not  life  insurance 
within  the  meaning  of  the  application, 
although  such  accident  policy  contains  an 
undertaking  to  indemnify  the  insured  in  case 
of  death  by  accident  only.  Montreal  Coal 
and  Towing  Co.  v.  Metropolitan  Life  Ins. 
Co.,  Q.  R.  24  S.  C.  399. 

Applioation  —  Issue  of  Policy  —  Date  — 
Completed  Contract  —  Due  Dates  of  Prem- 
iums.]— The  initialling  of  an  application  for 
insurance  by  officeors  of  an  insurance  company, 
though  indicating  acceptance  of  the  risk,  does 
not,  without  communication  of  the  fact  to 
the  applicant,  constitute  any  contract  with 
him.  If  a  policy  is  afterwards  prepared,  and 
the  applicant  informed  that  it  is  ready  for 
him,  this  will  constitute  an  acceptance  of  the 
original  application;  and  such  policy  may  be 
properly  antedated  as  of  the  date  of  the 
application.     A  provision  in  the  application 


I  and  policy  that  the  insurance  shall  not  be 
'  binding  on  the  company,  or  the  policy  go  into 
;  effect,  until  payment  of  the  first  premium, 
will  not  postpone  or  affect  the  due  dates  at 
which  the  respective  premiums  will  fall  due, 
so  as  to  make  them  different  from  those  men- 
tioned in  the  policy.  Armstrong  v.  Provi- 
dent iSavings  Life  Assce.  8ooy.,  22  Occ.  N. 
13,  2  O.  L.  R.  771. 

Application — Withdrawal  before  Accept- 
ance— Return  of  Premium  —  Contract  —  In- 
terim Receipt.] — Appeal  by  defendants  from 
judgment  of  County  Court  of  Wentworth  in 
favour  of  plaintiff  in  an  action  for  the  return 
of  a  life  insurance  premium  paid  by  plaintiff 
to  defendants.  On  19th  May,  1904.  plaintiff 
signed  a  written  application  to  defendants 
for  an  insurance  on  his  life  of  $10,000.  and 
on  the  same  day  paid  to  the  local  agent  of 
defendants  $51,90  and  gave  him  his  (plain- 
tiff's) promissory  note  for  $300,  the  two  sums 
making  up  the  amount  oi  the  first  annual 
premium,  for  which  he  received  the  company*s 
receipt  in  full,  stating :  '*  The  insurance  will 
be  in  force  from  the  date  of  approval  of  the 
application  by  the  medical  director.  In  case 
the  policy  should  not  be  issued,  the  money 
will  be  refunded :  provided,  a  completed  appli- 
cation for  such  insurance  is  made  and  sub- 
mitted to  the  company,  at  its  home  office,  and 
that  the  applicant,  if  he  shall  not  receive  his 
policy  within  30  days  from  date  her^f,  shall 
notify  the  company."  On  1st  June,  1904, 
and  before  any  acceptance  by  defendants  of 
the  offer  of  plaintiff  which  was  contained  in 
the  application,  plaintiff  gave  notice  to  de- 
fendants of  the  withdrawal  of  his  application, 
and  requested  the  return  of  the  money  he  had 
paid  and  the  promissory  note  he  had  given : 
— Held,  that  what  took  place  between  the 
parties  amounted  merely  to  an  offer  by  plain- 
tiff to  defendants  of  the  risk  on  his  life,  on 
the  terms  mentioned  in  the  application,  and 
the  payment  by  plaintiff  of  the  sum  required 
to  pay  the  first  premium  to  be  applied  for 
that  purpose  if  and  when  the  offer  of  plaintiff 
should  be  accepted,  and  that  defendants  be- 
fore the  application  was  withdrawn  had 
neither  accepted  the  risk  nor  bound  themselves 
to  do  anything  in  consideration  of  what 
plaintiff  had  done.  Appeal  dismissed.  Hen- 
derson V.  State  Life  Insurance  Co.,  5  O.  W. 
R.  585,  9  O.  L.  R.  540. 

Apportionment  of  Insnranco  lf<»n07o 

— Revocation  by  Will  —  Application  of  For- 
eign Law  —  Lien  for  Premiums.] — A  con- 
tract of  life  insurance  entered  into  by  a  com- 
pany whose  head  office  is  in  Ontario,  the  pol- 
icy having  issued  from  the  head  office  and 
providing  for  payment  of  the  insurance  money 
there,  is  an  Ontario  contract,  and  must  be 
interpreted  and  carried  out  in  accordance 
with  Ontario  law,  although  the  assured  lived 
in  Manitoba  and  made  application  there  to 
a  local  agent  for  the  insurance,  but  an  aa- 
signment  of  or  dealing  with  the  benefits  of 
the  policy  made  by  the  assured  in  Manitoba 
will  be  governed  by  the  law  of  this  pro- 
vince relating  thereto.  The  deceased,  who 
was  a  resident  in  Manitoba,  insured  his  life 
with  a  company  whose  head  office  was  in 
Ontario,  and  by  the  policy  the  insurance 
money  was  appropriated  in  favour  of  his 
wife,  but  by  his  will  he  absolutely  revoked 
this  appropriation  and  directed  that  the 
money  should  become  part  of  his  estate  and 
should  be  paid  to  his  executor.     Section  12 
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of  the  Life  Assurance,  R.  S.  M.  c.  88,  as  re- 
enacted  by  62  &  63  V.  c  17,  permits  such 
a  reTOcation  and  new  disposition  of  the  insur- 
ance money,  but  the  corresponding  statutory 
provision  in  Ontario  (R.  S.  O.  1897  c.  203, 
s.  160)  forbids  it:— Held,  that  the  law  of 
Manitoba  must  be  applied  to  the  determina- 
tion of  the  question  as  to  the  right  of  the 
assured  to  make  such  new  disposition,  and 
that  the  insurance  money  must  be  paid  to 
the  executor  as  part  of  the  deceased's  estate. 
Toronto  General  Trust  Ck).  v.  Sewell,  17  O. 
R.  442,  and  Lee  v.  Adby,  17  Q.  B.  D. 
309,  followed: — Held,  also,  that  a  will  is  an 
instrument  in  writing  within  the  meaning 
of  the  Manitoba  statute  above  referred  to. 
The  widow  was  held  entitled  to  a  charge  in 
her  favour  for  insurance  premiums  paid  by 
her  to  keep  the  policy  in  force.  2^ational 
'Trust  Co,  v.  Hughes,  22  Occ.  N.  101,  14 
Man.  L.  R.  41.  i 

Assi^inmeat  —  Insurance  Moneys — Ton- 
tine Life  Policy  —  Right  of  Assignee  to 
Select  Cash  Surrender  Value — Declaration  hy 
Insured  in  Favour  of  Wife  under  Insurance 
Act,] — On  18th  April,  1905,  defendant  as- 
signed all  his  right,  title,  and  interest  in  and 
to  life  insurance  policy  No.  364,467,  in  the 
New  York  Life  Insurance  Company  to  his 
solicitor,  to  whom  he  was  at  that  time 
indebted  to  the  amount  of  (about)  $40.  The 
assignment  thought  absolute  in  form,  was  on 
the  following  conditions:  The  assignee  was 
to  apply  to  the  company  for  the  cash  value 
of  the  policy,  and,  if  the  company  consented 
to  pay  such  cash  value,  the  debt  of  the  de- 
fendant to  the  assignee  was  to  be  deducted, 
and  the  balance  paid  to  Mrs.  Marshall,  the 
wife  of  defendant.  On  30th  May,  1905, 
plaintiff  obtained  judgment  for  $75  debt  and 
$19.22  costs  against  defendant.  On  the  same 
day  notice  of  the  assignment  was  given  by 
the  assignee  to  the  New  York  Life  Insurance 
Company,  and  on  the  same  day  the  assignee 
made,  in  writing,  what  purported  to  be  a 
selection  of  the  cash  value  of  the  policy. 
On  31st  May  plaintiff  served  an  attaching 
order  upon  the  garnishees.  On  23rd  June 
the  assignee,  the  garnishees  having  made  no 
acknowledgment  of  his  selection,  revoked  in 
writing  his  selection  of  option,  which  revo- 
cation the  garnishees  declined  to  recognize. 
On  29th  June,  1905,  defendant  made  a  de- 
claration under  the  Ontario  Insurance  Act, 
sec  159,  declaring  the  policy  and  the  money 
to  be  derived  therefrom  to  be  for  the  benefit 
of  his  wife,  subject  to  the  assignment  above 
mentioned: — Held,  1.  That  the  declaration  in 
favour  of  defendant's  wife  was  valid.  The 
judgment  of  his  late  brother  Robertson  in 
Weeks  v.  Frawley  was  very  strong,  and,  al- 
though this  point  did  not  come  up  directly 
for  decision  in  that  case,  the  rest  of  the 
Court  seem  to  have  taken  no  exception  to 
his  remarks  The  wording  of  the  statute 
seems  clear  and  plain.  The  appeal  will  there- 
fore be  dismissed  with  costs.  2.  That  the 
money  was  not  attachable.  There  was  no 
sum  of  money  or  debt  due  or  payable,  the 
time  having  elapsed  and  the  selection  having 
been  made  too  late.  The  assignees  revoca- 
tion was  communicated  to  the  garnishees  be- 
fore their  acceptance  of  his  selection,  and 
they  had  no  right  or  power  to  prevent  such 
revocation.  3.  That  an  assignee  holding  a 
life  assurance  policy  as  security  for  a  debt 
would  have  no  right  to  make  a  selection  of 
the    cash    surrender   value,    thus   completely 


changing  the  character  of  the  security.  Fis- 
ken  y,  Marshall,  6  O.  W.  R.  611.  10  O.  lu 
R.  552. 

Asstsnment  of  Polioy  —  Insurable  in- 
terest —  Creditor.  Decker  v.  Cliff,  1  O.  W. 
R.  354,  419. 

AssiKnmeat  of  Polioy  by  Beneficiary 
Subject  to  Cbarffe  —  Death  of  insured 
when  renewal  premium  overdue — ^Right  of 
beneficiary  or  representative  of  insured  to 
tender  during  days  of  grace — Insurance  Act 
— Conduct  of  insurers — Dispensing  with  ten- 
der —  Estoppel.  Tattersall  v.  People* s  Life 
Ins,  Co.,  6  O.  W.  R.  756,  11  O.  L.  R. 
326. 

Beneficiaries  —  Designation  of — "Legal 
Heirs"  —  Trust — Reservation  of  Power  of 
Revocation   —   Declaration — R.    8,    O,   1897 
ch.  159,  suh'Seo.  1 — Construction  of  —  Pre- 
ferred Beneficiaries  —  Nesot  of  Kin,] — ^Ap- 
peal by  John  Arthur  Farley  ^om  order  of 
Meredith,   CX,   5  O.   W.   R.   530.  9  O.  L. 
R.  517,  declaring  Mary  Lawson  Farley  en- 
titled to  the  proceeds  of  an  insurance  policy 
in   the   friendly   society   called   "The  Royal 
Templars    of    Temperance."    The    |g>licy    in 
question,   dated   12th    September,   1901,   was 
upon  the  life  of  deceased,  the  father-in-law  of 
Mary    Lawson    Farley.       The   insured    had, 
when  the  policy  issued,  designated  the  bene- 
ficiaries in  these  terms: — "Harold   £1  Pea- 
gam,  Charles  R.  S.  Dinnick,  and  William  W. 
Farley,  executors,  in  trust  for  legal  heirs." 
At  that  time  his  son  William  W.  Farley  was 
alive,  as  was  also  his  grandson  John  Arthur 
Farley.  No  other  descendants  of  Arthur  Far- 
ley were  living  in  September,  1901.   His  son 
William  predeceased  him;  his  grandson  John 
Arthur   survived.    In    November,    1903,    the 
insured  executed  the  following  memorandum: 
—"Toronto.    November,    1903.     "I,    Arthur 
Farley,  hereby  declare  that  the  money  payable 
under   the   benefit   certificate    upon    my    life 
issued  to  me  by  the  Royal  Templars  of  Tem- 
perance, of  which  I  am  a  member,  shall  be 
paid   to   my    daughter-in-law   Mary    Lawson 
Farley  for  her  own  use  and  benefit.    Arthur 
Farley."       The    question    for   determination 
was   the   efficacy   of   this   memorandum,   the 
appellant   contending    that   the    original    de- 
signation was  that  of  a  preferred  beneficiary, 
within    R.    S.    O.    1897,    ch.   203,    sec.    159, 
and  as  such  irrevocable: — Held,  at  the  time 
when   the   insured   declared   that  the  policy 
should    be    payable    to    his    executors    "  in 
trust  for  his  heirs,"  his  son  William  alone 
answered  that  description,  so  far  as  any  per- 
son can  be  said  to  be  the  heir  of  one  living. 
Had    he    survived    the    insured    the    present 
claimant,   John   Arthur  Farley,   would   have 
no  status.       On   the   other  hand,   had   both 
the    son    William    and    the    grandson    John 
Arthur   predeceased    the   insured,   the   words 
"legal  heirs"  would  have  described  persons 
incapable  of  designation  as  "preferred  bene- 
ficiaries."      The  provision  of  the  Insurance 
Act  referred  to  by  the  learned  Chief  Justice, 
R.   S.  O.  ch.  203,  sec.  2,  sub.-sec.  36,  puts 
the  matter  beyond  doubt.    This  sub-section, 
adopted  in  1897,  reads  as  follows :  "  In  in- 
surance of  the  person  the  phrase  *  legal  heira  ** 
or  ^lawful  heirs'  shall  mean  and  include  all 
the  lawful  surviving  children  of  the  assured ; 
or,   where   the   assured   died   without   lawful 
surviving   children   and    unmarried,    it   shall 
mean  those  persons  oi titled  to  take  accord- 
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ing  to  the  Statute  of  Distribution/'  Regard- 
ing and  applying  sub.-sec.  36  and  reading  it 
•with  sub.-Bec.  35,  which  distinguishes  between 
children  and  grandchildren,  of  an  assured 
dying  "without  lawful  surviving  ^children 
and  unmarried,"  with  the  consequence  that 
the  phrase  **  legal  heirs "  means  '*  those  en- 
titled to  take  under  the  Statute  of  Distribu- 
tions.'' Tins  precludes  any  argument  that 
"legal  heirs,"  so  interpreted,  can  be  deemed 
a  designation  of  preferred  beneficiaries  under 
sec.  159.  The  appeal  fails  and  should  be 
dismissed  with  costs.  Re  Farley,  6  O.  W.  R. 
78,  1  O.  L.  R.  540. 

BeaoJloiary  —  Murder  of  Atsured-^Lia- 
hility  of  Insurers.] — The  fact  that  the  bene- 
ficiary of  a  policy  of  life  insurance  has  in- 
tended to  assassinate,  and  has  in  fact  assas- 
sinated, the  assured,  in  order  to  obtain  pay- 
ment of  the  amount  of  the  poliqy,  is  not 
sufficient — at  any  rate  if  it  is  not  proved  that 
the  assured  knew  of  this  intention  when  he 
insured  his  life,  nor  that  the  beneficiary  was 
his  agent  in  effecting  such  insurance — to  re- 
lease the  insurer  from  the  obligation  to  pay 
the  amount  of  the  insurance  to  the  heirs  of 
the  assured;  the  benefit  stipulated  for  in  fav- 
our of  the  assassin  having  been  judicially 
declared  void.  Judgment  in  Q.  R.  16  S.  0. 
539,  affirmed;  Blanchet  J.,  diss.  Standard 
Life  Assurance  Co.  v.  Trudeau,  Q.  R.  9  Q. 
B.  499,  affirmed.    31  S.  G.  R.  376. 

Benefieiary  for  Valme  —  Change  of 
Beneftciary—^Will^R,  8,  O.  c.  20S,  ss.  151, 
160,] — When  a  policy  of  insurance  is  payable 
to  a  beneficiary  for  value,  not  so  named  on 
the  face  of  the  policy,  who  is  also  one  of 
the  preferred  class  of  beneficiaries,  the  as- 
sured cannot  by  his  will  transfer  the  benefit 
of  the  insurance  to  another  beneficiary  of 
the  preferred  class.  Such  a  case  is  governed 
by  s.  151,  and  does  not  fall  within  s.  160, 
of  the  Insurance  Act,  R.  S.  O.  c  203.  Judg- 
ment of  Meredith,  J.,  32  O.  R.  206,  20  Occ. 
N.  386,  reversed.  Book  v.  BooA;,  21  Occ.  N. 
Ill,  1  O.  L.  R.  86. 

Benefit  CertUleaAe  —  Apportionment 
among  children  —  Will.  Re  Marshall,  5  O. 
W.  R.  404^  396. 

Benefit  Oertifieate — ^Friendly  society  — 
Rules  —  Impairment  of  contract — Insurance 
Act  —  Non-observance  of  requirements  — 
Setting  out  rules — Incorporation  by  reference 
— ^Action  by  administratrix — Suicide  —  In- 
sanity. Waller  y.  Independent  Qrder  of  For- 
esters, 5  O.  W.  R.  16*  421. 

Benefit  of  Wife  and  Children — Cer- 
tificate of  Benefit  Society — Disposition  of  Pro- 
ceeds by  Will  —  Identification  of  Certificate 
— Residuary  Estate — " Including" ]  — 'Motion 
by  executor  under  Rule  988  for  order  deter- 
mining a  question  arising  under  the  will  of 
Adam  Harkness  as  to  the  disposition  of  life 
insurance  moneys.  The  testator  was  the 
holder  of  a  policy  of  insurance  issued  by  the 
Ancient  Order  of  United  Workmen^  payable 
to  "  his  order  or  heirs."  After  devising  cer- 
tain real  estate,  the  will  contained  the  follow- 
ing clause:  "(2)  I  give  the  residue  of  my 
property,  including  life  insurance,  to  my  wife 
Harriet  Elizabeth,  and  to  my  two  youngest 
children,  Adam  Wier  and  Andrew  Edmund, 
share  and  share  alike,  it  being  understood 
that  my  wife  accepts  this  in  lieu  of  dower,"  ) 


tetc.  Bizcluding  the  insurance  money,  the 
estate  was  not  sufficient  to  pay  the  testator's 
debts,  and  the  question  was  whether  the  in- 
surance money  was  available  for  creditors 
or  went  to  the  widow  and  two  children.  Re 
Cheesborough,  90  O.  R.  639,  applied  :—^Held, 
**the  residue  of  my  property^  including  life 
insurance,"  although  not  using  the  words 
"  policy "  or  **  certificate,"  makes  it  as  cer- 
tain and  clear  as  in  the  Cheesborough  case 
what  policies  or  certificates  of  insurance  are 
meant,  namely,  any  and  every  policy  securing 
insurance  on  testator's  life  in  rei^;>ect  to  which 
he  had  a  disposing  or  an  appointing  power. 
Jarman  on  Wills,  5th  ed.,  p.  1090,  defining 
the  meaning  of  the  words  ** namely"  and 
'*  including,"  says :  "  Namely  imports  inter- 
pretation, that  i8»  indicates  what  is  included 
in  the  previous  term ;  but  *  including '  im- 
ports addition,  tliat  is,  indicates  something 
not  included;"  and  the  same  definition  is 
given  in  Stroud's  Judicial  Dictionary  under 
title  "namely."  See  also  Re  Duncombe,  3 
O.  L.  R.  510,  1  O.  W.  R.  153.  Order  made 
that  the  widow  and  children  are  entitled  to 
the  insurance  moneys  to  the  exclusion  of  the 
creditors.  In  re  Harkness,  4  O.  W.  R.  533, 
25  Occ.  N.  43,  8  O.  L.  R.  720. 

Benefit  Soelet^r — ^Benefidaries  —  Alter- 
ation in  certificate  —  Payment  into  Court — 
Issue— Plaintiff  in.  Re  Miller,  4  O.  W.  R. 
423. 

Benefit  Society  —  Beneficiary — Designa- 
tion— Alteration — Privileged  Class.]  —  The 
designation  of  a  beneficiary  in  an  Ontario 
contract  of  insurance  can  be  revoked  and 
the  benefit  diverted  to  another  only  within 
the  limits  laid  down  by  the  Ontario  Insur- 
ance Act,  R.  S.  O.  1897,  c.  203,  8.  151, 
even  though  the  original  designation  of  the 
beneficiary  be  expressly  made  subject  to  power 
of  revocation  and  substitution  reversed,  and 
to  the  by-laws  of  the  insurers,  which  permit 
the  desired  change.  Thus,  in  such  a  case, 
the  attempted  diversion  of  the  benefit  from  a 
beneficiary  of  the  privileged  class,  to  a  bene- 
ficiary not  of  that  class,  was  held  invalid 
by  reason  of  s.-s.  3  of  s.  151.  Lints  v. 
Lints,  23  Occ.  N.  242,  6  O.  L.  R.  100. 

Benefit  Society  —  Beneficiary  Certificate 
—Alteration  of  Constitution  —  Reiroaotwit§f 
—  Internal  Appeals — Domestic  Person  — 
Waiver — Cheque  —  Estoppel.] — Action  on  a 
beneficiary  certificate  dated  the  19th  October, 
1896,  issued  by  the  defendants,  who  were 
incorporated  under  the  Benevolent  Societies 
Act,  R.  S.  O.  1877  c.  167,  to  the  plainUff, 
conditioned,  inter  alia,  that  he  should  comply 
with  the  constitution,  rules,  or  orders  gov- 
erning, **or  that  might  thereafter  be  enacted 
by  the  defendants  to  govern,  the  Order  and 
its  benefit  funds."  and  by  which  the  de- 
fendants agreed  tnat,  on  the  plaintiff  attain- 
ing the  age  of  70,  which  he  had  done,  they 
would  pay  out  of  the  total  disability  fund, 
*'  in  accordance  with  the  laws  governing  such 
fund,"  sums  not  exceeding  a  certain  amount: 
— Held,  that  the  constitution  of  the  defend- 
ants having  being  duly  altered  in  1900  in  re- 
spect to  a  beneficiary  claiming  on  the  ground 
of  having  attained  the  age  of  70  years,  from 
what  it  was  in  1896,  when  the  plaintiff's 
certificate  was  issued,  in  such  a  way  as  to 
diminish  the  amount  the  plaintiff  was  enti- 
tled to,  he  was  nevertheless  bound  by  the 
alteration,  and  could  only  recover  in  aeoord- 
ance  with  it: — ^Held,  also,  that  the  plaintiff 
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was  not  bound  before  action  to  exhaust  the 
intricate  series  of  appeals  within  the  society 
provided  for  by  the  rules,  for,  under  R.  S. 
O.  1897  c.  20a,  8.  80,  every  lawful  claim 
against  an  insurance  corporation  under  an 
insurance  contract  shall  become  legally  pay- 
able 00  days  after  proper  proofs  of  loss,  and 
any  rules,  conditions,  or  stipulations  to  the 
contrary  shall,  as  against  the  assured,  be 
void : — Held,  also,  that  defendants  have  waiv- 
ed a  requirement  of  their  constitution  that 
the  insured  should  sign  an  acceptance: — 
Held,  also,  that  plaintiff  was  not  estopped 
from  insisting  that  the  whole  of  the  benefit 
was  due,  by  reason  of  having  accepted  a 
cheque  expressed  to  be  for  the  full  amount 
of  the  first  instalment.  Doidge  v.  Royal 
Templars  of  Temperance,  22  Occ  N.  321, 
4  O.  Xi.  R.  428,  1  O.  W.  R.  485. 

Beaellt  Societj  —  Beneficiaries — Condi- 
tions imposed  hj  will  —  Notice  to  society  — 
Payment  into  Court  —  Reduced  amonnt  — 
Ascertainment.  Re  Parish^  4  O.  W.  R. 
425. 
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BeaelLt  Sooiety  -^Beneficiary — Supposed 
Wife  —  ** Dependent''— Effect  of  Payment 
into  Court,] — The  plaintiff  was  the  wife  of 
Philip  Crosby,  deceased,  having  been  married 
in  18iS0.  In  188G  the  deceased  went  through 
a  second  ceremony  of  marriage  with  the  de- 
fendant, who  did  not  know  that  she  was 
marrying  a  man  whose  wife  was  living.  In 
1900  the  deceased  made  an  indorsement  on 
his  certificate  of  insurance  in  a  benevolent 
society,  revoking  his  former  direction  as  to 
payment,  and  directing  payment  to  be  made 
to  "Mary  Ball,  otherwise  known  as  Mary 
Crosby."  The  defendant  was  the  holder 
of  the  certificate,  and  claimed  the  money 
as  a  "dependent  of  deceased: — Held,  that 
the  defendant,  having  Hved  with  the  deceased, 
believing  herself  to  be  his  wife,  and  being 
supported  by  him.  was.  under  one  of  the  rules 
of  the  society,  No.  174,  entitled  to  the  fund 
as  a  "dependent"  of  the  deceased: — Held, 
also,  that  although  the  society  had  not  stood 
upon  their  strict  rights,  but  had  paid  the 
money  into  Court  to  be  dealt  with  by  the 
Court,  that  fact  did  not  affect  the  rights  of 
the  parties,  which  must  be  determined  accord- 
ing to  law,  and  not  ex  aequo  et  bono.  Crosby 
V.  BaU,  22  Occ.  N.  324,  4  O.  L.  R.  496,  1  O. 
W.  R.  545. 

Bemeflt  Soeiety  —  Beneficiary  Certifi- 
cate —  Designation  of  Beneficiaries  —  /n- 
dorsefnent  —  Will  —  Infant  Children  of  As- 
9ured.\ — ^A  benefit  society  issued  a  beneficiary 
certificate  payable  to  the  wife  of  the  assured 
at  his  death;  she  died,  and 'he  them  (in 
1895)  indorsed  on  the  certificate  a  direction 
that  payment  was  to  be  made  "  to  my  chil- 
dren as  directed  by  my  will."  The  day  be- 
fore his  death  (in  1902)  the  assured  made 
ji  will  by  which  he  directed  that  the  whole 
of  his  estate  should  be  divided  amongst  his 
childven — ^there  being  both  adult  and  infant 
<diildreii — ^in  equal  shares,  but  made  no  re- 
ference whatever  to  the  benefit  certificate  or 
to  the  money!^  payable  thereunder: — ^Held, 
that  the  infant  children  of  the  assured  were 
entitled  to  the  whole  of  the  moneys,  by  virtue 
of  the  amendment  made  to  the  Insurance  Act, 
R.  S.  O.  1897  c.  203,  s.  151,  8:-s.  (6), 
by  1  Bdw.  VII.  c  21,  s.  2.  s.-s.  (7).  In  re 
Snyder,  22  Occ.  N.  299,  4  O.  L,  R.  320,  1  O. 
W.  R.  461. 


BeaoJlt  Sooiety  —  Beneficiaries — Eixecu- 
tors  —  Payment  into  Court.  Re  Tidey.  4 
O.  W.  R.  422. 

Benefit  Soeiety  —  Certificate  —  Dispo- 
sition by  will  —  Identification  of  certificate 
— ^Residuary  estate — "Including."  Re  Hark- 
ness,  4  O.  W.  R.  533. 

Benefit  Society  —  Certificate  —  Legal 
Heirs  Designated  hy  Will  —  Election,}  —  A 
certificate  issued  by  a  benevolent  society  to 
a  married  woman  on  the  25th  October,  1892, 
provided  that  the  benefit  was  to  be  payable 
to  her  "  legal  heirs  as  designated  by  her  will." 
She  died  on  the  14th  November,  1892,  leaving 
her  husband  and  three  children  her  surviv- 
ing. By  her  will,  dated  the  30th  September, 
1892,  she  gave  specific  properties  and  lega- 
cies to  her  husband  and  each  of  her  three 
children  by  name,  the  insurance  to  her  exe- 
cutors "  for  the  purpose  of  paying  thereout 
all  debts  due  by  me,"  and  the  residue  to  her 
children: — ^lield,  that  the  bequest  of  the  in- 
surance money  to  the  executors  was  inopera- 
tive; that  it  was  payable  to  the  three  chil- 
dren as  "legal  heirs  designated  by  will;" 
and  that  the  children  were  not  bound  to  elect 
between  the  benefits  specifically  given  to 
them  and  the  insurance  money.  Chriffith  v. 
Howes,  23,  Occ.  N.  169,  5  O.  L.  R.  489,  2  O. 
W.  R.  293. 

Benefit  Society — Certificate  Qpayable  tq 
"  heirs  "—Rights  of  widow— 60  V..  c.  36, 
8.  1.  S.-S.  40  —  Retroactivity.  Re  Sons  of 
England  Benefit  Society  and  Courtice,  3  O. 
W.  R.  680. 

Benefit  Soeiety  —  Friendly  Society  — 
Registration  —  Certificate  —  Beneficiary  — 
Change  hy  WiU  —  Rules  —  Confiict  with  In- 
surance Act.] — "The  Catholic  Order  of  For- 
esters "  were  incorporated  in  the  State  of 
Illinois,  and  had  branches  in  Ontario,  and 
In  1892  became  registered  as  a  friendly  socie- 
ty in  Ontario  under  the  provisions  of  the  In- 
surance Corporations  Act,  1^2,  and  bad 
since  kept  their  registry  in  force  as  a  friendly 
society,  and  had  not  at  any  time  been  regis- 
tered as  an  insurance  company.  A  member 
of  one  of  the  Ontario  branches  was  the  holder 
of  a  certificate  of  the  society,  whereby  they 
promised  to  pay  to  the  defendant,  a  brother 
of  the  holder,  $1,000,  upon  satisfactorv  proof 
of  his  death.  The  holder  was  resident  in 
Ontario;  the  application  for  the  certificates 
was  made  in  Ontario;  and  the  certificate 
was  delivered  in  Ontario.  The  holder  made 
a  will  whereby  he  bequeathed  the  certificate 
to  the  wife  of  one  of  the  plaintiffs,  naming 
the  plain tiffis  executors:  —  Held,  that  the 
Order  were  legally  entitled  to  do  business  in 
Ontario;  that  the  certificate  in  question  was 
a  "contract  of  insurance"  within  the  mean- 
ing of  the  Ontario  Insurance  Act,  R.  S.  O. 
c.  203;  that  the  rules  of  the  Oraer,  so  far 
as  they  were  inconsistent  with  the  provisions 
of  the  Act,  were  modified  and  conttolled  by 
such  provisions;  and,  therefore,  the  benefits 
of  the  certificate  passed,  by  virtue  of  the 
will  to  the  legatee,  although  the  rules  of  the 
Order  provided  that  no  will  should  be  per- 
mitted to  control.  In  re  Harrison,  31  O.  R. 
314,  followed.  Gillie  v.  Young,  21  Occ.  N. 
165,  1  O.  L.  R.  368. 

Beqnest  to  Infant — Executors  of  in- 
sured —  Domicil  —  Payment  into  Court. 
Re  Webb,  2  O.  W.  R.  169,  230. 
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Cl&aiise  of  Beaelloiary — InccHxiplete  in- 
strament — Designation  by  will  —  Validity — 
Infant — ^Payment  into  Court.  Be  Murray, 
4  O.  W.  R.  281. 

Ohaase  of  BenoJlciiary — Surrender  of 
Pol%cy--l99ue  of  Paid-up  Policy.}— In  1888 
the  deceased  was  insured  for  $1,000  payable 
at  his  death,  in  favour  of  his  mother  as  sole 
beneficiary.  In  1894  he  assumed  to  surren- 
der that  policy  in  consideration  of  $148.Q2 
and  a  paid-up  policy  for  $500  payai)le  at 
his  death.  In  the  latter  policy  it  was  pro- 
vided that  "  the  sum  insured  is  to  be  paid 
to  (mother),  or  in  the  event  of  her  prior 
death  to  (a  sister),  or,  if  the  assured  shall 
survive  the  aforesaid  beneficiaries,  to  his  legal 
representatives  or  assigns."  The  mother 
died  in  1901,  and  the  assured  died  in  1903: 
— Held,  that  the  sister,  who  had  sup^rted  the 
mother  for  the  last  four  years  of"  her  life 
at  the  request  of  the  assured,  was  entitled  to 
the  insurance  money  as  against  the  executors 
of  the  latter.  Re  Travellers  Ins,  Co,,  Kelly 
V.  McBHde,  24  Occ.  N.  62,  7  O.  L.  R.  30, 
2  O.  W.  R.  1107. 

Claim  luidor  Polloy — Time  for  making 
— Extension — Insurance  Act,  s.  148  (2),  con- 
struction of.    Be  FaUis,  6  O.  W.  R.  385. 

Condition — Domestic  Tribunal  —  Benun- 
ciation  of  Bight  to  Set-off,] — It  may  be  sti- 
pulated by  a  policy  of  insurance  that  the 
assured  shall  not  sue  the  insurance  company 
until  he  has  endeavoured  to  obtain  justice 
through  the  officers  of  the  company  in  the 
manner  provided  by  its  by-laws.  But  no  sti- 
pulation will  be  valid  which  has  for  its  object 
directly  or  indirectly  to  hinder  the  insured 
from  having  recourse  to  the  Courts  or  to 
force  him  to  go  before  a  tribunal,  even  a 
voluntary  one  sitting  in  a  foreign  country. 
2.  A  person  may  by  argument  renounce  the 
right  of  set-off,  but  such  renunciation  will 
not  be  presumed,  and  must  be  stipulated  for 
in  a  clear  and  precise  manner;  in  case  of 
doubt  as  to  whether  there  has  been  renun- 
ciation, the  set-off  must  have  effect.  Dahme 
V.  Supreme  Court  of  the  Order  of  Foresters, 
Q.  R.  21  S.  C.  439. 

Conditions  —  Misrepresentation  —  Non- 
disclosure— Accident  Policies — Warranties  — 
Jury  —  Neu>  Trial.] — ^Unless  the  evidence 
so  stronsrly  predominates  against  the  verdict 
as  to  lead  to  the  conclusion  that  the  jury 
have  wilfully  disregarded  the  evidence  or 
failed  to  understand  or  appreciate  it,  a  new 
trial  ought  not  to  be  granted.  On  an  appli- 
cation for  life  insurance,  the  applicant  stated, 
in  reply  to  questions  as  to  insurances  on  his 
life  then  in  force,  that  he  carried  policies 
in  several  life  insurance  companies  named, 
but  did  not  mention  two  policies  which  he  had 
in  accident  companies  insuring  him  against 
death  or  injury  from  accidents.  The  ques- 
tion so  answered  did  not  specially  refer  to 
accident  insurance,  but  the  policy  provided 
that  the  statement  in  the  application  should 
constitute  warrants  and  form  part  of  the 
contract: — Held,  affirming  the  judgment  ap- 
pealed from,  Taschereau,  C.J.C.,  dissenting, 
that  "accident  insurance"  is  not  insurance 
of  the  character  embraced  in  the  term  "in- 
surance on  life  "  contained  in  the  application, 
and,  consequently,  that  the  questions  had  been 
sufficiently  and  truthfully  answered,  accord- 
ing  to    the    natural    and    ordinary    meaning 


of  the  woi'ds  used,  and,  even  if  the  words 
used  were  capable  of  interpretation  as  having 
another  or  different  meaning,  then  the  lan« 
guage  was  ambiguous  and  Oxe  construction 
as  to  its  meaning  must  be  against  the  com- 
pany by  which  the  ^estions  were  framed. 
Confederation  Life  Asisociation  v.  Miller,  14 
S.  C.  R.  330,  followed.  Mutual  Reserve 
Life  Ins.  Co.  v.  Foster,  20  Times  L.  R.  715, 
referred  to.  Metropolitan  Life  Ins.  Co.  v. 
Montreal  Coal  and  Totdng  Co.,  25  Occ.  N. 
4,  35  S.  C.  R.  266. 

Contract  —  Condition — Payment  of  Pre- 
mium— Delivery  of  Policy — Concurrent  Deatt^ 
of  Assured.] — The  husband  of  the  plaintiff 
had,  on  the  24th  February,  1900,  made  to 
the  defendant  company,  an  application  for 
insurance  containing  the  following  condition: 
'*The  policy  applied  for,  if  it  is  issued,  will  not 
come  into  force  until  the  premium  shall  have 
been  actually  paid  to  the  company  and  ac- 
cepted by  it,  while  the  person  whose  life  is 
offered  for  assurance  is  alive  and  in  good 
health."  In  making  this  application  for  in- 
surance the  plaintiff's  husband  paid  $4  on 
account  of  the  premium,  and,^  the  medicsJ 
examination  having  been  satisfactory,  the 
company  issued  a  policy  of  insurance  at  New 
York  on  the  8th  March,  1900,  and  deposited 
it  in  the  post  office  of  that  city  on  tiie  9th 
March,  addressed  to  its  agent  at  Montreal, 
to  whom  the  letter  containing  the  policy  was 
delivered  upon  the  10th  March  (a  Saturday). 
On  the  8th  March  the  plaintiff's  husband 
was  seized  with  an  illness,  of  which  he  died 
on  the  10th  March  between  half-past  nine 
and  ten  o'clock  in  the  morning.  The  plain- 
tiff afterwards  offered  the  balance  of  the  pre- 
mium to  the  agent  of  the  company,  who  re-* 
fused  to  give  her  the  policy: — Held,  that  ft, 
in  principle,  the  acceptance  of  the  proi>asal 
for  insurance  constituted  a  valid  contra<*t  of 
insurance  (Art.  2481,  C.  C.)'*  in  thM  case 
the  acceptance  of  the  proposal  was  subject 
to  the  condition  stated,  and  such  condition 
not  having  been  complied  with^  no  contract  of 
insurance  existed.  2.  That,  m  View  ,of  the 
condition,  the  deposit  of  the  policy  in  the 
post  office  at  New  York  did  not  constitute 
a  delivery  to  the  deceased.  Oirard  v.  Metro- 
politan Life  Ins.  Co.,  Q.  R.  20  S.  C.  532. 

Contract  made  by  Minor  —  Plea  of 
Lesion.] — Action  on  a  promissory  note  for 
$686.25  given  in  pavment  of  the  first  premium 
on  a  policy  of  life  insurance  for  $25,000. 
The  defendant  pleaded  that  he  was  a  minor 
when  the  contract  was  made*  that  it  was 
disadvantageous  to  him,  as  it  absorbed  nearly 
all  his  annual  revenue;  and  that  as  soon  as 
his  tutor  had  heard  of  it  he  had  served  a 
protest  on  the  company  on  the  ground  that 
the  contract  was  injurious  to  his  pupil: — 
Held,  that  the  defendant  ,/had  establidiied 
his  plea,  and  that  it  was  not  his  interest  to 
have  so  large  an  insurance,  especially  as  his 
health  was  not  good,  and  the  premium  took 
up  nearly  all  of  his  fixed  income.  Action 
dismissed,  but  without  costs,  inasmuch  as 
the  plaintiffs  had  been  led  into  error  as  to 
the  defendant's,  age,  health,  and  financial 
circumstances.  Imperial  Life  Ins.  Co.  v. 
Charlehois,  22  Occ.  N.  417. 

Dajs  of  Graee — Assignment  of  PoUdy  hv 
Beneficiary  Subject  to  Charge  —  Death  of 
Insured  tohen  Renewal  Premiums  Overdue — 
Right  of  Beneficiary  or  Representative  of  In- 
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iured  to  Tender  durinff — Insurance  Act — Con- 
duct of  Insurers — -Diepensing  with  Tender — 
Betoppel,'\ — ^Appeal  by  the  defendants  from 
judgment  of  Idington,  J.,  upon  the  findingB 
of  a  jnry,  in  favour  of  plaintiff,  the  widow 
and  administratrix  of  the  estate  of  Richard 
Tattersall,  for  the  recovery  of  $3,950.50, 
with  interest  and  costs,  in  an  action  upon 
a  policy  of  insurance  on  the  life  of  the  Tle- 
oeased.  The  company  defend  on  the  follow- 
ing grounds:  (1)  Fraudulent  representations 
by  Tattersall  on  application  for  insurance. 
(2)  Denial  that  plaintiff  was  assured  that 
the  policy  was  all  right,  or  misled.  (3) 
Statement  that  plaintiff  was  told  that  pre- 
mium had  not  been  paid.  (4)'  All  liability 
caused  on  the  death  of  Tattersall  with  over- 
due premium  unpaid.  (5)  On  his  death, 
not  possible  to  renew  or  revive  iwlipy  by 
tender  becfinse  no  beneficiary  who  could  make 
tender  under  the  contract.  (6)  Tattersall 
having  died  in  default,  and  no  tender  made 
by  any  one  within  30  days  from  due  date 
of  premium,  liability  ceased  on  policy : — ^Held, 
as  to  the  matters  of  fact  the  jury  found  in 
favour  of  plaintiffs  contention,  and  the  evi- 
dence was  sufficient  to  support  such  finding 
as  right  and  proper.  On  matters  of  law  it 
was  argued  that  there  was  no  right  to  tender 
after  death  of  assured,  and  if  such  right 
existed,  there  was  no  beneficiary  in  this 
case  to  make  tender.  The  last  premium  of 
948.50  fell  due  on  10th  April,  1903,  and 
was  not  paid.  The  desfth  was  on  22nd 
April,  1903,  intestate,  and  plaintiff  was  ad- 
ministratrix. On  15th  December,  1902,  the 
wife,  in  whose  favour  was  the  policy,  assign- 
ed her  interest  to  the  husband,  subject  to  the 
terms  of  an  agreement  referred  to  in  the 
assignment  This  was  not  notified  to  the 
insurance  company  till  after  the  death.  The 
policy  was  assigned  to  the  husband,  in  con- 
sideration of  his  granting  her  an  annuity 
of  f  1,500,  on  condition  that  if  he  predeceased 
his  wife  the  said  policy  and  the  proceeds 
thereof  should  be  charged  with  payment  of 
the  said  annuity.  There  had  been  default 
also  in  the  last  payment  of  the  annuity  be- 
fore the  husband's  death.  Indorsed  on  the 
policy  are  conditions  and  provisions,  of  which 
Noa,  5  and  8  are  important: — "5.  Thirty 
days  of  grace  will  be  allowed  for  payment 
of  renewal  premiums,  if  the  insured  be  unable 
to  pay  them  when  due.  .  .  ."  **8.  From 
any  sum  payable  under  the  policy  the  com- 
pany may  deduct  any  lien  that  may  be  stand- 
ing against  the  policy  and  the  balance  (if 
any)  of  the  yearly  premium  for  the  then 
current  year.  .  .  ."  The  statute  applica- 
ble to  this  policy  provided  for  30  days  of 
grace  during  which  the  payment  in  default 
may  be  made  by  the  assunsd  or  by  any  of 
the.  beneficiaries  under  the  contract:  R.  S. 
O.  1897  ch.  203,  sec.  148  (1).  The  original 
section,  passed  in  1893,  provided  that  this 
payment  might  be  made  "when  the  event  upon 
the  happening  of  which  the  insurance  money 
beoomeir  payable  has  not  yet  happened:" 
56  V.  ch.  32,  sec.  10,  sub.sec.  12  (8).  These 
words,  in  case  of  life  policy,  exclude  the  right 
so  to  renew  or  revive  the  contract  by  after- 
payment when  death  has  happened  to  the 
parson  insured.  But  this  qualification  was 
expunged  by  the  legislature  in  the  amendment 
made  in  1897,  60  V.  ch.  36,  sec.  148  (1), 
the  section  now  in  the  R.  S.  O.  1897: — 
Held,  that  the  facts  disclose  a  case  of  estop- 
pel against  the  company,  whereby  their  con- 
duct and  statements,  as  well  as  the  silence 
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(when  it  was  a  duty  to  speak)  of  the  com- 
pany's agent,  operated  to  mislead  the  plain- 
tiff and  lull  her  into  security  during  the 
currency  of  the  days  of  grace :  this  on  the 
lines  indicated  in  Sanford  v.  Accidental  Ins. 
0>.  2  C.  B.  N.  S.  at  pp.  287,  288.  Appeal 
dismissed  with  costs.  Tattersall  v.  Peoples 
Life  Ins.  Co,,  5  O.  W.  R.  307,  6  O.  W.  R. 
284,  756,  9  O.  L.  R.  611. 

DeliTery  of  Polioy — lament  of  Pre- 
miums,}— 'A  contract  for  life  insurance  is  com- 
plete on  delivery  of  the  policy  to  the  insured 
and  payment  of  the  first  premium.  Where 
the  insured,  being  able  to  read,  having  ample 
opportunity  to  examine  the  policy,  and  not 
being  misled  by  the  company  as  to  its  terms, 
nor  induced  not  to  read  it,  neglects  to  do  so, 
he  cannot,  after  paying  the  premium,  be 
heard  to  say  that  it  did  not  contain  the  terms 
of  the  contract  agreed  upon.  Judgment  of 
the  Court  of  Appeal,  27  A.  R.  675,  21  Occ. 
N.  17,  reversed.  Mowat  v.  Provident  Savings 
Life  Assurance  Society,  22  Occ.  N.  221,  32 
S.  C.  R.  147. 


of  Polioj  —  Payment  of  Pre- 
mium— Evidence,} — ^The  production  from  the 
custody  of  representatives  of  the  insured  of 
a  policy  of  life  insurance  raises  a  prima 
facie  presumption  that  it  was  duly  delivered 
and  the  premium  paid,  but  where  the  consid- 
eration of  the  policy  is  therein  declared  to 
be  the  payment  of  the  first  premium  upon  the 
delivery  of  the  policy,  parol  testimony  may 
be  adduced  to  shew  that,  as  a  matter  of  fact, 
the  premium  was  not  so  paid,  and  that  the 
delivery  of  the  policy  to  the  person  therein ' 
named  as  the  insured  was  merely  provisional 
and  conditional.  The  reception  of  such  proof 
cannot,  under  the  circumstances^  be  consider- 
ed as  the  admission  of  oral  testimony  in  con- 
tradiction of  a  written  instrument^  and  in  the 
province  of  Quebec,  in  conmiercial  matters, 
such  evidence  is  adniissible  under  the  pro- 
visions of  Art.  1233,  C.  C.  Mutual  Life 
Assurance  Co,  of  Canada  v.  Giru&e,  22  Occ. 
N.  276,  32  S.  C.  R.  348. 

DellTory  of  Policy — Time — Operation  of 
Conditions  —  Incontestability,] — An  applica- 
tion for  life  insurance,  dated  16th  September, 
1894.  and  made  part  of  the  contract,  pro- 
video  that  the  issue  and  delivery  of  a  policy 
in  the  usual  form  should  be  the  only  accept- 
ance thereof,  and  that  the  place  of  contract 
for  all  purposes  should  be  the  head  office 
at  Toronto.  The  policy  issued  provided  that 
it  should  not  be  in  force  until  tiie  first  pre- 
mium had  been  paid  and  accepted  and  the  re- 
ceipt delivered  to  the  insured,  and  the  attest- 
ing clause  stated  that  it  was  delivered  at 
Toronto  on  the  27th  September,  1894.  The 
insured  lived  in  British  Columbia.  The 
policy  and  receipt  were  mailed  at  Toronto 
on  the  27th  September,  1894,  to  the  com- 
pany's agent  at  Winnipeg,  and  forwarded  by 
him  on  the  1st  October  to  the  insured,  who 
could  not  have  received  it  before  the  7th 
October.  The  insured  died  on  the  30th  Sep- 
tember^  1897.  The  policy  provided  that,  after 
being  in  force  for  three  years,  it  should  be 
indisputable.  The  insured  violated  a  con- 
dition that  would  have  avoided  the  policy  but 
for  this  clause: — Held,  that  the  policy  and 
receipt  were  delivered  and  the  contract  of 
insurance  completed  on  27th  September,  1894, 
and  was  indisputable  three  days  before  the 


803 


mSTTBANCE. 


804 


insured  died.  The  provision,  as  to  indis- 
putability covered  a  breach  of  condition  made 
during  the  three  years,  ^orth  American  Life 
Assurance  Co,  v.  Elson,  83  S.  O.  B.  383; 
Elson  V.  North  American  Life  Assurance  (Jo,, 
9  B.  C.  B.  474. 

Oepoait    wltli    ProTiaoial    Tjpeasi&rer 

— Withdrawal  —  Action — Petition.]  —  In 
order  to  withdraw  a  sum  of  money  deposited 
with  the  Treasurer  of  the  Provinoe,  repre- 
senting the  amount  of  a  life  insurance  poUcy, 
an  action  must  be  brought;  a  petition  is 
not  sufficient  E»  p.  Lacomhe,  6  Q.  P.  B. 
301. 

Dispositian  of  Proceeds  of  Policy — 

Friendly  society  —  Claimants — ^Two  wives 
both  living — "  Dependent "  —  Judgment  ez 
equo  et  bono.  Crosby  v.  BaU,  4  O.  L.  B. 
496,  1  O.  W.  B.  546. 

Bstva  Preatinm   for  Spootal  Bisk — 

Non-emposure — Betum  of  Bmtra  Premium — 
Rules  of  Construction  Applicahle  to  fjonHract 
— Military  Service,^ — PcAicies  on  the  lives  of 
members  of  the  fourth  contingent  for  the  war 
in  South  Africa  were  issu^  and  accepted 
on  condition  of  payment,  in  each  case,  of  an 
extra  annual  premium,  '*  whenever  and  as 
long  as  the  occupation  of  the  assured  shall 
be  that  of  soldier  in  the  army  of  Great  Brit- 
ain in  time  of  war."  ESach  policy  also  pro- 
vided that  the  assured  has  hereby  consented 
to  engage  in  military  service  in  South  Africa 
in  the  army  of  Great  Britain,  any  restriction 
in  the  policy  contract  notwithstanding."  The 
restrictions  were  against  engaging  in  naval' 
or  military  service  without  a  permit  and 
travelling  or  residing  in  any  part  of  the  torrid 
zone.  The  contingent  arrived  in  South  Afri- 
ca after  hostilities  ceased.  An  action  was 
brought  against  the  company  for  return  of 
the  extra  premium,  on  the  ground  that  the 
insured  had  never  been  soldiers  of  the  army 
of  Great  Britain  in  time  of  war:  —  Held, 
that  the  special  premiums  had  not  been  earn- 
ed by  the  company,  in  view  of  the  fact  that 
.the  assured  had  not  been  exposed  to  the  risks 
of  war  in  South  Africa,  and  that,  therefore, 
the  plaintiff  was  entitled  to  recover  back 
the  amount  thereof.  2.  In  an  action  to  re- 
cover from  an  insurance  company  it  is  sufficient 
to  allege  the  contract,  the  payment  of  the 
premiums,  and  that  the  risk  provided  against 
did  not  occur, — ^without  asking  for  the  re- 
scission of  a  contract  which  the  law  treats 
as  a  nullity,  in  providing  that,  if  the  risk 
does  not  or  cannot  arise,  the  insurer  has  no 
right  to  claim  the  unpaid  premiums  or  to 
keep  them,  if  they  have  been  paid ;  Art.  2469, 
C.  G.  3.  The  meaning  or  the  intent  in  an 
insurance  contract  is  to  be  obtained  first  from 
the  language  employed,  and  if,  by  the  settled 
rules  of  construction,  the  intent  is  not  clear 
from  the  language  itself,  then  resort  is  had  to 
the  circumstances  existing  at  the  time  the 
contract  was  entered  into,  in  order  to  solve 
the  difficulty  and  dispel  any  obscurity.  4.  If 
the  terms  of  the  policy  are  capable  of  two  in- 
terpretations equally  reasonable,  the  construc- 
tion which  is  most  favourable  to  the  insured 
must  be  adopted.  As  the  company  prepares 
the  contract,  and  the  insured  is  not  consulted 
with  regard  to  the  form  thereof,  doubts  with 
reference  to  its  meaning  must  be  solved 
against  the  company.  5.  The  clause  prohibit- 
ing military  service  in  time  of  war  referred  to 
above,  means  active  service  in  the  field  as  a 
soldier,  and  the  clause  allowing  the  men  to 


engage  in  military  service  in  South  Africa — 
where  it  was  known  that  a  state  of  war 
existed  at  the  time — permitting  them  to  join 
the  army  of  Great  Britain,  indicates  that  the 
men  were  to  be  insured  against  the  risks  and 
perils  of  war,  and  not  against  the  ordinary 
dangers  of  a  journey  to  South  Africa,  which 
were  provided  for  in  the  first  agreement.  6. 
The  condition  in  the  second  clause  limiting 
expressly  the  contemplated  service  to  South 
Africa,  cannot  be  extended  so  as  to  mean  also 
the  journey  to  South  Africa,  as  this  inter- 
pretation would  be  contrary  to  the  terms  used 
by  the  contracting  parties.  Provident  Savings 
Life  Assurance  Society  of  New  York  ▼. 
Bellew,  Q.  B.  14  K.  B.  8. 


First  PremiiUB — Promissory  Note — Con- 
dition Avoidinq  Policy,] — On  the  20th  April, 
1900,  G.  applied  to  the  defendants  for  life 
insurance;  the  defendants  accepted  the  risk 
and  issued  and  delivered  their  policy  to  G. 
in  May.  The  premium  was  (40,  payable  half- 
yearly  in  advance.  On  account  of  the  first 
half  year's  premiums  G.  paid  $5  in  cash  and 
gave  his  promissory  note  for  $16.38  at  two 
months.  Nothing  further  was  paid,  and  the 
note  was  overdue  in  the  defendants'  hands 
when  G.  died  on  the  7th  August,  1900.  The 
application  (forming  part  of  the  contract)  con- 
tained a  clause  by  which  G.  agreed  that  if  a 
note  given  for  the  first  premium  or  any  part 
thereof  should  not  be  paid  when  due,  the 
policy  would  cease  to  be  in  force  without  any 
notice  or  action  on  the  part  of  the  company. 
This  provision  was  not  set  out  in  full  or  at 
all  on  the  face  or  back  of  the  policy,  as  re- 
quired by  B.  S.  G.  c.  124,  s.  27 :— Held,  that 
the  cash  and  note  were  accepted  as  payment 
of  the  first  premium,  and  the  statute  not 
being  complied  with,  the  policy  was  in  force 
at  the  time  of  the  death.  Greenwood  v. 
Home  Life  Ins,  Co,,  21  Occ.  N.  90. 

Foroica  Coatpatty — Heir  of  Beneficiary 
— Proof  of  Heirship — Action — Tender — Pay- 
ment into  Court — Costs,] — ^A  foreign  company 
is  not  presumed  to  know  the  law  of  succession 
of  this  province,  and,  before  suing  such  a  com- 
pany upon  a  benefit  certificate,  the  plain- 
tiff ought  to  make  known  legally  to  the  com- 
pany and  state  upon  competent  authority  his 
position  as  legitimate  heir  of  the  beneficiary, 
by  obtaining  from  a  Judge  of  the  Superior 
Court  letters  of  verification  such  as  are  pro- 
vided for  by  arts.  1411  et  seq.,  0.  P.  2.  In 
an  action  taken  without  these  formalities, 
offers  of  the  amount  due  to  whatever  person 
has  the  right  to  it,  and  a  deposit  in  Court  of 
tiie  amount,  will  be  declared  good  and  valid, 
and  the  action  will  be  dismissed  without  costs 
up  to  the  plea  in  which  the  company  declares 
that  it  submits  its  rights  to  the  Court,  and 
with  costs  subsequent  to  such  plea.  Koy  ▼. 
Supreme  Council  Catholic  Benevolent  Legion, 
4  Q.  P.  B.  277. 

Forfeiture  of  Polioy — ^Non-pay&ent  of 
premium — Agent — ^Notice — ^Waiver.  Edwards 
V.  Imperial  Life  Assce,  Co,  of  Canada,  6  O. 
W.  B.  170. 


Inf aat  en  Ventre  8a  Mere — ^Period  of 
distribution — ^Trustee  Belief  Act.  Re  Leth- 
bridge,  1  O,  W.  B.  553. 

InsolTont  Company  —  Claim  of  Policy 
Holder  —  Ascertainment  of  Amount.)  —  The 
amount  for  which  the  holder  of  an  unmatured 
policy,  payable  at  the  death  of  U^e  insured,  is 
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to  rank  against  an  insolvent  life  assurance 
company,  in  llQuldation  under  the  Ontario 
Insurance  Act,  is  the  difference,  if  any,  at 
th6  date  of  the  commencement  of  the  winding- 
up  between  the  present  value  of  the  sum 
assured  at  the  decease  of  the  life  assured  and 
the  present  value  of  a  life  annuity  of  an 
amount  equal  to  the  future  premiums  which 
would  become  payable  during  the  estimated 
duration  of  such  life.  In  re  Merchants*  Life 
Association  of  Toronto — Vernon's  Cases,  21 
Occ.  N.  232,  1  O.  L.  R.  256. 

IiiAolTent  ForelcB  Company  —  Deposit 
— Surplus — Interest.  Re  Covenant  Mutual 
Life  Assn.  of  IlUnois,  1  O.  W.  R.  392. 

Lien  for  Moneys  AdTanood  to  Pay 
Prominm — Evidence — Written  memorandum 
—  FUing  —  Conservatory  Attachment.]  —  A 
party  claiming  a  lien  on  the  proceeds  of  a  life 
insurance  policy  for  moneys  advanced  for  the 
payment  o|  the  premiums  thereon  must  allege 
that  the  loans  were  evidenced  by  a  writing  of 
which  a  duplicate  was  filed  with  the  insurance 
company  and  noted  by  the  company  on  the 
duplicate  retained  by  the  lender,  as  provided 
by  R.  S.  Q.,  s.  5603.  and  subsequent  refusal 
to  give  such  writing  does  not  create  a  right 
of  conservatory  leisure.  Smith  v.  Smith,  7 
Q.  P.  R.  229. 

Medioal  Ezamlnatfton —  Misstatements 
and  Concealments — Materiality  —  Breach  of 
Warranty— Cancellation  of  Policy.] — In  the 
plaintifTs  application  to  the  defendants  for  a 
policy  of  life  insurance  he  warranted,  amongst 
other  things,  that  the  answers  in  the  medical 
examinati<»k,  which  formed  part  thereof,  were 
full,  complete,  and  true,  and  without  any 
suppression  of  facts  so  far  as  such  answers 
were  material  to  the  contract  of  insurance  to 
be  based  thereon.  In  the  examination  the 
plaintiff  stated  that  he  had  not  consulted  or 
been  attended  by  a  physician  for  six  years 
prior  thereto,  whereas  he  had  consulted  four 
physicians  within  four  months  immediately 
before  the  examination.  He  also  stated  that 
he  had  not  had  any  illness,  except  a  slight 
attack  of  "la  grippe,"  for  three  years  next 
before  his  examination,  whereas  he  had  been 
ill  for  two  months  immediately  before  his 
examination,  and  had  consulted  two  doctors, 
who  had  told  him  that  he  was  suffering  from, 
at  any  rate,  anemia.  The  plaintiff  also  con- 
cealed several  symptoms  of  phthisis  or  tuber- 
culosis from  the  examining  doctor,  which  he 
afterwards  admitted  to  him  that  he  had  at 
the  time  of  the  examination.  He  also  war- 
ranted that  he  was  free  from  disease,  where- 
as he  had  phthisis  or  tuberculosis,  which, 
though  undeveloped  by  physical  signs,  were 
existing: — Held,  that  these  statements  and 
concealments  were  material  and  constituted 
a  breach  of  the  warranty ;  and  therefore  the 
policy  was  void.  Judgment  was  given  for 
the  defendants  on  their  counterclaim  for  de- 
livery up  of  the  policy  to  be  cancelled. 
Smith  v.  Grand  Orange  Lodge  of  British 
America,  24  Occ.  N.  16,  6  O.  L.  R.  588,  2  O. 
W.  R.  965. 

lUsstateatent   in   Applioation   as   to 

Ace — Evidence  of  Bona  Ftdes — Admissibility 
—Burden  of  Proof — Findings  of  Jury.] — In 
an  action  on  a  policy  of  life  insurance  a  de- 
fence was  that  the  insured  in  his  application, 
made  in  18dl.  stated-  that  he  was  41  years  of 
age,  whereas  in  fact  he  was  44.    The  evidence 


shewed  that  44  was  his  actual  age  at  the  time. 
Evidence  of  statements  made  by  the  insured, 
many  years  before  the  application,  tending  to 
shew  his  belief  that  he  was  bom  in  1850,  was 
rejected:  —  Held,  that  the  evidence  should 
have  been  admitted  for  the  purpose  of  shew- 
ing that  the  statement  in  the  application  as  to 
age  was  made  in  good  faith,  and  without  in- 
cention  to  deceive.  In  answer  to  questions 
the  jury  found  that  the  statement  in  the  appli- 
cation that  the  insured  was  born  in  1850,  was 
untrue,  and  was  material,  but  that  the  insured 
made  the  misstatement  in  good  faith,  believing 
it  to  be  true,  and  without  intention  to  de- 
ceive : — Held,  that  on  these  answers  judgment 
should  have  been  entered  for  the  defendants, 
if  the  jury  could  not  properly  find  that  the 
statement  was  made  in  good  faith  and  without 
intent  to  deceive ;  but,  as  the  plaintiff  was  not 
allowed  to  elicit  evidence  on  this  point,  there 
should  be  a  new  trial.  Where  the  statement 
as  to  the  age  is  found  to  be  material_and  un- 
true, an  avoidance  of  the  contract  follows, 
unless  that  result  is  prevented  by  its  being 
made  to  appear  that  the  statement  was 
made  in  good  faith  and  without  intent  to 
deceive ;  and  it  must  lie  upon  the  person  seek- 
ing to  uphold  the  contract  to  make  proof  of 
it.  Dillon  V.  Mutual  Reserve  Fund  Life 
Association,  23  Occ.  N.  86,  5  O.  L.  R.  434, 
2  O.  W.  U.  78,  4  O.  W.  R.  351. 

Moneys    Deposited    by    Company  — 

Recovery  —  Procedure  —  Action.}  —  Where 
moneys  have  been  deposited  by  an  insurance 
company  pursuant  to  art.  11^8,  R.  S.  Q.,  a 
claimant  must  proceed  to  obtain  such  moneys 
by  action  and  not  by  petition;  and  in  these 
cases  petitions  were  dismissed  without  costs. 
Coleman  v.  Catholic  Order  of  Foresters,  8  Q. 
P.  R.  400 ;  In  re  Doran  and  Ancient  Order  of 
United  Workmen,  ib,  441. 

Mntual  Benefit  Soeiety  —  Contract 
uberrimae  fidei — ^Untrue  representations  in 
application — ^Agency.  Ryan  v.  OathoUo  Or- 
der of  Foresters,  1  O.  W.  R.  547. 

Mntnal  Company — Natural  Premium 
System — Rate  of  Assessment — Rating  at  At- 
tained Age — Fraud  —  Puffing  Statements — 
Warranty — Rescission  of  Contract — JS  stop- 
pel.] — ^A.  took  out  a  policy  on  his  life  in  a 
mutual  association,  relying  on  statements 
contained  in  circulars  issued  by  the  associa- 
tion stating  that  interest  on  the  reserve  fund 
would  be  sufficient  to  cover  increases  in  the 
death  rates,  and  make  the  policy,  after  a  cer- 
tain period,  self-sustaining,  llie  rates  hav- 
ing been  increased,  A.  paid  the  assessments 
for  some  years  under  protest,  and  then  al- 
lowed his  policy  to  lapse,  and  sued  for  a  re- 
turn of  the  payments  he  had  made  with  in- 
terest, and  for  a  declaration  that  the  con- 
tracts were  void  ab  initio: — Held,  Sedgewick 
and  Nesbitt,  JJ.,  dissenting,  that  the  state- 
ments in  the  circulars  only  expressed  the  ex- 
pectation of  the  managers  of  the  association 
as  to  the  future,  and  did  not  prevent  the 
rates'  being  increased  in  the  discretion  of  the 
directors.  Mutual  Reserve  Fund  Life  Asso* 
elation  v.  Foster,  20  Times  L.  R.  715,  dis- 
tinguished. Provident  Savings  Life  Assur- 
ance Society  v.  Mowat,  32  S.  C.  R.  147.  re- 
ferred to.  Angers  v.  Mutual  Reserve  Fund 
Life  Association,  35  S.  C.  R.  330. 

Note  Given  for  Preminm — Part  Pay- 
ment —  Extension  of  Time  —  Forfeiture — 
Waiver — Estoppel.] — ^A  condition  in  a  policy 
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of  life  insnrance  provided  that  if  any  pre- 
mium, or  note  given  therefor,  was  not  paid 
when  due  the  policy  should  be  void.  A  note 
given,  payable  with  interest,  in  payment  of 
a  premium,  provided  that  if  it  were  not  paid 
at  maturity  the  policy  should  forthwith  be- 
come void.  On  the  maturity  of  the  note  it 
was  partly  paid,  and  an  extension  was 
granted,  and  on  a  part  payment  being  again 
made  a  further  extension  was  granted.  The 
last  extension  was  overdue  and  balance  on 
note  was  unpaid  at  the  death  of  the  assured. 
A  receipt  by  the  company^  given  at  the  time 
of  taking  the  note,  was  of  the  amount  of  the 
premium,  but  at  the  bottom  of  the  face  of  the 
receipt  were  these  words:  "Paid  by  note  in 
terms  thereof."  While  the  note  was  running 
the  policy  was  assigned  for  value,  witlli  the 
assent  of  the  company,  to  the  plaintiff,  to 
whom  the  receipt  was  delivered  by  the  as- 
sured:—Held,  that  no  estoppel  was  created 
by  the  receipt;  that  there  was  no  duty  upon 
the  companjr  to  have  afforded  the  plaintiff 
an  opportunity  of  paying  the  premium;  and 
that  the  policy  was  void.  Wood  v.  Confeder,- 
ation  Life  Association,  21  Occ.  N.  149,  2  N. 
BL  £q.  Reps.  217. 

FayBtent  of  OTerdue  Prcmiiim — Ac- 
ceptance—Consent— State  of  Health  of  As- 
sured.]— Where,  by  the  conditions  of  a  pol- 
icy of  life  insurance,  the  non-payment  of  a 
premium  when  it  fails  due  renders  a  policy 
void,  and  where  it  is  also  declared  that  no 
premium  in  arrear  will  be  accepted  by  the  in- 
surance company  unless  with  the  consent  in 
writing  of  the  president,  vice-president,  or  sec- 
retary, the  acceptance  of  a  premium,  after 
it  was  due,  and  the  sending  of  a  receipt  signed 
by  the  secretary^  are  equivalent  to  the  con- 
sent required  to  validate  the  late  payment  of 
the  premium.  2.  The  fact  that  the  assured 
was  dying  when  the  premium  in  arrear  was 
paid,  the  insurance  company  not  having  in- 
quired as  to  his  state  of  health,  and  no  false 
representation  as  to  it  having  been  made,  does 
not  invalidate  the  payment.  Pape  v.  Metro- 
politan Life  Ins.  Co.,  Q.  R.  23  S.  G.  508. 

PoUoy — Assignment  by  Will — Identifica- 
tion,]— ^The  assignment  of  a  policy  of  life 
insurance  under  Arts.  5581  and  5584,  R.  S. 
Q.,  may  be  by  will.  It  is  not  necessary  that 
the  will  should  be  annexed  to  the  policy; 
it  is  sufficient  if  the  will  refers  to  the  policy 
in  such  a  way  as  to  establish  its  identity  be- 
yond contest.  Hardy  v.  Shannon,  Q.  R.  19 
S.  C.  325. 

Policy  in  FaTOvr  of  Motl&er — ^Advance 
by  mother  on  faith  of — Subsequent  marriage 
of  insured — ^Apportionment  in  favour  of  wife 
— Claim  by  mother  as  beneficiary  for  value. 
Re  EwceUtor  Life  Ins,  Co.  and  De  Oeer,  1 
O.   W.   R.  702,  771. 

Policy  Inconsistent  wltk  Application 

— Repayment  of  Premium — Laches.] — The 
plaintiff  applied  to  the  defendants  for  insur- 
ance at  a  fixed  annual  premium  for  life,  but 
the  policy  sent  to  him  contained  a  provision 
that  the  premium  might  be  increased.  He  dlQ 
not  read  the  policy,  and,  pursuant  to  notices 
from  the  defendants,  paid  them  seven  annual 
premiums  at  the  original  rate.  In  the  eighth 
year  the  defendants  demanded  a  larger  pre- 
mium:— ^Held.  that  the  policy,  not  being  in 
accordance  with  the  application,  was  a  mere 
counter-proposal,  and  that  there  was  no  con- 
tract;  that  the  plaintiff  was  under  no  obli- 


gation to  read  the  policy,  which  be  was  en- 
titled ta  assume,  in  the  absence  of  anything 
done  by  the  company  to  call  his  attention 
to  the  provision  in  question,  to  be  in  accord- 
ance with  the  application;  that  he  was, 
therefore,  not  barred  by  acquiescence  or  de- 
lay; and  that  he  was  entitled  to  repayment 
of  the  premiums  with  interest;  Madennan, 
J.A.,  dissenting.  Mowat  v.  Provident  Sav- 
ings Life  Assoc.  Socy.,  21  Occ.  N.  17,  27  A. 
R.  675. 

Policy  on  Iiifo  of  one  Person  for 
Benefit  of  Anotker — ^Assignment — Death 
of  assured — Claim  by  administrator.  Bain 
V.  Gopp,  1  O.  W.  R.  706,  784,  804. 

Preferred  Beneficiary  —  Widow — De- 
cliiration  by  Will — Claims  of  Creditors.] — 
Motion  by  executors  under  Rule  938  to  deter- 
mine the  respective  rights  of  the  widow  and 
the  creditors  of  W.  F.  R.  Wrighton,  deceased, 
in  regard  to  the  proceeds  of  two  policies  or 
insurance  upon  his  life,  aggregating  $3,000. 
The  deceased  made  a  will  contaming  this  pro- 
vision: *'I  devise,  give,  and  bequeath  to  my 
dear  wife  Amelia  Wrighton,  her  heirs  and 
assigns,  absolutely,  all  my  real  and  i)er8onal 
estate  and  effects  of  every  nature  and  de- 
scription whatsoever  and  wheresoever  situ- 
ate and  being,  and  including  therein  any  and 
all  policy  and  policies  of  life  and  other  as- 
surance." In  an  earlier  clause  the  testator 
directed  his  executors  to  pay  his  just  debts 
and  funeral  and  testamentary  expenses  out 
of  his  personal  estate  and  cash  on  hand. 
The  widow  contended  that  she  was  entitled 
as  a  preferred  beneficiary  to  the  insurance 
moneys  in  question,  to  the  exclusion  of  any 
claim  thereupon  of  her  late  husband's  cre- 
ditors:— Held,  the  contention  of  the  widow 
could  not  prevail.  The  very  instrument  con- 
ferring title  upon  the  widow  made  that  title 
subject  to  thie  payment  of  the  debts  of  the 
testator.  The  insurance  moneys  were  in  the 
gift  itself  blended  with  and  treated  as  form- 
ing part  of  the  general  estate  out  of  which 
debts  were  expressly  directed  to  be  paid. 
The  testator  unmistakably  expressed  his  in- 
tention that  these  insurance  moneys  should 
remain  part  of  his  general  estate  available 
to  meet  the  claims  of  his  creditors.  In  re 
Wrighton.  4  O.  W.  R.  261,  25  Occ  N.  44,  8 
O.  L.  R.  630. 

Preferred  Beneficiary — Will — Trust  — 
Estate.  Re  Duncombe^  3  O.  L.  R.  510,  1  O. 
W.  R.  153. 

Preminm  Note  —  Contract  —  Amend- 
ment— Infant.] — Where  an  infant  insured  his 
life  and  gave  a  promissory  note  for  the  first 
year's  premium,  which  note,  as  to  amount  and 
time  of  payment,  did  not  correspond  with  the 
policy  issued: — Held,  that  the  policy,  and  not 
the  note,  was  the  contract  within  the  meaning 
of  8.  laO  (6)  of  the  Insurance  Act,  R.  S.  O. 
c.  203:  and  the  insurers  could  not  recoyer 
upon  the  note  by  virtue  of  that  section  or 
otherwise : — Semble,  that  if  the  insurers  were 
allowed  to  amend  and  sue  on  the  policy,  they 
could  recover  only  a  small  part  of  the  pre- 
mium, because,  by  a  condition  indorsed  upon 
the  policy,  it  became  void  if  the  premium 
was  not  paid  within  a  month.  Continental 
Life  Ins.  Co.  v.  Bowling,  21  Occ.  N.  246. 

Presumption  of  Deatlfc  from  Absence 

—Rebuttal.  Roderick  v.  Supreme  Tent  of 
Knights  of  Maccabees  of  the  World.  2  O.  W. 
R.  4.93. 
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Proceeds  of  Policy — Payment  by  Inatal- 
menta-^Beneficiaries —  Vested  Rights.  ]  — ^The 
insured  applied  for  a  policy  of  $5»000  on  bis 
life,  payable  in  tbe  event  of  nis  deatb  in 
fifteen  instalments  of  $333^3  eacb.  Being 
asked  in  tbe  application :  "In  event  of  deatb 
of  beneficiaries"  (bis  tbree  daughters)  **do 
you  desire  tbat  the  assurance  sball  be  made 
payable  to  your  executors,  administrators,  or 
assigns?"  be  answered:  '*No;  make  to  my  two 
sons."  Tbis  policy  was  drawn  .payable  in 
fifteen  annual  instalments  to  tbe  tbree  daugh- 
ters, or,  in  tbe  event  of  their  deatb,  to  the 
two  sons.  The  three  daughters  applied  to 
accelerate  the  payments  and  obtain  the  whole 
amount  insured  forthwith :  —  Held,  tbat  it 
was  not  desirable  to  incorporate  the  some- 
what technical  and  not  always  satisfactory 
doctrine  as  to  the  vesting  of  legacies  into 
policies  of  insurance.  The  intention  of  tbe 
insured  was  certainly  to  eke  out  the  amount 
insured,  so  far  as  possible,  by  means  of  an- 
nual payments  for  the  benefit  of  his  daughters 
if  alive  at.  tbe  date  of  payment,  and,  if  not, 
for  tbe  benefit  of  his  sons  who  might  sur- 
vive the  deceased  daughters.  In  re  McKellar, 
21  Occ.  N.  381. 

Profits  —  Bcnc^ctary.]— The  wife  of  the 
assured,  the  beneficiary  in  a  policy  of  life  in- 
surance *'witb  participation  in  profits,"  is 
not  entitled  to  receive  the  profits  in  the  life- 
time of  the  assured.  Colleret  v.  ^tna  Life 
Ins.  Co.  of  Hartford,  8  Q.  P.  R.  394. 

Promissory  Note  QiTen  for  Premium 

— Right  to  Recover  on,  Notmthstanding  For- 
feiture— Consideration,} — ^An  application  for 
a  policy  of  life  insurance  in  the  plaintiff  com- 
pany contained  tbe  following  provision:  '*In 
consideration  of  the  acceptance  of  this  appli- 
cation and  tbe  expense  incurred  in  connection 
therewith,  I  will  accept  said  policy^  when  is- 
sued, and  pay  tbe  first  annual  premium  there- 
on, and  if  any  note  «  .  .  or  renewal  or 
renewals  thereof,  given  for  tbe  first  or  any 
subsequent  premium,  or  any  part  thereof, 
be  not  paid  when  due,  any  policy  issued  here- 
under will  cease  to  be  in  force  without  any 
notice  or  action  on  the  part  of  the  company, 
but  nevertheless  the  liability  to  pay  such  note 
.  .  shall  continue  and  be  enforceable,  pro- 
vided tbe  company  will  revive  the  policy  in  its 
terms,  on  production  of  satisfactory  evidence 
of  continued  good  health."  A  promissory 
note,  given  by  the  defendant,  for  one-half  of 
the  premium  on  the  policy  issued  by  the  plain- 
tiff company,  was  not  paid  at  maturity,  and 
tbe  company  notified  tbe  plaintiff  that  the 
policy  was  forfeited,  and  made  an  entry  to 
that  effect  on  their  books.  It  appearing  that, 
in  addition  to  the  considerations  mentioned 
in  the  application,  the  defendant  had  been 
insured  for  at  least  five  months : — Held,  that 
there  was  valuable  consideration  for  the  note, 
and  that  tbe  plaintiffs  were  entitled  to  re- 
cover upon  it.  The  effect  of  the  words  in  tbe 
application  "provided  the  company  will  re- 
vive,'* etc.,  was  merely  to  signify  the  terms 
upon  which  a  policy  forfeited  under  tbe  rules 
of  the  company  could  be  revived,  and  formed 
an  agreement  on  tbe  part  of  tbe  company 
independent  of  tbe  payment  of  tbe  premium. 
Home  Life  Association  v.  Walsh,  36  N.  S. 
Reps.  73. 

Promissory  Note  QiTcn  for  Premii&m 

— Right  to  Recover  on.  Notwithstanding  For- 
feiture—Consideration— Verdict  of  Jury.] — 
Where  a  promissory  note  was  given  to  tbe 


agent  of  an  insurance  company  in  payment 
of  a  first  premium  on  a  policy ;  and  a  policy 
was  issued  and  sent  to  the  insured  and  re- 
tained by  him,  containing  provisions  to  tbe 
effect  tbat  the  insurance  should  not  take  ef- 
fect or  be  binding  until  the  first  premium  had 
been  paid  to  tbe  company  or  a  duly  author-' 
ized  ag:ent;  also,  that  if  a  promissory  note  or 
obligation  were  given  for  tbe  premium,  and 
should  not  be  paid  at  maturi^^  the  policy 
should  not  be  in  force  while  tbe  default  con- 
tinued, but  tbe  party  should  be  liable  on  the 
note;  tbe  Court  refused  to  set  aside  a  ver- 
dict lor  the  agent  of  the  company  on  the  note, 
on  tbe  ground  that  there  was  no  considera- 
tion, holding  that  tbe  defendant  (appellant) 
was  bound  to  shew  affirmatively  tbat  the  ver- 
dict was  wrong.  Crawford  v.  Sipprell,  35  N. 
B.  Reps.  344. 

Promissory  Note  GiTcn  for  Prendi&m 

— Part  Payment  —  Ewtension  of  Time — 
Waiver — Assignment  of  PoUctf — Receipt — Es- 
toppel—Duty  to  Assignee,"} — A  condition  in  a 
policy  of  life  insurance  provided  tbat  if  any 
premium,  or  note  given  therefor,  was  not  paid 
when  due,  tbe  policy  should  be  void.  A  note 
given,  payable  with  interest,  in  payment  of 
a  premium,  provided  tbat  if  it  were  not  paid 
at  maturity  tbe  policy  should  forthwith  be- 
come void.  On  the  maturity  of  the  note,  it 
was  partly  paid  and  an  extension  was  granted, 
and  on  a  part  payment  being  again  made  a 
further  extension  was  granted.  The  last  ex- 
tension was  overdue,  and  tbe  balance  on  the 
note  was  unpaid  at  the  death  of  the  assured. 
A  receipt  by  the  company,  given  at  the  time 
of  taking  the  note,  was  for  tiie  amount  of  the 
premium,  but  at  tbe  bottom  of  the  face  of 
tbe  receipt  were  these  words:  "Paid  by  note 
in  terms  thereof."  While  the  note  was  run- 
ning tbe  policy  was  assigned  for  value,  with 
tbe  assent  of  tbe  company,  to  the  plaintiff, 
to  whom  tbe  receipt  was  delivered  by  the 
assured: — ^Held,  that  the  company  were  es- 
topped by  tbe  receipt,  and  by  the  extensions 
of  the  time  for  payment  to  the  assured,  from 
setting  up  against  the  plaintiff  that  the  policy 
was  void  for  non-payment  of  the  premium. 
Wood  V.  Confederation  Life  Association,  35 
N.  B.  Reps,  512. 

Surrender  of  Policy — Inducement — ^Mis- 
statements of  agent — Release  —  Subsequent 
repudiation — ^Fraud.  Hamilton  v.  Mutual 
Reserve  Life  Ins.  Co..  2  O.  W.  R,  155,  806, 
3  O.  W.  R.  851,  4  O.  W.  R.  299,  416,  5  O. 
W.  R.  162. 

Tender  of  Preniinni — Refusal  to  Accept 
— Necessity  for  Tender  of  Future  Premiums.} 
— ^In  an  action  by  the  widow  of  a  man  whose 
life  was  insured  by  the  defendants  for  $1,000, 
upon  payment  of  a  monthly  premium  of 
$1.34,  to  recover  the  amount  of  the  insurance 
upon  proof  of  his  death,  the  plaintiff  alleged 
that  she  tendered  the  monthly  premium  for 
January.  1892,  but  the  defendants  refused 
to  accept  it,  or  any  future  premium,  unless 
the  insured  should  be  re-examined.  He  died 
in  June,  1895:-^Held.  upon  the  evidence  at 
the  trial,  tbat  the  plaintiff  had  not  discharged 
tbe  burden  of  proving  the  tender ;  but,  in  any 
case,  one  tender  would  not  have  been  suffi- 
cient, the  circumstances  not  being  such  as  to 
justify  a  reasonable  belief  that  future  tenders 
would  be  rejected.  Wehh  v.  New  York  Life 
Ins.  Co.,  22  Occ.  N.  179. 

Transfer  of  Policy — Oift — Civil  Code.} 
— Tbe  provisions  of  the  Civil  Code  as  to  gifts 
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inter  vivos  and  their  acceptance  do  not  apply 
to  transfers  of  life  insurance  policies.  Mon- 
treal Coal  and  Towisng  Co.  v.  British  Em- 
pire Mutual  Life  Assurance  Co,,  5  Q.  P.  R. 
302. 

tTiftiHLatiu«d  Poliey  —  Present  Value  of 
Reversion — Mode  of  Calculatintf — Statute — 
Amendment — Declaration  as  to  Former  Law.] 
— The  ascertainment  of  the  present  valne  of 
the  reversion  in  the  sum  assured  by  the 
policy  at  the  decease  of  the  life  insured,  as 
directed  by  the  judgment  in  21  Ooc  N.  232, 
1  O.  L.  R.  256,  is  a  matter  of  simple  calcu- 
lation from  the  ordinary  life  Insurance  tables; 
the  premium  actually  paid  by  the  insured  has 
nothing  to  do  with  the  calculation.  The  sta- 
tute 1  Edw.  VII.  c.  21  (O.),  assented  to  on 
the  15th  April,  1901,  altering  the  manner  of 
valuing  unmatured  policies,  and  enacting  that 
the  alterations  declared  the  law  of  the  pro- 
vince as  it  existed  on  the  14th  April,  18^2, 
did  not  affect  the  rights  of  the  claimants 
under  their  policies,  because  those  rights  had 
;  been  declared  (by  the  judgment  referred  to 
above)  before  the  Act  was  passed,  and  judg- 
ments are  not  re-opened  even  by  such  legis- 
lation. In  re  Merchants*  Life  Assn,  of  To- 
ronto, Vernon's  Claims,  22  Occ.  N.  19,  2  O. 
L.  R.  682. 

See,  also,  S.  C.  (Master  in  Ordinary),  22 
Occ  N.  65. 

Validity  of  Policy — lien  against  Trans- 
ferred policy — ^Acceptance  of  premium — Evi- 
dence of  contract  —  Foreign  companies— ^Li- 
cense to  do  business  in  Oanada.  Spooner  v. 
Mutual  Reserve  Fund  Life  Association,  1  O. 
W.  R.  566,  583,  2  O.  W.  R.  363. 

Waser  Polioy — Endowment — Action  for 
Cancellation — Return  of  Premiums.] — ^If  the 
beneficiary  of  a  life  insurance  policy  has  no 
interest  in  the  life  of  the  insured,  has  ef- 
fected the  insurance  for  his  own  benefit,  and 
pays  all  the  premiums  himself,  the  policy  is 
a  wagering  policy  and  void  under  14  Geo. 
III.  c.  48,  s.  1  (Imp.).  The  Act  applies  to 
an  endowment  as  well  as  to  an  all  life  policy. 
Judgment  of  the  Oourt  of  Appeal,  2  O.  L. 
R.  559,  21  Occ  N.  557,  affirmed.  In  an  ac- 
tion by  the  company  for  cancellation  of  the 
policy  under  the  Act«  a  return  of  the  pre- 
miums paid  will  not  be  made  a  condition  of 
obtaining  cancellation.  Judgment  of  the 
Court  of  Appeal  reversed.  Jforth  American 
Life  Assurance  Co,  v.  Brophy,  22  Occ.  N. 
260,  32  S.  O.  R.  261. 

War  Risk  —  Eoftra  Premium  —  Special 
Condition  —  Waiver  —  Consideration,]  — 
Policies  on  the  lives  of  members  of  the  fourth 
contingent  for  the  war  in  South  Africa  were  . 
issued  and  accepted  on  condition  of  payment 
in  each  case  of  an  extra  annual  premium 
''whenever  and  as  long  as  the  occupation  of 
the  assured  shall  be  that  of  soldier  in  the 
army  of  Great  Britain  in  time  of  war." 
Each  policy  also  provided  that  "the  assured 
has  hereby  consented  to  engage  in  military 
service  in  South  Africa  in  the  army  of  Great 
Britain,  any  restriction  in  the  policy  con- 
tract to  the  contrary  notwithstanding."  The 
restrictions  were  against  engaging  in  naval 
or  military  service  without  a  permit  and 
travelling  or  residing  in  any  part  of  the 
torrid  zone.  The  contingent  arrived  at 
South  Africa  after  hostilities  ceased,  and  an 
action  was  brought  against  the  company  for 
return  of  the  extra  premium,  on  the  ground 


that  the  insured  had  never  been  soldiers  of 
the  army  of  Great  Britain  in  time  of  war: — 
Held,  Davies,  J.,  dissenting,  that  the  risk 
taken  by  the  company  of  the  war  continuing 
for  a  long  time  and  the  insurance  remaining 
in  force  so  long  as  the  annual  premiums  were 
paid,  was  a  sufficient  consideration  for  the 
extra  premiums,  and  it  could  not  be  recovered 
back: — Held,  silso,  that  the  permission  to 
engage  in  war  in  South  Africa  was  a  waiver 
of  the  restriction  against  travelling  in  the 
torrid  zone.  Provident  Savings  Life  Society 
V.  Bellew,  24  Occ  N.  301,  35  S.  C.  R.  35. 

Withdrawal   of   Applioation  —   Pro- 

missorff  Note  for  Premium — Failure  of  Con- 
sideration.]— ^The  defendants  signed  an  ap- 
plication to  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  insurance  on  the  lives 
of  S.  F.,  R.  F.,  E.  F.,  and  G.  H.  W.,  mem- 
bers and  directors  of  the  defendant  company. 
When  the  application  was  given,  the  plain- 
tifL  the  agent  of  the  company,  took  from  the 
defendants  their  promissory  note,  payable  to 
his  own  order,  for  the  amount  ot  the  pre- 
mium, and  gave  the  defendants  a  receipt  on 
one  of  the  company's  forms  which  contained 
this  provision:  *'The  insurance  so  applied 
for  shall  be  in  force  from  this  date,  provided 
that  the  said  application  shall  be  accepted 
and  approved  by  the  said  companv  at  its 
head  office  in  the  city  of  New  York,  and  a 
policy  thereon  duly  issued.  In  case  the  ap- 
plication is  not  so  accepted  and  approved 
and  no  policy  is  issued,  or  should  the  appli- 
cant receive  no  notification  from  the  company, 
within  30  days  from  the  date  of  this  receipt, 
of  any  application,  then  in  every  such  case 
no  insurance  shall  be  effected,  and  it  shall 
be  understood  and  agreed  that  the  company 
declines  the  risk,  whereupon  all  moneys  paid 
hereunder  shall  be  returned  on  the  delivery 
of  this  receipt."  The  plaintiff  discounted  the 
note  and  placed  the  amount  to  his  own  credit, 
and  paid  the  amount  of  the  premiums,  less 
his  commission,  to  his  principals  after  the 
note  was  discounted,  but  before  the  applica- 
tion was  accepted  the  defendants  notified 
the  plaintiff  and  his  principals  at  Uieir  head 
office  in  New  York  that  they  withdrew  the 
application : — Held,  in  an  action  on  the  note 
by  the  agent,  that  the  application  was  a  mere 
proposal  for  insurance  and  might  be  with- 
drawn at  any  time  before  acceptance;  that 
the  consideration  for  the  note  having  failed, 
the  defendants  were  not  liable  in  an  action 
by  the  payee.  Johnson  v.  O.  and  G.  FleweU 
ling  Manufacturing  Co.,  36  N.  B.  Reps.  397. 


VI.  Mabine. 

Asavrance  Broker  —  Change  in  Policy 
— Authorization  —  Deviation  —  Custom  — 
Necessity.] — When  an  insurance  company  has 
insured  a  cargo  for  a  voyage  from  Montreal 
to  New  Carlyle,  and  the  assurance  broker 
has  of  his  own  motion  changed  the  descrip- 
tion of  such  voyage  by  adding  to  it  the  words 
"and  to  Bonaventure  River,"  which  was  the 
voyage  the  ship  was  to  make,  the  contract 
of  insurance  is  void  ab  initio,  even  when  the 
loss  takes  place  between  Montreal  and  New 
Ckrlyle,  the  insurance  broker  not  being  able 
to  change  the  description  of  the  voyage  with- 
out a  special  authorization,  and  the  parties 
not  being  agreed  upon  a  port  of  destination. 
Judgment  iu  Q.  R.  15  S.  O.  469  affirmed  on 
this  point.     When  a  cargo  is  insured  for  a 
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Toyage  described  as  **from  Montreal  to  New 
Carlyle  and  Bonaventure  River/'  without  in- 
dication that  the  ship  will  touch  at  inter- 
mediate ports,  the  fact  that  the  ship  is  de- 
layed at  Levis  for  six  or  seven  hours,  and 
for  four  days  and  six  hours  at  St.  Michel  de 
Bellechasse,  constitutes  a  deviation  and  viti- 
ates the  contract  of  assurance.  Judgment 
in  Q.  R.  15  S.  G.  476  reversed  on  this  point. 
In  order  that  custom  or  necessity  may  be 
invoked  as  authorizing  such  delay,  the  cus- 
tom must  be  universally  recognized  or  at 
least  notorious  enough  to  be  known  to  the 
assurers,  and  the  necessity  must  be  such  as 
could  not  be  foreseen  before  the  departure  of 
the  vessel;  and  in  this  case  no  such  custom 
or  necessity  was  proved.  Mannheim  Ina,  Co. 
▼.  Atlantic  and  Lake  Superior  R,  W.  Co., 
Q.  R.  21  S.  C.  200. 

Be-iasiirmaoe  —  Salvage  —  "  Special 
Charges "  —  Contribution  —  Constructive 
Total  Loss,] — ^The  plaintiffs,  having  insured 
a  large  number  of  cattle  and  sheep,  for  the 
▼oyage  from  Montreal  to  Manchester,  re-in- 
sured part  of  the  risk  with  the  defendants 
— the  re-insurance  policy  or  certificate  con- 
taining the  following  clause :  —  **  Insured 
against  absolute  total  loss  of  vessel  and  ani- 
mals, but  to  pay  general  average,  and  special 
charges."  The  ship  carrying  the  animals 
struoE  a  reef,  and  was  finally  abandoned 
three  weeks  later.  In  the  meantime  part  of 
the  animals  had  been  landed  on  an  island, 
whence  they  were  carried  to  Halifax  and 
other  places.  The  amount  imyable  for  sal- 
Tage  of  the  live  stock  so  transported  was  fixed 
at  one-third  of  the  gross  proceeds  of  the  sale 
thereof.  A  large  sum  was  also  paid  for  main- 
tenance of  the  animals  and  other  exi>enses 
until  thev  were  sold.  The  insured  then  as- 
signed all  right  in  the  live  stock  to  the  plain- 
tiffs, and  were  paid  as  for  a  constructive  total 
loss.  The  plaintiffs  alleged  that  all  the  ex- 
penditure for  salvage,  transportation,  and 
maintenance  of  the  animals,  constituted  ''spe- 
cial charges,"  within  the  meaning  of  the  re- 
insurance policy,  and  sued  the  defendants  for 
their  proportion  of  the  amount: — Held,  that 
the  term  "special  charges''  is  equivalent  to 
'*particular  charges,"  and  includes  expenses 
for  salvage,  preservation,  and  sale  of  the 
object  insured.  The  word  ''special"  merely 
distinguishes  an  expense  incurred  in  a  par- 
ticnlar  interest  from  an  expense  incurred  in 
the  general  interest,  which  latter  gives  rise 
to  general  average  contribution.  Special 
charges  cover  all  expenses  occasioned  by  a 
peril  insured  against,  when  they  have  been 
necessarily  incurred  in  consequence  of  such 
peril.  2.  The  fact  that  the  plaintiffs  had 
paid  the  principal  insured  as  for  a  total  loss, 
and  the  circumstance  that  the  defendants 
may  not  have  been  interested  in  incurring  all 
or  any  of  the  charges,  did  not  relieve  the  de- 
fendants from  liability  for  contribution  to 
such  charges.  Western  Assurance  Co.  y. 
Baden  Marine  Assurance  Co.,  Q.  R.  22  S. 
a  374. 


ShipwTook  —  Abandonment  —  Refusal 
to  Accept — Acceptance  by  Conduct — Powers 
of  Master — Arrival  of  Owner's  Agent — Misdi- 
rection —  Waiver  —  Evidence  —  Understand- 
ing of  Witness — Special  Jury — Demeanour  of 
Witnesses — Services  of  Crew  and  of  Agent.] 
—The  plaintiff's  vessel  having  put  into  port 
damaged,  notice  of  abandonment  was  given 
to  the  insurers,  all  of  whom  declined  to  ac- 
cept    By  direction  of  the  agent  for  the  in- 


surers, the  cargo  was  taken  out  and  stored, 
and  the  vessel  repaired,  after  which  a  portion 
was  reloaded,  when'  it  was  discovered  that 
the  vessel  was  leaking.  The  cost  of  repairs 
up  to  this  time  was  over  ^,000,  and  the 
vessel  was  valued  at  only  $5,000.  The  per- 
sons who  had  made  the  repairs,  in  order  to 
preserve  their  lien,  refused  to  allow  the  cargo 
to  be  taken  out  a  second  time,  and,  in  de- 
fault of  payment,  took  proceeaings  against 
the  ship  and  cargo,  under  which  they  were 
finally  sold : — ^Held,  that  the  refusal  to  accept 
the  abandonment  did  not  prevent  the  working 
of  an  acceptance,  and  what  was  done  con- 
stituted an  acceptance  of  the  abandonment,  or, 
if  not  an  abandonment,  such  a  wrongful  con- 
version of  the  ship  as  would  preclude  the  in- 
surers from  setting  up  non-acceptance.  2.  That 
the  direction  to  the  jury  that  the  powers  of 
the  master  in  case  of  shipwreck  were  displaced 
upon  the  arrival  of  the  owner,  or  of  an  agent 
having  express  authority  to  represent  him, 
was  right.  3.  That  misdirection  as  to  the 
particular  agent  who  waived  proofs  of  loss 
was  immaterial,  if  there  was  an  acceptance 
of  the  abandonment.  4.  That  a  mistake  of 
the  trial  Judge  as  to  a  matter  of  fact  about 
which  there  was  no  dispute  was  not  ground 
for  a  new  trial  unless  it  was  shewn  that  his 
attention  had  been  directed  to  the  mistake. 

5.  That  under  Order  37,  Rule  6,  the  misdi- 
rection must  have  been  such  as  to  have  occa- 
sioned some  substantial  wrong  or  miscarriage. 

6.  That  evidence  of  a  witness  as  to  what  he 
understood  or  did  not  understand  generally 
was  properly  rejected,  where  the  memory  of 
the  witness  appeared  to  be  defective  as  to 
conversations.  7.  That  where  the  underwriter 
was  wrongfullv  interfering  with  the  control 
of  the  ship,  the  insured  might  elect  at  the 
last  moment  to  hold  that  the  underwriter  had 
accepted  the  abandonment  S.  That  if  the 
renewal  of  the  notice  of  abandonment,  when 
the  project  of  the  insurers  to  repair  failed, 
did  not  conclude  the  matter,  the  vessel  was 
lost  to  the  insured  by  the  sale.  9.  That  the 
Oourt,  even  if  dissatisfied  with  the  verdict, 
especially  after  a  second  trial,  will  defer  to 
the  opinion  of  a  special  jury  of  men  peculiarly 
able  to  understand  the  subject  matter.  10. 
That  where  such  jurors  were  furnished  with 
a  shcrtliand  report  of  the  evidence  of  wit- 
nesses on  a  former  trial,  it  was  not  important 
that  they  did  not  have  an  opportunity  of  ob- 
serving the  demeanour  of  the  witnesses.  11. 
That  the  amount  claimed  by  the  plaintiff  for 
services  of  the  master  and  crew,  while  the 
vessel  was  in  the  hands  of  the  underwriters, 
did  not  come  within^  the  "sue  and  labour" 
clause,  and  was  not  recoverable;  nor  was  an 
amount  sought  for  services  of  the  plaintiff's 
special  agent,  who  was  acting  adversely  to 
the  underwriters.  McLeod  v.  Ins.  Co.  of 
North  America,  34  N.  S.  Reps.  88. 


nriEBDicT. 

Aetion  against  —  Parties  —  Curator — 
Amendment.]  —  Interdiction  for  prodigality 
renders  the  interdict  incapable  of  administer- 
ing his  estate,  or  of  being  lawfully  served 
with  or  of  lawfully  appearing  in  judicial 
proceedings.  2.  Where  a  writ  has  issued 
against  an  interdict  for  prodigality  instead 
of  against  his  curator,  the  defect  cannot  be 
cured  by  adding  his  curator  as  a  defendant. 
Greene  v.  Mappin,  M.  L.  R.  5  Q.  B.  108, 
followed.  Lerouw  v.  De  Beaujeu,  Q.  R.  20  6. 
C.  235,  4  Q.  P.  R.  35. 
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AetioA  hj  —  Husband  and  Wife — Family 
Coundl-^urator.] — If  a. woman,  interdicted 
for  drunkenness,  wisfies'  to  bring  an  action 
for  separation  from  bed  and  board,  against 
her  hasband  and  curator,  and  the  grounds 
stated  in  the  petition  are  sufficient  to  justify 
such  an  action,  the  Court  will  order  that  a 
family  council  be  held  to  advise  as  to  the  ap- 
pointment of  a  curator  ad  hoc.  Clermont  v. 
Charest,  4  Q.  P.  R.  427. 

Curator — Account,] — ^The  curator  to  an 
interdict  may  be  ordered,  upon  petition  to 
that  effect,  to  produce  a  summary  account  of 
his  administration,  certified  by  him,  contain- 
ing and  setting  forth  the  date,  amount,  and 
character  of  each  loan  made  on  behalf  of  the 
interdict,  the  time  at  which  it  is  payable,  the 
security  held  therefor,  and  the  name  and  resi- 
dence of  the  borrower;  also  the  several  de- 
posits made  on  his  behalf,  and  the  name  and 
residence  of  the  persons  or  institutions  with 
whom  they  are  made.  Cardinal  v.  Cardinal, 
7  Q.  P.  R.  153. 

Curator  —  Removal  —  Pension — Familff 
Council,} — ^The  curator  of  a  person  inter- 
dicted for  habitual  drunkenness  has  power 
to  sue  for  an  alimentary  pension  due  to  the 
interdict,  and  Ills  refusal  to  do  so  when  the 
interdict  is  in  absolute  need  of  the  pension, 
is  a  ground  for  removing  him  from  the  cura- 
torship.  2.  The  advice  of  a  family  council 
as  to  the  expediency  of  removing  the  curator 
is  useless  where  the  council  was  not  repre- 
sented when  evidence  was  given  upon  the 
demand  for  removal,  or  where  such  evidence 
was  not  communicated  to  the  council.  Oag- 
non  V.  Gauthier,  Q,  R.  22  S.  C.  310. 


Curator  ad  l&oo —  Family  CounoU,']  — 
Where  it  appears  that  an  interdict  has  mat- 
ters to  litigate  with  his  curator  he  is  en- 
titled to  have  a  curator  ad  hoc  appointed  to 
him  for  the  purpose  of  such  litigation,  and 
the  Judge  ought  to  reject  the  advice  of  the 
family  council  not  to  name  a  curator  ad  hoc 
to  the  interdict.  Cantlie  v.  Cantlie,  7  Q.  P. 
R.  193, 

lutozioatlms  ULquora  —  Excessive  Use 
— Husband  and  Wife.'\ — ^A  husband  has  the 
right  and  it  is  his  duty  to  apply  for  an  inter- 
diction (art.  336  (a),  C.  C),  against  his 
wife  who  is  addicted  to  the  excessive  use  of 
intoxicating  liquors.  Archambault  v.  Cami- 
raud,  Q.  R.  27  S.  C.  30. 

Maui  a  for  Spondinc  Money — Purchase 
on  Credit — Necessaries — Loss  of  Records  of 
Oourt,'\ — ^Where  a  person  to  whom  a  judicial 
adviser  has  been  appointed  because  of  her 
mania  for  spending  money,  and  with  a  pro- 
hibition against  incurring  any  debts,  buys, 
on  credit,  the  creditor  must  prove  fEat  the 
goods  sold  were  necessary  and  useful  before 
he  can  recover: — Qusere,  when  the  records  of 
Court  are  burnt  (force  majeure),  is  it  neces- 
sary to  re-inscribe  the  name  on  a  new  list  of 
interdicts?  Borbridffe  v.  Eddy,  Q,  R.  26  S. 
C.  81. 


INTEBEST. 

Aot — Bank  stipulating  for  usurious 

rate  —  Reduction  to  maximum  legal  rate. 
Bank  of  Montreal  v.  Hartman  (B.C.),  2  W. 
li.  R.  67.  — 


Claim  for  Pxioo  of  Goods  Bold — ^In- 
terest not  claimed  in  writ  of  summons-^Re- 
port  —  Appeal  —  Items  —  Costs.  Kelly  v. 
Smith,  1  O.  W.  R.  732. 

Contract — Absence  of  Stipulation  for  In- 
terest--^0  V.  c,  2+,  s.  115  {NM,)'—Rate  of 
Interest.] — A  contract  between  the  defendant, 
a  contractor  with  the  department  of  rail- 
ways and  canals  of  the  Dominion  government, 
and  the  plaintiff,  a  sub-contractor,  provided 
that  for  1146,000  to  be  paid  to  him  he  was 
to  complete  certain  work  for  the  defendant, 
and  that  the  payments  should  be  made  (less 
ten  per  cent.)  monthly  as  the  work  pro- 
gressed according  to  the  estimate  of  the  gov- 
ernment engineer  in  charge.  The  work  on 
the  principal  contract  was  to  be  completed 
on  the  3(Hh  September,  1889.  It  was  not 
completed  for  more  than  one  year  after  that 
date,  but  the  delay  was  not  the  fault  of  the 
plaintiff.  There  was  no  stipulation  in  the 
contract  in  reference  to  the  payment  of  in- 
terest on  any  sums  due  but  not  paid.  M.'8 
claim  was  disputed.  On  an  action  being 
brought,  it  was  established  that  he  was  en- 
titled sdbstantially  to  what  he  claimed: — 
Held,  that  the  plaintiff  was  not  entitled  to 
interest,  his  claim  not  being  for  a  sum  cer- 
tain payable  by  virtue  of  a  written  instru- 
ment at  a  time  certain,  within  the  meaning 
of  s.  175  of  eO  V.  c.  24  (N.B.)  Semble,  that 
if  the  plaintiff  had  been  entitled  to  interest, 
the  rate  would  not  be  restricted  to  5  per  cent, 
under  63  &  64  V.  c  29  (D.),  the  contract 
having  been  entered  into  before  the  passing 
of  the  Act.  Mat/es  v.  Connolly,  35  N.  B. 
Reps.  701. 

Contraot  —  Chattel  Mortgage  —  State- 
ment of  Rate— Interest  Act,  1897Statute9 

— Waiver.] A  chattel  mortga^  provided 

for  the  payment  of  $126,  the  principal  money, 
in  consecutive  monthly  instalments  of  $5  each, 
and  for  payment  of  &  more  with  each  instal- 
ment, for  interest.  The  yearly  rate  to  whidi 
this  was  equivalent  was  not  stated,  but  there 
was  a  clause  in  the  mortgage  waiving  in  ex- 
plicit terms  the  necessity  for  stating  the  year- 
ly rate  and  waiving  also  the  benefit  of  the 
Interest  Act,  1897: — Held,  that  this  being 
an  Act  passed  on  the  ground  of  public  policy 
for  the  benefit  of  borrowers,  its  application 
could  not  be  waived,  and  that  the  mortgagee 
was  entitled  tb  interest  only  at  the  legal  rate. 
Dunn  V.  Malone,  23  Occ  N.  328,  6  O.  L*. 
R.  484,  2  O.  W.  R.  1036. 

Contract — Sum  Certain — Rental  of  Track 
— Interest  by  way  of  Damages — Demand  of 
Payment.] — 'By  the  agreement  in  question  in 
the  action  the  defendants  agreed  to  pay  to 
the  plaintiffs  $800  per  annum  per  mile  of 
single  track  and  $1,600  per  mile  of  double 
track  occupied  by  the  defendants*  railway, 
not  including  '^turnouts,*'  in  four  equal  quar- 
terly instalments,  on  the  Ist  January,  April, 
July,  and  October  in  each  year.  Disputes 
arose  between  the  parties  as  to  the  meaning 
of  the  word  *'  turnouts  '*  and  as  to  what  tracks 
were  to  be  measured  and  as  to  the  manner 
in  which  they  were  to  be  measured,  and  this 
action  was  brought  in  reference  to  these 
questions,  and  was  finally  determined  on  ap- 
peal to  the  Judicial  Committee.  In  the  re- 
sult the  contention  of  neither  party  was 
given  effect  to,  the  mileage  ^  in  reroect  of 
which  rental  was  payable  being  held  to  be 
less  than  that  contended  for  by  the  plaintiffs 
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and  greater  than  that  contended  for  by  the 
defendants.  The  plaintiffs  had  from  time  to 
time  demanded  payment  of  the  sums  pjEiyable 
to  them  according  to  their  construction  of 
the  agreement.  The  mileage  and  the  sums 
consequently  payable  were  fixed  by  the  Mas- 
ter in  accordance  with  the  principles  laid 
down  in  the  jud^^ents: — ^Held,  that  the  de- 
fendants were  bound  at  their  peril  to  ascer- 
tain the  sums  properly  payable  and  to  pay  or 
tender  these  sums  to  the  plaintiffs ;  that  not 
havixig  done'  so  the  plaintiffs  were  entitled 
to  interest  upon  these  sums  from  the  times 
at  which  th^  should  have  been  paid;  not, 
under  s.  114  of  the  Judicature  Act,  R.  S.  O. 
1897  a  51,  as  being  sums  certain  payable  by 
Tirtue  of  a  written  instrument  at  certain 
times  capable  of  ascertainment  by  arithme- 
tical computation,  but  upon  the  ground  that 
the  case  was  one  in  whidi  it  would  have 
been  usual  for  a  jury  to  allow  interest, 
and  therefore  within  s.  113  of  that  Act. 
Decision  of  Master  in  Ordinary,  2  O.  W.  R. 
225,  afllrmed.  City  of  Toronto  v.  Toronto 
B.    W.    Co.,    24    Occ    N.    86,    7    O.    L. 

B.  78,  3  O.  W.  R.  204.  298.  4  O.  W.  R.  221, 
380,  345.  446,  5  O.  W.  R.  14,  64,  130,  403, 
415.  6  O.  W.  R.  574^  677,  871. 

Disputed  Aeeovata — Federal  and  Pro- 
vinetaf  Oovemments — Atoard — Agreement  as 
to  Date  from  which  Interest  to  he  Computed,^ 
— ^In  certain  arbitration  proceedings  between 
the  Domij]Jon  of  Canada  and  the  provinces  of 
Ontario  and  Quebec,  the  first  mentioned  pro- 
vince was  found  to  be  indebted  to  the  Do- 
minion in  the  sum  of  $1315,848.59  on  the 
31st  December,  1892.  IJpon  a  case  stated 
to  determine  whether  interest  was  payable 
by  the  province  from  the  Slst  December, 
1892,  when  a  balance  was  struck  in  favour 
of  the  Dominion,  or  from  the  1st  July,  1804, 
only: — ^Held,  that  the  correspondence  shewed 
an  agreement  on  the  part  of  the  Dominion 
that  interest  should  only  be  paid  from  the 
date  last  mentioned.  Dominion  of  Canada  v. 
Province  of  Ontario,  23  Occ.  N.  100.  8  B5x. 

C.  R.  174. 


Hypothee — Several  Properties  —  Sale  — 
Distribution  of  Proceeds  —  Collocation.}  — 
When  two  or  more  immovables  hypothecated 
by  the  same  instrument  are  sold  at  different 
dates,  and  the  amount  of  the  obligation  is  not 
entirely  paid  by  the  proceeds  of  the  first  sale, 
the  interest  upon  the  obligation  continues  to 
run,  and  the  creditor  has  a  right  to  be  collo- 
cated by  virtue  of  his  hypothec  upon  the 
proceeds  of  the  second  sale.  Oarand  v. 
Charlehois,  Q.  R.  21  S.  G.  488. 

Irrecvlar  Jndgynt — Moneys  Retained 
Under — Refund.] — Where  executors,  who  were 
also  residuary  legatees,  acting  bona  fide  un- 
der a  judgment  afterwards  held  by  the  Court 
of  Appeal  to  be  irregular,  and  not  binding  on 
the  parties  concerned,  retained  a  greater  sum 
of  money  than  they  were  subsequently  held 
entitled  to,  but  were  exonerated  from  all  fraud 
or  misconduct,  they  were  held  not  chargenble 
with  interest.  Boys*  Home  v.  Lewis,  3  O.  L. 
R.  206. 

JmAgBieiit  for  Payment  of  Valve  of 

Bends  —  Amount  ascertained  by  Master  — 
Interest  on — ^Amendment  of  judgment.  Ray 
V.  Port  Arthur,  Duluth,  and  Western  R.  W. 
Cc  Ray  V.  Middleton,  3  O.  W.  R.  160. 


Moneys  Realised  upon  Eneontion  p- 

Repayment  tchen  Judgment  Reversed  —  Lia- 
bility  for  Interest— Claim  by  Stranger — Rate 
of  interest — Costs.} — After  the  Court  of  Ap- 
peal (3  O.  W.  R.  32)  had  affirmed  the  deci- 
sion of  the  trial  Judge  (2  O.  W.  R.  93)  in 
favour  of  plaintiff,  plaintiff  issued  execution 
against  defendants,  and  received  a  sum  of 
$1,358.89,  being  proceeds  of  sale  of  goods  of 
defendant  Alice  R.  Cox.  The  Supreme  Court 
of  Canada  on  14th  December,  1904,  reversed 
the  judgment  of  the  Court  of  Appeal,  and 
plaintiff  thereupon  became  liable  to  repay  the 
11,358.89.  Some  delay  arose  about  this,  as 
the  money  was  claimed  by  another  execution 
creditor.  The  plaintiff  thereupon  notified 
the  claimants  that  he  would  apply  for  an  in- 
terpleader order,  and  prepared  the  necessary 
material,  but  did  not  proceed  further.  Ulti- 
mately on  20th  February,  1905,  the  money 
was  paid  by  consent  of  all  parties  to  the  soli- 
citors for  the  defendants,  but  without  interest, 
though  interest  was  asked  for  before  payment 
of  the  principal.  Defendant  Alice  R.  Cox 
moved  for  an  order  for  payment  by  plaintiff 
of  interest  at  5  per  cent,  from  date  of  pay- 
ment to  plaintiff  to  date  of  repayment,  nearly 
11  months: — ^Held,  the  prima  facie  right  to 
interest,  in  the  circumstances  of  this  case,  is 
established  by  Rodger  v.  Comptoir  d'Bscompte 
de  Paris.  L.  R.  3  P.  C.  465,  where  the  whole 
question  is  discussed  by  Lord  Calms.  This 
was  followed  by  Bacon,  V.-C,  in  Merchant 
Banking  Co.  v.  Maud,  L.  R.  18  Eq.  659,  and 
by  our  own  Court  of  Appeal  in  Sherk  v. 
Evans,  22  A.  R.  242  (see  especially  judg- 
ment of  Osier,  J. A.,  at  p.  248).  Counsel  for 
Slaintiff,  contended  that,  in  view  of  the  con- 
ict  as  to  who  was  entitled  to  the  principal, 
interest  -  should  not  be  allowed.  But  it  was 
open  to  him  to  have  guarded  himself  either  by 
an  order  to  pay  the  money  into  Court,  or  by 
getting  a  waiver  of  any  right  to  interest  from 
the  rival  claimants.  The  present  lawful  rate 
being  5  per  cent.,  I  think  defendant  Alice  R. 
Cox  is  entitled  to  what  she  asks.  Adams  v. 
Co»,  5  O.  W.  R.  419.  10  O,  L.  R.  96. 

Ordetr  on  Fnrtl&er  Dlreotions  to  Pay. 
Interest  on  Amonnt  Deoreed — Power  of 
Court — Discretion  Overruled — Interest  Inten- 
tionally Omitted  from  Final  Judgment.} — 
Where  a  decree  of  the  Court  of  Appeal  affirm- 
ed by  the  Judicial  Committee  had  ordered  the 
repajrment  of  moneys  received  by  the  appellant 
in  excess  of  his  salary  as  manager  of  a  com- 
pany, but  was  silent  as  to  interest  on  the  sums 
so  overdrawn:  —  Held,  that  the  Court  bad 
power  to  order  interest  on  further  directions 
as  a  matter  of  discretion,  but  that,  as  it  ap- 
peared from  the  judgment  of  the  Judicial 
Committee  that  the  order  in  council  issued 
upon  their  advice  intentionally  omitted  a 
direction  to  that  effect,  the  discretion  of  the 
Court  below  should  be  overruled.  As  no  claim 
for  interest  was  made  at  the  commencement 
of  the  action,  it  should  be  charged  only  on 
the  amount  decreed"  from  the  date  of  the 
decree  of  the  Court  of  Appeal.  Judgment  in 
Barle  v.  Burland,  23  Occ.  N.  276,  6  O.  L. 
R.  327.  reversed.  Burland  v.  Earle,  [1905] 
A.  C.  590. 

Promissory  Note  —  Collateral  Oral 
Agreement  to  Pay  Interest  —  Evidence.\  — 
Oral  testimony  cannot  be  received,  even  where 
there  is  "commencement  de  preuve  par 
^rit,"  to  establish  an  agreement  alleged  to 
have   been    made    at    the    time   of   giving   a 
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promissory  note,  which  does  not  on  its  face 
bear  interest,  that  interest  would  be  payable 
on  it.  Domhroski  y.  LoAiherti,  Q.  R.  27  S.  C. 
57. 

]ft«te  of — Chattel  mortgage — Interest  Act, 
R.  S.  C.  c.  8— Express  waiver  of.  Dunn  v. 
Malone,  2  O.  W.  R.  1036,  6  O.  L.  R.  484. 

BeooTery  of— Debt— '' Time  Certains- 
Writing,]  —  The  defendant  P.,  in  October, 
1889,  contracted  with  C.  to  build  certain 
fences  and  gates  along  the  line  of  the  G.  N. 
W.  Central  Railway,  and  associated  the  de- 
fendant M.  with  him.  They  sublet  the  con- 
tract to  the  plaintiffs  by  a  written  agreement 
which  provided  for  payment  to  the  plaintiffs 
as  follows :  "  Estimates  for  the  said  work 
shall  be  made  monthly  by  the  engineer,  and 
shall  be  paid  forthwith  upon  same  being  paid 
to  said  P.  and  M.  by  said  company.'*  After 
payment  of  two  estimates  for  part  of  the 
plaintiffs'  work,  difficulties  arose,  and  the 
engineer,  to  prevent  the  bringing  of  an  action, 
withheld  further  estimates;  but  in  Septem- 
ber, 1891,  after  litigation  between  C.  and  the 
oompany  had  conunenced,  P.  accepted  a  judg- 
ment acainst  the  company  for  the  balance 
due  to  him  by  C.  upon  his  fencing  contract. 
This  judgment,  however,  was  not  paid  until 
1898,  and  then  it  was  paid  without  interest : 
— ^Held,  that  the  plaintiffs  were  not  entitled 
to  interest  on  their  claim  before  action,  as  it 
was  not  payable  by  virtue  of  a  written  instru- 
ment at  a  time  certain  within  the  meaning  of 
3  &  4  Wm.  IV.  c.  42,  s.  28.  London,  Chat- 
ham, and  Dover  R.  W.  Co.  v.  South-Baistem 
R.  W.  Co.,  [1892]  1  Ch.  120,  followed. 
Judgment  in  20  Occ.  N.  359  varied.  Sinclair 
V.  Preston,  21  Occ.  N.  97,  13  Man.  U  R.  228. 


Contraot — Debt  and  Time  Cer- 
tain-^ d  4  ^f».  IV,  c.  42,  9.  «8.]— To  en- 
title a  creditor  to  interest  under  3  &  4  Wm. 

IV.  c.  42,  s.  28  (Imp.),  the  written  instru- 
ment under  which  it  is  claimed  must  shew  by 
its  terms  that  there  was  a  debt  certain  pay- 
able at  a  certain  time.  It  is  not  sufficient 
that  the  same  may  be  made  certain  by  some 
process  of  calculation  or  some  act  to  oe  per- 
formed in  the  future.  Judgment  in  21  Occ. 
N.  97,  12  Man.  L.  R.  228,  affirmed.     Sinclair 

V.  Preston,  22  Occ.  N.  9,  31  S.  C.  R.  408. 


INTEBIM  ALIMONY. 


See  Husband  and  Wife. 


INTEBIM  INJUNCTION. 


See  Injunction. 


INTEBXOCXrTOBY  JTTDOMENT. 

See  Dauaoes — Judgment. 


INTEBNATIONAL  LAW. 

See  Ship. 


INTEBNATIONAL  BBIDOE. 


See  Assessment  and  Taxes. 


INTFiRTTiEATITiB. 

Applioatio»  by.  Ezeoutor  -^  Adverse 
claims  to  estate — Delay  in  applying  for  pro- 
bate —  Discretion  —  Remedy.  Re  Smith  and 
Bennett,  2  O.  W.  R.  389. 

Issue — Part^  Plaintiff — Sheriif  Remaining 
in  Possession — Place  of  Trial  —  Security  for 
Costs — Emecution  Creditor  —  Insolvency^]  — 
Where  the  claimant  is  in  possession  of  the 
goods  at  the  time  of  seizure,  the  execution 
creditor  is  made  plaintiff  in  the  interpleader 
issue  directed  on  the  sherifTs  application. 
And  this  rule  applies  where  the  claimant  is 
the  wife  of  the  execution  debtor,  and  the  goods 
are  seized  upon  the  premises  in  which  a  busi- 
ness is  carried  on  by  her  in  whch  she  is 
assisted  by  him,  but  in  which  he  has  no  in- 
terest. Where  the  goods  seized  were  manu- 
factured materials,  the  product  of  a  going 
concern,  a  direction  in  the  interpleader  order 
that  the  sheriff  should  continue  in  possession 
until  the  final  disposition  of  the  issue,  was 
upheld  against  the  contention  of  the  execu- 
tion creditor  that  the  sheriff  should  be 
directed  to  sell  the  goods,  or  the  claimant  to 
pay  into  Court  or  give  security  for  the  ap- 
praised value.  An  interpleader  issue  should 
ordinarily  be  tried  in  the  county  whei«  the 
goods  are  seised,  but  where  the  sheriff  is  to 
remain  in  possession  of  the  goods  of  a  going 
concern,  a  speedy  trial  is  so  important  that 
for  the  purpose  of  securing  it,  the  issue  may 
be  sent  to  another  county,  having  regard  to 
considerations  of  expense  and  convenience. 
Under  the  discretionary  powers  given  by  Rule 
1122,  the  execution  creditor,  being  in  insolvent 
circumstances,  may  be  ordered  to  give  secu- 
rity for  the  sherifirs  costs.  Farley  v.  Pedlar, 
21  Occ.  N.  294,  1  O.  L.  R.  570. 

Seourity  for  Goods — Sole  Bond  of  Char- 
tered Bank,] — The  sole  bond  (approved  by 
the  proper  officer  of  the  Court)  of  a  chart«^ 
bank,  the  claimant  of  the  goods  in  question 
in  an  interpleader,  is  sufficient  security  for 
the  forthcoming  of  the  goods :  it  is  not  neces- 
sary to  procure  sureties,  nor  to  give  proof 
by  affidavit  of  the  responsibility  of  the  bank. 
Ontario  Bank  v.  Merchants  Bank  of  Halifax, 
21  Occ.  N.  188,  1  O.  L.  R.  235. 

Sl&ares — Certificate  and  Transfer — Claim 
for  Damages — Parties  Out  of  Jurisdiction — 
Laches — Collusion.] — A  transfer  of  shares  in 
a  company  having  been  made,  the  transferor 
set  up  that  it  was  procured  by  fraud,  and  the 
transferor  and  transferee  each  brought  an 
action  against  the  company: — Held,  that  the 
company  were  entitled  to  relief  by  way  of 
interpleader,  notwithstanding  the  claim 
ai^ainst  them  for  damages  made  by  one  of  the 
claimants: — Held,  also,  that,  although  both 
claimants  were  out  of  the  province,  and  the 
company's  head  office  was  also  outside  of  the 
province,  there  was  jurisdiction  to  make  an 
interpleader  order,  the  claimants  themselves 
having  brought  the  company  into  the  juris- 
diction, and  the  documents  being  within  the 
jurisdiction: — Held,  also,  that  the  laches  of 
the  company  had  not  been  so  great  as  to  dis- 
entitle them  to  the  relief  claimed,  and  the 
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charge  of  collusion  between  the  company  and 
tlie  transferor  was  not  sustained : — Held,  also, 
that  the  transferee  was  entitled  to  have  pre- 
served to  him  any  claim  he  might  have  for 
damages  against  the  company.  In  re  Under- 
feed Htoker  Co.  of  America,  21  Occ.  N.  146, 
1   O.  L.  R.  42. 

Sheriff — Delau — Indemnity.]  —  A  delay  of 
three  weeks  after  receipt  of  the  claimant's 
notice  before  making  interpleader  application 
-will  not  disentitle  the  sheriff  to  relief,  unless 
the  party  objecting  has  been  prejudiced. 
Qu»re,  whether  a  sheriff  who  has  taken  in- 
demnily  from  one  of  the  parties  after  seizure 
^'ould  now  be  held  by  that  fact  alone  to  have 
lost  his  right  to  interplead: — -H^ld,  that  in 
any  event  it  is  not  oi>en  to  the  party  giving 
the  indemnity  to  take  such  objection.  Mc- 
Callum  V.  Schwan,  Oould  v.  Schwann  5  Terr. 
L.  R.  471. 

Sheriff — Goods  exigible  in  possession  of 
third  person — No  actual  seizure.  Brown  v, 
Markland  Publishing  Co.,  6  O.  W.  R.  142. 

Sheriff — Judgment  debtor  as  claimant — 
Seizure  of  building  under  fi.  fa.  goods  • — 
Annexation  to  freehold  —  Ebcemptions  Ordi- 
nance —  Homestead  exemption  —  Workshop. 
Eastern  Totonship8  Bank  v.  Drysdale  (N.W. 
T.),  2  W.  L.  R.  423. 

Sheriff — Seizure  —  Inconsistent  claims  to 
goods  seized — ^Form  of  order — Sale  of  goods 
by  sheriff — Separate  issues.  Nishei  v.  HiU, 
5  O.  W.  R.  155,  293,  337.  402. 

Sheriff — Seizure  of  goods  under  execution 
— Olaim  by  wife  of  execution  debtor — ^Right 
to  interpleader  order — ^Issue — ^Burden  of  proof 
— Parties — ^Plaintiff  in  issue.  Brownlee  v. 
Eada  (T.T.),  2  W.  L.  R.  123,  216. 

Stakeholder — ^Demand  and  refusal  of  in- 
demnity —  Replevin  —  Nominal  damages  — 
Costs.  McCdllum  v.  Williams  (N.W.T.),  1 
W.  L.  R.  257. 

Stakeholder  —  Promissory  notes  —  Pay- 
ment— Ck>sts.  Miller  v.  McCurdy,  6  O.  "W. 
R.  433. 

Stakeholder  —  Rival  Claimants  —  Issue 
— Plaintiff — Insurance  Moneys — Security  for 
Costs,'] — By  the  terms  of  an  insurance  policy 
it  was  made  payable  to  the  wife  of  the  in- 
sured, giving  her  name.  The  insured  had 
lived  for  many  years  in  this  province  with  a 
person  who  passed  as  his  wife,  and  by  whom 
he  had  a  family,  and  who  had  possession  of 
the  policy;  but  shortly  before  his  death  he 
made  a  will  whereby  he  left  the  policy  in 
question  to  a  person  of  the  same  name,  who 
resided  out  of  the  province,  whom  he  de- 
scribed as  his  wife,  and  to  a  daughter  by 
name.  In  directing  an  interpleader  issue  to 
try  the  right  to  the  policy,  it  was  ordered 
that  the  legatees  under  the  will  should  be 
plaintiffs,  and  they  were  not  required  to  give 
security  for  costs;  the  difficulty  having  been 
caused  by  the  deceased  himself,  it  might  be 
assumed  that  the  costs  of  all  parties  would  be 
made  payable  out  of  the  fund.  Bruce  v. 
Ancient  Order  of  United  Workmen,  25  Occ. 
N.  46k  4  O.  W.  R.  241. 

See  Attachment  of  Debts  —  Bills  of 
SajLB  akd  Chattel  Mobtgages — Chose  in 
Action  —  Assignment  of  —  Landlord  and 
Tenant — ^Tbial. 


INTEBSOOATOBIES. 

See   Discovery — Evidence — Parliamentary 

Elections. 


nriEBVEinioN. 

Inseriptioii. — Practice.] — ^When  an  inter- 
vener contests  the  demand  of  the  plaintiff, 
and  the  plaintiff  has  not  replied  to  the  inter- 
vention, he  cannot  inscribe  ex  parte  in  re- 
spect of  the  intervention  at  the  same  time  as 
in  respect  of  the  principal  action.  WUUam- 
son  V.  Yates,  6.Q.  P.  R.  300. 

Re-openins  of  Cause — Prelinyinary  Ex- 
ceptions— Deposit.] — An  intervenant  has  not 
the  right,  at  any  stage  of  the  case  and  without 
deposit,  to  re-open  it  on  questions  pleadable 
only  by  preliminary  exceptions.  Bisaillon  v. 
Cur4,  dc,  of  St.  Valentin,  4  Q.  P.  R.  191. 

Serrioe — Certificate  of  Prothonotary.]  — 
A  certificate  of  the  prothonotanr  stating  that 
an  Intervener  has  not  served  his  intervention 
within  three  days  after  its  filing,  will  be  set 
aside  on  motion  if  it  is  stated  that  the  par- 
ties have  received  a  copy  of  the  intervention, 
the  servioe  of  the  intervention  not  'Being 
necessary.  Montreal  Loan  and  Mortgage  Co. 
V.  Heirs  of  Mathieu,  6  Q.  P.  R.  459. 


nrroxiCATiHO  uqxtobs. 

Aotion  for  Prioe — License — Production — 
Pleading.] — ^The  plaintiff  was  a  grocer,  and 
sued  to  recover  the  amount  of  an  account  for 
intoxicating  liquors  sold.  The  defendant 
moved  for  an  order  that  the  plaintiff  should 
be  directed  to  declare  whether  at  the  time  of 
the  sale  of  such  beverages  he  had  a  license 
required  by  law,  and  to  produce  such  license: 
— Held,  that  the  plaintiff  was  not  obliged  to 
allege  that  he  was  the  holder  of  a  license  nor 
was  he  obliged  to  produce  one  as  long  as  the 
defendant  did  not  by  his  pleading  allege  that 
the  plaintiff  had  not  obeyed  the  law  upon 
this  point.  Martel  v.  Paquet,  5  Q.  P.  R. 
109. 

K.  W,  T.  Aot — Permit — Municipal  Ordi- 
nance—By-h^w — Licenses  —  Police  Regulation 
— Revenue — License  Fee.] — ^The  North- West 
Territories  Act,  R.  S.  C.  c.  50,  s.  92^  enacts, 
inter  alia,  that  no  intoxicant  shall  be  imported 
into  the  Territories,  or  be  sold,  exchanged, 
traded,  or  bartered,  or  had  in  possession 
therein,  except  by  special  permission  in  writing 
of  the  Lieutenant-Governor.  The  Municipal 
Ordinance  authorizes  municipal  councils  to 
make  by-laws  for  licensing,  regulating,  and 
governing,  inter  alia,  hotels,  places  of  public 
resort,  and  places  where  liquid  refreshments 
are  sold;  and  for  fixing  the  sum  to  be  paid 
for  a  license: — Held,  that  a  permit  from  the 
Lieutenant-Governor  did  not  dispense  the 
holder  from  a  compliance  with  a  municipal  by- 
law passed  under  the  above  mentioned  provi- 
sion of  the  Municipal  Ordinance : — ^Held,  that, 
assuming  that  the  power  to  impose  a  license 
under  the  Ordinance  was  intended  as  a  power 
to  make  a  police  regulation,  and  not  for  the 
purpose  of  raising  a  revenue  (but  semble, 
contra),  a  by-law  imposing  a  license  fee  of 
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promissory  note,  which  does  not  on  its  face 
bear  interest,  that  interest  would  be  lutyable 
on  it.  Dombroski  v.  Laliherti,  Q.  R.  27  S.  C. 
57. 

WLmtm  of — Chattel  mortgage — Interest  Act^ 
R.  S.  C.  c.  8— Express  waiver  of.  Dunn  y. 
Malone,  2  O.  W.  R.  1036.  6  O.  L.  R.  484. 

HeooTery  of — Debt — "  Time  Certain  " — 
Writinff.]  —  The  defendant  P.,  in  October, 
1889,  contracted  with  G.  to  build  certain 
fences  and  gates  along  the  line  of  the  G.  N. 
W.  Central  Railway,  and  associated  the  de- 
fendant M.  with  him.  They  sublet  the  con- 
tract to  the  plaintiffs  by  a  written  agreement 
which  provided  for  payment  to  the  plaintiffs 
as  follows:  "Estimates  for  the  said  work 
shall  be  made  monthly  by  the  engineer,  and 
shall  be  paid  forthwith  upon  same  being  paid 
to  said  P.  and  M.  by  said  company.'*  After 
payment  of  two  estimates  for  part  of  the 
plaintiffs'  work,  difficulties  arose,  and  the 
engineer,  to  prevent  the  bringing  of  an  action, 
withheld  further  estimates;  but  in  Septem- 
ber, 1891,  after  litigation  between  C.  and  the 
oompany  had  commenced,  P.  accepted  a  judg- 
ment against  the  company  for  the  balance 
due  to  him  by  C.  upon  his  fencing  contract. 
This  judgment,  however,  was  not  paid  until 
1898,  and  then  it  was  paid  without  interest: 
— Held,  that  the  plaintiffs  were  not  entitled 
to  interest  on  their  claim  before  action,  as  it 
was  not  payable  by  virtue  of  a  written  instru- 
ment at  a  time  certain  within  the  meaning  of 
3  &  4  Wm.  IV.  c.  42,  s.  28.  London,  Chat- 
ham, and  Dover  R.  W.  Co.  v.  South-Bastem 
R.  W.  Co.,  [1892]  1  Ch.  120,  followed. 
Judgment  in  20  Occ.  N.  859  varied.  Sinclair 
V.  Preston,  21  Occ.  N.  97,  13  Man.  U.R.  228. 


nrTESlTATIONAL  LAW. 

See  Ship. 


Contract — Debt  and  Time  Cer- 
tain—^ d  4  Wm.  IV,  c.  42,  «.  28.]— To  en- 
title a  creditor  to  interest  under  3  &  4  Wm. 

IV.  c.  42,  s.  28  (Imp.),  the  written  instru- 
ment under  which  it  is  claimed  must  shew  by 
its  terms  that  there  was  a  debt  certain  pay- 
able at  a  certain  time.  It  is  not  sufficient 
that  the  same  may  be  made  certain  by  some 
process  of  calculation  or  some  act  to  be  per- 
formed in  the  future.  Judgment  in  21  Occ. 
N.  97.  12  Man.  L.  R.  228,  affirmed.    Sinclair 

V.  Preston,  22  Occ.  N.  9,  31  S.  C.  R.  408. 


IHTEEIM  AUMONY. 


See  Husband  and  Wife. 


INTEBIM  INJUNCTION. 


See  Injunction. 


INTEBIOCXTTOBY  JTTDOKENT. 


See  Damages — Judgment. 


INTEBNATIONAL  BBIDOE. 


See  Assessment  and  Taxes. 


INTEBFLEASEB. 

Appliefttion  by.  Xhceoutor  -^  Adverse 
claims  to  estate — Delay  in  applying  for  pro- 
bate —  Discretion  —  Remedy.  Re  Smith  and 
Bennett,  2  O.  W.  R.  399. 

JuMiw — Party  Plaintiff — Sheriff  Remaininff 
in  Possession — Place  of  Trial  —  Security  for 
Costs — Emecution  Creditor — Insolvency^]  — 
Where  the  claimant  is  in  possession  of  the 
goods  at  the  time  of  seizure,  the  execution 
creditor  is  made  plaintiff  in  the  inteipleader 
issue  directed  on  the  sherifTs  application. 
And  this  rule  applies  where  the  claimant  is 
the  wife  of  the  execution  debtor,  and  the  goods 
are  seised  upon  the  premises  in  which  a  busi- 
ness is  carried  on  by  her  in  whcfa  shells 
assisted  by  him,  but  in  which  he  has  no  in- 
terest. Where  the  goods  seized  were  manu- 
factured materials,  the  product  of  a  going 
concern,  a  direction  in  the  interpleader  order 
that  the  sheriff  should  continue  in  possession 
until  the  final  disposition  of  the  issue,  was 
upheld  against  the  contention  of  the  execu- 
tion creditor  that  the  sheriff  should  be 
directed  to  sell  the  goods,  or  the  claimant  to 
pay  into  Court  or  give  security  for  the  ap- 
praised value.  An  interpleader  issue  should 
ordinarily  be  tried  in  the  county  where  the 
goods  are  seized,  but  where  the  sheriff  is  to 
remain  in  possession  of  the  goods  of  a  going 
concern,  a  speedy  trial  is  so  important  that 
for  the  purpose  of  securing  it,  the  issue  may 
be  sent  to  another  county,  having  regard  to 
considerations  of  expense  and  convenience. 
Under  the  discretionary  powers  given  by  Rule 
1122,  the  execution  creditor,  being  in  insolvent 
circumstances,  may  be  ordered  to  give  secu- 
rity for  the  sheriflPs  costs.  Farley  v.  Pedlar, 
21  Occ.  N.  294,  1  O.  L.  R.  570. 

Seevrlty  for  Goods — Sole  Bond  of  Char- 
tered BankJ\ — The  sole  bond  (approved  by 
the  proper  officer  of  the  Court)  of  a  chartered 
bank,  the  claimant  of  the  goods  in  question 
in  an  interpleader,  is  sufficient  security  for 
the  forthcoming  of  the  goods ;  it  is  not  neces- 
sary to  procure  sureties,  nor  to  give  proof 
by  affidavit  of  the  responsibility  of  the  bank. 
Ontario  Bank  v.  Merchants  Bank  of  Halifax, 
21  Occ.  N.  188,  1  O.  L.  R.  235. 

Shares — Certificate  and  Transfer  —  Claim 
for  Damages — Parties  Out  of  Jurisdiction^ 
Laches — Collusion,] — A  transfer  of  shares  in 
a  company  having  been  made,  the  transferor 
set  up  that  it  was  procured  by  fraud,  and  the 
transferor  and  transferee  each  brought  an 
action  against  the  company: — Held,  that  the 
company  were  entitled  to  relief  by  way  of 
interpleader,  notwithstanding  the  claim 
against  them  for  damages  made  by  one  of  the 
claimants: — Held,  also,  that,  although  both 
claimants  were  out  of  the  province,  and  the 
company's  head  office  was  also  outside  of  the 
province,  there  was  jurisdiction  to  make  an 
interpleader  order,  the  claimants  themselves 
having  brought  the  company  into  the  juris- 
diction, and  the  documents  being  within  the 
jurisdiction: — Held,  also,  that  the  laches  of 
the  company  had  not  been  so  great  as  to  dis- 
entitle them  to  the  relief  claimed,  and  the 
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charge  of  collusion  between  the  company  and 
the  transferor  was  not  snstained : — ^Held,  also, 
that  the  transferee  was  entitled  to  have  pre- 
served to  him  any  claim  he  might  have  for 
damages  against  the  company.  In  re  Under- 
feed moher  Co,  of  America,  21  Occ.  N.  146, 
1  O.   L.  R.  42. 

Sheriff — Delav — Indemnity,^  —  A  delay  of 
three  weeks  after  receipt  of  the  claimant's 
notice  before  making  interpleader  application 
will  not  disentitle  the  sheriff  to  relief,  unless 
the  party  objecting  has  been  prejudiced. 
Quaere,  whether  a  sheriff  who  has  taken  in- 
demni^  from  one  of  the  parties  after  seizure 
would  now  be  held  by  that  fact  alone  to  have 
lost  his  right  to  interplead: — >Hield,  that  in 
any  event  it  is  not  open  to  the  party  giving 
the  indemnity  to  take  such  objection.  Mc- 
Galium  V.  Schwan,  Oould  v.  Schwann  5  Terr. 
L.  B.  471. 

Sheriff — Goods  exigible  in  possession  of 
third  person — No  actual  seizure.  Brown  v. 
Markland  Publishing  Co.,  6  O.  W.  R.  142. 


f — ^Judgment  debtor  as  claimant — 
Seizure  of  building  under  fi.  fa.  goods  -— 
Annexation  to  freehold  —  Exemptions  Ordi- 
nance —  Homestead  exemption  —  Workshop. 
Eastern  Townships  Bank  v.  Drysdale  (N.W. 
T,),  2  W.  L.  R.  423. 

Slieriff — Seizure  —  Inconsistent  claims  to 
goods  seized — ^Form  of  order — Sale  of  goods 
by  sheriff — Separate  issues.  Nishet  v.  HilL 
5  O.  W.  R.  155.  293,  337.  402. 

Sheriff — Seizure  of  goods  under  execution 
— Claim  by  wife  of  execution  debtor — ^Right 
to  interpleader  order — Issue — ^Burden  of  proof 
— Parties — ^Plaintiff  in  issue.  Brownlee  v. 
Eads  (T.T.).  2  W.  L.  R.  123,  216. 

Staheholder — Demand  and  refusal  of  in- 
demnity —  Replevin  —  Nominal  damages  — 
Costs.  McCallum  v.  Williams  (N.W.T.),  1 
W.  L.  R.  257. 

Staheholder  —  Promissory  notes  —  Pay- 
ment— Ck)8ts.  MiUer  v.  McCurdy,  6  O.  W. 
B.  433. 

Stakeholder  —  Rival  Claifnants  —  Issue 
— Plaintiff — Insurance  Moneys — Security  for 
Costs.^ — By  the  terms  of  an  Insurance  policy 
it  was  made  payable  to  the  wife  of  the  in- 
sured, giving  her  name.  The  insured  had 
lived  for  many  years  in  this  province  with  a 
person  who  passed  as  his  wife,  and  by  whom 
he  had  a  family,  and  who  had  possession  of 
the  policy;  but  shortly  before  his  death  he 
made  a  will  whereby  he  left  the  policy  in 
question  to  a  person  of  the  same  name,  who 
resided  out  of  the  province,  whom  he  de« 
scribed  as  his  wife,  and  to  a  daughter  by 
name.  In  directing  an  interpleader  issue  to 
try  the  right  to  the  policy,  it  was  ordered 
that  the  legatees  under  the  will  should  be 
plaintiffiB,  and  they  were  not  required  to  give 
security  for  costs;  the  difficulty  having  been 
caused  by  the  deceased  himself,  it  might  be 
assumed  that  the  costs  of  all  parties  would  be 
made  payable  out  of  the  fund.  Bruee  v. 
Ancient  Order  of  United  Workmen,  25  Occ. 
N.  45k  4  O.  W.  R.  241. 

See  Attachment  of  Debts  —  Bills  of 
Saue  and  Chattel  Mobtgagbs — Chose  tn 
Acnoif  —  AssioNicBNT  OF  —  Landlord  and 
Tenant — ^Tbial. 


INTEBKOOATOBIES. 

See   Discovery — Evidence — Pabliamentaby 

Elections. 


IHTEEVEirriON. 

I&soription — Practice,} — When  an  inter- 
vener contests  the  demand  of  the  plaintiff, 
and  the  plaintiff  has  not  replied  to  the  inter- 
vention, he  cannot  inscribe  ex  parte  in  re- 
spect of  the  intervention  at  the  same  time  as 
in  respect  of  the  principal  action.  WilUam- 
son  V.  Yates,  6.Q.  P.  R.  300. 

Re-openins  of  Cause — Preliminary  Ex- 
ceptions— Deposit,] — ^An  intervenant  has  not 
the  right,  at  any  stage  of  the  case  and  without 
deposit,  to  re-open  it  on  questions  pleadable 
only  by  preliminary  exceptions.  BisaiUon  v. 
CurS,  rfc,  of  St.  Valentin,  4  Q.  P.  R.  191. 

Serrioe — Certificate  of  Prothonotary.]  — 
A  certificate  of  the  prothonotary  stating  that 
an  intervener  has  not  served  his  intervention 
within  three  days  after  its  filing,  will  be  set 
aside  on  motion  if  it  is  stated  that  the  par- 
ties have  received  a  copy  of  the  intervention, 
the  servdoe  of  the  intervention  not  'Being 
necessary.  Montreal  Loan  and  Mortgage  Co. 
V.  Beirs  of.  Mathieu,  6  Q.  P.  R.  459. 


DTTOXICATIHO  UQXTOBS. 

Aotion  for  Price — License — Production — 
Pleading.] — ^The  plaintiff  was  a  grocer,  and 
sued  to  recover  the  amount  of  an  account  for 
intoxicating  liquors  sold.  The  defendant 
moved  for  an  order  that  the  plaintiff  should 
be  directed  to  declare  whether  at  the  time  of 
the  sale  of  such  beverages  he  had  a  license 
required  by  law,  and  to  produce  such  license : 
— Held,  that  the  plaintiff  was  not  obliged  to 
allege  that  he  was  the  holder  of  a  license  nor 
was  he  obliged  to  produce  one  as  long  as  the 
defendant  did  not  by  his  pleading  allege  that 
the  plaintiff  had  not  obeyed  the  law  upon 
this  point.  Martel  v.  Paquet,  5  6.  P.  R. 
109. 

N.  W.  T,  Act— Permit — Municipal  Ordi- 
nance—By-law— Licenses  —  Police  Regulation 
— Revenue — License  Fee.] — ^The  North- West 
Territories  Act,  R.  S.  C.  c.  50,  s.  92,  enacts, 
inter  alia,  that  no  intoxicant  shall  be  imported 
into  the  Territories,  or  be  sold,  exchanged, 
traded,  or  bartered,  or  had  in  possession 
therein,  except  by  special  permission  in  writing 
of  the  Lieutenant-Governor.  The  Municipal 
Ordinance  authorizes  municipal  councils  to 
make  by-laws  for  licensing,  regulating,  and 
governing,  inter  alia,  hotels,  places  of  public 
resort,  and  places  where  liquid  refreshments 
are  sold;  and  for  fixing  the  sum  to  be  paid 
for  a  license: — Held,  that  a  permit  from  the 
Lieutenant-Grovernor  did  not  dispense  the 
holder  from  a  compliance  with  a  municipal  by- 
law passed  under  the  above  mentioned  provi- 
sion of  the  Municipal  Ordinance : — ^Held,  that, 
assuming  that  the  power  to  impose  a  license 
under  the  Ordinance  was  intended  as  a  power 
to  make  a  police  regulation,  and  not  for  the 
purpose  of  raising  a  revenue  (but  semble, 
contra),  a  by-law  imposing  a  license  fee  of 
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$100  was  valid  as  against  the  objection  that 
the  fee  was  excessive.  Hegina  v,  tialterio, 
ICegina  v.  McKenzte^  Hegina  v.  TumuUv^  11 
Occ  N.  27,  1  Terr.  L.  B.  301. 

See  Canada  Temperance  Act — Consti- 
tutional Law  —  Cbiminal  IiAW  —  Liquob 
License  Act. 


nriKA  VIRES. 

See  Constitutional  Law. 


DTTEHTION. 


See  Patent  fob  Invention. 


iliVEHTOBY. 


Bee   SuBBOOATB   Coubts. 


See  Tbusts  and  Tbustees. 


ntBEOTTLABITY. 

See  Abbest — ^Bills  of  Sale  and  Chattei. 
Mobtoaoes — Wbit  of  Summons. 


JOINBES  OF  CAUSES  OF  ACTIOIT. 

See  Pabties — ^Plbadino. 


JOINBEB  OF  ISSTTE. 

See  Pleading. 


:/./.!.] 


JOnrSEB  OF  PABTIES. 


See  Pabties. 


JOINT  UABUnY. 

See  Way. 


JOINT  TENANTS. 

See  E3STATE. 


JUDGE  OF  mOH  COUBT. 

See  Appeal. 


JUDGMENT. 

L  Default  Judgment,  824. 
II.  FoBEiGN  Judgment,  825. 

III.   INTEBLOCUTOBY   OF    FiNAL,   829. 

IV.  Opening  up.  Rescinding,  and  Vabt- 
ing,  829. 

y.  Reoistbation  OF,  835. 

VI.  SuMMABY  Judgment,  835. 

VII.  Otheb  Cases.  841. 

I.  Defaxtlt  Judgment. 

Debt — IntertBt  —  Unliquidated  Demand  — 
Irregularity.^ — ^Where  in  an  action  for  a  debt 
or  liqnidated  demand,  there  is  also  a  claim  for 
interest  as  accruing  prior  to  the  issue  of  the 
writ,  but  no  allegation  in  the  statement  of 
claim  of  any  contract,  express  or  implied,  to 
pay  it,  it  cannot,  being  an  unliquidated  de- 
mand, be  included  in  a  judgment  signed  by 
default  under  Rule  90.  Such  judgment  will 
be  set  aside  as  irregular.  Etoing  v.  Latimer^ 
5  Terr.  L.  R.  499. 

DUmissal  of  Aotion — Default  af  Plain- 
tiff — Application  hy  Plaintiff  for  Relief — Ser- 
vice on  Defendant's  Solicitor — Duration  of 
Retainer  —  Absent  Defendant.]  —  On  20th 
December,  1904,  the  usual  praecipe  order  for 
security  for  costs  was  taken  out  and  served. 
Owing  to  a  change  in  the  firm  of  plaintiff 
solicitors,  the  order  was  not  complied  with ; 
and  on  l8th  January,  1905,  an  order  issued 
under  Rule  1203  dismissing  the  action  with 
costs;  but  no  judgment  was  entered  or  costs 
taxed.  On  23rd  January  this  order  came 
to  the  knowledge  of  plaintiffs*  solicitors ;  they 
at  once  moved  under  Rule  358  to  be  allowed 
to  put  in  security  and  proceed  with  the  action. 
Notice  of  this  motion  was  served  on  defend- 
ant's solicitor  (as  appeared  by  admission  in- 
dorsed thereon).  But  on  the  return  of  the 
motion  on  28tb  January,  he  stated  that  de- 
fendant had  been  informed  by  him  that  the 
action  had  been  dismissed,  and  that  defendant 
had  left  the  province,  without  giving  any. 
address;  and  that  the  solicitor  did  not  con- 
sider himself  any  longer  entitled  to  act: — 
Held,  wherever  a  judgment  has  been  entered 
on  default  of  either  party,  a  possible  remedy 
is  provided  by  Rule  358 ;  and  that,  so  long  as 
that  Rule  can  be  invoked,  the  action  is  still 
pending.  In  all  such  cases  the  motion  has  to 
be  made  in  the  action,  which  must  therefore 
be  viewed  as  still  penaing— otherwise  no  mo- 
tion could  be  made — and  the  only  remedy 
would  be  by  petition,  if  any  remedy  existed. 
Then  it  follows  that  if  the  action  is  pending, 
the  solicitor  on  the  record  is  still  Bolidtor 
until  a  change  has  been  made  as  directed  in 
Rule  335.  [See  Newcombe  v.  Mclruhan,  11 
P.  R.  461.— Ed.]  Muir  v.  Oainane,  5  O.  W. 
R.  324^  6  O.  W.  R.  64,  10  O.  W.  R.  867, 
See  also  6  O.    W.  R.  383.  844. 

Failure  to  Ooatply  with  Ox^er  for 
Seeiuity  for  Costs-— Judgment  issued  ex 
parte — ^Terms  of  order — ^Motion  to  set  aside 
judgment — Merits.  Thomas  v.  Clark  (Y.T.), 
1  W.  L.  R.  512,  2  W.  li.  R.  126. 

I«eaTe  to  Defend  —  Solicitor's  Slip  — 
Merits — Discretion  of  Judicial  Officer  —  Ap- 
peaL] — When  a  judgment  is  regularly  entered 
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in  default  of  a  defence,  a  geod  defence  on  the 
merits  should  be  shewn  on  an  application  to 
set  it  aside  and  allow  a  defence  to  be  filed, 
even  if  it  was  by  the  error  of  the  clerk  of 
the  defendant's  solicitor,  in  not  carrying  out 
liis  instructions,  that  the  defence  intended 
i^as  not  filed  in  time.  Watt  7.  Barnett,  3 
Q.  B.  D.  363,  approved.  Where,  however,  the 
referee  has  exercised  his  discretion  in 
favour  of  the  defendant  and  made  an  order 
giving  leave  to  defend,  such  order  should  not 
be  reversed  on  appeal,  although  the  Judge 
cannot  find  that  any  defence  on  the  merits 
has  been  shewn.  Moore  v.  Kennedy,  12  Man. 
li.  R.  173,  followed.  McCaul  v.  Christie,  15 
Man.  L.  R.  358,  1  W.  L.  R.  33^. 

Motion  to  Sot  Asido — Defence — Coun- 
terclaim — Security  tor  costs  —  Summons  or 
notice  of  motion — Affidavit  of  merits — Secu- 
rity in  hands  of  defendants.  Moyie  Lumber 
and  MUUng  Co.  v.  May  (N.W.T.),  1  W.  L. 
R.  152. 

Motion  to  Sot  Asido — Defence  on  merits 
— ^Delay  in  moving — ^Terms — Costs.  OUlard 
v.  McKinnoH,  6  O.  W.  R.  365. 

Motion  to  Sot  Asido  Ordor  Bis- 
•— <"*<^r  Ao^on  —  Default  of  security  for 
costs— Rule  1203.  Sparrow  v.  Blue  Ribhon 
1  heatrical  Co.,  6  O.  W.  R.  389. 


Jndioatn — Judgment  for  Defendant 
hy  Default  at  Trial — rJev)  Action  for  Same 
Cause — Proof  of  Identity,] — A  judgment  in 
favour  of  the  defendants  in  default  of  the 
plaintiff's  appearance  at  the  trial,  under  O. 
Si,  r.  29,  is  to  be  considered  a  dismissal  of 
the  action  on  the  merits,  and  when  set  up  as 
a  defence  in  a  second  action  in  respect  of 
the  same  subject  matter,  which  may  be  estab- 
lished by  the  specially  indorsed  writ  in  the 
fifst  action,  is  a  bar.  The  proper  course  for 
the  plaintiff  was  to  have  applied  to  the  Judge 
who  heard  the  cause  to  set  aside  the  judgment 
and  for  a  re-hearing.  Mumford  v.  Acadia 
Powder  Co,,  37  N.  S.  Reps.  375. 

TiMo  for  Filing  Bof onoo — Computation 
— ^Yacation — Sunday  —  Irregularity.  Hundley 
V.  Scott  and  Warren  (N.W.T.),  2  W.  L.  R. 
341. 

Want  of  Jnriodiotion  Rationo  Por- 
•oaao  Vol  I*ooi — Waiver — Duty  of  Court,] 
— Want  of  jurisdiction  ratione  personse  vel 
loci  is  only  waived  by  the  appearance  of  the 
defendant  and  his  default  to  plead  it  within 
the  delays ;  it  does  not  give  a  Court  power  to 
condemn  by  default  a  defendant  improperly 
summoned.  If  want  of  jurisdiction  Is  pleaded 
on  appeal  by  the  defendant,  the  duty  of  the 
Court  is  to  put  the  parties  out  of  Court,  re- 
serving the  plaintiff  his  recourse  before  the 
competent  tribunal.  Canttdian  General  Elec- 
tric Co,  V.  Canada  Wood  Manufacturing  Co,, 
7  Q.  P.  R.  140. 

See  Dismissal  of  Action — ^Wsrr  of  Sum- 
mons. 


II.  FosEiON  Judgment. 

Aotion  on  —  Defence  —  Defendant  not 
served  with  process  in  original  action — Find- 
ing of  fact — ^Leave  to  amend — Original  cause 
of  action— ^Parties.  Bank  of  Montreal  v. 
Morrison,  5  O.  W.  R.  90,  540, 


Aotion  on — Defence — ^Fraud — Evidence  to 
sustain.  Anderson  Produce  Co.  v.  Neshitt,  1 
O.  W.  R.  81S.  2  O.  W.  R.  430. 

Aotion  on — Defence — Non-service  of  Pro- 
cess in  Original  Action — Plettding — Reply,] — 
The  declaration  charged  that  the  defendant 
was  indebted  to  the  plaintiff  in  $826,  by 
virtue  of  a  judgment  recovered  in  the  Superior 
Court  of  the  District  of  M.,  in  the  Province 
of  Q.  Plea,  that  the  defendant  was  not  per- 
sonally served  with  the  first  process  in  the 
suit  within  the  jurisdiction  of'  the  Court 
where  the  judgment  was  obtained,  aod  that 
the  defendant  was  never  indebted  to  the 
plaintiff  in  the  claim  on  which  the  jifdgment 
was  obtained.  Replication  that  the  contract 
on  which  the  judgment  was  recovered  was 
made  at  M.,  within  the  jurisdiction  of  the 
Superior  Court  of  the  district  of  M. ;  that  the 
said  Court  had  jurisdiction  of  the  subject 
matter  of  the  said  suit,  and  the  said  judgment 
was  regularly  obtained  according  to  the  prac- 
tice of  the  said  Court,  and  that  the  sum  men- 
tioned in  the  said  judgment  and  ordered  to  be 
paid  is  justly  and  truly  due  and  payable  by 
the  defendant  to  the  plaintiff.  Demurrer  to 
the  replication,  and  notice  of  objection  to  the 
plea: — Held,  that  the  plea  as  an  allegation 
that  the  enforcement  of  the  judgment  by  this 
Court  was  contrary  to  natural  justice,  was 
bad,  as  it  did  not  negative  the  existence  of  all 
facts  which,  if  proved,  would  render  the  judg- 
ment enforceable,  that  it  was  not  sufficient  to 
enable  the  defendant  to  go  into  the  merits  of 
the  original  cause  of  action  under  C.  S.  c.  48, 
as  it  did  not  set  out  the  cause  of  action.  That 
the  replication  was  bad,  as  it  did  not  join 
issue  on  the  conclusion  of  the  plea  **  never 
indebted,"  and  merely  reiterated  in  another 
form  the  right  to  enforce  the  judgment. 
Shearer  v.  McLean,  36  N.  B.  Reps.  284, 

Aotion  on — Defences  Set  Up  in  Originai 
Action — Motion  to  Strike  Out  —  Embarrass- 
ment— Delay.] — The  defences  that  may  be  set 
up  in  an  action  in  Manitoba  an  a  foreign 
judgment  by  virtue  of  s.-s.  (1)  of  s.  38  of  the 
King's  Bench  Act,  R.  S.  M.  1902,  c.  40,  are 
not  limited  to  such  as  might  have  been,  but 
were  not,  pleaded  in  the  original  action,  but 
include  such  as  were  actually  pleaded  there, 
subject  to  the  power  of  the  Court  or  a  Judge 
to  strike  them  out  on  the  ground  of  embarrass- 
ment or  delay;  and  a  motion  to  strike  out 
defences  was  refused.  Gault  v.  McNabb,  1 
Man.  L.  R.  35,  distinguished.  Meyers  v. 
Prittie,  1  Man.  Lu  R.  27,  not  followed. 
British  Linen  Co.  v.  McEwan.  8  Man.  L.  R. 
99,  discussed.  Rickey  v.  Legresley,  15  Man. 
L.  R.  304.  1  W.  L.  R.  546. 

Aotion  on — Jurisdiction  of  foreign  Court 
—  State  Court  —  Subject  of  "  country  *'  — 
Resident  of  another  country — Submitting  to 
jurisdiction.  Dakota  Lumber  Co.  v.  Rinder- 
knecht  (N.W.T.),  1  O.  W.  R.  481,  2  W.  L. 
R.  86,  275, 

Aotion  on — Equitable  Relief — Declaratory 
Judgment  —  Simple  Contract  Creditor  — 
Statute  of  Limitations.] — A  creditor  under  a 
Quebec  judgment  asked  a  declaration  that  the 
judgment  debtor  was  beneficial  owner  of  a 
certain  claim  against  the  Dominion  govern- 
ment : — Held,  that  being  in  this  province  in 
the  position  of  a  simple  contract  creditor  he 
was  not  entitled  to  such  relief,  for  the  same 
'  reasons  which  debar  a  simple  contract  creditor 


827 


JTTDOHEHT. 


828 


from  taking  garnishee  proceedings  or  prooeed- 
ings  for  equitable  execation ;  and  also  becanse, 
the  daim  being  one  against  the  Grown,  no 
consequential  relief  was  or  could  be  asked. 
Held,  also,  that  the  judgment,  being  more 
than  six  years  old,  would  under  ordinary  cir- 
cumstances have  become  barred ;  but  since  the 
judgment  debtor  was  not  at  the  time  of  the 
recovery,  nor  had  been  since,  in  this  pro- 
vince, the  plaintiffs  remedy  was  saved  by  R. 
S.  O.  1897  (vol.  3)  c.  324.  s.  40.  Stewart  v. 
Guihord,  23  Occ.  N.  242,  6  O.  L.  R.  262,  2 
O.  W,  R.  168,  554. 

Aotion  on — LU  Pendens — SinUlstr  Action 
t»  Another  Province,} — ^A  judgment  rendered 
in  a  province  of  the  Dominion  other  than  the 
province  of  Quebec  will  not  be  considered  as 
a  judgment  rendered  in  a  foreign  country,  and 
the  Quebec  Courts  are  obliged  to  recognize  a 
judgment  so  pronounced  if  it  is  in  accordance 
with  the  provisions  of  art.  211,  G.  P.  2.  A 
defendant  bv  a  plea  of  lis  pendens  may  ex- 
cept to  a  suit  begun  in  the  province  of  Quebec 
by  alleging  that  a  suit  of  the  same  nature, 
between  the  same  parties,  and  for  the  same 
cause  of  action,  is  pending  in  another  pro- 
vince of  the  Dominion.  3.  But,  if  the  action 
has  no  object  but  to  have  the  judgment  ren- 
dered in  another  province  of  the  Dominion  de- 
clared executory,  the  fact  that  the  plaintiff 
has  set  up  a  like  cause  of  action  in  another 
province,  and  that  it  is  actually  pending,  does 
not  justify  a  plea  of  lis  pendens,  provided 
that  the  Gourt  is  not  asked  to  pronounce  upon 
the  cause  of  action,  but  only  to  state  that  the 
judgment  has  been  regularly  obtained.  Black- 
ioood  V.  Percivah  22  Occ.  N.  417,  5  Q.  P.  R. 
110,  Q.  R.  23  S.  G.  5. 

Action  on — Motion  for  summary  judg- 
ment— Defence.  Uhambre  v.  Qundy,  2  O.  W. 
R.  243,  244. 

Aotion  on — Plea  to— Damages  not  DueJ] 
— A  defendant  who  is  sued  upon  a  foreign 
judgment  declaring  a  contract  to  be  executory 
and  awarding  daidages  by  reason  of  its  non- 
execution,  may,  notwithstanding  such  judg- 
ment, by  virtue  of  arts.  Ill  and  202,  C.  P., 
plead  to  the  allegation  of  the  debt  in  the 
declaration,  that  the  damages  claimed  are  not 
due  and  give  the  grounds  for  such  conclusion. 
Reid  V.  McCurry,  4  Q.  P.  R.  251. 

Aotion  on — Pleading — Declaration  —  Ori- 
ginal Cause  of  Action.]  —  An  action  was 
brought  in  the  province  of  Quebec  uoon  a 
foreign  judgment.  The  defendant  made  an 
exception  to  the  form,  upon  the  ground  that 
the  plaintiff  had  failed  to  indicate  the  causes 
of  action  in  the  suit  in  which  the  judgment 
had  been  rendered: — Held,  that  the  plaintiff 
bringing  an  action  upon  a  foreign  judgment 
is  not  bound  to  state  the  grounds  of  the  ori- 
ginal action,  where  it  is  shewn,  by  the  certi- 
ficate of  the  clerk  of  the  Gourt  by  which  the 
judgment  was  rendered,  that  the  claim  sued 
on  was  personally  served  on  the  defendant, 
together  with  the  writ  of  summons  in  the 
action  in  which  the  foreign  judgment  was 
rendered.  Smith  v.  Beaubieny  22  Occ.  N. 
419. 

Aotion  on  —  Pleading — ^Defence — ^False 
testimony  in  foreign  Gourt — Jurisdiction  of 
foreign  Gourt  —  Gounterclaim  —  Original 
cause  of  action  —  Jury  notice.  HalU>ck  v. 
Orillia  Emport  Lumber  Co.,  6  O.  W.  R.  597. 


Aotion  on  —  Proof  of  judgment — Seal 
of  foreign  Gourt — Gertificate  of  Clerk — ^Proof 
of  identity  of  plaintiffiB.  Stephens  v.  OUen 
(N.W.T.),  1  W.  L.  R.  572. 

Aotion  on  —  Statute  of  Limitations — 
Absence  of  defendant  beyond  seas — G.  O. 
(Y.T.)  c.  29,  s.  1—21  Jac.  I.— 4  &  5  Anne 
— Construction  —  Repeal.  United  State* 
Saving  and  Loan  Co,  v.  Rutledge  (Y.T.), 
2  W.  L.  R.  471. 

Aotion  on  —  Proof  of — Exemplification 
—  Void  Contract  —  Company  —  Extra-terri- 
torial Contracts  of  Carriage,] — ^A  defaurlt 
judgment  obtained  in  a  foreign  jurisdiction, 
though  liable  to  be  set  aside  so  long  as 
it  stands,  is  "  final  and  conclusive,'*  within 
the  meaning  of  that  expression  as  applied 
to  foreign  judgments,  and  consequently  it 
may  be  sued  on  in  this  province.  In  an 
action  on  a  foreign  judgment  the  defendant 
is  entitled  to  challenge  the  validity  oT  the 
judgment  on  the  ground  that  it  is  manifestly 
erroneous,  such  as  being  founded  on  an  ex 
facie  void  contract.  The  province  may  create 
a  company  with  power  to  undertake  extra- 
territorial contracts  of  carriage,  and  so  it 
is  not  ultra  vires  of  a  company  incorporated 
in  British  Columbia  to  contract  to  carry 
goods  from  British  Columbia  to  a  point  in  the 
Yukon  Territory.  Per  Martin,  J.: — An  ex- 
emplification of  judgment  under  the  seal  of 
the  Gourt  in  which  the  judgment  was  pro- 
nounced, is  equivalent  to  the  original  judg- 
ment exemplified,  and  notice  under  the  E3vi- 
dence  Act  of  intention  to  produce  it  in 
evidence  is  unnecessary.  Boyle  v.  Victoria 
Yukon  Trading  Co.,  22  Occ.  N.  377,  9  B.  O. 
R.  213. 

Aotion  on,  in  Ontario  —  Original  Con- 
sideration— Ontario  Judicature  Act — Promo- 
ter of  Company — Loan  to — Personal  Liabili- 
ty.] — ^Under  the  Ontario  Judicature  Act,  as 
before  it,  the  declaration  in  an  action  on  a 
foreign  judgment  may  include  courts  claiming 
to  recover  on  the  original  consideration.  A 
promoter  of  a  joint  stock  company  borrowed 
money  for  the  purposes  of  the  company,  giv- 
ing his  own  note  as  security.  The  lender 
was  informed  at  the  time  of  the  manner 
in  wEich  the  loan  was  to  be,  and  was,  ap- 
plied:— ^Held,  that,  as  the  company  did  not 
exist  at  the  time  of  the  loan,  it  could  not  be 
the  principal  debtor,  nor  the  borrower  a  mere 
guarantor.  The  latter  was,  therefore,  pri- 
marily liable  for  repajrment  o¥  the  loan. 
Judgment  of  the  Court  of  Appeal,  27  A.  R. 
96,  20  Occ.  N.  57,  affirmed.  Bugbee  v.  Cler- 
gue,  21  Occ.  N.  136;  S.C,  sub-nom,  Clergue 
V.  Humphrey,  31  "S.  G.  R.  66. 

Warrant  of  Attorney  —  Confession  — 
Jurisdiction — Residence  of  Defendemt.] — ^The 
general  rule  is,  that  a  judgment  valid  by  the 
law  and  practice  of  the  state  where  it  is 
rendered  or  confessed,  may  be  sued  upon  as  a 
ground  of  action  in  any  other  state.  A  judg- 
ment by  confession  is  an  instance  of  a  party 
voluntarily  submitting  himself  to  the  juris- 
diction of  the  Court,  whereby  competence  is 
acquired  to  deal  with  the  matter  submitted : — 
Held,  that  a  judgment  recovered  in  the  State 
of  Pennslyvania,  after  the  defendant  has 
ceased  to  be  a  resident  of  that  State,  upon 
a  warrant  of  attorney  executed  there,  was 
valid,  and  that  the  Courts  there  had  jurisdic- 
tion to  deal  with  the  matter.  Ritter  v.  Fair- 
field, 21  Occ.  N.  73,  32  O,  R.  360. 
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III.  INTEBLOCUTOBY  OB  FINAL. 

Interim  Injuaotion — Leave  to  Appeal.] 
— ^The  judgment  granting  an  interlocatory 
injunction  does  not  fall  under  Art.  46,  C. 
P.,  and  leave  to  appeal  therefrom  will  not 
be  granted.  WHght  v.  City  of  HuU,  4  Q.  P. 
R.   52. 

BeTooatioiL  of  Stay  of  Ezeontion  — 

JLeave  to  Appeal.} — ^An  interlocutory  judgment 
is  one  which  is  rendered  in  a  cause  between 
the  institution  of  the  suit  and  the  final  judg- 
ment therein,  and  is  given  in  an  intermediatb 
state  of  the  cause  on  some  intermediate 
^  question  before  the  final  decision.  A 
judgment  revoking  the  stay  of  execution 
previously  ordered  by  the  Court,  and 
ordering  the  bailiff  to  proceed  with  the 
execution  of  the  property  seized,  is  a  final 
judgment,  and  a  petition  for  leave  to  appeal 
therefrom  cannot  be  granted.  Shannon  v. 
Turffeon,  4  Q.  P.  R.  45. 


IV.  Opening  up.  Rescinding,  and  Vabying. 

AetioB — Petition  —  Fraud — Affidavit.] — 
The  revocation  of  a  judgment  may  be  de- 
manded by  a  direct  action,  while  it  may  also 
be  effected  by  means  of  a  petition.  2.  One 
who  attacks,  on  the  ground  of  fraud,  a 
judgment  against  him,  and  alleges  that  it 
causes  him  serious  prejudice,  is  not  obliged 
to  make  it  appear  in  his  declaration  that, 
but  for  the  alleged  fraud,  the  judgment  would 
have  been  different  from  what  it  is.  3.  A 
petition  should  be  accompanied  by  an  affidavit, 
but  if,  upon  an  inscription  in  law  against  a 
direct  action,  the  absence  of  such  affidavit  is 
not  set  up  as  a  ground,  the  Court  cannot, 
of  its  own  motion,  take  notice  of  the  absence 
of  the  affidavit.  Charette  v.  LeveilU,  4  Q. 
P.  R.  310. 

AetioB  to  Annul — Fraud  —  Parties  — 
Creditors.] — A  decree,  lik'e  a  contract,  may 
be  attacked  for  fraud  by  a  par^  interested. 
2.  An  action  to  annul  a  decree  is  subject  to 
the  same  rules  as  an  action  to  set  aside 
a  conveyance,  and,  in  the  same  way,  enures 
to  the  benefit  of  all  the  creditors  interested. 
McNally  v.  Prifontaine,  4  Q.  P.  R.  125. 

Action  to  Set  Aside  Assignment  of 
Salary  —  Previous  garnishing  proceeding 
in  Division  Court — ^Res  Judicata  —  Fraud  — 
False  testini^ny.  Johnston  v.  Barkley,  4 
O.  W.  R.  463,  6  O.  W.  R.  549,  10  O.  L.  R. 
724. 

Action  to  Set  Aside  Jndgnient — Juris- 
diction— Fraud  —  Pleading.] — Where  a  judg- 
ment has  been  obtained  by  fraud,  the  Court 
has  jurisdiction,  in  a  subsequent  action 
brought  for  that  purpose,  to  set  the  judgment 
aside;  but  a  statement  of  claim  alleging  that 
"the  plaintiff  believeiB  and  charges  the  fact 
to  be  that  no  service  of  the  writ  of  summons 
in  the  said  action  was  ever  made  upon  him, 
and  that  the  said  liability  of  the  plaintiff 
to  the  defendants  and  co-indorser  was  satis- 
fied and  discharged  either  prior  .or  subsequent 
to  the  institution  of  said  action,  as  defend- 
ants well  knew  at  the  time,  is  insufficient  as 
not  alleging  that  the  judgment  in  question 
was  obtained  by  fraud,  or,  if  it  can  be 
held  to  do  so,  as  not  positively  averring  the 


recovery  of  the  judgment  against  the  plain- 
tiff, which  is  also  essential.  Richards  v. 
WUliams,  11  B.  C.  R.  122,  1  W.  L.  R.  9. 

Amending  Jndgnient  after  Entry  — 

Costs  —  Practice  —  Supreme  Court  of  Can- 
ada.]— ^The  minutes  of  judgment  as  settled  by 
the  registrar  directed  that  the  appellants' 
costs  should  be  paid  out  of  certain  moneys 
in  Court,  and  in  this  form  the  judgment  was 
duly  entered  and  certified  to  the  clerk  of 
the  Court  below.  Subsequently  it  was  made 
to  appear^  that  there  were  no  moneys  in 
Court  available  to  pay  these  costs,  and  upon 
the  application  of  the  appellants  the  Court 
amended  the  judgment,  directing  that  the 
costs  of  the  appellants  should  be  paid  by  the 
respondents  forthwith  after  taxation.  Letour- 
neau  v.  Carbonneau,  35  S.  C.  R.  701. 

Amendment  -^  Ez  parte  application  — 
Changing  personal  into  proprietary  judgment 
— Leave  to  amend — ^Rescinding  order.  Bol-^ 
ster  V.  Booth,  2  O.  W.  R.  890. 

Application  to  Vary  —  Costs.] — ^The 
defendant  K.,  an  auctioneer,  advertised  at  the 
instance  of  the  defendant  M.  certain  land 
for  sale  at  public  auction  claimed  by  the 
plaintiff  and  M.  This  suit  was  brought  for 
an  injunction  restraining  the  sale  and  for  a 
declaration  of  title.  An  interim  injunction 
was  granted.  An  ejectment  action  was  also 
brought  by  the  plaintiff  against  M.  in  respect 
of  the  same  land,  and  judgment  therein  was 
given  for  the  plaintiff.  ~  The  defendants  ap- 
peared by  the  same  solicitor  and  joined  in 
their  answer  in  this  suit.  At  the  hearing 
a  decree  was  made  against  the  defendants 
with  costs.  K.  now  applied  to  vary  the  de- 
cree so  far  as  it  ordered  him  to  pay  costs, 
alleging  that  since  putting  in  his  answer 
he  had  had  nothing  to  do  with  the  conduct 
of  the  suit,  believing  himself  to  be  but  a  nom- 
inal defendant,  and  his  co-defendant  to  be 
responsible  for  the  defence: — Held,  that  the 
application  should  be  refused,  but  without 
costs.    Robertson  v.  Kerr,  23  Occ»  N.  266. 

Consent  ■■ —  Misrepresentations — M<*tio«i 
to  stay — ^Motion  to  vacate — ^Forum.  Domin- 
ion Syndicate  v.  Oshawa  Canning  Co.,  2  O. 
W.  R.  674. 

Consent  Judgment  —  Setting  Aside.! — 
A  judgment  declaring  the  contestation  to  an 
opposition  maintained  by  consent  cannot  be 
set  aside  upon  petition,  unless  it  is  attacked 
by  way  of  improbation.  Beaubien  Produce 
and  Milling  Co,  v.  CorbeU,  3  Q.  P.  R.  435. 

Correetion  of  Interloontozy  by  Final 
Judgnient.]  —  A  judgment  dismissing  an 
exception  to  the  form,  in  which  the  defend- 
ant, a  married  woman,  separate  as  to  pro- 
perty, complained  of  being  sued  alone,  can  be 
corrected  by  the  final  judgment.  Ogilvie  v. 
Fraser,  3  Q.  P.  R.  546. 

Defanlt — Application  to  set  aside — Delay 
— Discovery  of  defence — Condition  of  pay- 
ment into  Court.  Cayley  v.  Graham,  2  O. 
W.  R.  400. 

Defanlt — Opening  lUp— Terms — Alimony. 
Edgeworth  v.  Edgeworth,  2  O.  W.  R.  404, 
3  O.  W.  R.  71. 

Defanlt  Judgment — Motion  to  Set  Aside 
— Order  Reducing  Amount — Power  to  Make 
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— Co&t9 — Mala  Fid€9.] — ^An  action  ^having 
been  brought  in  a  County  Court  to  recover 
an  amount  claimed  for  taxes,  an  agreement 
was  entered  into  on  behalf  of  the  defendant 
to  pay  the  amount  claimed  for  debt  and  costs 
within  a  day  or  two  from  a  time  fixed,  the 
16th  or  17th  May,  1901.  On  the  18th  May  an 
amount  was  paid  on  account  of  costSi  and  on 
the  2l8t,  the  balance  not  having  been  paid, 
judgment  by  default  was  entered  for  the  full 
amount  claimed  for  debt  and  costs,  without 
giving  credit  for  the  amount  paid  on  account. 
An  application  to  set  aside  the  judgment 
was  refused,  but  an  order  was  made  reducing 
it  to  the  proper  amount: — Held,  that  under 
O.  xiii,  r.  10,  the  Judge  of  the  County  Court 
had  power  to  make  such  an  order.  Inasmuch 
as  the  application  was  a  necessary  one,  the 
defendant  should  have  had  the  costs  of  the 
motion  below,  but,  as  there  was  a  substantial 
condition  in  respect  of  ^hich  he  had  not 
succeeded,  there  should  be  no  costs  of  the 
appeal.  Semble,  that,  if  the  judgment  had 
been  entered  in  breach  of  good  faith,  the 
amendment  should  not  have  been  granted, 
but  that  in  this  case  it  was  the  defendant's 
duty  to  have  seen  that  the  terms  of  the 
arrangement  as  to  payment  were  complied 
with.  City  of  HaUfaw  v.  Bent,  33  N.  S. 
Reps.  546. 

Befavlt  Judsment — Statement  of  De- 
fence— County  Court,] — An  order  made  in 
an  action  in  a  County  Court  for  service  of 
notice  of  a  writ  out  of  the  jurisdiction  pro- 
vided that  the  defendant  should  have  twelve 
days  after  service  "within  which  to  appear 
to  notice  of  the  writ  and  file  his  defence  to 
the  action."  Within  the  twelve  days  an  ap- 
pearance in  the  usual  form  was  entered,  the 
following  words  being  added :  *'  The  defendant 
admits  only  $103,  but  otherwise  disputes 
plaintiffs*  claim  in  this  action:'* — Held,  that 
this  was  in  effect  a  statement  of  deience; 
that  filing  was,  under  the  order,  all  that  was 
neoessary,  and  that  a  judgment  entered  for 
default  of  defence  was  void.  Voiffht  Brewery 
Co,  V.  Orth,  23  Occ.  N.  168.  5  O.  L.  R.  443. 
2  O.  W.  R.  304. 

Default  Judcment — Petition  for  Review 
— Declinatory  Exception.] — A  defendant  who 
does  not  reside  in  Canada  and  has  been  sum- 
moned by  way  of  publication,  may,  with  his 
petition  for  review  of  a  judgment  rendered 
against  him  by  default,  file  preliminary  ex- 
ceptions, and  notably  a  declinatory  exception, 
if  the  contract  set  up  by  the  plaintiff  has 
not  been  made  in  the  province  of  Quebec 
and  the  cause  of  action  has  not  arisen  there. 
Levy  V.  Arkbulatoff,  5  Q.   P.  R.  204. 

Default  of  Appearance — Motion  to  8et 
Aside  Service  of  Writ  of  Summons  out  of 
Jurisdiction — Stay  of  Proceedings — Irregular 
Judgment.] — A  notice  of  motion  by  the  de» 
fendant  to  set  aside  an  order  for  service  of 
a  writ  of  summons  out  of  the  jurisdiction,  on 
grounds  of  irregularity,  operates  as  a  stay 
of  proceedings  until  finally  disposed  of,  so 
that  the  time  for  entering  the  appearance  does 
not  run  in  the  meanwhile.  A  judgment 
signed  by  the  plaintiffs,  for  default  of  appear- 
ance on  the  same  day  that  an  order  dismiss- 
ing the  defendant's  motion  was  issued,  was 
set  aside  as  irregular.  Confederation  Life 
Association  v.  Moore,  24  Occ.  N.  25,  6  O.  L. 
R.  003,  2  O.  W.  R.  941,  1030.  1087,  1120. 


Default  to  Skew  Csvee — Motion  to  Set 
Aside — Merits — Improvidence.] — On  a  motion 
for  judgment  under  Order  XIY.,  after  due 
service  of  notice  of  motion,  affidavits,  and 
exhibits,  the  defendant  did  not  appear,  and 
the  plaintiff  secured  an  order.  This  was 
an  application  to  set  aside  the  order,  on  the 
ground  that  the  defendant's  aiffidavits  to  re- 
sist the  motion  were  misdirected  to  Toronto 
instead  of  to  Halifax.  The  order  was  set 
aside  on  payment  of  costs.  On  such  an 
application  the  merits  will  not  be  looked  at, 
the  sole  question  being :  '*  Has  the  judgment 
been  improvidently  entered?"  A  subsequent 
day  was  appointed  for  the  argument  of  the 
merits.  Le  Gresley  v.  Le  Maine,  21  Occ  N. 
86. 

EzeeptioM  to  PetitioA  —  Validity  as 
Tierce-Opposition,] — ^A  court  document  in- 
tituled "  petition  for  revocation  of  judgment," 
but  not  containing  any  of  the  neceeaary 
grounds,  will  not  be  rejected  upon  exception 
to  the  form  if  it  can  be  held  valid  as  a 
tierce-opposition.  In  re  Montreal  Cold  Stor- 
age and  Freezing  Co.,  5  Q.  P.  R.  91. 

I«ao]&ea.]^— Judgment  was  signed  against 
the  defendant  for  $542.68  and  costs,  in  de- 
fault of  appearance,  on  the  2nd  July,  1892. 
In  1901  he  moved  to  set  it  aside  on  the 
grounds  that  he  was  never  served  with  the 
writ  of  summons  and  that  he  did  not  owe 
any  money  to  the  plaintiff.  The  plaintiffB 
husband  swore  that  on  the  2l8t  June,  1892, 
he  personally  served  the  defendant,  with 
whom  he  was  well  acquainted,  with  the  writ 
of  summons  in  the  usual  way,  in  the  pre- 
sence and  hearing  of  the  plaintiff's  solicitot^ 
and  the  affidavit  of  the  solicitor  shewed  that 
he  was  present  on  the  occasion  in  question, 
when  the  defendant,  after  being  served  with 
the  writ  of  summoqs,  admitted  that  the 
amount  set  out  in  the  indorsement  was  cor- 
rect and  that  he  had  no  defence: — ^Held, 
that,  the  defendant  not  having  explained  the 
delay  on  his  part  of  nearly  nine  years,  nor 
satisfied  the  Court  that  he  had  any  merits, 
and  the  judgment  being  regular,  the  applica- 
tion should  be  refused.  Fooks  v.  Cox,  22 
Occ.  N.  44. 

Mistake  in  Date— Oorrection-r-Consent 
— Amendments  —  Costs.  St,  Mary^s  Cream- 
ery Co.  V.  Grand  Trunk  R.  W,  Co.,  2  O.  TV. 
R.  328,  472,  3  O.  W.  R.  472. 

Motion  to  Set  Aside — Action  for  Value 
of  Services — Appearance — Affidavit — Account 
— Service  of  Copy — Default  Judgment — Evi- 
dence.]— ^An  action  by  a  civil  engineer  for 
the  value  of  services  rendered,  detailed  in  an 
account,  such  services  consisting  in  the  pre- 
paration of  a  plan,  is  not  a  summary  matter 
within  the  meaning  of  Art.  1150,  C.  ^.  C, 
and,  therefore,  when  the  writ  is  returned  dur- 
ing vacation,  the  defendant  is  not  obliged 
to  file  with  his  appearance  an  affidavit  stat- 
ing that  such  appearance  is  enterecl  in  good 
faith  and  not  with  the  object  of  unjustly 
delaying  the  proceedings.  2.  The  neglect  to> 
serve  upon  the  defendant  with  the  original 
process  a  copy  of  the  account  sued  upon  is- 
not  a  ground  for  setting  aside  a  judgment 
rendered  ex  parte  against  the  defendant, 
where  such  account  has  been  filed  with  the 
writ  and  afterwards  served  upon  the  solicitors^ 
for  the  defendants,  with  a  notice  to  plead 
within  tw^o  days,  the  time  for  pleading  having: 
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then  expired.  3.  In  an  action  by  a  civil  en- 
gineer for  the  value  of  professional  services, 
with  a  detailed  account  to  support  it,  the 
plaintiff,  when  the  defendant  hais  been  noted 
in  default  of  a  plea,  is  not  obliged  to  set  the 
case  down  for  enqu^te,  but  he  may  at  once 
set  it  down  for  judgment,  filing  with  his  in- 
scription an  affidavit  that  the  amount  claimed 
is  due  to  hin\;  and  the  defendant  cannot  move 
against  the  judgment  upon  the  ground  that 
he  has  had  no  opportunity  to  cross-examine 
the  plaintiff,  inasmuch  as  he  could  have  sub- 
pcenaed  him  for  that  purpose  if  he  had 
thought  well.  4.  In  such  an  action  viva 
voce  evidence  is  admissible  to  prove  the 
plaintiff's  claim.  Kennedy  v.  Canadian  Con- 
•truciion  Co.,  Q.  R.  18  S.  C.  507. 

Motion  to  Set  Aside  Consent  Judg- 
ment—Jurisdiction of  Master  in  Chambers 
— ^Third  party  notice  after  judgment.  Mc- 
Lean V.  Canadian  Pacifio  R,  W,  Co,,  6  O.  W. 
R.  369. 

Motion  to  Vary — Custody  of  Infant — 
'Neglect  to  Provide  for — Inscription  in  Re- 
i7iei4|.] — ^Where  the  plaintiff,  in  an  action 
for  separation  from  bed  and  board,  also  prays 
for  the  custody  of  a  minor  child,  some  order 
should  be  made  by  the  Court  of  first  instance, 
in  delivering  judgment,  with  respect  to  this 
portion  of  plaintiff's  conclusions.  2.  Where 
the  Court  of  first  instance  has  omitted  to 
make  such  order,  the  plaintiff  is  not  entitled 
by  motion  not  notified  to  the  opposite  party, 
to  ask  tiiat  an  addition  be  made  to  the  judg- 
ment, disposing  of  the  prayer  for  the  guard- 
ianship of  the  minor,  it  appearing  in  this 
case  that  the  omission  complained  of  was  not 
a  mere  clerical  error.  3.  On  an  inscription  in 
review  from  the  first  judgment,  the  Court  of 
Review  may  either  make  such  order,  or,  if 
it  seem  to  be  more  desirable,  may  send  the 
record  back  to  the  Court  of  first  instance, 
for  such  further  proceedings  as  may  be  pro- 
per or  necessary  to  enable  the  latter  tribunal 
to  adjudicate  as  to  the  custody  of  the  minor. 
Smith  V.  Cooke,  Q.  R.  24  S.  C.  14. 

Motion  to  Vary — Difficulty  arising  in 
proceeding  under  judgment — Deaths  of  mem- 
bers of  Court  —  Lapse  of  time.  Uffner 
V.  Lewis,  2  O.  W.  R.  441,  3  O.  W.  R.  306, 
5  O.  W.  R.  39. 

Motion  to  Vairy — Rehearing — Costs  — 
Parties^l — In  a  suit  to  restrain  the  sale  of 
property  by  K.,  an  auctioneer,  at  the  instance 
of  M.,  and  for  a  declaration  of  the  plaintifTs 
title,  K.  appeared  and  jointly  answered  with 
M.  jH,  thereafter  undertook  the  conduct  of 
the  suit,  and  alone  appeared  at  the  hearing, 
K.  holding  himself  to  be  but  a  nominal  party. 
Judgment  with  costs  having  been  given 
against  both  defendants,  an  application  by 
K.  to  have  the  suit  reheard  for  the  purpose 
of  varying  so  much  of  the  decree  as  ordered 
him  to  pay  costs,  was  refused.  Robertson  v. 
Kerr,  23  Occ.  N.  266,  2  N.  B.  Eq.  Reps. 
494. 

Mo-tton  to  Vrnxj  Jndsment — Disposi- 
tion of  Costs — Clerical  Error,] — ^A  disposi- 
tion in  a  final  judgment  awarding  costs  in  a 
manner  absolutely  contrary  to  that  which 
the  Judge  wished  to  direct,  as  appears  in  con- 
sideration of  the  whole  text  of  the  judgment, 
may  be  corrected  on  application  to  the  Judge, 
i>— 27 


this  correction  being  considered  as  the  cor- 
rection of  a  clerical  error  provided  for  by 
Art.  546,  C.  P.  C.  Gervais  v.  Lesly,  Q.  R. 
1  S.  C.  44,  followed.  Regina  v.  Stadacona 
Water,  Light,  and  Ponoer  Co,  and  Town  of 
Famhom,  Q.  R.  25  S.  C.  525. 

Opposition — Defendant  not  Served — Peti- 
tion tn  Review — Exception  to  Form,] — An 
opposition  to  a  judgment,  based  upon  the  fact 
that  the  defendant  has  not  been  serv.ed  with 
process  in  the  action,  must  shew  the  grounds 
of  defence  of  the  defendant  in  the  action,  and, 
if  it  is  begun  after  the  time  fixed,  it  cannot 
be  regarded  as  a  petition  in  review  if  it 
does  not  contain  such  grounds.  2.  Semble, 
that  an  exception  to  the  form  must  reserve 
the  recourse  of  the  plaintiff.  H4nault  v. 
Fulton,  5  Q.  P.  R.  213. 

Opposition — Petition  for  Rei^ieic — Nul- 
lity of  Service — Saisie^agerie  —  Irregular 
S€U€ — Damages — Res  Judicata,] — The  defend- 
ant may  proceed  by  way  of  opposition  to  a 
judgment  or  of  petition  for  review  of  a 
judgment  rendered  without  the  defendant  hav- 
ing been  heard  or  called  upon,  and  in  such  a 
case  it  is  sufficient  to  allege  the  nullity  of 
the  service  without  any  other  ground  of  de- 
fence. 2.  A  party  whose  effects  have  been 
sold  upon  a  writ  of  saisie-gagerie  en  expul- 
sion, which  has  not  been  served  upon  him, 
may  claim  damages  for  the  irregular  sale  of 
his  effects,  and  the  order  dismissing  his  oppo- 
sition to  a  judgment  based  upon  the  defective 
service,  does  not  constitute  res  judicata 
against  him  in  his  suit  for  damages.  Fulton 
V.  Hinault,  5  Q.  P.  R.  258. 

Petition  to  Open  np — Cause  Heard  cjf 
parte.] — Where  judgment  was  given  by  a 
Court  without  hearing  one  of  the  parties,  in 
consequence  of  a  misunderstanding  between 
the  solicitors,  such  party  may,  on  petition, 
have  the  judgment  opened  up.  Fahien  v. 
Oougeon,  Q,  R.  18  S.  C.  242. 

Petition  to  Open  np — Error  as  to  Sta- 
tute,]— Where  the  parties  and  the  Judge  have, 
by  a  common  error,  supposed  that  a  certain 
statute  had  been  promulgated  and  was  appli- 
cable to  the  case  in  hand,  whereas,  though  it 
had  been  passed  by  the  legislative  Assembly, 
it  had  been  modified  by  the  Legislative  Coun- 
cil so  as  to  make  it  inapplicable  to  pending 
causes,  there  is  ground  for  proceeding  by  peti- 
tion against  a  judgment  rendered .  in  accord- 
ance with  such  supposed  law.  Ijamalice  v. 
La  Campagnie  d'Imprimerie  Electrique,  4  Q. 
P.  R.  63. 

Petition  to  Reopen — Discovery  of  Fresh 
Evidence.] — A  party  cannot  by  petition  de- 
mand the  setting  aside  of  a  judgment  upon  the 
allegation  that  he  has  since  found  letters  of 
such  a  nature  that  they  would  have  the  effect 
of  changing  the  judgment,  if  such  letters  were 
in  his  possession  at  the  time  of  trial.  Warin 
V.   Werthemer,  5  Q.  P.  R.  462. 

Petition  to  Vary — Fitml  Judgment  — 
Contestation  of  Dividend  Sheet — Curators — 
Inscription  —  "Notice.] — A  judgment  main- 
taining the  contestation  of  a  dividend  sheet 
is  a  final  judgment,  subject  to  review  or 
appeal,  and  can  only  be  modified  by  the  Court 
which  pronounced  it  in  accordance  with  one 
or  other  of  the  modes  provided  by  Arts.  1163 
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et  seq.,  C.  P.  2.  There  is  ground  for  a  peti- 
tion against  such  a  juilgment  when  it  alleges 
that  the  curators  affected  by  the  judgment 
had  no  notice  of  the  last  inscription  of  the 
contestation.  Bayeur  v.  tieath,  5  Q.  R  R. 
241. 

Ref  erenoe  by  Consent   to   Enperta  — 

Misunderstanding  of  Counsel  as  to  Purpose 
of  Reference — Opening  up  Judgment,] — In  a 
proceeding  before  a  Slaster  in  a  mechanic*s 
lien  matter,  an  understanding  was  arrived  at 
between  the  counsel  for  the  plaintiff  and  de- 
fendant, and  orally  communicated  to  the  Mas- 
ter. When  the  time  arrived  to  act  on  the 
understanding,  the  counsel  disagreed  in  their 
recollection  of  what  their  understanding  was. 
The  Master  entered  judgment  for  the  amount 
found  due  by  certain  experts,  in  accordance 
with  the  understanding  of  the  agreement: — 
Held,  that  the  judgment  given  by  the  Master, 
whose  recollection  of  the  understanding  was 
the  same  as  that  of  the  plaintiff's  counsel, 
in  favour  of  the  plaintiff,  must  be  reopened 
and  the  matter  referred  back,  as  the  parties 
were  not  ad  item.  Wilding  v.  Sanderson, 
[1897]  2  Ch.  534.  referred  to.  Beaudry  v. 
Chaiien,  23  Occ.  N.  46,  5  O.  L.  R.  73,  1  O. 
W.  R.  793. 

RoTooation  —  Amendment — Default  of 
Adjudication,] — A  petition  in  revocation  of 
judgment  will  lie  against  a  final  judgment 
which  does  not  adjudicate*  upon  the  issuo 
raised  by  'an  amendment  to  a  pleading^ 
Lusher  v.  Pulmoti,  Q  Q.  P.  R.  331. 

RoTooation — Contestation  of  Account — 
Grounds.] — If  a  petition  in  revocation  of  a 
judgment  is  granted  and  a  party  allowed  to 
contest  an  account  by  means  of  newly  dis- 
covered evidence^  he  cannot^  nevertheless,  in- 
sert in  the  contestation  which  he  is  allowed 
to  file,  grounds  of  contestation  not  set  forth 
in  the  petition  in  revocation.  Hill  v.  Camp- 
helh  6  Q.  P.  R.  424. 


V.  Rboistration  of. 

Effeot  of — Lands  Purchased  hy  Debtor — 
Conveyance  to  Nominee  of  Debtor.] — A  cre- 
ditor who  registers  his  judgment  against  an 
immovable  bought  by  his  debtor  at  a  sheriff's 
sale,  but  the  purchase  money  of  which  has  not 
been  paid,  cannot  maintain  an  hypothecary 
action  against  a  person  who  has  afterwards 
become  the  transferee  of  the  purchaser's 
rights  and  has  paid  the  purchase  money  to 
the  sheriff,  who  has  given  him  the  tftle  to 
the  immovable.  Lemieuw  v.  Mitchell,  3  Q. 
P.  R.  367,  Q.  R.  18  S.  C.  528. 

Iden  on  After-aoqnlred  Land.] — ^The 
registration  of  a  judgment  creates  a  hypothec 
on  land  acquired  by  the  judgment  debtor  after 
the  recovery  of  judgment.  McClure  v.  Cro- 
teau,  Q.  R.  18  S.  C.  336. 


VI.  SuMMABT  Judgment. 

Action  for  Mortsago  Money — ^Defence 
—  Agreement  to  postpone  —  Unconditional 
leave  to  defend — Writ  of  summons — Special 
indorsement  —  Interest.  McGavin  v.  Camp- 
beU,  6  O.  W.  R.  94. 


Action     on     Bills     of     Ezoluu&se  — 

Defence  —  Illegality — ^Powers  of  company. 
Canada  Permanent  and  Western  Canada 
Mortgage  Corporation  v.  BriggSy  6  O,  W.  R. 
180. 

Action     on     Bills     of     Ezokaacc  — 

Indorsement — Collateral  agreement  —  Failure 
to  establish  —  Correspondence^  Imperial 
Bank  of  Canada  v.  Tucikett,  6  0.  W.  R. 
121,  461. 

A^mimBioi^M— Pleading  —  Rules  259,  26U 
616,] — Rule  616  is  not  intended  to  apply  to  the 
case  of  alleged  insufficiency  in  law  of  the 
statements  of  facts  pleaded  in  the  defence. 
A  motion  for  judgment  should  not  under  such 
circumstances  be  made  under  that  Rule,  but 
the  procedure  indicated  in  Rule  259  or  Rule 
261  should  be  adopted.  Edward  v.  Cole,  24 
Occ.  N.  360.  8  O.  L.  R.  141.  S.  C.  sub  nom. 
Edwards  V.  C'ooJfc.  4  O.  W.  R.  112. 

Admissions  of  Fact — Pleadings-Costs — 
Rule  615  (Man,)] — ^The  words  *'admissiond 
of  fact  in  the  pleadings*'  in  Rule  615  of  the 
King's  Bench  Act,  R.  S.  M.  1902  c.  40,  are 
not  confined  to  such  admissions  made  by  an 
opposite  party,  and  this  Rule  may  be  availed 
of  by  the  party  making  the  admissions  and  an 
order,  made  accordingly;  and,  when  the  de- 
fendant in  his  statement  of  defence  consents 
to  the  relief  asked  for  by  the  plaintiff  and 
offers  to  give  the  conveyance  required  by  him, 
such  consent  and  offer,  although  strictly 
speaking  not  an  admission  of  fact,  should 
be  treated  as  one  for  the  purposes  of  the  Rule^ 
as  its  object  is  to  save  further  proceedings 
and  further  costs  when  the  need  of  trying 
issues  is  removed  by  admissions.  The  state- 
ment of  defence,  besides  the  consent  and  offer 
referred  to,  denied  the  allegations  of  the 
statement  of  claim : — Held,  that,  as  the  de- 
fendant, by  making  an  application  under 
Rule  615,  had  put  it  out  of  the  power  of  the 
plaintiffs  to  prove  their  allegations  and  out 
of  the  power  of  the  Court  to  decide,  on  the 
merits,  who  should  pay  the  costs  of  the  ac- 
tion, the  case  should  be  treated,  for  the  pur- 
pose of  awarding  costs,  as  if  the  defendant 
had  admitted  the  truth  of  the  plaintiffs*  plead- 
ings, as  well  as  submitted  to  the  relief  asked 
for,  and  that  the  defendant  should  pay  the 
main  costs  of  the  action,  including  the  costs 
of  the  motion.  Houghton  v.  Mathers,  24  Occ. 
N.  246.  14  Man.  L.  R.  .733. 

AdaUssion  of  Part  of  Claim — Division 
of  claim— Interest  —  Rule  228.  Lisle  ▼.* 
De  Lion  (Y.T.).  1  W.  L.  R.  274. 

Conditional  Iicave  to  Befend — Claim 
on  contract  —  Mining  coal — ^Lien — Counter- 
claim— Writ  of  attachment — Setting  aside — 
Absence  of  fraud.  Fey  v.  Seimer  (T.T.),  2 
W.  L.  R.  566. 

Connty  Conrt  —  Affidavit,] — ^The  mater- 
ials used  in  support  of  a  motion  for  speedv 
judgment  in  a  County  Court  action  in  which 
the  plaintiff  sued  on  an  account  stated  were 
an  affidavit  of  the  plaintiff  verifying  his 
cause  of  action,  ai^d  an  affidavit  of  liie  plain- 
tiff's solicitor  verifying  the  defendant's  sig- 
nature to  the  account,  and  stating  that  he 
believed  the  plaintiff  had  a  good  cause  of 
action  and  that  the  defendant  had  no  defence : 
— Held,  that  the  materials  were  sufficient 
to  support  a  judgment  for  the  plaintiff: — 
Quaere,  whether  an  affidavit  of  the  plaintiff. 
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verifying  his  cause  of  action,  and  an  affidavit 
of  his  solicitor  stating  that  the  defendaut 
had  no  defence,  would  be  sufficient  under  s. 
94  of  the  County  Courts  Act  to  support  a 
speedy  judgment.  Bremner  v.  ?fichoL  24 
Occ  N.  413.  11  B.  C.  R.  35. 

County  Conrtf  B.  G. — Defences — Leave 
to  Defend  —  Affidavit — (Jro»%-emamination,^ 
— On  a  motion  for  speedy  judginent  in  a 
County  Court  action,  it  is  open  to  the  defend- 
ant to  set  up  other  defences  than  those  dis- 
closed in  his  dispute  note.  2.  On  the  facts, 
the  defendant  was  entitled  to  unconditional 
leave  to  defend.  3.  Per  Irving,  J. : — ^The 
defendant  should  have  been  allowed  to  cross- 
examine  the  plaintiff  on  his  affidavit.  Mc- 
Onire    v.  MiUer,  9  B.  O.  R.  1. 

Defenoe  —  Company — Indebtedness  Ex- 
ceeding Statutory  Limit — Directors*  t/iahili- 
ty»} — ^In  an  action  against  a  company  incor- 
porated under  R.  S.  O.  1897  c.  199,  for  goods 
sold  and  delivered,  the  amount  claimed  being 
admitted,  in  which  the  defendants  set  up  that 
their  indebtedness  when  the  ^oods  were  pur- 
chased largely  exceeded  the  limits  prescribed 
by  88.  11  and  40  of  that  Act,  and  that  the 
directors  were  personally  liable,  and  not  the 
company,  a  motion  for  summarv  judgment 
was  dismissed.  Jacobs  v.  Booth's  Distillery 
Co.,  85  L.  T.  R.  262,  followed.  Canadian 
General  ESlectric  Co.  v.  Tagona  Water  and 
Light  Co.,  24  Occ.  N.  61.  6  O.  L.  R.  641,  2 
O.  W.  R.  1055. 

Defence — Conditional  leave  to  defend — 
— ^Terms — Payment  into  Court — Costs.  Men- 
dell  V.  Gibson,  2  O.  W.  R.  857.  3  O.  W.  R. 
551,  4  O.  W.  R.  336.  5  O.  W.  R.  233. 

Defence  —  Counterclaim — Payment  into 
Court,^ — The  plaintiff  employed   the  defend- 
ant to  sell  a  property  at  Sydney,  of  which 
the  plaintiff  had  an  option.    The  defendant 
wtis  not   a   regular  real   estate   broker,   and 
the  parties  did  not  settle  upon  any  rate  of 
payment   for    the   service.       The   defendant 
effected  a  sale  for  $13,S0O,   at  a  profit  of 
$2,200  for  the  plaintiff.    The  defendant  be- 
came possessed  of  the  $2,200  profit  after  hav- 
ing effected  the  sale,  and  wired  the  plaintiff 
that  he   had   effected  a  sale  and   held   this 
amount.    The  defendant   to   effect   the   sale, 
had  personally  undertaken  that  certain  neces- 
sary  steps    to    vest    title    in    the    purchaser 
would   be  duly   taken.    The  plaintiff  moved 
for  judgment  under  Order  XIV.  for  $2,000. 
He  gave  credit  to  the  defendant  for  $200, 
which   the   plaintiff   alleged   to   be   sufficient 
commission  on   the  sale,   questioned   the  de- 
fendant's  solvency   by   affidavit,   and  sought 
immediate  judgment  for  the  amount   in   the 
defendant's  hands,  less  the  $200.    The  sum 
in  the  defendant's  hands  was  all  he  was  fo 
receive  from  the  purchaser,   but  there  was, 
at  the  time  of  the  hearing  of  the  motion  foi 
judgment,    a    matter   of    the    transfer    of    a 
mortgage  from  the  original  mortgagee  of  the 
property  to  another,  still   incomplete.       The 
Judge  ordered  the  sum  of  $2,000  to  be  paid 
into  Court  to  abide  the  event  of  the  action. 
Costs  to  be  costs  in  the  cause.     Le  Greslc'Q^ 
V.  Le  Moine,  21  Occ.  N.  89. 

Defence  —  Municipal  debentures — By-law 
— Payment  of  prlncij^l — Statute.  Standard 
Life  Assurance  Co,  v.  Village  of  Ttoeed,  2 
O.  W.  R.  731.  747.  922.  983. 


Implied  CoTcnant  for  Payment — In- 
strument of  charge  —  Defence  —  Uncondi- 
tional leave  to  defend — ^Terms.  Farmers*  L. 
and  S.  Co,  v.  Munns,  2  O.  W.  R.  503,  823. 

licave  to  Defend — Allegations  of  Fraud 
— Costs,  refusal  of.] — When  a  defendant  in- 
tends to  rely  on  a  defence  of  fraud,  he  should 
set  it  up  definitely  in  his  statement  of  de- 
fence, and,  in  meeting  a  motion  for  leave  to 
sign  judgment  under  Rule  593  of  the  King's 
Bench  Act,  he  should  file  an  affidavit  in  an- 
swer shewing  such  definite  facts  pointing  to 
the  alleged  fraud  as  to  satisfy  the  Judge  that 
it  would  be  reasonable  that  he  should  be  al- 
lowed to  raise  such  defence.  In  this  case  the 
only  evidence  in  support  of  the  allegation 
of  fraud  consisted  of  some  general  statements 
of  defendants  in  their  examinations  on  their 
affidavits  filed  in  answer  to  the  plaintiffs 
motion,  and  it  was  held  that  an  order  allow- 
ing the  plaintiff  to  sign  judgment  was  right. 
Wallingford  v.  Mutual  Society,  5  App.  Cas. 
685,  followed.  Costs  of  appeal  refused  partly 
on  account  6f  the  great  mass  of  material 
heaped  up,  including  diffuse  examinations  on 
'affidavits.  Canadian  Motive  ^low  Co.  v. 
Cook,  21  Occ.  N.  422.  13  Man.  L.  R.  439. 

Morteasc — Defence — Release  —  Convey- 
ance. Fanners*  L.  and  S,  Co.  v.  Earheart. 
2  O.  W.  R.  454. 

Motion  by  Plaintiff — Dismissal  of  Ac- 
tion.]— Held,  that,  upon  a  motion  by  the 
plaintiff  for  summary  judgment  under  Rule 
616,  where  all  the  facts  were  before  the  Court, 
and  the  conclusion  was  against  the  plaintiff, 
it  was  proper  to  pronounce  judgment  dis- 
missing the  action  instead  of  merely  dis- 
missing the  plaintiff's  motion.  Hill  v.  Hillf 
21  Occ.  N.  560.  2  O.  L.  R.  541. 

Motion  for — Action  on  covenant  in  mort- 
gage— ^Defence — ^Denial  of  execution  and  con- 
sideration. Farmers*  Loan  and  Savings  Co. 
V.  Stratford,  2  O.  W.  R.  1060,  1142,  3  O. 
W.  R.  297. 

Motion  for — Affidavit  of  Plaintiff — Cross- 
examination  on — Discretion  to  Refuse.]^^On 
the  return  of  a  summons  for  judgment  under 
Order  XIV.,  an  application  was  made  on  be- 
half of  the  defendants  for  leave  to  cross-ex- 
amine the  plaintiff  on  his  affidavit  filed  in 
support  of  the  summons.  No  affidavit  of 
merits  had  been  filed  on  behalf  of  the  de- 
fendants: —  Held,  refusing  the  application, 
that  it  is  only  in  exceptional  cases  that  a 
defendant  will  be  permitted  to  cross-examine 
the  plaintiff  on  his  affidavit,  and  then  only 
after  the  defendant  has  filed  an  affidavit  of 
merits.  Ward  v.  Dominion  Steamboat  Line 
Co.,  22  Occ.  N.  424.  9  B.  C.  R.  231. 

Motion  for — Defence — Company — Indebt- 
edness exceeding  statutory  limit.  Grose  v. 
Tagona  Water  and  Light  Co.,  3  O.  W.  R. 
353.    % 

Motion  for — Defence — Guaranty  — -  Con- 
dition of  taking  effect — ^Admission  of  liability 
— -Premature  action.  Dominion  Bank  v. 
Crump,  3  O.  W.  R.  58. 

Motion  for — Defence — Money  demand — 
Assignment  of  claim — Company — Shares  — 
Counterclaim.  MacLean  y.   World  News- 

paper Co.,  3  O.  W.  R.  57. 
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Motion  fox^-Rule  616 — ^Pleadmg»— Ad- 
missions in  examination  of  defendant — Re- 
covery of  poBsession  of  la^d — ^Miotion  for 
judgment — I'orum.  Traplin  v.  Traplin,  3  O. 
W.  B.  793. 

KotioB  Befuaed — Costa — Cros^-examina- 
tion— ^Substitution  as  discovery.  Lawrence 
V.  iStnith,  2  O.  W.  R.  521. 

Payment  into  Conrt  —  Payment  out 
without  prejudice.  Dominion  Paving  and 
Contracting  Co.  v.  Magann,  1  O.  W.  R.  220. 

Pleading — Rule  616,  Breach  of  Promise 
of  Marriage — Admisaion  of  no  Breach  before 
Action.} — ^Defendant  moved  under  Rule  616 
for  summary  judgment  dismissing  an  actioii 
for  breach  of  promise  of  marriage,  on  the 
grounds  (1)  That  the  statement  of  claim 
did  not  allege  that  there  was  a  breach  of  the 
alleged  contract  before  action,  and  (2)  That 
plaintiff  in  her  examination  for  discovery  ad- 
mitted that  there  was  no  breach  before  this 
action.  Motion  refused,  as  it  was  a  matter 
to  be  left  to  a  jury  to  say  if  there  was  or 
was  not  such  a  breach.  Bamum  v.  Henry, 
5  O.  W.  R.  56,  9  O.  L.  R.  319. 

Powers  of  Referee — ^Rescinding  order — 
Appeal  —  Setting  aside  judgment  —  Costs. 
Walker  y.  Robinson  (Man.),  1  W.  L.  R.  181. 

Proniissory  Note  —  Contemporaneous 
agreement.  *^ Lander  ▼.  Blight,  2  O.  W.  R. 
553. 

Promissory  Note  —  Defence — Uncondi- 
tional Leave  to  Defend,} — In  an  action  upon 
a  promissory  note  the  defendant  set  up,  in 
answer  to  a  motion  for  summary  judgment 
under  Rule  603,  that  the  consideration  for 
the  note  consisted  in  whole  or  in  part  of 
the  purchase  money  of  a  patent  right,  and 
that  the  note  had  not  the  words  '*given  for  a 
patent  right"  written  or  printed  across  the 
face,  and  was,  therefore,  void  under  the  Bills 
of  E]xchange  Act,  a.  30,  s.-s.  4,  in  the 
hands  of  the  plaintiff,  who  was  alleged  to 
have  notice  of  such  consideration.  The  plain- 
tiff denied  that  the  note  was  given  for  such 
consideration: — Held,  that  the  defendant  was 
entitled  to  unconditional  leave  to  defend. 
Davet/  v.  Sadler,  21  Occ  N.  343.  1  O.  L.  R. 
626. 

Promissory  Note — Fraud — Notice— Costo 
of  motion.  Merchants  Bank  v.  Irvine,  2  O. 
W.  R.  47. 

Promissory  Note — Holder  for  Value  — 
Fraud — Onus.] — Where  the  maker  and  one 
of  the  indorsers  of  the  promissory  note  sued 
on,  in  answer  to  a  motion  by  the  plaintiff  for 
summary  judgment  under  Rule  603,  swore 
that  they  were  induced  to  become  parties  to 
the  note  by  certain  fraudulent  misrepresenta- 
tions made  by  their  co-defendants,  whereof 
they  had  reason  to  believe  the  plaintiff  had 
notice: — Held,  having  regard  to  s.  30,  s.-s.  2, 
of  the  Bills  of  Exchange  Act,  that  they 
were  entitled  to  unconditional  leave  to  defend, 
notwithstanding  the  plaintiff's  affidavit  that 
he  was  a  holder  for  value.  Fuller  v.  Alex- 
ander, 47  L.  T.  N.  S.  443,  followed.  Farmer 
V.  Ellis,  21  Occ.  N.  598,  2  O.  L.  R.  544. 

Promissory  Note  —  Mortgage  —  Mining 
claim  —  Representation  work  —  Conditional 
leave  to  defend  —  Terms  —  Costs.     Alaska 


Mercantile  Co.  v.  Ballentine  (Y.T.),  1  W.  L. 
R.  504,  2  W.  L.  R.  115. 

Promissory  Note — Renewal — ^Banking  — 
Notice  —  Leave  to  defend.  Bank  of  ^ew 
Brunswick  v.  Montrose  Paper  Co,,  4  O.  W. 
R.  404. 

Recovery   of   Possession   of   Land   — 

Action  by  assignee  of  mortgagee  —  Uncondi- 
tional leave  to  defend.  HaU  v.  Barclay,  6 
O.  W.  R.  976. 

Bnle  103  (N.W.T.) — Delay  in  applying — 
Delivery  of  defence  no  bar  to  application. 
Victoria  Lumber  Co.  v.  Magee  (N.W.T.)*  2 
W.  L.  R.  1. 

Bnle  603 — Action  on  foreign  judgment — 
Defence — Defective  service  of  process — Leave 
to  defend — Terms.  Molsons  Bcmk  v.  Hall,  4 
O.  W.  R.  452.  5  O.  W.  R.  625. 

Rnle  603 — Compromise  of  claim — ^Repu- 
diation— Authority  of  solicitor — Unconditional 
leave  to  defend.  Hill  v.  Edey,  5  O.  W.  R. 
689,  719. 

Rule  603  —  '*D€bt  or  Liquidated  De- 
mand " — Con  tract — Ascertainment.  ]  — ^The  de- 
fendant, having  entered  into  an  agreement  to 
manufacture  for  and  deliver  timber  to  the 
plaintiff,  received  from  him  certain  advances 
in  money,  exceeding  the  value  of  the  timber 
actually  delivered,  and  failed  to  complete  his 
contract.  No  adjustment  of  accounts  took 
place,  nor  was  the  amount  to  be  paid  for  the 
delivered  timber  ascertained.  In  an  action  to 
recover  the  balance  of  the  advances  overpaid : 
— Held,  that  the  claim  was  not  a  debt  or 
liquidated  demand  within  the  meaning  of  Con. 
Rule  138,  and  an  order  of  a  local  Judge 
giving  leave  to  sign  judgment  under  Con. 
Rule  603  was  set  aside.  Mclntyre  v.  Munn^ 
23  Occ.  N.  297,  6  O.  L.  R.  290,  2  O.  W.  R. 
694,  3  O.  W.  R.  41. 

Rnle  603 — Liability  of  defendants — Find- 
ing of  fact  on  correspondence,  affidavits,  and 
depositions.  Globe  Printing  Co.  v.  Suther- 
land, 1  O.  W.  R-  589. 

Rnle  603 — Promissory  note — ^Defence — 
Collateral  security — Sureties — ^Extent  of  lia- 
bility. Nisbet  V.  Hill  5  O.  W.  R.  155,  293, 
337.  402. 

Rnle  603 — 'Promissory  note — ^Defence — 
Absence  of  consideration — XJnconditional  leave 
to  defend.  Boehmer  v.  Boehmer,  6  O.  W.  R- 
348. 

Rnle  616 — Payment  into  Conrt — ^Money 
demand — Acceptance  of  amount  paid  in  but 
not  in  full — ^Leave  to  proceed  for  balance — 
Pleading— Separation  of  issues.  Barry  v, 
Toronto  and  Niagara  Power  Co.,  6  O.  W.  R. 
741,  935,  11  O.  L.  R.  48. 

Snmmons — Abridging  Time  for  Return."} 

— Notwithstanding  the  provisions  of  Rule  548 
a  Judge  has  no  power  to  abridge  the  time 
for  the  return  of  a  summons  for  speedy 
judgment  taken  out  under  Rules  103  and 
104  of  the  Judicature  Ordinance.  Toronto 
R.  W.  Co.  V.  Bain,  4  Terr.  L.  R.  28. 

Time — Appearance — Collusive  Judgment — 
Motion  to  Set  Aside — AflM^vit.} — ^An  order 
allowing  the  plaintiff  to  sign  judgment  on  ft 
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specially  indorsed  writ  may  be  made  under 
s.  73  of  tK)  V.  c.  24  (Supreme  Court  Act), 
though  the  time  limited  for  appearance  by  the 
writ  has  not  expired.  A  judgment  will  not 
be  set  aside  on  the  ground  of  collusion  and 
undue  preference  where  the  affidavit  in  proof 
of  the  collusion  is  founded  on  information 
and  belief  only,  and  does  not  state  the  origin 
of  the  information,  and  no  circumstances  are 
assigned  for  the  deponent's  belief.  Domin- 
ion Cotton  Mills  Co.  v.  Maritime  Wrapper 
Co,,  33  N.  B.  Reps.  676. 


VII.  Otheb  Gases. 

Aeeouat — Time  FUoed  hy  Judgment  for 
Rendering — Damages  in  Default — Death  of 
Defendant  during  Time  Fixed  —  Revwor — 
Universal  Legatee — Payment  of  Costs  J] — On 
16th  November,  1901,  the  judgment  of  the 
Ck>urt  required  the  defendant  to  render  to  the 
plaintiff,  within  30  days,  an  account  of  a 
quantibr  of  wood  which  defeoidant  had  to  dis- 
pose of  for  plaintiff,  and,  in  case  of  default 
to  render  the  account,  to  pay  to  plaintiff 
$9,000,  with  interest,  and  costs  in  aify  case. 
On  30th  November,  1901,  the  defendant  died, 
leaving  his  wife  his  universal  legatee.  His 
decease  was  not  entered  on  the  roll.  On 
2nd  December,  1901,  tJie  widow,  as  universal 
legatee,  paid  the  costs  of  the  action.  On 
13th  January,  1902,  the  plaintiff  served  the 
judgment  on  the  universal  legatee,  with  a 
demand  for  payment  of  the  $9,000  within 
eight  days,  in  default  of  which  the  judgment 
would  be  executed  against  her.  On  21st 
January,  1902,  she  presented  a  petition  alleg- 
ing the  death  of  her  husband,  her  capacity 
of  universal  legatee,  and  asking  that  she 
should  be  added  as  a  part^  to  the  suit  in 
place  of  her  husband  and  allowed  to  proceed 
in  it.  The  plaintiff  answered  that  the  30 
days  having  expired,  the  judgment  had  be- 
come final  as  to  the  $9,000;  that  the  peti- 
tioner had  acquiesced  in  the  judgment  by 
paying  the  costs;  and  that  there  was  no  suit 
to  which  the  petitioner  could  be  made  a 
party: — Held,  tibiat  the  plaintiff  had  not  at 
the  time  of  the  defendant's  death  acquired  a 
right  to  the  S9,000,  since  it  was  not  due  till 
after  the  expiry  of  30  days,  and  then  only  in 
default  of  the  account  being  produced  within 
that  time.  2.  That  the  decease  of  the  de- 
fendant stopped  the  running  of  the  30  days, 
for  a  dead  man  cannot  render  an  acccount; 
and  it  was  not  a  case  within  Arts.  268,  269, 
C.  P.,  which  say  that  suits  are  valid  up  to 
the  day  of  service  of  notice  of  a  party's 
death,  for  as  against  the  defendant  there  had 
been  no  suit  since  his  death.  3.  That  the 
universal  legatee,  in  payin^f  the  costs  of  the 
action,  acquiesced  in  the  judgment,  but  did 
not  acquiesce  in  the  default  to  render  an  ac- 
count and  to  pay* the  $9,000.  4.  That  the 
universal  legatee  was  in  a  position  to  take 
up  the  suit  at  the  point  where  it  was  at  the 
death  of  the  defendant  6.  Qu«re,  as  to  the 
effect  of  the  judgment,  whether  the  defend- 
ant, if  he  had  lived,  could,  after  the  expiry 
of  the  30  days,  have  demanded  and  obtained 
further  time  to  render  the  account,  ar- 
ard  V.  Letellier,  Q.  R.  21  S.  C.  192. 

AotioA  on — Limitation — Writ  of  Sum- 
mons— RenewalJ] — Notwithstanding  R.  S.  O. 
1877  c.  106,  8.  23  (see  R.  S.  O.  1897  c. 
133,  s.  23).  twenty  years  is  the  period  of  limi- 
tation applicable  to  an  action  on  a  judgment 


of  a  court  of  record.  Boice  v.  O'Loane,  3 
A.  R.  167,  and  cases  following  it,  followed 
in  preference  to  Jay  v.  Johnston,  [1893]  1 
Q.  B.  25,  189.  The  renewal  of  a  writ  of 
summons  after  its  expiration  is  matter  of 
judicial  discretion,  and  where  the  Judge  of 
the  CV>unty  Court  in  which  the  action  was 
brought  made  an  order  for  the  renewal  of  a 
writ  which  had  the  effect  of  defeating  the 
operation  of  the  Statute  of  limitations,  and 
the  defendant  made  no  attempt  to  appeal  from 
such  order,  but  appeared  to  the  writ  without 
objection,  the  High  Court,  on  appesA  from 
the  judgment  rendered  at  the  trial,  refused 
to  entertain  an  objection  to  the  validity  of 
the  writ.  Butler  v.  McMieken,  21  Ooc,  N. 
71,  32  O.  R.  422. 

GarrTins  Out  Terms  of — ^Testing  mach- 
inery— ^Differences  between  parties — ^Refer- 
ence to  person  to  be  named — ^Appointment  by 
Court.  Fuel  Economizer  Co.  v.  City  of  To- 
ronto, 3  O.  W.  R.  366. 

Certifleate  of — Court  of  Appeal — ^Power 
to  amend  after  issue  —  Mistake  —  Costs. 
Whipple  V.  Ontario  Bom  Co,,  1  O.  W.  R.  36. 

Gomproniise  of  Action — Enforcement  hy 
Order  of  Court — Forums-Jurisdiction  of  Mas- 
ter in  Chambers — Practice — Motion  to  Court,'] 
— ^Appeal  by  plaintiffs  from  order  of  Master 
in  Chambers  dismissing  applicatimi  for  order 
allowing  plaintiffs  to  enter  judgment  against 
defendant  for  $160,  the  amount  which  the 
parties  had  agreed  should  be  paid  by  defend- 
ant in  settlement  of  the  action: — Held,  since 
the  Judicature  Act  the  Court  has  jurisdiction 
to  enforce  in  the  action  a  compromise  of  it 
to  which  the  parties  have  agreed.  The  pro- 
per practice  in  such  cases  is  to  apply  to  a 
Judge  in  Court  for  such  order  as  may  be 
necessary  to  enforce  the  (^mpromise.  Where 
the  compromise  is  to  be  carried  out  by  a  stay 
or  dismissal  of  the  action,  the  Master  in 
Chambers  may  have  jurisdiction  to  make  the 
order.  It  follows  that  plaintiffs  fail  in  their 
appeal.  But  treating  their  substantive  motion 
as  having  been  transferred  into  and  heard  by 
a  Court :  order  made  for  payment  by  defend- 
ant of  the  $160  to  plaintiffs  forthwith. 
Pirung  v.  Dawson,  4  O.  W.  R.  499,  25  Occ. 
N.  71,  9  O.  L.  R.  248. 

Confession  of  Defence  Arising  after 
Action  —  Judgment  for  Costs  —  Waiver  of 
Other  Defences,] — Action  for  damages  for 
trespass  to  land  and  for  an  injunction.  An 
interlocutory  injunction  was  granted,  but 
afterwards  discharged  by  consent,  the  right  to 
acquire  the  land  having  been  obtained  after 
action.  'J^he  defendants  then  obtained  leave 
to  plead,  and  pleaded  that  since  the  com- 
mencement of  the  action,  the  town  of  B. 
had  expropriated  the  plaintiff's  land,  etc., 
and  had  paid  him  the  damages  awarded,  and 
that  said  award  included  all  damages  done 
to  the  plaintiff's  land  by  the  defendants,  as 
well  as  all  the  ti*espasses,  acts,  and  griev- 
ances complained  of  in  the  statement  of 
claim.  The  plaintiff  confessed  this  defence, 
and  entered  judgment  for  his  costs  to  be 
taxed: — ^Held,  that  this  defence  operated  as 
a  waiver  of  other  defences ;  and  a  motion 
to  set  aside  the  judgment  was  refused.  CaU 
der  V.  Middleton  and  Victoria  Beach  R.  W. 
Co.,  23  Occ.  N.  22. 

Constmction — Order  to  refund  money  re- 
tained by  executors — Joint  or  several  liabili- 
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ties — Reference — 'Leave  to  appeal  from  re- 
ports —  Terms  —  Interest.  Boys'  Home  v, 
LeiiHt,  3  O.  W.  R.  025.  779.  4  O.  W.  R.  243, 
5  O.  W.  R.  39. 

Bate  of — Amendment — Death  of  Plaintiff 
hettceen  Argument  and  Judgment — AdmitiM- 
trator  ad  Litem."] — The  plaintiif  died  after 
tlie  argument  of  an  appeal  by  him  from  the 
judgment  of  the  High  Court  dismissing  his 
action  with  costs,  but  before  judgment  was 
siven  on  such  appeal.  The  Court  was  not  in- 
formed of  the  death,  and  gave  judgment  dis- 
missing the  appeal  with  costs.  The  defend- 
ants, in  ignorance  of  the  death,  obtained  the 
issue  of  the  certificate  of  judgment,  which 
bore  date  as  of  the  day  on  which  the  judg- 
ment was  pronounced.  Upon  an  application 
made  by  the  defendants  some  months  later, 
the  Cfourt  directed  that  the  certificate  should 
be  amended  by  dating  it  as  of  the  dav  of 
the  argument,  and  by  inserting  in  the  body 
thereof  a  direction  that  it  be  entered  as  of 
the  day  of  the  argument.  Turner  v.  Lon- 
don and  South-Westem  R.  W.  Co..  L.  R. 
17  Bq.  561,  and  Ecroyd  v.  Coulthard,  [1897] 
2  Ch.  554,  followed.  The  defendants  were  en- 
titled to  have  an  administrator  ad  litem  ap- 
pointed to  represent  the  plaintiff's  estate  in 
order  that  the  costs  of  the  action  and  appeal 
might  be  recovered.  Ounn  v.  Harper,  22 
Occ.  N.  208,  225,  3  O.  L.  R-  693.  1  O.  W. 
R.  366. 

Def OAoe  Arlal-ag  after  Action  Brougbt 

—  Confession  —  Judgment  for  Costs  tcithout 
Judge's  Orders-Other  Defences,]— The  de- 
fendant under  Order  24,  Rules  1  and  2, 
pleaded  a  defence  arising  after  action  brought, 
which  was  a  good  answer  to  the  whole  action. 
The  plaintiff  confessed  this  defence  and  signed 
judgment  against  the  defendant  for  costs  un- 
der Rule  3  of  Order  24,  which  provides  that 
the  plaintiff  may  dCliver  a  confession  of  such 
defence,  and  may  thereafter  sign  judgment 
for  his  costs  up  to  the  time  of  pleading  such 
defence,  unless  the  Court  or  a  Judge  shall 
otherwise  order.  The  defendant  moved  to  set 
aside  the  judgment  because  (1)  it  was 
entered  up  by  the  prothonotary  without  a 
Judge's  order,  and  (2)  such  judgment  could 
not  be  entered  while  the  other  defences  re- 
mained undisposed  of : — Held,  that  the  words 
of  the  Rule  specifically  enable  the  plaintiffs 
to  sign  a  judgment  without  further  proceed- 
ings except  taxing  costs,  unless  the  defendant 
obtain  an  order  otherwise.  The  subsequent 
defence  amounts  to  a  waiver  of  the  original 
defence  pleaded.  It  would  be  futile  to  go  to 
trial  on  the  remaining  defences,  as  there  is 
no  question  remaining  to  be  tried  as  in  Hoght 
v.  Tottenham,  [18021  W.  N.  88.  Bridge- 
town, &c.,  Co.  V.  Barbadoes,  &c.,  Co.,  38  Ch. 
D.  378.  distinguished.  Ruggles  v.  M.  and  V. 
B.  R.  W,  Co,,  22  Occ.  N.  432.  Affirmed  3.5 
N.  S.  Reps.  .553. 

Desiatment — ^.4  ppeal  Pending — Jurisdic- 
tion of  Court  Below — Costs.] — Where  the 
action  has  been  dismissed,  and  the  plaintiff 
appeals  from  the  judgment  dismissing  it,  and 
the  parties  in  whose  favour  the  dismissal  has 
been  granted  desist  from  the  judgment  in 
their  favour,  the  Superior  Court  is.  in  spite 
of  such  desistment,  functus  ofiScio  in  the 
cause,  and  cannot  take  cognizance  of  sub- 
sequent proceedings  as  long  as  the  appeal  is 
pending.  2.  A  motion  dismissed  upon  ^  a 
ground  not  set  up  by  the  parties  will  be  dis- 
missed without  costs.  lAimothe  v.  Piche,  5 
Q.   P.   R.   172. 


DeststatOAt — Proof  of — Authoritif  of  At- 
torney — Ratification,] — ^The  authori^  of  an 
attorney  ad  litem  to  file  a  desistment  from 
a  judgment  in  the  name  of  his  client,  or  the 
ratification  of  such  desistment  by  the  client, 
cannot  be  proved  by  witnesses,  when  the 
judgment  is  for  more  than  $50,  without  a 
commencement  of  proof  by  writing.  Qauthier 
v.  Barcelo,  Q.  R.  19  S.  C.  498,  4  Q.  P.  R. 
224. 

Diarosardiac    Flmdtasa    of    Jury.] — 

The  power  conferred  on  the  Court  by  Rnle 
615  to  give  judgment  on  the  evidence  before 
it.  may  be  exetvised  though  the  result  may  be 
to  disregard  the  findings  of  a  jury,  but  it  must 
be  used  with  great  caution.  Clayton  v.  Pat- 
terson, 21  Occ.  N.  117.  32  O.  R.  435. 

Effeot  of,  as  EvldeBoe — Contradicting.] 
— A  judgment  of  the  Superior  Court  is  an 
authentic  document  which  makes  full  proof 
of  the  statements  contained  therein,  and  their 
veracity  cannot  be  impeached  by  parol  evid- 
ence, except  upon  inscription  en  faux.  Beau- 
hien  Produce  and  Milling  Co,  v.  Corheil,  Q, 
R.  18  S.  C.  484. 

Interloevtory  Jndcment — Judge  at  the 
Trial — Review  hi/,] — ^The  Judge  at  the  trial 
cannot  review  an  interlocutory  judgment  of 
the  Superior  Court,  for.  although  it  may 
be  this  C6urt  that  sits  at  the  trial  and  be- 
comes seised  of  the  merits  of  the  case,  it  is 
only  so  seised  of  the  merits  when  the  trial  is 
over,  and  it  is  only  in  deciding  on  the  merits 
that  it  can  review  the  interlocutory  judi?- 
ment.  Whilst  the  case  has  not  reached  the 
stage  when  it  is  under  consideration  by  the 
Judge,  he  is  not  in  a  position  to  judge  of  the 
merits  even,  and  he  plainly  cannot  modify 
an  interlocutory  judgment  on  a  question  of 
law.  Oalindez  v.  The  King,  Q.  R.  26  S.  C. 
171. 

Interpretatioii — Reasons  for  Judgment. 1 
— If  the  reasons  for  a  judgment  shew  that 
there  is  a  mistake,  ambiguity,  or  obscurity 
in  the  adjudication,  they  may  be  taken  into 
consideration  in  order  to  shew  the  meaning. 
Adam  v.  Gagn4,  Q.  R.  52  S.  C.  367. 

Iiife  of  Judgment — Statute  of  Limita- 
tions— Payment — Sale  under  Execution — Pur- 
chase hy  JExecution  Creditor — Crediting  Price 
— Ex  parte  Order  for  Execution  —  Neto 
Right,] — At  a  sale  of  land  under  execution, 
the  lands  sold  were  bid  in  by  the  judgment 
creditor,  and  the  amount  of  the  bid  doited 
on  the  execution  by  the  sheriff  on  account 
of  the  judgment  debt: — ^Held.  that  this  was 
not  a  payment  by  or  on  behalf  of  the  debtor 
to  take  the  case  out  of  the  Statute  of  Limi- 
tations:— Held,  further,  that  an  order  for  the 
issue  of  a  writ  of  exe<%tion.  made  by  a 
Judge  ex  parte,  during  the  currency  of  the 
period  of  twenty  years  from  the  recovery 
of  the  judgment,*  the  judgment  debtor  having 
died  out  of  the  province  intestate,  and  no 
administrators  having  been  appointed,  confer- 
red no  new  right  upon  the  defendant  sufficient 
to  keep  the  judionent  alive,  and  unbarred  by 
the  statute: — Held,  that  to  obtain  a  new 
right  against  anyone,  by  reason  of  such  an 
order,  the  defendant  must  have  given  notice, 
which  he  could  have  done,  either  by  applying 
as  a  creditor  to  have  administrators  ai>- 
pointcd,  or  by  notifying  the  heirs.  Lefurgey 
V.  Harrington,  36  N.  S.  Reps.  88. 
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Proof  of — County  Court  —  Entries  hy 
Clerk  in  Booh—Irregularittf.^ — ^To  prove  a 
Coanty  Court  judgment  the  plaintiff  ^i^uced 
the  prooednre  book  of  the  County  Court  shew- 
ing the  entries  therein  of  the  different  pro- 
ceedings in  the  action  in  which  such  judgment 
was  alleged  to  have  been  recovered,  and  also 
filed  a  copy  of  such  entries,  certified  as  a 
true  copy  by  the  clerk  of  the  Court,  pursuant 
to  s.  46  of  the  County  Courts  Act.  Amongst 
the  entries  so  proved  was  one  of  judgment 
by  default  against  M.,  which  entry  itself,  by 
s.  103  of  the  Act,  constituted  the  judgment 
of  the  County  Court: — ^Held,  that,  as  the 
entry  of  the  judgment  in  the  procedure  book 
constituted  the  judgment,  ana  as  the  Court 
itself  was  a  Court  of  record,  the  entry  of  the 
judgment  became  a  record  of  a  Court  of  record. 
If  so,  4t8  production,  or  the  statutory  proof  of 
it  by  a  certified  copy,  proved  the  jurisdiction 
of  the  Court  over  the  matters  in  respect  of 
which  the  judgment  was  recovered,  and  the 
recovery,  existence,  and  validity  of  such 
judgment.  It  was  argued  that  the  procedure 
book  shewed  on  its  face  that  the  judgment 
was  invalid,  as  it  did  not  shew  the  note  re-* 
quired  by  s.  105  to  be  made  in  such  book : — 
Held,  that  the  making  of  such  note  was  only 
a  ministerial  act  to  be  performed  by  the 
clerk;  it  was  not  a  part  of  the  judgment 
itself;  the  validity  of  the  judgment  did  not 
depend  on  such  note  being  made.  The  failure 
to  make  it  would  seem  to  be  merely  an 
irregularity.  Dixon  v.  Mockay,  22  Dec.  N. 
374. 

Referenoe  by   Consent  to  Experts — 

Misunderstanding  of  counsel  as  to  purpose 
of  reference — Opening  up  judgment.  Beau- 
dry  V.  OiMien,  1  O.  W.  R,  793. 

Servloe  of — Opposition — Interruption  of 
Right,"] — ^The  service  of  judgment  required 
by  Art.  1166,  C.  P.,  as  a  means  of  interrupt- 
ing the  defendant's  right  to  file  an  opposition 
thereto,  must  be  that  of  a  duly  stamped  and 
certified  copy  of  said  judgment.  Mignefon 
V.  Ton,  4  Q.  P.  R.  185. 

Set-off  of  Judgment  Purchased  hj 
Defendants — Equitable  right  —  Discretion 
— ^Attachment  of  debts.  Bleasdell  v.  Bois- 
seau,  4  O.  W.  R.  155,  239. 


bility,  paid  money  into  Court.  The  plain- 
tiff took  it  out  of  Court  and  entered  judg- 
ment under  Order  XXII.,  R.  7.  Upon  an 
examination  of  the  defendant  before  a  com- 
missioner under  the  Collection  Act,  the  plain- 
tiff made  application  to  have  the  defendant 
committed  to  gaol  under  s.  27  (/)  of  the  Act. 
The  commissioner  refused  the  application, 
on  the  ground  that  the  evidence  that  the  tort 
was  wilful  and  malicious  was  not  receivable, 
as  there  had  not  been  an  adjudication  of  a 
tort  by  the  Court: — ^Held,  that  the  commis- 
sioner was  in  error  in  assuming  that  it  was 
J  necessary  to  have  a  formal  a£udication  by 
^the  magistrate  that  a  tort  had  been  actually 
committed.  The  expression  in  this  sub-sec- 
tion— ''cases  of  tort"— -does  not  mean  cases 
where  a  judgment  has  been  given  expressly 
finding  a  tort,  but  is  merely  intended  to  deal 
with  all  actions  of  tort  in  the  same  manner 
as  preceding  sections  cover  actions  upon  con- 
tracts.   Etter  T.  Qraham,  21  Occ.  N.  484. 

Committal — Conditional  Order  —  Service 
— Arrest — Terms  of  Discharge — County  Court 
Practice — Registrar's  Minute,] — ^An  order  to 
commit  a  judgment  debtor  under  s.  193  of 
the  County  Courts  Act  must  be  absolute,  not 
conditional.  Where  an  order  to  commit  a 
party  is  made  in  his  absence,  he  must  be 
served  with  a  copy  of  the  order  before  arrest. 
Orders  to  commit  should  be  drawn  up  and 
should  contain  the  terms  on  which  discharge 
out  of  custody  may  be  obtained,  as  required 
by  Order  XIX.,  r.  13.  Where  a  registrar  is 
present  and  takes  a  minute  of  an  order,  the 
minute  so  taken  is  conclusive,  even  though 
the  Judge's  recollection  of  the  order  is  dif- 
ferent.   Wallace  v.  Ward,  9  B.  C.  R.  450. 


TTJDOMENT  DEBTOB. 

Colleetion  Aet,  N.  S. — Examination — 
Power  of  Examiner  to  Direct  Assignment — 
Discretion — Statute — Imperative  or  Direc- 
toryA — Section  28  of  the  Collection  Act, 
R.  A  N.  S.  c.  182,  provides  that  upon  the 
examination  of  a  debtor  the  examiner  may 
verbally  require  that  the  debtor  shall  execute 
an  assignment  of  all  his  real  and  personal 
property,  not  exempt  from  levy  or  execution, 
to  the  creditor  in  trust  for  the  payment  due 
on  the  judgment.  The  examiner  in  the  pre- 
sent case  ordered  the  assignment,  holding  that 
be  had  no  discretion  in  the  matter: — Held, 
on  appeal,  that  the  examiner  had  a  discretion, 
and  that  the  statute  was  not  mandatory  as  to 
directing  an  assignment.  McMillan  v.  Wat- 
son, 21  Occ.  N.  446. 

<foUeotion  Aet^  N.  B.— Wilful  and  Mali- 
cious Tori — Committal.] — ^Action  for  assault. 
The  defendant,   with  a  defence  denying  lia- 


ktion — Assignment  for  Creditors 
— Examination  under  Assignments  Act.] — 
The  fact  that  the  judgment  debtor  had,  before 
judgment,  made  an  assignment  for  the  bene- 
fit of  his  creditors,  and  had  been  examined 
as  an  insolvent  assignor  under  the  provisions 
of  s.  34  of  R.  S.  O.  1897  c.  147,  does  not 
deprive  ^  judgment  creditor,  after  obtaining 
his  judgment,  of  the  right  to  examine  the 
debtor  under  Rule  900.  Bank  of  Hamilton 
V.  Scott,  24  Occ.  N.  268.  3  O.  W.  R.  716, 
717. 


ktion — Default — Motion  to  Set 
aside  Summons.^  —  The  examination  of  a 
debtor,  after  judgment,  can  only  take  place  in 
the  cases  mentioned  in  Art.  590,  C.  P.  2. 
A  debtor  who  has  made  default  to  appear  upon 
a  summons  wron^rly  issued,  may  nevertheless 
demand,  by  motion,  the  setting  aside  of  the 
summons.  Alden  Knitting  Mills  v.  Hersh- 
field,  5  Q.  P.  R.  390. 


i — ^Default  of  attendance  on 
adjourned  appointment — Costs.  Moran  v. 
McMillan,  2  O.  W.   R.  410. 

Examination  — <  Insufficient  answers  — 
Further  examination.  Ivey  v.  Moffat,  1  O. 
W.  R.  519. 

Examination — Judgment  summons — ^Is- 
sue of  second  while  first  pending — Necessity 
for  special  motion.  Brownlee  v.  Eads  (Y. 
T.),  2  W.  L.  R.  123,  216. 


-Making  awav  with  prop- 
Hunt  v.  Ro1)ins,  1  O.  W. 


erty — Committal. 
R.  80. 
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btioii — Opposition  Pending.^ — ^A 
judgment  debtor  cannot  be  called  upon  for 
examination  as  such  while  an  opposition  to 
the  sei^re  made  ander  the  judgment  against 
him  is  pending.    Duplessit  v.  Quinn,  6  Q.  P. 

Ezamlnatioii— ^Unsatisfactory  answers — 
Disposition  of  property — ^Pending  actions. 
Gault  V.  Pentecost,  2  O.  W.  R.  636w 

Czamiiuitioii — Unsatisfactory  answers  — 
Preference  —  Committal.  Hepoum  v.  Van- 
home,  1  a  W.  R.  506. 

EacamiaatioB  of — Oommittal — Incurring 
Debt  by  Fraud — Appeal,"} — ^The  defendant  re- 
ceived from  the  plaintiff  several  sums  of 
money,  part  of  which  were  to  be  invested  and 
part  expended  on  the  plaintiff's  farm.  The 
defendant  placed  these  moneys  to  his  wife's 
credit,  made  no  investments,  kept  no  ac- 
counts, and  could  not  account  at  all  for  a 
large  portion,  although  he  said  it  had  been 
expended  on  the  farm.  Before  the  plaintiff 
got  judgment,  and  while  the  action  was  pend- 
ing, the  defendant  allowed  his  wife  and  sis- 
ter-in-law to  get  judgments  against  him: — 
Held,  by  the  full  Court,  reversing  the  order 
of  Drake,  J.,  that  the  defendant  had  not  in- 
curred the  debt  by  fraud  or  false  pretences 
within  the  meaning  of  s.  15  of  the  Arrest 
and  Imprisonment  for  Debt  Act.  An  appeal 
lies  direct  from  an  order  committing  a  debtor 
to  gaol,  and  no  preliminary  motion  to  the 
Judge  for  discharge  is  necessary.  Bullock 
V.  Collins,  21  Occ.  N.  191.  8  B.  C.  R.  23. 

EzaminatioiL  of  —  Order  for — Refusal 
to  Obetf — Contempt  of  Court  —  Attachment 
for — Privilege — Judge  of  Supreme  Ooiirt.] — 
The  proceedings  for  the  oral  examination  of 
a  judgment  debtor  under  s.  36  of  59  V.  c.  28, 
should  be  by  summons  and  order;  and  not 
by  an  ex  parte  order  in  the  first  instance. 
A  Judge  of  the  Supreme  Court  has  no  privi- 
lege against  an  attachment  for  any  contempt 
which  is  of  a  criminal  and  not  of  a  civil  kind. 
The  process  of  attachment  which  may  be  is- 
sued under  the  provisions  of  s.  36  of  59  V. 
c.  28,  against  a  judgment  debtor  for  con- 
tempt of  an  order  calling  upon  him  to  appear 
and  be  examined  orally  as  to  any  and  what 
property  he  has,  which  by  law  is  liable  to 
be  taken  in  execution,  is  punitive  or  criminal 
in  its  nature;  therefore,  a  Judge  of  the  Su- 
preme Cburt  cannot  protect  himself  by  his 
privilege  against  an  attachment  issued  against 
him  for  refusing  to  obey  such  an  order.  In 
re  Burkhardt  v.  Van  Wart — E9  p.  Van  Wart, 
35  N.  B.  Reps.  78. 


Ey  ami  nation  of  Traaisferee — Evidence 
of  transfer.  Holme  v.  McQillivray,  2  O.  W. 
R.   519. 

Examination  of  Transferee  —  Third 
Mortgage  —  **EcHgible  under  Ewecution."'\ — 
A  third  mortgage  upon  real  estate  made  by  a 
judgment  debtor  is  not  a  transfer  of  property 
"exigible  under  execution,"  within  the  mean- 
ing of  Rule  908,  and  the  third  mortgagee  is 
not,  therefore,  liable  to  be  examined  as  a  per- 
son to  whom  such  a  transfer  has  been  made. 
The  words  quoted  refer  to  legal  execution 
and  do  not  include  equitable  execution  or  the 
appointment  of  a  receiver.  Canadian  Min- 
ing and  Investment  Co.  v.  Wheeler,  22  Occ. 
N.  123,  3  O.  L.  R.  210.  1  O.  W.  R.  103. 


Fraudulent  Biepoiriltion  of  Propertjr 

— Order  for  Committal — Refusal  to  Execute 
Assignment — I'erm  of  Imprisonment — Collec- 
tion Act.'l  —  A  judgment  was  recovered 
against  the  defendant  for  debt,  the  amount 
of  which  at  the  time  of  the  proceedings  to 
be  referred  to  was  $50.32,  and  was  unsatis- 
fied. The  defendant  entered  into  a  recogziix- 
ance  for  $4S,  and  justified  on  oath  as  being 
worth,  in  personal  property,  consisting  of 
household  furniture,  $45,  over  and  above  all 
his  debts,  including  the  judgment  mentioned 
and  another,  which  were  specifically  brought 
to  his  notice.  An  execution  was  issbed,  and 
the  sheriff,  five  days  later,  demanded  the  pro- 
perty, but  the  defendant  replied  that  he  had 
sold  it  for  $60,  which  he  gave  to  his  wife  to 
buy  household  supplies.  The  defendant,  be- 
ing examined  under  the  Collection  Act, 
shewed  that  he  had  conveyed  away  other 
property  to  relatives,  etc  The  examiner 
made  an  order  under  the  Collection  Act,  s.  27 
(e),  committing  the  defendant  to  gaol  for 
two  months  for  a  fraudulent  disposition  of 
his  property,  or  until  he  should  pay  $61.42, 
the  amount  due  on  the  judgment: — ^Held, 
that  the  examiner  was  fully  justified  in  mak- 
ing the  order  for  imprisonment.  2.  That 
where  the  debtor  refuses  to  execute  the  assign- 
ment mentioned  in  s.  .28  of  the  Collection 
Act,  and  the  Judge  or  examiner  determines 
to  commit  him  under  s.  27  of  the  Act,  the 
warrant  or  order  of  committal  cannot  then 
direct  an  assignment  to  be  executed^  but  such 
refusal  of  the  debtor  to  execute  it  can  be 
taken  into  consideration  by  the  officer  or 
Judge  only  in  fixing  the  term  of  imprison- 
ment.    Henniger  v.  Brine^  24  Occ.  N.  143. 

Gamiflhee — Order  for  payment — ^Exami- 
nation of  debtor  of  garnishee — ^Rules  835, 
903.  904.    Roaf  v.  Ditzel,  6  O.  W.  R.  931. 

Motion  to  Commit  —  Imperial  Debtors 
Act  in  force  in  N.  W.  T. — Non-payment  of 
judgment — Examination  of  debtor — 'Refusal 
to  disclose  property.  Iverson  v.  Enwright 
(N.W.T.),  2  W.  L.  R.  20. 

Order  for  Committal  —  Appeal  from — 
Questions  of  Fact  —  Affidavit  —  Oral  Evi- 
dence,]— ^The  Court  will  not  set  aside  an  or- 
der committing  a  judgment  debtor  to  prison 
on  the  ground  of  his  having  made  a  fraudu- 
lent disposition  of  his  property  whereby  the 
judgment  creditor  is  materially  prejudiced  in 
obtaining  satisfaction  of  his  judgment,  unless 
it  appears  that  the  Judge  making  the  order 
has  taken  some  manifestly  mistaken  view  of 
the  law  or  the  facts.  As  such  Judge  has  had 
the  opportunity  of  hearing  the  witnesses  give 
their  testimony  viva  voce,  and  of  observing 
their  demeanour,  his  decision  on  questions  of 
fact  must  be  taken  to  have  the  same  weight 
as  the  verdict  of  a  jury.  On  an  application 
for  a  rule  nisi  to  resciud  a  Judge's  order  im- 
prisoning a  judgment  debtor,  the  applicant 
cannot  shew  by  affidavit  what  took  place  be- 
fore the  Judge  to  whom  the  application  was 
made;  the  stenographer's  return  of  the  evi- 
dence must  be  produced.  Em  p,  Despres,  In 
re  O'Lear^/  v.  Despres,  36  N.  B.  Reps.  13. 

Transfer  of  Skaree  in  Company — In- 
junction to  restrain  further  transfer  —  Ex- 
amination of  transferee— Aid  of  executidn — 
Affidavit.  Coleman  v.  Hood,  4  O.  W.  R.  309. 
433. 
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JUDICIAL  COMMITTEE  OF  FBIVY 

COTTNCIL. 

See  Appkaj^. 


JUDICIAL  NOTICE. 

See    COXTBA.GT. 


JUDICIAL  SALE  OF  LAND. 

Effe<»t  of — Extinction  of  Title — Action  to 
Remove  Cloud  on  Title.'\ — ^After  the  sale  un- 
der a  decree  of  an  immovable  of  which  he 
was  the  owner,  the  debtor  has  no  longer  any' 
interest  in  the  property,  and  therefore  has 
no  right  of  action  to  have  removed  from  the 
property  a  hypothec  which  he  alleges  has  been 
illegally  registered.  Kauntz  v.  lAveilU,  Q. 
B.  24  S.  C.  537. 

Par^  baving  Gondi&Gt  Piurcbasins — 

Invalidity  —  Objection  —  Person  Interested 
in  Proceeds.^ — ^In  the  absence  of  any  order 
or  direction,  the  plaintiff  and  not  the  clerk 
of  the  Court  is  to  be  considered  to  have  the 
conduct  of  a  judicial  sale.  Where  the  plain- 
tiff, who  had  conduct  of  such  a  sale,  pur- 
chased the  land  without  leave,  confirmation 
was  refused.  Such  a  sale  is  void,  not  merely 
voidable,  and  it  is  unnecessary  for  the  person 
opposing  to  shew  that  the  purchaser  has  per- 
petrated fraud,  or  acquired  the  property  at 
less  than  its  value,  or  obtained  undue  ad- 
vantage, or  that  the  lands  should  have  real- 
ized sufficient  to  give  him  an  interest  in  the 
proceeds.  Any  person  having  any  interest  in 
the  proceeds  of  a  sale,  whether  a  party  or 
not,  has  a  right  to  object  to  connrmation. 
Pruden  v.  Squarehriggs,  2  Terr.  L,  R.  200. 

f*^  MOBTOAOE. 


JUDICIAL  SECUEITT. 

Ai&tkorised  Company  —  Justification — 
Requisition.'^ — ^A  company  authorized  to  fur- 
nish security  in  the  Courts  may  be  required 
to  justify  as  to  solvency,  but  its  security  will 
not  be  rejected  unless  it  appears  that  the 
party  complaining  of  it  has  required  the  com- 
pany to  justify.  Ludlam  v.  Weiss^  6  Q.  ^ 
R.  308. 

See  Arrest — Costs. 


JUDICIAL  SUBETT. 

See  Principal  and  Surety. 


JUNCTION. 

See  Railway. 


JUEA  SEOALIA. 

See  Constitutional  Law. 


JUEISDICTION. 

Objeotion.  to — Right  of  Judge  to  Raise,'\ 
— Where  a  petition  was  presented  for  pay- 
ment over  of  insurance  moneys  deposited  by 
the  insurers,  whereas  the  claimant  should 
have  brought  an  action :  —  Held,  that  the 
Judge  hearing  the  petition  had  a  right  to 
raise  the  objection  to  jurisdiction  of  his  own 
motion.  In  re  Doran  and  Ancient  Order  of 
United   Workmen,  3  O.  P.  R.  441. 

ProTineial  Conrt  —  Foreign  Lands — 
Trusts.l — ^An  action  will  not'  lie  in  Ontario 
for  a  declaration  that  land  outside  the  pro- 
vince is  held  by  the  defendant  as  mortgagee 
from  the  plaintiff  and  for  redemption,  even 
though  both  parties  reside  in  the  province. 
Jud^ent  of  Meredith,  C.J.,  30  O.  R.  650, 
19  Occ.  N.  281,  affirmed;  Maclennan,  J.A., 
dissenting.  Qunn  v.  Harper,  21  Occ.  N.  562, 
2  O.  L.  R.  611. 

See  Appeal — Courts — Writ  of   Summons. 


JUEOBS. 

;Sfee  Attachment  of  Debts — ^Trial. 


JUEY. 

Special  Jury — Notice  of  striking— Time 
— ^Holiday.  Holman  v.  Times  Printing  Co., 
1  O.  W.  R.  7,  338.  756. 

See  CRiMiNAT;  Law  —  Nblioence  —  New 

Trial — Trial. 


JUSTICE  OF  THE  PEACE. 

Aotioa  asAlnst  —  False  Imprisonment — 
Evidence — Innocence  of  Plaintiff,} — By  C.  S. 
N.  B.  c.  90,  s.  11,  it  is  enacted  that.  **where 
the  plaintiff  shall  be  entitled  to  recover  in 
any  action  against  a  justice,  he  shall  not 
have  a  verdict  for  any  damages  beyond  two 
cents,  or  any  costs  of  suit,  if  it  shall  be 
proved  that  he  was  guilty  of  the  offence  of 
which  he  was  convicted,"  etc.  In  an  action 
for  false  imprisonment  brought  against  a 
magistrate,  who  without  jurisdiction  had  com- 
mitted to  prison  the  plaintiff  for  making  de- 
fault in  payment  of  a  fine  imposed  upon  him 
for  selling  liquor  without  a  license,  evidence 
was  offered  and  admitted  in  proof  of  the 
plaintifiTs  innocence  of  the  charge:  —  Held, 
that  the  evidence  was  properly  received,  and 
that  the  plaintiff,  in  order  to  prove  his  inno- 
cence, was  not  confined  to  such  evidence  as 
had  been  given  before  the  magistrate  on  the 
trial  of  the  information.  LahelJe  v.  McMil- 
lan, 34  N.  B.  Reps.  488. 

Certiorari  —  Return  of  Moneys  Col- 
lected,!— ^A  justice  of  the  peace  whose  judg- 
ment 18  removed  upon  a  writ  of  certiorari, 
must,  in  presenting  to  the  Court  the  docu- 
ments relating  to  the  matter,  deposit  all 
sums  of  money  collected  by  him  under  his 
judgment.  2.  If  he  does  not  do  so  a  rule 
nisi  may  be  issued  against  him  obliging  him 
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to  make  such  deposit.  Mercier  v.  Flamondon, 
Q.  R.  21  S.  C.  335. 

ColleetioA  of  Fine  aad  Goats  —  Pre- 

uumption  of  Proper  Disposition — Duty,  ic^ere 
Conviction  Quashed.]  —  Held,  in  an  action 
against  a  justice  of  the  peace  to  recover  the 
sum  of  $15  paid  to  him  as  fine  and  costs, 
upon  a  conviction  under  a  Territorial  Ordin- 
ance^  which  was  afterwards  quashed,  that  it 
must  be  presumed,  in  the  absence  of  evi- 
dence, that  the  moneys  were  properly  ap- 
plied, i.e.,  the  fine  transmitted  to  the  Attor- 
ney-General, and  the  costs  paid  over  to  the 
complainant^  for  whom  they  were  received 
by  the  justice  as  agent.  There  is  no  duty 
imposed  on  the  justice  in  such  case  to  obtain 
a  refund.  The  justice's  personal  fees  when 
retained  by  him  are  in  effect  paid  to  him  by 
the  complainant,  against  whom  he  had  the 
right  to  retain  them,  ^auditzki  v.  Telford, 
5  TeiT.  L.  R.  488. 

GonTlotioB  —  Certiorari — Costs  of  Con- 
veying to  QaoUl  —  The  Superior  Court  has 
jurisdiction  to  take  cognizance,  upon  certio* 
rari,  of  every  decision  rendered  by  a  justice 
of  the  i>eace,  even  in  criminal  matters.  2.  A 
recorder  has  no' right,  in  imposing  a  fine  and 
the  costs  of  a  prosecution,  and  imprisonment 
in  case  of  non-payment,  to  require  as  a  con- 
dition precedent  to  the  liberation  of  the  de- 
fendant, the  payment  of  the  costs  of  prosecu- 
tion and  conveying  to  gaol;  and  a  conviction 
containing  that  provision  will  be  quashed 
upon  cerSorari.  Leonard  v.  Pelletier,  Q.  R. 
24  S.  C.  331,  6  Q.  P.  R.  54. 

GoATiotioa  —  Certiorari  —  Selling  Un- 
teholesome  Meat — Public  Health  Act — Crimi- 
nal Code.} — A  charge  was  laid  against  the 
defendant  of  exposing  and  offering  for  sale 
on  a  public  market  meat  unfit  for  food  for 
man.  The  charge  was  so  worded  as  to  leave 
it  doubtful  whether  it  was  intended  for  one 
under  s.  122  of  the  Public  Health  Act  or  un- 
der s.  194  of  the  Criminal  Code.  The  magis- 
trates treated  the  charge  at  first  as  one  of 
an  offence  against  the  Code,  and,  the  defen- 
dant electing  against  a  summary  trial,  took 
evidence,  and  adjourned  for  a  week.  They 
then  announced  that  a  case  had  been  made 
out  under  the  provisions  of  the  Public  Health 
Act,  but  not  such  as  to  warrant  sending  for 
trial  under  the  Code,  and  adjourned  for  some 
days  to  enable  the  accused  to  put  in  a  de- 
fence under  the  new  conditions,  if  he  so  de- 
sired. The  defendant  objected  to  the  case 
being  proceeded  with  under  the  Public  Health 
Act,  and  offered  no  defence,  and  the  magis- 
trates then  convicted  him: — Held,  that  the 
conviction  must  be  quashed.  It  is  not  com- 
petent for  magistrates,  where  the  informa- 
tion charges  an  offence  which  they  have  no 
jurisdiction  to  try  summarily,  to  convert  the 
charge  into  one  which  they  have  jurisdiction 
to  try  summarily,  and  to  so  try  it,  on  the 
original  information.  Rex  v.  Dungey,  21 
Ooc.  N.  435,  2  O.  L.  R.  223. 

GoBTictioB  —  Certiorari  —  No  return 
of  evidence — -Absence  of  record  of  proceed- 
ings before  justice — ^Invaliditv  of  conviction. 
Rex  v.  McGregor  (B.C.),  2  W.  L.  R.  378. 

Goaviction  —  Information  charging  more 
than  one  offence  —  Trial  —  Jurisdiction — 
Amendment — Appeal.  Rex  v.  Austin  (N.W. 
T.),  1  W.  L.  R.  671. 


GoATletioa  —  Minute  of  * —  Absence  of 
Formal  Entry — Quashing — Costs.}  —  Where 
a  justice  of  the  peace  convicts  or  makes  an 
order  against  a  defendant,  and  a  minute  or 
memorandum  of  such  is  tnen  made,  the  fact 
that  no  formal  conviction  has  been  drawn  np 
is  no  reason  why  the  conviction  should  not 
be  quashed.  The  Court  has  jurisdiction  by 
virtue  of  s.  119  of  the  Judicature  Act  to 
award  the  costs  of  a  motion  to  quash  a  con- 
viction  under  an  Ontario  statute  against 
either  the  justice  of  the  peace  or  informant. 
Rex  V.  Biennett.  4  O.  L.  R.  205,  1  O.  W.  R. 
360,  distinguished.  Rem  v.  Mancion,  24  Occ. 
N.  28a  8  O.  L.  R.  24,  3  O.  W.  B.  756. 

GoBTiotioB  —  Superior  Court  —  Certio- 
rari.}— The  Superior  Court  has  power  over 
.a  conviction  by  a  justice  of  the  peace  in  a 
penal  matter.  Uercier  v.  Plamonaon^  Q.  R. 
20  S.  C  288. 

GoBTlotloA  Qvaalied  —  Costs.  Rem  v. 
Dungey,  2  O.  W.  R.  020. 

Coavlotiona  —  Separate  Offences — Dis- 
position of  Both  Cases  after  Hearing  Evi- 
dence in  Both.} — ^Two  informations  were  pre- 
ferred before  a  justice  of  the  peace  against 
the  accused  for  distinct  offences  of  selling 
liquor  to  Indians.  At  the  conclusion  of  the 
first  case,  the  magistrate  reserved  his  deci- 
sion, and  proceeded  with  the  second  case,  in 
which  he  convicted,  and  then  dismissed  the 
first.  On  an  application  to  quash  the  con- 
viction, the  magistrate  stated  on  affidavit  that 
in  convicting  he  was  governed  only  by  the 
evidence  in  the  case  in  which  the  conviction 
was  made: — ^Held,  that  the  postponement  by 
the  magistrate  of  his  decision  in  the  first 
case  until  he  had  concluded  the  second,  did 
not,  under  the  circumstances,  render  the  con- 
viction in  the  second  case  bad  in  law.  Regina 
V.  McBerny,  3  Can.  Crim.  Cas.  339,  distin- 
guished. Rex  V.  Sing,  22  Occ.  N.  423,  9  B. 
C.  R.  254. 

DisqnalilLoatioii  —  Interest.} — Justices 
of  the  peace,  who  belong  to  an  association 
(a  temperance  alliance)  of  which  the  presi- 
dent is  the  party  prosecuting,  and  the  fine  to 
be  imposed  upon  the  accused  will  ultimately 
be  paid  over  to  said  association,  have  no  jur- 
isdiction, and  are  prevented  from  acting  on 
account  of  interest  sufficient  to  disqualify 
them.  DaigneauU  v.  Emerson,  Q.  R.  20  S. 
C.  310. 

Illesal  Arrest  —  Action  against  Magis- 
trate— Warrant  of  Commitment — Ministeriai 
Act — Excessive  Punishment.}  —  The  defen- 
dant, a  stipendiary  magistrate,  made  a  con- 
viction against  the  plaintiff  under  the  Canada 
Temperance  Act.  which  was  admittedly  good. 
When  he  issued  the  warrant,  he  departed 
from  the  conviction  and  directed  imprison- 
ment -  with  hard  labour.  The  plaintiff  was 
discharged  on  habeas  corpus  proceedings,  and 
brought  this  action  for  damages  for  illegal 
arrest : — ^Held,  that  the  magistrate  was  liable. 
If  the  issue  of  the  warrant  were  a  judicial 
act,  the  plaintiff  would  fail,  as  no  malice  was 
proved.  The  issuing  of  the  warrant  was, 
however,  a  ministerial  act.  Banister  v. 
Wakeman,  15  L.  R.  A.  201,  BIriggs  ▼.  War- 
den, 10  Mass.  356.  Noxon  v.  Hill,  2  Allen 
215,  referred  to.  The  case  was  distinguish- 
able from  Mott  v.  Milne,  31  N.  S.  Reps.  372, 
because  the  latter  case  proceeded  on  the  as- 
sumption that  the   issuing  of  a  warrant  to 
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arrest  for  an  indictable  offence  by  a  magis- 
trate upon  an  information  liad  before  him 
was  a  indicia]  act.  The  defendant  was  not 
entitled  to  the  protection  of  R.  S.  N.  S.  1900 
c  40,  8.  16,  because  the  plaintiff  was  under- 
going a  greater  punishment  than  the  law  as- 
signed for  the  offence.  Mclver  v.  MacOilli- 
vray,  24  Occ.  N.  142,  237. 

JnrlsdiotioB  —  Conmction  for  Trespass 
— Warrant  of  Commitment  —  Necessity  for 
tico  Justices — Habeas  Corpus  — '  Certiorari.] 
— ^The  prosecutor  charged  the  petitioner  be- 
fore a  justice  of  the  peace  with  having  cut 
wood  upon  his  property.  The  petitioner  took 
no  notice  of  the  summons  served  upon  him, 
and  the  justice  convicted  him  and  ordered 
him  to  pay  a  fine  of  $5  and  costs  and  upon 
default  to  be  imprisoned  for  15  days  at  hard 
labour.  A  warrant  of  commitment  was  issued 
bv  the  justice  under  s.  783  of  the  Criminal 
(Jode,  and  the  petitioner  was  imprisoned.  He 
obtained  a  habeas  corpus  and  certiorari  in 
aid,  alleging  that  a  single  justice  of  the 
peace  cannot  issue  a  warrant  of  imprison- 
ment, and  that  the  conviction  was  illegal : — 
H!eld,  that  a  single  justice  has  no  jurisdic- 
tion to  issue  a  commitment  under  s.  783.  2. 
When  it  appears  on  the  face  of  the  convic- 
tion that  the  justice  has  exceeded  his  juris- 
diction a  certiorari  in  aid  is  not  necessary. 
3.  In  such  a  case  the  writ  of  habeas  corpus 
was  maintained  and  the  conviction  and  com- 
mitment were  quashed.  Cot6  y.  Durand,  Q. 
R.  25  S.  C.  33. 

JnrlsdietioB — Conviction  not  Conform- 
able  to  Municipal  By-Uno — Payment  of  Fine 
— Acgui€scenc€.'\ — A  by-law  of  the  town  of 
Levis  enacted  that  all  umbrella-menders, 
whether  residing  in  the  town  of  Levis  or  not, 
but  carrying  ont  that  trade  or  business  there, 
before  carrying  on  such  trade  or  business 
should  take  out  a  license,  and  that  on  failure 
to  do  BO  they  should  be  liable  to  a  fine  of 
$50  or  to  imprisonment  for  one  month.  The 
applicant  was  convicted  and  ordered  to  pay 
a  fine  and  in  default  of  immediate  payment 
to  be  imprisoned  for  15  days,  because  he 
**was  arrested  by  Constable  Odillon  Houde  at 
sight  within  the  limits  of  the  town  of  Levis, 
whilst,  in  contravention  of  the  town  by-law, 
soliciting  orders  as  an  umbrella-mender  with- 
out having  taken  out  the  license  required  by 
the  said  by-law  and  the  law."  The  appli- 
cant thereupon  paid  the  fine : — ^Held,  that  the 
conviction  was  not  conformable  to  the  by-law, 
which  did  not  require  that  those  who  soli- 
cited orders  as  umbrella-menders  should  take 
out  licenses;  that  the  conviction  was  there- 
fore entirely  beyond  the  jurisdiction  of  the 
justice  of  the  peace.  (2)  The  applicant  must 
be  presumed  to  have  paid  his  fine  to  obtain 
his  liberty,  and  such  payment  did  not  there- 
fore constitute  acquiescence.  Cardoni  v. 
Robitaille,  Q.  R.  25  S.  C  444. 

Jnrlsdietioii — Hearing  in  Absence  of  Ac- 
cused— Appearance  for  Sentence — Right  to 
Adduce  Evidence.] — A  justice  of  the  peace 
has  no  right,  after  having  heard  the  case 
in  the  alMence  of  the  accused,  and  issued 
a  new  warrant,  to  compel  the  accused  to 
appear  before  him  to  receive  sentence,  to 
prevent  the  accused  from  adducing  evidence 
when  he  appears  in  answer  to  that  warrant. 
Levesque  v.  Asselin,  6  Q.  P.  R.  64. 

JviladletioA — Information — Date  of  Of- 
fence— Liquor    License    Act — Prohibition.'] — 


An  information  was  laid  at  Halifax  on  the 
25th  April,  1004,  by  the  chief  inspector  of 
licenses  for  the  municipality  of  Halifax 
county,  who  resided  35  miles  from  the  city 
of  Halifax,  before  the  stipendiary  magis- 
trate for  the  county  of  Halifax,  against  the 
defendant,  charging  him  "for  that  he  within 
the  space  of  six  months  last  past  previous  to 
this  information  at  .  .  unlawfully,  .  . 
(a)  did  sell,  .  .  .  and  (b)  did  keep  for 
sale  .  .  .  intoxicating  liquor  contrary 
to  the  provisions  of  the  Liquor  License 
Act."  The  only  evidence  offered  by  the  pro- 
secution was  that  of  the  chief  constable  for 
the  county  of  Halifax,  who  swore  that  in 
company  with  the  inspector  on  the  23rd  April, 
1904,  he  visited  the  defendant's  bouse  within 
the  county  of  Halifax,  and  found  a  gallon 
of  liquor  in  his  bedroom,  but  there  was  no 
bar  or  other  appliances  generally  found  in  a 
place  where  liquor  is  sold,  and  that  ^he  had 
on  former  occasions  served  the  accused  with 
papers  under  the  Liquor  License  Act.  The 
defendant  gave  no  evidence  nor  called  any 
witnesses,  but  asked  for  a  dismissal  of  the 
complaint  on  several  grounds.  The  justice 
adjourned  to  consider  tiie  application  of  the 
defendant  who  in  the  meantime  applied  ex 
parte  for  a  writ  of  prohibition  under  Crown 
Rule  72 :— Held,  f oUowing  Rex  v.  Boutillier, 
24  Occ.  N.  240,  that,  as  it  did  not  appear 
by  the  information  that  it  was  laid  within  six 
months  after  the  commission  of  the  offence, 
or  that  the  defendant  had  committed  the 
offence  within  six  months  previous  to  its 
being  laid,  and  as  the  evidence  given  on 
the  trial  in  the  presence  of  the  de- 
fendant ,  did  not  amount  to  a  charge 
for  violation  of  the  law  so  as  to  dispense 
with  the  formality  of  an  information,  the 
magistrate  was  acting  without  jurisdiction, 
and  should  be  prohibited  from  further  pro- 
ceeding in  the  matter.  Regina  v.  Bennett, 
1  O.  R.  445,  referred  to.  Rex  v.  Breen,  24 
Occ.  N.  325. 

Jnrlsdiotion — Summary  trial — Charge  of 
keeping  common  gaming  house — Interpreta- 
tion of  Criminal  Code.  Re  Rex  v.  Flynn  (Y. 
T.).  1  W.  L.  R.  388,  2  W.  L.  R.  468. 

Ji&«tiee*0  Civil  Court  —  Jurisdiction — 
— Omission  to  Give  Security  for  Costs — For- 
eign Corporation — Goods  sold  and  Delivered,"] 
— ^The  plaintiffs,  who  were  a  companv  incor- 
porated abroad,  but  having  a  place  of  Business 
in  the  province,  brought  an  action  against 
the  defendant  in  a  justice's  court  for  goods 
•sold  and  delivered.  To  prove  their  case  they 
put  in  evidence  a  paper  in  the  form  of  a  pro- 
missory note,  whereby  the  defendant  prom- 
ised to  pay  the  plaintiffs  a  sum  certain  with 
interest.  There  were  certain  conditions  ^  as 
to  the  possession  of  the  goods  and  the  title 
thereto  incorporated  in  the  note  or  paper. 
Security  for  costs  was  not  demanded  at  the 
trial,  and  none  was  given: — Held,  that  in- 
debitatus assumpsit  would  lie,  and  that  the 
omission  to  give  security  for  costs  did  not 
deprive  the  magistrate  ot  jurisdiction  to  try 
the  case.  Per  Tuck.  C.J..  that  49  V.  c.  53, 
s.  1,  does  not  apply  to  companies  incorporated 
abroad,  but  having  a  place  of  business  within/ 
the  province.  Per  Barker,  J.,  that  the  de- 
fendant by  not  demanding  the  security  at  the 
trial  waived  the  benefit  of  49  V.  c.  53.  Mas- 
sey-H arris  Co,  v.  Stairs,  34  N.  BL  Reps.  591. 

Ministerial  Bvties — One  Justice  Suffi- 
cient.]— In  cases  tried  under  the  Summary 
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Act,  purely  ministerial  duties,  such  as  re- 
'^eivin^  complaint,  issuing  warrant,  etc.,  may 
be  done  by  one  justice  of  the  peace,  even 
where  the  statute  under  which  the  proceeflings 
ai^  had,  says  that  the  case  can  only  be  tried 
by  two  justices  of  the  peace.  BouBquet  v. 
Gagnon,  Q.  R.  23  S.  C.  35. 

Offenoe   Coma&itted   in  a  Harbour — 

Jurisdiction — Adjacent  County,'\ — Upon  the 
shores  of  the  high  sea  it  is  only  land  not 
covered  by  the  sea  which  forms  part  of  the 
adjacent  counties,  and,  therefore,  the  juris- 
diction of  the  Courts  of  these  counties  does 
not  extend  beyond  the  line  of  low  tide.  2. 
Bays,  gulfs,  mouths  of  rivers,  harbours,  ports, 
roadsteads,  or  waters  situated  between  the 
necks  of  land,  where  one  can  see  from  one 
bank  to  the  other,  form  part  of  neighbouring 
or  adjacent  counties,  and  consequently  an 
offence  committed  upon  such  waters  is  within 
the  territorial  jurisdiction,  and  not  the  Ad- 
miralty. 3.  The  port  of  Perc6,  in  which  an 
offence  was  committed,  is  part  of  the  adja- 
cent  county  of  Gasp^,  having  regard  to  the 
facts  (a)  that  it  is  an  inland  water  almost 
entirely  surrounded  by  land,  and  lying  be- 
tween necks  of  land,  and  (b)  that  the  statute, 
in  making  the  river  the  border  of  this  county 
and  including  in  it  the  nearest  islands,  in- 
cludes also  the  waters  of  the  ports  and  the 
roadsteads  which  lie  between  these  islands 
and  the  mainland  because  they  are  between 
necks  of  land.  4.  Ck)nsequently,  a  magistrate 
of  the  district  of  the  county  of  Gasp6  has 
jurisdiction  over  an  offence  or  a  tort  or  a 
quasi-tort  committed  at  this  place:  and  a 
writ  of  prohibition  against  the  enforcement  of 
a  decision  of  such  a  magistrate  will  not  be 
maintained.  Duguay  v.  North  American 
Transportation  Co.,  Q.  R.  22  S.  C.  517. 

Pei&alty — Emcessive  Fee — Information  for 
Indictable  Offence — Pleading — Amendment.^ 
— An  information  having  been  laid  bj  the 
plaintiffs  before  the  defendant,  a  justice  of 
the  peace,  for  an  indictable  offence  under  ss. 
210  (2)  and  215  of  the  Criminal  Code,  over 
which  the  defendant  had  no  summary  juris- 
diction as  a  justice: — Held,  that  he  was  not 
entitled  to  any  fee  whatever,  and  that  the 
plaintiffs,  while  they  were  entitled  to  recover 
by  action  the  amount  of  the  fee  which  they 
paid,  could  not  maintain  an  action  under 
s.  3  of  R.  S.  O.  1897  c.  95,  or  under  s.  902, 
s.-s.  6,  of  the  Criminal  Code,  to  recover  a 
penalty  from  the  defendant  for  receiving  a 
larger  amount  of  fees  as  a  justice  of  the  peace 
than  he  was  entitled  to.  Bowman  v.  Blyth, 
7  E.  &  B.  26,  applied  and  followed.  It 
was  alleged  by  the  statement  of  claim  that 
the  defendant  wrongfully,  illegally,  and  mali- 
ciously, and  without  reasonable  or  probable 
cause,  demanded  from  the  plaintiffs  the  sum 
of,  etc.,  contrary  to  the  Ontario  Act  At 
the  trial  the  plaintiffs  were  allowed  to  amend 
by  substituting  '*wilftilly"  for  "maliciously 
and  without  reasonable  or  probable  cause," 
and  by  making  an  alternative  claim  under 
s.  902,  s.-s.  6,  of  the  Criminal  Code: — Held, 
that  the  amendments  were  properly  made. 
McGillivroif  v.  Muir,  23  Occ.  N.  282,  6  O. 
L.  R.  154,  2  O.  W.  R.  663. 

Powers  of — Master  and  Servant — Com- 
plaint for 'Non-payment  of  Wages — Damages 
for  Disobedience  of  Orders — Set-off.] — B.,  a 
servant,  under  the  provisions  of  s.  3  of  Con- 
solidated Ordinances  c.  50,  the  Masters  and 
Servants'   Ordinance,    lodged   with   a   justice 


of  the  peace  a  complaint  against  C.,  his  mas- 
ter, for  non-payment  of  wages,  and  on  the 
hearing,  besides  that  bearing  on  the  question 
of  wages,  some  evidence  was  introduced  tend- 
ing to  shew  that,  by  reason  of  B.s  neglect  to 
obey  C.'s  directions  in  regard  to  some  oats, 
the  oats  became  entirely  lost  and  destroyed, 
and,  notwithstanding  the  objection  of  B.'s 
counsel,  the  justice  expressed  his  determina- 
tion to  allow  the  claim  for  damages  as  a  set- 
off to  the  wages: — Held,  that  the  justice  ex- 
ceeded the  power  conferred  on  justices  by  the 
Ordinance  in  holding  that,  upon  hearing  of 
an  information  laid  under  s.  3,  damages 
claimed  for  any  of  the  causes  set  out  in  s. 
2  can  be  adjudicated  upon,  and  if  found  set 
off  against  wages  proved  under  s.  3.  In  re 
Brown  and  Craft,  21  Occ  N.  103, 

PrelimlBary  Inqniry — Continuation  be- 
fore Another  Magistrate---Jurisdiction — Com- 
mencement de  Novo,} — ^A  preliminary  in- 
quiry in  a  criminal  matter  commenced  before 
a  magistrate  cannot  be  continued  by  another. 

2.  But  if  a  magistrate  who  has  commenced 
a  preliminary  inquiry,  dies  or  is  deposed  from 
office  or  resigns,  or  if  he  discharges  himself 
from  the  matter,  another  competent  magis- 
trate may  take  the  matter  in  hand,  but  he 
must  begin  the  inquiry  de  novo;  he  may  not 
continue  the  proceedings  already  commenced. 

3.  A  Judge  of  sessions  of  the  peace  who  com- 
menced a  preliminary  inquiry,  having  obtained 
leave  of  absence,  and  having,  without  finish- 
ing the  inquiry,  departed  for  a  journey  to 
Europe,  was  held  to  have  discharged  himself 
from  the  matter;  and  in  this  case^  with  the 
consent  of  the  Crown,  the  prosecutor  prop- 
erly obtained  from  another  magistrate,  who 
replaced  the  former,  an  order  to  commence 
de  novo  the  preliminary  inquiry.  4.  A  writ 
of  certiorari  to  prevent  the  second  magistrate 
from  seising  himself  of  the  matter  and  re- 
commencing it  was  refused.  Bertrand  v. 
Angers,  Q.  R.  21  S.  C.  213. 

Proeeedin^    as    to    Maintenaace    o^ 

Pauper— i/urwdfction — Notice  of  Discontinu- 
ance of  Previous  Proceedings — Interest  of  Jus- 
tice in  Prosecution — Certiorari — Appeal,} — 
Proceedings  were  taken  by  the  plaintiffs  before 
a  justice  of  the  peace  with  a  view  to  having 
a  pauper  made  chargeable  to  poor  district  No. 
5  in  the  county  of  Pictou.  Subsequently,  and 
without  notice  to  district  No.  5,  proceedings 
against  that  district  were  discontinued,  and 
proceedings  were  commenced  before  another 
justice  with  a  view  to  having  the  pauper  made 
chargeable  to  the  defendants*  district.  On  the 
depositions  taken  before  the  magistrate  ap- 
plied to  in  the  second  instance,  the  stipendiary 
magistrate  for  the  county  (who  was  also 
county  treasurer)  took  further  depositions, 
and  made  an  adjudication  that  the  pauper 
was  legally  chargeable  to  the  defendants*  dis- 
trict:— Held,  that  the  adjudication  so  made 
was  bad,  both  because  of  the  failure  to  give 
notice  of  discontinuance  of  the  original  pro- 
ceedings, and  because  the  stipendiary  magis- 
trate, as  county  treasurer,  was  a  party  to 
the  proceedings  and  should  not  have  acted. 
Held,  that  the  order  made  under  the  cir- 
cumstances mentioned  was  open  to  attack 
either  by  certiorari  or  by  appeal.  Pictou 
Overseers  of  the  Poor  for  District  No.  7  v. 
Pictou  Overseers  of  the  Poor  for  District 
No.  6,  36  N.  S.  Reps.  326. 

ReensatioB — Proof  of  Facts  Alleged — 
Appeal  —  Prohibition  —  Prosecution — -Com- 
plainant.}— Where,    in   a   complaint   brought 
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before  a  justice  of  the  peace,  by  yirttie 
of  Art.  5&51  et  seq.,  concerning  dam- 
ages to  property,  the  justice  has  been 
challenged  by  the  defendants,  it  is  for  them 
to  prove  the  facts  alleged  in  their  recusation, 
and  that  even  before  the  justice  challenged, 
preserving  the  right  to  appeal  or  to  move  for 
prohibition,  if  the  justice  persists  in  sitting, 
the  provisions  of  the  Code  of  Civil  Proce- 
dure not  applying  in  such  a  case.  2.  It  is 
not  necessary  that  such  a  prosecution  should 
be  brought  m  the  name  of  the  complainant 
as  well  as  of  the  municipal  corporation.  In 
re  Chiertin  and  Beaucheminy  Q.  R.  18  d.  C. 
316. 

Smnmary  ConTietion  —  Jurisdiction — 
Merits — CertiorariJ\ — Where  a  summary  con- 
viction is  not  on  its  face  defective,  and  the 
justice  had  general  jurisdiction  over  the  sub- 
ject matter,  the  adjudication  involved  in  the 
merits  of  the  case  on  the  facts,  as  distin- 
^ished  from  collateral  facts  upon  v^hich  the 
justice's  jurisdiction  depends,  is  not  review- 
able upon  certiorari.  Hex  v.  Beagan  (No. 
i),  36  N.   S.   Keps.  206. 

Smnaaiy  GonTletioA  Quashed — Ac- 
tion to  Recover  Fine  and  Costs,] — In  an  ac- 
tion for  the  recovery  from  the  defendant,  a 
justice  of  the  peace,  of  the  fine  and  costs 
paid  to  the  defendant  by  the  plaintiff  upon 
a  summary  conviction  made  by  the  defendant 
under  an  Ordinance  of  the  North- West  Terri- 
tories, which  conviction  had  been  quashed,  it 
was  held  that  the  action  did  not  lie  against 
the  magistrate,  since,  under  s.  11  of  the  Or- 
dinance respecting  justices  of  the  peace. 
Con.  Ord.  (1896)  c.  32,  he  was  bound  to 
transmit  the  fine  to  the  Attorney-General 
forthwith  upon  its  receipt  by  him,  and,  in  the 
absence  of  evidence  that  he  had  not  remitted, 
must  be  presumed  to  have  done  so,  and  the 
costs  were,  by  the  conviction,  directed  to  be 
paid  to  the  complainant,  whose  agent  to  re- 
ceive them  the  plaintiff  must  have  known 
the  defendant  to  be.  Kaulitski  v.  Telford, 
24  Occ.   N.   lOa 

Territorial  JvrisdiotioB — Act  for  Pro- 
tection of  Sheep^ — Offence  against — Locality 
of — Owning  Vicious  Dogs—-<)rder  for  De- 
struction—-Order  for  Damages — Information 
— Quashing  Orders — Costs,"] — ^Upon  a  motion 
to  quash  an  order  of  a  justice  of  the  peace 
for  the  county  of  Waterloo  under  ss.  11-13 
of  R.  S.  O.  1897  c.  271,  an  Act  for  the  Pro- 
tection of  Sheep  and  to  impose  a  tax  on 
dogs,  finding  that  the  defendant,  at  the  town 
of  Waterloo,  did  unlawfully  have  in  his  pos- 
session two  dogs,  which  dogs  worried  and 
injured  two  sheep,  the  property  of  the  com- 
plainant, at  the  township  of  Wellesley,  and 
ordering  the  defendant  to  kill  the  dogs: — 
Held,  that  the  offence  under  s.  11  was  the 
having  in  possession  a  dog  which,  wherever 
the  act  was  done,  had  worried,  injured,  or 
destroyed  sheep,  and  therefore  the  offence  was 
committed  at  the  town  of  Waterloo,  where 
the  defendant  lived,  and  a  magistrate  for  the 
county  had  no  jurisdiction,  there  being  a 
police  magistrate  for  the  town,  and  it  not 
appearing  that  the  convicting  magistrate  was 
acting  for  or  at  the  request  of  such  police 
magistrate.  Upon  the  same  information  the 
same  magistrate  also  made  an  order,  under 
8.  15  of  the  Act,  for  payment  by  the  defend- 
ant to  the  complainant  of  $10  (said  to  be 
the  value  of  the  sheen)  and  costs: — Held, 
that  a  proceeding  under  s.  lo  is  independ- 
ent of  one  under  ss.  11-13,  and  the  magistrate 


had  no  power  to  award  damages  for  the  in- 
jury to  the  sheep,  without  a  separate  com- 
plamt.  The  first  order  was  quashed  without 
costs,  because  the  question  of  the  magistrate's 
jurisdiction  was  not  raised  before  him,  and 
the  assuming  jurisdiction  was  his  mistake. 
The  second  order  was  quashed  with  costs  to 
be  paid  by  the  complainant,  because  he  in- 
sisted on  going  on  with  the  claim  for  damages 
before  the  magistrate.  Rem  v.  Duering,  21 
Occ.  N.  588,  2  O.  L.  R.  598. 

Void  CoBviotion — Action  en  Nullity,] — 
A  conviction  made  by  a  person  illegally  exer- 
cising the  functions  of  a  justice  of  the  peace 
is  void,  and  may  be  attacked  by  way  of  a 
direct  action  to  declare  it  void.  Corporation 
of  Ham  Nord  v.  Juneau,  Q.  R.  21  S.  CJ.  530. 

Warrant  of  Arrest  —  Grounds — Issue 
ivithout  Inquiry  —  Liability,] — A  justice  of 
the  peace  who  issues  a  warrant  of  arrest 
without  inquiring  into  the  grounds  which  the 
complainant  has  for  suspecting  the  accused,  is 
responsible  to  the  latter  when  the  complaint 
is  not  justified  by  any  serious,  reasonable, 
or  plausible  ground.  Murfina  v.  Sauvi,  Q. 
R.  19  S.  C.  51. 


KIBNAPPINO. 


See  Criminal  Law. 


LABOTJS. 


See  WoBK  AND  Labour. 


LACHES. 

See  Account  —  Costs  —  Criminal  Law  — 
Crown — Husband  and  Wife  —  Insur- 
ance —  Interpleader  —  Mines  and 
Minerals — Vendor  and  Purchaser. 


LAND. 


See  Crown — Railway. 


LAND  SITBSIDY. 


See  Railway. 


LAND  TITLES  ACT. 

Claim  on  Assurance  Fund — Tramtfer — 
Fraud — Forgery  —  tton/i  Fide  Purchaser  for 
Value  without  yoticr.] — The  plaintiff,  being 
the  owner  of  land  registered  under  the  Land 
Titles  Act,  R.  S.  O.  1897  c.  138,  was,  by  the 
fraud  of  two  persons.  G.  and  H.,  induced 
to  transfer  her  land  to  one  D.  Subsequently 
a  transfer  to  McD.,  purporting  to  be  signed 
by  D.,  was  registered,  but  D.'s  signature  was 
forged.  McD,  then  transferred  to  0*M.,  and 
O.'M.  to  B.,  both  being  parties  to  the  fraud 
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with  G.  and  H.  B.  transferred  to  C,  an 
innocent  purchaser  for  value  without  notice. 
All  the  transfers  were  duly  registered.  None 
of  the  parties  to  the  fraud  being  financially 
responsible,  an  action  was  brought  for  com- 
pensation for  the  loss  of  the  land  out  of  the 
assurance  fund,  under  ss.  130  and  132  of  the 
Act:  —  Held,  that  the  plaintiff  was  not 
"  wrongfully  deprived "  under  s.  132,  and 
that  she  could  not  recover.  Fau>ke9  v. 
Attomey-Oeneral  for  Ontario,  23  Occ.  N.  328, 
6  O.  L.  R.  490.  2  O.  W.  R.  149. 

Ezeo«tion — Renewal — Refllinff--'Notice  to 
Ewecntion  Creditor  —  Confirmation  of  Taw 
Sale — Statute  —  Retroactivity,]  —  The  Land 
Titles  Act,  1894.  s.  92,  s.>s.  1,  is  amended  by 
63  &  64  V.  c.  21,  8.  2  (assented  to  7th  July, 
1900),  by  the  addition  of  a  proviso  "that 
every  writ  shall  cease  to  bind  or  affect  land 
at  the  expiration  of  two  years  from  the  date 
of  the  receipt  thereof  by  the  registrar,  unless 
befor*i  the  expiration  of  such  period  of  two 
years  a  rcrcwa)  of  such  writ  is  filed  with  the 
registrar  in  the  same  manner  as  the  original 
is  required  to  be  filed  with  him.''  This  pro- 
viso is  not  retroactive  so  as  to  apply  to  a 
writ  of  execution  which  would  have  expired 
but  was  renewed  before  the  7th  July,  1900; 
such  a  writ,  therefore,  remains  in  full  force 
though  a  renewal  thereof  has  not  been  filed 
with  the  registrar  either  before  or  after  that 
date.  The  execution  creditor  in  such  a  writ 
should  consequently  be  notified  of  an  applica- 
tion tor  the  confirmation  of  a  tax  sale  of  land 
of  the  execution  debtor.  Re  lotcn  of  Prince 
Albert,  4  Terr.  L.  R.  610. 

Ezeo«tioms  against  Lands — Renewal — 
Expiry^Memorandum  on  Certificate  of  Title 
— Sheriff — Judge* 9  Order — Seizure — Statute — 
Amendment.]— The  Land  Titles  Act,  1894,  s. 
92,  provides  for  the  delivery  by  the  sheriff  of 
a  copy  of  a  writ  of  execution  against  lands 
to  the  registrar,  until  the  receipt  by  whom 
no  land  shall  be  bound  by  the  writ.  It  also 
provides  that  "  no  certificate  of  title  shall  be 
granted  except  subject  to  the  rights  of  the 
execution  creditors  under  the  writ  while  the 
same  is  legally  in  force/'  and  also  that  the 
registrar  on  granting  a  certificate  of  title 
shall  by  memorandum  hereon  express  that  it 
is  subject  to  such  rights.  This  section  was 
amended  by  63  &  64  V.  c.  21,  s.  52  (which 
came  into  effect  on  being  assented  to  the  7th 
July,  1900),  by  adding  a  proviso  to  the  effect 
that  every  writ  shall  cease  to  bind  or  affect 
land  at  the  expiration  of  two  years  from  the 
date  of  the  receipt  thereof  by  the  registrar, 
unless  before  the  expiration  of  such  period  of 
two  years  a  renewal  of  such  writ  is  filed  with 
the  registrar  in  the  same  manner  as  the  ori- 
ginal is  required  to  be  filed  with  him: — Held, 
that  this  proviso  applies  only  to  writs  of  exe- 
cution filed  with  the  registrar  after  the  pass- 
ing of  the  amending  Act,  and,  therefore,  among 
other  consequences,  a  writ  of  execution  filed 
with  the  registrar  before  the  passing  of  the 
amending  Act,  and  regularly  renewed,  does 
not  require  to  be  re-filed  with  the  registrar. 
The  Land  Titles  Act,  1894,  s.  93,  provides 
that  upon  the  delivery  to  the  registrar  of  a 
certificate  by  the  sheriff  or  a  Judge's  order 
shewing  the  expiration  or  satisfaction  or  with- 
drawal of  the  writ,  the  registrar  shall  make 
a  memorandum  on  the  certificate  of  title  to 
that  effect.  63  &  64  V.  c.  21,  s.  3,  substituted 
for  the  above  section  a  provision  that  upon 
the  satisfaction  or  withdrawal  from  his  hands 


of  any  writ  the  sheriff  should  transmit  a  cer- 
tificate to  that  effect  to  the  registrar,  and 
that  the  registrar  on  its  receipt  or  on  receipt 
of  a  Judge's  order  shewing  the  expiration, 
satisfaction,  or  withdrawal  of  the  writ,  should 
make  a  memorandum  on  the  certificate  of 
title  to  that  effect: — Held,  that  now  a  sheriff 
cannot  give  a  certificate  of  the  expiry  of  a 
writ  of  execution;  that  unless  the  proviso 
added  to  s.  92  applies,  And  the  writ  appears 
by  force  of  that  proviso  to  have  expired,  the 
registrar  can  make  a  memorandum  of  its  ex- 
piry only  upon  a  Judge's  order.  If  the  sheriff 
has  begun  to  execute  a  writ,  e.g.,  by  seisure, 
it  does  not  require  a  renewal.  The  delivexy 
by  a  sheriff  to  the  registrar  of  a  copy-writ 
pursuant  to  s.  92  is  not  a  seisure  or  other 
inception  of  execution  which  will  prevent  the 
expiry  of  the  writ.  In  re  Blanchard  Sttate^ 
5  Terr.  L.  R.  240. 

Tax  Sale  Tnuufer — Reffittration — Time 
—  Appeal  —  Ifon-pro^ecution — Notice  of  Ap- 
peal— Time  for.} — Rule  400  of  the  Judicature 
Ordinance,  G.  O.  1898  c.  21,  providing  for 
two  clear  days*  notice  of  motion,  except  by 
special  leave,  applies  to  motions  to  the  Court 
en  banc  An  order  stopping  the  registration 
of  a  tax  sale  transfer  and  Judge's  order  con- 
firming the  sale,  as  provided  for  by  s.  97  of 
the  Land  Titles  Act;  also  acts  as  an  order 
extending  the  time  for  registration  of  the 
transfer,  as  provided  for  by  s.  95  of  the 
Act.  An  appellant  is  excused  for  not  having 
proceeded  with  the  appeal  by  the  fact  that 
the  original  documents  from  which  the  appeal 
book  is  to  be  prepared  have  remained  in  the 
respondent's  possession^  he  having  neglected 
to  file  them  in  the  Land  Titles  Office,  as 
directed  by  the  order  appealed  from.  In  re 
Donnelly,  5  Terr.  L.  R.  270. 


LANDLOBD  ASD  TENAFT. 

I.  DiSTBESS,  860. 

II.  Injury  to  Tenant,   863. 

III.  Lease,  865. 

IV.  Lien  of  Landlord,  880. 
V.  Notice  to  Quit,  881. 

VI.  Ovebholdino  Tenants,  881. 
VIL  Rent,  886. 
VIII.  Other  Cases.  88& 


I.  Distress. 

Attachment  for  Bent  and  Bi 

—  Desistment  as  to  Damages.]  —  There  is 
nothing  to  prevent  the  plaintiff  in  an  attacn- 
ment  of  goods  for  rent  and  damages  from 
abandoning  the  claim  for  damages,  and  such 
desistment  will  not  be  rejected  on  motion. 
Qariipy  v.  Poulin,  4  Q.  P.  R.  105. 

Chattel  MortBase  —  Seizure  under  — 
Illegal  distress — Appropriation  of  payments — 
Abandonment  of  distress — Renewal — ^Proceed- 
ing under  Overholding  Tenants  Act  —  Res 
judicata  —  Estoppel  —  Rent  —  Damages  — 
Counterclaim — Use  and  occupation — ^Findings 
of  jury — New  trial.  Stone  v.  Brooks,  2  O. 
W.  R.  306.  3  O.  W.  R.  482,  527. 
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Claim  to  Goods  —  Notice  to  Landlord  — 
Service — Proof.] — ^A  bailiff  is  not  empowered 
to  serve  upon  a  landlord  the  notice  required 
by  law  to  be  given  him  by  the  owner  of 
chattels  in  order  to  deprive  the  landlord  of  his 
right  to  a  lien  upon  goods  on  the  premises 
demised;  and  the  bailiff's  certificate  alone  is 
not  sufficient  evidence  of  the  notice  required 
by  law  in  such  cases.  Duperreault  v.  Pauzif 
Q.  R.  25  S.  C.,401. 

Default  to  Sell  —  Suspension  of  Action 
for  Rent,]  —  Where  a  distress  for  rent  has 
been  made,  and  the  goods  distrained  remain 
unsold  in  the  landlord's  hands,  his  ri^^t  of 
action  for  rent  is  suspended.  Lehain  v. 
PhUpot,  L.  R.  10  Ex.  242,  followed.  Smith 
V.  Haight,  4  Terr.  L.  R.  387. 

EzoeeeiTe  DietreM  —  Irregularities  — 
Waiver — Sale  for  full  value — Account  of  pro- 
ceeds. Pichii  V.  Montgomery,  1  O.  W.  R. 
325. 


Goods  of  Tenant  —  Refusal  to  Deliver 
up.] — ^The  plaintiff  had  rented  an  office  from 
the  defendants  until  the  1st  May.  On  the 
15th  March  he  notified  the  defendants  that  he 
abandoned  the  office  from  that  day,  and  en- 
gaged to  pay  $35,  the  amount  due  up  to  that 
day,  on  the  2nd  April.  At  the  end  of  March 
the  plaintiff  claimed  his  goods  left  in  the 
office,  which  the  defendants  refused  to  give 
up: — Held,  that  the  defendants  had  the  right 
to  retain  the  goods  of  the  plaintiff  until  pay- 
ment of  the  $35.  This  principle  was  a  result 
of  the  right  to  follow  which  expressly  belongs 
to  a  landlord.  The  goods  are  his  pledge,  and 
he  cannot  be  forced  to  part  with  them  until 
the  sum  for  payment  of  which  they  are  secu- 
rity has  been  paid.  McAvoy  v.  Merchants 
Bank  of  Halifaw,  3  Q.  P.  R.  400. 

Goods  of  Third  Person — Claim — Notice 
— Opposition,] — The  landlord's  lien  for  his 
rent  upon  the  goods  which  are  on  the  de- 
mised premises  extends  to  those  which  belong 
to  a  third  person,  and  an  opposition  made  by 
such  third  person  to  a  seizure  for  rent  which 
is  based  solely  upon  his  right  of  property,  and 
not  upon  a  notice  given  to  the  landlord  be- 
fore seizure,  will  be  dismissed  as  frivolous 
and  ill-founded.  Quebec  Bank  v.  Tozer,  4 
Q.  P.  R.  131. 

Goods  of  Third  Person — Claim — Notice 
to  Landlord  —  Description  of  Goods — Inter- 
vention— vosts.] — A  third  party,  the  owner 
of  goods  in  the  possession  of  a  tenant,  who 
wishes  to  take  advantage  of  the  provisions  of 
art  1622,  C.  C,  as  modified  6y  61  V.  c.  45 
(Q.),  should  give  a  notice  to  the  landlord 
describing  the  goods  of  which  he  is  the  owner, 
and  it  is  not  sufficient  for  him  to  notify  the 
landlord  that  he  is  the  owner  of  the  greater 
part  of  the  goods  which  are  found  in  the 
possession  of  the  tenant.  2.  An  intervention 
filed  in  a  suit  begun  against  the  tenant  by  the 
landlord,  with  conservatory  seizure  of  the 
furniture  upon  the  demised  premises — no  rent 
being  then  due — ^is  a  sufficient  notice  of  the 
ownership  of  such  third  party,  if  it  describes 
the  goods  which  belong  to  the  intervener.  3. 
Nevertheless,  in  this  case,  the  intervener, 
having  given  occasion  for  the  proceedings  of 
the  landlord — ^by  taking  away  without  distinc- 
tion the  goods  upon  the  demised  premises,  of 
which  some  belonged  to  the  defendant,  before 
any  sufficient  notice  of  his  ownership  had  been 
given   to   the   landlord — was    responsible    for 


the  costs  incurred  by  the  latter,  and  should 
have  tendered  them  with  his  intervention, 
and,  in  the  absence  of  such  tender,  he  should 
be  condemned  in  the  costs  of  the  contestation 
of  his  intervention.  Mathieu  v.  Clifford^  Q. 
R.  19  S.  O.  410. 

Goods  of  Third  Party  —  Exemptions  — 
Claim  by  Third  Party,] — A  landlord  has  no 
right  to  seize  the  chattels  of  a  third  person 
found  on  the  demised  premises,  which  are 
exempt  from  seizure,  or  those  which  should  be 
left  to  the  debtor  at  his  election;  and,  as 
the  law  does  not  make  any  distinction  of  per- 
sons, this  choice  may  be  exercised  as  well  by 
the  third  party  interested  as  owner  of  such 
chattels,  as  by  the  debtor  hims«tlf.  Battison 
V.  Potvln,  Q.  R.  27  S.  C.  165. 

IlloBal  IHstress  —  Abandonment — Agree- 
ment to  Suspend  Right  —  Violation  —  Tres- 
pass,]— Under  a  distress  f€^  rent  issued  on 
the  12th  March  the  defendant  took  possession 
of  the  plaintifTs  store  and  evicted  him.  On 
the  13th  March,  discovering  that  the  distress 
was  illegal,  he  induced  the  plaintiff  to  go  to 
the  store  with  his  attorney  and  the  bailiff 
who  made  the  distress,  where  they  informed 
him  that  the  distress  was  illegal,  and  a  new 
one  would  have  to  be  made,  and  they  then 
handed  him  the  key  of  the  store  and  an  in- 
ventory of  the  goods  distrained,  and  tendered 
him  $17  as  damages  for  the  eviction.  The 
bailiff  inunediately  informed  him  that  he  had 
a  new  demand,  and  received  back  the  key  and. 
they  left  the  store.  In  an  action  for  illegal 
distress,  it  was  not  left  to  (he  jury  to  say 
whether  there  had  been  an  fibandonment  of 
the  distress  under  the  first  warrant,  but  they 
found,  in  answer  to  a  question,  that  the  bailiff 
at  no  time  prior  to  the  service  of  the  second 
warrant  gave  up  the  possession  and  control 
of  the  goods  under  the  first  :—'Hield,  that  it 
should  have  been  specifically  left  to  the  jury 
to  say  whether  what  took  place,  and  what 
was  done  on  the  discovery  of  the  mistake 
made  on  executing  the  warrant,  and  making 
the  distress  after  sunset,  was  done  with  the 
intention  of  abandoning  the  distress.  Per 
McLeod,  J.,  that  the  evidence  and  the  answers 
of  the  jury  to  the  questions  submitted  shewed 
that  the  defendant  at  the  time  the  ,  second 
warrant  was  issued  had  the  goods  in  his 
possession  by  virtue  of  an  illegal  warrant, 
and  the  trespass  continued  as  if  no  second 
warrant  had  issued.  Where  an  agreement 
was  made  between  the  plaintiff  and  the  de- 
fendant that  if  the  plaintiff  would  pay  the 
rent  on  the  1st  April  and  give  up  the  premises 
so  that  the  defendant  could  have  the  month 
for  making  repairs  for  a  new  tenant  coming 
in  on  the  1st  May,  he,  the  plaintiff,  would 
not  distrain  for  the  rent  until  after  default 
on  the  Ist  April: — Held,  that  the  agreement 
would  have  the  effect  of  suspending  the  right 
to  distrain,  and,  if  the  defendant  in  violation 
of  it  distrained,  he  would  render  himself  a 
trespasser.  Mooers  v.  Manzer,  36  N.  B.  Reps. 
205. 

Illegal  IHstress  —  Seizure  of  growing 
crops — Chattel  mortgage.  Meighen  v.  Arm- 
strong (Man.),  2  W.  L.  R.  578. 

JudsBt^nt  for  Costs — Priority,] — On  a 
landlord's  distress  upon  the  goods  of  a  tenant 
the  costs  of  an  action  brought  by  the  tenant, 
which  has  been  dismissed,  are  costs  "de  jus- 
tice,"  and  ought  to  be  ranked  as  such  par 
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privilege,    by    virtue    of    art.    Id94,    C.  C. 
Roherge  v.  Loyer,  Q.  R.  27  S.  C.  32. 

%todg9T^B  Goods — Action  for  Damage^-^ 
Pleading — Cause  of  Action,] — In  /tin  action 
for  damages  for  the  alleged  wrongful  distress 
of  a  piano,  the  property  of  the  plain tifiF.  the 
statement  of  claim  set  out  that  the  plaintiff 
was  a  lodger;  that  her  property  was  seised 
and  illegally  removed,  for  which  she  claimed 
compensation  under  the  provisions  of  R.  S.  N. 
S.  c.  172,  s.  15:  that  the  property  seized  and 
removed  was  only  returned  under  order  of  the 
Judge  of  a  County  Court: — Held,  per  Town- 
shend,  J.,  that,  as  the  whole  of  s.  15  was 
necessarily  made  a  part  of  the  statement  of 
claim,  its  provisions,  read  in  connection  with 
the  other  facts  alleged,  disclosed  a  good  cause 
of  action.  Per  Meagher,  J.,  that,  as  the  cause 
had  been  fully  tried  out,  and  no  hardship 
could  result,  the  cause  should  be  treated  as 
if  the  pleadings  Vere  correct,  although  there 
were  defects  on  both  sides.  Per  Ritchie,  J., 
that  the  statement  of  claim  disclosed  no  cause 
of  action,  and  that  the  appeal  should  therefore 
be  allowed  and  the  action  dismissed,  although 
it  appeared  that  the  defendant  had  no  defence 
to  the  cause  of  action  proved  at  the  trial,  but 
not  disclosed  by  the  statement  of  claim.  Oray 
V.  Harris,  35  N.  S.  Reps.  519. 

• 
BamoTAl  of  Goods — Following  —  Reple- 
vin— Owner — Depositary,] — The  privilege  of 
the  landlord  ceases  after  the  lapse  of  8  days 
from  the  removal  of  goods  from  the  demised 
premises,  and  that  is  so  even  where  the  ten- 
ant, not  being  the  owner  of  such  goods,  has 
pledged  them  to  the  landlord;  and  the  true 
owner  may  replevy  them  from  the  landlord. 
2.  In  this  case  a  merchant  with  whom  the 
goods  had  been  deposited  was  to  be  considered 
as  a  depositary  of  the  goods,  and  could  claim 
from  the  owner  the  value  of  such  deposit. 
Emmans  v.  Savage,  Q.  R.  24  S.  C.  104. 

Sooond  Distress  —  Appraisement  —  Ap- 
praisers not  Sworn.] — After  a  distress  for  a 
month's  rent,  it  is  not  illegal  to  make  an- 
other distress  for  the  next  month's  rent,  al- 
though it  was  due  and  in  arrear  at  the  time 
of  the  first  distress.  Under  11  Geo.  II.  c.  19, 
s.  19,  the  want  of  the  sworn  appraisement 
required  by  2  W.  &  M.,  sess.  1,  c.  5,  is  only  an 
irregularity,  and  the  tenant  can  only  recover 
such  special  damage  as  he  can  shew  to  have 
resulted  from  it.  Lucas  v.  Tarleton,  3  H.  & 
N.  116,  and  Rodgers  v.  Parker,  18  C.  B.  112, 
followed.  McDonald  v.  Eraser,  24  Occ.  N. 
101,  14  Man.  L.  R.  582. 


II.  INJUBY  TO  Tenant. 

Defects  in  Premises  —  Apparent  De- 
fects.]— A  landlord  is  not  responsible  to  his 
tenant  for  damages  for  injuries  sustained  on 
account  of  defects  in  the  demised  premises 
which  were  apparent  and  existed  at  the  time 
of  the  execution  of  the  lease.  Cartier  v. 
Durocher,  Q.  R.  22  S.  C.  255. 

Defects  in  Demised  Premises  —  Lia- 
hility.] — Where  the  tenant  suffers  personal  in- 
juries resulting  from  the  giving  way  of  a  por- 
tion of  the  structure  leased,  the  fault  is  not 
contractual  but  delictual,  and  the  lessor  is 
responsible  therefor  without  having  been  put 
in   default,   even    where   the   defect   was   not 


apparent,  and  was  unknown  to  either  proprie- 
tor or  tenant.  Vineberg  v.  Foster,  Q.  R.  24 
S.  C.  258. 

Demise  of  Part  of  Bnildias  —  Defec- 
tive Condition  of  Other  Part.] — The  plaintiff 
was  tenant  of  a  store  on  the  ground  floor  of 
a  building  owned  by  the  defendant,  and  sued 
for  damages  to  her  goods  caused  by  rain  water 
entering  an  unglazed  fanlight  over  a  door  at 
the  end  of  a  hall  extending  from  the  head  of 
a  stairway  leading  to  the  second  floor  of  the 
building.  The  water,  flowing  over  the  floor 
above  the  plaintiff's  store,  came  through  the 
ceiling,  and  caused  plaster  to  fall  which  dam- 
aged the  plaintiff's  goods.  The  defect  com- 
plained of  existed  at  the  time  of  the  demise 
to  the  plaintiff: — Held,  following  Humphrey 
V.  Wait.  22  C.  P.  580,  Colebeck  v.  Girdlers' 
Co.,  1  Q.  B.  D.  234,  and  Carstairs  v.  Taylor, 
L.  R.  6  Ex.  217,  that  the  defendant  was  not 
liable.  Miller  v.  Hancock.  [1893]  2  Q.  B. 
177,  distinguished.  A  tenant  taking  part  of 
a  building,  in  other  parts  of  which  are  defects 
likely  to  result  in  damage  to  him,  should 
examine  the  premises  and  contract  for  the  re- 
moval of  such  defects  as  are  apparent,  other- 
wise he  will  have  no  remedy  afterwards 
against  the  landlord  for  damages  caused  by 
such  defects.  Rogers  v.  Sorell,  23  Occ  N. 
247,  14  Man.  L.  L.  460. 

DistnrlMUioo  of  EBioyaaent — Escape  of  s 
Water  from  Adjoining  Premises.] — A  land- 
lord is  liable  to  his  tenant  for  injuries  done 
to  the  tenant*s  goods  arising  from  the  fact  of 
thieves  having;  entered  an  adjoining  dwelling- 
house  belongmg  to  the  landlord  and  there 
upset  a  cistern,  which  caused  water  to  escape 
into  the  house  leased  to  the  tenant,  such  act 
not  being  a  simple  trespass  committed  br  a 
third  person,  witnin  the  meaning  of  art.  1616, 
C.  C,  but  a  substantive  act  which  modified 
the  enjoyment  in  a  manner  prejudicial  to  the 
tenant.    Brisker  v.  Lome,  Q,  R.  23  S.  C.  447. 


DistnrlMUioe  of  Tenant's  PossessioM — 

Trouble  de  Droit — Trespass — Crown  Lands.] 
— The  cutting  of  hay,  and  hunting,  upon 
leased  property,  by  a  third  party  not  pre- 
tei.ding  to  have  any  right  upon  the  property 
lease<l,  but  merely  asserting  that  liie  land 
on  >\hi(h  he  cut  hay  and  hunted  was  not  part 
of  the  property  leased,  is  not  a  trouble  de 
droit,  but  a  mere  trespass,  against  which,  in 
the  terms  of  art.  1616,  C.  G.,  the  lessor  is  not 
obliged  to  warrant  the  lessee.  2.  The  pre- 
tension of  a  third  party  that  he  had  acquired 
a  right  by  prescription  to  cut  hay  on  the  leased 
property,  which  pretension  was  never  brought 
to  the  notice  of  the  Crown,  lessor,  by  a  legal 
proceeding  or  otherwise,  and  which  was  mani- 
ff^tly  untenable  as  regards  property  of  the 
Crown,  would  not  constitute  a  trouble  de  droit 
under  art.  616,  C.  C.  Fitgpatrick  v.  LavalUe, 
Q.  R.  25  S.  C.  296. 

Repair  of  ProB&ises — Injury  to  Tenant.] 
— The  lessee  is  not  obliged  to  notify  the 
lessor  of  the  need  of  repairs  to  the  leased 
premises,  which  the  lessor  is  obliged  to  make. 
It  is  the  duty  of  the  proprietor  to  inspect  his 
own  property  from  time  to  time,  and  ascer- 
tain what  repairs  are  necessary.  He  is,  there- 
fore, although  not  notified  of  any  delects,  re- 
sponsible in  damages  for  an  accident  whic^ 
happened  to  the  tenant  in  consequence  of  the 
weakness  of  a  railing  on  the  leased  premises, 
i  Troude  v.  Meldrum,  Q.  R.  21  S.  C.  75. 
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Repairs — Landlord  Exceeding  Time  Speci- 
fied for  Doing — Damages — Measure  of — Con- 
templation of  Parties  at  Time  Lease  was 
Made] — A  tenant  can  claim  from  the  land- 
lord, who  has  exceeded  the  time  specified  in 
the  lease  for  making  repairs,  only  such  dam- 
ages as  result  directly  from  non-compliance 
with  the  conditions  of  the  lease,  and  which 
might  have  been  foreseen  at  the  time  it  was 
granted.  Ab  a  consequence,  if  he  did  not 
know  that  the  premises  had  been  leased  for 
a  place  of  business,  the  owner  could  not 
foresee  that  he  might  be  called  upon  to  pay 
any  other  damages  than  those  resulting  from 
the  lease  of  an  ordinary  dwelling-house;  cuid, 
therefore,  he  cannot  be  held  responsible  in 
damages  which  arise  from  the  fdct  that  the 
tenant  has  been  prevented  from  carrying  on 
the  trade  of  a  tailor  whilst  the  repairs  were 
effected  at  a  place  leased  for  the  puriiose  of  a 
residence  only.  L6veUU  y.  Pigeon,  Q.  B.  26 
S.  C.  73. 


III.  LEA.SB. 

AlMUidoimeiit — Re-letting —  Cancellation 
— Deficiency  in  Rent.] — When  a  tenant  aban- 
dons the  demised  premises  and  the  landlord 
lets  them  to  another,  there  is  a  tacit  can- 
cellation of  the  lease.  2.  Nevertheless,  such  can- 
cellation being  due  to  the  fault  of  the  tenant, 
he  must  pay  to  the  landlord  the  difference  be- 
tween the  old  and  the  new  rent.  Jodovn  v. 
Demers,  Q.  R.  24  S.  G.  189. 


Clause  —  Assignment  for 
Creditors — Forfeiture — Assignee* s  Election  — 
Payment  of  Rent,] — The  effect  of  s.  34  of  R. 
8.  O.  c  170,  the  Landlord  and  Tenant  Act, 
is  to  place  the  assignee  who  has  elected  by 
notice  in  writing  under  his  hand  to  retain 
the  premises  occupied  by  the  assignor  at  the 
time  of  the  assignment,  for  the  unexpired 
term  of  the  lease.  In  the  same  position  as  re- 
spects the  lease  as  the  assignor  would  have 
been  in  had  the  assignment  not  been  made; 
the  landlord  in  such  cases  being  entitled  to 
the  full  amount  of  the  rent  reserved  by  the 
lease,  but  to  nothing  more.  And  where  accele- 
rated rent  due  for  the  unexpired-  term  of  a 
lease  containing  the  usual  forfeiture  clause 
had  been  paid  by  the  assignee,  who  had  elected 
to  retain  the  premises  till  the  end  of  the 
term,  he  was  held  entitled  to  recover  back  a 
further  sum  for  rent  of  the  premises  for  a 
portion  of  the  same  period  which  he  had 
paid,  on  demand  of  the  landlord,  under  pro- 
test, to  avoid  distress.  Kennedy  v.  Mac- 
Donelh  21  Occ.  N.  233,  1  O.  L.  R.  250. 

Aetlom  liy  Tenant — Pleading,] — A  ten- 
ant who  sues  by  virtue  of  his  lease  is  not 
obliged  to  allege  that  he  has  fulfilled  all  the 
conditions  which  it  imposes  upon  him;  that 
is  implied  by  his  setting  up  the  lease. 
Trempe  v.  Larivi^e,  6  Q.  P.  R.  367. 

Aaieenient  for — Construction — Condition. 
— Waiver,] — ^The  defendant  contracted  to  let 
to  the  plaintiff  a  house,  then  under  construc- 
tion, for  the  term  of  one  year  from  the  Ist 
June,  1900,  at  the  rental  of  $20  per  month. 
payable  monthly  in  advance.  It  was  agreed 
that  in  the  event  of  the  house  not  being  com- 
pleted by  the  1st  June  there  should  be  a  pro- 
portionate reduction  in  the  rent.    The  house 


was  not  completed  by  the  timb  agreed,  but 
the  plaintiff  moved  in  on  the  24th  June,  when 
the  work  was  still  unfinished.  No  rent  was 
charged  for  the  month  of  June,  but  the  plain- 
tiff, paid  rent  in  advance  for  the  months  ot 
July,  August,  September,  and  October,  and 
continued  in  occupation  of  the  premises  until 
the  Ist  May,  1901,  when  he  moved  out.  In 
an  action  by  the  plaintiff  for  danmges  for 
goods  distrained  by  the  defendant  for  rent  in 
arrear : — Held,  that  the  trial  Judge  was  right 
in  construing  the  agreement  as  a  letting  for 
a  year  from  the  Ist  June,  1900,  with  a  con- 
dition that  if  the  occupancy  was  prevented 
by  reason  of  the  house  not  being  ready  for 
occupation  at  that  time,  there  should  be  a 
deduction  from  the  rent  in  respect  to  the 
period  of  time  during  which  the  house 
was  not  occupied.  Held,  also,  that  the 
payments  made  by  the  plaintiff  shewed  a 
waiver  of  the  provision  made  in  respect  to 
the  house  being  finished  by  a  fixed  date,  or 
rather,  in  respect  to  the  reduction  which  was 
to  be  made  in  consequence  of  its  not  being 
finished.    Acorn  v.  Htll,  34  N.  S.  Reps.  508. 

Asveenient  for  —  Municipal  Corporation 
— Lease  to  Railway  Company  —  Settling  — 
Tawes — Rent  —  Covenants,]  —  Property  of  ,  a 
city  municipality,  when  occupied  by  a  tenant 
other  than  a  servant  or  officer  of  the  coipora- 
tion  occupying  the  premises  for  the  purposes 
thereof,  is  subject  to  taxation  (Assessment 
Act,  R.  S.  O.  1897  c  224,  s.  7,  s.-8.  7)  ;  and 
such  tax  is  a  tenant's  tax  payable  by  him. 
and  not  in  any  event  payable  by  the  landlord 
as  between  him  and  the  tenant.  Section  26 
of  the  Act,  as  to  tenants  deducting  taxes  from 
their  rent,  has  no  application  to  such  a  case, 
as  it  applies  only  to  taxes  which  can  be 
legally  recovered  from  the  owner.  The  reason 
of  the  rule  embodied  in  that  section  dis- 
appears when  the  property  is  in  the  hands 
of  the  landlord  exempt,  and  becomes  liable  to 
be  taxed  only  when  in  occupation  of  a  tenant. 
Semble,  also,  that  where  the  tenant,  as  in  this 
case,  holds  in  perpetuity  under  a  renewable 
lease,  he  may  be  regarded  as  the  "owner," 
within  the  meaning  of  the  Assessment  Act, 
and  as  such  is  liable  to  taxation  without 
recourse  to  the  owner  in  fee.  Where  the 
municipality  had  entered  into  an  agreement 
to  grant  a  lease  for  a  rent  specified,  but  no 
mention  had  been  made  of  taxes : — Held,  that 
the  fixing  of  the  rent  payable  to  the  city  did 
not  interfere  with  the  right  of  the  latter 
in  its  governmental  capacity  and  exercising 
its  sovereign  power  to  lay  taxes  upon  the 
property  when  no  longer  exempt,  by  reason  of 
its  being  under  lease.  Taxes  and  rent  are 
distinct  things  and  collectible  by  the  corpora- 
tion in  different  capacities,  and  the  iniposition 
of  the  yearly  taxes  is  not  a  derogation  from 
or  inconsistent  with  the  contract.  A  cove- 
nant by  a  tenant  to  pay  taxes  is  a  "  usual " 
covenant,  and  it  lay  upon  the  tenant  here 
objecting  to  give  it,  to  shew  by  competent  evi- 
dence that  it  was  not  so  in  such  a  case  as 
that  in  question  here  or  in  this  country, 
which  the  tenant  had  failed  to  do.  No  cove- 
nant to  repair  should  be  inserted  in  the  lease, 
the  jurisdiction  to  keep  the  railway  in  effec- 
tive operation  being  in  the  Railway  Ck>m- 
mittee  of  the  Privy  Council,  and  it  not  having 
been  shewn  that  this  was  insufficient  to  pro- 
tect the  city.  In  re  Canadian  Pacific  U.  W. 
Co,  and  City  of  Toronto,  22  Occ.  N.  235,  4 
O.  L.  R.  134,  1  O.  W.  R.  255,  2  O.  W.  R, 
385,  5  O.  L.  R.  717, 
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Agr—ukvnt  for  —  Specific  Performance.] 
— Where  the  lessee  refuses  to  sign  a  notarial 
lease  in  the  terms  of  the  agreement  between 
him  and  the  lessor  in  respect  of  the  premises 
leased,  the  lessor  has  a  right  to  bring  suit, 
and  have  the  lessee  condemned  to  sign  the 
lease,  and,  in  default  of  his  so  doing,  to 
have  it  ordered  that  the  judgment  of  the 
Court  shall  serve  as  such  lease.  WaUh  v. 
Brooke,  Q.  R.  21  S.  0.  394. 

Aiereemeiit  for  Iioaso — ^Incomplete  con- 
tract— ^Nature  of  tenancy — ^Possession.  Orant 
V.  MoPherMon,  1  O.  W.  R.  240. 

Attormmont — ^Damage  to  tenant  by  act 
of  third  party  —  Negligence.  Slonemehif  v. 
Faulkner,  2  O.  W.  R.  551,  1099. 

Broaoli  of  CoTomaat — Quiet  enjoyment — 
Eviction— Covenant  not  to  sublet — ^Forfeiture 
— Waiver.  Armstrong  v.  Canada  Co.,  6  O. 
W.  R.  888. 


CaaeoUatlon — Uee  of  Premieee  Chanffed,] 
— ^There  is  a  change  in  the  use  of  the  demised 
premises,  affording  ground  for  the  cancellation 
of  the  lease,  when  the  tenant  of  a  bakery 
sublets  it  for  a  laundry.  Pearson  v.  Poivin, 
Q.  R.  25  S.  C.  54. 

GharKo  on  Laad — Opposition  to  Sale  by 
Sheriff.] — ^A  lease  for  one  year,  whether  re- 
gistered or  not,  does  not  constitute  a  charge 
upon  the  immovable  leased,  and  gives  no  right 
to  the  tenant  to  make  an  opposition  &fin  de 
charge,  when  the  immovable  is  to  be  sold  by 
the  sheriff.  LaHtaigne  v.  SkelUng,  Q.  R.  22 
S.  a  304. 

OoBLstniotioB  —  Unincorporated  society 
— Lease  signed  by  officenh^Action  for  expul- 
sion from  demised  premises — -Parties — ^Dam- 
ages.    Trudeau  v.  Pepin,  3  O.  W.  R.  779. 


OoTonaat — Breach  of — Assignment  with- 
out Leave — Re-entry — Formal  Execution  of 
Assignment  after  Action.] — ^The  right  of  re- 
entry under  the  short  form  of  lease  applies 
to  the  breach  of  a  negative  as  well  as  an 
affirmative  covenant,  so  that  there  is  a  right 
6f  re-entry  for  breach  of  the  covenant  not  to 
assign  or  sublet  without  leave.  Toronto  Gen- 
eral Hospital  Trustees  v.  Denham,  31  C  P. 
203,  followed.  The  making  of  an  agreement 
for  the  assignment  of  a  lease,  the  settlement 
of  the  terms  thereof,  and  the  taking  of  pos- 
session by  the  assignee,  constitute  sufficient 
evidence  of  the  breach  of  such  covenant,  so 
that  the  fact  of  the  document  shewing  the 
transfer  not  having  been  executed  until  after 
action  brought,  is  immaterial.  MoMahon  v. 
Coyle,  23  Occ.  N.  225,  5  O.  L.  R.  618,  2  O. 
W.  R.  265. 

OoTenant — Goods  on  Premises  to  Secure 
Rent — Valuation,] — Where,  by  a  lease,  the 
lessee  undertook  to  furnish  the  leased  pre- 
mises with  "a  sufficient  quantity  of  house- 
hold furniture  or  goods  to  secure  the  payment 
of  one  year's  rent,"  the  effects  upon  the  leased 
premises  should  be  valued  in  accordance  with 
their  ordinary  merchantable  value,  and  not 
in  accoraance  with  what  they  might  bring 
at  tt  forced  sale.  Rousseau  v.  Archibald, 
Q.  R.  12  K.  B.  14. 

CoTenant  —^  Implied  Covenant  to  Crop 
and   Cultivate — Damages   for  Deterioration.'] 


— ^The  plaintiff  leased  to  the  defendant's  hus- 
band land  for  five  years,  yielding  and  paying 
therefor  the  clear  yearly  rent  or  sum  of  one- 
third  of  the  crop.  The  lease  contained  cove- 
nants by  the  lessee  that  he  would  cultivate 
in  a  good  husbandlike  and  proper  manner  so 
as  not  tp  impoverish  or  injure  the  soil,  and 
plough  and  crop  the  same  in  a  proper  farmer- 
like  manner.  Afterwards  a  neyr  lease  was 
made  substituting  the  defendant  as  lessee,  in- 
stead of  her  huslMUid.  This  did  not  contain 
any  of  the  above-mentioned  covenants,  or 
anything  specially  applicable  to  leases  of 
farms,  but  contained  the  following:  "Yield- 
ing and  paying  therefor  yearly  and  every 
year  during  the  said  term  .  .  .  the  sum 
of  one-third  of  the  crop  grown,  to  be  pay- 
able, .  •  .  the  first  of  such  payments 
to  become  due  and  to  be  made  when  threshed 
in  the  fall  of  each  year,"  and  a  covenant  to 
plough  in  each  year  of  the  term  four  inches 
deep,  which  was  written  into  it.  It  did  not 
contain  express  covenants  to  cultivate  or 
crop:-— Held,  that  there  should  be  judgment 
for  the  plaintiff  for  deterioration  in  value  of 
land  from  defendant's  omitting  to  plough, 
cultivate,  and  crop  in  1902,  ^OO^jand  for 
loss  of  wheat,  barley,  and  oats,  ^291.76,  in 
all  $591.76.  Implied  covenants  to  cultivate 
and  crop  in  each  year  should  be  read  into 
the  second  lease:  Mclntyre  v.  Belcher.  14L 
O.  B.  N.  S.  654;  Hamlyn  v.  Wood,  [1891] 
2  Q.  B.  491.  The  defendant  bound  herself 
to  plough  four  inches  deep  in  each  year.  That 
must  mean  that  she  would  plough  for  the 
purpose  of  cultivating  and  cropping.  l%e 
wording  of  the  provision  as  to  the  payment 
to  the  lessor  of  a  third  of  the  crop  in  each 
year,  would  imply  that  a  crop  was  to  be 
grown  in  each  year  of  the  term.  Dunsford 
V.  Webster,  23  Occ.  N.  290. 


OoTonaat  —  Improvements  —  Renewal 
— Independent  Covenants— Option.] — ^A  lease 
contained  a  covenant  to  the  effect  that  the 
lessee  might  make  improvements  upon  the  de- 
mised premises;  that  at  the  expiration  of 
the  lease  or  any  renewal  thereof  the  same 
should  be  valued  and  paid  for  by  the  lessor ; 
and  concluding  as  follows:  "And  upon  such 
payment,  upon  such  valuation  not  being  duly 
made,  the  partv  of  the  first  part,  his  heirs 
or  assigns,  shall,  if  so  required,  give  or  renew 
a  lease  including  the  covenants  of  the  pre- 
sent lease  to  the  parties  of  the  second  part 
for  a  further  period  of  five  years,  with  the 
like  agreement  of  valuation  and  payment  for 
improvements  as  in  this  lease  expressed  and 
at  the  same  yearly  rent."  On  the  expirati(m 
of  the  term,  a  dispute  having  arisen  between 
the  lessor  and  lessee  as  to  the  effect  of  the 
covenant — the  former  claiming  that  it  was 
optional  with  him  either  to  renew  the  lease 
or  pay  for  the  improvements  after  valuation, 
the  tatter  that  he  was  entitled  to  have  the 
improvements  valued  and  paid  for  by  the 
lessor — a  special  case  was  stated  in  Equity 
for  the  opinion  of  the  Court.  £2ach  party 
was  ready  and  willing  to  perform  the  cove- 
nant as  interpreted  by  him: — ^Held,  that  the 
covenant  was  single,  and  therefore  that  the 
lessor  was  discharged  upon  his  shewing  that 
he  was  ready  and  willing  to  renew  the  lease ; 
(2)  that,  even  if  there  were  two  separate 
and  independent  covenants,  one  to  pay  the 
appraised  value  of  the  improvements  and 
the  other  to  renew,  only  one  was  to  be  per- 
formed, and  the  option  lay  with  the  lessor, 
he  being  the  first  person  called  ,^VO^  to  act. 
Qu»re,  per  Tuck,  CJ„  whether  a  "special  case 
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Stated  nnder  the  provisions  of  53  V.  c.  4,  s. 
139,  should  not  be  first  heard  by  the  Judge 
in  Equity.  Ward  v.  Hall,  34  N.  B.  Reps. 
600. 

CoTeiuuat — Lease  hy  Tenant  for  Life — 
Straw  and  Manure  —  Property  in — EmblO' 
mentB."} — ^During  the  lifetime  of  the  widow 
and  tenant  for  life,  two  of  the  farms  belongs 
ing  to  the  estate  were  leased  for  five  years, 
dependent  on  her  living  so  long,  and  the  les- 
sees covenanted  to  cultivate,  till,  manure 
•  .  .  and  to  spend,  use,  and  employ  in  a 
proper  husbandlike  manner  all  the  straw  and 
manure  .  .  .  and  not  to  remove  or  permit 
to  be  removed  from  the  premises  any  straw 
of  any  kind,  manure,  wood  or  stone,  and  to 
carefully  stack  the  straw  .  .  .  and  tara 
ail  the  manure  thereon  into  a  pile  (so  it  may 
heat  and  rot  so  as  to  kill  and  destroy  foul 
seeds),  and  thereafter  aAd  not  before  to 
spread  the  same  on  the  land : — Held,  that  the 
defendants  were  not  entitled  to  the  straw 
and  manure  as  emblements,  ad  the  widow  was 
not  in  actual  occupation  or  cultivation  of  the 
lands  on  which  it  was  produced : — ^Held,  also, 
that  the  lessees  would  have  been  entitled  to 
the  straw  and  the  manure,  which  had  been 
piled  into  heaps,  but  for  their  covenants, 
which  precluded  them  from  making  any 
claim;  and  that  the  covenants  might  be  con- 
strued or  held  to  operate  as  a  reservation  of 
the  straw  and  manure  to  the  lessor  to  be  , 
dealt  with  in  the  stipulated  manner,  and", 
as  the  lessees*  right  or  power  and  obligation 
80  to  deal  with  it  came  to  an  end  with  the 
death  of  the  lessor,  it  passed  to  her  repre- 
sentatives unrestricted  tnereby.  Snetsinger 
V.  Leiteh,  32  O.  R.  440,  referred  to.  Gardner 
V.  Perrtf,  23  Occ.  N.  295. 


CoTenaat — Not  to  Cut  Timber — Statutory 
Covenant — Common  Law  Bights,^ — Under  a 
covenant  in  a  lease  made  in  pursuance  of  the 
Short  Forms  Act,  the  lessee  was  not  to  cut 
down  timber  for  anv  purpose  whatever,  ex- 
cept for  fire  wood,  but  he  was  to  have  the 
privilege  of  using  for  any  purpose  all  lying 
down  hard  wood  timber,  cedar  only  excepted : 
— ^Held,  that  the  covenant  was  a  restriction 
of  the  statutory  covenant,  under  which  the 
lessee  could  cut  down  timber  or  timber  trees 
for  necessary  repairs  or  for  fire  wood,  but 
was  an  extension  of  the  common  law  right, 
which  was  limited  to  lying  down  dead  tim- 
ber, and  that  the  covenant  allowed  the  lessee 
to  use  all  the  lying  down  hard  wood  timber, 
sound  or  unsound,  except  in  so  far  as  re- 
stricted by  the  exception  as  to  cedar.  SnelUe 
V.  Wafon,7  O.  L._R.  635,  2  O.  W.  R.  118, 
3  O.  W.  k  475. 

CoTeiuuat  —  Not  to  Sublet — Lodger€,'\ — 
A  condition  in  a  lease,  prohibiting  subletting 
of  the  premises  in  whole  or  in  part  is  not 
violated  by  a  tenant  who  lets  furnished  rooms 
to  lodgers,  the  tenant  retaining  the  entire 
care  and  control  of  sudi  rooms,  and  the  lodg- 
ers not  even  being  in  possession  of  keys 
thereto.  Collerette  v.  Bassinet,  Q.  R.  24  S. 
C.  372. 

CoTeaant  —  Railway  Company  —  City 
Lease— Usual  Covenants — Covenants  to  Pay 
Tames  and  Repair — Right  of  Re-entry — Rent 
in  Arrear  —  Interest  on,^  —  An  agreement 
made  between  the  corporation  of  the  city  of 
Toronto  and  the  Canadian  Pacific  Railway 
Company,  provided^  amongst  other  things,  for 
a  lease  renewable  m  perpetuity,  in  successive 
terms  of  fifty  years,  at  an  agreed  rent,  pay- 


able on  named  days,  nothing  being  said  about 
covenants  :—^Held,  that  the  lease  should  con- 
tain a  covenant  by  the  appellants  to  pay  the 
same,  partly  because  the  effect  of  the  Assess- 
ment Act  in  force  at  the  date  of  the  contract 
was  to  impose  such  liability  on  the  lessees 
of  municipal  lands  without  recourse  to  the 
corporation,  and  partly  because  a  covenant 
to  that  effect  was  shewn  to  be  a  usual  cove- 
nant, in  the  sense  that  the  corporation  iur 
variably 'insisted  on  it  in  their  leases.  Judg- 
ment in  In  re  Canadian  Pacific  R.  W.  Co. 
and  City  of  Toronto,  23  Occ  N.  218,  5  O.  L. 
R.  717,  affirmed  in  the  main,  but  varied  as 
to  interest.  Canatdian  Pacifio  B,  W.  Co,  v. 
City  of  Toronto,  [1905]  A.  C.  33. 

Crops  —  Defence — Tilling  and  SouH/ng — 
Harvesting."]  —  In  a  defence  claiming  the 
value  of  crops  the  defendant  is  not  entitled 
at  the  same  time  to  the  cost  of  tilling  and 
sowing  and  the  cost  of  harvesting,  and  a  claim 
for  the  latter  will  be  set  aside  upon  inscrip- 
tion in  law.  D^ormeau  v.  Basi%en,  5  Q.  P. 
a  417. 

Crop9 — Provision  as  to — Execution  against 
Tenant — Rights  of  Landlord — BiUs  of  Sale 
Act — Seizure  of  Equitable  Interest,]  —  The 
claimant  let  to  the  execution  debtor  the  farm 
on  which  the  grain  had  been  grown  by  an  in- 
denture reserving  as  rent  '*the  share  or  por- 
tion of  the  whole  crop  whidi  shall  be  grown 
upon  the  demised  premises  as  hereinafter  set 
forth,"  and  the  lease  provided  that  the  lessor 
might  retain  from  the  share  of  the  cnm  that 
was  to  be  delivered' to  the  lessee  a  sufficient 
amount  to  cover  taxes,  and  to  repay  ad- 
vances and  other  indebtedness ;  that  the  lessee 
inunediately  after  threshing,  should  deliver 
the  whole  crop,  excepting  hay,  in  the  name  of 
the  lessor,  at  an  elevator  to  be  named  by  the 
lessor;  that  all  crops  of  grain  grown  upon 
the  said  premises  should  bie  and  remain  the 
absolute  property  of  the  lessor  until  all  cove- 
nants, conditions,  provisoes,  and  agreements 
therein  contained  should  have  been  fully  kept, 
performed  and  satisfied;  and  that  the  lessor 
should  deliver  to  the  lessee  two-thirds  of  the 
proceeds  of  the  crop  to  be  stored  in  the  ele- 
vator, less  any  sum  retained  for  taxes,  ad- 
vances, indebtedness  or  guaranties  previously 
mentioned.  The  grain  in  question  had,  until 
its  seizure  under  the  plaintiff's  execution,  re- 
mained on  the  farm  in  the  possession  of  the 
lessee.  The  claimant  claimed  it  as  owner 
nnder  the  terms  of  the  lease  and  not  for 
rent: — ^Held,  that  the  lease  did  not  operate 
to  prevent  the  lessee  from  ever  having  any 
property  in  the  grain  to  be  grown.  2.  That, 
even  if  the  legal  ownership  of  the  grain  was 
to  be  in  the  lessor,  it  was  still,  as  to  two- 
thirds,  held  for  the  benefit  of  the  lessee  sub- 
ject to  the  lessor's  charges  for  taxes  and  ad- 
vances, etc..  and  the  lessee  had  an  equitable 
interest  in  it,  and  the  lessor's  lien  or  charge 
would  be  void  under  the  Bills  of  Sale  and 
Chattel  Mortgage  Act.  R.  S.  M.  1902  c  11, 
s.  39,  as  being  a  charge  upon  crops  to  be 
grown  in  the  future.  3.  That  the  interest  of 
the  lessee  in  the  grain  whether  legal  or  only 
equitable,  was  subject,  under  s.  1^  of  the 
County  Courts  Act.  R.  S.  M.  1902  c.  38,  to 
seizure  and  sale  under  execution,  and  that 
the  claimant's  interest  could  not  prevail  over 
that  of  the  plaintiff.  Campbell  y.  McKinnon, 
23  Occ.  N.  234,  14  Man.  L.  R.  421. 

Emphyteusla  —  Bail-^^-rente  —  Petitory 
Action — Transfer  by  Lessee.]  —  An  instrp- 
ment  by  which  lands  were  leased  for  sixteen 
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years  at  an  annual  rental,  subject  to  a  re- 
newal for  a  further  term  of  twelve  years, 
provided  for  the  construction  of  certain  build- 
ings and  improvements  bv  the  lessee  upon 
the  leased  premises,  and  hypothecated  these 
contemplated  ameliorations  to  secure  payment 
of  rent  and  performance  of  the  obligations  of 
the  lessee.  On  disturbance,  an  action,  with 
both  petitory  and  possessory  conclusions,  was 
brought  by  a  transferee  of  the  lessee  against 
an  alleged  trespasser,  who  pleaded  ^itle  and 
possession  in  himself,  without  taking  objec- 
tion to  its  cumulative  form : — ^Held,  that,  un- 
der the  circumstances,  the  action  should  be 
treated  as  petitory  only;  that  the  contract 
under  the  instrument  described  was  neither 
emphyteusis  nor  a  bail-H-rente  (lease  in  per- 
I)etuity),  but  merely  an  ordinary  contract  of 
lease  which  conveyed  no  title  to  land  or  real 
rights  sufficient  to  confer  upon  the  transferee 
the  right  to  institute  a  petitory  action: — 
H?eld,  also,  that  a  deed  of  sale  from  the 
lessee  would  not  support  the  petitory  action, 
as  the  lessee  could  not  transfer  proprietary 
rights  which  he  did  not  himself  possess. 
Price  V.  LeBlond,  20  Occ.  N.  449,  30  S.  C.  R. 
53a 

Erldenoe  of  —  Commencement  in  Wrii- 
ing — Third  Partu — Confe9»iim  of  Judgment.} 
— A  lease  for  a  year  at  more  than  $50  rent 
cannot  be  proved  by  verbal  testimony,  even 
as  against  a  third  party,  without  a  commence- 
ment of  proof  by  writing,  and  such  commence- 
ment of  proof  by  writing  is  not  to  be  found 
in  the  allegation,  by  such  third  party,  of  a 
monthly  lease.  2.  A  confession  of  judgment 
by  the  tenant  in  an  action  brought  against 
him  by  the  landlord  is  not  proof  of  a  verbal 
lease  against  a  third  person  who  has  been 
made  a  party.  LaUberti  v.  Langelier,  Q.  R. 
9  Q.  B.  396. 


^_^   —  Continuance  of  Possession  by 

Tenant-~^8pecial  Agreement  —  Tenancy  at 
WU^ — ^The  reservation  or  payment  of  rent 
in  aliquot  proportions  of  a  year,  is  the  lead- 
ing circumstance  which  turns  tenancies  for 
uncertain  terms  into  tenancies  from  year  to 
year.  But  this  payment  does  not  create  the 
tenancy.  It  is  only  evidence  from  which  the 
Court  or  jury  may  find  the  fact.  And  the 
circumstances  may  be  shewn  to  repel  the  im- 
plication:— Held,  therefore,  in  this  case, 
where  the  landlord,  before  he  accepted  any 
rent  after  expiry  of  the  lease,  expressly  told 
the  tenant  that  he  would  not  consent  to  any 
tenancy  from  year  to  year,  so  as  to  require 
any  notice  of  termination  to  be  given,  but 
that  they  should  remain  in  the  same  position 
as  they  were  on  the  expirv  of  the  lease,  to 
which  the  tenant  assented — ^the  rent,  how- 
ever, to  be  the  same  as  that  reserved  jn  the 
lease,  and  to  be  paid  in  like  manner — the 
tenant  was  not  a  tenant  from  year  to  year, 
but  a  tenant  at  will.  Idington  v.  Douglas, 
23  Occ.  N.  286,  6  O.  L.  R.  266,  2  O.  W.  R. 
734. 


a  —  Crop-payments — Negligence  and 

want  of  skill  of  tenants — Action  for  damages 
—Joinder  of  defendants — Farming  operations 
— Conflicting  evidence  —  Damages  —  Costs. 
Graviston  v.  Johnston  (N.W.T.),  2  W.  L.  R. 
81. 

Tarteitare  —  Assignment  for  Creditors.'\ 
— A  lease  is  not  terminated  or  dissolved  by 
operation  of  law  in  consequence  of  an  aban- 
donment of  his  property  by  a  trader  for  the 
benefit  of  his  creditors.  Milot  v.  Hains,  4  Q. 
P.  R.  58. 


Forfeitvre— Breach  of  covenant  not  to 
sublet  without  leave — ^Acquiescence — Waiver 
— BIreach  of  covenant  to  repair.  Minuk  v. 
White  (Man.),  1  W.  L.  R.  401. 

Forfeiture — Von-payn^ent  of  Rent — Dan^ 
ages — Declinatorif  Bwception.}  —  A  declina- 
tory exception,  which  concludes  simply  for 
the  dismissal  of  the  action,  where  it  is  shewn 
that  the  Court '  is  competent,  must  be  dis- 
missed. 2.  A  landlord  who  demands  the  can- 
cellation of  the  lease  for  non-payment  of  rent, 
may  allege,  besides,  that  he  incurred,  on  ac- 
count of  the  loss  of  future  rents,  dai;aage8  to 
a  certain  amount,  and  is  not  obliged  to  limit 
his  demand  to  three  months*  rent  to  fall  due. 
B&anger  v.  Dubois,  5  Q.  P.  R.  342. 
I 

Forfeiture  —  Waiver — Estoppel — Cove- 
nant  —  Hub-leas^—Oompan^  —  Assignment 
for  Creditors S\ — ^A  lease  to  a  point  stock  com- 
pany provided  that,  in  case  tne  lessee  should 
assign  for  the  benefit  of  creditors,  six  months' 
rent  should  immediately  become  due,  and  the 
lease  should  be  forfeited  and  void.  The  two 
lessors  were  principal  shareholders  in  the 
company,  and  while  the  lease  was  in  force 
one  of  them,  at  the  meeting  of  the  directors, 
moved,  and  the  other  seconded,  that  a  by-law 
be  passed  authorising  the  company  to  make 
an  assignment,  which  was  afterwards  done» 
the  lessors  executing  the  assignment  as  cre- 
ditors assenting: — ^Held,  reversing  the  judg- 
ment of  the  Court  of  Appeal,  1  O.  L.  R.  172, 
21  Occ.  N.  Ill,  that  the  lessors  and  the  com- 
pany were  distinct  legal  persons,  and  the 
individual  interests  of  the  former  were  not 
affected  by  the  above  action.  Salamon  v. 
Salamon,  [1897]  A.  C.  22,  followed.  The 
assignee  of  the  company  held  possession  of 
the  leased  premises  for  three  months,  and 
the  lessees  accepted  rent  from  him  for  that 
time,  and  from  sub-lessees  for  the  month  fol- 
lowing:— ^Held,  reversing  the  judgment,  that, 
under  the  facts  of  the  case,  the  lessors  could 
not  be  said  to  have  waived  their  right  to 
claim  a  forfeiture  of  the  lease.  Mortgagees 
of  the  premises  having  notified  the  sub-ten- 
ants to  pay  rent  to  them,  the  assignee  paid 
them  a  sum  in  satisfaction  of  their  daim, 
with  the  assent  of  the  lessors,  against  whose 
demand  it  was  charged: — ^Held,  that  this, 
also,  was  no  waiver  of  the  lessors'  right  to 
claim  a  forfeiture.  Quiere:  Was  a  covenant 
by  the  company  to  supply  steam  and  power 
to  its  sub-tenants  anything  more  than  a  per- 
sonal covenant  by  the  company,  or  would  it. 
on  surrender  of  the  original  lease,  have-  bound 
the  lessor  and  a  purchaser  from  him  of  the 
fee?  Littlejohn  v.  Soper,  22  Occ.  N.  45,  31 
S.  O.  R.  572. 

Hotel  Fremiaea — Requirements  of  By-law 
— Illegal  Lease.^ — Premises  leased  for  use  as 
an  hotel  did  not  fulfil  the  requirements  of  a 
by-law  in  regard  to  the  number  of  bedrooms, 
and  of  this  both  the  lessor  and  lessee  were 
aware  at  the  time  the  lease  was  entered  into. 
The  lessee  was  prevented  by  the  municipal 
authorities  from  using  ther  premises  as  an 
hotel : — Held,  in  an  action  by  the  lessor  on 
covenants  for  rent  and  repair,  that  the  lease 
was  void  ab  initio,  and  the  maxim.  In  pari 
delicto  potior  est  conditio  defendentis,  applied. 
Even  if  the  lease  we^e  not  void  ab  initio,  it 
became  void  by  the  action  of  the  authorities 
in  stopping  the  further  use  of  the  premises 
as  an  hotel.  Hickev  v.  Sdutto,  24  Occ.  N. 
106.  10  B.  C.  R.  187. 
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Houie  not  Completed  —  Requirements 
as  to  Heating.] — Where  in  a  lease  of  a  house 
in  the  course  of  construction,  it  is  provided 
that  the  lessee  shall  take  the  house  in  the 
condition  in  which  it  shall  be  at  the  time  of 
delivery  over,  provided  that  the  work  is  fin- 
ished, and  the  arrangement  of  the  house  shews 
(the  owner  having,  placed  in  it  pipes  for  a 
system  of  hot  water  heating)  that  the  house 
is  to  be  heated  by  hot  water,  the  tenant,  es- 
pecially if  the  house,  by  reason  of  its  con- 
struction, cannot  easily  oe  heated  with  stoves, 
may  require  that  the  owner,  shall  place  radi- 
ators in  every  room  where  the  visible  indi- 
cations make  it  apparent  that  the  intention 
was  to  so  place  them,  and  a  furnace  of  a 
capacity  sufficient  to  heat  the  water  for  such 
system^  Basinet  v.  Collerette,  Q.  R.  21  S. 
O.  508. 


Implied  CoTeiuuat  to  Cvop  and  Cul- 
tlvate  —  Rent  in  Kind — Damages  for  De- 
terioration,] —  In  April,  1896,  the  plaintiff 
leased  by  deed  to  the  defendant's  husband  a 
half  section  of  land  for  5  years  at  a  rental 
of  one-third  of  the  crop  grown  on  the  pre- 
mises yearly.  The  lease  was  on  a  printed 
form  of  a  farm  lease,  and  contained  cove- 
nants by  the  lessee  that  he  would  during  the 
term  cultivate  such  part  of  the  land  as  was 
then  or  should  thereafter  be  brought  under 
cultivation,  in  a  good,  husbandlike,  and  pro- 
per manner,  and  would  plough  the  land  in 
each  year  4  inches  deep  and  crop  the  same 
during  the  term  in  a  proper  farmerlike  man- 
ner. Afterwards  a  new  lease  of  the  same 
land  was  made  by  deed,  ante-dated  so  as  to 
bear  the  same  date  as  the  first  one,  substitut- 
ing the  defendant  as  lessee  instead  of  her 
husband.  It  was  intended  that  the  new  lease 
should  be  a  duplicate  of  the  other  in  all  re- 
spects except  as  to  the  name  of  the  lessee. 
The  new  lease,  by  mistake  of  the  solicitor 
who  prepared  it,  was  written  on  a  printed 
form  of  ^'statutory  lease,"  not  containing  the 
special  clauses  applicable  to  farm  land.  It 
provided  for  the  same  rental  as  the  other 
lease,  payable  in  the  same  way  and  at  the 
same  times,  and  contained  the  same  cove- 
nant to  plough  4  inches  deep  in  each  year 
written  into  it,  but  no  express  covenants  to 
cultivate  or  crop.  By  the  end  of  1901  the 
cultivated  portion  of  the  farm  was  117  acres, 
but  in  1902  the  defendant  only  ploughed  and 
cultivated  4  acres  out  of  the  117,  and  weeds 
grew  up  all  over  the  rest.  The  plaintiff's 
claim  was  for  damages  for  breach  of  cove- 
nants to  cultivate,  crop,  and  plough  in  1902, 
which  he  contended  should  be  implied  in  the 
lease  to  defendant  in  the  circumstances: — 
Held,  following  Mclntyre  v.  Belcher,  14  C. 
B.  N.  S.  654,  The  Moorcock,  14  P.  D.  68, 
and  Hamlyn  v.  Wood,  [18911  2  Q.  B.  491, 
that  such  covenants  should,  m  the  circum- 
stances, be  implied  in  the  lease  to  the  de- 
fendant, and  that  she  was  liable  for  the  esti- 
mated value  of  one-third  of  the  crop  that 
would  probably  have  been  produced  on  the 
117  acres  if  it  had  been  cropped  in  that  year, 
and  for  deterioration  in  value  of  the  land  on 
account  of  defendant  having  allowed  it  to 
grow  up  with  weeds.  Duns  ford  v.  Webster, 
23  Occ.  N.  290,  14  Man.  L.  R.  529. 


Lease  by  Tenftmt  for  Idfe — Covenant 
— ^Emblements.  Gardner  v.  Perry,  1  O.  W. 
K.  157,  2  O.  W.  R.  681. 

iffiyt«|p  Iiease  —  Reservation  of  rents — 
Royalties — Implied  condition  —  Commeince- 


ment  of  operations — Costs.     Lafave  v.  Lake 
Superior  Power  Co,,  2  O.  W.  R.  715. 

Option  to  Pareliase  —  Revocation  of  by 
Deaths-Specific  Performance — Consideration 
— Tender  —  Evidence  —  Declarations  against 
Interest,] — ^A  provision  in  a  lease,  whereby 
the  lessor  grants  to  the  lessee  an  option  to 
purchase  the  leased  property  within  a  limited 
time,  is  not  a  nudum  pactum.  Such  an  option 
is,  within  the  time  limited,  binding  on  a  de- 
ceased lessor's  personal  representatives, 
though  not  so  expressed.  Statements,  whe- 
ther written  or  orally  made,  by  the  lessor  as 
to  the  terms  of  the  lease  are  not,  after  the 
death  of  the  lessor,  admissible  as  evidence 
in  favour  of  his  successor  in  title  as  being 
declarations  against  the  deceased's  interest. 
Per  McGuire,  C.J. — Such  statements  merely 
amount  to  statements  of  an  agreement  which 
must  be  supposed  to  be  made  on  fair  terms, 
and,  consequently,  as  much  in  favour  of  the 
maker's  interest  a^  against  it.  Where  a  ten- 
der is  made  in  current  bank  bills,  and  objec- 
tion is  made  only  to  the  amount  tendered, 
the  objection  cannot  subsequently  be  taken 
that  the  tender  was  not  made  in  **legal  ten- 
der.'* The  questions  of  the  necessity  for  a 
formal  tender,  a  contract  under  seal  import- 
ing a  consideration,  the  inadfequacy^  of  the 
consideration  in  an  action  for  specific  per-  ' 
formance,  discussed.  Yuill  v.  White,  22  Occ. 
N.  312,  5  Terr.  L.  R.  275. 

Option  of  Pnreliase  —  Terms  —  Con- 
struction.] —  S.  leased  land  from  F.  for  a 
term  of  3  years  at  a  rent  of  $150,  payable 
in  advance,  with  a  right  to  extend  the  term 
for  a  further  period  of  6  years — ^that  is,  two 
terms  of  3  years  each— on  paying  a  further 
sum  of  $150,  in  advance,  at  the  beginning  of 
each  term  of  3  years.  The  lease  also  con- 
tained a  purchase  clause,  whereby  F.  agreed 
to  convey  to  S.  the  leased  premises  at  any 
time  within  the  9  years  for  the  sum  of  $600, 
and  further  agreed  that  any  payment  which 
might  have  been  made  on  account  of  the 
lease  rent  in  advance  at  the  time  at  which 
such  conveyance  might  occur  should  be  al- 
lowed as  part  payment: — Held,  that  in  case 
of  a  purchase  all  the  advance  rent  should  go 
on  account  of  the  purchase  money.  Judg- 
ment in  1  N.  B.  Eq.  Reps.  365,  451,  affirmed. 
Freeman  v.  Stewart,  36  N.  B.  Reps.  465. 

PrlTllesee  not  Speoll&ed — Insunction,] 
— Before  the  construction  of  a  building  by 
the  defendant,  the  plaintiff  agreed  to  rent  a 
shop  in  the  proposed  building.  The  l^ase,  in 
the  short  form  made  in  pursuance  of  the  * 
Leaseholds  Act,  described  the  premises  by 
metes  and  bounds,  without  specifying  any 
privileges.  The  plaintiff,  after  entering,  de- 
manded the  use  of  a  water-closet  and  of  a 
place  for  storing  coal,  and  the  defendant  con- 
ceded the  right : — Held,  that  the  plaintiff  was 
entitled  to  an  injunction  restraining  the  de- 
fendant from  interfering  with  his  right  of 
access  to  the  closet  and  with  his  right  to  store 
coal  in  rear  of  the  premises.  Ross  v.  Hen- 
derson, 21  Occ.  N.  219,  8  B.  O.  B.  5. 


Prodnee  of  Farm  —  Agreement  as  to— 
Execution  against  Tenant.]  —  The  plaintiff 
leased  a  dairy  farm  and  thirteen  cows,  by 
lease  in  writing,  in  which  was  contained  the 
following  clause:  "All  the  hay,  straw,  and 
com  stalks  raised  on  the  .  .  .  farm  to  be 
fed  to  the  said  cows  on  the  said  .  .  . 
farm :" — Held,  that,  while  the  property  in  hay 
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produced  on  the  farin  might  be  legally  in  the 
tenant,  yet  his  contract  was  to  so  use  it  that 
it  should*  be  fed  to.  the  cattle  and  consumed 
on  the  premises ;  he  was  not  to  have  the  bene- 
ficial use  of  it,  and  could  not  by  his  contract 
take  it  off  the  farm,  and  his  judgment  or  exe- 
cution creditor  had  not  such  power,  under 
cover  of  an  execution;  and  an  injunction  re- 
straining a  bailiff  and  purchaser  at  a  bailiff's 
sale  from  removing  it  was  granted.  SneU 
singer  v.  Leitch,  21  Occ.  N.  157,  82  0.  B. 
440. 


Pvoviaiona  of  —  Damage  hy  F*re — Re- 
pairs —  Abandonment — Lien  of  Landlord- 
Stock-in-trade — Sale  en  Bloc.] — 1.  Where  a 
lease  contains  stipulations  to  the  effect  that 
the  lessee  shall  deliver  the  premises  at  the 
expiration  of  the  lease  in  as  good  order  as 
they  were  at  the  commencement  of  the  lease, 
reasonable  wear  and  tear  and  accidents  by 
fire  excepted,  and  shall  pay  extra  premium 
of  insurance  exacted  by  insurance  company 
in  consequence  of  the  work  carried  on  by  the 
lessee,  the  efffect  is  to  do  away  with  the  pre- 
sumption, which  would  otherwise  exist  by 
law  in  favour  of  the  lessor,  that  the  fire 
which  occurred  in  the  leased  premises  was 
due  to  the  fault  of  the  lessee,  or  of  persons 
for  whom  he  was  responsible^  and  it  is  for 
-the  lessor  to  prove  fauft  before  he  can  recover 
damages.  Evans  v.  Skelton,  16  S.  C.  R.  637, 
followed.  2.  Damage  by  fire  so  inconsiderable 
in  extent  that  repairs  may  be  made  in  three 
or  four  days  does  not  justify  the  lessee  in 
abandoning  the  premises.  His  remedy  is  to 
put  the  lessor  in  default  to  make  the  neces- 
sary repairs,  ajid  then,  if  the  repairs  be  not 
made,  to  ask  for  the  cancellation  of  the  lease. 
3.  The  application  of  art.  1623,  C.  C.  which 
says  that  in  the  exercise  of  the  privileged 
right  the  lessor  may  seize  the  things  which 
are  subject  to  it,  upon  the  premises,,  or  with- 
in eight  days  after  thev  are  taken  away,  but 
**if  the  things  consist  of  merchandise  they  can 
be  seized  only  while  they  continue  to  be  the 
property  of  the  lessee" — is  not  restricted  to 
daily  sales  of  merchandise  in  detail.  The 
article  applies  to  any  sale  which  a  merchant 
may  make  in  the  ordinary  course  of  business ; 
and  the  sale  en  bloc  of  a  stock  which  has 
been  damaged  by  a  fire  on  the  premises,  is  an 
ordinary  and  usual  transaction;  and  there- 
fore the  lessor  is  not  entitled  to  seize  in  re- 
caption, in  the  possession  of  the  purchaser, 
a  damaged  or  partly  damaged  stock  bought 
from  the  lessee  in  good  faith,  even  when  such 
merchandise  has  been  sold  en  bloc  Judg- 
ment in  9.  R.  14  S.  O.  396,  affirmed,  but 
damages  increased.  Liggett  v.  Viau,  Q.  R, 
18  S.  C.  201. 

ProTiao  for  Subletting  —  Right  of 
Landlord  to  Refuse  Consent.}  —  Action  for 
cancellation  of  a  lease  on  the  ground  that  the 
defendant,  in  violation  of  one  of  its  terms, 
sublet  the  premises  without  having  obtained 
the  plaintiffs'  written  consent.  The  defend- 
ant pleaded  that  the  plaintiffs  refused  their 
consent  without  cause,  being  only  ready  to 
grant  the  same  upon  the  condition  that  the 
rent  should  be  increased;  that  the  subtenant 
was  solvent  and  was  willing  to  pay  the  rent 
yearly  in  advance,  or  to  furnish  security. 
Against  these  all^ations  the  plaintiffs  in- 
scribed in  law,  claiming  that  they  were  irre- 
levant, and  that  the  plaintiffs  had  an  abso- 
lute right  to  refuse  consent: — ^Held,  follow- 
ing MacKenzie  v.  Wilson,  10  L.  N.  113,  that 
the  clause  in  the  lease  being  absolute,   the 


plaintiffs  had  the  right  to  refuse  consent,  and 
that,  therefore,  the  grounds  urged  by  the  de- 
fendant did  not  constitute  any  legal  jostifi- 
cation  for  his  conduct  in  subletting.  Inscrip- 
tion-in-law  maintained  and  paragraphs  of 
plea  complained  of  struck  out  with  costs. 
Racette  v.  Carriere,  23  Occ  N.  117. 


Ref oxvtatlom  —  Injury  to  demised  pre- 
mises— Waste — ^Injunction — ^I>amage8.  Klees 
V.  Dominion  Coat  and  Apron  Supplu  Co.,  3 
O.  W.  R.  841,  937,  6  O.  W.  R.  200. 

Baciatered  Leaae — Sale  of  Property  hy 
Sheriff  under  Hypothec — Opposition  hy  Ten- 
ant— Security.]  —  An  hypothecary  creditor 
has  a  right  to  demand  that  a  tenant  who 
makes  an  opposition  Afin  de  charge,  based 
upon  a  registered  lease,  shall  furnish  good 
and  sufficient  security  that  the  property  will 
be  sold  at  a  price  sufficient  to  assure  the 
amount  of  his  claim,  and  this  before  the  pro- 
perty has  been  advertised  subject  to  the 
charge.  Semble,  that  a  tenant,  whose  lease 
has  been  registered,  has  a  right  to  proceed  by 
way  of  opposition  Hfin  de  charge.  Vesaulniers 
V.  Tayette,  5  Q.  P.  R.  344. 


Belief  agninat  Forfeitwe   of  liOi 

— ^Insolvency — Mistake   in    telegram.     Smith 
V.  Wade,  1  O.  W.  R.  549. 

Beaowal  —  Ar}>itration  —  Appointment 
of  Arbitrators — Procedure  —  Interference  by 
Injunction — Jurisdiction.]^-^  lease  contained 
an  agreement  for  renewal  i^>on  the  following 
terms:  the  lessors  were  at  liberty  to  elect 
either  to  take  the  improvements  made  by  the 
lessees  at  a  valuation  or  to  grant  a  new 
lease  for  a  further  term  at  a  rent  to  be  fixed 
by  arbitrators,  one  to  be  chosen  by  the  lessors, 
one  by  the  lessees^  and  a  third  by  the  two, 
provided  that  if  either  part^  refused  or  ne- 
glected to  appoint  an  arbitrator  within  7 
days  after  being  required  in  writing  bv  the 
other  to  do  so,  the  other  might  appoint  a 
sole  arbitrator,  whose  award  should  oe  final. 
After  the  original  term  had  expired,  the  les- 
sors served  upon  the  lessees  a  notice  requir- 
ing them  to  appoint  an  arbitrator.  The 
lessees  answered  by  stating  that  they  con- 
tended that  the  lessors  had  no  longer  any 
right  to  insist  upon  a  renewal  and  protest- 
ing against  any  arbitration,  but  at  the  same 
time  naming  an  arbitrator.  The  lessors  did 
not  accept  this  as  an  appointment  of  an  arbi- 
trator, and  assumed  to  appoint  a  sole  arbi- 
trator as  upon  default  for  7  days  after  no- 
tice:— ^Held,  affirming  the  judgment  of  Boyd, 
C,  5  O.  L.  R.  105,  23  Occ.  N.  13.  that  the 
lessees  had  made  a  valid  appointment  of  an 
arbitrator,  and  the  lessors  had  no  right  to 
appoint  a  sole  arbitrator ;  and  that  the  lessees 
were  entitled  to  resort  to  the  Court  to  have 
the  lessors  restrained  from  proceeding  before 
a  sole  arbitrator  and  to  have  a  determina- 
tion of  their  contention  that  the  lessors  had 
no  right  to  insist  upon  a  renewal.  North 
London  R.  W.  Oo.  v.  Great  Northern  R.  W. 
Co.,  11  Q.  R  D.  30.  and  London  and  Black- 
wall  R.  W.  Co.  V.  Cross,  31  Ch.  D.  354,  dis- 
tinguished. Direct  United  States  Cable  Co. 
V.  Dominion  Telegraph  Co.,  28  Gr.  648^  8  A. 
R,  416,  followed.  Semble,  per  Osier,  J.A., 
that  the  lessors  could  not  require  the  lessees 
to  appoint  an  arbitrator  without  having  first 
or  at  the  same  time  appointed  one  on  their 
own  behalf.  Farley  v.  Sanson,  24  Occ.  N. 
308,  7  O.  L.  R.  639,  1  O.  W.  R.  738,  3  O.  W. 
K  460. 
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Raaewal  —  Arbitration  or  valuation— 7 
Irregularities — ^Acquiescence — Waiver.  Oray 
V.  McMath,  1  O.  W.  R.  445. 

BaneiTAl  —  CotiMtruction  of  Lease — 
Rent,} — ^A  clause  in  a  lease  providing  for  a 
renewal  stated  that  the  renewal  lease  was 
to  be  ''at  such  increased  rent  as  may  be  de- 
termined upon,  as  hereinafter  mentioned,  pay- 
able in  like  manner  and  under  and  subject 
to  the  like  covenants,  provisions,  and  agree- 
ments as  are  contained  in  these  presents,  in- 
cluding the  covenant  for  renewal,  such  rent 
to  be  determined  by  three  indifferent  or  dis- 
interested persons  as  arbitrators."  The  lease 
furtiier  provided  for  payment  of  the  yearly 
rent  as  follows:  **For  the  first  ten  years  of 
the  said  term  eighty  dollars  per  annum;  for 
the  remaining  eleven  vears  one  hundred  dol- 
lars per  annum;  all  the  said  paymente  to  be 
made  half-yearly  on  the  first  day  of  January 
and  July  in  each  year:" — ^Held, That  the  pro- 
per manner  by  which  the  rent  should  be  in- 
creased during  the  renewal  term  was  by  ad- 
ding to  eadi  payment  during  the  twenty-one 
years,  that  is  to  say,  adding  to  the  rent  of 
$80  per  annum  for  the  first  ten  years  of  the 
renewal  term  and  to  the  rent  of  $100  per 
annum  for  the  remaining  ten  years  of  the 
renewal  term, — and  not  by  adding  together 
the  annual  paymente  for  twenty-one  years  and 
making  an  addition  to  that,  nor  by  adding 
to  the  spm  payable  during  the  last  year  be- 
fore the  renewal: — ^Held,  also,  that  the  con- 
dition as  to  the  rent  for  the  new  term  being 
an  increased  rent,  might  be  satisfied  by  .mak- 
ing a  merely  nominal  addition,  whereas  here 
there  was  no  increase  in  the  renteble  value 
of  the  pr^nises.  In  re  Oeddee  and  Oardp. 
In  re  Oeddes  and  Cochrane,  20  Occ.  N.  455, 
32  O.  R.  262. 

Reneiral  —  Increased  Rent  —  Arbitra- 
tion.}— ^In  a  lease  for  twenty-one  years  the 
rent  fixed  was,  for  the  first  year  $106.88,  for 
the  next  four  years  $130  a  year,  for  the  next 
five  years  $145  a  year,  and  for  the  remain- 
ing eleven  years  $178  a  year.  The  lease  con- 
tained a  covenant  by  the  lessor  to  renew  for 
a  further  term  of  twenty-one  years,  "at  such 
increased  rent  as  may  be  determined  upon 
as  hereinafter  mentioned,  payable  in  like  man- 
ner, and  under  and  subject  to  the  like  cove- 
nants ...  as  are  contained  in  these 
presente.*'  The  lease  provided  for  the  ap- 
pointment of  arbitrators  to  determine  the 
rent  to  be  paid  under  the  renewal  lease: — 
Held,  that  the  arbitrators  were  bound  to 
awara  an  increased  rent  under  the  terms  of 
the  reference  to  them,  but  they  might  award 
a  mere  nominal  increase  if  they  thought  pro- 
per; the  increase  was  to  be  based  upon  the 
rent  reserved  for  the  whole  term,  and  not 
for  any  particular  year  or  years  of  it;  it 
might  be  upon  each  year's  rent  or  upon  the 
average  of  the  whole  twenty-one  years,  but 
so  that  in  the  result  the  average  annual  rent 
should  be  greater  for  the  future  term  than 
the  past  In  re  Geddes  and  Qarde,  22  Occ 
N.  465,  82  O.  R.  262,  approved.  In  re  Oeddes 
and  Cochrane,  22  Occ.  N.  54,  3  O.  L.  R.  75, 
1   O.  W.   R.  15. 

Renewal — Subsequent  attempt  to  cancel 
-^Sub-tenant  —  Payment  of  rent  direct  to 
landlord  —  Surrender — Release  —  Estopi>el. 
Yukon  Trust  Co.  v.  Murphy  (Y.T.),  2  W. 
I/.  R.  298. 


Beedssioa  of  IieAse — ^Action  for — ^Fraud 
—   Improvidence  —  Execution  —  Sunday. 


Duprat  V.  Daniel,  1  O.  W.  R.  561,  2  O.  W. 

ReaoissioB  —  Immoral  use  of  Premises — 
Knowledge  —  Costs.}  —  The  fact  that  the 
lessor's  auteur,  who  was  also  manager  of  the 
company  appellant,  was  aware,  during  several 
years,  that  a  portion  of  the  leased  premises 
was  being  used  for  immoral  purposes,  and 
that  he  acquiesced  therein,  does  not  deprive 
the  purchaser  and  transferee  of  such  premises 
of  tne  right  to  demand  the  resiliation  of  the 
lease  on  the  ground  of  such  immoral  use  of 
premises.  Such  knowledge  can  only  affect 
the  question  of  costs.  Provident  Trust  and 
Investment  Co,  v.  Chapleau,  Q.  R.  12  K.  B. 
451. 

Besolasioii  —  Tenant  Quitting  Possession 
— Rent  to  Fall  Due — Damages — Injurs/  to 
Premises.} — Where  the  tenant  leaves  the  de- 
mised premises  before  the  expiry  of  the  lease, 
the  landlord  cannot  claim  as  damages  a  sum 
equal  to  the  rente  which  would  fall  due  un- 
der the  lease,  unless  he  also  claims  cancel- 
lation of  the  lease.  2.  The  landlord,  in  these 
circumstances,  cannot,  before  the  expiration 
of  the  lease,  claim  damages  for  injury  done 
by  the  tenant  to  the  demised  premises. 
Amiot  V.  Bonin,  Q.  R.  23  S.  €.  42. 

CQ&op  —  Covenants — Insolvency  of  tenant 
— Assignment  for  creditors — 'Election  of  as- 
signee to  retain  premises— Rent — ^Use  and  oc- 
cupation. Lazier  v.  Armstrong,  5  O.  W.  R. 
596. 

Short  Forma  Act — Lease — Surrender — 
Evidence  of  Destruction  of  Building  hff  Fire 
— -Obligation  of  Tenants  to  Rebuild — Cove- 
nants to  Repair  —  Breaches — Assignment  of 
Lease — Assignment  of  Reversum — Parties — 
Amendment.} — ^The  male  plaintiff,  being  the 
owner  of  a  farm  in  the  township  of  Pelham, 
by  indenture  of  lease,  dated  29th  June,  1891, 
and  expressed  to  be  made  in  pursuance  of  the 
Act  respecting  short  forms  of  leases,  R.  S. 
O.  1897  c.  106,  devised  it  to  defendants  the 
Brown  Brothers  Co.  for  the  term  of  12 
years,  to  be  computed  from  1st  April,  1882. 
The  lessees  covenanted  "to  repair^*'  "and  that 

*the  said  lessor  may  enter  and  view  stete  of 
repair  and  that  the  said  lessees  will  repair 
according  to  notice,"  "and  that  they  will  leave 
the  premises  in  good  repair,  ordmary  wear 
and  tear  only  excepted."  After  the  making 
of  the  lease,  plaintiff  Ira  Delamatter  con- 
veyed the  lands  demised  to  plaintiff  Emma  0. 
Delamatter,  and  defendants  the  Brown  Bro- 
thers Co.  conveyed  all  their  interest  under 
the  lease  to  their  co-defendante,  who  accepted 
the  lease  and  became  liable  to  all  the  cove- 
nants. In  August,  1902,  one  of  the  buildings 
on  the  demised  premises — a  bam — ^was  de- 
stroyed by  fire,  and  was  not  rebuilt.  The  ac- 
tion was  brought  to  recover  damages  for 
breaches  of  covenants  on  the  part  of  the 
lessees : — ^Held,  Magee.  J.,  dissenting,  that 
words  annexed  to  the  short  form  which  are 
designed  to  increase  the  obligation  of  the 
covenantor  cannot  introduce  into  the  form 
an  exception  from  it,  or  to  annex  to  the  form 
a  qualification  of  it,  and  the  covenant  must 

.  be  construed  as  it  stood  without  the  aid  of 
the  long  form.  Therefore  the  covenant  as  to 
damage  by  fire  and  tempest  did  not  apply. 
Delamatter  v.  Brown  Brothers  Co.,  5  O.  W. 
R.  423,  9  O.  L.  R.  351. 

Surrender — Eviction — Surrender  by  Oper- 
ation of  Law.} — ^The  plaintiff  let  a  store  to 
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H.  A.  &  Co.,  who  afterwards  executed  an 
assignment  for  the  benefit  of  creditors  to  the 
defendant,  who  did  not  take  possession  of  the 
premises.  The  plaintiff,  on  the  third  day 
after  the  assignment,  requested  and  obtained 
from  H.  A.  &  Co.  the  keys  of  the  premises, 
which  she  proceeded  to  clean  up  and  repair, 
and  she  took  down  a  sign  board  having  on 
it  the  firm  name  of  H.  A.  &  Co.,  and  painted 
the  name  out.  The  plaintiff  afterwards  sued 
for  a  declaration  that  she  was  entitled  to  a 
privileged  claim  against  the  estate  for  rent 
accruing  due  after  the  assignment: — 'Held, 
that  there  had  been  a  surrender  of  the  prem- 
ises to  the  landlord  by  act  and  operation  of 
law.  Phen6  v.  Popplewell,  12  C.  B.  N.  S. 
334,  applied.  Gold  v.  Ro$$,  23  Occ.  N.  253, 
10  B.  C.  R.  80. 

Surrender — Forfeiture  for  Breach  of  Cov- 
enant— Eviction  by  Notice.] — ^The  plaintiff, 
tenant  of  the  defendant's  farm  under  a  lease 
for  3  years  from  March,  1903,  containing  a 
covenant  by  the  plaintiff  to  buy  3  horses  and 
to  pay  for  them  by  doing  certain  work  on 
the  farm,  or  in  cash  at  the  time  of  threshing, 
being  embarrassed  financially,  about  the  1st 
December,  1903,  met  the  defendant  and  asked 
him  to  assist  him  by  guaraliteeing  certain 
accounts,  in  default  of  which  he  said  he 
would  be  unable  to  go  on  working  the  farm, 
and  terms  were  discussed,  on  which  the  plain- 
tiff should  abandon  the  lease  and  give  up 
possession  of  the  premises.  While  the  de- 
fendant  was  willing  to  assist  the  plaintiff, 
they  failed  to  agree,  whereupon  the  former 
told  the  latter  that  he  would  cancel  the 
lease  for  non-performance  of  covenants,  and, 
on  the  plaintiff's  request  for  a  writing,  gave 
him  the  following  writen  notice :  *'Take  notice 
that  I  have  this  day  cancelled  lease  of  my 
farm  to  you  on  the  grounds  of  non-fulfilment 
of  terms  of  said  lease."  On  the  same  day 
the  plaintiff  vacated  the  premises,  after  sell- 
ing to  the  defendant  some  oats,  barley,  and 
feed  he  had  there.  The  defendant  resumed 
possession  at  once.  A  few  days  afterwards 
the  plaintiff  came  back  and  sold  to  the  de- 
fendant his  poultry,  and  then  left  the  farm 
altogether: — ^Held,  that  there  had  been  no 
surrender  of  the  lease,  and  that  the  defendant 
was  liable  in  damages  as  for  an  eviction  of 
the  plaintiff.  The  defendant  also  contended 
that  he  was  entitled  to  terminate  the  lease 
for  breach  of  the  covenant  referred  to.  As 
to  this,  it  appeared  that  the  plaintiff  had 
done  some  of  the  work  stipulated  for,  and 
that  there  was  a  dispute  over  their  ac- 
counts, but  that  at  all  events  there  was  not 
more  than  about  $38  due  on  the  horses: — 
Held,  that  there  was  not  such  a  clear  breach 
of  the  covenant  as  to  entitle  the  defendant  to 
declare  the  lease  forfeited  on  that  ground. 
Wai8on  v.  Moggey,  15  Man.  L.  R.  241,  1  W. 
L.  R.  438. 

Snrrender — Substitution  of  Tenant — Lia- 
bility for  Rent — Distress — Amendment — Rent 
Accruing  after  Action.] — Where  a  tenant  by 
arrangement  with  his  landlord  secured  an- 
other occupant  for  the  premises,  but  was 
given  to  understand  at  the  time  that  he 
would  still  be  liable  for  the  rent : — Held,  that 
this  did  not  amount  to  a  surrender  of  the 
lease.  In  order  to  constitute  a  surrender 
it  must  be  shewn  that  the  incoming  tenant  has 
been  expressly  received  and  accepted  by  the 
landlord  as  his  lessee  in  the  place  and  stead 
of  the  original  lessee  by  the  mutual  agree- 
ment of  the  parties  :~-Held,  also,  that  the 


fact  that  the  landlord  at  the  request  of  the 
tenant  has  issued  a  distress  warrant  against 
the  sub-tenant  is  not  sufficient  to  constitute  a 
surrender  by  operation  of  law.  Amendment 
allowed  so  as  to  include  a  claim  for  addi- 
tional rent  which  fell  due  after  the  com- 
mencement of  the  action.  Lougheed  v.  Tar- 
rant, 2  Terr.  L.  R.  1,  13  Occ  N.  473. 

Taoit  Reoondvetioii — Oral  Lease — Mise 
en  Demeure — Damages — Nan-repair.  ]  — ^Lease 
by  tacit  reconduction  is  not  a  verbal  lease. 
2.  Under  such  a  lease,  a  verbal  mise  en  de- 
meure to  make  repairs  is  insufficient.  3. 
A  mise  en  demeure  is  necessary  in  order  to 
claim  from  the  landlord  damages  resulting 
to  the  tenant  from  non-repair  of  the  prem- 
ises.   Pelletier  v.  Boyoe,  Q.  R.  21  S.  C.  513. 

TaluatioA  of  BvUdiase — Extension  of 
Time  for  Making  Aioard^--}nterest.}^^  a 
lease  made  on  the  Ist  November,  1879,  land 
was  demised  for  a  term  of  twenty-one  years, 
and  it  was  agreed  that  all  the  buildines  on 
the  land  at  the  end  of  the  term  shodld  be 
valued  by  valuators  or  arbitrators,  and  that 
the  reference  should  be  made  and  entered  on 
and  the  award  made  within  six  months  next 
preceding  the  1st  November,  1900;  and  it 
was  further  agreed  that  within  six  months 
from  that  day  the  value  of  the  buildings  found 
by  the  arbitrators  should  be  paid  with  interest 
at  the  rate  of  seven  per  cent,  per  annum  from 
that  day,  and  that  until  paid  it  should  be  a 
charge  on  the  land.  By  deed  dated  the  23rd 
October,  1900.  the  parties  agreed  that  the 
time  for  making  the  award  should  be  extend- 
ed to  the  1st  December,  1900,  and  until 
such  further  day  as  the  valuators  or  arbi- 
trators might  extend  the  same.  The  time 
was  duly  extended  until  the  30th  November, 
1901,  on  which  day  an  award  was  made  fixing 
the  value  of  the  buildings.  Possession  of  the 
land  and  building»\was  given  up  by  the  les- 
sees to  the  lessors  on  the  31st  October,  1900: 
— Held,  Osier,  J.A.,  dubitante,  that,  suppos- 
ing the  extension  of  time  and  delay  to  have 
been  agreed  to  for  the  convenience  of  both 
parties  and  without  the  fault  of  either,  the 
lessees  were  entitled  to  interest  on  the  value 
of  the  buildings  from  the  31st  October,  1900, 
to  the  30th  November,  1901,  for  the  first  six 
months  at  seven  per  cent,  and  for  the  re- 
mainder of  the  time  at  the  legal  rate  of  five 
per  cent.  Judgment  of  a  Divisional  Court, 
3  O.  L.  R.  519,  22  Occ.  N.  178,  1  O.  W.  R. 
198,  varied.  Toronto  General  Trusts  Corpor- 
ation V.  White.  23  Occ.  N.  10,  5  O.  L.  R. 
21,  1  O.  W.  R.  760. 


IV.  Lien  of  LAin>ix>RD. 

Notiee  of  Riffhts  of  Third  Persom — 

Assigns  of  Landlord.] — If  notice  to  the  land- 
lord of  the  rights  of  property  of  third  persons 
in  the  goods  upon  the  demised  premises  affects 
a  subsequent  purchaser  of  the  freehold,  it  is 
not  so  with  regard  to  mere  knowledge  of  the 
fact  acquired  by  the  landlord.  Therefore, 
such  purchaser  may  enforce  his  lien  upon 
the  goods  in  the  possession  of  the  tenant,  not- 
withstanding the  knowledge  which  his  grantor 
had  of  the  rights  of  third  persons.  In  re 
Bolduc,  Q.  R.  19  S.  C.  524. 

Proceeds  of  Sale  of  Taven  Idoense 

— Assignment  for  Creditors — Costs — Priori- 
ties.]— ^The  proceeds  of  the  sale  of  a  tavern 
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license  (sold  apon  an  assignment  for  the 
benefit  of  creditors)  are  not  subject  to  the 
lien  of  a  landlord.  2.  The  only  costs  which 
have  priority  over  special  liens  are  those  in- 
cnrred  in  the  interest  of  privileged  credi- 
tors and  for  th6  preservation  of  their  lien. 
Therefore,  in  the  case  of  an  assignment  for 
the  benefit  of  creditors^  the  costs  of  the  assign- 
ment and  of  the  administration  and  liquida- 
tion of  the  insolvent  estate  have  not  priority 
over  the  claim  of  a  landlord,  but  it  is  other- 
wise with  the  costs  of  the  sale  of  the  articles 
subject  to  his  lien,  of  the  inventory  of  such 
articles,  and  of  the  distribution  of  the  pro- 
ceeds of  the  sale.  Poulin  v.  8t  Oermain, 
Q.  R.  11  K.  B.  358. 


V.  NoncK  TO  Quit. 

Days  of  Oraeo  —  Computation — Holi- 
daif$.] — ^The  period  of  ^hree  days  allowed  to 
a  tenant  to  give  up  possession,  according  to 
Art.  1069,  C.  P.,  is  a  delay  in  procedure  which 
is  extended  to  the  juridical  day  following, 
if  it  expires  on  a  Sunday  or  a  holiday.  Beau- 
dry  V.  Harrigan,  5  Q.  P.  R.  99. 

Time — Computation — N on- juridical  Daff.'i 
— ^Article  8,  G.  P.,  which  says  that  the  day 
upon  which  a  thing  ought  to  be  done  being 
a  non-juridical  day,  the  thing  may  be  done 
with  the  same  effect  on  the  next  following 
juridical  day,  does  not  apply  to  the  three 
days  which  the  landlord  may  give  to  tiie  ten- 
ant, by  virtue  of  art.  1089,  C.  P.  C;  to 
leave  the  demised  premises,  therefore,  when 
the  last  day  is  non-juridical,  the  tenant  can- 
not delay  his  removal  to  the  next  day.  Beau- 
dry  V.  Hannigan,  Q.  R.  23  S.  C.  232,  5  Q. 
P.  R.  366. 

Time — Holiday,} — Where  the  last  of  the 
three  days  which  follow  a  notice  to  quit 
given  by  a  landlord  under  Art  1069,  O.  P. 
C,  is  a  Sunday  or  holiday,  it  is  not  reck- 
oned, and  the  tenant  has  tne  following  day 
to  abandon  the  demised  premises.  Beaudry 
V.  HarHgan,  Q.  R.  19  S.  C.  421. 

Waiver.] — ^A  lease  at  a  yearly  rent  pay- 
able in  even  portions,  in  advance,  on  the 
first  day  of  each  and  every  month,  contained 
a  provision  entitling  the  landlord  to  give  the 
tenant  three  months'  notice  to  quit  in  case 
the  landlord  received  an  offer  to  purchase 
which  he  was  willing  to  accept.  On  the 
22nd  August  the  landlord  gave  the  tenant 
notice  to  quit  three  months'  thereafter.  On 
the  2Qd  November  the  applicant,  the  original 
landlord's  successor  in  title,  accepted  the  rent 
due  in  advance  the  previous  day,  for  the 
whole  of  the  month  of  November,  though  the 
time  limited  by  the  notice  to  quit  would 
expire  on  the  22nd  November: — Held,  that 
the  notice  to  quit  was  waived. — ^Held,  also, 
that  the  acceptance  on  the  3rd  December  of 
a  cheque  for  that  month's  rent,  although  it 
was  not  presented  for  payment,  would  also 
be  a  waiver.  A  notice  to  quit  in  pursuance 
of  such  a  special  provision  may  be  given  for 
any  broken  period  of  the  term,  and  need 
not  expire  at  the  end  of  a  month  of  the 
tenancy.  Smith  v.  MacFarlane  (No.  2),  5 
Terr.  L.  R.  606. 


VI.  OVEBHOLDINO  TEWAITTS. 

Aoeeptanee  of  Bant — Creation  of  ten- 
ancy  from  year  to  year — Notice  to  quit — 


Forfeiture  for  non-payment  of  rent.  Re 
Hardisty  and  Bishopric  (N.W.T.),  2  W.  L. 
R.  21. 

Applioation  for  PoMession — Affidavit 
— Amendment] — On  an  application  by  a 
landlord  against  his  tenant  for  an  order  for 
possession,  the  applicant  was  refused  leave  to 
amend  the  allegations  of  his  affidavit  upon 
which  the  originating  summons  was  issued. 
Smith  V.  Macfarlane  (No.  1),  5  Terr.  L. 
R.  491. 

Claim   for   Double   Yearly    Value  — 

Counterclaim  in  tenant's  action — ^Lease  for 
one  year  terminable  on  one  month's  notice. 
Dundas  v.  Oamont  (N.W.T.),  1  W.  L.  R. 
363. 

''Colour  of  Riffht."] — An  agreement  dated 
the  4th  May,  19(X),  was  entered  into  whereby 
L.  acknowledged  that  he  was  a  weekly  ten- 
ant of  the  premises  in  question  to  H.,  and 
agreed  that  his  lease  might  be  terminated 
at  any  time  by  "the  party  of  the  first  part" 
(evidently  an  error  for  "the  party  of  the 
second  part")  or  by  J.  O.  or  J.  A.  M.  A., 
whom  L.  acknowledged  to  be  the  agents  for 
that  purpose  of  the  party  "of  the  first  pfirt," 
meaning  H.  At  that  time  the  proi>erty  was 
vested  in  H.,  but  he  was  merely  a  trustee  for 
the  railway  company.  Afterwards  the  pro- 
perty was  conveyed  to  the  company.  At  the 
time  the  notice  to  quit  was  served  L.  was  ten- 
ant of  the  premises  to  the  company  as  land- 
lords under  the  terms  of  the  agreement  of  the 
4th  May,  1900.  Notice  to  quit  was  served  on 
L.  on  the  29th  June,  1903,  and  demand  of 
possession  was  served  upon  him  on  the  15th 
July  following.  The  tenant  attempted  to 
prove  an  understanding  with  S.  A.,  one  of 
the  agents  of  the  landlords,  by  which  he 
should  be  permitted  to  remain  on  the  prem- 
ises until  the  company  should  build  on  the 
land.  It  was  urged  that  the  tenant  had  a 
colour  of  right  to  the  possession  of  the  prem- 
ises, and  that  his  right  could  not  be  tried  on 
this  application: — Held,  that  the  tenant  oc- 
cupied the  premises  in  question  under  a  lease 
from  week  to  week,  that  it  was  duly  termin- 
ated by  the  landlord,  and  that  the  tenant 
continued  to  overbold  without  colour  of  right 
after  written  demand  of  possession  by  the 
landlord.  Order  to  issue  for  writ  of  posses- 
sion. No  costs.  Whether  there  is  colour  of 
right  or  not,  and  what  constitutes  colour  of 
right,  are  matters  of  law  to  be  determined  by 
the  Judge :  Wright  v.  Mattison,  59  U.  S.  R. 
50.  To  constitute  a  colour  of  right  there 
must  be  some  bouA  fide  question  of  right  to 
be  tried:  Price  v.  Guinane,  16  O.  R.  264. 
The  tenant  had  not  shewn  any  claim  which 
should  be  construed  as  a  colour  of  right.  In 
re  Canadian  Pacific  R,  W.  Co.  and  Lechtzier^ 
23  Occ.  N.  339. 

Colour  of  Risht — Indefinite  PromineJ^ 
— In  answer  to  a  summary  proceeding  under 
the  Landlords  and  Tenants  Act,  R.  S.  M. 
1902,  c.  93,  to  recover  possession  of  the  pre- 
mises in  question,  which  were  held  under  a 
written  lease  creating  a  tenancy  from  week 
to  week,  the  tenant  gave  evidence  tending  to 
shew  that  agents  of  the  landlords  had,  prior 
to  and  at  the  time  of  the  execution  of  the 
lease,  agreed  and  promised  orally  that  the 
tenant  would  not  be  required  to  give  up 
possession  until  the  landlords  would  build  on 
the  land.  This  was  denied  by  one  of  the 
agents,   and   the   tenant   admitted   that   that 


883 


LABSLORD  AKD  TENANT. 


884 


agent  had  refused  to  put  such  a  term  in  the 
leaae,  althoo^  requested  to  do  so: — Held, 
that  the  alleged  promise,  if  proved,  was  of 
too  indefinite  a  character  to  support  the  con- 
tention of  the  tenant  that  he  was  not  hold- 
ing oyer  without  colour  of  right.  Price  v. 
Guinane,  16  O.  R.  264,  Gilbert  t.  Doyle,  24 
C.  P.  71,  and  Wright  t.  Mattison,  59  U.  S. 
R.  50,  followed.  In  re  Canadian  Pacific  R, 
W.  Co,  and  Lechtzier,  23  Occ.  N.  339.  14 
Man.  L.  R.  566. 


DoaiAad  for  Poss^ssioii — Uncertainty — 
Evidence  of  Overholding  —  Writ  of  Postes- 
sion,] — ^An  application  was  made  by  the  land- 
lord for  a  writ  of  possession  against  a  tenant 
under  the  Overholding  Tenants  Act,  R.  S.  N. 
S.  1900  c.  174,  based  on  a  demand  for  posses- 
sion, served  on  the  tenant  on  the  9th  March, 
1904,  as  follows: — "Your  lease  of  the  pre* 
mises  expired  on  March  1st  last.  You  ars 
hereby  notified  t<^  deliver  up  said  premises 
to  me  forthwith.*'  The  tenant  had  held  un- 
der a  lease  by  deed  dated  in  the  year  1901 
for  a  term  of  3  years,  but,  owing  to  erasures 
and  alterations  in  the  indenture,  there  was 
some  doubt  as  to  whether  or  not  the  tenancy 
terminated  on  the  1st  March,  1904,  or  the 
1st  May,  1904.  Before  service  of  the  de- 
mand the  landlord  had,  on  the  1st  February, 
1904,  given  to  the  tenant  a  three  months' 
notice  in  writing  to  quit  (not  called  for  by 
lease)  on  the  1st  May,  1904.  On  hearing  it 
was  contended  that  no  evidence  had  been  given 
that  the  tenant  had  refused  after  the  servictr 
on  the  9th  March,  1904,  of  the  above  demand 
in  writing,  to  go  out  of  possession : — Held, 
that  the  written  demand  for  possession  was 
bad  for  uncertain^,  and  in  lUl  the  circum- 
stances, following  Re  Magann  and  Bonner,  28 
O.  R.  37,  and  Re  Snure  and  Davis,  4  O.  L.  R. 
82,  as  the  case  was  not  one  clearly  coming 
within  the  true  intent  and  meaning  of  the 
Act.  the  application  should  be  refused.  In 
re  Myers  and  Murrant,  24  Occ.  N.  186. 

Expiry  of  Lease — Creation  of  new  ten- 
ancy— Increased  rent — Presumption  —  Inten- 
tion of  parties.  Winnipeg  Land  and  Mort- 
gage Corporation  v.  Witcher  (Man.),  1  W.  L. 
R.  551. 

Failure  to  Crive  Possession  —  Holding 
Over  of  Previous  Tenant,] — ^The  fact  that  the 
previous  tenant  refused  to  vacate  the  premises 
at  the  expiration  of  his  lease,  and  that  legal 
proceedings  were  necessary  to  effect  his  ejec- 
tion, does  not  relieve  the  lessor  from  a  claim 
for  damages  by  the  lessee  who  was  prevented 
from  getting  possession  at  the  date  stipulated 
in  the  lease.  Lanviere  v.  Vinet,  6.  R,  25  d. 
C.  338. 

Forcible  Emtry — Costs,] — In  an  action 
for  damages  for  forcibly  and  unlawfully  en- 
tering the  premises  occupied  by  the  plaintiff, 
as  tenant  of  the  defendant,  and  ejecting  the 
plaintiff  therefrom,  the  trial  Judge  found  that, 
although  the  defendant  had  technically  vio- 
lated the  plaintiff's  right  of  possession,  the 
plaintiff  was  retaining  possession  in  violation 
of  good  faith,  and  that  her  evidence  as  to  the 
circumstances  and  manner  of  her  removal 
was  untrue: — Held,  that  the  trial  Judge  was 
justified  (following  Rice  v.  Ditmars.  21  N.  S. 
Reps.  140),  in  depriving  the  plaintiff  of  costs. 
Russell  V.  Murray,  34  N.  S.  Reps.  648. 

NeffotiatioB  for  New  Tenanoy  —  Ten- 
ancy at  Will  —  Notice  to  Quit  —  Demand  of 


Possession  —  Jurisdiction  of  County  Court 
Judge,] — Upon  a  review  of  proceedings  taken 
under  the  (3verholding  Tenants  Act,  a.  8.  O. 
1897  c.  171 : — Held,  that  the  evidence  sustain- 
ed the  finding  of  the  County  Court  Judge  that 
no  completed  agreement  for  a  new  lease  was 
ever  made,  but  that  the  tenant  held  over 
expecting  an  agreement  would  be  arrived  at. 
The  tenant,  overholding  after  the  1st  Mardi, 
did  so  with  the  consent  of  the  landlord  pend- 
ing negotiations,  When  the  negotiations  came 
to  an  end,  the  landlord,  on  the  19th  March, 
served  a  notice  requiring  the  tenant  to  give 
up  possession  on  the  23rd  March.  Upon  the 
tenant's  failure  to  give  up  possession  on 
that  day,  the  landlord  took  proceedings  under 
the  Act  without  further  demand  of  posses- 
sion : — Held,  that  the  tenant  was  after  the 
1st  March,  a  tenant  at  will;  the  notice  had 
the  effect  of  extending  his  right  of  occupation 
till  the  23rd  March ;  and  a  ^mand  of  posses- 
sion after  that  date  yras  necessary  to  give 
the  County  Court  Judge  jurisdiction  under  s. 
3  of  the  Act.  In  re  Chrant  and  Robertson,  24 
Occ.  N.  366,  8  O.  L.  R.  297,  3  O.  W.  R.  846. 

Notioe  of  Hearing — Afidavit — Prohibi- 
tion— Waiver.] — On  an  application  under  the 
Overholding  Tenants  Act  by  a  landlord  for 
possession,  a  copy  of  the  affidavit  filed  on  the 
application  was  not  served  on  the  tenant,  as 
directed  by  s.  4  of  the  Act.  Ck>unsel  appeared 
for  the  tenant  on  the  return  of  the  application 
and  took  this  objection,  and  the  application 
was  adjourned  to  enable  a  copy  of  the  affida- 
vit to  be  served.  After  such  service  the  ai^li- 
cation  was  proceeded  with,  and  counsel  for 
the  tenant  examined  and  cross-examined  vnt- 
nesses  and  argued  the  casew  when  an  order 
for  possession  was  made : — ^Held,  that  the  fail- 
ure to  serve  a  copy  of  the  affidavit  was  an 
irregularity  which  could  be  and  had  be^i 
waived ;  and  prohibition  against  the  enforce- 
ment of  the  order  for  possession  was  refused. 
In  re  Dewar  and  Dumas,  24  Occ.  N.  360,  8 
O.  L.  R.  141,  4  O.  W.  R.  110. 

Order  for  Pesaession  —  Review  by 
Court  —  Evidence  —  Breach  of  Covenant '  in 
Lease  —  Notice  Specifying.]  —  Under  the 
Overholding  Tenants  Act,  R.  S.  0. 1897  c,  171. 
two  things  must  concur  to  justify  the  sum- 
mary interference  of  the  Ck)unty  Court  Judge ; 
the  tenant  must  wrongfully  refuse  to  go  out 
of  possession,  and  it  must  appear  to  the  Judge 
that  the  case  is  clearly  one  coming  under 
the  purview  of  tiie  Act.  It  is  only  the  pro- 
ceedings and  evidence  before  the  Judge,  sent 
up  pursuant  to  the  certiorari,  at  which  the 
High  Court  may  look  for  the  purpose  of  deter- 
mining what  is  to  be  decided  under  s.  6 
of  the  Act.  Where  there  was  nothing  in  the 
evidence  to  shew  that  the  tenant  had  violated 
the  provision  of  the  lease  for  breach  of  which 
the  landlord  clamined  the  right  to  re-enter, 
the  Court  set  aside  the  order  of  the  County 
Court  Judge  commanding  the  sheriff  to  place 
the  landlord  in  possession.  Per  Boyd,  C. : — 
The  whole  proceeding  was  nugatory  from  the 
outset  for  the  want  of  a  proper  notice  specify- 
ing the  breach  complained  of,  as  required  by 
s.  13  of  the  Landlord  and  Tenants  Act,  Ic 
S.  O.  1897  c.  170,  which  is  applicable  to  sum- 
mary proceedings  under  the  Overholding  Ten- 
ants Act.  In  re  Snure  and  Davis,  22  Occ  N. 
234,  4  O.  L.  R.  82,  1  O.  W.  R.  379. 


Rifflit  to  Terminate  Lease — Notioe  to 
quit — Diffiailt  questions  of  law — ^Refusal  of 
certiorari.  Re  Clark  and  Kellett,  1  O.  W. 
R.  677. 


886 


LANDLORS  AND  TENANT. 


886 


Bisht  of  Be-entry  —  Rent  —  Set-off  — 
"Clearly."  Re  Hooker  and  Malcolm,  2  O. 
W.  K,  49. 

Unmauuej  EJeotment  Act  —  Purch€tser 
in  Default— Tenant  at  Wiil.]— W.  went  into 
possession  of  a  lot  of  land  under  an  instru- 
ment in  writing  whereby  it  was  agreed  that 
the  purchase  money  was  to  be  paid  in  4  equai 
instalments  in  6,  12,  18.  and  24  months.  It 
was  also  agreed  that  W.  was  to  be  tenant 
at  will,  and  that  he  should  remain  in  posses- 
sion until  default  in  the  payment  of  any  ot 
the  instalments: — Held,  that  W.  was  not  a 
tenant  at  will,  or  a  tenant  for  a  fixed  term, 
80  as  to  be  subject  to  the  provisions  of  the 
Sununary  Ejectment  Act,  C.  S.  N.  B.  c.  83, 
or  amending  Acts.  Winsloto  y.  Nugent,  86 
N.  B.  Reps.  356. 

Summayy  Froeeedias  —  Forfeiture  for 
Breach  of  Covenant.] — ^This  was  an  applica- 
tion by  way  of  summary  proceedings  under  ss. 
11-17  of  the  Landlords  and  Tenants  Act,  R. 
S.  M.  1902  c.  93,  as  amended  by  3  &  4  Edw. 
YII.  c  29,  ss.  1,  2,  to  recover  possession  of 
a  hall  let  to  the  defendants  for  5  years  from 
the  1st  November,  1901,  at  a  rental  of  $15 
per  month.  The  lease  was  in  writing  under 
seal,  and  the  lessees  by  it  covenanted  that 
they  would  not  permit  the  hall  to  be  useo 
for  the  purposes  of  dancing,  except  to  lodges 
renting  the  hall,  and  that  anv  breach  of  that 
covenant  should  at  once  at  the  option  of  the 
lessor  operate  as  a  forfeiture  of  the  lease. 
The  lessees  having  rented  the  hall  to  five 
young  men  not  connected  with  any  lodge  for 
the  holding  of  a  dance,  the  lessor  gave  them  a 
notice  declaring  the  lease  to  be  forfeited  and 
demanded  possession: — Held,  following  Moore 
V.  Gillies,  28  O.  R.  358,  that,  under  the  sta 
tute  as  amended,  the  Judge  can  now  try  the 
right  of  the  tenant  to  hold  over,  and  that  the 
defendants  had  forfeited  the  lease,  and  that 
a  writ  of  possession  should  be  issued  in  the 
landlord's  favour.  In  re  Ryan  and  Turner^ 
24  Dec.  N.  255,  14  Man.  L.  R.  624. 


Prooeedimc  —  Monthly  Ten- 
ancy— Notice  to  Quit,] — 1.  Where  a  lease  ex- 
pressly provides  that  the  tenancy  created  by  it 
shall  be  a  monthly  tenancy,  the  fact  that  it 
also  provides  what  rent  snail  be  paid  for 
each  of  16  future  months,  and  more  for  some 
months  than  for  others,  will  not  enlarge  the 
rights  of  the  tenant  in  any  way,  and  the  land- 
lord may  terminate  the  tenancy  at  the  ex- 
piration of  any  month  by  giving  a  month's 
notice.  2.  A  notice  to  quit  signed  by  one  of 
two  owners  of  the  property  with  the  approval 
of  the  other,  such  approval  being  known  to 
the  tenant,  will  be  sidficient,  although  not  ex- 
pressed to  be  on  behalf  of  any  one  except  the 
person  giving  it.  Aslin  v.  Summersett,  1  B. 
&  Ad.  135,  followed.  3.  To  put  an  end  to  a 
tenancy  at  the  end  of  May,  a  notice  served  on 
dOth  April  is  good,  although  it  be  erroneously 
dated  1st  May.  4.  A  notice  to  quit  on  or 
before  the  anniversary  of  the  commencement 
of  the  tenancy  is  good:  Sidebotham  v.  Hol- 
land, [1895]  1  Q.  B.  378;  although  a  notice 
to  quit  on  the  last  dav  of  the  tenancy  would 
also  be  good.  In  re  SurroicM  and  Micklesonf 
24  Occ,  N.  326.  14  Man.  L.  R.  739. 


Prooeedias  liy  Landlord 
to  Obtain  Possossion  —  Jurisdiction  of 
County  Court  Judge — Dispute  as  to  Length 
of  Term — Application  for  Review,] — ^Motion 
by  William  Howard,  the  tenant,  for  an  order 


under  sec.  6  of  the  Overholding  Tenants  Act, 
directing  the  senior  Judge  of  the  County 
Court  to  send  the  proceedings,  evidence,  and 
exhibits  in  this  matter  to  the  High  Court 
under  his  hand,  and  for  an  order  staying  all 
proceedings  therein.  The  application  by  the 
landlord.  James  Lumbers,  to  the  County 
Court  Judge  was  to  recover  from  the  tenant 
the  possession  of  a  shop  and  dwelling  above 
the  shop.  It  was  alleged,  the  tenant  was 
wrongfully  holding  possession: — Held,  that 
under  sec  3,  sub-sec.  2,  of  the  Act,  R.  S. 
O.  1897  bh.  171,  the  Judge  is  to  ''inquire  , 
and  determine  whether  the  person  complained 
of  was  tenant  to  the  complainant  for  a 
term  or  period  which  has  expired,  .  .  . 
and  whether  the  tenant  does  wrongfully  re- 
fuse to  go  out  of  possession,  having  no  right 
to  continue  in  possession,  or  how  otherwise.*' 
The  dispute  being  as  to  whether  the  tenancy 
was  for  3  years  or  for  5  years,  the  learned 
County  Court  Judge  was.  on  the  authority 
of  Moore  v.  Gillies,  28  O.  R.  358,  justified 
in  holding  that  he  had  juriiBdiction  to  try  the 
right.  Having  regard  to  the  evidence  and  the 
judgment  of  the  learned  County  Court  Judge, 
this  is  not  a  case  in  which  a  certiorari  should 
issue,  and  the  motion  will  therefore  be  dis- 
missed with  costs*  In  re  Lumbers  and 
Howard,  5  O.  W.  R.  721,  772,  9  O.  L.  R. 
681. 

Writ  of  Possession  —  Prohibition  to 
County  Judge  and  Sheriff — Certiorari,] — ^Af- 
ter an  order  has  been  made  on  the  landlord's 
application  under  the  Overholding  Tenants 
Act  for  the  issue  of  a  writ  of  possession,  but 
before  the  writ  has  been  issued,  the  tenant 
applied  for  an  order  for  the  removal  of  the 
proceedings  into  the  High  Court  and  for  pro- 
hibition to  the  Judge  of  the  County  Court 
and  the  sheriff: — Held,  per  Street,  J.,  that 
proceedings  under  the  Overholding  Tenants 
Act  can  be  removed  into  the  High  Court  only 
when  s.  6  of  that  Act  applies;  that  that  sec- 
tion does  not  apply  until  a  writ  of  possession 
has  been  issued;  and  therefore  that  the  ap- 
plicant was  not  entitled  to  relief.  Per  Brit- 
ton,  J.,  that  whether  s.  6  is  exclusive  or  not, 
it  at  least  amply  protects  the  tenant's  rights, 
and  that  the  applicant  was  not  entitled  to 
relief  either  under  that  section  or  under  the 

general  jurisdiction  of  the  Court.    In  re  War- 
rick V.   Rutherford,  23  Occ.  N.  326,  6  O. 
L.  R.  430,  2  O.  W.  R.  609,  961. 


VII.  Rent. 

Action  for  —  Abandonment  of  Part  of 
Claim — Amendment  —  Desistment — Rescis- 
sion of  Lease.] — ^Where  a  plaintiff  renounces 
a  part  of  the  conclusions  of  his  action,  and 
amends  accordingly,  such  proceeding  on  his 
part  is  in  reality  a  desistment  and  must  be 
treated  as  such.  2.  An  action  for  the  re- 
scission of  a  lease  is  of  a  different  nature 
from  an  action  for  rent,  and  a  plaintiff  who 
has  at  first  simply  claimed  a  certain  amount 
of  rent,  cannot  amend  his  declaration  with 
the  object  of  asking  the  rescission  of  the 
lease,  because  such  amendment  would  change 
the  nature  of  his  action.  Lachance  v.  Des- 
biens,  Q.  R.  23  S.  C.  524. 

Aetion  for — Defences  —  Eviction — Entry 
by  landlord  to  protect  property  —  Demised 
premises  becoming  uninhabitable.  Harrod  v. 
Watt   (N.W.T.),  1  W.  L.  R.  216. 
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Aetiom  for — Defence  —  Disturbance  of 
Possession,] — A  tenant  being  sued  for  rent 
may  plead  that  he  has  not  had  the  peaceable 
enjoyment  of  the  demised  premises,  or  that 
he  has  had  only  a  part  enjoyment.  Synod  of 
Diocese  of  Montreal  y.  Kelly,  Q.  R.  20  S. 
C.    19. 

Action  for — Mortgagee  in  Possession  — 
— Executor  de  Son  Tor*.]— The  defendant 
and  her  husband  resided  in  a  house  which 
he  rented  from  the  plaintiff,  the  rent  being 
payable  monthly.  At  his  decease  some  rent 
was  due,  and  the  defendant  remained  in  the 
house  for  another  month,  when  she  removed 
to  another  house.  She  was  about  to  take 
the  furniture  with  her  when  it  was  distrained 
upon  for  rent  due.  Under  pressure  of  the 
distress  she  paid  the  rent  then  due  and  ex- 
penses, and  took  the  furniture,  as  she  said, 
for  the  purpose  of  care  and  safe  keeping, 
and  not  as  claiming  it  as  her  own.  No 
letters  of  administration  were  issued.  The 
widow  paid  the  funeral  expenses,  over  $50. 
The  value  of  the  furniture  was  less  than 
$200.  The  lease  expired  on  the  1st  May, 
1900,  and  it  was  for  the  rent  which  accrued 
from  September,  1899,  to  the  Ist  May,  1900, 
that  the  plaintiff  brought  this  action.  Before 
the  deceased  leased  the  premises  they  w«re 
mortgaged  by  the  plaintiff  to  a  company, 
which  mortgage  was  then  at  the  time  of  this 
action  standing  on  the  premises  for  $2,300. 
The  company  on  the  27th  July,  1899,  took 
possession  of  the  premises  as  mortgagees, 
and  gave  notice  to  the  deceased  to  pay  all 
future  rent  to  them,  which  he  did.  The  dis- 
tress proceedings  were  taken  by  the  company, 
and  rent  collected  paid  over  to  the  company, 
and  the  property  was  still  at  the  date  of  the 
action  in  the  possession  of  the  company, 
who,  as  mortgagees,  were  receiving  the  rents : 
— Held,  that  the  company,  having  entered 
into  possession  by  collecting  and  receiving 
the  rents  of  the  premises,  alone  had  the 
legal  right,  as  mortgagees,  to  take  them,  or 
to  bring  an  action  for  the  rents  due;  and  the 
plaintiff  could  not  therefore  recover  in  this 
action.  Morrison  v.  Jackson,  21  Occ.  N. 
85. 

AotioB  for — Time  for  Bringing.] — ^When 
a  gale  of  rent  is  payable  on  a  day  certain, 
the  tenant  has  the  whole  day  to  pay,  and  an 
action  begun  on  that  day  is  premature. 
Robert  v.  Oagnon,  Q.  R.  10  K.  B.  237. 

Aneement  for  Lease— Refusal  to  sign 
—  Taking  possession — Effect  of — ^Referable 
to  agreement.  City  of  Toronto  v.  Mallon,  4 
O.  W.  R.  386. 

Agreemeat  for  lioase — Possession — Use 
and  occupation.  City  of  Toronto  v.  MaUon, 
2  O.  W.  R.  933. 

Gale  AoomlBB  after  Aotion — Ck>unter- 
claim — Damages  to  tenant's  crop — Cattle  — 
Fences  —  Duty  of  tenant  neighbour — Evi- 
dence— Leave  to  adduce  on  appeal.  Littler 
V.  Berlin  Acreage  Co.,  2  O.  W.  R.  1153. 

Ground  Bent — Arrears — Movable  or  Im- 
movable— Promise  to  Pay — Acceptance.]  —  ' 
A  ground  rent  established  before  the  coming 
into  force  of  the  Civil  Code,  even  if  it  were 
immovable  under  the  law  as  it  existed  at  the 
time  the  rent  was  settled,  has  become  mov- 
able b^  the  operation  of  the  Code,  under  the 
provisions    of    which    it    is    convertible    into 


money,  and  redeemable,  and  consequently  mov- 
able :  Arts.  388,  389,  aw,  301,  C.  C.  2.  Where 
there  is  a  personal  promise  by  the  purchaser 
to  pay  the  rent  to  the  vendor  at  a  given 
date  each  year,  there  is  a  personal  liability 
to  pay  the  amount  so  soen  as  the  time  has 
elapsed,  and  the  arrears  are  movable.  3. 
Acceptance  of  such  promise,  by  the  pnerson 
by  whom  the  rent  was  created,  is  sufficiently 
established  by  the  fact  that  he  received  pay- 
ments and  gave  receipts  to  the  purchasers  in 
their  own  names,  and  entered  them  in  his 
books  as  owing  the  amount.  Laviolette  v. 
Toupin,   Q.  R.  21   S.  C.  538. 

Ground  Bent  —  Prescription — Renuncia- 
tion —  Acknowledgment — Heirs — Costs.]  — 
The  prescription  of  five  years  applies  to  ar- 
rears of  a  rente  fonci^re.  2.  To  effect  a 
renunciation  of  an  acquired  prescription,  both 
an  acknowledgment  of  the  debt  and  a  pro- 
mise to  pay  such  debt  are  necessary.  3.  The 
heirs  or  legal  representatives  of  a  party  who 
bound  himself  by  deed  to  pay  a  rente  fon- 
cidre,  are  not  jointly  and  severally  liable  for 
the  payment  of  the  rent  unless  expressly  de- 
clared to  be  so.  4.  Nor  are  they  jointly  and 
severally  liable  for  the  costs  of  an  action 
brought  asniinst  them  in  respect  of  such  rent. 
Ursuline  Reverend  Religious  Ladies  v.  Lamp- 
son,  Q.  R.  22   S.  C.  7. 

Selsnre  under  Ezeeution  —  Inter- 
pleader.]— Where  goods  are  seised  under  exe- 
cution on  leasehold  premises  and  are  claimed 
by  a  third  party,  who  establishes  his  title 
thereto,  the  8  Anne  c.  14  does  not  entitle  the 
landlord  to  be  paid  rent  by  the  sheriff.  Where, 
however,  goods  seized  by  the  sheriff  were 
claimed  by  a  third  party,  and  under  an  inter- 
pleader order  were  sold  and  the  proceeds  paid 
into  Court  pending  the  trial  of  an  issue 
as  to  the  ownership  of  the  goods,  and  the 
trial  of  a  second  issue  had  been  directed  be- 
tween the  landlord  and  the  execution  credi- 
tor as  to  the  landlord's  right  to  the  rent 
claimed,  and  the  claimants  in  the  first  issue 
consented  to  the  landlord's  claim  being  satis- 
fied, even  if  they  should  be  successful  in  the 
issue,  the  landlord  was  held  entitled  to  be 
paid  out  of  the  fund  in  Court  the  arrears 
of  rent  not  exceeding  one  year's  rent,  without 
awaiting  the  decision  of  the  issue  as  to  the 
ownership  of  the  goods.  Robinson  v.  Mcin- 
tosh, 4  Terr.  L.  R.  102. 


YIII.  Othes  Cases. 


Arbitration  and  Award — Valuation  of 
Buildings  —  Interest  on  Amount  Fixed  by 
Award.] — In  a  lease  of  twenty-one  years  it 
was  provided  that  the  buildings  should  be 
valued  at  the  end  of  the  term  by  three  valua- 
tors or  arbitrators,  whose  award  should  be 
made  within  the  six  months  next  preceding 
the  1st  November,  1900,  and  the  value  paid 
by  the  lessor  within  six  months  from  that 
date,  with  interest  from  that  date.  Valua- 
tors or  arbitrators  were  duly  appointed,  and 
possession  given  by  the  lessees  on  the  Slst 
October,  1900,  the  last  day  of  the  term,  but 
the  award  was  not  made  until  the  30th  Nov- 
ember, 1901 : — Held,  that  the  lessees  were 
entitled  to  interest  on  the  value  of  the  build- 
ings, as  ascertained  by  the  awatd,  from  the 
1st  November,  1900.  Toronto  Oeneral 
Trusts  Corporation  x.  White.  22  Occ.  N.  178, 
3  O.  L.  R.  519.  1  O.  W.  R.  198,  760. 
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Boaits  for  IsaproTeateats  —  Rent  hy 
Aniicipotion — Cancellation  of  Lease — Recov- 
ery of  Bonus — Commercial  Establishment — 
Civil  Contract.}— A  sum  of  $300  paid  by 
the  tenant  to  the  landlord  as  a  bonus  for 
improvements  made  to  the  demised  premises, 
is  equivalent  to  an  additional  rent  paid  by 
anticipation.  2.  If  the  lease  is  afterwards 
by  a  judgment,  cancelled  at  the  suit  of  the 
tenant,  for  default  of  the  landlord  to  make 
repairs  which  it  is  his  duty  to  make,  the 
latter  will  be  ordered  to  pay  back  such  bonus 
in  the  same  way  as  any  other  rent  paid  by 
anticipation.  3.  The  letting  of  an  immov- 
able for  a  commercial  establishment  is  a 
purely  civil  contract.  Coti  v.  Cantin,  Q.  R. 
21  S.  C.  432. 

Claim  for  Caaoellmtioa  of  Iioase  — 

Questioning  Landlord's  TitleJ\  —  A  tenant 
who  has  had  peaceable  enjoyment  of  an  im- 
movable leased  to  him^  cannot  demand  the 
cancellation  of  the  lease  and  damages  on  the 
ground  that  a  third  person,  who  has  not  dis- 
turbed him  in  his  enjoyment,  is  the  owner 
of  a  part  of  such  iI^movable.  Charpentier 
V.  Quebec  Bank,  Q.  B.  21  S.  G.  296. 


DeHmotton.  of  Buildia^^^ — Fire  —  Ac- 
cident— Negligence — Presumptton  of  Fault — 
Burden  of  Proof.} — One  of  the  covenants  of 
the  lease  from  plaintiff  to  defendant  pro- 
vided that  the  tenant  should  deliver  up  the 
premises,  at  the  expiration  of  the  lease,  "  in 
as  good  order,  state  and  condition  as  the 
same  may  be  found  in  at  the  commencement 
of  the  same,  reasonable  wear  and  tear^  and 
accidents  by  fire,  excepted."  The  building 
was  destroyed  by  a  fire^  the  origin  or  cause 
of  which  was  not  definitely  determined.  In 
an  action  by  the  lessor  to  recover  from  the 
lessee  the  value  of  the  building  destroyed, 
less  the  amount  of  the  insurance  money  re- 
ceived:— ^Held,  affirming  the  judgment  in  Q. 
R.  21  S.  G.  1,  that  a  fire  in  the  leased  pre- 
mises, the  cause  of  which  is  unknown,  or  not 
legally  proved,  is  an  accident  within  the 
meaning  of  the  above-mentioned  clause  in  the 
lease  excepting  "accidents  by  fire.''  2.  In 
such  case  there  is  no  presumption  of  fault 
against  the  lessee,  where  a  fire  occurs  the 
origin  of  which  is  unknown,  but  rather  a 
presumption  of  absence  of  fault,  and  the 
burden  of  proving  fault  is  on  the  lessor.  3. 
Cven  assuming  that  the  burden  of  proving 
absence  of  fault  was  on  the  lessee,  he  had 
succeeded  in  doing  so  in  the  present  case. 
Ford  V.  Phillips,  Q.  R.  22   S.  G.  296. 

EsKpiry  of  Term — Ejectment  —  Right  to 
remove^  machinery — Trade  fixtures — ^Wooden 
buildings— Compensation  for  buildings  not  re- 
moved— Provisions  of  lease.  Cartwright  v. 
Herring,  3  O.  W.  R.  511. 

InsiiraBoe  Premium — Change  in  use  of 
Building.] — An  action  brought  by  a  tenant 
against  his  landlord  for  the  recovery  of  the 
excess  of  an  insurance  premium  paid  by  him, 
when,  in  the  course  of  the  year  for  which 
such  insuranoe  was  effected,  he  changed  the 
destination  of  the  building,  and  gave  proper 
notice  of  such  change.  Binard  v.  Pr^fon- 
taine,  6  Q.  P.  R.  327. 

Bapair  of  Preaiisee — Injury  to  Third 
Person.] — ^A  tenant,  bound  by  the  terms  of 
his  lease  to  make  grosses  reparations,  is 
not  responsible   (as  between  himself  and  his 


landlord)  for  an  accident  to  a  third  person 
happening  on  the  premises  which  he  occupies 
as  tenant,  when  he  has  not  been  guilty  of 
negligence  on  his  part,  and  the  accident  has 
happened  by  reason  of  faulty  construction 
of  a  structure  upon  the  premises.  Allan 
V.  Fortier,  Q.  R.  20  S.  G.  50. 

Temporary  Stmetnre  Ereoted  by 
Tenant — Removal  —  Oral  agreement  with 
landlord — Sale  of  revision.  Butterworth  \. 
Ketchum,  3  O.  W.  R.  844. 

Trespass  to  Demised  Premises — Ac- 
tion by  Tenant — Assertion  of  Title  by  De- 
fendant—^Landlord  Brought  in  en  Garantie,] 
— ^Where  a  tenant  has  sued  a  third  person, 
in  this  case  one  of  the  other  tenants  of 
the  same  property,  for  a  trespass,  and  the 
third  person  pleads  that  the  tenant  has  not 
the  right  of  enjoyment  which  he  claims  un- 
der his  lease,  but  that  he  (the  defendant) 
alone  has  such  right,  the  tenant  may  call 
upon  his  landlord  to  defend  him  against  this 
contention  of  the  defendant.  Hamilton  v. 
Royal  Land  Co.,  Q.  R.  24  S.  G.  411. 

Waste  —  Cutting  Timber — Justification 
under  Oral  Agreement  —  Evidence  to  Vary 
Lease — Findings  of  Judge — Appeal.]  —  The 
plaintiff  leased  to  his  sons  S.  J.  M.  and  W. 
S.  M.,  for  the  period  of  one  year,  and  there- 
after from  year  to  year,  the  farm  occupied 
by  him,  to  be  held  by  them  in  proportions 
stated,  the  consideration  being  that  the  sons 
should  reside  with  their  father  and  pay  him 
a  specified  sum  in  money  yearly,  in  addition 
to  furnishing  him  with  sufficient  food  and 
clothing,  etc.,  for  himself  and  his  wife.  In 
an  action  against  S.  J.  M.  for  cutting  down 
trees  on  the  portion  of  the  land  held  by  him, 
the  defendant  sought  to  give  evidence  of  an 
oral  agreement  that,  in  consideration  of  the 
transfer  of  part  of  his  land  to  W.  S.  M.,  he 
was  to  have  the  land  upon  which  the  trees 
were  cut  during  the  plaintiff's  lifetime  and  in 
fee  after  his  death: — Held,  that  the  evidence 
was  inadmissible  as  varying  or  contradicting 
the  terms  of  the  lease  in  writing;  and,  the 
trial  Judge  having  found  the  facts  against 
the  defendant,  as  to  the  agreement  with  the 
plaintiff  in  relation  to  the  lot  of  land  upon 
which  the  cutting  took  place,  and  the  evi- 
dence being  of  a  contradictory  character, 
that  there  was  no  good  reason  for  disturbing 
the  findings  on  this  branch  of  the  oase^ 
Meisner  v.  Meisner,  37  N.  S.  Reps.  23. 

Work  Done  on  Demised  Premises  — 

Materials  Furnished  to  Tenant — Liability  of 
Landlord.] — A  person  who  furnishes  mater- 
ials to  a  tenant  for  additions  or  improvements 
to  the  house  upon  the  demised  premises,  has 
no  right  to  bring  an  action  against  the  owner 
to  recover  payment  for  such  materials.  De- 
lisle  V.  Marier,  Q.  R.  23  S.  G.  521. 


lABCENY. 

See  Gbiminal  Law — Bxtbadition. 


LATENT  DEFECTS. 

See  Vendob  and  Pubchaseb. 
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LAW  BOOIETT. 


Barrister  amd  Solioitor — Admi99ion  of 
One  from  Another  Province— Term  of  Ser- 
vice —  Legal  Professions  Act.}  —  To  come 
within  the  ezoeption  in  8.-S.  5  of  8.  37  of  the 
Legal  Professions  Act,  it  is  not  necessary 
that  the  applicant  should  have  been  a  gradu- 
ate at  the  time  he  commenced  to  study  law, 
or  that  his  term  of  study  or  serrice  was 
shortened  because  he  was  a  graduate.  An 
applicant  who  obtained  his  degree  after  call 
of  admission  would  come  within  the  excep- 
tion. Colder  v.  Law  Society  of  British  Vol- 
umUa,  9  B.  G.  R.  66. 

Barrister  and  Solioitor  —  University 
Cfraduate  —  Legal  Professions  Act,]  —  The 
applicant  matriculated  at  the  University  of 
Dalhousie,  Halifax,  Nova  Scotia,  in  August, 
1892,  and  an  LL.B.  degree  was  conferred  on 
him  by  the  University  on  the  2drd  April, 
1895;  in  March,  1892,  he  began  to  study  law 
and  signed  articles  in  Nova  Scotia,  and  on 
the  2nd  April,  1895«  he  was  called  and  ad* 
mitted  there.  Subsequently  to  his  call  and 
admission,  he  was  employed  two  years  in  the 
office  of  a  Halifax  firm  of  barristers  and 
solicitors.  The  term  of  service  under  arti- 
cles in  Nova  Scotia  for  call  and  admission 
is  ordinarily  four  years,  but  in  case  of 
a  college  graduate  it  is  three  years.  In 
British  Columbia,  a  graduate,  in  order  to 
have  his  law  course  shortened,  must  be  a 
graduate  at  the  time  he  commenced  to  study 
law: — ^Hjeld,  per  McColl,  C.J.,  that  the  fact 
that  the  applicant  was  graduated  after  he 
was  called  in  Nova  Scotia  precluded  the  cir- 
cumstance of  his  being  a  graduate  from  hav- 
ing shortened  his  term  of  study.  Quaere, 
whether  the  plaintiff  would  have  succeeded 
if  he  had  graduated  before  the  2nd  April, 
1895.  In  re  King  and  Lata  Society  of  Brit- 
ish Columbia,  22  Occ.  N.  154,  8  B.  C.  R. 
356, 


LAW  STAHPS. 


See  Ck>8T8. 


LEASE. 


See   lANDLOBD   AND   TENANT. 


LEAVE  TO  APPEAL. 


See  Appeal — EIxecution. 


LEGACY. 


See  E2XBCUTOB8  and  Aoministbatobs — ^Will. 


LEGISLATIVE  ASSEHBLY. 

See  Constitutional  Law. 


LEGrmiACY. 


See  Mabbiaqe. 


LESION. 


See    INSUBANCB. 


LETTERS  OF  ADKIHISTEATIOH. 


iSfee    EiZECUTOBS  and  ADiaNISTBAXOBS. 


LIBEL. 


See  Defahation. 


LICENSE. 
See  Company  —  Cbown  —  Tntoxioatino 

LiQUOBS — ^LANDLOBD     AND     ^TENANT     — 

LiQUOB    License    Act   —   Municipal 

COBPOBATIONS    —    PATENT    FOB    INVEN- 
TION— ^Payment. 


LICENSE  COMMISSIONEBS. 

See  LiQUOB  License  Act. 


UOITATION. 


See  Opposition — Pabtition. 


LIEN. 

OliArse  on  Iiaad — Beneficial  Oumership 
— Parol  Trust — Mortgage — Priorities  — Vol- 
untary Conveyances,} — ^The  defendant,  who 
had  been  for  some  years  in  possession  of  a 
farm  purchased  by  his  father  with  the  in- 
tention of  giving  it  to  him,  purchased  a 
machine  from  the  manufacturers,  giving  his 
notes  therefor,  and  at  the  same  time  executed 
a  document  (which  was  registered)  in  which 
it  was  stated  that  the  land  had  been  bo 
"wUled"  to  him  that  he  had  a  good  titie 
thereto,  and  would  not  further  incumber  it, 
and  he  thereby  charged  it  with  the  payment 
of  the  notes.  The  father  subsequently  oon- 
veyed  the  land  to  the  defendant,  but  upon  tbm 
condition  of  his  executing  a  mortgage,  which 
he  did  to  certain  persons  who  had  advanced 
moneys  to  him.  The  defendant,  on  the 
ground  that  the  land  had  been  conveyed  to 
him  on  an  alleged  trust  for  his  family,  con- 
veyed it  to  his  wife,  the  consideration  bein^ 
$1  and  love  and  affection,  and  the  wife,  for 
the  like  consideration,  conveyed  it  to  an  in- 
fant son: — ^Held,  that  the  diarge  in  &ivoar 
of  the  manufacturers  was  enforceable  against 
the  defendant  and  those  claiming  under  him, 
by  the  assignee  of  the  manufacturers,  but  was 
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subject  to  the  mortgage,  and  the  evidence  dis- 
placing any  trust  in  favour  of  the  defend- 
ant's family,  the  conveyances  by  the  defend- 
ant and  his  wife  must  be  treated  as  merely 
voluntary  and  subject  to  the  plaintiflTs  charge. 
Ahell  V.  Middleton,  2  O.  L.  B.  209. 

Oharce  on  laand — Unregistered  Docu- 
menU — Zand  Held  Temporarily  by  Debtor 
as  Trustee — Subsequent  Conveyance  to  Per- 
son  Entitled — "Notice.y^.  B.,  one  of  the 
defendants,  owned  a  half  section  of  land 
which  she  conveyed  to  her  son,  the  defend- 
ant A.  G.  B;,  who  mortgaged  it  to  a  loan 
company.  While  the  title  was  so  vested 
in  A.  G.  B.«  he  purchased  a  threshing  ma- 
chine and  engine  from  the  plaintiff's  agent, 
and  signed  an  unregistered  document  charging 
the  land  for  the  price,  on  which  this  action 
was  brought.  Later  on  A.  G.  B.  mortgaged 
the  half  section  to  another  loan  company; 
he  paid  off  the  first  mortgage  and  reconveyed 
the  land  to  J.  B.  for  an  expressed  considera- 
tion of  $100;  that  conveyance  was  registered. 
After  the  reconveyance  to  J.  B.  this  action 
was  brought  for  payment  by  A.  G.  B.  of 
the  balance  due  on  the  machine  and  to  have 
it  declared  that  under  the  unregistered  docu- 
ment the  plaintiffs  had  a  charge  on  the  half 
section  for  the  unpaid  purchase  money  due 
them  for  the  machines;  that  J.  B.  knew  of 
the  plaintiffs'  lien  under  the  document  signed 
by  A.  G.  B. ;  and  that  the  conveyance  from 
the  latter  to  her  should  be  set  aside  and  the 
land  sold  to  satisfy  the  plaintiffs'  claim.  The 
defence  set  up  that  A.  G.  B.  was  under  21 
when  he  executed  the  unregistered  document 
in  the  plaintiffs'  favour,  that  the  conveyance 
from  J.  B.  to  A.  G.  B.  was  given  voluntarily 
to  enable  him  to  raise  the  money  under  the 
first  mortgage  that  he  put  on  it,  and  on  the 
condition  that,  when  so  required  by  J.  B., 
he  would  reconvey  to  her,  and  that  the  re- 
conveyance complained  of  was  made  pur- 
suant to  that  understanding  and  on  the  ac- 
tual payment  of  2100  which  A.  G.  B.  exacted 
before  he  would  reconvey: — Held,  on  the 
evidence,  that  the  allegation  that  A.  G.  B. 
was  under  21  when  he  executed  the  unregis- 
tered document,  was  not  proved;  also,  that  J. 
B.  conveyed  to  her  son  A.  G.  B.  to  enable 
him  to  put  on  the  first  mortgage  and  in  trust 
to  reconvey  to  her  after  so  doing;  and  that 
she  was  entitled  to  the  reconveyance  from 
him.  Judgment  against  A.  G.  B.  for  the 
debt,  but  action  dismissed  as  against  J.  B. 
with  a  declaration  that  the  plaintiffs  had  no 
claim  on  the  land.  FairoMld  v.  Ra^,  24  Occ. 
N.   281. 

Goods  of  Iiodsov — Money  due  for  Medi- 
cal Services,} — ^The  right  of  retention  of  the 
movable  effects  of  a  lodger  can  only  be  exer- 
cised by  the  persons  specially  mentioned  in 
Art.  1816  (a),  G.  G.  2.  One  who  has  made 
himself  responsible  to  a  physician  for  pro- 
fessional services  rendered  to  a  lodger,  has 
not  a  right  of  retention  of  the  effects  of  the 
latter  for  the  value  of  such  services.  Goulet 
V.  Brunelle,  5  Q.  P.  B.  223. 

Kusbamd  and  Wife — Expenses  of  Last 
Illness  of  Wife — Lien  of  Physician  on  Pro- 
perty of  Husband  —  Registration — Priori- 
tiee,]  —  A  physician  has  no  lien  upon  the 
gooda  of  the  hustMtnd  for  his  charges  in  re- 
spect to  the  last  illness  of  the  wife.  2.  A 
lien  the  subject  of  registration  does  not  rank 
by    its    registration    until    aftier   teal    rights 


already  registered.    Phaneuf  v.  Oodin,  Q.  B. 
10  K.  B.  450. 

Repair  of  Sliip — Possessory  lien — ^Part- 
ing  with  possession — What  amounts  to  — 
Floating  ships  on  navigable  waters — Care- 
taker for  owner.  Hackett  v.  Coghill,  2  O. 
W.  B.  1077,  3  O.  W.  B.  827. 

Thieslier's  Idea  on  Oraia — Measure- 
ments— Weights  and  Measures  Act — lUegat- 
ity^-**  Dealing,**] — ^The  defendant  contracted 
with  the  plaintiff  to  thresh  his  grain  at  a 
price  per  bushel.  The  quantity  threshed 
was  not  measured  with  a  Dominion  standard 
measure,  or  weighed,  but  was  subsequently 
ascertained  by  the  defendant  by  cubic  mea- 
surement : — ^Ueld,  that  so  measuring  the  grain 
was  not  a  ''dealing"  within  the  meaning  of 
s.  21  of  the  Weig)it8  and  Measures  Act, 
which  could  relate  back  and  render  the  con- 
tract void,  and  that  the  defendant  was  not 
therefore  disentitled  to  a  lien  under  the 
Threshers*  Lien  Ordinance.  Macdonald  v. 
Oorrigal,  9  Man.  L.  B.  284,  and  Manitoba 
Electric  and  Gas  light  Co.  v.  Gerrie,  4 
Man.  L.  B.  210,  considered.  Judgment  of 
Wetmore,  J.,  22  Occ.  N.  345,  reversed.  Conn 
V.  Fitzgerald,  5  Terr.  L.  B.  346. 

Thresher's  Lien  on  Grain — Price  of 
Threshing'  other  Grain  —  Seizure  of  Excessive 
Quantity  —  Notice  of  Claim  of  Lien,] — ^A 
thresher  cannot,  under  the  Threshers'  Lien 
Act,  57  v.  c.  36,  maintain  a  lien  on  grain 
for  the  threshing  of  which  he  has  been  psiid^ 
to  recover  the  price  of  a  subsequent  unpaid 
threshing.  The,  plain  tiff,  by  his  notice  put  up 
on  the  granary,  asserted  his  claim  to  a  lien 
upon  all  the  grain  contained  in  it,  which 
was  worth  about  |86;  but  the  Court  found 
that  the  amqunt  of  the  claim  for  threshing 
for  which  he  could,  under  t^e  Act,  at  the 
time  of  the  posting  of  the  notice,  enforce  a 
lien  on  such  grain,  if  the  proper  steps  were 
taken,  was  only  about  $26: — Held,  that  the 
quantity  of  grain  which  the  plaintiff  attempt- 
ed to  retain  was  unreasonablv  large  for  the 
amount  owing,  and  that,  under  s.  2  of  the 
Act,  he  had  forfeited  his  right  of  retention  of 
any  of  it.  Simpson  v.  Oakes,  23  Occ.  N. 
54,  14  Man.  L.  B.  262. 

Woodman's  Lien — Collusion — Fraud  — 
Appeal  —  Attachment — Demand  —  Service 
— Sheriffs  Fees,] — In  proceedings  under  the 
Woodman's  Lien  Act,  1894,  an  order  allowing 
the  claimants'  lien  will  be  set  aside  if  the 
evidence  discloses  an  attempt  on  the  jfeLtt 
of  the  claimants  acting  in  collusion  with  the 
defendant  to  defraud  the  owners,  notwith- 
standing that  the  Judge  in  the  Court  below 
has  found  that  the  evidence  established  the 
claimants'  lien.  Under  s.  6  of  the  Act  there 
must  be  a  demand  of  the  specific  amount  due 
before  the  issue  of  the  attachment.  Where 
attachments  for  three  claims  are  served  by 
the  sheriff  at  the  same  time  and  place,  the 
sheriff  is  entitled  to  full  fees,  including  mile^ 
age,  on  each  writ.  Murchie  v.  Eraser,  36 
N.  B.  Beps.  161. 

Woodmen's  Lien  Aet  —  **  Logs  and 
Timber  "-^ontractor-^Bond  —  EstoppeL] 
— ^The  appellant,  under  a  contract  in  writing 
made  by  him  with  the  respondent,  for  an 
agreed  price  per  thousand,  cut  upon  the  land 
of  the  respondent  a  quantity  of  logs,  and 
hauled  them  to  a  portable  mill  upon  the  land, 
where   they   were   manufactured   into   deals. 
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planks,  &c.  Tbe  work  was  performed  in 
part  by  the  appellant  himself  with  his  team, 
though  there  was  no  stipulation  to  that  effect 
between  the  parties,  but  chiefly  by  labourers 
and  teams,  by  the  terms  of  the  contract  hired 
and  paid  by  the  appellant.  A  portion  of 
the  amount  due  to  the  appellant  under  the 
agreement  being  unpaid,  he  caused  an  attach- 
ment to  be  placed  upon  the  above  mentioned 
deals,  planks,  &c.,  claiming  a  lien  thereupon 
by  virtue  of  the  Woodmen's  Lien  Act,  1894: 
— Held,  that  the  words  "  logs  and  timber," 
as  employed  in  s.-s.  1  of  s.  2  of  the  Act, 
were  not  intended  to  include  deals  and  other 
manufactured  lumber;  also,  that  the  evidence 
shewed  the  appellant  to  be  a  contractor,  and 
not  within  the  class  of  persons  for  whose 
benefit,  bj  s.  3«  liens  were  established ;  also, 
per  Hanington,  J.,  that  the  respondent  by 
giving  a  bond  in  order  to  secure  the  payment 
of  the  amount  claimed  if  the  lien  should  prove 
effectual,  and  thus  obtaining  a  release  of  the 
deals,  &c.,  attached,  did  not  estop  himself 
from  disputing  the  validity  of  the  lien.  Bax- 
ter v.  Kennedy,  35  N.  B.  Reps.  179. 

Woodmam**  Iden  —  Lumber,} — By  the 
Woodman's  Lien  for  Wages  Act,  B.  C,  no 
lien  is  given  to  saw-mill  men,  but  only  to 
those  engaged  in  getting  timber  out  of  the 
forest.    Davidson  v.  Frayne,  9  B.  C.  R.  369. 

Woodmam's  Iden — yotice  of  Lien — Ef- 
feci  — Owner  of  Limits.] — A  person  who 
has  done  work  for  the  jobber  of  a  lumberman, 
and  given  the  notice  required  by  art.  1994c, 
C.  C.  is  a  creditor  of  the  latter.  Hhiaume 
v.  Batiscan  River  Lumber  Co.,  Q.  R.  23  S. 
C.   71. 


I  Idea — Notice  —  Necessity 
for.] — The  notice  which  a  woodman  must 
give  to  a  contractor  in  order  to  be  able  to 
maintain  his  lien  upon  the  wood  which  he 
has  cut,  is  not  necessary  when  such  con- 
tractor has  recognized  in  writing  the  debt 
due  to  the  woodman,  and  has  given  him  an 
order  for  payment  upon  the  owner  of  the 
wood.  Harvey  v.  Harvey,  Q.  R.  19  S.  C. 
153. 

WoodmaA'e  Idea. — Statute  —  Limita- 
tion to  Wage-earners — Exclusion  of  Contrac- 
tors— Insolvency-^Time  for  Filing  of  Lien — 
Saisie-conservatoire  —  Identification  of  Pro- 
perty— Property  Passing.] — ^The  plaintiff,  a 
sub^ntractor  under  the  defendant,  made  a 
certain  number  of  ties  during  the  winter 
of  1901-2.  The  defendant  had  these  ties 
made  for  one  S.  The  plaintiff^  not  having 
been  paid,  issued  a  writ  of  saisie-conserva- 
toire against  the  defendant,  and  seized  all 
the  wood  which  the  defendant  had  in  hand 
for  S.,  which  wood  was  in  a  boom  upon  a 
river,  without  making  S.  a  party.  The  latter 
intervened  and  contested  the  seizure: — 'Held, 
that  the  statute  which  creates  a  lien  consti- 
tutes an  exception  to  the  common  law  and 
must  receive  a  strict  interpretation ;  it  is  for 
the  person  asserting  the  lien  to  establish  that 
it  exists  by  reason  of  the  special  statute 
creating  it.  2.  The  lien  given  by  Art.  1994 
(c),  C.C.,  applies  only  to  wood-cutters  or 
labourers  and  extends  only  to  the  payment 
of  their  wages,  and  does  not  apply  to  contrac- 
tors or  sub-contractors  in  respect  of  payment 
of  their  contract  price  or  advances  or  dis- 
bursements made  by  them.  3.  One  who,  un- 
der  a   contract   or   sub-contract,    cuts   wood 


upon  his  own  property,  converts  it  by  his 
work  into  ties,  logs,  etc..  and  delivers  it  to 
the  person  with  whom  he  has  contracted, 
cannot  claim  in  respect  of  this  wood  the  lien 
given  by  Art  1994  (c),  even  when  the  value 
of  the  wood  is  trifling.  4.  In  the  case  of 
insolvency,  the  lien  of  the  vendor  must  be 
asserted  within  30  days  after  the  delivery 
of  the  wood;  a  saisie-conservatoire  issued 
after  the  expiry  of  this  time  cannot  be  main- 
tained. 5.  The  lien  of  the  vendor  can  only 
be  exercised  when  the  goods  sold  remain  in 
the  possession  of  the  purchaser  in  the  same 
state,  and  when  the  identity  can  be  stated 
in  a  clear  and  certain  manner.  6.  The  affix- 
ing of  the  trade  mark  of  dealers  in  wood 
upon  logs  which  have  been  got  out  for  them 
by  contractors,  is  a  sufficient  taking  of  pos- 
session and  a  proof  of  the  transfer  of  the 
property  in  the  logs.  Dallaire  v.  Oauthier, 
Q.   R.  24    S.   C.   495. 

mToodauut's  Idea — Subject  of  Lien  — 
Hire  of  Horse^] — The  lien  given  by  Art. 
1994c,  C.  C,  is  given  only  to  a  workman 
who  has  worked  in  getting  out  the  wood,  and 
he  has  it  only,  £or  his  wages;  it  is  not 
given  to  one  who  is  merely  a  creditor  for 
the  hire  of  a  horse  employed  to  cart  the  wood. 
Rhiaume  v.  Baiiscan  River  Lumber  Co.,  Q. 
R.  23  S.  C.  166. 
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LIMITATION  OF  ACTIONS. 


I.  Claim  to  Reialty,  897. 
II.  Otheb  Cases,  906. 


I.  Claxh  to  Bealtt. 

Aequlsitton  of  Title  by  Possession — 

Tenancy — ^Assessment   rolls — Rent   —   Eject- 
ment.    Coulter  V.  Rockwell,  6  O.  W.  R.  537. 

Agreement  to  Pnroliase — Possession  of 
wrong  lot — Acquisition  of  title — Ejectment 
— Future  action.  FergMson  v.  McNulty.  2 
O.  W.  R.  657. 

Boundary — Absence  of  Enclosure-i-Occa- 
sional  Acts  of  Ownership — Evidence — Rejec- 
tion,]— In  a  question  of  boundary  between 
two  persons  claiming  under  a  paper  title, 
where  there  has  been  no  enclosure,  occasional 
acts,  which  would  be  merely  acts  of  trespass 
if  done  by  one  not  the  owner,  do  not  operate 
to  give  a  statutory  title;  and  evidence  of 
such  a£ts  offered  by  the  defendant  was  in 
this  cas^  properly  rejected.  W<Mon  v. 
Douglas,  21  Occ.  N.  521. 

Cliaraoter  of  Possession — Occupation 
of  house  as  compensation  for  services.  Coul- 
ter V.  Coulter,  4  O.  W.  R.  65. 

Colourable  Title  —  Possession  —  Evi- 
dence."]— ^The  possession  of  a  part  of  land 
claimed  under  colour  of  title  is  constructive 
possession  of  the  whole,  which  may  ripen  into 
an  indefeasible  title,  if  open,  exclusive,  and 
continuous  for  the  whole  statutory  period. 
Carrying  on  lumbering  operations  during 
successive  winters  with  no  acts  of  possession 
during  the  remainder  of  each  year  does  not 
constitute  continuous  possession.  And  it 
is  not  exclusive  where  other  persons  lumbered 
on  the  land,  continuously  or  at  intervals, 
during  any  portion  of  such  period.  Wood 
v.  Lehlanc,  24  Occ.  N.  266,  34  S.  C.  R. 
627. 

Contraet  for  Sale  of  Land — Covenant 
for  good  title — Breach  —  Action  for — Dam- 
ages— ^Money  charged  on  land — ^Written  con- 
tract— Parol  variation — Evidence.  Wilson 
v.  Graham  (Man.),  1  W.  L.  R,  278. 

Conrt  of  Equity — Declaratory  Decree — 
Cloud  on  Title — Injunction^] — A  court  of 
equity  will  not  grant  a  decree  confirming  the 
title  to  land  claimed  by  possession  under  the 
Statute  of  Limitations,  nor  restrain  by  in- 
junction a  person  from  selling  land  of  an 
other.  Miller  v.  RoherUon,  24  Occ.  N.  205, 
35   S.  C.  R.  80. 

Covenant  in  MortgaK®  —  Principal  — 
Acceleration  of  payment — Commencement  of 
statutory  period.  McFadden  v.  Brandon,  2 
O.  W.  R.  623,  6  O.  L.  R.  247. 

Deseription  —  Possession  Beyond  Bound- 
aries— Deed — Plan — Length  of  Possession.] — 
In  June,  1868,  by  deed  of  gift,  P.  granted 
to  his  son  F.  an  emplacement,  described  by 
metes  and  bounds,  and  stated  to  have  thirty 
feet  frontage,  ''tel  que  le  tout  est  actuelle- 
ment  et  que  Tacquereur  dit  bien  connattre," 
declaring,  in  the  deed,  that  the  donation  had 
D— 29 


actually  been  made  in  1860,  although  no  deed 
had  been  executed,  and  that  since  then  F. 
had  been  in  possession  as  owner: — Held,  that 
the  deed  in  1868  operated  as  an  interruption 
of  prescription  and  limited  the  title  to  the 
thirty  feet  of  frontage  as  therein  described. 
A  similar  description  in  a  deed  of  1885,  by 
F.  to  the  plaintiff's  wife,  which  made  a  refer- 
ence to  the  number  on  a  plan,  thereby  im- 
plying a  greater  width,  left  the  true  limits 
of  emplacement  subject  to  a  determination 
according  to  the  title  held  by  the  plaintiflTs 
auteur,  which  granted  only  thirty  feet  of 
frontage;  that,  by  the  registered  title,  the 
plaintiff  was  charged  with  either  actual  or 
implied  notice  of  this  fact;  and  that,  conse- 
quently, he  had  not,  in  good  faith,  possessed 
more  than  the  thirty  feet  of  frontage  under 
this  deed,  and  could  not  invoke  an  acquisitive 
prescription  of  title  to  the  disputed  six  feet 
by  ten  years'  possession  thereunder;  and  fur- 
ther, that  no  augmentation  of  the  lands  ori- 
ginally granted  could  take  place  in  conse- 
quence of  the  cadastral  description  of  the  em- 
placement in  question.  The  word  "  tel  que 
le  tout  eat  actuellement  et  que  Tacqu^reur  dit 
bien  connattre,"  used  in  the  deed  of  g^ift,  can- 
not be  interpreted  in  contradiction  of  the 
special  description  that  precedes  them,  an^ 
can  only  be  construed  as  extending  "dans 
les  limites  ci-dessus  ddcrites."  A  prescriptive 
title  to  lands  beyond  the  boundaries  limited 
by  the  prescription  in  the  deed  of  conveyance 
can  only  be  acquired  by  thirty  years'  posses- 
sion. Chalifour  v.  Parent,  21  Occ.  N.  332, 
31  S.  C.  R.  224. 

EnolosinK  Wild  I«and  —  Occupancy  — 
Knowledge.  Reynolds  v.  Trivett,  2  O.  W.  R. 
486,  3  O.  W.  R.  463. 

Grant  to  iTses — Deed  of  Appointment — 
Intervening  Adverse  Possession.] — ^The  pur- 
chaser of  land  in  1870  had  it  conveyed  by  the 
vendor  to  grantees  named  by  him.  to  hold 
to  such  uses  as  the  purchaser  should  by 
deed  or  will  appoint,  and,  in  default  of  and 
until  appointment,  to  the  use  of  the  grantees. 
The  purchaser  put  his  mother  in  possession 
of  the  land,  and  she  remained  in  possession 
till  her  death  in  1878.  her  two  daughters,  the 
defendants,  living  with  her,  and  they  after  her 
death  continued  in  possession  down  to  the 
time  of  the  bringing  of  this  action  in  1897, 
no  rent  haviujE:  been  paid,  nor  any  acknow- 
ledgment of  title  •  made.  In  1892  the  pur- 
chaser, in  alleged  exercise  of  the  power,  exe- 
cuted a  deed  of  appointment  in  favour  of  his 
solicitor,  who.  on  the  following  day,  con- 
veyed to  him  in  fee  simple.  He  died  in  1894. 
having  devised  the  land  to  the  plaintiffs: — 
Held,  that  the  grantees  to  uses  took  an  estate 
in  fee  simple,  which  was  barred  before  the 
execution  of  the  deed  of  appointment,  and 
that  that  deed  did  not  give  a  new  starting 
point  to  the  statute,  the  estate  appointed  not 
being,  within  the  meaning  of  the  statute, 
a  future  estate  coming  into  existence  at  the 
time  of  the  exercise  of  the  power.  Judgment 
in  30  O.  R.  504.  19  Occ.  N.  169,  reversed; 
Boyd,  C,  and  Street,  J.,  dissenting.  Thures- 
son  V.  Thuresson,  21  Occ.  N.  550,  2  O.  L.  R. 
637. 

Intermption  of  Prescription — Action 
— Want  of  Jurisdiction — Transfer  to  Another 
District.] — There  is  no  interruption  of  pre- 
scription by  an  action  when  the  service  of 
process  is  set  aside;  but  the  transfer  of  the 
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action  to  another  district  for  want  of  juris- 
diction does  not  prevent  the  action  being  an 
interruption  of  prescription.  Orenier  v.  Con- 
nolly, 7  Q.  V.  R.  184. 


IiAiidlovd  aad  Teaaat — Limitation  of 
AotionM — Real  Property  Limitation  Act — 
Tenant  Paying  no  Rent — Payment  of  Tame* 
— Insufficiency  to  Prevent  Statute  Running 
— Mortgage--Co9t9— Counterclaim — Right  of 
Way,] — ^The  patent  from  the  Crown  granting 
the  lands  to  defendant  Finley  issued  on  5th 
August,  1870.  Tfafereafter  Finley  built  on 
the  lands  a  row  of  4  houses,  one  of  which, 
that  now  in  question,  defendant  Joyce  entered 
into  possession  of  about  1st  November,  1875, 
as  tenant  of  Finlej,  at  a  rental  of  $150 
a  year.  .  .  .  Joyce  had  been  tenant  of 
Finley  in  another  house  for  some  years.  .  • 
He  had  fallen  much  in  arrear  for  the  rent. 
.  .  .  These  arrears  he  seems  to  have  been 
paying  up  for  some  years  after  his  removal, 
but  he  never,  unless  by  way  of  paying  the 
taxes  and  water  rates,  which  are  collected 
as  taxes  in  Ottawa,  where  the  land  was, 
paid  any  rent  for  the  new  house.  The  pay- 
ment of  taxes  being  compulsory,  it  was  im- 
possible to  attribute  their  payment  over  so 
many  years  to  a  casual  conversation  or  tem- 
porary arrangement,  and  could  not  operate 
,  60  as  to  prevent  the  bar  of  the  Statute  of 
Limitations;  see  McCowan  v.  Armstrong,  3 
O.  L.  R.  at  p.  107.  1  O.  W.  R.  2a  The 
action  as  against  Joyce  dismissed  in  respect 
of  the  land  set  out  in  his  statement  of  de- 
fence. Brennan  v.  Finley,  5  O.  W.  R.  251, 
0  O.  L.  R.  131. 


Mlaeral  Lamda — Reservation  in  deed — 
Estoppel  —  Tenancy  —  Payment  of  taxes. 
Dodge  v.  Smith,  1  O.  W.  R.  46,  803,  2  O. 
W.   R.  Ml. 

M^rtcace — Interest  —  Lease  —  Overhold- 
ing  tenant — Tenancy  from  year  to  year — ^Re- 
demption— ^Account — Costs.  AfcWilUam  v. 
McWilliam,  3  O.  W.  R.  239. 

MortsaM  ^  Payments  on  —  Insurance 
Premium — Entries  in  Books — Acknoicledg- 
ments  in  Writing — Remedy  on  Bond— Ab- 
sentee,]— ^A  mortgage  and  bond  given  by  6. 
to  C.  to  secure  the  repayment  of  a  sum 
of  money  were  dated  the  7th  January,  1877. 
The  last  payment  of  interest  was  made  in 
September,  1879.  C.  was  absent  from  the 
province  when  the  mortgage  and  bond  were 
given,  and  did  not  return  until  1880.  The 
plaintiffs,  as  executors  of  C,  on  the  30th 
June,  1900,  brought  two  actions :  ( 1 )  to  fore- 
close the  mortgage  and  to  recover  the  amount 
secured  by  the  mortgage  and  bond;  and  (2) 
to  obtain  iMMsession  of  the  land.  The  only 
defence  set  up  to  both  actions  was  that  of 
the  Statute  of  Limitations.  Under  one  of  the 
clauses  of  the  mortgage  the  mortgagee  was 
empowered  to  make  payment  of  insurance 
premiums,  in  default  of  payment  by  the 
mortgagor,  and  "to  charge  such  payments 
with  interest  at  the  rate  aforesaid  upon  the 
mortgaged  premises,'*  but  there  was  no  pro- 
vision, in  terms,  making  the  advance  a  part 
of  the  principal  sum  secured  by  the  mortgage : 
— Held,  that  the  effect  of  the  provision  was 
merely  to  make  the  advance  a  lien  upon  the 
land  for  its  payment  with  interest,  and  was 
only  in  the  nature  of  a  further  charge  or 
additional  mortgage.  The  repayment  by  the 
mortgagor  of  the  amount  advanced  was  not 
such  a  payment  on  account  of  the  principal 


sum  secured  as  would  take  the  case  out  of 
the  Statute  of  Limitations.  An  ei\try  in  the 
books  of  the  solicitor  for  the  mortgagee  shew- 
ing the  payment  of  the  amount  advanced  for 
insurance,  and  the  subsequent  repayment  of 
the  amount,  was  not  sufficient  evidence  of  an 
advance  b^  and  repayment  to  the  mortgagee, 
such  entries  being  consistent  with  the  view 
that  the  solicitor  advanced  the  money  on  his 
own  account  on  the  credit  of  the  mortgagor. 
Renewal  receipts  for  premiums  of  insurance, 
taken  in  connection  with  a  clause  in  the 
policy  making  the  loss,  if  any.  payable  to  the 
mortgagee,  were  not  acknowledgments  in  writ- 
ing within  8.  21  of  the  statute.  Held,  also, 
following  Sutton  v.  Sutton,  22  Ch.  D.  511, 
and  Steward  v.  England.  [1895]  2  Gh.  820, 
that  the  limitation  imiK>sed  by  s.  21  of  the 
Act  applied  as  well  to  the  remedy  on  the 
bond  as  to  that  under  the  mortgage  against 
the  land.  Cogswell  v.  Qrant,  21  Occ  N. 
351;  34  N.  S.  Reps.  340. 

Mortssc^e  Im  PoafleMioi&  for  10  Tears 

— Service  of  notice  of  sale  on  mortgagors 
after  10  years  —  Acknowledgment — ^Notice 
signed  by  agent  —  Redemption.  Shaw  v. 
Coulter,  5  O.  W.  R.  305.  6  O.  W.  R»  55. 


Mttaiolpal  Oorporatioaji — Cemetery — 
Deed  of  Burial  Lot— Trespass — R.  fif.  O. 
1897,  c.  2iS,  s.  577.]— The  plaintiff  was  the 
widow  of  J.,  who  was  buried  in  lot  96,  block 
1,  of  the  cemetery  of  the  town  of  Palmers- 
ton,  in  1884.  The  defendant  municipality 
held  the  cemetery  under  s.-88.  8  and  9  of  s. 
490  of  40  V.  c.  18  (O.),  now  R,  S.  O.  1807 
c.  223,  8.  577.  By  deed,  dated  the  26th  Aug- 
ust, 1885,  the  defendant  municipality  con- 
veyed to  the  plaintiff  lot  98^  habendum  ''to 
her  and  her  heirs  and  assigns  to  and  for  her 
and  their  sole  and  only  use  forever."  There 
were  no  other  terms  in  the  deed.  In  June, 
1888,  the  defendant  municipality  caused  the 
body  to  be  removed  from  lot  98  and  buried 
in  some  lot,  now  unknown,  and  sold  lot  98 
to  the  defendant  H!.,  whose  deceased  wife  was 
buried  in  it  on  the  20th  of  that  month,  and 
the  defendants,  by  deed  dated  the  19th  June, 
1888,  similar  in  terms  to  that  given  to  the 
plaintiff,  conveyed  the  lot  to  H.,  who  in 
June.  1889,  erected  a  monument  and  put  up 
an  iron  fence,  both  of  which  still  remained. 
This  action  was  brought  for  damages  for 
trespass  and  removal  of  the  body  of  the 
plaintiff's  husband,  for  a  declaration  of  title, 
and  a  mandamus  to  compel  the  defendants  to 
remove  the  body  of  the  wife  of  the  defendant 
H.  and  to  replace  the  body  of  J.  At  the 
trial,  it  having  appeared  impossible  to  dis- 
cover the  whereabouts  of  the  body  of  the  de- 
ceased J.,  the  relief  sought  by  mandamus 
was  abandoned,  the  defendants  undertaking 
to  supply  the  plaintiff  with  another  lot: — 
Held,  assuming  the  deed  to  the  plaintiff  to 
be  valid,  and  that  it  passed  the  fee,  that  the 
causes  of  action  were  barred  by  the  Statute 
of  Limitations,  the  trespass  having  been  com- 
mitted more  than  six  years  before  action,  and 
the  defendant  H.  having  been  in  possession 
for  more  than  ten  years  since  his  erection  of 
the  monument  and  the  iron  fence,  whi<A, 
within  the  authorities,  were  acts  of  owner- 
ship.— Quiere.  as  to  the  validity  of  both 
deeds  under  the  statute  (R.  S.  O.  c.  223),  be- 
cause they  were  simply  conveyances  in 'fee, 
without  limitation  or  restriction,  and  there- 
fore in  violation  of  its  provisions.  Steen- 
son  y.  Town  of  Palmerston  and  Hyndmun, 
25  Occ.  N.  147. 
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Nature  of  PoMesston — Byidence—^fiX- 
elusive  possessioii.  Sim$  v.  Seifert^  3  O.  W. 
R.   176. 

Nature  of  PomosbIou — Acts  of  Owner- 
ship.] — ^The  acts  relied  on  in  support  of  a 
claim  to  title  by  possession  were  that  the 
claimant  had  sold  the  timber  off  the  land  in 
question;  had  afterwards  cleared  it.  and  had 
sowed  and  harvested  one  crop  of  wheat;  bad 
then  for  some  years  taken  hay  from  it;  and 
had  then  used  it  as  pasture  land^  The  land 
was  not  wholly  enclosed,  one  end  being  bound- 
ed by  a  marsh,  and  through  this  marsh 
cattle  could  and  did  stray  into  it: — ^Held, 
that  there  had  not  been  such  possession*  as 
is  necessary  to  bar  the  right  of  the  tru6 
owner.  Mclntyre  v.  Thompson^  21  Occ.  N. 
109,  1  O.  L.  R.  163. 

Parent  and  Child — Tenancy  at  Will — 
Right  of  Entry — Commencement  of  Statute — 
Caretakers — Entry  h^f  Consent — Assessment 
— Affreement — ConcecUment  of  Facts — Family 
Arrangement  —  Will  —  Devise  -r-  Charge  — 
Election — Mistake,) — ^In  1879  the  defendant 
was  put  by  his  father  in  possession  of  a  farm 
of  which  the  title  was  in  the  father,  who  said 
he  had  bought  it  for  the  son.  The  defendant 
continued  in  possession  until  his  father's 
death  in  1900,  occupying  for  his  own  benefit, 
taking  the  profits,  paying  no  rent,  and  giv- 
ing no  acknowledgment  of  title ;  he  also  made 
improvements  at  his  own  expense.  There  was 
no  evidence  that  the  defendant  was  a  care- 
taker or  servant: — Held,  that  the  father's- 
title  was  extinguished  before  his  death  by  the 
Real  Property  Limitation  Act«  The  dSend- 
ant  became  upon  his'  entry  a  tenant  at  will, 
and  that  tenancy  never  having  in  fact  been 
determined,  the  father's  right  of  entry  first 
accrued  at  the  expiration  of  one  year,  wh^n 
the  defendant  became  a  tenant  at  sufferance. 
The  effect  of  s.  5,  s.-b.  7,  of  R.  S.  O.  c.  133, 
is  that  it  is  for  the  purposes  of  the  statute 
only  that  the  tenancy  at  will  is  to  be  deemed 
determined  at  the  expiration  of  a  year.  But 
there  was  no  entrr  by  the  father  sufficient  to 
prevent  the  running  of  the  statute;  a  visit 
to  the  son,  not  being  against  his  consent, 
would  not  be  such  an  entry.  The  assessment 
of  both  father  and  son  in  1882,  at  the  request 
of  the  son,  as  freeholders  of  the  farm,  was 
not  evidence  of  a  new  tenancy  at  will.  Doe 
d.  Bennett  v.  Turner,  7  M.  &  W.  226,  dis- 
tinguished. An  agreement  made  a  few  days 
after  the  death  of  the  father  between  the  de- 
visees and  legatees  under  his  will,  whereby 
the  defendant  admitted  that  the  father  was 
the  owner  of  the  farm,  and  agreed  to  abide 
by  the  will,  which  devised  the  farm  to  him 
charged  with  a  large  sum,  was  not  under  the 
circumstances  set  out  in  the  case,  even  when 
viewed  as  a  family  arrangement,  binding  on 
the  defendant.  Fane  v.  Fane,  L,  R.  20  Eq. 
698.  applied  and  followed.  Held,  also,  that 
if  there  was  any  election  by  the  defendant  to 
take  under  the  will,  it  was  made  under  a 
mistake  as  to  the  defendant's  rights;  and 
besides,  if  the  agreement  fell,  what  the  de- 
fendant did  which  was  relied  on  as  being  an 
election,  being  a  part  of  the  same  transac- 
tion, must  fall  ivith  it.  McCowan  v.  Arm- 
strong, 22  Occ  N.  55»  3  O.  L.  R,  100. 

Posseaaiou — Both  Parties^  Claiming  Title 
hy — Findings  of  Jury,] — ^Wfiere  each  party 
18  seeking  to  make  a  title  to  land  by  posses- 
sion, the  Court  will  not  interfere  with  the 
findings  of  the  jury  unless  the  verdict  is  one 


which,  the  whole  of  the  evidence  being  rea- 
sonably viewed,  could  not  properly  haVe  been 
found.  Wood  v.  Le  Blanc,  36  N.  B.  Reps. 
47. 

PosaeMlon— Tt^^e.]— In  182)  M.  obuined 
a  grant  of  land  from  the  Crown,  and  in 
1823  permitted  his  eldest  son  to  enter  into 
possession.  The  latter  built  and  lived  on  the 
land  and  cultivated  a  large  portion  of  it 
for  more  than  ten  years,  when  he  removed 
to  a  place  a  few  miles  distant,  after  which 
he  pastured  cattle  on  it  and  put  up  fences 
from  time  to  time.  His  father  died  before 
he  left  the  land.  In  1870  he  deeded  the  land 
to  his 'four  sons,  who  sold  it  in  1873,  and 
by  different  conveyances  the  title  passed  to 
P.  in  1884.  In  1896  the  descendants  of  the 
younger  children  of  M.  gave  a  deed  to  B., 
who  proceeded  to  cut  timber  from  it.  In  an 
action  of  trespass  by  P. : — Held,  that  the 
jury  at  the  trial  were  justified  in  nnding  that 
the  eldest  son  of  M.  had  the  sole  and  ex- 
clusive possession  of  the  land  for  20  years 
before  1870,  and  that  his  possession  had 
ripened  into  a  title.  If  not,  the  deed  to  his 
sons  in  1870  gave  them  exclusive  posses- 
sion, and,  if  they  had  not  a  perfect  title 
then,  they  had  twenty  years  after,  in  1890. 
Bentley  v.  Peppard,  23  Occ.  N.  212,  33  S. 
a  R.  444. 

PoMeeeiou    aa   Against    Mortsasee — 

Foreclosure  Decree,] — In  an  action  for  pos- 
session of  land  the  plaintiff's  title  was  derived 
under  a  sheriff's  deed  made  under  direction  of 
the  Court  in  foreclosure  proceedings,  and  dated 
23rd  July.  1896.  The  defendant  relied  upon 
the  Statute  of  Limitations,  and  gave  evid- 
ence of  more  than  twenty  years*  possession 
of  the  land  in  dispute  without  payment  of 
rent  or  acknowledgment  of  title.  It  ap- 
pearing that  the  defendant  went  into  pos- 
session at  a  date  subsequent  to  the  date  of 
the  mortgage  under  which  the  plaintiff 
claimed: — Held,  that  the  defendant  could  not 
acquire  title  by  possession  against  the  mort- 
gagee so  long  as  the  mortgage  was  kept  alive. 
It  is  enacted  by  the  Statute  of  Limitations, 
R.  8.  N.  S.  1900  c.  167.  s.  23,  that  "any 
person  entitled  to  or  claiming  under  a  mort- 
gage of  land  may  make  an  entry  or  bring  an 
action  to  recover  such  land  at  any  time 
within  twenty  years  next  after  the  last  pay- 
ment of  the  principal  money  or  interest 
secured  by  such  mortgage,  although  more 
than  twenty  years  have  elapsed  since  the 
time  at  which  the  right  to  make  suc^  entry 
or  bring  such  action  first  accrued:" — Held, 
that  the  granting  of  the  decree  of  foreclosure 
was  an  adjudication  that,  at  that  date,  the 
mortgage  was  in  force,  and  that,  therefore, 
the  plaintiff's  title  came  under  the  provisions 
of  the  section  quoted.  Held,  also,  that  a 
third  party  could  not,  by  a  possession  of 
twenty  years,  acquire  title  notwithstanding 
the  provisions  of  the  statute,  and  that  plain- 
tiff's title  could  not  be  defeated  by  defend- 
ant's possession,  even  although  it  were 
shewn  to  be  of  a  more  definite  kind  than  was 
disclosed  by  the  evidence.  Archibald  v.  Lato- 
lor,   35   N.   S.   Reps.   48. 

PoMemioii  of  Widow  of  Owner — Oral 
agreement  for  occupation  of  land  in  lieu  of 
dower — Conduct  of  parties.  McOleddery  v. 
McLellan.  2  O.  W.  R.  1097. 

Besistered  Title— Paper  title— Eject- 
ment. Central  Canada  L.  and  8,  Co.  v. 
Porter,  1  O.  W.  R.  482,  2  O.  W.  R.  137. 
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Tenants  in  Common — Death  of  Oa-t^n' 
ant — Adverse  Possessian  by  Survivor,] — 
Land  was  conveyed  in  fee  to  two  brothers 
as  tenants  in  common.  One  brother  died 
on  the  9th  Mby,  1876,  intestate,  leaving 
him  surviving  his  co-tenant,  his  mother,  and 
three  sisters,  of  whom  the  plaintiff  was  one. 
The  mother  died  on  the  5th  September,  1876. 
The  surviving  brother  had  from  the  time  of 
his  brother's  death  until  his  own  death  on 
the  8th  November,  1896,  exclusive  possession 
and  use  of  the  land,  and  the  receipt  of  the 
rents  and  profits  therefrom  without  account- 
ing. He  and  his  sisters  lived  together  on  pre- 
mises situated  elsewhere  until  his  marriage  io 
1890.  He  always  contributed  to  their  support, 
but  the  contributions  were  not  meant,  and 
were  not  understood,  to  be  a  share  to  the  sis- 
ters in  the  rents  and  profits  of  the  land.  In  a 
suit  commenced  on  the  21st  September,  1899, 
by  the  plaintiff  for  the  partition  of  the  land : 
— Held,  that  the  plaintiff's  title  was  extin- 
guished by  C.  S.  N.  B.  c.  81,  s.  13.  Ramsay 
V.  Ramsay,  21  Occ.  N.  133,  2  N.  B.  Eq. 
Keps.  179. 

Titl^^Cancellation  of  Deed — Cloud—Plan 
and  Survey — Acts  of  Ownership— State  of 
Mature — Fences — Commencement  of  Statu- 
tory Period — Knowledge  of  True  Owner,'] — 
The  plaintiff  claimed  cancellation  of  a  deed 
as  a  cloud  on  his  title  to  14  acres  of  land, 
and  an  injunction  and  damages  in  respect  of 
trespass: — Hleld,  upon  an  examination  of  the 
defendant's  title  deeds,  that  they  did  not  in 
fact  convey  the  14  acres,  nor  profess  to  do 
so,  and  the  plaintiff  was  not  entitled  to  can- 
cellation of  the  deed.  Upon  the  evidence, 
the  plaintiff  had  established  his  proper  title 
to  the  14  acres,  and  had  sufficiently  proved 
the  correctness  of  a  survey  and  plan  shewing 
that  the  14  acres  were  outside  Uie  land  cov- 
ered by  the  defendant's  title  deeds.  The 
14  acres  had  never  been  built  upon,  or 
cleared,  or  cultivated,  or  resided  upon.  The 
defendant  relied  upon  the  building  of  a 
brush  fence  alon^  the  south  limit  in  1880,  by 
his  predecessor  m  title.  At  that  time,  the 
title  was  still  in  the  heirs  of  the  patentee, 
who  had  never  taken  possession: — Held^  that 
the  building  of  the  fence  was  of  no  signifi- 
cance as  an  act  of  ownership.  Being  built 
on  the  land  while  it  belonged  to  the  heirs 
of  the  patentee,  it  became  their  property, 
and  the  plaintiff  having  become  the  owner, 
and  having  entered  in  1888,  before  the  statu- 
tory period  had  run,  it  became  his  property 
absolutely.  Acts  done  since  1888,  such  as 
cutting  and  removing  wood,  and  pasturing 
cattle,  being  intermittent  and  isolated,  were 
merely  occasional  acts  of  trespass  and  in- 
sufficient to  constitute  possession  of  the  kind 
required  by  the  statute  to  bar  the  true 
owner.  Semble,  also,  that  the  land  being  in 
a  state  of  nature,  and  there  being  no  evidence 
that  the  grantee  of  the  Crown,  or  his  heirs 
or  assigns,  had  taken  actual  possession,  by 
residing  upon  or  cultivating  anv  portion 
thereof,  until  the  plaintiff  acquired  the  title 
of  the  heirs  in  1887,  or  that  they  or  any 
of  them  had  any  knowledge  before  that  date 
of  the  land  having  been  in  the  actual  pos- 
session of  the  defendant  or  of  any  one  under 
whom  he  claimed,  even  if  the  defendant's 
acts  amounted  to  possession,  he  could  not 
claim  to  have  acquired  a  title  to  it,  for  in 
such  a  case  time  runs  from  knowledge  by 
the  true  owner  of  the  entry  on  his  land,  and 
must  have  run  for  20  years  to  bar  his  title. 
Judgment  of  Teetzel,  J.,  2  O.  W.  R.  486,  re- 


versed.   Reynolds  v.  Trivett,  24  Occ  N.  305, 
7  O.  L.  R.  623,  3  O.  W.  R.  463. 

Title — Conveyance  of  Fee — Reservation  of 
Life  Estate — Possession  —  Ejectment — Evid-- 
ence,] — In  October,  1853,  D.  conveyed  to  his 
father  and  two  sisters  6  acres  of  land  for 
their  lives  or  the  life  of  the  survivor.  A  few 
days  later  he  conveyed  a  block  of  land  to 
M.  in  fee,  "saving  and  excepting"  thereout 
6  acres  for  the  life  of  the  grantor's  father  and 
sisters,  or  that  of  the  survivor,  or  until  the 
marriage  of  the  sisters,  on  the  happening  of 
said  respective  events,  the  6  acres  to  be  and 
remain  the  property  of  M.,  his  heirs  and  as- 
signs, under  said  deed.  Three  months  later 
M.  conveyed  the  block  of  land  to  R.  M.  in 
fee,  and  when  the  life  estate  terminated  in 
1903  the  latter  brought  ejectment  against 
the  heirs  of  the  life  tenants,  who  claimed  the 
6  acres,  on  the  ground  that  the  deed  to 
M.  contained  no  grant  of  the  same,  and  also 
because  the  life  tenants  had  had  adverse  pos- 
session for  more  than  20  years: — Held,  that, 
as  the  evidence  shewed  that  the  life  tenants 
went'  into  possession  under  R.  M..  the  title 
of  the  latter  could  not  be  disputed,  and  the 
statute  would  not  begin  to  run  until  the  life 
estate  terminated:  —  Held,  per  Idington,  J., 
that  R.  M.  under  his  deed  and  that  to  his 
grantor  had  the  reversion  to  the  fee  in  the 
6  acres  after  the  life  estate  terminated.  The 
lease  of  the  life  estate  was  given  to  R.  M. 
with  the  other  title  deeds  on  conveyance  of 
the  land  to  him,  and  it  was  received  in  evid- 
ence as  an  ancient  document  relating  to  tiie 
title  and  coming  from  proper  custody.  It  was 
not  executed  by  the  lessees,  and  no  counter- 
part was  proved  to  be  in  existence: — Held, 
that  it  was  properly  admitted  in  evidence. 
Dods  V.  McDonald,  25  Occ  N.  117,  36  S. 
C.   R.  231. 

Title  by  Possession — Real  Property 
Limitation  Act — Right  of  Entry — Mortgagee 
— Mortgage  after  Statute  has  Begun  to  Run 
against  Mortgagor — Interruptiot^-^Regisiry 
Act — Notice — Authority  of  Decisions  of  Eng- 
lish Court  of  Appeal,'] — ^Appe^  by  defend- 
ants from  judgment  of  Boyd,  C,  in  favour 
of  plaintiffs  (mortgagees)  in  an  action  for 
possession  of  a  farm  in  the  township  of 
Oavan.  The  farm  was  conveyed  by  defend- 
ant Rachel  Trenouth  (formerly  Maxwell) 
to  one  Sootheran,  and  reconveyed  by  Sooth- 
eran  to  her  and  her  husband  (co-defendant). 
Before  the  latter  conveyance  was  registered 
Sootheran,  as  alleged,  fraudulently  mort- 
gaged to  plaintiffs,  who  registered  their  mort- 
gage. Defendants  set  up  notice  to  plaintiffs 
and  title  by  possession.  [Reference  to 
Stephens  v.  Simpson,  15  Or.  594 ;  Cameron  v. 
Walker,  19  O.  R.  212;  Thornton  v.  France, 
[1897]  2  Q.  B.  143.]  If  Sootheran  had 
never  re-conveyed  to  defendants,  his  legal 
right  of  entry  under  their  deed  to  him,  though 
no  doubt  defeasible  by  their  equity  to  a 
reconveyance,  would  also  in  time  be  barred 
by  the  operation  of  the  Statute  of  Limita- 
tions, upon  their  continued  possession  adverse 
to  the  legal  title  he  had  acquired  under  their 
deed.  If  the  deed  which  was  in  fact  made 
was  avoided  by  plaintiffs  for  the  purpose  of 
supporting  their  registered  title,  and  was  to 
be  treated  as  void  ab  initio,  defendants'  pos- 
session must  also  be  treated  as  having  been 
adverse  to  Sootheran  from  the  commence- 
ment, and  plaintiffs,  having  avoided  the  deed 
for  one  purpose,  cannot  set  it  up  for  an- 
other in  order  to  give  a  character  to  such 
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possession  which,  in  the  absence  of  the  deed, 
would  not  attach  to  it  The  defendants  had 
acquired  a  good  title  under  the  Statute  of 
Limitations  before  the  commencement  of  the 
action,  and,  therefore,  with  all  respect,  the 
api>eal  should  be  allowed.  McVity  v.  Tre- 
nouth,  5  O.  W.  R.  123,  9  O.  L.  R.  105. 

Title  by  PoMesslon  to  XJndiTided 
Half  of  I«ot — Husband  and  Wife — Joint 
Occupancy — Rights  of  Husband  Surviving 
Wife— Declaration  of  Title— Rights  of  True 
Otoner,] — On  and  after  1st  March,  1872, 
defendant  Beaque  Ruport  and  one  Adam 
Ruport  were  the  owners  as  tenants  in  com- 
mon of  the  south-west  quarter  of  the  lot, 
containing  50  acres,  and  Adam  Ruport  alone 
was  in  possession.  He  died  on  dOth  March, 
1872,  having  by  his  will  devised  his  undivided 
half  to  his  wife  Caroline  Ruport  for  life. 
He  made  no  disposition  of  the  remainder, 
and  died  without  issue;  consequents  the  re- 
mainder descended  to  his  father,  Levi  Ruport. 
After  Adam's  death  his  widow  continued 
in  possession  of  the  whole  parcel.  On  4th 
March,  1878,  she  intermarried  with  plaintitf, 
and  they  continued  in  sole  possession  until 
2ith  December,  1887,  when  they  conveyed  the 
south  half  of  the  south-west  quarter  to  de- 
fendant Beaque  Ruport^  who  entered  into 
possession  thereof.  Plaintiff  and  his  wife 
continued  in  possession  of  the  whole  of  the 
north-west  quarter  during  their  joint  lives. 
On  3rd  March,  1908,  plaintiff's  wife  died 
without  issue,  and  plaintiff  has  remained  in 
possession  of  the  whole.  Levi  Ruport  died 
in  the  year  1885,  leaving  a  will  whereby  he 
devised  his  undivided  estate  in  remainder  to 
defendant  Beaque  Ruport.  Upon  the  death 
of  plaintiff's  wife,  defendant  Beaque  Ruport 
became  entitled,  as  devisee  of  his  father,  to 
the  undivided  one-half  of  which  she  was 
tenant  for  life,  and  he  claimed  that  he  was 
the  owner  of  the  other  undivided  half,  not- 
withstanding the  possession  commencing  with 
that  of  plaintiff's  wife  from  30th  March. 
1872^  and  continuing  until  her  death  on  3rd 
March,  1903: — 'Held,  Maclennan  and  Mac- 
laren,  JJ.A.,  dissenting,  that  the  plaintiff's 
marriage  was  after  the  coming  into  force  of 
the  Married  Women's  Property  Act,  1872. 
His  wife  was  in  sole  possession,  and,  as 
against  defendant  Beaque  Ruport's  undivided 
half,  the  Statute  of  Limitations  had  begun  to 
run  in  her  favour.  The  possession  was  in  her, 
and  it  was  such  as  was  capable  of  ripening  in- 
to a  title  under  the  statute  as  against  Beaque 
Ruport  It  was  an  interest  in  real  estate 
which  was  capable  of  transmission  by  will  or 
by  transfer  inter  vivos.  As  against  everybody 
but  Beaque  Ruport  she  was  the  owner  in  fee. 
This  interest  in  real  estate  was  secured  to 
her  on  her  marriage  by  virtue  of  the  1st 
section  of  the  Married  Women's "  Property 
Act,  1872.  She  owned  it  at  the  time  of  her 
marriage,  and  it  was  hers  to  be  held  and 
enjoyed  for  her  separate  use  free  from  any 
estate  or  claim  of  plaintiff.  The  marriage 
did  not  disturb  her  right  or  interest  in  the 
estate^  Neither  could  her  husband's  posses- 
sion, for  she  was  in  possession  at  the  same 
time.  The  possession  which  she  had  begun 
against  Beaque  was  continued  by  her  not- 
withstanding her  coverture.  She  made  no  as- 
signment or  transfer  of  her  rights  or  inter- 
ests or  any  part  of  them  to  plaintiff.  Plain- 
tiff could  not  become  seised  or  entitled  jointly 
with  his  wife,  and  thus  acquire  some  of  her 
rights,  simply  because  they  lived  together  on 
the  land,  any  more  than  he  could  thus  acquire 


her  estate  in  other  lands  owned  by  her  at  , 
the  time  of  the  marriage.  But  for  the  fact 
that  there  was  a  lawful  marriage,  the  nature 
of  plaintiff's  possession  resembles  that  of  the 
person  who  had  gone  through  the  ceremony 
with  the  wife  ^of  plaintiff  in  McArthur  v. 
Bgleson,  43  U.  C.  R.  44)6,  3  A.  R.  577.  As 
agaimst  defendant  Beaque  Ruport,  therefore, 
the  possession  was  that  of  plaintiff's  wife, 
and,  if  that  possession  ripened  Into  a  titie^  it 
was  gained  by  the  wife  and  during  her  life- 
time. The  plaintiff  was  not  entitied  to  a  de- 
claration of  title,  but  he  could  not  be  dispos- 
sessed by  the  defendant.  Myers  v.  Ruport, 
4  O.  W.  R.  365,  25  Occ.  N.  8,  8  O.  L.  R. 
668. 

Unregistered  Deed — Subsequent  Regts- 
tered  Mortgage — Possession — Right  of  En- 
try,"}— R.  T.  in  1891,  being  about  to  marry 
W.  T.,  and  wishing  to  convey  to  him  an  in- 
terest in  her  land,  executed  a  deed  of  the 
same  to  a  solicitor,  who  conveyed  it  to  her 
and  W.  T.  in  fee.  The  solicitor  registered 
the  deed  to  himself,  but  not  the  other,*  forg- 
ing on  the  same  a  certificate  of  registry, 
and  he,  in  1895,  mortgaged  the  land,  and 
the  piortgage  was  duly  registered.  R.  T. 
and  W.  T.  were  in  possession  of  the  land 
all  the  time  from  1891,  and  only  discovered 
the  fraud  practised  against  them  in  1902. 
In  1908  the  mortgagee  brought  action  to  en- 
force his  mortgage: — ^Held,  affirming  the 
judgment  of  the  Court  of  Appeal,  9  O.  L. 
R.  105,  Davies  and  Nesbitt,  JJ.,  dissenting, 
that  the  legal  titie  being  in  the  solicitor 
from  the  time  of  the  execution  of  the  deed 
to  him,  the  Statute  of  Limitations  began  to 
run  against  him  then,  and  the  right  of  action 
against  the  parties  in  possession  was  barred 
in  1901.  McVity  v.  Tranouth,  25  Occ.  N. 
114,  36   S.  C.   R.  455. 

Wild  Land  —  Boundary — Entry — Occu- 
pation —  Evidence  of  Possession — Survey,} 
— In  an  action  of  trespass  the  dispute  was 
as  to  the  ownership  of  a  strip  of  land  about 
53  links  in  width,  which  the  plaintiff  claimed 
as  part  of  his  lot,  16.  and  the  defeftidants  as 
part  of  theirs,  17,  or  if  not,  as  having  become 
theirs  by  the  operation  of  the  Statute  of 
Limitations.  Neither  of  the  lots  had  ever 
been  cleared  or  cultivated,  and  no  fence  sepa- 
rating them  had  ever  been  built.  Both  par- 
ties had  cut  timber,  and  that  was  the  only 
use  that  had  ever  been  made  of  either  lot: — 
HIeld,  that  the  statute  did  not  apply;  to 
render  it  applicable  it  would  be  necessary  to 
shew,  if  not  an  entry  and  cultivation  of 
some  part  of  the  land,  at  least  an  entry  and 
actual  occupation.  Semble,  that,  even  if  the 
statute  applied,  there  was  not,  upon  the  facts, 
that  clear  and  unequivocal  evidence  of  pos- 
session by  the  defendants  of  the  strip  in  dis- 
pute which  was  necessary  to  bar  the  right  of 
the  true  owner.  Davis  v.  Henderson,  29  U. 
C.  R.  344.  distinguished.  Harris  v.  Mudie, 
7  A.  R.  414,  and  other  cases,  considered: — 
Held.  how€?ver,  that  the  plaintiff's  evidence 
of  his  title  to  the  land  in  question  as  form- 
ing part  of  his  lot  was  not  sufficient  to  es- 
tablish it.  Proper  method  of  ascertaining 
the  true  position  of  the  dividing  line  between 
lots  pointed  out.  Huffman  v.  Rush,  24  Occ. 
N.  217,  7  O.  L.  R.  346,  3  O.  W.  R.  43. 


II.  Other  Cases. 

Aoooimt  —  Co-owners  of  Land — Partner- 
ship —  Principal  and  Agent  —  Trustee  — 
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Outlay  on  Land — Rents,] — The  plaintiff  sold 
a  half  interest  in  land  to  the  defendant,  and 
they  agreed  to  build  houses  thereon  at  their 
joint  cost  and  to  raise  part  of  the  money  for 
the  purpose  by  mortgages  upon  the  property, 
and  to  contribute  the  remainder  in  equal 
shares.  The  houses  were  completed  and  rent- 
erd  in  1891 ;  the  defendant,  who  was  on  the 
spot,  the  plaintiff  living  in  another  province, 
collected  the  rents  on  joint  account,  and 
paid  out  of  them  the  interest  on  the  mort- 
gages and  the  taxes  and  other  outlays  upon 
the  property,  sending  accounts  from  time  to 
time  to  the  plaintiff.  The  plaintiff,  alleging 
that  the  defendant  did  not  contribute  his  just 
share  of  the  cost  of  the  houses,  and  that  he 
had  not  properly  accounted  for  the  rents, 
brought  an  action  for  an  account  on  the  15th 
August,  1902:— Held,  that  the  plaintiff  was 
barred  by  the  Statute  of  Limitations  in  re- 
spect of  his  claim  as  to  the  cost  of  the  houses, 
and  also  with  regard  to  the  rents  except  for 
six  years  before  the  commencement  of  the 
action ;  the  plaintiff  and  defendant  wer^  not 
partners;  nor  was  the  defendant  an  express 
trustee  for  the  plaintiff;  he  was  an  ordinary 
agent  without  any  special  fiduciary  character. 
Coyne  v.  Broddy,  15  A.  R.  159,  Burdick  v. 
Garrick,  L.  R.  5  Ch.  233,  and  Lyell  v.  Ken- 
nedy, 14  App.  Cas.  437,  distinguished.  Ro»» 
V.  Robertson,  24  Occ.  N.  228.  7  O.  L.  R.  413, 
3  O.  VV.  R.  138.  513. 

Aooovnt  —  Claim  against  Estate  of  De- 
ceased Person  —  Corroboration  —  Special 
Agreement  —  Running  Account — Terms  of 
Credit  —  Demand — Fraud  upon  Creditors — 
Pleading,] — The  plaintiff  claimed  from  the 
executors  of  his  father-in-law  payment  of  a 
running  account  for  work  done  and  goods 
supplied  to  the  testator  from  1888  till  his 
death  in  1895.  No  demand  for  payment  was 
ever  made  upon  the  deceased,  nor  was  any 
account  rendered  until  one  was  sent  in  to 
the  defendants  on  the  16th  May,  1895.  This 
action  was  begun  on  the  4th  May,  1901. 
The  plaintiff  and  his  wife  gave  evidence  of 
an  agreement  with  the  deldeased  that  the 
plaintiff  should  keep  the  account  separate 
from  his  other  accounts,  that  he  should  try, 
if  possible,  to  get  on  without  the  money,  and 
to  leave  it  in  the  hands  of  the  deceased,  who 
said  he  would  save  it  for  the  plaintiff  and 
put  it  in  a  house  for  him  or  his  wife.  The 
plaintiff  did  keep  the  account  in  separate 
books,  which  were  produced,  as  also  the  gen- 
eral books.  A  witness  said  that  the  de- 
ceased told  him  about  a  year  and  a  half  before 
his  death  that  he  had  requested  the  plaintiff 
to  keep  the  account  between  them  in  a  little 
book  at  home,  not  in  the  regular  day  book, 
80  that,  if  anything  happened,  the  account 
would  not  go  into  the  wholesale  men,  and 
that  he  intended  to  buy  a  house  for  the  plain- 
tiff's wife.  Similar  evidence,  although  less 
distinctly,  was  given  by  another  witness: — • 
Held,  that  there  was  sufficient  corroboration 
of  the  plaintiff's  statement: — ^Held,  also,  that 
the  plaintiff  was  not  obliged  to  prove  a  de- 
finite term  for  which  credit  was  given;  the 
agreement  was  in  effect  one  that  the  testa- 
tor was  to  hold  the  money  at  least  uptil  the 
plaintiff  demanded  it;  and,  as  there  was  no 
demand  before  the  16th  May,  1895,  the  action 
was  in  time: — Held.  also,  that  the  agreement 
was  not  one  which  offended  against  the  law 
relating  to  frauds  upon  creditors;  and  the 
defendants  were  not  in  a  position  to  raise 
such  a  question,  not  having  pleaded  it.    Day 


V.  Day,  17  A.  R.  157.  Wilson  v.  ffotoe.  23 
Occ.  N.  137,  5  O.  L.  R.  323,  1  O.  W.  R.  272, 
2  O.  W.  R,  52. 

Aokaowledntemt  Im  Wi4tlxi|: — Agent 
of  Executor — Power  of  Attorney — Letter.} — 
A  power  of  attorney  from  the  executor,  resi- 
dent out  of  the  jurisdiction,  of  a  deceased 
maker  of  a  promissory  note  to  the  surviving 
maker,  within  the  jurisdiction,  "  to  do  all 
things  which  may  be  legally  requisite  for  the 
due  proving  and  carrying  out  of  the;  provi- 
sions *'  of  the  will,  which,  among  other  things, 
directs  the  payment  of  the  testator's  debts, 
does  not  authorise  the  survivi^ig  maker  to 
bind  the  estate  by  an  acknowledgment  of  a 
debt  of  which  the  executor  knows  nothing, 
and  which  is  barred  at  the  time.  A  letter 
from  the  executor  of  one  maker  of  a  note  to 
the  holder  thereof,  advising  the  holder  to  look 
to  the  surviving  maker  for  payment,  as  he 
is  now  doing  well,  is  not  a  sufficient  acknow- 
ledgment. A  direct  acknowledgment  of  the 
debt  in  a  letter  by  the  executor  of  one  maker 
of  a  note  to  the  surviving  maker  is  of  no  avail 
to  the  holder.  Judgment  of  Boyd,  C,  31  O. 
R.  573,  20  Occ.  N.  209,  affirmed.  King  v. 
Rogers,  21  Occ.  N.  106.  1  O.  L.  R.  69. 

Aoknowledgment  of  Bobt  —  Interrup- 
tion— Art,  2264,  C.  C] — ^An  acknowledgment 
of  a  debt,  not  operating  as  a  novation,  is  pre- 
scribed by  the  same  lapse  of  time  as  the  debt 
itself,  the  prescription  of  which  it  has  inter- 
rupted. Cnarette  v.  Lacombe,  Q.  R.  17  S. 
C.  539. 

AokBowledsme&t  ^  Debt  —  Sealed 
Instrument  —  Promissory  Note— Period  of 
Limitation,] — ^A  private  writing,  described  by 
the  parties  nereto  as  an  "indenture,"  and  exe- 
cuted under  seal,  containing  an  acknowledg- 
ment of  a  personal  debt,  with  hypothec  on 
real  property  to  secure  the  payment  of  such 
debt,  is  not  a  promissory  note,  and  the  pre- 
scription of  five  years  does  not  apply.  Zam- 
pino  v.  Blancheri,  Q.  R.  24  S.  C.  265. 

Aiuftuity  —  Will  —  Charge  on  Land — 


Arrears — Lunatic.] — B^  a  will  made  in  1^2, 
a  testator  who  died  m  the  same  year  de- 
vised land  to  two  sons,  "subject  to  the  pay- 
ment by  my  said  two  sons,  of  the  sum  of 
$200  per  annum,  for  the  benefit  of  my  son 
Thomas  Anson,  which  said  sum,  or  annuity, 
or  so  much  thercuof  as  shall  be  reasonably 
necessary  for  the  support  and  maintenance 
of  my  said  son  Thomas  Anson,  shall  be  paid, 
yearly  and  every  year  for  and  during  the  na- 
tural life  of  my  said  son  Thomas,  to  the 
person  or  persons  who  may  be  his  guardian  or 
guardians."  The  son  Thomas  Anson  was  of 
age  at  the  time  of  the  testator's  death,  but 
was  of  unsound  mind,  and  he  was  declared  a 
lunatic  in  1898,  and  the  plaintiffs  were  ap- 
pointed committee  of  his  person  and  estate. 
After  the  father's  death,  the  son  lived  with 
his  mother,  to  whom  from  time  to  time  till 
February,  1889,  payments  were  made  on  ac- 
count of  the  annuity :— Held,  that  the  annu- 
ity was  charged  on  the  land;  that  it  was, 
therefore,  by  virtue  of  s.  2  (3)  of  the  Limi- 
tations Act,  R.  S.  O.  1897  c.  133.  rent  within 
the  meaning  of  that  Act;  that  the  payments 
to  the  mother,  who  was  the  natural  guar- 
dian, were  good;  and  that  the  statute  did 
not  begin  to  run  till  the  last  of  them  were 
made;  that  apart  from  the  question  of  dis- 
ability the  right  of  action  would  have  been 
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barred  at  the  expiration  of  ten  years  from 
that  time';  but  that  by  ss.  48  and  44  the  time 
was  extended  for  five  years  from  the  removal 
of  disability,  or  for  twenty  years;  and  that, 
therefore,  an  action  brought  in  February, 
1900,  was  in  time ;  and  that  six  years*  arrears 
could  be  recovered.  Judgment  in  31  O.  R. 
504,  20  Occ.  N.  120,  affirmed.  Trusts  and 
Chiarantee  Co,  v.  Trusts  Corporation  of  On* 
tario,  21  Occ.  N.  373,  2  O.  L  B.  OT. 

Asstsnmeiit  of  Debt  —  Sheriffs  Bale — 
Equitable  Assignment — Payment  to  Stranger  \ 
— Ratiiieation,'\ — ^In  Nova  Scotia,  book  debts 
cannot  be  sold  under  execution,  and  the  act 
of  the  execution  debtor  in  allowing  such  sale 
does  not  constitute  an  equitable  assignment 
of  such  debts  to  the  purchaser.  The  purchaser 
received  payment  on  account  of  a  debt  so 
sold,  which,  in  a  subsequent  action  by  the 
creditor  and  others,  was  relied  on  to  prevent 
the  operation  of  the  Statute  of  Limitations: 
— ^Held,  that,  though  the  creditor  might  be 
unable  to  deny  the  validity  of  the  payment, 
he  could  not  adopt  it  so  as  to  obtain  a  right 
of  action  thereon,  and  the  payment,  having 
been  made  to  a  third  party  who  was  not  his 
agent,  did  not  interrupt  the  prescription. 
Keighley  v.  Durant,  [1901]  A.  C.  340,  fol- 
lowed. Moore  v.  Roper,  25  Occ.  N.  55,  35 
8.   C.  R.  533, 

Bill  of  Ezohanse  —  Period  of  Limita- 
iton.] — A  bill  of  exchange  given  for  a  com- 
mercial debt  is  barred  by  five  years'  lapse  of 
time.  Onimond  v.  Blanchard,  Q.  R.  21  S. 
C.  106. 

BwUdins  —  Faulty  Construction — Action 
against  Architect  or  Contractor  —  Starting 
Point, '\ — ^The  prescription  of  an  action  against 
the  contractor  or  architect  for  the  total  or 
partial  loss,  within  10  ycSars,  of  a  building 
constructed  by  them,  has  for  its  starting 
point  the  manifestation  within  the  10  years 
of  the  fault  in  the  construction  or  in  the  soil. 
and  such  right  of  action  endures  for  30 
years  from  the  time  of  the  manifestation  of 
such  fault.  Archamhault  v.  Cur 6  and  Church- 
wardens of  St,  Charles  de  Lachenaiet  Q.  R. 
12  K.  B.  349. 

Oositraot  —  Fraud  —  Creditor's  Action 
— Knowledge  of  Fraud — Pleading,"}  —  Inas- 
much as  an  action  by  a  creditor  to  set  aside 
a  contract  for  fraud  must,  under  art.  1040, 
C.  C,  be  brought  within  one  year  from  the 
time  of  his  obtaining  a  knowledge  of  such 
contract,  and  inasmuch  as  that  article  is 
prohibitory  in  its  terms,  and  denies  abso- 
lutely the  right  of  action  unless  exercised 
within  the  year,  it  is  essential,  whenever  the 
fact  does  not  appear  by  the  dates  of  the  con- 
tract attacked  and  of  the  institution  of  the 
suit  of  proceeding,  that  the  party  seeking 
the  avoidance  of  the  contract  should  allege 
and  pi-ove  that  he  only  obtained  knowledge 
thereof  within  fhe  year  preceding  the  insti- 
tution of  his  suit  or  proceeding.  Where  not 
pleaded,  the  objection  based  on  the  omission 
of  such  allelsation  may  be  raised  at  any 
stage  of  the  case.  Oagnon  v.  Dunbar,  Q.  R. 
20  S.  C.  516. 

Bebt  —  Acknowledgment  —  To  whom 
Made  —  Stranger-^Vendee  of  Book  Debts — 
Right  of  Sheriff  to  Sell — Absence  of  Statu- 
tory Authority,]  —  An  acknowledgment  or 
payment,  to  take  a  debt  out  of  the  Statute 
of  Limitations,  must  be  made  to  the  party 


legally  entitled  to  receive  the  same  or  his 
agent.  An  acknowledgment  or  payment  made 
to  a  person  who  occupicfs  the  position  of  a 
stranger  has  no  binding  force  or  elffect  what- 
ever. A  sale  by  the  sheriff,  of  book  debts, 
without  statutory  authority,  is  void,  and 
confers  no  right  upon  the  purchaser.  Moore 
V.  Roper,  37  N.  S.  Reps.  161. 

Bebt  —  Acknowledgment  —  Writing  — 
Payments  —  Appropriation,']  —  An  acknow- 
ledgment of  a  debt  or  promise  to  pay,  to 
take  such  debt  out  of  the  law  of  limitations, 
must  be  in  writing,  and  cannot  be  proved  in 
any  other  way  (art.  1235,  C.  C.)  A  pay- 
ment made  before  any  of  the  items  of  an 
account  have  been  prescribed  should  be  im- 
puted to  the  earliest  item  of  the  account,  no 
item  of  the  account  bearing  interest  andf  all 
being  of  the  same  nature  and  equally  oner- 
ous: art.  1161.  C.  C.  Beaudoin  v.  Fecteau, 
Q.  R.  14  K.  B.  29. 

Goods  Sold  and  Dolivered — Diifision 
Court — Amendment  of  Defence — Misleading 
Particulars  of  Claim,] — ^Action  in  a  Division 
Court  for  the  amount  of  an  account  for  goods 
sold  and  delivered  to  the  defendant  by  the 
plaintiffs.  The  particulars  attached  to  the 
summons  gave  the  dates  of  sale  as  in  1896, 
and  the  action  was  brought  within  six  years 
from  the  eacliest  date  given.  The  defendant 
entered  a  dispute  note,  but  did  not  give  notice 
of  a  defence  of  the  Statute  of  Limitations. 
When  the  plaintiffs'  books  were  produced  at 
the  trial,  they  shewed  that  the  entries  were 
all  made  in  1895,  more  than  six  years  be- 
fore action:  —  Held,  that  the  defendants 
should  have  leave  to  amend  by  setting  up 
the  statute  as  a  defence,  and  were  entitled 
upon  that  defence  to  defeat  the  action. 
Meehan  v.  Berry,  22  Occ.  N.  237. 

Intermption  of  Statute  —  Assignment 
for  Creditors  —  Claim  against  Estate,] — ^An 
assignment  of  property  for  the  benefit  of 
creditors  does  not  interrupt  prescription.  2. 
The  lodging  of  his  claim  by  a  creditor  in  the 
hands  of  the  curator  of  the  estate  of  an  in- 
solvent, the  collocation,  and  part  payment  of 
such  claim,  by  the  curator,  interrupt  pre- 
scription. Carter  v.  McLean,  Q.  R.  20  S.  C. 
395. 

Intemtptton  of  Statute  —  Claim  for 
Services — Oift  in  Recognition  of — Payment — 
Subsequent  Annulment.] — ^The  defendant  had 
for  several  years  been  the  agent  and  solicitor 
of  a  lady,  and  she,  to  testify  her  profound 
gratitude  for  his  services,  and* as  a  mark  of 
her  affection,  made  him  a  gift  of  $8,000  out 
of  her  estate  from  the  moment  of  her  de- 
cease and  before  the  division  of  her  property. 
This  gift  was  annulled  by  the  Court  (Q.  R. 
12  S.  C.  162,  13  S.  C.  205),  upon  the  ground 
that  it  was  a  donatio  mortis  causa.  The 
defendant  then  accounted  for  the  sum  which 
he  had  received  from  the  executors  in  re- 
spect of  the  gift,  but  asserted  a  set-off  of  a 
greater  amount  as  due  to  him  by  the  estate 
of  the  deceased  for  solicitor's  and  agent's 
charges.  The  plaintiff  replied  that  the  de- 
fendant's claim  was  prescribed : — Held,  that, 
although  the  gift  had  been  declared  void,  the 
prescription  of  the  defendant's  claim  had  been 
interrupted  by  the  recognition  an^  promise 
to  pay  which  the  gift  imported,  and  had  been 
suspended  until  the  deceascf  of  the  donor,  the 
defendant  not  being  able  before  that  to  claim 
the  price  of  his  services;  and,  moreover,  the 


911 


inqTATioir  of  aotiohb. 


912 


prescription  had  been  interrupted  by  the  pay- 
ment by  the  executors  of  the  amount  of  the 
gift.  Boucher  v.  Aforrwon,  Q.  R.  20  S.  C. 
151. 

latemiptftoii  of  Statute  —  Proof  of 
PaymenU  —  Admissions,] — In  a  commercial 
matter,  governed  by  art.  1235,  C.  C,  proof 
of  payments  interrupting  prescription  may  be 
made  by  the  admission  of  the  defendant:  art. 
124.").  C.  C.  Quay  v.  Gtfoy,  Q.  R.  11  K.  B. 
425. 

Jndsn&ent  —  Ei^ecnUon — Part  Payment,] 
— This  action  was  brought  on  the  10th  Janu- 
ary, 1886,  on  a  judgment  for  ^12.69  entered 
•n  the  24th  November,  1876;  tne  defence  was 
the  Statute  of  Limitations.  An  execution 
was  issued  on  the  17th  December,  1877.  re- 
turnable within  sixtv  days.  The  sheriff  on 
the  31st  January,  1878,  sold  the  defendant*s 
land  under  execution.  It  was  knocked  down 
to  the  plaintiff  for  $35,  and  this  sum  was 
credited  on  the  execution: — Hleld,  that  this 
was  part  payment  within  the  meaning  of  the 
statute.  Chinnery  v.  Evans,  11  H.  L.  Cas. 
115.  followed.  A  art  v.  Ortffin,  21  Occ.  N. 
567. 

Judgment  —  Execution — Part  Payment.] 
— The  plaintiff  recovered  judgment  against  the 
defendant  in  the  Supreme  Court  on  the  18th 
October,  1875,  and  recorded  the  same  so  as 
to  bind  the  lands  of  the  defendant  The  first 
execution  was  issued  thereon  on  the  23rd 
October,  1875,  and  returned  unsatisfied.  The 
defendant  died  intestate  on  the  26th  April, 
1876.  On  the  10th  September,  1887,  an- 
other execution  was  issued,  directed  against 
lands  of  the  defendant.  A  portion  of  the  de- 
fendant's lands  were  sold  thereunder,  and 
purchased  by  the  plaintiff,  and  the  amount  of 
the  proceeds  was  credited  on  the  execution. 
On  the  14th  July,  1901,  one  Lefurgey  pur- 
chased from  the  heirs  the  remaining;,  lands 
that  belonged  to  the  defendant.  On  the  31st 
August,  1901,  the  plaintiff  obtained  leave  to 
issue  another  execution  for  the  balance  dne 
on  the  judgment,  and  he  proceeded  under 
the  execution  to  sell  the  lands  purchased  by 
Lefurgey.  An  order  was  made  staying  pro- 
ceedings until  an  issue  should  be  direct^  and 
tried  as  to  the  title  of  the  lands.  S^mble, 
that  proceedings  were  barred  by  the  Limi- 
tations Act,  the  sheriff  not  being  th^  agemt 
of  the  judgment  debtor.  Chinnery  v.  Evans, 
11  H.  L.  Cas.  115.  distinguished.  Hart  v. 
Griffin,  21  Occ.  N.  567,  referred  to.  Harring- 
ton V.  Meloney,  21  Occ.  N.  598. 

• 

MortffAse  —  Cause  of  Action  —  Acceler- 
ation.]— The  effect  of  the  usual  statutory 
provision  contained  in  a  mortgage,  that  in 
default  of  payment  of  the  interest  thereby 
secured  the  principal  thereby  secured  shall 
become  payable,  is  to  make  the  principal  at 
once  due,  so  that  the  cause  of  action  then 
accrues  under  s.  1  of  R.  S.  O.  1897  c.  72. 
McFadden  v.  Brandon,  6  O.  L.  R.  247. 

MortffAse  —  Interest  —  Default  —  Ac- 
celeration.] —  Under  a  mortgage  containing 
the  statutory  provision  that  in  default  of 
the  payment  of  the  interest  the  principal 
shall  become  payable,  default  in  payment  of 
interest  has  the  effect  of  making  the  princi- 
pal payable  as  if  the  time  for  payment  had 
fully  come,  and  a  right  of  action  therefor 
then  arises,  and  the  Statute  of  Limitations 
then  begins  to  run.     Judgment  of  Street,  J., 


6  O.  L.  R.  247,  2  O.  W.  R.  623,  affirmed. 
McFadden  v.  Brandon,  24  Occ.  N.  393,  8  O. 
L.  R.  610.  4  O.  W.  R.  349. 

MortKAse — Payment  of  Insurance  Pre- 
mium —  Interest  —  Bond  —  Absentee.} — J. 
G.  borrowed  money  from  C.  in  1877,  and  gave 
as  security  therefor  his  own  bond  and  a 
mortgage  made  by  A.  G.  An  action  on  the 
bond  and  for  foreclosure  and  ejectment  in 
respect  of  the  mortgaged  premises  web  begun 
in  1900.  The  last  payment  of  interest  on 
the  bond  and  mortgage  had  been  made  in 
1879,  and  no  payment  of  principal  was  ever 
made.  The  insurance  clause  in  the  mortgage 
was  in  the  usual  terms,  and  concluded  as 
follows:  "And  in  default  thereof  that  the 
said  (mortgagee),  his  heirs,  exeicutors,  ad- 
ministrators, ana  assigns,  shall  and  may  as 
required,  effect,  renew,  and  continue  such 
insurance,  and  charge  all  payments  made  for 
or  in  respect  thereof,  with  interest  after  the 
rate  aforesaid,  upon  the  said  mortgaged  pre- 
mises." On  the  5th  September,  181^,  B.,  the 
mortgagee's  agent,  paid  to  an  insurance  com- 
pany $5,  being  the  premium  due  on  the  12th 
February,  1863,  on  a  policy  of  fire  insuran^ie 
covering  the  premises,  and  charged  the  same 
to  A.  G.,  who  in  January,  1887,  repaid  it  to 
B.  There  was  no  insurance  on  the  property 
when  this  policy  was  taken  out,  nor  was  there 
any  other  insurance  afterwards: — ^Held,  that, 
when  B.  paid  the  $5,  it  became,  under  the 
terms  of  the  mortgage,  a  part  of  the  princi- 
pal, and  as  such  a  charge  on  the  land,  and 
the  subsequent  payment  b^  A.  G.  was  a  pay- 
ment on  account  of  principal  within  twenty 
years,  and  it  was  not  necessary  for  the  mort- 
gagee to  do  any  act  indicating  an  intention 
to  add  it  to  the  principal.  2.  That  the  plain- 
tiffs were  entitled  to  only  six  ^^ears'  interest. 
3.  As  C.  was  not  in  the  province  when  the 
right  of  action  accrued  on  the  bond,  he  was 
entitled  to  the  additional  period  allowed  by 
s.  25  of  R.  S.  N.  S.  c.  112  for  one  absent. 
Cogswell  v.  Grant,  21  Occ.  N.  351. 

Personal  Injury  — >  8econd  Action  — 
Right  Reserved,'\ — ^In  1896  the  plaintiff  sus- 
tained bodily  injuries  through  negligence  on 
the  part  of  the  city,  and  recovered  judgment 
for  $1,000  damages  therefor,  recourse  being 
reserved  for  any  further  action  she  might 
have  for  future  damages  which  might  result 
from  the  same  accident.  On  the  3rd  Decem- 
ber, 1897.  she  brought  a  second  action  for 
further  damages  said  to  have  been  ascer- 
tained since  the  institution  of  her  first  action, 
and  recovered  $5,000  additional  damages: — 
Held,  that  at  the  time  the  second  action  was 
brought  any  right  that  the  plaintiff  may 
have  had  was  barred  by  the  limitation  de- 
clared in  art.  2262,  C.  C.,  which  commenc^ 
to  run  from  the  day  on  which  the  right  of 
action  accrued;  that  the  Courts  shoi^d,  of 
their  own  motion,  take  notice  of  prescrip- 
tions acquired  in  such  cases,  as  provided  by 
art.  2188,  C  C,  and  dismiss^the  action ;  that 
tacit  renunciation  of  such  acquired  prescrip- 
tion cannot  be  presumed  from  the  failure  of 
the  defendant  to  plead  the  limitation  that 
the  reservation  in  the  first  judgment  did  not 
constitute  a  judicial  condemnation  within 
the  meaning  of  art.  2265,  O.  C,  for  the  pur- 
pose of  interrupting  prescription  already  ac- 
quired or  causing  a  new  prescription  to  be- 
gin; and  that  there  could  be  no  reservation 
of  an  action  the  right  to  which  is  absolutely 
denied  by  the  provisions  of  the  Civil  C6de. 
Such  a  reservation  amounts  merely  to  a  de- 


913 


UHITATION  OF  ACTIONS. 


914 


claration  that,  in  a  second  action,  snch  judg- 
ment could  not  be  pleaded  as  chose  jug6e. 
provided  the  future  damage»s  so  reserved  did 
not  appear  to  be  included  in  the  demand  by 
the  first  action;  and  could  have  no  effect 
after  the  expiration  of  one  year.  City  of 
Montreal  v.  McGee,  21  Occ.  N.  3.  30  S.  C. 
R.  582. 

Pemoaal  Injury  —  Second  Action — 
Right  Renewed,"} — ^The  plaintiff  was  employed 
by  the  defendant  as  a  stevedore.  On  the 
2&th  September,  1898,  he  was  injured  by  some 
sacks  of  sugar  falling  on  him.  About  a 
month  later  he  brought  action  for  $l,9d9 
damages,  alleging  that  he  had  suffered  per^ 
manent  injuries  and  that  the  accident  was 
caused  by  the  negligence  of  the  defendant. 
On  the  16th  March.  18d9,  the  plaintiff  ob- 
tained judgment  for  $300  for  damages  sus- 
tained up  to  that  date,  the  Court  reserving 
the  right  of  the  plaintiff  to  bring  anotheir  ac- 
tion for  future  damages.  This  judgment  was 
satisfied  by  payment  of  the  amount  awarded. 
The  present  action,  brought  under  the  re- 
serve contained  in  the  first  judgment,  was 
for  $4,700  additional  damages.  It  was  only 
commenced  on  the  12th  October,  1809,  more 
than  a  year  after  thei  date  of  the  accident; 
but  it  was  contended  that  the  prescription 
which  would  otherwise  apply  was  interrupted 
by  the  reserve  in  the  first  judgment,  and  that 
the  year  should  be  calculated  from  that  date : 
— ^Held,  following  City  of  Montreal  v.  McGee, 
21  Occ.  N.  3.  30  S.  C.  R.  582,  that  the  first 
judgment  had  not  the  effect  of  the  interrupt- 
ing prescription.  FeY-tis  v.  Racicot,  21  Occ. 
N.   81. 

Principal  and  Agent — Reformation  of 
Agenfs  Account.l — An  action  for  the  reform- 
ation of  an  agent's  account  is  prescribed  by 
a  period  of  five  years.  Orange  v.  8auv6,  5 
Q.  P.  R.  100. 

Promisaory  Note  —  Acknowledgment — 
Interest,"] — ^After  the  expiration  of  six  years 
from  the  making  of  certain  promissory  notes, 
the  maker  wrote  to  the  payee's  solicitor  stat- 
ing that  he  acknowledged  his  indebtedness  on 
the  notes  so  as  to  prevent  the  operation  of  the 
Statute  of  Limitations,  and  that  in  no  event 
would  it  have  made  any  difference,  for,  sta- 
tute or  no  statute,  the  debt  was  one  he  would 
pay,  if  it  took  his  last  penny.  He  enclosed 
a  letter  to  the  payee  himself,  stating  that 
be  thereby  begged  to  acknowledge  his 'liability 
to  him  on  the  notes,  and  that  the  acknowledg- 
ment was  made  by  him  to  prevent  the  run- 
ning of  the  Statute  of  Limitations.  The 
maker  died  a  couple  of  years  afterwards: — 
Held,  that  the  claim  was  taken  out  of  the* 
operation  of  the  statute,  both  as  to  principal 
and  also  the  interest  due,  not  only  at  the 
maturity  of  the  notes,  but  also  after  matur- 
ity, by  way  of  damages.  In  re  Williamg^  24 
Occ.  N.  91.  7  O.  L.  R,  156,  1  O.  W.  R.''534, 
2  O.  W.  R.  47,  3  O.  W.  R.  251. 

Promissory  Note  —  Acknowledgment 
after  Period  of  Prescription — Conditional  Re- 
nunciation.']— ^A  promissory  note  signed  by 
the  defendant  in  favour  of  the  plaintiff  had 
been  barred  by  the  Statute  of  Limitations 
since  1897.  In  1902  the  defendant  wrote  to 
the  plaintiff:  "You  ask  me  for  money;  at 
this  moment  I  have  none.  I  have  bought 
land  and  paid  all  I  had ;  but  I  am  negotiating 
for  the  sale  of  my  land  and  I* will  pay  you 


as  soon  as  I  sell  it."  -The  plaintiff,  contend- 
ing that  this  letter  constituted  a  renuncia- 
tion of  the  prescription  acquired,  sued  the  de- 
fendant for  the  amount  of  the  note  and  in- 
terest without  waiting  for  the  sale  of  the 
land: — Held,  that  this  letter  did  not  amount 
to  a  renunciation  of  the  rights  acquired,  but 
only  to  a  conditional  offer  to  renounce  the 
prescription  acquired;  and  therefore  the  cre- 
ditor, in  order  to  acquire  again  the  right  of 
action  which  he  had  lost,  should  have  waited 
for  the  fulfilment  of  the  condition.  Perrier 
V.  PerHer,  Q.  R.  25  S.  C.  183. 

Promissory  Note  —  Collateral  Security 
ly  Mortgage — Period  of  Prescription — Inter- 
est— Commencement  of  Period — Acknowledg- 
ments— Interruption  of  Prescription  —  Re- 
nunciation,] —  Prescription  of  5  years  and 
not  30,  applies  to  a  promissory  note,  not- 
withstanding that  part  thereof  was  for  money 
lent,  for  securing  which  hypothec  was  given. 
Interest  on  demand  note  runs  from  the  date 
thereof.  Prescription  begins  to  run  from  the 
date  thereof  and  not  from  the  date  of  de- 
mand of  payment.  Acknowledgments  made 
by  one  party  to  a  note  interrupt  prescription 
as  to  the  others.  Acknowledgments  can  be 
proved  by  the  oath  of  one  of  the  parties  de- 
fendant. A  transfer  of  property  by  one  de- 
fendant to  the  plaintiff,  though  signed  by  the 
defendant  before  the  consideration  was  filled 
in,  and  imperfect  in  form,  when  coupled  with 
the  admission  of  the  defendant  that  the  con- 
sideration, whatever  it  was,  was  to  be  placed 
to  the  credit  of  the  said  note,  is  a  ''reconnais- 
sance par  6crit''  at  the  uate  of  the  transfer, 
and  sufficient  to  interrupt  prescription.  The 
oath  alone  of  one  defendant  is  in  itself  enough 
to  interrupt  prescription.  While  it  requires 
a  new  promise  to  pay,  clearly  expressed,  to 
renounce  a  prescription  acquired,  the  sole  ac- 
knowledgment of  a  debt  is  sufficient  to  inter- 
rupt prescription,  while  running.  Bank  of 
Ottawa  V.  McLean,  Q.  R.  26  S.  C.  27. 

Promissory  Note  —  Covenant  in  mort- 
gage— ^Foreign  lands  —  Sealed  instrument — 
Foreign  law — ^Foreign  judgment — Jurisdiction 
— Defendant  resident  in  territories — Subject 
of  foreign  state — Allegiance  —  Natural  jus- 
tice— Purchase  by  mortgagee  at  judicial  side. 
Dakota  Lumber  Co,  v.  Rinderknecht  (N.W. 
T.),  1  W.  L.  R.  481,  2  W.  L.  R.  86,  275. 

Promissory  Note  —  Joint  Note — Statute 
of  Limitations — Payments  by  one  Maker — 
Agency — Evidence  of — -Costs Ji — ^Action  upon 
a  joint  promissory  note  made  by  W,  W. 
Greenwood,  deceased,  and  his  wife,  defendant 
Mary  J.  Greenwood.  The  defence  chiedv  re- 
lied upon  was  that  of  the  Statute^of  Limi- 
tations, in  reply  to  which  plainliff  prqved 
several  payments  on  account  by  W.  W.  Green- 
wood within  six  years  of  the  commencement 
of  the  action,  and  plaintiff  sought  to  estab- 
lish that  these  payments  were  out  of  money 
to  which  defendant  Marv  J.  Greenwood  was 
entitled,  and  were  made  by  her  husband  with 
her  authority: — Held,  that  the  evidence  fell 
short  of  establishing  either  that  the  pay- 
ments or  any  of  them  were  made  out  of  the 
wife's  money  with  her  knowledge  and  con- 
sent, or  that  !n  making  any  of  the  payments 
the  husband  was  acting  as  her  agent.  The 
fact  that  the  husband  had  general  authority 
to  collect  certain  assets  belonging  to  the 
wife,  and  was  allowed  by  her  to  apply  the 
same  either  for  his  own  benefit  or  for  hers 
as  he  saw  fit,  would  not  constitute  him  her 


915 


UQirOE  ACT  OF  ONTABIO. 


916 


agent  so  that  by  payments  (oat  of  the  money 
so  collected)  on  account  of  the  note  he  could 
either  continue  or  renew  her  liability  upon 
a  joint  note  which  but  for  such  payments 
would  be  barred  by  the  Statute  of  Limita- 
tions. Payments  made  by  one  of  two  joint 
makers  will  not  take  the  case  out  of  the 
statute  as  against  the  other  unless  made  ex- 
pressly as  his  agent  and  by  his  authority : 
Creighton  ▼.  Allen,  28  U.  C.  R.  627.  See  also 
Pazton  V.  Smith,  18  O.  R.  178.  While  the 
husband  did  make  collections  for  the  wife 
and  did  not  account  to  her  fully  for  the  same, 
there  is  no  evidence  that  any  part  of  such 
collections  yf^s  ever  specifically  applied  by 
him  upon  the  note.  It  was  clear  that,  if  he 
did  so  apply  the  money,  it  was  without  her 
knowledge  or  express  consent.  While  this 
note  was  outstanding  the  husband  caused  to 
be  conveyed  to  the  wife  several  parcels  of  in- 
cumbered real  estate,  the  equity  of  redemp- 
tion in  which  would  have  been  available  in 
his  hands  to  pay  plaintiff.  The  action  as 
against  defendant  Matj  J.  Greenwood,  dis- 
missed. Harris  v.  Qreenwoody  4  0.  W.  R. 
140,  25  Occ.  N.  72,  9  O.  L.  R.  25. 

Promisaory  Note — Lien  on  land — Right 
to  redeem— Tendei^-Sale  —  Confirmation — 
Costs.  Re  Hardaker  (N.W.T.),  1  W.  L.  R, 
161. 

Proanlaaorj  Note— Payment  on  account 
— Conflict  as  to  source  of  payment — Evidence 
— Inference.  Qerolamy  v.  Cameron,  6  O.  W. 
R.  425. 

Proanlaaory  Notes  —  Commencement  of 
statute — Absence  of  defendant  from  province 
—Return.    Moore  v.  Balck,  1  O.  W.  R.  824. 

ProanlMory  Note  —  Commencement  of 
Statutory  Period,] — ^The  last  day  of  grace  up- 
on a  promissory  note  was  the  19th  Septem- 
ber, 1894,  on  which  day  it  was  presented  for 
payment  and  dishonoured :  -rr  Jleld,  that  an 
action  thereon  begun  on  the'  19th  September, 
1900,  was  one  day  too  late  to  save  the  Sta- 
tute of  Limitations.  Sinclair  v.  Robson,  16 
U.  C.  R.  211,  followed  in  preference  to  Ken- 
nedy v.  Thomas,  [1894]  2  Q.  B.  759.  Bank 
of  Toronto  v.  McBean,  21  Occ.  N.  44. 

Sale  of  Goods  —  Action  to  Set  aside — 
Period  Allowed  for — Pleading — Costs.] — ^An 
action  to  set  aside  a  contract  for  the  sale  of 
machines,  begun  more  than  a  year  a^ter  the 
making,  of  the  contract,  cannot  be  maintained 
in  face  of  art.  1530,  C.  C.;  but,  if  the  de- 
fendant does  not  set  up  this  ground  until 
the  hearing,  after  having  specially  pleaded 
that  the  machines  were  good  and  such  as 
were  warranted  to  do  the  work  for  which 
they  were  sold,  which  has  not  been  estab- 
lished, the  purchaser  having  on  the  contrary 
proved  that  they  were  worth  nothing,  the 
defendant,  while  successful  in  having  the  ac- 
tion dismissed,  will  nevertheless  be  ordered, 
on  account  of  his  pleading,  to  pay  the  costs 
of  his  trial,  including  witnesses,  etc.  Val- 
li^e  V.  Patent  Development  and  Manutaciur- 
ing  Co,,  Q.  R.  21   S.  C  826. 

Simple  Contraot  Debt — Conversion  into 
Specialty  Debt — Payment  or  Acknowledgment 
of  Deht  —  Evidence  of,]  —  Two  promissory 
notes  payable  to  a  bank  not  having  been  paid, 
a  trust  deed  was  entered  into,  to  which  the 
defendant,  the  maker  of  the  notes,  the  de- 
fendant's  father,   an   agent   of   the   bank   as 


trustee,  and  the  bank  itself,  were  parties. 
The  deed  recited  the  defendant's  indebtedness 
to  the  bank  and' also  to  his  father,  and  that 
the  father  held  certain  lands  as  security 
therefor,  and  the  father  thereby  conveyed  the 
same  to  the  trustee  as  securi^,  in  the  first 
place  for  his  indebtedness,  and  then  for  that 
of  the  bank,  power  being  given  to  the  trustee 
to  sell  the  lands  on  one  month's  default  in 
payment  and  notice  in  writing  of  the  trustee's 
intention  to  sell.  The  deed  contained  an  ac- 
knowledgment by  the  defendant  of  his  indebt- 
edness, but  there  was  no  covenant  by  him  to 
pay  the  same.  In  1893,  on  the  bank  pressing 
for  payment,  deeds  of  release  were  executed 
by  the  defendant  and  the  other  heirs  and  next 
of  kin  of  the  father,  who  was  then  dead,  on 
the  understanding  that  the  father^s  debt  had 
been  paid,  whereby,  after  referring  to  the 
recitals  in  the  deed  of  1884,  and  reciting  that 
the  releases  were  given  to  save  the  expense 
of  a  sale,  they  released  to  the  bank  all  their 
interest  in  the  said  lands,  and  subsequently 
$5,500  was  realized  by  the  bank  from  a  sale 
of  a  portion  of  the  lands  or  the  timber  there- 
on:— Held,  that  the  effect  of  the  deed  of 
1884  was  not  to  convert  the  debt  into  a 
specialty  debt,  nor  did  the  reference  to  the 
recitals  in  a  deed  of  1884  or  the  deed  of  1893 
BO  incorporate  them  in  the  latter  as  to  amount 
to  an  acknowledgment  of  the  debt;  nor  did 
such  deed  operate  as  a  transfer  or  assignment 
of  the  interest,  if  any,  which  the  defendant 
had  in  his  father's  estate,  as  one  of  his  per- 
sonal representatives;  nor  did  the  receipt  by 
the  bank  of  the  $5,500  constitute  a  payment 
by  the  defendant  on  account  of  the  debt ;  so 
that  no  bar  was  created  by  the  running  of 
the  Statute  of  Limitations,  and  it  could, 
therefore,  be  validly  set  np  by  the  defendant 
as  a  defence  to  an  action  brought  by  the  bank 
ui  1902;  Maclennan,  J.A.,  dissenting.  Judg- 
ment in  2  O.  W.  R.  332,  affirmed.  Bank  of 
Montreal  v.  Lingham,  24  Occ.  N.  123,  7  O.  L. 
R.  164,  3  O.  W.  R.  182. 


UQiriDATION. 

See  Bankbuptct  and  Insolvency. 


UairiDATOB. 

See  Company — Discoveby — Pabtnebship 

Pbohibition 


UQirOB  ACT  or  MANITOBA. 


See  Constitutional  Law. 


LIQirOB  ACT  or  ONTABIO. 

Ooaviotlom  —  Removal  hy  Certiorari  — 
Commitment — Invalidity — Amendment  —  Act 
Relating  to  Justices — Irregularities — Thames — 
Sentence — A djudication — Fine.] — ^The  defend- 
ant was  convicted  on  the  3rd  Februarr,  1903, 
before  a  Judge  designated  under  s.  91  of  the 
Ontario  Liquor  Act,  1902,  of  an  illegal  act 
within  the  meaning  of  that  section,  and  was 
sentenced  to  be  imprisoned  for  one  year  and 
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to  pay  a  penalty  of  $400^  On  the  same  day 
a  warrant  was  issued  by  liie  Judge  committing 
the  defendant  to  .g»,o\  in  pursuance  of  the 
conviction,  and  under  this  warrant  he  was 
arreetfid  aafl  lodged  in  gaol.  On  the  30th 
Jaanaijr,  1:903,  a  writ  of  certiorari  was  issued 
to  the  Judge  and  a  County  Grown  attorney 
commanding  them  to  send  to  the  High  Court 
of  Justice  all  summonses,  proceedings,  etc., 
had  before  the  Judge  against  the  defendant 
and  two  others.  This  was  served  on  the 
Judge  on  the  2nd  February,  before  the  date 
of  the  conviction  and  before  the  issue  of  the 
warrant: — Held,  that  the  proceedings  against 
the  defendant  were  removed  from  the  Court 
below  by  the  issue  and  service  of  the  certi- 
orari, and  that  the  subsequent  proceedings 
were  void.  By  2  Edw.  VII.  c.  12,  s.  15  (O.), 
the  provisions  of  the  Criminal  Code  respecting 
amendment  of  proceedings  before  justices  of 
the  peace  are  made  applicable  to  all  cases  of 
prosecutions  under  Provincial  Acfis: — Held, 
not  to  apply  to  proceedings  under  the  Liquor 
Act,  190^.  Semble,  that,  in  a  conviction  of 
this  kind,  it  was  no  objection,  on  habeas  cor- 
pus, that  the  name  of  the  informant  did  not 
appear,  nor  that  the  prisoner  was  prosecuted 
under  the  name  of  *'  Foster,'*  whereas  his 
name  was  *'Forster."  Semble,  also,  that 
there  was  a  sufficient  sentence  and  adjudica- 
tion, although  the  particular  language  which 
might  have  been  necessary  in  a  conviction  by 
a  magistrate  was  not  made  use  of  in  the  re- 
cord of  the  proceedings;  but,  at  all  events, 
there  was  no  reason  why  the  sentence  of  im- 
prisonment should  not  stand  good,  even  if 
the  adjudication  of  the  fine  were  objectionable. 
Iteof  V.  FoHer,  23  Occ.  N.  228,  5  O.  L.  R. 
624,  2  O.  W.  R.  312. 

Proeurias   Personation   of   Voter  — 

Ontario  Election  Act,  1902,  m.  161,  168— 
Procuring  Person  to  Vote  Knowing  that  he 
Ao«  no  Right,] — The  defendant  was  convicted 
of  having  unlawfully  induced  and  procured 
another  person  to  vote  at  a  certain  i)olling 
place  on  a  certain  day,  upon  the  question  of 
bringing  into  force  the  Ontario  Liquor  Act, 
1902,  well  knowing  that  such  other  person 
had  no  right  to  vote  at  the  said  time  and 
place  upon  the  said  question : — Held,  that  the 
conviction  was  justified"  under  s.  168  of  the 
Ontario  BlecUon  Act,  R.  S.  O.  1897  c.  9 
(made  applicable  by  s^  91  of  the  Liquor  Act), 
although  the  evidence  shewed  that  the  defend- 
ant's offence  consisted  in  inducing  one  R., 
who  was  himself  a  voter,  but  had  no  vote  at 
the  polling  place  mentioned,  to  personate  a 
voter  at  such  polling  place.  Section  167  (1) 
makes  the  counseUing  or  procuring  of  person- 
ation a  corrupt  practice,  but  does  not  provide 
a  punishment;  and  s.  168  is  in  terms  wide 
enough  to  cover  the  offence.  Rex  v.  Coulter, 
23  Occ.  N.  280,  6  O.  L.  R.  114,  2  O.  W.  R. 
523. 


i — Voting — Corrupt  Practices 
— Place  of  Trial  —  Jury — Conviction — Sen- 
tence— Imprisonment — Penaltu — Costs — Form 
of  Conviction — Habeas  Corpus  —  Warrant  of 
Comniitment,[ — The  provisions  of  s.-ss.  (2) 
and  (3)  of  s.  91  of  the  Ontario  Liquor  Act, 
1902,  are  amplifications  of  the  provisions  of 
the  Ontario  Election  Act  which  are  incor- 
porated in  the  Liquor  Act ;  and  the  Judge 
(aK>ointed  under  s.  91  (4)  in  this  case  did 
not  exceed  his  powers  in  sentencing  the 
accused,  whom  he  found  guilty  of  persona- 
tion, to  one  year's  imprisonment  in  addition 
to  the  payment  of  a  penalty  of  $400  and  costs. 


The  jurisdiction,  is  to  try  at  any  place  in 
Ontario,  and,  it  appearing  in  the  order  of 
conviction  that  the  trial  was  held  under  the 
Act,  and  that  the  offence  was  committed  at 
the  city  of  Toronto,  and  the  prisoner  being 
sentenced  to  be  imprisoned  in  the  common 
gaol  of  the  county  of  York,  at  the  city  of 
Toronto^  the  order  shewed  jurisdiction,  al- 
though It  did  not  specify  that  place  of  trial. 
It  was  immaterial  that  the  order  of  conviction 
was  intituled  in  the  High  Court  of  Justice, 
and  that  it  did  not  shew  the  informer's  name, 
the  County  Crown  Attorney  of  the  county  of 
York  being  shewn  to  be  the  prosecutor.  Nor 
was  it.  material  that  the  date  of  the  offence 
was  not  shewn,  the  time  for  conviction  not 
being  limited  by  statute.  The  prisoner  was 
in  custody  under  an  order  for  his  imprison- 
ment for  one  year.  In  addition  to  this  he 
was  ordered  to  pay  a  penalty  of  $400  and 
costs  within  thirty  days,  and  in  default  to 
imprisonment  for  three  months  unless  sooner 
paid: — ^Held.  that  upon  habeas  corpus  pro- 
ceedings within  the  year,  the  objections  that 
the  costs  were  not  ascertained  or  stated  in 
the  order,  and  that  the  warrant  of  commit- 
ment erroneously  stated  that  the  time  for 
payment  of  the  penalty  and  costs  had  ex- 
pired, could  not  be  considered,  but  the  right 
should  be  reserved  to  the  prisoner  to  apply 
again  foV  his  discharge  at  the  expiration  of 
the  year.  The  amount  of  the  costs  should 
have  been  fixed  by  the  Judge  and  inserted 
in  the  order,  instead  of  being  left  to  be  ascer- 
tained by  a  taxing  officer.  Rem  v.  Carlisle, 
23  Occ.  N.  ^1,  6  O.  L.  R.  718,  2  O.  W. 
R.  905. 

See  Constitutional  Law — Mandamus. 


IIQirOE  LICENSE  ACT. 

I.  British  Columbia,  918. 
II.  Manitoba,  919. 

III.  New  Bbunswick,  919. 

IV.  Nobth-West  Tebbitosies,  920. 
V.  Nova  Sootia,  922. 

VI.  Ontamo,  924. 
VII.  Quebec,  927. 


I.  British  Columj^ia. 

WlLolesale  Idoenae — Alien  —  Mandamus 
—  Change  in  Membership  of  Licensing 
Board.] — The  Vancouver  licensing  board  re- 
fused to  consider  an  application  for  a  whole- 
sale liquor  license  because  the  applicant  was 
a  Japanese.  An  application  for  a  mandamus 
was  refused  by  a  Judge.  Applicant  appealed 
to  the  full  Court,  and  at  the  time  of  hearing 
of  the  appeal  the  personnel  of  the  board  had 
been  changed : — Held,  that  the  board  should 
have  considered  the  application  regardless  of 
the  fact  that  he  was  a  Japanese,  but,  as  the 
personnel  of  the  board  had  been  changed,  no 
order  would  be  made.  In  re  Kanamnra,  10 
B.  C.  R.  354. 

WlLoleaale  Idoenae — **  Person  " — Firm — 
Statutes.]  —  Unless  specially  provided,  the 
word  "  person  "  does  not  include  a  firm ;  and 
s.  171,  8.-8.  4,  of  the  Municipal  Clauses  Act, 
authorizing    the    issue   of    wholesale    liquor 
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licenses  and  to  levy  fees  therefor  from  any 
person,"  etc.,  does  not  include  a  firm.     In 
re  Wah  Yun  d  Co,,  11  B.  O.  R.  154. 


II.  Manitoba. 

Looal  Option  By-law  —  Changes  in 
yame  and  Boundaries  of  Municipality — Man- 
damus—By-law in  Part  Bad,] — The  Act  53 
V.  c.  62,  assented  to  3l8t  March,  1890,  making 
changes  in  names  and  boundaries  of  the  muni- 
cipalities into  which  the  province  was  divided, 
provided,  by  s.  81,  that  if,  in  any  of  the  terri- 
tory changed  as  to  its  municipal  situation 
by  the  provisions  of  the  Act,  a  by-law  under 
the  local  option  clauses  of  the  Liquor  License 
Act  should  be  in  force  at  the  time  of  the 
coming  into  force  of  the  Act,  such  by-law 
should  continue  to  affect  such  territory  as  if 
the  Act  had  not  been  passed.  The  village  of 
Napinka  was  in  1890  part  of  the  rural  muni- 
cipality of  Brenda,  in  which  a  local  option  by- 
law had  been  passed  forbidding  the  receiving 
of  any  money  for  licenses  under  the  Liquor 
License  Act;  but,  by  53  V.  c.  52,  the  village 
became  part  of  the  newly  created  municipality 
of  Winchester,  and  again  in  1896  it  was  made 
part  of  a  municipality  then  created  under 
the  old  name  of  Brenda: — Held,  that  the 
local  option  by-law  was  still  in  force  in  that 
village,  notwithstanding  the  changes  in  name 
and  boundaries  of  the  municipalities  referred 
to.  Doyle  v.  Dufferin,  8  Man.  L.  R.  286, 
followed.  Held,  also,  that  the  by-law  was 
valid,  although  it  contained  an  additional 
provision  unauthorized  by  the  statute,  pur^ 
porting  to  prohibit  the  granting  of  any 
licenses  within  the  limits  of  the  municipality. 
The  King  v.  The  Fishermen  of  Faversham,  8 
T.  R.  352,  The  King  v.  Bumstead.  2  B.  &  Ad. 
699,  and  Re  Fennel!  and  Guelph,  24  U.  C. 
R.  238,  followed.  Application  for  mandamus 
to  license  commissioners  to  grant  a  license  to 
sell  liquor  in  Napinka  refused  without  costs. 
Rex  V.  License  Commissioners  for  License 
District  No,  1.  In  re  Anderson,  23  Occ.  N. 
270,  14  Man.  L.  R.  535. 


III.  New  Bbunswick. 

Certiorari  —  Conviction  —  Improper 
Arrest,] — ^The  fact  that  the  defendant  was 
arrested  and  brought  before  the  magistrate 
who  made  the  conviction,  by  a  constable  who 
was  not  qualified  as  required  by  C.  S.  N.  B. 
c.  99,  8.  69,  is  no  ground  for  a  certiorari 
under  the  Liquor  License  Act,  1896.  The 
improper  arrest  does  not  go  to  the  jurisdic- 
tion of  the  convicting  magistrate.  Ex  p, 
Qihherson,  34  N.  B.  Reps.  538. 

Contlotion — Minute — Period  of  Imprison- 
ment— Seizure  of  Liquor — Disposal  of  Pro- 
ceeds,]}— A  conviction  will  not  be  quashed 
because  the  minute  awarded  an  imprisonment 
of  thirty  days,  while  the  section  of  the  Act 
under  which  the  conviction  was  made  limited 
the  time  of  imprisonment  to  one  month.  Un- 
der 60  V.  c.  6,  s.  12  (N.  B.),  it  is  not  neces- 
sary for  the  magistrate  to  specify  in  his  order 
any  particular  public  hospital  in  which  the 
proceeds  derived  from  the  sale  of  liquor 
seized  by  reason  of  its  being  illegally  kept  for 
sale,  are  to  be  paid.  Rex  v.  McQuarrte,  Ex 
p,  Rogers,  36  N.  B.  Reps.  39. 


Wholesale  Lioemse — Special  Meeting  of 
Commissioners — Absence  of  Notice — Revoca- 
tion,]— A  wholesale  license  to  sell  liquor, 
granted  under  the  Liquor  License  Act,  1896, 
at  a  special  meeting  of  the  license  commis- 
sioners held  after  the  regular  meeting  for  the 
issue  of  licenses,  when  a  license  was  refused 
to  the  applicant,  and  the  license  for  the  pre- 
vious year  was  extended  to  the  Ist  August 
then  next,  of  which  special  meetihg  no  notice 
had  been  published,  and  no  proof  on  oath  of 
any  special  grounds  why  the  license  should  is- 
sue had  been  shewn,  and  the  commissioners 
had  refused  to  hear  evidence  in  proof  of  ob- 
jections to  the  license  being  granted,  is  a 
license  issued  contrary  to  the  provisions  of 
the  Act.  and  should  be  revoked  on  an  appli- 
cation to  a  Judge  under  s.  31.  Miles  v. 
Rogers,  36   N.   B.   Reps.   345. 


IV.  Nobth-We8t    Tebbitoiiies. 

ContlotioA — Appeal — Condition  Precedent 
— Affidavit — VtUidity  of  Territorial  Ordinance 
Requiring,]^-rA  Territorial  Ordinance  enact- 
ing that  no  appeal  shall  lie  from  a  conviction 
under  the  Liquor  License  Ordinance,  unless 
the  appellant  shall,  within  the  time  limited  for 
giving  notice  of  appeal,  make  an  aflldavit 
before  the  convicting  justice  that  he  did  not 
by  himself  or  otherwise,  commit  the  offence, 
is  not  ultra  vires  of  the  Legislative  Assembly. 
The  omission  to  make  such  affidavit  within 
the  time  ivrescribed  is  fatal  to  the  jurisdic- 
tion of  the  Court  to  which  the  appeal  is 
given,  and  is  an  omission  which  •  cannot  be 
waived  so  as  to  confer  jurisdiction.  Cavan- 
agh  V.  Mcllmoyle,  5  Terr.  L.  R.  235. 

CoMTiotion — Appeal  —  Forum  —  Contra- 
vention of  Ordinance  hy  Agent — Presumption 
— Intra  Vires — Forfeiture  of  License.] — No- 
tice having  been  given  of  an  appeal  from  a 
conviction  or  an  infraction  of  the  Liquor 
License  Ordinance  (a  consequence  of  which 
conviction  was  a  forfeiture  of  the  license  of 
the  person  convicted),  to  "the  presiding 
Judge  sitting  without  a  jury  at  the  sittings  of 
the  Supreme  Court  for  the  Judicial  District 
of  Western  Assiniboia,  to  be  holden  at  the 
town  of  Retina,  on  Tuesday,  the  25th  day  of 
March,  1902,'*  the  Attorney-General  applied 
to  a  Judge  under  Ordinance  1901,  c.  33 
(amending  the  Liquor  License  Ordinance),  s. 
21,  S.-S.  3,  to  expedite  the  hearing: — Held, 
that  the  appeal  was  to  the  Supreme  Court  for 
the  Judicial  District  named,  generally,  and 
not  merely  to  a  Court  coming  into  existence 
only  on  the  day  mentioned,  and  that  a  Judge 
had  jurisdiction  to  hear  the  application. 
Held,  on  the  hearing  of  the  appeal,  that  s.  64, 
S.-S.  5,  of  the  Liquor  License  Ordinance  (de- 
claring that  a  contravention  by  a  servant  or 
agent  shall  be  presumed  to  be  the  act  of  the 
licensee)  was  intra  vires,  although  the  effect 
might  be  to  inflict  imprisonment  (on  non- 
payment of  fine)  upon  a  person  who, had  not 
personally  violated  the  Ordinance.  Held, 
also,  that  forfeiture  of  license  results  under 
s.  8z  from  a  second  or  any  subsequent  offence 
against  s.  64,  notwithstanding  that  the  con- 
victions occurred  in  different  licensing  years. 
R^x  V.  McLeod,  5  Terr.  L.  R.  245. 

ConTiotion — Appeal — Necessity  for  Affi- 
davit —  Statute  —  Jurisdiction  of  Legislative 
Assembly.] — Section  2  of  c.  32  of  Ordinances 
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of  1000,  amending  the  Liquor  License  Ordi- 
nance (C.  O.  1898  c.'89),  requires  that  a 
special  affidavit  of  the  party  appealing  shall 
be  transmitted  with  the  conviction  to  the 
Court  to  which  the  appeal  is  given: — -Held, 
against  the  contentions  (1)  that  this  provi- 
sion is  applicable  only  where  the  appeal  is 
based  on  a  denial  of  the  facts  established  in 
evidence,  and  not  where  a  question  of  law 
arising  on  such  facts  is  involved;  and  (2) 
that  ^e  provision  is  ultra  vires  of  ttie  Legis- 
lative Assembly  of  the  Territories — that  there 
was  no  jurisdiction  to  entertain  an  appeal  ^ 
-where  this  provision  had  not  been  complied 
-with.    Reic  v.  McLeod,  4  Terr.  L.  R.  513. 

ConTiotion  for  mecal  Sale  of  Iitqnor 

—  Motion  to  quash  ■^—  Penalty  less  than  pre- 
scribed —  Invalidity  —  Saving  enactment  — 
Criminal  Code,  s.  896 — Application  of  condi- 
tions— ^Appeal.  ReaD  v.  Hostyn  (N.W.T.),  1 
W.  L.  B.  113. 

GoaTiotioii  —  Jurisdiction — Single  Justice 
of  the  Peace — **May" — Criminal  Code.}  — 
The  Liquor  License  Ordinance  (No.  18  of 
1891-92)  provides  by  s.  105  that  "all  infor- 
mations or  complaints  for  prosecution  of  any 
offence  against  this  Ordinance,  except  as 
herein  specially  provided,  shall  be  laid  or 
made  before  a  justice  of  the  peace,"  and  by  s. 
106,  that  "such  prosecution  may  be  brought 
for  hearing  and  determination  before  any 
two  justices  of  the  peace."  The  Criminal 
Code,  part  LVIII.  (Summary  Convictions), 
-whicn  has  been  made  applicable  to  summary 
prooeedings  under  the  Liquor  License  Ordi- 
nance, provides  (s.  842)  that  "every  com- 
plaint and  information  shall  be  heard,  tried, 
determined  and  adjudged  by  one  justice  or 
two  or  more  justices  as  directed  by  the  Act 
or  law  upon  which  the  complaint  or  informa- 
tion is  framed  or  by  any  other  Act  or  law  in 
that  behalf,"  and  that,  "  if  there  is  no  such 
direction  in  any  Act  or  law  then  the  com- 
plaint or  information  may  be  heard,  tried, 
determined  and  adjudged  by  one  justice:" — 
Held,  on  an  appeal  from  a  conviction,  that  s. 
106  constituted  a  "direction"  that  prose- 
cutions should  be  heard,  etc.,  before  two  jus- 
tices of  the  peace,  and  that,  therefore,  one 
justice  had  no  jurisdiction  to  convict,  except 
in  the  certain  cases  specially  provided'  for  in 
the  Ordinance.  Regina  v.  Wilson,  2  Terr.  L. 
B.  79. 

CoaTiotioa — Prohibited  Hours — Proof  of 
JAquor  License.}  —  A  conviction  under  the 
Liquor  License  Ordinance  against  a  hotel- 
keeper,  for  allowing  his  bar  to  be  opNen  during 
prohibited  hours,  is  invalid,  if  the  informant 
does  not  allege,  nor  is  proof  made,  that  the 
accused  held  a  liquor  license  for  the  hotel 
premises.  Regina  v.  Henderson^  4  Terr.  L. 
K.  146 ;  Regina  v.  Davidson,  21  Occ.  N.  98. 

CoMTictioa — Supplying  Liquor  to  Inter- 
dict— Forfeiture  of  License — Appeal — Stay  of 
Proceedings.] — Held,  that  where  a  licensee  is 
convicted  under  s.  122  (3)  of  the  Liquor 
License  Ordinance,  of  supplying  liquor  to  an 
interdicted  person,  with  a  knowledge  of  such 
interdiction,  the  effect  of  such  conviction 
being  that  "his  license  shall  be  forfeited," 
an  appeal  fiom  such  conviction  is  a  stay  of 
proceedings  and  suspends  all  the  consequences 
of  the  conviction,  including  the  forfeiture  of 
the  license.  Simington  v.  Colboume,  4  Terr. 
L.  R.  372. 


Sellias  Jdqnor  in  Forbidden  Houses 

—  Proof  of  License.]  —  Upon  a  charge  of 
having  had  a  bar-room  open  and  sold  liquor 
during  prohibited  hours  the  prosecution  must 
either  allege  or  prove  that  the  defendant  was 
a  licensee.  Regina  v.  Davidson,  21  Occ.  N. 
98,  4  Terr.  L.  R.  425. 


V.  Nova  Scotia. 

ConTietion — Certiorari — Affidavit  — ■  Con- 
stitutional Law.] — ^The  judgment  in'  31  N.  S. 
Reps.  436  vacating  an  order  for  a  certiorari 
to  remove  a  conviction  against  the  appellant 
under  the  Nova  Scotia  Liquor  License  Act, 
on  the  ground  that  the  affidavit  required  by 
s.  117  had  not  been  produced  on  the  applica- 
tion for  the  certiorari,  was  affirmed  for  the 
reasons  given  in  the  Court  below,  Gwynne, 
J.,  dissenting.  Bigelow  v.  The  Queen,  31  S. 
C.  R.  128. 

ConTietion  —  Sale  of  Liquor  —  Place  of 
Sale — Evidence.] — The  defendant's  clerk  re- 
ceived, at  Truro,  N.S.,  an  order,  addressed  to 
Bigelow  &  Hood,  Ltd.,  Halifax,  for  one  bottle 
of  whiskey.  The  order  was  sent  to  Halifax, 
and  was  returned  the  following  day,  indorsed 
"  Deliver  this  order  from  our  Truro  ware- 
house, and  charge,"  etc.  Bigelow  &  Hood 
rented  from  the  defendant,  who  was  president 
of  the  company,  premises  at  Truro,  which 
they  used  as  a  bonded  warehouse;  but  the 
evidence  shewed  that  the  order  in  question 
was  filled,  not  from  the  bonded  warehouse^ 
but  from  an  open  case  in  the  defendant's 
cellar,  which  was  kept  there  for  that  purpose, 
and  that  the  money  received  by  the  clerk  was 
put  in  the  defendant's  till,  and  a  memorandum 
of  it  entered  in  the  cash  book,  as  a  sale: — 
Held,  that  the  evidence  shewed  a  sale,  by  the 
defendant,  in  Truro.  Reg  v.  Bigelow,  36  N. 
S.  Reps.  559. 

ConTietion — Third  Offence  —  Proof  of 
Previous  Convictions  —  Procedure  before 
Magistrate.^  —  Previous  convictions  may  be 
used  as  evidence  upon  which  to  base  a  con- 
viction for  a  third  offence  against  the  provi- 
sions of  the  Liquor  License  Act,  as  often 
as  such  offence  is  charged  and  proved.  It 
is  not  now  necessary,  under  the  statute  (s. 
131)  to  ask  the  defendant  whether  he  has 
been  previously  convicted,  unless  he  is 
present  in  person.  Where  at  the  conclusion 
of  each  of  several  cases  tried  before  him,  the 
magistrate  decided  to  convict,  hvtt,  at  the  ^n- 
stance  of  the  defendant's  counsel,  refrained 
from  imposing  sentence  and  drawing  up  the 
formal  conviction,  until  the  County  Court 
Judge  should  have  decided  a  question,  raised 
on  the  trial,  as  to  the  use  of  previous  con- 
victions:— 'Held,  that  the  magistrate  was  not 
precluded  from  proceeding  with  the  convic- 
tions at  a  later  stage.  The  Queen  v.  Mc- 
Berney,  29  N.  S.  Reps.  327,  distinguished. 
R&B  V.  Bigelow,  36  N.  S.  Reps.  554. 

Offenee — Time  of  Committing  —  Informa- 
tion—Conviction—  Warrant  of  Commitment 
— Discharge.] — ^To  an  order  in  the  nature  of 
a  habeas  corpus  for  the  discharge  of  th^  de- 
fendant, a  prisoner  confined  in  the  common 
gaol  at  H.,  the  gaoler  returned  a  warrant 
signed  by  the  stipendiary  magistrate  for  the 
county  of  H.,  reciting  a  conviction  under  the 
Liquor  License  Act  made  against  the  defend- 
ant "for  that  he,  the  said  L.  B.,  within  the 
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space  of  six  months  last  past,  and  previous  to 
the  information  herein,  which  information 
is  dated  and  laid  on  the  22nd  day  of  April,  A. 
D.  1904,  did  sell  liquor  by  retail  without  the  li- 
oense  therefor  by  law  required,"  etc.: — Held, 
that  the  defendant  was  entitled  to  his  dis- 
charge, it  not  appearing  fom  the  warrant  that 
the  offence  charged  was  committed  within  six 
months  before  the  laying  of  the  information. 
Rem  V.  Boutaiier,  24  Occ.  N.  240. 

Proseentiom — Witness  far  Defence — Vom- 
pelling  Attendance  —  Fees  —  Jurisdiction  of 
Magistrate — Habeas  Cofpua.]— On  a  prosecu- 
tion before  the  stipendiary  magistrate  for  the 
city  of  Halifax,  for  a  violation  of  the  Liquor 
License  Act,  proof  was  given  of  service  of  a 
summons  on  M.,  who  it  was  asserted,  was  a 
material  witness  for  the  defendant,  but  with- 
out tendering  witness  fees,  and  an  application 
was  made  to  the  magistrate  for  a  warrant  to 
compel  the  attendance  of  the  witness,  the 
fees  being  at  the  same  time  tendered  to  the 
magistrate.  The  application  was  refused  on 
the  sole  ground  that  fees  were  not  tendered 
in  the  first  instance  to  the  witness,  and  the 
trial  was  proceeded  with^  and  the  defendant 
convicted.  On  application  for  a  writ  of 
habeas  corpus : — Held,  Weatherbe,  J.,  dissent- 
ing, that  the  question  whether,  in  a  case  un- 
der the  Liquor  License  Act  the  witness  could 
be  compelled  to  attend,  or  the  party  was  en- 
titled ta  a  warrant,  unless  the  fees  had  been 
paid,  was  open  to  debate,  but  that,  even  if 
the  decision  of  the  stipendiary  magistrate  was 
erroneous,  it  could  not  be  reviewed  upon 
habeas  corpus;  and  the  application  must  be 
dismissed.  Rem  v.  Clements^  34  N.  S.  Reps. 
443. 

Sale  by  As^nt  —  Conviction — Service  of 
Minute — Burden  of  Proof — Occupant,] — The 
Liquor  License  Act,  R.  S.  N.  S.  1900  c.  100, 
s.  Ill,  provides  that  "  the  occupant  of  any 
house,  shop,  room,  or  other  place  in  which  any 
sale  has  taken  place,  shall  be  personally  lia- 
ble to  the  penalty,  notwithstanding  such  sale 
was  made  by  some  other  person  who  cannot 
be  proved  to  have  so  acted  under  or  by  direc- 
tion of  such  occupant:'* — Held,  that  the  de- 
fendant was  properly  convicted  for  sales  made 
by  his  son,  who  lived  with  him  in  a  house 
occupied  by  the  defendant  and  his  family. 
Per  Ritchie,  J.,  that  the  service,  upon  the 
persons  convicted,  of  an  incorrect  copy  of  the 
minute  of  conviction,  followed  by  service  of 
a'  correct  one,  would  not  invalidate  the  pro- 
ceedings, or  prevent  the  magistrate  from  pre- 
paring a  conviction  in  accordance  with  the 
original  minute  made  by  him,  and  issuing  pro- 
cess to  enforce  the  penalty  or  imprisonment. 
Per  Graham,  E.J..  that  the  son  living  with 
his  father  was  a  person  '*  suffered  to  be  or 
remain  "  on  the  premises  within  the  meaning 
of  the'  Act,  s.  Ill,  s.-s.  2;  that  the  burden 
was  on  the  defendant  of  proving  that  the  sales 
were  made  without  his  authority ;  and  that 
the  defendant  was  an  "  occupant "  within  the 
meanins:  of  the  Act,  Rew  v.  Conrod,  35  N.  S. 
Reps.  79. 

Summary  ConTiotion — Evidence — Third 
Offence  —  Proof  of  Previous  Convictions  — 
Trial  on  Three  Separate  Charges — Evidence 
in  One  Affecting  Decisions  in  Others.] — Mo- 
tion to  quash  three  convictions  for  offences 
against  the  Liquor  License  Act,  R.  S.  N.  S. 
c.  100,  all  being  convictions  for  a  third  offence 
committed  on  different  days.  It  was  con- 
tended that  the  previous  convictions  could  not 


be  used  more  than  once  as  evidence  of  pre- 
vious offences  for  the  purpose  of  convicting 
the  defendant  a  third  time: — Held,  that  such 
previous  convictions  may  be  used  as  evidence 
on  which  to  base  convictions  for  a  third 
offence  as  often  as  one  is  charged  and  proved. 
It  was  also  urged  that,  the  defendant  being 
before  the  magistrate  charged  with  three  sepa- 
rate offences,  the  magistrate  should  dispose  of 
one  first  before  entering  upon  the  trial  of  the 
others:  Regina  v.  4IcBumey,  29  N.  S.  Reps. 
327.  The  magistrate  and  the  prosecutor*s 
counsel  produced  affidavits  shewing  that  the 
magistrate  decided  to  convict  at  the  conclu- 
sion of  the  evidence  in  each  case,  and  that  he 
simply  refrained  from  imposing  the  sentence 
and  drawing  up  the  formal  conviction.  The 
magistrate  also  stated  iiv  his  affidavit  that  he 
was  not  influenced  by  the  evidence  in  one 
case  in  making  up  his  judgment  in  tlie  other : 
— Held,  that  Regina  v.  McBumey  wsys  not, 
tftierefore,  applicable.  Rex  v.  Bigelow,  2A 
Occ.  N.  141. 

Witmess — Conviction  for  yon-attendance 
— Proof  of  Tender  of  Witness  Fees.]— The 
defendant  was  summoned  to  appear  as  a  wit- 
ness on  behalf  of  the  prosecution  at  the  trial 
of  a  complaint  under  the  Liqnor  License  Act, 
R.  S.  N.  S.  1900  c.  100.  He  did  not  appear, 
and  afterwards  a  summons  was  issued  re- 
quiring him  to  appear  to  answer  to  the 
charge  of  refusing  or  neglecting  to  attend 
as  a  witness.  He  appeared,  and,  after  hear- 
ing evidence  in  support  of  the  charge,  the 
justices  convicted  the  defendant,. and  imposed 
a  fine  of  $5  and  costs : — ^Held,  "setting  aside 
the  conviction  with  costs,  that  the  defendant 
oould  not  be  made  liable  for  the  penalty 
imposed  by  the  Act,  s.  161  (2),  in  the  absence 
of  proof  that  the  proper  fees  were  tendered 
to  him  before  he  was  required  to  give  evi- 
dence.   Rex  v.  C  his  holm,  35  N.  S.  Reps.  505. 


VI.  Ontabio. 

ConTiction — Third  Offence — Evidence  of 
Previous  Convictions — Improper  Reception — 
Subsequent  Deletion,] — A  conviction  of  the 
defendant  for  a  third  offence  against  the 
Liquor  License  Act,  R.  S.  O.  1897  c.  245. 
was  quashed,  on  the  ground  that  the  convict- 
ing magistrate  had  improperly  admitted  evi- 
dence of  previous  convictions  before  the  deter- 
mination of  the  defendant's  guilt  upon  the 
charge  against  him  of  a  third  offence,  con- 
trary to  s.  101  of  the  Act.  Regina  v.  Edgar, 
15  O.  R.  142,  approved.  Dictum  of  Armour, 
C.J.,  in  Regina  v.  Brown,  16  O.  R.  41,  48, 
disapproved : — Held,  also,  that  the  jurisdiction 
of  the  magistrate  was  gone  when  he  admitted 
the  improper  evidence  and  his  competence  was 
not  restored  by  its  deletion.  Rex  v.  Nurse, 
24  Occ.  N.  222,  7  O.  L.  R.  418,  3  O.  W.  R. 
224, 

CoMTiotion — President  of  Club — Keeping 
Uquor  for  Sale—R,  8.  O,  c,  2^5,  ss,  50,  53 
—  Intra  Vires — Penalty.] — Where  intoxica- 
ting liquor  was  kept  by  the  president  of  an 
incorporated  whist  club  in  the  club's  room 
for  intended  consumption  by  the  members 
of  the  club,  and  was  in  fact  consumed  and 
paid  for  by  them,  although  neither  the  club 
nor  any  member  of  it  was  licensed  under  the 
Liquor  License  Act: — Held,  having  regard 
to  the  provisions  of  s.  53  of  the  Act,  that  the 
defendant  should  be  convicted  of  a  violation 
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of  s.  50.  The  provisions  of  s.  53  are  intra 
vires  of  the  Legislature  of  Ontario.  Section 
86,  and  not  a.  72,  provides  tlie  penalty  appli- 
cable to  such  a  case  as  this.  Regina  v. 
Lighthume,  21  Occ.  N.  241. 

Delivery  of  Intpzloatliis  Liqnor  to 
Person  after  Notioe — ^Licensed  seller  — 
Service  of  notice  on  barman — Sufficiency  — 
Damages — Costs  —  Notice  coming  to  kuow- 
ledge  of  seller.  Middleton  v.  Coffey,  5  O. 
W.  R.  18,  336. 

Szeoutioii — Fieri  Faciaa  —  Liquor  Li- 
cence— Assignment  of — Covenant  by  Lessee 
to  Re-assign  License.] — A  license  under  the 
Liiquor  License  Act  cannot  be  seized  by  a 
sheriff  under  a  writ  of  fieri  facias.  The  piece 
of  paper  upon  which  it  is  printed  and  written 
ceases  to  be  seizable  as  an  ordinary  chattel 
when  it  is  converted  into  such  a  license.  The 
right  to  sell  liquor  at  a  particular  place  un- 
der such  a  license  is  a  personal  one,  and  is 
not  assignable  by  the  holder  of  it  unless  he 
obtain  the  consents  and  comply  with  the  con- 
ditions of  s.  37  of  the  Liquor  License  Act, 
R.  S.  O.  c.  245.  A  covenant  in  the  lease  of 
an  hotel  by  the  lessee,  that  at  the  expiration 
of  the  lease  he  will  assign  to  the  lessor  the 
license,  if  >  any,  then  held  by  him,  is  not  a 
covenant  binding  upon  the  assignee  of  the 
term  as  such.  It  is  a-  merely  personal  cov- 
enant, having  nothing  to  do  with  the  land 
or  its  tenure.  Walsh  v.  Walper,  22  Occ.  N. 
49,  3  O.  L.  R.  158. 

Permitting  Intozioatins  Uqnors  to 
be   Cojuinmed  on  Viilioensed  Premises 

— ^House  of  public  entertainment — Lodging 
house.     Res  v.  Cretelli,  3  O.  W!  R,  176. 

Powc»rs  of  Idoense   Commissioners — 

Resolution  Prohihiting  Games  of  Chance  in 
Licensed  Premises  —  **  Euchre  ** — Knowledge 
of  Licensee — Conviction — Form  —  Distress — 
Imprisonment— Costs^] — A  bpard  of  license 
commissioners,  under  the  authority  of  the 
Liquor  License  Act,  R.  S.  O.  1897  c.  245, 
s.  4,  S.-6.  4,  passed  a  resolution  "  that  no 
gambling  or  any  game  of  chance  whatever 
for  gain  or  amusement  or  for  any  other  pur- 
pose whatever  shall  be  played  about  any 
licensed  tavern  or  other  house  of  public  en- 
tertainment .  .  .  or  on  the  premises;" — 
Held,  McMahon,  J.,  dissenting,  that  the  pow- 
ers of  the  commissioners  under  s.  4  were 
not  restricted  by  s.  81,  and  that  the  resolu- 
tion was  within  their  power.  Four  persons 
played  *' euchre"  for  amusement  in  a  room 
behind  the  bar  of  the  defendant's  hotel,  the 
cards  used  being  the  property  of  one  of  the 
players,  a  boarder  in  the  hotel: — 'Held,  that 
'*  euchre  "  is  a  game  of  chance,  and  that  the 
defendant  was  properly  convicted  of  an  infrac- 
tion of  the  resolution  by  reason  of  the  game 
having  been  played  in  his  premises,  though 
without  his  knowledge': — Held,  also,  that  s. 
100  of  the  Act  should  be  read  into  the  re- 
solution providing  for  the  recovery  of  the 
fine  imposed  upon  a  conviction,  and  that  the 
direction  of  the  conviction  for  recovery  by 
distress  and  in  default  of  distress  imprison- 
ment was  authorised : — Held,  also,  that  where 
the  license  inspector  attends  Court  as  pro- 
secutor he  is  to  be  allowed  certain  expenses 
by  way  of  costs,  as  provided  in  s.  117,  and 
there  was  nothing  wrong  in  the  amount 
($4.20)  allowed  for  costs  in  this  case.  If 
it  were  wrong,   it  was  severable,  and  could 


not  affect  the  conviction.  Rex  v.  Lairdy  23 
Occ.  N.  281,  6  O.  L.  R.  180,  2  O.  W.  R. 
667. 

Transfer  of  Jdcenme— Premises  to  he 
Made  Suitable — Powers  of  Commissioners — 
Injunction  —  Costs.] — License  commission- 
ers appointed  under  the  Ontario  Liquor  Li- 
cense Act  have  no  power  to  say  to  an  appli- 
cant for  a  transfer  of  a  license  that,  if  he 
will  put  certain  premises  into  a  suitable  state 
for  compliance  with  the  law  in  the  future, 
they  will  transfer  a  license  to  such  premises ; 
they  are  entitled  to  act  under  the  statute 
only  with  regard  to  the  existing  state  of 
facts,  not  to  make  promises  as  to  the  future, 
in  such  cases.  0*C.,  having  no  interest  in 
the  premises  proposed  to  be  licensed,  and 
having  no  valid  license  at  all,  presented  a 
petition  to  the  commissioners  for  the  trans- 
fer to  these  premises  of  a  license  standing 
in  his  name  for  other  premises  in  which  he 
had  no  longer  fuiy  real  interest.  The  com- 
missioners decided  that  they  would  allow  the 
transfer  of  O'C.'s  license  to  the  new  premises 
when  they  should  be  made  suitable;  but  be- 
fore that  time  arrived  O'C,  whose  fitness 
for  the  transfer  was  one  of  the  subjects  of 
the  petition,  had  ceased  to  have  any  interesv 
in  the  matter,  and  was  allowed  to  make  over 
his  right  to  K.,  who  in  this  way  escaped 
the  necessity  of  obtaining  the  certificate  of 
the  ratepayers  as  to  his  fitness: — Held,  that 
this  was  illegal,  and  if  the  plaintiff  had  asked 
promptly  for  an  injunction  to  prevent  0*0., 
when  he  had  no  valid  license  and  no  interest 
in  the  new  premises,  from  obtaining  rights 
by  asserting  that  he  had,  he  might  have  ob- 
tained some  relief ;  but  at  the  trial  it  was  too 
late  to  interfere,  for  K.  had  obtained  rights 
which  could  not  be  interfered  with  in  his 
absence,  and  the  license  commissioners  whose 
conduct  was  in  question  had  ceased  to  hold 
office: — Held,  also,  that  an  offer  made  by  the 
defendants  to  submit  the  question  of  the  costs 
of  the  action  to  be  disposed  of  in  Chambers 
should  have  been  accepted  by  the  plaintiff, 
and,  as  it  was  not^  the  plaintiff  was  not  en- 
titled to  costs  agamst  O'C. ;  and  the  license 
commissioners  should  not  have  costs  against 
the  plaintiff.  East  v.  O'Connor,  21  Occ. 
N.  498,  2  O.  L.  R.  355. 

Transfer  of  License  to  New  Pre- 
mises— Notice — ^Report  of  Inspector  —  In- 
junction. Stephens  v.  O'Connor,  1  O.  W. 
R.  241. 

Will — Devise  of  Hotel  Premises  to  Widow 

— Benefit  of  Children Division  of  Income 

— Transfer  of  License  to  Widow — Creditors 
— Receiver.] — A  testator  by  his  will  devised 
hotel  premises  to  his  wife  during  her  widow- 
hood, for  the  benefit  of  herself  and  four 
children,  the  income  to  be  applied  for  their 
support  and  maintenance  until  the  children 
became  of  age,  and  in  case  of  daughters  until 
marriage.  On  the  widow  marrying,  the 
property  was  to  go  to  children,  the  widow 
being  paid  $1,000.  On  the  testator's  death 
in  1896,  the  widow  applied  to  the  license 
commissioners  and  obtained  a  transfer  of  the 
license  to  her  for  the  remainder  of  the  year; 
and  for  the  subsequent  years  until  1900  the 
license  was  granted  to  her,  she  carrying  on 
the  business  and  maintaining  herself  and  the 
children  thereout,  no  money  of  the  estate 
going  into  the  business: — Held,  that,  after 
the  testator's  death,  the  license  and  good- 
will  of   the  hotel    business   belonged   to  the 
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widow  personally,  and  formed  no  part  of  his 
estate;  and  apart  therefrom  the  income  was 
divisible  amongst  the  widow  and  children  as 
in  Allen  v.  Furness,  20  A.  B.  34:— Held, 
also,  that  creditors  of  the  widow  were  entitled 
to  attach  the  widow's  interest  in  the  pro- 
perty, which  could  be  reached  by  the  ap- 
pointment of  a  receiver.  Taylor  v.  Macfar- 
lane,  22  Occ.  N.  325,  4  O.  L.  R.  239,  1  O. 
W.  R.  283. 


VII.  Quebec. 

Conflrmation  of  Iiioeiuies  —  Neceasity 
for  Notice — Imperative  Statute,] — ^The  Liquor 
License  Act  of  Quebec  requiring  on  the  part  of 
a  municipal  council,  at  the  time  of  the  con- 
firmation of  certificates  of  license,  a  prelim- 
inary notice,  is  imperative  and  of  public 
order,  and  the  absence  of  such  notice  will 
justify  any  one  interested  in  demanding  the 
setting  aside  of  the  confirmation  of  such  cer- 
tificate within  the  time  and  in  the  manner 
indicated  by  the  Municipal  Code.  Village 
of  Pleasiaville  v.  Moffet,  Q.  R.  12  K.  B. 
418. 

Conviotion  —  Payment  of  Costs  —  Sus- 
pended Sentence — Mandamus.] — In  a  prose- 
cution under  the  Quebec  License  Act,  63  V. 
c.  12,  in  which  the  defendant  pleaded  guilty, 
a  judgment  by  the  i^agistrate  suspending 
sentence  on  payment  of  costs,  is  illegal  and 
ultra  vires.  Had  the  magistrate  merely  sus- 
pended sentence,  a  writ  of  mandamus  would 
lie  against  him  ordering  him  to  proceed  to 
adjudicate  under  s.-s.  3  of  Art.  992,  C.  P. 
Lambe  v.  Lafontaine,  Q.  R.  26  S.  C.  132. 

Conviotion  —  Sentence — Changinff — Pay- 
ment of  Costs  only— Certiorari.} — Under  the 
Liquor  License  Act  of  Quebec  a  Judge  has 
no  discretion  to  change  his  sentence  for  the 
offence  of  keeping  liquors  for  sale  without 
license  into  a  sentence  imposing  payment 
of  costs  only,  and  a  certiorari  will  be  granted 
to  remove  a  conviction  so  drawn  up.  Lamhe 
V.  DesnoyerSy  6  Q.  P„  R.  439. 

Iiioense  Comatisslonerti — Prohibition  to 
— Deposit  —  Absence  of — Preliminary  Ex- 
ception— Grant  of  License — Discretion  —  Op- 
position— Petitions — Enquite.]  —  1.  The  ab- 
sence of  the  deposit  required  by  law  with  the 
application  for  a  writ  of  certiorari  or  pro- 
hibition should  be  pleaded  by  preliminary 
exception.  2.  License  commissioners,  al- 
though not  among  the  inferior  courts  men- 
tioned in  Arts.  59,  63,  64,  and  65,  have  duties 
of  a  judicial  character  which,  on  proper  oc- 
casion, subject  them  to  the  superintending 
authority  of  the  Superior  Court;  and 
the  proper  remedy  is  a  writ  of  prohibi- 
tion. 3.  The  only  proof  required,  or  admissi- 
ble, on  a  writ  of  prohibition  against  the 
license  commissioners  is  such  as  would  go 
to  establish  want  or  excess  of  jurisdiction. 
4.  When  Art.  836,  R.S.Q.,  may  be  invoked, 
rhe  license  commissioners  can  no  longer  grant 
a  license  as  a  matter  of  discretion ;  but  their 
judgment  is  none  the  less  final  as  to  whether 
majority  oppositions,  or  two  previous  opposi- 
tions, really  exist.  5.  The  refusal  of  the  com- 
missioners to  re-open  the  enqufite  after 
Icth  parties  had  formally  declared  their 
respective  enqu^tes  closed  is  not  suffi- 
cient to  support  a  writ  of  prohibition. 
6.  The  refusal  of  the  commissioners  to  count 
on  thr  opposition  signatures  of  duly  qualified 


electors,  for  the  reason  that  the  same  persons 
had  also  signed  in  support  of  the  application, 
was  a  decision  on  an  issue  within  tlieir  juris- 
diction, and  was,  moreover,  a  proper  decision. 
Kearney  V.  Desnoyers,  Q.  R.  19  5.  C.  279. 

Uoemse  Fee — Amount  of — Fees  Fimed  &y 
Municipal  Charters — Conflict.] — ^The  statute 
amending  the  Liquor  License  Act  of  Quebec, 
54  V.  c.  13,  which  enacts  that  the  municipal 
councils  of  cities,  towns^  villages,  and  other 
municipal  local  authorities  icannot  impose 
by  by-law,  resolution,  or  otherwise  a  taz« 
impost,  or  fee,  exceeding  in  any  year  the  sum 
of  $50,  upon  a  person  holding  a  license  under 
that  statute,  whether  for  a  confirmation  or 
a  certificate  to  obtain  the  license,  or  other- 
wire,  for  the  object  for  which  he  possesses 
such  license,  has  not  the  effect  of  abrogating 
the  provisions  of  particular  charters  permit- 
ting municipal  corporations  to  impose  a  high- 
er tax.  Town  of  Famham  v.  Roy,  Q.  R.  12 
K.  B.  237;  Hogan  v.  City  of  Montreal,  ib, 
251. 

Munieipal  Counell — Confirmation  of  Li- 
cense —  Affidavit  • —  Irregularities  —  Certi- 
ficate,}— ^The  function  of  a  municipal  council, 
when  it  is  called  upon  to  confirm  a  certifi- 
cate for  a  hotel  license,  is  limited  to  ex- 
amining, verifying,  and  confirming  such  cer- 
tificate; and  irregularities  contained  in  the 
affidavit  of  the  petitioner,  required  by  Art. 
11  of  the  License  Act  of  Quebec,  do  not 
effect  the  validity  of  the  resolution  of  the 
council  confirming  the  certificate,  such  affi- 
davit being  required  only  for  the  satisfac- 
tion of  the  collector  of  the  revenue  of  the 
province.  2.  It  is  not  necessary  that  the 
oath  required  by  Art.  21  of  the  License  Act 
should  be  set  forth  in  writing.  Therefore, 
in  this  case,  the  deponent  having  actually 
taken  the  oath  before  the  council  in  session, 
although  an  affidavit  was  prepared  of  which 
the  jurat  was  signed  by  the  secretary-trea- 
surer, instead  of  by  a  member  of  the  council, 
proof  of  the  authenticity  of  the  signatures 
affixed  to  the  certificate  was  held  to  have 
been  regularly  made.  Judgment  in  19  S.  C. 
162,  affirmed.  Duhaime  v.  Parish  of  Sti 
Francois  du  Lac,  Q.  R.  21  S.  C.  89. 

Offence  —  Conviction — Suspended  Sen- 
tence—Quashing,} —  A  magistrate  has  no 
discretion  to  suspend  sentence  upon  conviction 
of  an  offence  against  the  Quebec  License  Law, 
but  must  impose  the  fine  therein  presdrib^ed ; 
a  judgment  suspending  sentence  will  be  quash- 
ed on  certiorari.  Lambe  v.  Lafontaine,  6  Q. 
P.  R.  422. 

Personal  Character  of  Idoense — Con- 
viction— Disorderly  House — Proof  of  —  Con- 
firmation of  License  —  Commissioners.}  — 
There  are  objections  to  the  personal  charac- 
ter of  a  licensee,  within  the  meaning  of  Art. 
27  of  the  Quebec  Liquor  License  Act,  if  she 
has  been  convicted  of  a  violation  of  the 
provisions  of  the  Act,  and  has  tolerated  dis- 
orderly conduct  in  a  restaurant  for  which  she 
holds  a  license,  though  it  is  not  actually 
kept  by  her,  even  if  she  does  not  know  of 
such  conduct.  2.  Proof  of  such  disorderly 
conduct  need  not  be  made  according  to  the 
strict  rules  of  evidence;  it  is  sufficient  if, 
in  whatever  manner  it  is  made  before  the 
license  commissioners,  it  convinces  them  of 
the  existence  of  disorder.  3.  The  license 
commissioners  cannot  be  forced  to  confirm 
the  certificate  which  a  person  against  whom 
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such  facts  have  been  eetablished  to  their  satis- 
faction has  obtained  for  a  hotel  license. 
Doffenais  V.  Desnoyers,  Q.  R.  18  S.  C.  16. 

8a]«  to  Drunkard  —  Action  hy  Wife — 
Petition  for  Authorization — Notice  Forbid^ 
ding  8ale] — A  married  woman  does  not  need 
judicial  authorization  to  ester  en  justice  un- 
der the  provisions  of  s.  149  of  the  License 
L£w  of  Quebec,  63  V.  c.  12.  2.  A  notice 
forbidding  the  sale  of  liquor  to  the  plaintifE's 
l.i:««bana,  not  strictly  according  to  the  pro- 
visions of  s.  147  of  the  same  Act,  is  null 
and  of  no  effect.  Faulkner  v.  Faulkner.  4 
Q.  P.  R*  173. 

Sale  to  Mtnor — Indirect  SaleJ] — ^Article 
91  of  the  License  Act  must  be  interpreted 
strictly.  To  hold  the  license  holder  re: 
sponsible  in  law,  the  sale  must  be  made 
directly  to  the  person  under  18  years  of  age. 
Perkins  v.  Brais,  Q.  R.  20  S.  C.  536. 
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Action  to  Cancel — Contract  for  Sale  of 
Land — Interest  of  Vendor — Instalments  — - 
Notice — Land  Registry  Act  —  Declaratory 
Judgment — Cause  of  Action — Perfecting  af- 
ter Commencement  of  Action.^ — In  1^4  a 
husband  conveyed  certain  lands  to  his  wife, 
and  from  her  by  writing  dated  in  Octbber, 
1896  (registered  in  March,  1897),  the  plaintiff 
contracted  to  purchase  one  parcel  of  the  land ; 
the  agreement  provided  tiiat  the  purchase 
money  should  be  paid  by  instalments,  which 
were  paid  until  November,  1898,  when  the 
wife  conveyed  to  the  plaintiff  and  took  his 
note  in  payment  of  the  balance.  In  August, 
1897,  the  defendant  company  commenced  an 
action  against  the  wife  to  set  aside  the  con- 
veyance to  her  from  her  husband  a»  a  fraud 
on  his  creditors,  and  registered  a  lis  pendens 
on  the  24th  September,  1897,  and  by  the  final 
judgment  in  that  action  the  wife  was  directed 
to  do  all  acts  necessary  to  make  the  lands 
comprised  in  the  impeached  conveyance  avail- 
able to  satisfy  the  claims  on  her  husband's 
estate.  The  plaintiff  on  applying  to  register 
his  title  first  learned  of  the  action  and  the 
lis  pendens.  In  an  action  for  cancellation 
of  the  registry  of  the  lis  pendens :— -Held, 
that  the  estate  acquired  by  the  conveyance  to 
the  plaintiff  from  the  wife  remained  subject  to 
the  rights  of  the  company,  as  they  should  be 
determined  by  the  result  of  its  action  against 
the  wife.  (2)  The  plaintiflF  in  order  to  get 
a  title  should  not  be  compelled  to  pay  again 
that  portion  of  the  purchase  money  which  he 
bad  paid  since  the  registration  of  the  lis 
pendens.  (3)  Notice  of  the  company's  ad- 
verse claim  was  not  imputed  to  the  plaintiff 
by  reason  of  the  registration  of  the  lis 
pendens.  <4)  Sections  85-88  of  the  Land  Re- 
gistry Act,  providing  for  the  cancellation  of 
a  lis  pendens,  are  not  available  in  pi^ctice 
where,  as  in  this  case,  the  nature  and  extent 
of  the  interest  affected  by  the  lis  pendens 
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are  not  ascertained.  (5)  The  plaintiff  was 
entitled  to  a  declaration  of  right  only,  and 
the  Court  declared  that  he  was  within  his 
rights  in  making  the  payments  before  notice 
of  the  adverse  claim;  that  the  lis  pendens 
did  not  affect  the  interest  acquired  by  the 
plaintiff  under  his  contract;  and  that  the 
defendant  company  had  a  charge  on  the  lands 
for  the  amount  of  purchase  money  unpaid. 
So  long  as  there  remains  anything  to  be  done 
to  work  out  the  judgment  in  an  action,  the 
action  is  pending.  Upon  a  contract  for  the 
sale  of  land,  purchase  price  of  which  is  pay- 
able by  instalments,  the  vendor  retains  an 
interest  in  the  land  proportional  to  the 
amount  of  purchase  money  unpaid,  which  in- 
terest is  capable  of  being  affected  by  lis  pen- 
dens. Semble,  generally  a  cause  of  action 
imperfect  at  the  issue  of  the  writ  is  not  per- 
fected, either  at  law  or  in  equity,  by  subse- 
quent events.  Peck  v.  Sun  Life  Assurance 
Co.  of  Canada,  11  B.  C.  R.  215,  1  W.  L.  R. 
302. 

• 

Cancellation  of  —  Security — Speeding 
Trial}  —  On  a  summons  to  cancel  lis  pen- 
dens, the  Judge  being  of  the  opinion  that 
the  plaintiffs  could  not  succeed  in  the  action, 
ordered  that  the  lis  pendens  be  cancelled  on 
the  applicants  giving  the  nominal  security 
of  $1 : — Held,  that  it  was  not  a  case  for 
cancellation  of  the  lis  pendens,  but  that  the 
plaintiffs  should  be  put  on  terms  to  speed 
the  action.  Merrick  v.  Morrison,  7  B.  C.  R. 
442. 

IseBMe— Damages — Breach  of  Covenants — 
Cancellation.] — ^The  defendant  in  an  action 
for  damages  for  breaches  of  covenants  in  a 
lease  cannot  plead  as  lis  pendens  the  pendency 
of  an  action  for  damages  arising  from  the 
cancellation  of  the  lease.  Larue  v.  Couture, 
5  Q.  P.  R.  460. 

Motion  to  Vacate — Action  by  simple 
contract  creditor  to  set  aside  waiver  of  agree- 
ment for  sale  of  land — Attachment  of  debts 
— ^Discontinuance  of  action  —  Costs.  Oreen 
V.  Temple,  6  O.  W.  R.  15. 

Motion  to  Vacate — ^Action  for  equitable 
execution — Notice  of  execution  in  sherifTs 
hands — Delay  in  prosecution  of  action — Ck>st8 
of  motion.  Barwick  v.  Radford,  6  O.  W.  R. 
583. 

Motion  to  Vacate — Delay  in  prosecuting 
action  —  Special  circumstances.  Bank  of 
Hamilton  v.  Orose,  3  O.  W.  R.  218. 

Motion  to  Vacate — ^Tying  up  land  pend- 
ing result  of  another  action — Summary  dis- 
missal of  action.  Knapp  v.  Carlea/,  2  O.  W. 
R.  1186,  3  O.  W.  R,  187,  940. 

Pleading  —  Exception.]  —  Lis  pendens 
must  be  set  up  by  preliminary  exception,  and 
allegations  of  lis  pendens  in  a  plea  will  be 
struck  out  on  motion.  Pulos  v.  Scroggie,  6 
Q.  P.  R.  205. 

Promissory  Note  —  Revendication  — 
Action  for  Account  and  Partition.] — It  is 
not  a  ground  for  staying  an  action  en  reven- 
dication of  a  promissory  note,  that  an  action 
for  account  and  partition  of  property,  of 
which  this  note  is  a  part,  is  pending  at 
the  time.  Legault  v.  Legault,  6  Q.  P.  R. 
32. 
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Vaoattnje — Ea  Parte  Application — Regit- 
tratum.]— -Tiie  plaintiff  having  registered  h 
lis  pendens,  a  local  Judge,  on  the  plaintiffs 
ex  parte  application,  made  an  order  vacating 
it,  and  the  plaintiff  registered  the  order  with- 
in 14  days  of  its  being  made: — Held,  that 
ss.  d8  and  99  of  the  Judicature  Act,  giving  a 
Judge  the  power  to  vacate  a  certificate  of 
lis  pendens  where  the  plaintiff  or  other  party 
at  whose  instance  the  certificate  was  issued 
does  not  in  good  faith  prosecute  the  litigation, 
and  allowing  registration  of  the  vacating 
order  only,  on  or  after  the  fourteenth  day 
from  the  date  of  the  order,  are  applicable  only 
when  the  party  seeking  to  vacate  the  certi- 
ficate is  not  the  person  by  whom  and  for 
whose  benefit  it  has  been  registered.  Where 
a  party  to  an  action  registers  a  lis  pendens 
for  his  own  benefit,  he  may  get  an  order*  va- 
cating it  at  any  time,  and  register  the  same. 
McQUlivray  V.  WilliafM,  22  Dec.  N.  378,  4 
O.  li.  E.  454,  1  O.  W,  R.  510. 


UTIOIOirS  BIGHTS. 

PureluuM  of  — -  Action  by  Astignee  — 
Pleading — Inconnstent  Defence.] — A  defend- 
ant sued  by  the  assignee  of  litigious  rights 
may  in  his  defence  contest  the  claim  and 
at  the  same  time  invoke  the  benefit  of  art. 
1582,  G.  C,  and  deposit  the  amount  which 
he  alleges  to  be  the  price  paid  on  the  sale 
of  such  rights  to  the  plaintiff,  in  view  of 
the  fact  that  by  such  deposit  he  offers  to  take 
the  plaintiff's  bargain,  and  thereby  ceases  in 
effect  to  contest.  Crevier  v.  Evana,  4  Q.  P* 
R.  133. 


UVEBY  STABLE  EXEPEB. 

See  Municipal  Cobpobations. 


LOAN  ASSOCIATION. 

See     MOBTQAQE. 


LOCAL  BOABD  OF  HEALTH. 

See  Municipal  Cobpobations. 


LOCAL  COUBTS  ACT. 

See  Registbt  Laws. 


LOCAL  IHPBOVEMENTS. 

See   Assessment   and    Taxes — Municipal 

Ck)BPOBATIONS. 


LOCAL  TTTDGES  AND  MASTEBS. 

HicH  Conrt — Barrister — Deputy  Judge — 
Jurisdiction,^ — A  barrister  appointed  by  a 
local  Judge  of  the  High  Court  as  his  deputy 
has  no  jurisdiction  to  made  an  order  in  an 


action  in  the  High  Court.  Denny  v.  Carey, 
21  Occ  N.  581 ;  Webb  v.  Nickel  Copper  Co. 
of  Ontario,  21  Occ  N.  592. 


Jvrlsdiotioii.  in.  Chambers — ^Reference 
of  motion  to  Master  in  Chambers.  Mahonejf 
V.  WeUh,  6  O.  W,  R.  18. 

See  Refebsncb  and  Rbpobt. 


LOCAL  OPTION. 


See  Municipal  Cobpobations. 


LOCAL  BEOISTBAB. 

See  Pabliamentaby  EiLscnoNS. 


LOCATION  TICKET. 

See  Cbown. 


LOBOINO  HOirSE  EXEFEBS. 

Bee  MvKiciPAX  Cobpoba.tiors. 


LOBD  CAMPBELL'S  ACT. 


£f««  Dakaobs. 


LOBD'S  DAT. 


8ee  Sunday. 


LOST  DEED. 


See  Deed. 


LOST  BOCTTIEENT. 

Bebenture  —  Action  on — Indemnity  — 
CoBts  —  Tender.  Cusack  v.  Southern  Loan 
and  Savings  Co.,  2  O.  W.  R.  179. 


jLOST  NOTE. 


See  Bills  of  Exchange  and  Pboicissobt 

Notes. 


LOST  FBOFEBTY. 

Rislits  to  Finder — Third  Person— Mas- 
ter and  Servant — Preperty  Found  by  Servant 
on  M aster* s  Premises.] — ^The  defendant  was 
a   shop-keeper,   and  the  plaintiff  a  salesman 


933 


LUNATIC. 


934 


in  the  employment  of  the  defendant  in  the 
shop.  One  day  the  plaintiff  picked  up  from 
the  floor  of  the  shop  a  roll  of  bank-notes, 
and  handed  it  to  the  defendant,  who  caused 
inquiry  to  be  made  for  the  owner,  and  put 
the  notes  in  his  till  for  safe-keeping.  No 
claim  was  made,  and  the  defendant  kept  the 
notes: — ^Held,  that  the  property  in  question 
was  "  lost,"  in  the  legal  sense  of  the  word ; 
and  in  such  a  case,  as  against  all  other 
persons  than  the  owner,  the  finder  becomes 
the  substantial  owner  of  the  thing  found 
by  him,  and  may  maintain  trover  or  other 
appA>priate  action  to  enforce  such  right  of 
ownership.  Bridges  v.  Hawkesworth,  15 
Jur.  1070,  21  L.  J.  Q.  B.  75,  and  South 
Staffordshire  Water  Co.  v.  Sharman,  [1806] 
2  Q.  B.  44,  referred  to.  And  the  plaintiff 
was  not^  by  reason  of  being  in  the  employ- 
ment of  the  defendant,  deprived  of  his  rights 
as  a  finder.  McDowell  v.  Ulster  Bank,  60 
Alb.  L.  J.  346,  distinguished  on  the  ground 
that  it  was  the  duty  of  the  porter  of  the 
bank  who  found  the  lost  properly  in  that 
case,  to  pick  up  such  articles  and  hand  them 
over  to  the  bank,  and  his  possession  was  the 
possession  of  the  bank  itself.  Haynen  v. 
Mundle,  22  Occ.  N.  152. 


LOST  WILL. 


See  Will. 


LOTTEBT. 

See  Assessment  and  Taxes  —  Constitu- 
tional Law — Criminal  Law. 

/.  it; 


LXriTATIC. 

Aetiom  BronsHt  in  Name  of — Benefit 
of  lunatic's  executors — Payment  into  Court — 
Amendment.  Ram$ay  v.  Reid,  2  O.  W.  R. 
720,  4  O.  W.  B.  113,  6  O.  W.  R.  114. 

Conmitment  —  DocumenU  Required  — 
Documents  Authentiques — Attach  by  **  Vin- 
tcription  de  fau99e."[ — ^The  documents  requir- 
ed by  art.  3196,  R.  S.  Q.,  for  the  confinement 
of  the  insane,  although  made  under  oath  be- 
fore a  justice  of  the  peace,  are  not  authentic 
documents  liable  to  be  attacked  by  "  Tinscrip- 
tion  de  fausse."  Rousseau  v.  Sisters  of 
Charity,  Q.  R.  27  S.  C.  166. 

Coiiiui  ttment  to  Asylnm — Certificate  of 
Mayor — Facts  to  he  Shewn,] — ^The  mayor  of 
a  municipality  cannot  be  compelled  to  sign 
the  certificate  (form  E.)  provided  for  by  the 
statute  concerning  asylums  for  the  insane, 
except  upon  sufficient  proof  that  the  persoii 
whose  confinement  in  an  asylum  is  sought 
has  had  his  domicil  in  the  municipalil^  dur- 
ing at  least  4  months,  that  he  is  insane  or 
idiotic,  and  that  he  or  the  persons  bound  by 
law  to  maintain  him  have  or  have  not  pro- 
perty available.  Torrance  v.  Weed^  Q.  R. 
24  S.  C.  364. 

Coaunittoe — Funds  in  Hands  of — Pay- 
ment into  Court — Reference  —  Report  of 
Master — Revision  of  Costs.} — The  rule  has 


for  many  years  been  that  when  the  Court 
intervenes  in  respect  to  the  property  of 
persons  not  sui  juris,  the  money  shall  not 
be  left  to  private  investment,  but  shall  be 
paid  into  Court,  and  become  subject  to  its 
general  system  of  administration  by  which  the 
interest  will  be  punctually  paid  and  the  cor- 
pus will  always  be  forthcoming  when  needed. 
The  general  rule  to  be  observed  by  local  ofb- 
cers,  when  it  is  advisable  that  the  estate 
should  be  realized  and  turned  into  money, 
is,  that  the  fund  so  realized  shall  be  paid 
into  Court;  and  when  part  of  the  estate  ia 
converted  and  part  kept  for  the  abode  of  a 
lunatic  or  otherwise,  the  scheme  for  dealing 
with  the  whole  shall  be  reported  to  the 
Court,  that  proper  directions  may  be  given. 
In  two  cases  where  local  Masters  had  re- 
•  ported  schemes  for  the  maintenance  of* luna- 
tics, and  made  provision  for  the  moneys  of  the 
estates  being  collected  by  the  respective  com- 
mittees, and  thereafter  for  their  investment 
by  the  committees  on  securities  of  different 
kinds  at  their  discretion,  and  in  one  case 
had  taxed  the  costs  and  inserted  the  amount 
in  the  report :— Held,  that  it  is  imperative 
that  the  costs  in  lunacy  matters  be  revised  ' 
by  the  proper  officer  in  Toronto;  and  that 
the  moneys  in  tlie  hands  of  the  committees 
and  to  be  collected  from  debtors  or  by  the 
sale  of  the  land  must  be  forthwith  paid  into 
Court.  In  re  Norris,  In  re  Drope,  23  Occ. 
N.  48,  5  O.  L.  R.  99,  1  O.  W.  R.  817. 

Conflnomont  Ia  Asylum — Certificates — 
Municipal  Officers — Mandamus,} — :The  father 
of  an  insane  person,  who  has  not  the  means 
to  pay  the  whole  cost  o9  the  lodging,  main- 
tenance, and  treatment  of  such  person  in  an 
asylum  for  the  insane,  may  by  mandamus 
compel  the  mayor  and  the  secretary-treasurer 
of  the  municipality  in  which  such  person 
lives  to  sign  and  attest  the  certificates  re- 
quired by  art.  3195a  et  seq.,  R.  S.  Q. 
(added  by  55  &  56  Y.  c.  30),  for  the  con- 
finement of  such  person  in  an  asylum  for  the 
insane;  and  the  provision  of  art.  3228b, 
R.  S.  Q.,  which  renders  such  officers  liable 
to  a  penalty  of  $20  in  case  of  their  refusing 
to  sign  and  attest  such  certificates,  does 
not  exclude  recourse  by  mandamus  to  com- 
pel them  to  do  so.  Coumoyer  v.  St,  Martin, 
Q.  R.  21  S.  C.  305. 

DeatlL  of — Confirmation  of  Report — Dis- 
charge of  Committee,} — Before  the  confirma- 
tion of  uie  Master's  report  appointing  a  com- 
mittee of  the  person  and  estate  of  a  lunatic 
and  propounding  a  scheme  for  her  main- 
tenance, the  lunatic  died: — ^Held,  notwith- 
standing the  death,  that  an  order  should 
be  made  (the  executors  of  the  deceased 
consenting)  confirming  the  report  and  for 
the  discharge -of  the  committee  and  the  sur- 
render of  his  bond.  In  re  Oamery  21  Occ. 
N.  240,  1  O.  L.  R.  405. 

Domioil  —  Residence  abroad— Money  in 
bank  in  Ontario — Right  of  foreign  committee 
to — Change  of  domicil — Private  international 
law — Costs.  FaHs  v.  Bank  of  Montreal,  1 
O.  W.  R.  538. 

Interdiotion — Conseil  Judiciaire  —  Ap- 
peal,[ — ^The  prothonotary  or  the  Judge  may, 
upon  a  petition  for  interdiction  for  lunacy, 
do  no  more  than  appoint  a  conseil  judiciaire 
for  the  respondent.  2.  An  appeal  lies  to  the 
Judge  from  the  decision  of  the  prothonotary 
so  naming  a  conseil  judiciaire.  Ledouw  v. 
Meunier,  5  Q.  P.  R.  249. 
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Interest  nnder  Will — Advice  to  trustees 
— Right  of  appointment  by  lunatic — Payment 
into  Court  —  Maintenance  of  lunatic.  Re 
Faulkner,  3  O.  W.  R.  391. 

Party  to  Canse — Curator — Appointment 
of  New  One — Appeal — Stay  of  Proceedings.] 
— If,  while  a  cause  is  standing  for  judgment, 
one  of  the  parties,  an  interdict,  is  relieved 
from '  interdiction,  and  subsequently  is  again 
made  an  interdict,  and  a  new  curator  is  ap- 
pointed for  him,  an  appeal,  in  case  of  a 
judgment  unfavourable  to  him,  cannot  be 
brought  by  the  old  curator;  and  a  stay  of 
proceedings  will  not  be  ordered  to  allow  the 
new  curator  to  obtain  the  authorization  re- 
quired by  law.  Leduc  v.  Parish  of  St,  Louis 
de  Oonzague,  5  Q.  P.  R.  446. 

Petition  for  Deoloration — ^Evidence  — 
Interest  of  alleged  lunatic.  Re  Connelly  4  O. 
W.  Rw  95. 


Plaintiff  Beeoming  Insane  after 
Judgment — Proposed  appeal — Appointment 
of  next  friend — ^Inspector  of  prisons  and 
public  charities.  Holness  v.  Russell,  1  O. 
W.  R.  655,  774,  2  O.  W.  R.  334. 

Prooeedins*  to  Set  Aside  Interdic- 
tion— Recovery  of  Costs — Solicitor — Effect 
of  Judgment,] — An  advocate  or  notary,  act- 
ing upon  the  instructions  of  an  interdict  for 
insanity,  and  in  good  faith  believing  that  the 
cause  of  interdiction  had  ceased,  but  acting 
without  the  consent  and  contrary  to  the 
instructions  of  the  curator,  is  not  entitled  to 
recover  from  the  curator  in  his  said  quality 
the  costs  of  such  proceedings,  which  were 
unsuccessful  because  it  was  held  that  the 
cause  of  interdiction  had  not  ceased.  Semble, 
a  judgment  setting  aside  the  interdiction 
would  have  a  retroactive  effect  to  the  date 
of  the  cessation  of  the  cause  of  interdiction, 
and  would  necessarily  validate  an  agreement 
by  the  interdict  to  pay  the  costs  of  the 
proceedings  to  obtain  the  removal  of  the  in- 
terdiction. Judgment  in  Q.  R.  16  S.  Cv 
565,  afSrmed.  Bouchard  v.  Bastien,  Q.  R. 
19  S.  C.  507. 

Responsibility  for  Tort  —  Damages  — 
Intervention  of  Statutory  Ouardian,] — Under 
the  common  law,  a  lunatic  is  civilly  liable 
to  make  compensation  in  damages  to  persons 
injured  by  his  acts,  though,  being  incapable 
of  criminal  intent,  he  is  not  liable  to  indict- 
ment and  punishment.  In  this  case,  how- 
ever, where  the  defendant  had  burnt  a  barn, 
and  lunacy  was  set  up,  the  evidence  went 
to  shew  that,  while  not  responsible,  i}erhap8, 
to  the  extent  of  an  ordinary  man,  he  was 
not  utterly  unconscious  that  he  was  doing 
wrong: — Held,  therefore,  that  the  defendant 
was  liable  at  least  to  the  extent  of  the  dam- 
age done,  taken^  however,  at  rather  a  'low 
than  a  high  estimate.  It  w^as  ordered  that, 
before  execution  issued,  notice  should  be  given 
to  the  Inspector  of  Prisons  and  Public  Char- 
ities. Stanley  v.  Hayes,  24  Occ.  N.  280,  8 
O.  L.  R.  81,  3  O.  W.  R.  784. 

Senile  Decay — Appointment  of  Guardian 
' — Provisions  of  Order.] — W.  was  about  85 
or  90  years  of  age.  He  was  not  of  un- 
sound mind  in  the  usual  sense,  but  from 
extreme  age  and  physical  weakness  was  in- 
competent to  manage  his  affairs,  and  required 
constant  care  and  attention.       An  order  was 


made  appointing  two  of  his  children  to  act 
**  in  the  nature  of  a  guardian  or  committee 
of  his  person  and  estate.*'  Form  of  order 
given.  There  was  no  fUnd  in  Court,  bor  did 
the  order  provide  for  payment  in  of  any  fund. 
Vane  v.  Vane,  2  Ch.  D.  124.  and  In  re 
Brandon's  Trusts^  13  Ch.  D.  773,  followed. 
In  re  W.,  21  Occ.  N.  340;  /n  re  B.,  ih. 
341. 

Tort  Connitted  by — ResponsihUiiy  of 
Parent.] — Where  a  lunatic  has  attained  his 
majority,  but  is  living  in  his  father's  lvE>U8e, 
the  father  is  not  responsible  for  damage 
caused  by  the  lunatic,  although  the  father  has 
failed  to  procure  an  interdiction  of  the  eon 
as  such,  if  it  appears  that  the  son  has  for 
a  long  time  been  withdrawn  from  the  author- 
ity of  his  father,  and  it  is  not  proved  that 
the  father  knew  the  dangerous  character  of 
his  son's  malady,  or  that  the  damage  com- 
plained of  Would  be  the  consequence  of  his 
imprudence  or  negligence.  Theroux  v.  Carrier. 
Q.  R.  21  S.  C.  156. 


KAOISTRATE. 

See  Cbiminal  Law — ^Justice  of  the  Peace 
— PoucE  Magistbate. 


HAINTENANCE. 

See   CHAMPEBTY   AND    MAINTENANCE — ^WHX. 


MALICE. 

See  Abrest — Defamation — False  Abbbst — 
Malicious  Pboceditbb — Pabliamsntabt 
Elections. 


MAUCIOXrS  PEOSECTTTIOH. 

Arrest  and  Treepaee — Reasonable  and 
Probable  Cause — Malice — Post  Office — Letter 
icith  Fictitious  A<Wre«».]— The  plaintiff,  a 
letter  carrier  employed  oy  the  post  office 
department  at  Montreal,  was  intrusted  with 
the  delivery  of  two  decoy  letters  for  the  pur- 
pose of  testing  his  honesty.  Each  of  the  bet- 
ters contained  a  small  sum  of  money.  One 
of  the  letters  bore  a  non-existent  address, 
the  other  a  real  address.  The  latter  was 
delivefred,  but  the  former,  under  the  rules  of 
the  department,  should  have  been  entered  in 
the  book  kept  at  the  post  office  for  that  pur- 
pose, and  the  letter  returned.  There  being 
no  entr^  of  this  letter,  after  the  usual  time 
for  ma&ng  such  entry  had  elapsed,  the  plain- 
tiff was  detained  and  searched  by  the  defend- 
ant, a  peace  officer  acting  under  the  instruc- 
tions of  the  department.  The  letter  not  be- 
ing found  on  the  plaintiff  he  was  released. 
On  the  following  day  the  letter  was  returned 
to  the  post  office: — ^Held,  that  the  plaintiff 
having  violated  the  rules  of  the  department, 
there  was  reasonable  and  probable  cause  for 
detaining  and  searching  him.  and  that  his 
action  for  damages  against  the  officer,  who 
acted  without  malice,  could  not  be  main- 
tained.   2.  A  letter  is  a  post  letter,  althougfa 
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directed  to  a  fictitioas  address.  Mayer  v. 
Vaughan,  Q.  R.  20  S.  C.  549. 

Constable — Good  faith — Warrant — Notice 
of  action — Fine — Municipal  corporation — Re- 
solution— Ultra  vires — Members  of  council — 
Justice  of  the  peace.  Gaul  v.  Toicruthip  of 
Ellice,  1  O.  W.  R.  119,  3  O.  L.  R.  438. 

Comity  Conrts  Aot,  B.  C,  mm.  23.  31 

— Waiver  of  Ohiection  to  Jurisdiction — False 
Imprisonment — Interference  hy  Complain- 
ant.}— The  plaintiif  took  possession  of  the  de- 
fendant Mason's  float,  which  he  found  adrift 
on  a  lake.  Mason,  although  aware  that  the 
plaintiff  claimed  a  lien  for  salvage,  made  no 
move  towards  recovering  the  float  until  after 
three  weeks,  when  he,  in  company  with  a  con- 
stable, demanded  it,  and  on  the  plaintiff 
refusing  to  give  it  up  without  compensation, 
he  was  arrested  without  a  warrant  and  taken 
to  gaol,  and  subsequently  an  information 
laid  against  him  under  s.  338  of  the  Ck>de 
for  taking  and  holding  timber  found  adrift, 
was  dismissed.  Mason  provided  the  tug 
which  got  the  float  and  carried  the  plaintiff 
to  gaol,  and  accompanied  the  constable  with 
the  plaintiff  to  the  gaol : — Held,  on  the  facts, 
that  the  arrest  was  the  joint  act  of-  ^ason 
and  the  constable,  and  that  Mason  was  there- 
fore liable  for  damages  for  false  imprison- 
ment. An  action  for  malicious  prosecution 
was  tried  in  a  County  Court,  which  has  no 
jurisdiction  to  try  such  an  action  unless  a 
signed  agreement  consenting  thereto  is  en- 
tered into  by  the  parties.  No  signed  agree- 
ment was  shewn,  but  the  action  was  tried 
without  objection  by  either  party,  and  judg- 
meiU  was  given  in  favour  ot  tUe  plaintiff: 
— Held,  that  the  question  of  the  jurisdiction 
of  the  County  Court  could  not  be  raised  on 
appeal.  Robitaille  v.  Mason,  23  Dec  N. 
205,  9  B.  C.  R.  499. 

Crimiaal     Proseention  —  Pleading  — 
Statement  of  Defence — Embarrassment.] — 1. 
In  the  statement  of  defence  in  an  action  for 
malicious   prosecution,   a   simple   traverse  of 
the  plaintiff's  allegation  of  the  want  of  rea- 
sonable and  probable  cause  is  sufficient.     2. 
In    such  an  action,  when  the  defendant  In 
separate  paragraphs  of  his  statement  of  de- 
fence alleges  certain  facts  tending  to  show 
reasonable  ground  for  his  belief  in  the  plain- 
tiff's guilt,  but  leaves  it  open  for  himself  to 
prove  other  and  distinct  facts  for  the  pur- 
poses of  this  defence  at  the  trial,  so  that 
the  plaintiff  might  be  misled  into  assuming 
the  allegations  on  the  record  to  be  all  he  h& 
to  meet,  such  paragraphs  should,  under  Rule 
318,  Queen's  Bench  Act,  1895,  be  struck,  out 
as  emtiarrassing.    3.  In  such  a  defence  it  is 
not   sufficient   to   allege   that   the   defendant 
received  certain  information,  without  shewing 
the  source,  or  that  it  was  reliable,  or  to  al- 
lege possession  by  the  plaintiff  of  tne  animals 
which  he  had  been  accused  of  stealing,  with- 
out shewing  that  it  was  recent  possession,  or 
that  all   the  information   received  had  been 
laid  before  the  magistrate  before  whom  the 
charge  had  been  laid  and  before  counsel  who 
advised  the  prosecution  complained  of,  with- 
out shewing  what  facts  had  been  laid  before 
them;  and  paragraphs  of  the  defence  setting 
up  such  matters  without  shewing  absolutely 
reasonable    and    probable    cause    should'    be 
struck   out.     Rogers   v.    Clark,   20  Qcc.    N. 
419.  13  Man.  L.  R.  189. 

CviaiiBal  Proseontion — Reasonable.,  and 
Probable    Cause — Nonsuits] — The    dofehdantf 


had  the  plaintiff  arrested  on  a  charge  of 
fraudulently  disposing  of  her  property  to  de- 
feat the  defendant's  claim  for  m^ney  due. 
The  plaintiff  was  acquitted.  She  was  a  mar- 
ried woman,  carrying  on  business  for  her- 
self, her  husband  driving  a  delivery  waggon 
for  her.  She  denied  that  she  owed  the  de- 
fendant anvthing.  The  defendant  supplied 
goods  for  the  plaintiff's  business  to  the  hus- 
band, who,  according  to  the  plaintiff's  story, 
was  given  the  cash  for  each  purchase.  Ap- 
parently he  did  not  pay  it  over,  as  the  de- 
fendant charged  the  price  of  the  goods  to  the 
plaintiff.  She  said  she  had  told  the  defend- 
ant not  to  give  her  husband  any  goods  for 
her  unless  for  cash.  The  defendant  told  the 
constable  not  to  arrest  the  plaintiff  if  she 
would  pay  the  amount  due,  but  she  refused  to 
do  so: — Held,  that  the  plaintiff's  evidence, 
if  believed,  would  go  to  shew  the  absence  of 
reasonable  and  probable  cause  on  the  part 
of  the  defendant.  The  credibility  and  effect 
of  that  evidence  was  for  the  jury,  and  the 
trial  should  have  proceeded  in  the  ordinary 
^ay,  and  the  case  should  not  have  been  with- 
drawn from  the  jury.  Bums  v.  Clark,  21 
Occ.  N.  24. 

Criminal  Proseention — Evidence — Re- 
cord of  Acquittal — Clerk  of  the  Peace — Fiat 
of  Atfometf'General.] — ^The  books,  indict- 
ments, and  records  of  the  Court  of  Quarter 
Sessions,  which  are  in  the  hands  of  the  clerk 
of  the  peace,  are  public  documents  which 
everyone  who  is  interested  has  a  right  to  see ; 
and  a  defendant  who  has  been  tried  and 
acquitted  at  the  Sessions  is  entitled  to  a  copy 
of  the  record  of  acquittal,  and  it  is  not 
necessary  to  obtain  the  fiat  of  the  Attorney- 
General  therefor.  Regina  v.  Ivy,  24  C.  P. 
78,  and  Hewitt  v.  Cane,  26  O.  R.  133,  dis- 
tinguished. Reof  V.  Scully,  Scully  v.  Peters, 
21  Occ.  N.  432,  2  O.  L.  R.  315. 

Damages — Charge  of  Theft — Permission 
to  Take  Properttf,} — ^The  plaintiff  was  com- 
mitted for  trial  on  a  charge  of  stealing  two 
loads  of  wheat  straw,  the  property  of  de- 
'  fendant,  but  was  afterwards  acquitted,  and 
sued  for  damages  for  malicious  prosecution : 
—Held,  that  the  evidence  strongly  supported 
plaintiflTs  contention  that  -  defendant  gave 
him  permission  to  take  the  straw,  and  that 
the  damages  were  properly  assessed  at  $400. 
Hulme  v.  Chant,  22  Occ  N.  216. 

Dinnissal  of  Aetioa — ^Delay  in  proceed- 
ing— ^Leave  to  proceed.  Scheeman  v.  Dun- 
das,   2   O.    W.    R.    184. 

False    Arrest    and    Imprisonment — 

County  constable — ^Absence  of  malice  and  of 
notice  of  action — Responsibility  for  arrest — 
Special  employment  and  payment  of  constable 
—Labour  troubles — ^Picketting.  O^Bonnell  v. 
Canada  Foundry  Co.,  4  O.  W.  R.  402,  5  O. 
W.  R.  213,  477. 

Finding*  of  Jury — Damages — Issue  of 
Warrant — Absence  of  Malicet  —  Evidence — 
Misdirection — Mistake  of  Magistrate.}— The 
mere  finding  by  the  jury,  in  an  action  for 
malicious  prosecution,  that  the  plaintiff  did 
suffer  damages,  and  fixing  the  amount  of 
the  damages,  is  not  a  ground  for  a  condem- 
nation to  pay  such  damages.  And  where  the 
jury  find,  in  addition,  that  the  warrant  of 
arrest  was  issued  by  the  magistrate  as  being, 
in  his  opinion,  the  proper  means  of  giving 
effect  to  the  information,  and  in  accordance 
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with  the  practice  of  the  police  office;  that 
the  complaint  was  not  dismisBed  on  the 
merits,  but  because  the  case  was  not  in  the 
opinion  of  the  magistrate,  one  in  whi<^h  thie 
law  allowed  the  issue  of  a  warrant;  that  the 
facts  alleged  in  the  information  and  com- 
plaint were  not  true,  but  that  the  defendants 
(complainants)  used  proper  care  to  inform 
liiemselves  of  the  facts  of  the  case,  honestly 
believed  the  same,  and  were  not  actuated  by 
mAlioe — ^the  verdict  is  really  a  verdict  for  the 
defendant.  2.  Complaint  of  rejection  of  evid- 
ence is  not  well  founded  where  the  record 
shews  that  proof  of  the  facts  desired  to  be 
proved  by  the  evidence  alleged  to  have  been 
rejected  has  really  been  made  in  the  cause. 
B.  A  direction  by  the  Judge  presiding  to  the 
effect  that  'if  the  magistrate  made  a  mistake, 
the  defendants,  unless  they  acted  maliciously 
and  without  probable  cause,  could  not  be 
held,  because  it  would  be  preposterous  to  sup- 
pose that  a  person  applying  in  proper  form 
for  a  remedy  should  be  responsible  for  the 
mistake  of  a  magistrate."  is  well  founded  in 
law.  4.  The  Judge  at  tne  trial  is  not  bound, 
and  is  right  in  refusing,  to  instruct  the  jury 
when  they  come  in  with  their  verdict,  that 
it  is  their  duty  to  find  the  defendant  at 
fault  on  some  one  of  the  special  facts,  be- 
fore th€^  can  award  damages.  Martin  v. 
Montreal  Qua  Co.,  Q.  R.  23  S.  C.  222. 

Illes*!  Arreat — yJoint  Conviction — In- 
valid Warrant— Conitahle  —  Resolution  of 
Municipal  Council — Ultra  Ftrcs.] — The  three 
plaintiffs  were  summoned  before  a  magistrate 
to  answer  a  charge  of  interfering  with  and 
spoiling  a  spring  by  the  ^ide  of  a  highway, 
but  did  not  attend,  and  in  their  absence 
were  convicted  and  fined,  the  conviction  im- 
posing one  fine  on  all  three.  A  resolution 
having  been  passed  by  the  township  council 
indemnifying  the  magistrate  against  costs, 
he  issued  a  warrant,  directed  '*to  all  or  any 
constables,*'  following  the  form  of  the  con- 
viction, and  this  warrant  was  handed  to  a 
constable,  who  got  the  defendant  M.,  one  of 
the  informants  and  also  a  constable,  to  as- 
sist him,  and  arrested  the  plaintiffs  and  kept 
them  in  gaol  until  the  fine  and  costs  were 
paid.  In  an  action  against  the  township 
coriK>ration  and  M.  for  maliciously  enforcing 
an  invalid  conviction: — Heldj  that  M.  acted 
as  a  constable  in  the  execution  of  the  war- 
rant, and  was  entitled  to  protection  as  such; 
he  was,  by  virtue  of  s.  21  of  the  Cbde,  exempt 
from  criminal  prosecution;  and  in  a  civil 
action  was  entitled  to  the  protection  of  R.  S. 
O.  c.  88,  ss.  1  (2),  13.  14,  as  to  notice  of 
action  and  time  of  commencing \action.  Ex 
p.  McCleave,  35  N.  B.  Reps.  100,  distin- 
guished. 2.  That  there  was  no  proof  of 
knowledge  by  the  council  that  the  conviction 
and  warrant  were  illegal,  and  no  proof  of 
malice,  that  the  resolution  was  ultra  vires, 
and  the  legal  consequences  were  to  be  visited, 
not  on  the  municipality,  but  (if  at  all)  upon 
the  offending  members.  McSorley  v.  Mayor, 
Ac.,  of  St.  John,  6  S.  C.  R.  531,  distin- 
guished. Oaul  V.  Toumship  of  J5IWce,  22  Occ. 
N.  157,  3  O.  L.  R.  438. 

laformatloa  for  Theft — ^Acquittal  — 
Want  of  reasonable  and  probable  cause — 
Malice — ^Damages.  Colwill  v.  Johnson  (N. 
W.T.),    1    W.    L.   R.   218. 

laane  of  Injnnotlon — Action  for — Par- 
ticulars— Costs  and  Damagea,"] — A  plaintiff 
who    seeks    to    recover    costs    and    damages 


caused  to  him  by  the  issue  of  a  writ  of  in- 
junction will  be  ordered?  under  penalty  of 
dismissal  of  his  action,  to  indicate,  within 
a  fixed  period,  the  amount  which  he  claims 
for  costs  and  that  which  he  claims  for  dam- 
ages, and  the  general  nature  of  such  costs  and 
damages.  Sahiston  v.  Montreal  LithoQrapii- 
ing  Co,,  3  Q.  P.  R.  893. 


lasiie  of  l^mrrant  for  Arrest — ^Advice 
of  Advocates — Malice — Reasonable  and  Pro- 
bable Cause — Bailiff — Notice,^ — Even  assum- 
ing that  a  bailiff  is  a  public  officer  within 
the  meaning  of  art.  88,  C.  P.,  in  this  case 
the  bailiff  had  no  right  to  the  notice  required 
by  that  article,  inasmuch  as  what  he  did  waa 
not  done  in  the  exercise  of  his  public  func- 
tions. 2.  The  responsibility  of  the  informant 
who  causes « a  warrant  to  be  issued  against 
a  person,  is  not  removed  by  the  fact  that 
he  acted  on  the  advice  of  his  advocates, 
^en  when  the  facts  of  which  he  informs  his 
advocates,  and  which  thereby  become  the 
basis  of  the  warrant,  are  true;  if  they  are 
false,  it  must  be  inferred  that  there  was 
malice  and  absence  of  probable  cause.  La- 
chance  V.  Casault,  Q.  R.  12  K.  B.  179, 

Jnstloe  of  the  Peaoe — Action  against — 
Notice  of  Action — Malice  —  Jurisdiction — 
Trespass.] — ^The  plaintiff  caused  to  be  served 
upon  the  defendant,  a  justice  of  the  peace, 
notice  of  action  claiming  damages  for  mali- 
ciously, and  without  reasonable  and  probable 
cause,  causing  plaintiff  to  be  arrested  and 
confined  in  the  common  gaol  under  a  war- 
rant issued  in  a  civil  action,  brought  and 
tried  before  the  defendant,  in  which  one  C. 
was  plaintiff,  and  the  present  plaintiff  de- 
fendant, said  warrant  having  been  issued 
without  authority,  and  after  the  debt  for 
which  s%id  suit  was  brought,  and  said  war- 
rant issued,  was  satisfied.  The  plaintifTs 
statement  of  claim  was  framed  on  the  theory 
that  the  justice  had  jurisdiction,  but  that 
he  acted  maliciously  and  without  reasonable 
and  probable  cause.  There  was  no  count  or 
paragraph  founded  on  want  or  excess  of  jur- 
isdiction. Held,  per  Graham,  E.J.,  and 
Meagher,  J.,  that  it  was  not  necessai^  under 
the  circumstances  to  consider  whether  the 
justice  had  exceeded  his  jurisdiction  or  not; 
and  the  warrant  having  been  properly  issued, 
and  the  only  question  being  whether  or  not 
it  could  be  enforced  after  the  debt  was  paid, 
that  this  question  was  not  covered  by  the 
notice,  and  that  the  action  must  be  dismis- 
sed :  R.  S.  N.  S.  c.  101,  s.  12.  Per  Weather- 
be,  J.,  that  the  plaintiff  could  not  succeed, 
the  jury  having  found  that  the  defendant 
acted  in  good  faith,  and  that  he  had  reason- 
able and  probable  cause  for  directing  the 
arrest  of  the  plaintiff,  and  that  he  was  not 
actuated  by  malice;  and  qusere,  whether,  after 
the  warrant  was  issued,  plaintiff  could  adjust 
the  debt  by  giving  new  securities.  Per  Rit- 
chie, J.,  that  the  plaintiff  could  not  succeed, 
the  notice  of  action  being  defective;  and 
qufere,  whether  the  plaintiff  could  not  have 
succeeded  if  trespass  had  been  alleged.  Ben- 
n€8sey  v.  Farquhar,  35  N.  S.  Reps.  22. 

Malioe — Prosecution  Before  Interested 
Magistrate — Town  Councinor— Duties  of — 
'^Person** — By-law — *'E0oavation.*^'\ — ^A  mem- 
ber of  a  town  council,  who  is  also  chairman 
of  the  road  committee  of  the  town,  has  a 
right  and  is  in  duty  bound  to  make  himself 
acquainted  with  the  details  of  municipal  ad- 
ministration, and  does  not  exceed  the  limits 
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of  his  duty  in  causing  the  snow  to  be  tem- 
porarily removed  from  some  of  the  manholes, 
lor  the  purpose  of  having  the  depth  of  the 
drains  at  these  points  measured.  2.  l^e 
word  "person"  in  a  municipal  by-law  en- 
acting that  no  person  shall  cause  any  excava- 
tion to  be  made  in  the  streets  without  the 
permission  in  writing  of  the  council  and 
payment  of  a  fee,  does  not  include  a  mem- 
ber of  the  council  acting  within  his  admin- 
istrative rights,  and  the  word  "excavation" 
^oes  not  include  the  removal  and  replacing 
of  snow  by  him^  to  obtain  information  neces- 
sary to  guide  hmi  in  the  performance  of  his 
uiunicipal  duties.  3.  A  member  of  the  coun- 
cil who  had  seconded  a  resolution  ordering 
the  prosecution  of  a  fellow  member  for  the 
act  above  memtioned,  had  no  jurisdiction 
as  a  magistrate  to  summon  and  try  him, 
and  the  taking  by  the  council  of  such  pro- 
ceeding before  a  person  so  disquali^ed  was  an 
element  '  of  malice,  and  the  circumstances 
above  stated  eistablished  want  of  probable 
cause.  Therrien  v.  Town  of  8t,  Paul,  Q.  R. 
23  S.  a  24& 


-Record  of  Acquittal — Clerk 
of  the  Peace— General  Se^Hom — Fiat  of  At- 
iomey-General,^  —  The  judgment  of  a  Divi- 
sional Court,  2  O.  L.  R.  315,  21  Occ.  N. 
432,  affirmed;  Armour,  C.J.O..  dissenting. 
Rex  V.  Scully,  22  CkJC  N.  360;  Attorney- 
General  v.  Bcully,  4  O.  L.  R.  394. 

Pleadiac — Defence  in  baor — 'Acquittal — > 
Certificate — Grounds  for  prosecution.  Gold- 
^erg  v.  Doherty  Mfg.  Co.,  2  O.  W.  R.  251. 

Paroof  of  Favonrable  Termination 
•f  Proflocntion — Informal  Abandonment — 
Reasonable  and  Probable  Cause — Findings  of 
Jurtf — CosisJ] — ^Information  lai^  by  Hannah 
Beeimer  against  plaintiff  for  unlawfuly  set- 
ting fire  to  dwelling-house  on  ISth  Septem- 
ber, 1902,  and  warrant  of  same  date  to  arrest 
issued.  Under  this  plaintiff  was  arrested 
and  brought  before  the  police  magistrate 
(since  dead),  and  was  let  out  on  bail.  That 
was  on  Saturday,  and  she  says  she  was  to 
return  on  Monday  before  the  magistrate,, 
but  did  not  do  so,  and  heard  no  more  of  the 
matter.  Tisdale,  the  high  constable  of  Oxford, 
who  arrested  the  plaintiff,  said  the  case  did 
not  come  on  for  trial,  but  he  did  not  know 
why.  He  served  11  summonses  for  the  Crown 
preparatory  to  the  hearing.  Before  the  day 
of  trial  the  prosecutrix  obtained  information 
which  caused  her  to  believe  the  plaintiff 
could  not  have  set  the  fire  in  question.  The 
proceedings  were  dropped  owing  to  some  in- 
structions given  by  tne  magistrate  to  the 
chief  constables,  the  result  of  which  was 
that  no  witnesses  appeared.  The  prosecutrix 
or  her  mother  paid  the  costs  and  nothing 
more  was  done  in  the  matter.  Three  months 
later  the  plaintiff  brought  this  action  for 
malicious  prosecution: — Held,  Meredith,  J., 
dissenting,  the  evidence  shewed  by  the 
questions  of  counsel  for  defendants  —  that 
the  summons  was  not  prosecuted  by  defend- 
ants before  the  magistrate,  but  that  the  costs 
were  paid  and  the  matter  was  allowed  to 
drop.  No  written  termination  of  the  pro- 
ceedings is  needed  in  such  a  preliminary  in- 
vestigation, and  the  death  of  the  magistrate 
precluded  his  being  called.  Enough  was 
shewn  here,  under  the  authority  of  Keid  v. 
Maybee,  31  C.  P.  392,  to  justify  the  jury 
and  the  Court  in  assuming  that  the  prosecu- 
tion  had   terminated   favourably   to  the  ac- 


cused before  the  action  was  brought  Beemer 
V.  Beemer,  4  O.  W.  R-  540,  25  Occ  N.  37, 
9  O.  L.  R.  69. 

Reasonable    and    Probable    Panse — 

Arrest  by  Constable  Paid  by  the  Defendants 
— Responsibility  for,] — ^In  an  action  for  mali- 
cious prosecution  and  false  imprisonment,  it 
was  proved  that  the  plaintiff  and  one  L.  were 
fellow-passengers  on  the  defendants'  road. 
Lb  complained  to  an  officer  of  the  defendants 
that  a  revolver  had  been  stolen  from  his 
valise.  The  plaintiff  had  been  seen  by  an 
official  of  the  defendants  at  one  of  the  sta- 
tions to  take  something  from  L.'s  valise. 
L.  made  a  charge  of  theft  against  the  plain- 
tiff, and  he  was  arrested  by  a  constable  ap- 
I>ointed  by  the  government  on  the  recom- 
mendation of  the  defendants,  and  employed 
by  them  for  duty  on  their  road  and  paid  by 
them.  The  prosecution  was  carried  on  by 
L.,  but  at  the  instance  and  with  the  assist^ 
ance  of  the  officer  making  the  arrest  and 
other  constables  in  the  employment  of  the 
defendants.  After  an  investigation  bT  a 
magistrate  the  plaintiff  was  discharged :  — 
Held,  that  the  evidence  shewed  probable  cause 
for  the  arrest  and  prosecution,  and  the  de- 
fendants were  not  liable:  that  if  there  was 
want  of  probable  cause  the  evidence  failed 
to  connect  the  defendants  with  the  prosecu- 
tion and  imprisonment  so  as  to  make  them 
resi>onsible.  Dennison  v.  Canadian  Pacific 
R.  W.  Co.,  36  N.  B.  Reps.  260. 

Reasonable    and    Probable    Canae — 

Bank — Customer — Warehouse  receipts-^Non- 
suit.  Pearen  v.  Merchants  Bank  of  Canada, 
1  O.  W.  R.  277. 


Reasonable    and    Probable    Cai 

Case  for  jury — Search  warrant — ^Theft — In- 
formation— Crime — Amendment  Pring  v. 
Wyatt,  2  O.  W.  R.  22,  321,  5  O.  L.  R.  505. 

Reasonable    and    Probable    Canse — 

Functions  of  Judge  and  jury — ^Trial.  Peters 
V.  Whyte,  1  O.  W.  R.  26. 

Reasonable    and    Probabli»    Canse — 

Interference  in  prosecution — ^Evidence  shew- 
ing. Hunter  v.  Boyd,  1  O.  W.  R.  79,  2  O. 
W.  R.  724.  1055. 

Reasonable    and    Probable    Canse — 

Functions  of  Judge  and  Jury — Actual  Malice 
— Inference— -Conviction  of  Plaintiff  Quashed 
on  Grounds  of  Law — Evidence — Decease  of 
Witness — Depositions  Before  Magistrate,"] — 
In  an  action  for  malicious  prosecution  the 
question  of  reasonable  and  probable  cause  is 
for  the  Judge.  The  jury  may  be  asked  to 
find  on  the  facts,  from  which  reasonable  and 
probable  cause  may  be  inferred ;  but  the  in- 
ference from  the  facts  found  must  be  drav/n 
by  the  Judge.  Actual  malice  need  not  bo 
proved,  but  may  be  inferred  from  the  ab'^enc? 
of  probable  cause.  It  is  no  answer  to  an 
action  for  malicious  prosecution,  that  the 
conviction  against  the  accused  (plaintiff)  was 
quashed  bv  reason  of  a  proviso  in  the  statute 
creating  the  offence  excusing  the  act  charged. 
The  evidence  of  a  witness  taken  before  a 
magistrate  on  a  criminal  charge  is  admissible 
in  an  action  for  malicious  prosecution  fonnde<i 
on  that  charge,  where  the  witness,  at  the 
time  of  the  trial,  is  dead.  Peck  v.  Peck,  S5 
N.  B.  Reps.  484. 

Reasonable    and    Probable    Canse — 

Malice — Information  Bad  in  Law — Assistance 
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in  Prosecution  for  Criminal  Offence — Special 
Damages.^ — ^The  defefndant  went  before  a 
justice  of  the  peace  with  the  intention  of 
laying  an  information  against  the  plaintiff 
for  stealing.  The  justice  prepared,  and  the 
defendant  swore  to,  an  information  for  *'un- 
lawfuUy  taking  the  defendant's  calf  into  his 
(plaintiff's)  possession.'*  The  plaintiff  ap- 
peared before  the  justice  and  was  held  to  bail 
to  appear  for  trial.  The  defendant  honestly 
believed  the  calf  to  be  his.  but  not  that  plain- 
tiff was  guilty  of  a  theit;  he  believed  him 
guilty  of  some  criminal  offence.  The  Crown 
prosecutor  examined  thcf  papers  sent  up  by 
the  magistrate,  and,  without  having  had  an 
interview  with  defendant,  laid  a  charge  of 
theft.  The  defendant,  then  becoming  aware 
that  the  charge  was  theft,  assisted  in  endea- 
vouring to  secure  a  conviction,  but  the  plain- 
tiff was  acquitted.  The  Judge  trying  an 
action  for  malicious  prosecution  found  that 
the  defendant  was  actuated  by  malice  both 
in  laying  the  charge  and  in  aiding  in  the 
prosecution : — Held,  that  the  defendant  with- 
out reasonable  and  probable  cause  laid  the  in- 
formation before  the  justice  as  for  an  indict- 
able offence,  and  procured  the  plaintiff  to  be 
prosecuted  for  theft  before  the  Court,  and 
was  liable  in  damages  to  the  plaintiff.  2. 
That  an  action  will  lie  where  the  procedure 
is  criminal '  in  form,  though  the  charge  be 
bad  in  law.  3.  That  the  defendant  was  liable 
for  the  part  he  took  in  prosecuting  the 
charge  before  the  Court.  Fitijohn  v.  Mac- 
Kinder,  9  C.  B.  N.  S.  505,  followed.  4. 
That  the  defendant,  having  '^set  the  stone 
rolling,"  was  responsible  for  the  consequences, 
inasmuch  as  he  had  not.  as  he  should  have 
voluntarily  done,  informed  the  Crown  pro- 
secutor of  the  facts.  5.  That  amounts  paid 
by  plaintiff  to  witnesses  attending  the  trial 
of  the  criminal  charge,  for^  subpoenas  and 
serving,  for  counsel  fees,  for  expenses  of  him- 
self and  wife  attending  such  trial,  for  ex- 
penses of  himself  and  nis  servant  attending 
the  preliminary  examination,  should  be  al- 
lowed as  special  damages.  Powell  v.  Hilt- 
gen,  5  Terr.  L.  R.  16. 

Reasonable    and    Probable    Came — 

Nonsuit — Search  Warran  t — Theft — Informa- 
tion— AmendmenLI — A  dog  having  been 
claimed  by  the  plaintiff  and  taken  from  the 
defendant,  the  latter  stated  the  facts  to  a 
magistrate,  who  drew  an  information  that 
plaintiff  did  '^unlawfully  have  and  keep  in 
his  possession  and  take  away  a  black  collie 
dog,  the  property  of  the  complainant,"  which 
was  sworn  to  by  the  defendant.  The  magis- 
trate issued  a  search  warrant,  under  which 
a  constable  took  the  dog  out  of  the  plaintiff's 
possession.  The  constable  then  laid  an  in- 
formation against  the  plaintiff  in  the  same 
terms  as  the  former  one,  and  the  plaintiff 
was  summoned.  Before  the  magistrate  the 
plaintiff's  counsel  objected  that  the  informa- 
tion and  summons  did  not  charge  the  plain- 
tiff with  any  offence,  and  at  the  request  of 
the  defendant  and  his  counsel  the  informa- 
tion was  amended  by  inserting  the  words 
"steal  and  take  away."  The  magistrate  dis- 
missed the  charge.  In  an  action  for  mali- 
cious prosecution: — Held,  that  the  defendant, 
having  fairly  stated  the  facts  to  the  magis- 
trate, was  not  liable  in  damages  for  the  erro- 
neous view  of  the  magistrate  that  he  had 
jurisdiction  to  issue  the  search  warrant,  nor 
for  summoning  the  plaintiff  apparently  to  dis- 
pose of  the  question  as  to  the  property  in 
the  dog : — Held,  also,  that  there  was  evidence 


that  the  defendant  assented  to  the  alteration 
charging  the  plaintiff  with  the  crime  of  theft 
and  his  prosecution  on  tiiat  charge,  and  that 
the  defendant  was  not  justified  in  charging 
the  plaintiff  with  having  stolen  the  dog,  be- 
cause he  believed  the  dog  was  his  own; 
that  the  real  quesftion  was  not  whether  he 
believed  that  the  plaintiff  had  stolen  him,  that 
is,  taken  him  witnout  any  belief  that  he  had 
the  right  to  take  him;  and  that  the  trial 
Judge  should  have  left  the  case  to  the  jury, 
telling  them  that,  if  they  found  that  the  de- 
fendant had  authoriied  the  charge  of  theft 
and  honestly  believed  when  the  amendment 
was  made  that  the  plaintiff  had  stolen  his 
dog,  they  should  find  for  the  defendant; 
otherwise  they  should  find  for  the  i^aintiff; 
the  case  should  not  have  been  tak^i  from 
the  jury  upon  the  ground  that  reasonable 
and  probable  cause  for  a  criminal  prosecu- 
tion nad  been  shewn;  and  a  new  trial  was 
ordered.  Pring  v.  Wyatt,  23  Oca  "N.  191, 
5  O-  L.  R.  305,  2  O.  W.  R.  22.  321. 

Reasonable    and    Probable    Ganao — 

Question  for  Court — ^ETvidence — Reasonablei. 
belief  in  truth  of  charge — ^Malice — Motive — 
Honest  attempt  to  ascertain  tme  facts. 
Wainwright  v.  Villetard  (N.W.T.)^  2  W.  L. 
R.  242. 

Reasonable    and    Probable    Camse — 

Statements  of  Witness  in  Court — 'Defamation 
— Malice — Termination  of  Prosecutton.l — Tike 
defendant  and  a  c9mpanion  were  occupying 
a  bed  room  in  the  plaintiff's  hotel.  During 
the  night,  the  plaintiff  entered  the  room  ana 
searched  the  pockets  of  both  defendant  and 
his  companion,  and  then  took  the  defendant's 
pocket  book  from  his  coat  pocket  and  com- 
menced to  examine  the  papers  contained 
therein.  The  defendant  got  up  and  accused 
the  plaintiff  of  robbing  him,  and  he  afteiv 
wards  laid  a  complaint  to  that  effect  before 
a  justice  of  the  peace.  The  criminal  case 
had  not  terminatea  when  the  plaintiff  brought 
the  present  action  of  damages  for  malicious 
prosecution: — Held,  that  the  defendant  had 
reasonable  and  probable  cause  for  laying  the 
complaint,  and  acted  in  good  faith  and  with- 
out malice.  A  person  pannot  be  sued  for 
damages  bv  reason  of  anything  said  by  him 
while  testifying  as  a  witness  before  a  court  of 
justice,  when  he  states,  in  answer  to  ques- 
tions put  to  him,  what  he  honestly  believes 
to  be  true,  and  is  acting  in  good  faith.  To 
establish  a  cause  of  action  for  malicious  pro- 
secution, it  must  be  shewn  that  the  prosecu. 
tion  has  terminated.  In  an  action  for  dam- 
ages for  malicious  prosecution  it  is  for  the 
plaintiff  to  prove  want  of  reasonable  and 
probable  cause,  and  malice,  which  he  had 
not  done  in  the  present  case;  on  the  contrary, 
the  defendant  had  proved  that  there  was  rea- 
sonable and  probable  cause.  Renaud  v. 
Guenette,  Q.  R.  25  S.  C.  310. 


MAUCIOITSLY  EHIINO  CATTLE. 


See  Crimikal  Law. 


XALPBACTICE. 


See    Medicine   and    Suboert — ^Pleading. 
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MANDAMTTS. 

Comity  Conrt  Jndge  —  Appeal  from 
Oonviction — Decision  on  Legal  Merits — Re- 
fusal to  Hear  Evidence,} — A  conviction  was 
made  by  two  justices  of  the  peace,  under 
the  Summary  Conviction^  Act  of  Bi'itish 
Columbia  and  amending  Acts,  for  a  breach 
of  the  Highway  Regulation  Act.  An  appeal 
was  taken  from  the  conviction  to  the  County 
Court  of  Yale,  and  the  appeal  came  on  to  be 
beard  before  the  Jud^e.  The  amendment  to 
the  Summary  Convictions  Act  passed  in  1901 
provides  that  '"in  every  case  of  appeal  from 
any  summary  conviction  or  order  made  be- 
fore any  justice,  the  Court  to  which  such 
appeal  is  made  shall,  notwithstanding  any 
defect  in  such  conviction  or  order,  and 
notwithstanding  that  the  punishment  im- 
posed or  the  order  made  may  be  in  excess 
of  that  which  might  lawfully  have  been 
imposed  or  made,  hear  and  determine 
the  charge  and  complaint  upon  which  such 
conviction  has  been  made  upon  the  merits," 
etc.  The  conviction  in  question  was  hope- 
lessly bad  on  its  face,  and  on  the  appeal  com- 
ing on  to  be  heard  a  motion  was  made  to 
quash  it.  For  the  respondents  it  was  argued 
that  the  Judge  under  the  seNition  above  quoted 
must  hear  evidence  and  try  the  case  de  novo 
in  any  event.  After  hearing  argument  on  this 
question,  the  Judge  gave  judgment  on  the 
legal  merits^  allowing  the  appeal  and  quash- 
ing the  conviction  with  costs.  Application 
was  thereupon  made  to  the  Supreme  Court 
to  grant  a  mandamus  to  the  Judge  to  enter 
continuances,  hear  evidence,  and  determine 
the  appeal  on  the  merits: — Held,  following 
Regina  v.  Justices  of  Middlesex,  46  L.  J.  M. 
C.  225,  2  Q.  B.  D.  516,  that  the  Court  had 
no  power  to  interfere  by  mandamus,  there 
having  been  a  decision  by  the  County  Court 
Judge  on  the  legal  merits;  that,  as  the  Judge 
had  heard  argument  on  the  question,  and 
given  a  decision  on  the  legal  merits,  the  Court 
had  no  ri^ht  to  decide,  or  inquire  whether 
such  decision  was  right  or  wrong.  In  re 
Strange  and  Oellatly,  24  Occ.  N.  199. 

Court  Stenof^aplier — Copy  of  evidence 
taken  at  criminal  trial — Allegation  that  copy 
furnished  incomplete.  Rex  v.  Campbell  (Y. 
T.),  2  W.  L.  R,  223. 

Eleotiom  Act»  R.  8.  M.  1002  e.  52 — 

Revising  Officer — Duties — Board  of  Registra- 
tion Fundus  O^Mo.l — ^A  revising  officer  ap- 
pointed to  revise  ana  close  the  lists  of  elec- 
tors under  the  Manitoba  Election  Act,  R.  S. 
M.  1902  c.  52,  although  directed  by  the  board 
of  registration  to  hold  his  sittine  for  that 
purpose  on  a  certain  day  and  between  cer- 
tain hours,  has  power  to  continue  the  sit- 
ting to  a  later  hoar  and  on  a  subsequent  day 
or  days  if  necessary,  to  enable  him  to  hear 
and  dispose  of  all  applications  brought  before 
him.  Where,  however,  it  was  shewn  that, 
before  the  hearing  of  the  application  for  a 
mandamus  to  the  revising  officer  to  compel 
him  to  re-open  his  court  for  the  purpose  of 
hearing  further  applications  to  be  placed 
on  the  lists,  he  had,  pursuant  to  s.  92  of  the 
Act,  transmitted  the  list  of  electors  and  all 
books  and  papers  to  the  chairman  of  the 
board  of  registration,  and  that,  before  the 
final  argument  of  the  motion,  the  chairman 
had,  pursuant  to  s.  97  of  the  Act,  sent  the 
xevised  lists  to  the  King's  printer,  and  the 
books,  documents,  and  other  papers  to  the 
clerk  of  the  executive  council : — Held,   that 


tUe. issue  of  a  mandamus  to  the  revising  offi- 
cer as  asked  for  should  be  refused,  as  it  would 
be  fruitless  and  futile,  and  both  he  and  the 
board  of  registration  were  functi  officio.  Rex 
V.  Bishop  of  London,  1  Wils.  11,  Rex  v. 
Bishop  of  Exeter,  2  East  4(36,  and  Rex  v. 
Bateman,  4  B.  &  Ad.  553,  followed.  In 
re  Bonnar,  23  Occ.  N.  251;  Rex  v.  Bonnar^ 
14  Man.  L.  R.  407. 

Mnnioipal  Corporation  —  Statutory 
Duty — Prerogative  Writ — Summary  Applica- 
tion— Action — Affidavits.] — ^When  a  public 
body  is  required  to  perform  a  statutory  duty 
at  the  instance  of  one  entitled  to  call  for 
such  performance,  the  practice  in  England 
is  to  mov^  summarily  for  the  prerogative 
writ  of  mandamus,  according  to  the  pre- 
scribed procedure  in  the  Crown  office.  But 
in  this  province  all  the  divisions  have  co- 
ordinate jurisdiction;  and  the  practice  in 
cases  of  the  pi*erogative  writ  is  assimilated  to 
that  in  ordinary  applications  of  a  summary 
nature:  see  Rules  1084.  1090,  1091,  1092. 
And  where  a  meritorious  application  was 
made,  in  «an  action  for  a  mandamus  to  com- 
pel a  city  corporation  to  levy  a  special  rate 
for  library  purposes  under  the  Public  Lib- 
raries Act,  R.  S.  O.  c.  232,  it  was  directed 
that  the  affidavit  should  be  re-sworn  and  in- 
tituled as  in  an  application  (not  in  an  action) 
for  the  prerogative  writ.  Toronto  Public 
Library  Board  v.  City  of  Toronto,  21  Occ.  N. 
79,  19  P.  R.  329. 

Police  BCagistrate — Jurisdiction — Infor- 
mation—Criminal offence — Municipal  election 
— Offence  at.  Re  Rex  v.  Mehan,  1  O.  W.  R. 
136,  248.  3  O.  L.  R.  567. 

Police  l£asi*tratc — Sentence — Ontario 
Liquor  Act,  1902 — Voting  on — Personation — 
Information — Deputy  Returning  Officer — 
Prosecutor — Applicant  for  Mandamus — fif*o- 
fti«.] — At  the  voting  upon  the  Ontario  Liquor 
Act,  1902,  the  defendant  presented  himself 
at  a  polling  place  and  asked  for  a  ballot  in 
the  name  of  another  person,  whereupon 
before  the  defendant  had  left  the  polling 
place,  one  Stewart  laid  an  information  be- 
fore the  deputy  returning  officer  charging 
the  defendant  with  personation,  and  on  this 
information  the  deputy  issued  his  warrant, 
under  which  the  defendant  was  arrested  and 
brought  before  a  police  magistrate.  The 
deputy  then  laid  an  information  against  the 
defendant  for  personation,  and  the  defend- 
ant was  tried  by  the  magistrate,  convicted 
and  sentenced : — Held,  that,  having  regard  to 
the  provisions  of  R.  S.  O.  1897  c.  10  (made 
applicable  by  s.-s.  (5>  of  s.  91  of  the  On- 
tario Liquor  Act,  1902).  the  information 
which  gave  the  magistrate  jurisdiction  was 
that  laid  by  Stewart;  and  the  deputy  re- 
turning offcer  had  no  status  to  apply  for  a 
mandamus  to  the  magistrate  to  impose  a  dif- 
ferent sentence.  Per  Britton.  J.,  that  a  man- 
damus could  not  be  granted  for  that  purpose. 
In  re  Denison,  Rex  V.  Oase,  23  Occ.  N. 
279.  6  O.  L.  R.  104.  2  O.  W.  R.  152,  512. 

To  Connty  Court  Jndgc — Judgment 
Debtor — Arrest — Disclosure — Order  for  Dis- 
charge,]— ^The  order  provided  for  by  60  V. 
c.  28,  s.  15,  is  a  substitute  for  the  remedy 
by  writ  of  mandamus,  and  it  will  therefore 
be  granted  only  in  cases  where  mandamus 
will  lie.  In  discharging  or  refusing  to  dis- 
charge a  debtor  who  has  made  a  disclo- 
sure under  59  V.  c.  28  s.  7,  the  Judge  or 
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other  officer  ig  acting  judicially  and  not  min- 
isterially ;  therefore  the  Court  refnaed  to 
make  an  order  under  s.  15  commanding  the 
Judge  of  a  County  Court  to  discharge  a 
debtor  who  had  made  a  disclosure  before  him. 
E9  p.  Keerson,  35  N.  B.  Reps.  233. 

To  Mnnioipal  Oorporation — Projection 
over  Hiffhtoau — Demohtion — Ditoreiion,] — A 
mandamus  to  order  the  demolition  of  a  pro- 
jection over  a  city  street  should  be  asked 
against  the  city  corporation,  and  not  against 
one  of  its  officers.  2.  To  justify  the  issuing  of 
mandamus  in  a  similar  case,  the  complainant 
must  shew  a  particular  act  of  neglect  of  duty 
on  the  part  of  the  city,  involving  a  real  in- 
justice and  damage  to  him.  3.  Mandamus  is 
not  strictly  demandable  as  of  right,  but  may  be 
issued  or  withheld  in  the  discretion  of  the 
Court  Petiigrew  v.  BaiUargi,  Q.  R.  20  8. 
C.   173. 


XAHDATE. 

See  Bankbuptcy  and  Insolvenct- 

— Courts 
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MAHITOBA  ELECTION  ACT. 

See  Mandamus. 


MAHITOBA  GRAIN  ACT. 

Applioation  for  Cars — Order  Book — 
Distribution  of  Cars — Elevators — Loading 
Platforms,"} — ^The  Dominion  statute  63  &  64 
V.  c.  25,  amending  the  Gkneral  Inspection 
Act,  R.  S.  C.  1886  c.  99,  enacts  (schedule) 
that  the  whole  of  Manitoba  and  the  North- 
west Territories,  and  that  portion  of  On- 
tario wetet  of  and  including  the  then  existing 
district  of  Port  Arthur,  should  be  knovm 
as  the  Inspection  District  of  Manitoba.  The 
Manitoba  Grain  Act  (the  short  title  of  63 
&  64  V.  c.  39,  intituled  "an  Act  respecting 
the  grain  trade  in  the  Inspection  District  of 
Manitoba"),  contains,  as  indicated  by  sub- 
headings, provisions  respecting  a  warehouse 
commissioner — elevators  and  terminal  ware- 
houses—country elevators^  flat  warehouses, 
and  loading  platforms  —  commission  mer- 
chants— general  provisions.  This  Act  is 
amended  by  2  Edw.  VII.  c.  19: — Held,  on 
admission  of  counsel,  where  a  farmer  who  is 
not  an  elevator  owner,  lessee,  or  operator, 
has  grain  stored  in  a  special  bin  in  a  farm- 
ers' elevator  at  a  railway  station  wheref  grain 
is  shipped  and  has  also  grain  stored  in  an- 
other elevator  at  the  same  point  in  common 
with  other  grain,  for  which  he  holds  stor- 
age tickets,  that  it  is  not  a  violation  of  tbe 
Manitoba  Grain  Act  for  the  station  agent  to 
refuse  to  recognize  such  farmer  as  an  appli- 
cant, or  to  recognize  his  order  in  the  order 
book  for  a  car  or  cars  to  ship  his  grain. 
(2)  Where  a  farmer  has  made  order  for  cars 
in  the  order  book  at  the  station,  and  all 
applicants  for  cars  who  had  made  order  prior 
to  his  order  in  such  book,  had  each  obtained 
one  car,  but  the  cars  so  distributed  were 
not  sufficient  to  fill  the  orders  of  such  prior 
applicants,  while  the  farmer  had  not  yet  been 
allotted   a   car   by   reason   of   the   snortagei 


and  the  agent,  out  of  the  next  lot  of  cars 
which  arrived,  refused  to  award  the  farmer 
a  car,  but  there  being  a  sufficient  number  of 
prior  applicants,  whose  orders  had  not  been 
entirely  filled,  to  exhaust  such  next  lot  of 
cars,  awarded  out  of  such  cars  one  to  each 
of  such  prior  applicants,  who  had  already 
received  one  car — that  this  was  a  violation 
of  the  Act.  (3)  If  each  of  the  prior  appli- 
cants as  above  mentioned  had  been  supplied 
with  one  car  at  the  time  when  the  farmer 

gve  his  order,  but  on  the  day  previous  to  the 
rmer*8  application  there  had  been  a  sur- 
plus of  cars  after  each  prior  applicant  had 
been  given  one  car,  and  the  agent,  in  the  dis- 
tribution of  the  surplus  oars  had  begun  with 
the  first  applicant  and  distributed  the  cars 
so  far  as  they  would  go,  giving,  two  or  three 
to  each  of  the  prior  applicants,  but  their 
order  nevertheless  remained  unfilled,  and  if 
on  the  day  of  the  farmer*s  application  addi- 
tional cars  arrived  to  be  loaded,  and  the 
agent  declined  to  allot  a  car  to  the  farmer, 
but  allotted  a  car  to  each  of  the  prior  appli- 
cants, thus  exhausting  the  supply — that  this 
was  not  a  violation  of  the  Act.  (4)  Where 
a  farmer  having  grain  to  ship  made  order  for 
one  car  in  the  order  book,  requiring  it  to  be 
placed  at  the  loading  platform  for  the  pur- 
pose of  being  loaded,  and  the  agent  allotted 
a  car  to  each  of  the  elevator  companies  hav- 
ing elevators  at  the  same  station,  but  whose 
oiders  were  subsequent  to  those  of  the  far- 
mer— ^that  this  was  a  violation  of  the  Act. 
Rew  V.  Benoit,  5  Terr.  L.  R.  442. 

See  Gbiminal  Law. 


MANSIAirOHTEE. 


See  ORnciNAL  Law. 


KABINE  INSITRANCE. 


See    INSUBANCU. 


MABITDEE  LAW, 


See   Ship. 


MABEET  FEES. 


See  (Criminal  Law. 


XABEIAOE. 

Competency   of  Protevtant   mMater 
to  Marry  two  Roman  Catliolics  —  In- 

validitii  of  Ecclesiastical  Decrees,"]  —  The 
plaintiff,  who  had  been  baptised  and  had 
made  his  first  communion  as  a  member  of 
the  Roman  Catholic  church,  was  married  to 
the  defendant,  who,  at  one  time  at  least,  had 
also  professed  the  same  religious  belief,  by 
a  minister  of  a  Protestant  denomination,  by 
virtue  of  a  license  issued  in  the  regular  form 
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nnder  the  hand  and  seal  of  the  Lieutenant- 
Governor.  Subsequently  the  plaintiff  applied 
to  die  ecclesiastical  court  of  the  diocese  in 
which  he  resided  for  a  decree  pronouncing 
the  marriage  null,  on  the  ground  that  ac- 
cording to  law  two  Roman  Catholics  could 
only  be  married  by  a  Roman  Oatholic  priest. 
This  decree  was  granted,  and  the  decision  of 
the  court  was  confirmed  on  appeal  to  Rome. 
The  plaintiff  asked  by  this  action  that  the 
pretended  marriage  should  be  declared  null 
as  to  its  civil  effects;  and  that  the  Court 
should  recognize  and  affirm,  and  give  full 
force  and  effect  to,  the  ecclesiastical  decree: 
— ^Held,  that,  even  if  both  parties  were  Ro- 
man Catholics  at  the  date  of  the  marriage 
ceremony  in  question,  yet,  according  to  law, 
their  marriage  could  be  vaJidly  solemnized  by 
a  Protestant  minister;  and  (2)  that,  accord- 
ing to  law,  the  sentence  of  the  ecclesiastical 
tribunal,  so  far  as  it  pretended  to  annul  the 
marriage  in  question,  was  void,  as  no  ecclesi- 
astical court  had  competence  or  jurisdiction 
to  pronounce  the  annulment  of  a  marriage 
tie.  Delpii  v.  CoU,  21  Occ.  N.  307,  Q.  R. 
20  S.  C.  338. 

Deelaratlon  of  Nullity — Evadinp  Laws 
of  Province  of  Quebec — Celehration  hy  Per- 
son not  Authorized — €hurch  Lair.] — A  mar- 
riage celebrated  by  a  priest  or  minister  pro- 
fessing a  faith  other  than  that  to  which  the 
parties  belong,  is-  void.  2.  If,  before  the  com- 
ing into  force  of  the  Civil  Code,  any  church 
whatever  has  established  for  its  members  a 
rule  in  restraint  of  marriage,  and  a  marriage' 
is  celebrated  contrary  to  the  law  decreeing 
such  restraint,  the  Court  must,  upon  an  ac- 
tion brought  to  declare  the  marriage  void,  and 
upon  proof  of  such  restraint,  declare  the  mar- 
riage void  for  civil  purposes  only.  3.  In  this 
case  the  parties  (Roman  Catholics)  having, 
during  their  minority,  and  without  the  con- 
sent of  their  parents  or  the  publication  of 
banns,  left  their  domicil  in  the  province  of 
Quebec  in  order  to  go  to  be  married  before 
a  Protestant  minister  in  the  United  States 
of  America,  such  marriage  is  void  on  ac- 
count of  having  been  contracted  in  fraud  of 
the  law  and  before  a  functionary  who  was 
not  a  cur€  of  the  domicil  of  either  of  the 
parties.  Durocher  v.  Degri,  21  Occ.  N.  393, 
Q.  R.  20  S.  C.  456. 

Eoclesiastieal  Iia^rs — Judicial  Notice — 
Action  for  Separation  —  Plea  of  Nullity  of 
Marriage.l — Where  the  defendant,  by  his  plea 
to  an  action  for  separation  from  bed  and 
board,  alleges  the  nullity  of  his  marriage  with 
the  plaintiff,  but  does  not  ask  that  the  nullity 
be  judidallv  pronoitnced,  the  Court  cannot 
take  his  allegations  into  consideration.  2. 
The  recognition,  by  art  127,  C.  C,  of  cer- 
tain impediments  to  marriage,  has  not  the 
effect  of  obliging  the  Courts  of  the  province 
of  Quebec  to  take  judicial  notice  of  the  eccle- 
siastical laws  which  establish  them,  and  there- 
fore the  existence  of  such  laws  must  be  al- 
leged and  proved  by  those  who  desire  to  take 
advantage  of  them.  De  Grandmont  v.  La 
Soci^td  des  Artisans  Canadiens-Francais  de 
la  C»t6  de  Montr^l,  Q.  R.  16  S.  C.  532,  fol- 
lowed.   Smith  V.  Cook,  Q.  R.  24  S.  C.  469. 

Liegitiaiaey  of  Offspring  —  Condition 
of  Territories  in  1S78 — Presumption  of  Mar- 
riage— Bvidence.l — In  the  year  1878  a  white 
man  and  an  Indian  woman,  domiciled  in  the 
North- West  Territories,  entered  into  a  con- 
tract of  marriage  per  verba  de  preesenti  in 


the  Territories,  without  a  cermony  of  any 
kind,  and  cohabited  as  man  and  wife  uilnl 
the  former's  decease: — ^Held,  in  view  of  the 
legal  provisions  for  the  organization  of  the 
Territories  and  the  actual  condition,  with  re- 
ference to  the  facilities  for  the  solemnization 
of  marriage,  at  least  in  the  portions  of  the 
Territories  m  the  vicinity  of  the  contracting 
parties'  place  of  residence,  that  there  was  not 
a  legally  valid  marriage.  In  bigamy  cases, 
strict  proof  of  marriage  is  required;  a  differ- 
ent rule  prevails  in  legitimacy  cases,  where 
strict  proof  of  the  marriage  of  the  parents 
is  not  required,  but  may  be  presumed  from 
cohabitation  and  repute;  but  where  the  evi- 
dence shews  the  actual  terms  upon  which 
the  parents  were  cohabiting  and  the  facts 
relied  upon  as  constituting  the  marriage,  no 
such  presumption  can  arise.  Re  Sheran,  4 
Terr.  L.  R.  83. 

Ollleer     Competent     to     Celebrate — 

Power  of  Court  to  Order,] — ^The  Court,  or  a 
Judge,  has  no  authority  to  order  an  officer 
competent  to  celebrate  a  marriage  to  do  so, 
unless  such  officer  is  properly  brought  before 
the  Court  or  Judge.  Ewp,  Fiset,  6  Q.  P.  R. 
42. 

Widow  of  Deceased  Brother — Valid- 
ity —  Legitimacy  . —  Presumption  —  WtM.] 
— ^The  testator  was  married  on  the  30th  June, 
1855,  to  the  widow  of  his  deceased  brother; 
she  survived  the  testator.  In  1884  and  1885 
the  testator  was  living  with  another  woman 
as  his  wife: — Held,  that  the  validity  of  the 
marriage  between  the  testator  and  the  widow 
of  his  deceased  brother  could  not  be  disputed 
after  the  death  of  the  testator;  and  the  pre- 
sumption arising  from  the  testator's  rela- 
tionship with  another  woman  was  rebutted 
by  the  fact  of  his  lawful  wife  being  then 
alive;  and  the  appellants,  the  children  of 
the  testator  and  the  other  woman,  were  not 
legitimate  and  had  no  locus  standi  to  appeal 
from  a  judgment  establishing  a  document  as 
the  will  of  the  testator.  Hodgins  v.  McNeil, 
9  Or.  305,  and  Re  Murray  Canal,  6  O.  R. 
685,  approved.  Kidd  v.  Harris,  22  Occ.  N. 
25,  3  O.  L.  R.  60,  1  O.  W.  R.  141. 


UABBIAOE  SETTLEMENT. 

See  Husband  and  Wife — ^Pabtition. 


UABRIED  WOHAN. 

See  Husband  and  Wife. 


HABBIED  WOHAN'S  FBOFEBTT 

ACT. 

See  DiSTBiBunoN  of  Estates  —  Husband 
AND  Wife — Limitation  of  Actions. 


HABBIED  WOHAN'S  BEAI  ESTATE 

ACT. 

See  DowEB. 
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ll^STER  AND  SERVANT. 

I.  Contract  of  Hibing  and  Dismissal 
OF  Sebvant,  951. 

II.  INJUBY  TO  Servant  by  Neqlioence  of 
JMasteb,  95o. 

III.  Wages,  9&2, 

IV.   iNJUBY  TO  THIBO  PeBSON  BY  SeBVANT, 

993. 
V.  Secbet  Pbofits  of  Sebvant,  997. 
VI.  Otheb  Cases,  998. 


I.  Contbact  of  Hiking  and  Dismissal  of 

Sebyant. 

Absentee  of  Notiee  —  Misconduct — Pre- 
judice,]— In  order  that  an  employee  may  be 
discharged  without  notice,  his  conduct  must 
be  such  as  to  cause  a  prejudice  to  his  em- 
ployer, or  to  give  the  latter  reasonable  cause 
to  fear  that  he  will  suffer  a  prejudice  by  rea- 
son of  the  acts  of  the  former.  Millan  v.  Do- 
minion Carpet  Co,,  Q.  R.  22  S.  G.  234. 


Agent  of  Crown  —  Liahilitif  of — Evi- 
dence.}— ^The  defendant,  the  principal  of  an 
industrial  school,  an  employee  of  the  Do- 
minion Government,  entered  into  and  signed 
in  his  own  name  a  written  agreement  en- 
gaging the  plaintiff  for  a  certain  period  in 
a  certain  employment.  The  factory  in  which 
the  plaintiff  was  employed  being  destroyed 
bv  fire,  and  the  plaintiff  thrown  out  of  em- 
ployment, he  sued  the  defendant  for  wrong- 
ful dismissal: — Held,  that  evidence  of  the 
capacity  in  which  the  defendant  entered  into 
the  agreement  and  the  other  surrounding  cir- 
cumstances was  admissible.  It  appearing  that 
the  defendant  acted  merely  as  agent  for  the 
government : — Held,  that  the  defendant  was 
not  liable.  Bocs  v.  Hugonnard,  4  Terr.  L. 
R.  69. 

Breaeh — Damages  —  Action  before  Ex- 
piration of  Term — Pleading  —  Condition  Pre- 
cedent.]— The  plaintiff,  who  had  been  en- 
gaged from  one  year  from  August,  1902,  by 
the  defendants,  at  a^  monthly  salary,  was  dis- 
imissed  wrongfully,  as  the  jury  found,  in 
December.  He  sued  for  damages  for  breach 
of  contract,  and  the  action  was  tried  in 
May,  1903 :— Held,  that  the  plaintiff  was  en- 
titled to  recover  damages  covering  the  unex- 
pired term  of  his  engagement.  The  state- 
ment of  claim  alleged  a  contract  of  hiring 
the  plaintiff  as  superintendent  of  a  mill, 
arising  from  two  letters,  without  setting  them 
out  and  without  alleging  the  continuance 
of  the  construction  of  the  mill,  which  was  one 
of  the  conditions  stated  by  tb^  defendants 
in  their  second  letter.  The  defence  denied 
the  allegations  in  the  statement  of  claim  and 
alleged  that  the  contract  was  contained  in 
the  second  letter: — Held,  that  it  was  not 
necessary  for  the  plaintiff  to  prove  the  con- 
tinuance of  the  construction  of  the  mill. 
Hopkins  v.  Oooderham,  24  Occ.  N.  104,  10 
B.  a  R.  250. 

Breaeh  —  Servant  leaving — Consent  of 
master — Servant  inducing  master's  customers 
to  leave  him — Improper  use  of  books — ^Induc- 
ing workmen  to  leave — Conversion  of  goods 
— -Money  advanced  by  master  on  faith  of  con- 
tinuance of  employment — Set-off.  Trehil- 
cock  V.  Burton,  3  O.  W.  R.  314,  679. 


Contract  —  Jury — Damages — Nondirec- 
tion.     i^mith  v.  Bloomfield,  2  O.  W.  B.  481. 

Daa&acea — Future  Commissions,]  —  The 
plaintiff  was  engaged  by  the  defendants  to 
act  as  their  selling  agent  for  a  defined  term, 
and  he  was  to  receive  a  defined  salary  and 
commission  at  a  defined  rate  upon  sales 
effected.  Before  the  expiration  of  the  term 
he  was  dismissed  without  cause,  sales  to  a 
large  amount  having  up  to  that  time  been 
effected  by  him: — Held,  that,  in  estimating 
the  damages  to  which  he  was  entitled,  the 
commission  on  sales  which  there  was  reason- 
able grounds  to  think  might  have  been  effected 
during  the  unexpired  portion  of  the  terms, 
should  be  taken  into  consideration.  Judg- 
ment of  Ferguson,  J.,  4  O.  L.  R.  350,  22  Oc& 
N.  372.  1  O.  W.  R.  566,  reversed.  Laishley 
V.  OooU  Bicycle  Co.,  23  Occ.  N.  304,  6  O. 
L.  R.  319,  2  O.  W.  R,  780. 

DUniU— 1  without  Notiee  —  Proof  of 
custom — Damages — Costs.  Oould  v.  Michigan 
Central  R.  W.  Co.,  5  O.  W.  R.  583. 

Eleetion  to  Treat  Contaraot  aa  Re- 
■einded — ^Previous  action  for  wages — Judg- 
ment— Estoppel.  Doherty  v.  Vancouver  Oas 
Co.  (B.  C),  1  W.  L.  R.  252. 

Finding*  of  Jury.] — Wistcell  v.  IngXis, 
3  O.  W.  R.  477. 

Oronnda  for  Diamiasal.]  —  French  v. 
Lau^son,  5  O.  W.  R.  217. 

Grounds  for  Dismiasal —  Justification. 
Oourmanif  v.  Manitoba  Club  (Man.),  1  W. 
L.  R.  175. 

Jnatilloation  —  Incompetency — ^Master  of 
ship^Damage  to  ship— Employment  of  pilot. 
McMaugh  v.  Hamilton  and  Fort  William 
^Navigation  Co.,  3  O.  W.  R.  791. 

Jnatilleation — 'Neglect  of  Duties — Insol- 
ent Language  —  Condonation — Evidence,] — 
The  notice  of  appointment  of  plaintiff  as  jani- 
tor of  a  public  school  provided  for  payment  of 
the  stipulated  salary  monthy,  on  presentment 
of  a  certificate  from  the  principal  of  the 
school  that  the  duties  of  the  janitor  bad  been 
satisfactorily  performed: — Held,  that  a  certi- 
ficate from  the  principal  of  the  satisfactory 
performance  of  duties  condoned  any  previous 
irregularity,  misconduct,  or  neglect  of  plain- 
tiff which  properly  came  under  the  cognisance 
of  the  principal.  Nevertheless,  evidence  of 
such  previous  acts  might  be  given  to  shew 
that  the  act  which  led  directly  to  the  dis- 
missal was  not  a  solitary  instance,  but  that 
the  employee  had  been  habitually  guilty. 
Non-compliance  with  the  printed  regulations 
furnished  the  plaintiff  as  to  the  duties  re- 
quired of  him  in  respect  to  sweeping,  dusting, 
etc.,  and  impertinent  and  insulting  language 
used  towards  members  of  the  board  of  school 
commissioners,  afforded  sufficient  ground  for 
the  immediate  dismissal  of  the  plaintiff  from 
his  position.  Cook  v.  Halifax  School  Com^ 
missioners,  35  N.  S.  Reps.  405. 

Justification  —  Wrongful  Accusation  — 
Knoicledge  of.] — ^Where  a  servant,  upon  un- 
founded suspicion,  endeavoured  to  make  his 
fellow-servants  believe  that  his  master  had 
committed  a  criminal  offence: — ^Held,  that 
the  master  was  justified  in  dismissing  his  ser- 
vant.    Held,    alsoi    that   though   the   master 
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may  have  been  unaware  of  these  acts  of  his 
servant  at  the  time  of  dismissing  him,  he 
was  entitled  to  rely  upon  them  as  a  defence  to 
an  action  for  wrongful  dismissal.  Semble.  it 
was  sufficient  to  justify  the  dismissal  that 
the  servant  falsely  informed  customers  of  the 
master  that  he,  the  servant,  had  been  placed 
in  his  position  by  other  persons  for  the  pur- 
IN>se  of  "straightening  out  the  business." 
McOeorge  v.  Ross,  5  Terr.  L.  R.  116. 

Manager  of  Reatauraat  —  Length  of 
Notice — Reasonahle  Notice — Damages — Other 
Employment.] — The  rule  requiring  a  month's 
notice  to  be  given  to  terminate  the  engage- 
ment of  a  domestic  servant  does  not  apply  to 
the  case  of  the  manager  of  a  restaurant.  The 
latter  is  only  entitled  to  reasonable  notice, 
having  regard  to  the  nature  of  the  employ- 
ment and  the  surrounding  circumstances,  and 
to  entitle  him  to  recover  damages  for  dis- 
missal, it  must  appear  that  he  not  only  en- 
.deavoured  to  get  similar  employment  else- 
where and  failed,  but  that  he  acted  reasonably 
in  that  behalf.  Lamherton  v.  Vancouver  Tem- 
perance Hotel  Co,,  11  B.  C.  R.  67. 

Master  and  Ser^aat  Ordi&anoe— 7m- 

proper  Dismissal  of  Servant  —  Additional 
Wages  for — Justice  of  the  Peace  —  Jurisdic- 
tion.}— A  bar-*tender  employed  by  an  hotel- 
keeper  at  a  monthly  salai^  from  the  Isc 
December^  became  temporarily  incapacitated 
through  illness  on  the  5th  June,  and,  pro- 
curing a  substitute,  left  the  hotel,  returning 
to  work  again  on  the  10th,  whereupon  he  was 
discharged  by  his  employer,  being  paid  $10 
for  wages  up  to  the  time  he  left.  He  claimed 
the  balance  of  two  months'  wages  for  im- 
proper dismissal,  and  on  an  information 
before  a  justice  of  the  peace  under  the 
Master  and  Servant  Ordinance  (C.  O.  1898, 
c  50,  8.  90),  was  awarded  five  days'  further 
wages  from  the  5th  to  the  10th,  the  date 
of  dismissalj  and  an  additional  month's 
wages  expressed  to  be  in  lieu  of  notice: 
— H'eld,  on  appeal  from  this  order,  that 
the  hotel-keeper  was  not  entitled  to  dis- 
charge the  bar-tender,  under  the  circum- 
stances, without  notice;  also  that  the  latter 
was  entitled  to  be  paid  wages  up  to  the 
time  of  his  dismissal.  But  held  further,  that 
the  justice  had  no  jurisdiction  under  the  Ordi- 
nance to  order  payment  of  the  additional 
month's  wages,  which  could  not  be  said  to 
be  wages  due,  but  damages  for  improper  dis- 
missal. Ooode  V.  Downing,  5  Terr.  L.  R. 
505. 

PublioatloiL  of  Sehool  Books  by 
Master — Production  and  adaptation  by  ser- 
vantr— Original  work — Property  and  benefit  of 
master — Conflicting  evidence — Profits.  Camp- 
hell  V.  Oeorge  N,  Morang  d  Co.  {Ltd.),  4  O. 
W.  R.  321,  6  O.  W.  R.  901. 

Reseiasion  —  Continuance  in  employment 
-Abandonment — Part   payment    of    commis- 


sion.    Banfield  v.  Hamilton  Brass  Co..  1  O. 
W.  R.  293. 

Serraat  LeaTiiiK  Employmeiit — Wages 
—  Breach  —  Damages.]  —  A  servant  whose 
wages  are  payable  periodically  and  who  is 
dismissed  from  his  master's  employment  for 
good  cau^,  or  leaves  without  justifiable  cause, 
after  one  of  such  periods  has  passed,  is  never- 
theless entitled  to  recover  any  unpaid  wages 
accrued   up  to  the  end  of  the  last  of  such 


periods ;  a  right  of  action  accrues  at  the  lapse 
of  each  of  such  periods.  The  master  has 
only  the  right  to  recover  damages  against  the 
servant  for  breach  of  his  contract.  Taylor 
v.  Kinsey,  4  Terr.  L.  R.  178. 

Share  of  Profits  of  Busiaess — Sale  of 
Business.] — The  plaintiff  and  the  defendant 
entered  into  a  contract  of  hiring  ailcl  service, 
which  was  to  continue  for  a  year  unless  the 
plaintiff's  business  was  disi>osed  of  before 
that  time,  and  the  defendant  was  to  be  pai«l 
a  certain  sum  each  week,  and  also,  at  the  end 
of  the  year,  a  percentage  of  the  net  profits 
of  the  business: — Held,  that  the  sale  of  the 
business  before  the  expiration  of  the  year 
did  not  deprive  the  defendant  of  his  right  to 
the  percentage  of  the.net  profits  up  to  that 
time,  but  that  he  had  no  interest  in  the  assets 
of  the  business,  and  therefore  no  right  to  a 
percentage  of  the  profits  made  by  the  plaintiff 
on  the  sale  of  the  assets.  In  re  Sims  and 
Harris,  21  Occ.  N.  230,  1  O.  L.  R.  445. 

Statute  of  Frauds — Quantum  Meruit — 
Dismissal.]  —  Hield,  following  Giles  v.  Mc- 
Ewen,  11  M.  L.  R.  150,  that  *where  a  con- 
tract of  hiring  is  not  enforceable  by  reason 
of  the  Statute  of  Frauds,  inasmuch  as  it  is 
not  to  be  performed  within  a  year  of  the 
making  thereof,  the  servant  is  entitled  to  re- 
cover on  a  quantum  meruit  where  he  is  dis- 
missed without  justifiable  cause.  Justifiable 
grounds  for  dismissal  discussed.  Rose  v. 
Winters,  4  Terr.  L.  R.  353. 

Termination  hf  Notice — Incapacity  of 
Servant — Permanent  Disability — Findings  of 
Jury — Weight  of  Evidence.] — ^Where  a  con- 
tract for  service  provided  that  it  could  be 
terminated  by  either  party  giving  the  other  a 
month's  notice  therefor,  or  by  the  employer 
paying  or  the  employee  forfeiting  a  month's 
wages: — Held,  reversing  the  judgment  in  36 
N.  S.  Reps.  158,  that  illness  of  the  employee 
by  which  he  is  permanently  incapacitated 
from  performing  his  service  would  itself  ter- 
minate the  contract: — Held,  also,  Killam,  J., 
dissenting,  that  an  illness  terminating  in  the 
employee's  death,  and  during  the  whole  period 
of  which  he  is  incapacitated  for  service,  is  a 
permanent  illness,  though  both  the  employee 
and  his  physician  believed  that  it  was  only 
temporary.  By  a  rule  of  the  employer  an  em- 
ployee was  only  to  be  paid  for  the  time  he 
was  actually  on  duty.  One  of  the  employees 
had  accepted  and  signed  a  receipt  for  a 
month's  wages,  from  which  the  pay  for  two 
days  on  which  he  was  absent  from  duty  was 
deducted,  and  his  conversations  with  other 
employees  shewed  that  he  was  aware  of  the 
rule,  but  no  formal  notice  of  the  same  was 
ever  given  him.  He  died  after  a  long  illness, 
and  his  executrix  brought  an  action  for  his 
wages  during  such  period,  and  the  jury  found 
on  the  trial  that  he  did  not  continue  in  the 
employ  after  notice  of  the  rule  and  acquies- 
cence in  the  terms  thereof: — ^Held,  that  such 
finding  was  against  evidence  and  must  be  set 
aside.  Dartmouth  Ferry  Commission  v. 
Marks,  24  Occ.  N.  167,  34  S.  C.  R.  366. 

Waces — Monthly  Rate  —  Entire  Contract 
—  Servant  Leaving  Employment  —  Justifica- 
tion.]— It  was  found  as  a  fact,  on  contradic- 
tory evidence,  that  the  plaintiff  hired  with  the 
defendant  at  $18  for  the  first  month,  and,  if 
each  party  was  satisfactory  to  the  other,  for 
$20  for  the  whole  working  season  including 
the  first  month,  and  that  the  wages,  though 
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fixed  with  reference  to  the  months,  were  pay- 
able only  at  the  end  of  the  period  of  hiring. 
The  plaintiff  after  working  for  some  months 
left,  and  sued  for  the  wagQS  for  the  nomber 
of  months  he  had  worked,  less  the  wages  for 
the  first  month,  which  had  been  paid: — Held, 
that  the  contract  was  an  entire  one  and  that 
the  plaintiff  could  not  succeed.  Nature  of 
behaviour  of  master  towards  servant  justify- 
ing the  servant  in  leaving,  discussed.  Owen 
V.  Jamet,  4  Terr.  L.  JEL  174. 

Wroas^nl  Dismissal  —  Contract  of 
hiring  —  Construction  —  Statute  of  Frauds. 
Glenn  v.  Rudd,  1  O.  W.  K.  116,  3  O.  L.  R. 
422. 


Wron^fliui   Dismissal   of    Serrant  — 

Juttificatton — €Hround9 — Misconduct  —  fifolt- 
citor's  Letter — Negligence  or  Incompetence- 
Condonation.]  —  Plaintiff  entered  into  an 
agreement  with  defendants  containing  a 
clause  permitting  the  defendants  to  instantly 
dismiss  the  plaintiff  from  their  employment 
if  he  was  found  guilty  of  disobedience  to 
orders,  theft,  drunkenness,  or  other  miscon- 
duct. Plaintiff  did  a  particular  job  so  im- 
perfectly thai  it  was  unmerchantable.  De- 
fendants made  him  do  the  job  over  and 
deducted  $1.45  from  his  wages,  being  6  hours' 
pay.  Plaintiff  employed  a  solicitor  to  write 
defendant  a  letter  demanding  repayment  of 
the  $1.45.  Defendant  requested  plaintiff  to 
withdraw  the  letter.  Plamtiff  refused.  De- 
fendant thereupon  paid  the  $1.45  and  dis- 
charged him:— ^Held,  it  was  not  disobedience 
to  orders  to  complain  through  his  solicitor, 
and  was  awarded  damages.  Clarke  v.  Capp, 
5  O.  W.  R.  174,  0  O.  U  R.  192. 


II.  INJUBT  TO  Servant  bt  Nbouoence  or 

Masteb. 

Aetloa  under  .'Workaten's  Com- 
pensatloa  Aot— Defence — Particulars.  St. 
Amand  v.  Interstate  CongoUdated  Mineral 
Co.,  2  O.  W.  R.  252. 

Breach  of  Factories  Aot — Questions  for 
jury  —  Costs.  Ackemecht  v.  McBrine,  6  O. 
W.  R.  720. 

Bvlldlnc — Defective  Condition  of  Appli- 
ances—  Knowledge  of  Master — Company — 
Officer  of — Admissions  by — Evidence — Onus 
— Nonsuit,] — ^The  plaintiff  was  a  labourer 
working  for  the  defendants  in  the  erection  of 
an  elevator.  He  was  directed  by  a  super- 
intendent of  the  work,  to  go  upon  a  planking 
which  answered  the  purpose  of  a  scaffolding 
iu  an  excavation  made  for  the  purpose  of 
piscing  therein  the  leg  of  the  elevator.  The 
planking  gave  way  while  the  plaintiff  was  on 
it,  and  he  was  precipitated  to  the  bottom  of 
the  excavation,  sustaining  injuries.  It  was 
contended  that  the  plaintiff  had  knowledge 
of  the  defective  construction  and  unsafe  con- 
dition of  the  scaffolding  through  J.,  their 
secretary-treasurer.  It  was  not  shewn  that 
J.  assumed  to  give  orders  to  the  men,  or 
directions  as  to  the  practical  work  which  was 
going  on ;  but  there  was  evidence  that  he  was 
standing,  with  his  hands  in  his  pockets,  look- 
ing down  into  the  excavation  on  the  morning 
of  the  accident,  and  that  on  former  occasions 
he  had  been  seen  to  call  D.  on  one  side  and 
say  something  to  him,  which  no  one  over- 
beard.  There  was  no  evidence  that  the  per- 
sons employed   by   the   defendants  were   not 


proper  and  competent  persons,  or  that  the 
materials  used  were  faulty  or  inadequate; 
nor  was  there  any  evidence  that  the  defend- 
ants had  any  better  means  of  knowing  of  the 
danger  than  the  plaintiff: — ^Held,  that  the 
onus  was  on  the  plaintiff,  and  he  had  not 
made  out  a  case  to  be  submitted  to  the  jury. 
Evidence  was  given  of  an  admission  made  by 
J.  to  the  plaintiff,  after  the  accident,  as  to 
the  defective  condition  of  the  scaffolding  and 
the  defendants'  knowledge  of  it: — ^Held,  that 
he  had  no  authority  to  make  admissions  on 
behalf  of  the  defendants,  an  incorporated  com- 
pany. WUson  V.  Botsford-Jenks  Co.,  22  Occ 
N.  95. 

Carnal  works — Dangerous  place-r**  Way  " 
— Workmen's  Compensation  Act — Negligence 
of  superintendent  —  Workman  confonning  to 
order»--Contributory  negligence.  Birmingham 
V.  Larkin,  5  O.  W.  R.  549. 

Caiise  of  Accident — Injury  to  Servant — 
Evidence — Negligence.] — ^Administrator  of  the 
estate  of  John  Wilson  the  younger,  brought 
action  to  recover  damages  for  the  death  of  the 
latter  from  injuries  received  by  him  while  in 
the  employment  of  defendants  at  Merrltton, 
owing,  as  alleged,  to  the  unsafe  and  defective 
condition  of  a  hoist  in  defendants*  mill.  The 
jury  found  that  the  deceased  came  to  his 
death  through  a  defective  elevator;  that  there 
was  negligence  of  defendants  in  not  having 
a  guard  and  not  having  sufficient  light;  that 
the  deceased  was  not  guilty  of  any  act  which 
contributed  to  his  death;  and  assessed  plain- 
tiff's damages  at  |700.  There  was  evidence 
that  the  approach  to  the  hoist  shaft  was  un- 
guarded, and  that  the  hoist  was  defectively 
constructed  in  that  it  had  no  catch: — ^Held, 
that  defendants  were  liable,  notwithstanding 
that  there  was  no  direct  evidence  of  how  the 
deceased  was  injured.  Kerwin  v.  Canadian 
Coloured  Cotton  Mills  Co.,  28  O.  R.  73,  25 
A.  R.  36,  29  S.  C.  R.  478,  distinguished. 
Groves  v.  Wimborne,  [1898]  2  Q.  B.  402, 
followed.  Wilson  v.  Lincoln  Paper  MiUs  Co., 
4  O.  W.  R.  521,  25  Occ.  N.  14,  9  O.  L..  R. 
119, 

Collapse  of  Bulldlag — Liability — Owner 
— Tenant.] — ^The  plaintiff  was  employed  by 
the  defendant  as  a  storeman.  The  building  in 
which  the  latter  carried  on  his  business 
collapsed,  and  the  defendant  was  carried 
down  in  the  debris  and  was  severely  injured. 
He  brought  this  action  for  $3,000  damages, 
claiming  l4hat  the  defendant  knew  of  the 
faulty  construction  of  the  building,  and  that 
he  had  overloaded  it.  The  defendant  denied 
that  he  knew  of  any  defect,  or  that  he  had 
overloaded  the  building.  Both  parties  ad- 
mitted that  the  building  collapsed  because  of 
inherent  defects: — Held,  that  the  defendant 
had  not  overloaded  the  building;  and  that, 
therefore,  since  under  art.  1066  the  owner  of 
a  building  is  responsible  for  damages  caused 
by  its  defects,  the  action  should  have  been 
brought  against  the  proprietor  of  the  building, 
and  not  against  the  defendant,  who  was  only 
a  lessee,    uulude  v.  Benoit,  21  Occ.  N.  82. 

Common  Iaw  lilabllltj — Defective  sys- 
tem— Findings  of  jury — ^Workmen's  Compen- 
sation Act.  Crraham  v.  International  Har- 
vester Co.,  5  O.  W.  R.  613. 

Condition  of  devator-^ur^.  Traplin 
V.  Canadian  Woolen  Mills  (LimUed),  2  O. 
W.  R.  380. 
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Contraot  mm  to  Idability  —  Railway 
Company  —  Provident  Society  —  Rele<ise  of 
Claim  —  Bights  of  Widow — Nullity— Indem- 
nity or  Satisfaction — Motion  for  Judgment — 
Peremption,} — ^1.  The  provisions  of  art.  494, 
O.  C.  P.,  are  not  on  pain  of  nullity,  and 
failure  to  move  for  judgment  in  accordance 
with  the  Terdlct  of  a  special  jurv  until  after 
the  lapse  of  the  time  prescribed  by  this 
article,  does  not  deprive  the  party  of  the  right 
to  a  judgment,  unless  the  action  itself  has 
been  declare!  perempted  for  failure  to  pro- 
ceed there  during  two  years.  2.  A  railway 
company  cannot,  under  a  contract  between 
their  employee  and  an  insurance  and  provi- 
dent society,  in  consideration  of  an  annual 
subscription  to  such  society,  be  exempted  from 
responsibility  for  damages  caused  by  neglect 
and  failure  on  their  part  to  complv  with  a 
duty  imposed  on  them  by'  law  for  the  safety 
of  passengers  and  employees,  e.g.,  equipment' 
of  the  cars  with  efficient  brakes,  such  stipula- 
tion being  without  effect  under  s.  243  of  the 
Railway  Act  of  Canada,  51  V.  c.  29.  3.  The 
right  of  the  widow  and  other  relatives  under 
art.  1056,  0.  C,  is  not  a  representative  on^, 
but  is  independent  of  that  of  the  injured  per- 
son, and,  therefore,  even  if  an  agreement  sti- 
pulating immunily  from  responsibility  for 
damages  caused  by  faute  loiirde  were*  valid 
as  regards  the  injured  person,  it  would  be 
without  effect  as  regards  his  widow  or  other 
persons  having  rights  under  art.  1056,  C.  O. 

4.  An  agreement  exempting  a  party  from 
responsibility  for  damages  caused  by  his  gross 
n^ligence,  or  faute  lourde.  is  null  and  void, 
as  being  contrary  to  public  order.  5.  The 
words  'Mndemnily  or  satisfaction,"  in  art. 
1056,  G.  C,  imply  compensation  by  the  per- 
son responsible  for  the  damage  suffered,  and 
not  a  payment  made  under  a  contract  with  an 
insurance  society.     Judgment   in   Q.   R.   21 

5.  G.  346  affirmed.  Grand  Trunk  R,  W,  Co, 
V.  MUlery  Q.  E.  12  K.  B.  1, 

Coatxilnitory  N^gllsenoe  —  Action  by 
Widow — Pleading — Reply  —  RaUwa^^,!  —  In 
an  action  for  damages  by  the  widow  of  a  rail- 
way company  for  the  death  of  her  ^husband, 
where  the  defendants  plead  that  the  victim 
took  no  steps  to  protect  his  own  train,  as 
required  by  the  rules  and  regulations  of  the 
company,  and  that  such  negligence  was  the 
determining  cause  of  the  accident,  it  is  not 
legal  for  the  plaintiff  to  reply  that  the  de- 
ceased *'had  done  all  that  was  customary 
for  the  employees  of  the  said  railway  com- 
pany defendant,"  and  such  allegation  being 
too  vague  will  be  rejected  on  an  inscription 
in  law.  Leakey  v.  Orand  Trunk  R.  W.  Co,, 
5  Q.  P.  R.  350 

Oontriliiitory  Neslisenee  —  Evidence — 
Mine,} — In  an  action  to  recover  damages  for 
negligence  causing  the  death  of  the  plaintiff's 
son,  a  workman  employed  in  defendants'  mine, 
the  defence  of  contributory  negligence  was 
raised.  The  cause  of  death  was  the  breaking 
away  from  its  fastening  of  a  car,  used  for  the 
purpose  of  hauling  coal  up  a  slope  leading 
from  the  mine.  The  evidence  shewed  that  the 
fastening  used  to  attach  the  car  to  the  rope 
was  fit  for  the  purpose  for  which  it  was  em- 
ployed, and  that  it  was  in  good  condition; 
also  that  the  deceased  was  on  the  "haulage 
way,**  where  the  accident  occurred,  contrary 
to  orders,  there  being  a  "  travelling  way  "  by 
which  workmen  were  required  to  go  up  and 
down: — ^Held,    that    the    plaintiff   could    not 


recover.     Howie  v.   Dominion   Coal  Co,,  37 
N.  S.  Reps.  111. 

Contributory  NoKliKenoe  —  Proximate 
^use  —  Voluntary  incurring  of  risk — Work- 
men's Compensation  Act — New  trial — Jury. 
Cameron  v.  Douglass ^  5  O.  W.  R.  35. 

Contributory  NeKliKonee — Volenti  non 
fit  injuria  —  Findings  of  jury  —  Nonsuit. 
KeiUer  v.  John  Inglis  Co.,  6  O.  W.  R.  334. 

Contributory  NeKUgenoe — Pleading  -^ 
Particulars — Damages — Allegations  Concern- 
ing,]— A  master  who  alleges  that  an  accident 
caused  to  a  workman  in  his  employment  is 
due  to  the  latter's  own  want  of  care,  atten- 
tion, and  skill,  may  be  ordered  to  give  parti- 
culars shewing  in  what  such  want  of  care, 
attention,  and  skill  consists.  2.  A  plaintiff 
claiming  damages  for  an  injury  may  allege 
that  he  is  married  and  the  father  of  a  family,, 
since  his  obligations  to  his  wife  and  children 
must  be  taken  into  consideration  in  assessing 
the  damages.  Lahossi^re  v.  Montreal  Light, 
Heat,  and  Power  Co.,  6  Q.  P.  R.  410. 

Contribntonr  JX^^U^uee— Railway  — 
Workman  on — Neglect  oflRules — Cause  of  In* 
jury,} — ^A  rule  of  the  defendants  required  the 
display  of  a  blue  signal  (blue  flag  by  day  and 
blue  light  by  night)  while  a  car  .was  being 
repaired  on  the  track.  Solely  in  consequence  of 
the  failure  of  the  plaintiff,  an  employee  of  the 
defendants,  to  comply  with  this  rule  a  train 
backed  down  while  he  was  working  at  a  car 
on  the  track,  and  he  was  injured: — Held, 
that  the  plaintiff  had  no  claim  for  compensa- 
tion under  the  circumstances.  CoutUe  v. 
Grand  Trunk  R,  W,  Co.,  Q.  R.  23  S.  C.  242. 

Contributory  NeKliseneo  —  Unsatisfa4^ 
tory  verdict — ^New  trial.  Reid  v.  Paul,  3  O. 
W.  R.  821. 

DaniAses — Pleading  —  Financial  Circum- 
stances of  Parties,]  —  A  plaintiff  claiming 
damages  from  his  employers,  on  account  of 
an  accident  while  at  work,  may  allege  his 
poverty  and  the  illness  of  his  wife,  but  not 
the  pecuniary  standing  of  his  employers. 
Desrosiers  v.  Wighton,  6  Q.  P.  R.  429. 

Dang^erons  Maobine — Absence  of  Guard 
—  Contributory  Negligence.]  —  The  plaintiff 
was  employed  by  the  defendant  to  "edge" 
boards  at  a  machine  known  as  a  jointer, 
which  consisted  of  two  revolving  knives  about 
sixteen  inches  wide  driven  by  steam  power, 
set  in  and  projecting  slightly  above  the  sur- 
face of  an  iron  table  about  three  feet  high 
and  eight  feet  long.  The  knives  were  not 
guarded,  and  it  was  proved  that  a  guard  could 
have  been  used ;  that  without  one  the  machine 
was  dangerous ;  and  that  the  def endant*s  fore- 
man knew  this.  The  workman  as  he  edged 
each  board  stood  it  on  end  against  the  table 
at  his  left  hand  for  removal  by  other  work- 
men. One  of  the  boards,  owing  either  to  the 
vibration  of  the  machinery,  or  to  a  knock 
given  to  it  by  another  workman,  fell  upon  the 
plaintiff's  arm  and  forced  his  hand  upon  the 
knives,  and  he  was  seriouslv  injured: — ^Held, 
that  the  absence  of  a  guard  was  a  defect  in 
the  machine ;  that  the  foreman's  knowledge  of 
this  defect  and  failure  to  remedy  it  consti- 
tuted negligence  for  which  the  defendants 
were  liable;  that  the  absence  of  the  guard 
and  not  the  placing  of  the  board  against  the 
table  was  the  proximate  cause  of  the  accident ; 
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and  therefore  that  the  plaintiff  was  entitled  to 
damages,  (jtodwin  y,  Netocombe,  21  Occ.  N. 
228.  1  O.  L.  R.  525. 

Daaseroiui  Madhine— A(«ence  of  Ouard 
Required  hy  Law  —  Order  of  Factory  In- 
spector— Damages — Quantum.^  —  The  owner 
of  a  factory  who,  contrary  to  law  and  the 
directions  of  the  factory  inspector,  fails  to 
guard  a  dangerous  machine  with  appliances 
which  will  protect  the  operator  thereof,  is 
guilty  of  negligence,  and,  if  this  negligence 
is  the  cause  of  an  accident,  is  liable  to  the 
person  injured  in  damages  for  the  injury.  An 
assessment  of  S1,000  damages  for  an  injury 
consisting  in  the  loss  of  three  fingers  and 
the  stiffening  of  the  index  finger  of  one  hand, 
in  the  case  of  a  workman  aged  20,  is  not 
excessive.  Judgment  in  Q.  R.  26  S.  C.  535 
affirmed.  Dearosiers  v.  St.  Laurence  Furni- 
ture Co.,  Q.  R.  27  S.  C.  73. 

DaaserouB  Maeliinery — Precautions  — 
Negligence  of  fellow  workmen — Jury  —  Dam- 
ages. Myers  v.  Sault  8te.  Marie  Pulp  and 
Paper  Co.,  1  O.  W.  R.  280,  3  O.  L.  R.  600. 


_  *oiui  Objects  —  Precautions — No- 
tice of  Action — Time — Knotcledge.]  —  Any 
person  who  uses  dangerous  objects  in  any  in- 
dustry or  manufacture  must  take  the  greatest 
possible  care  to  prevent  accidents  by  adopting 
all  the  means  and  inventions  known;  and 
where  it  is  proved  that  such  precautions  have 
not  been  taken,  the  owner  of  the  industry 
is  responsible  for  injuries  to  workmen  arising 
from  the  dangerous  machinery*  2.  The  no- 
tice required  in  certain  cases  previous  to  the 
bringing  of  an  action  for  a  tort  or  quasi-tort 
is  in  time  and  will  be  considered  sufficient  if 
it  has  been  served  as  soon  as  the  plaintiff  has 
knowledge  of  the  facts  which  give  him  a  right 
of  action.  City  of  Montreal  v.  Oosney,  Q.  R. 
13  K.  B.  214. 

Daaeerous  Place — Cause  of  death — Infer- 
ence— Negligence — Jury.  Griffiths  v.  Hamil- 
ton Electric  Light,  etc.,  Co.,  2  O.  W.  R.  694, 
6  O.  L.  R.  296, 

Danserous  Place — ^Guard — Factories  Act 
— Defect  in  way  —  Workmen's  CJompensation 
Act — Jury.  Colhoume  v.  Hamilton  Steel  and 
Iron  Co.,  2  O.  W.  R.  548. 

Danserous  Ways,  Works,  Etc.  —  In- 
spection— Evidence — Presumptions  —  Appeal 
— Reversal  of  Findings  of  Fact.] — While  at 
work  in  the  pit  of  an  asbestos  mine,  the  pit 
foreman  was  killed  by  a  loose  rock  falling 
upon  him  from  the  wall  of  the  pit.  Some 
time  before  the  accident,  after  setting  off  a 
blast,  tiie'wall  had  been  inspected  by  a  com- 
I)etent  person  under  the  personal  direction 
of  the  pit  foreman  himself,  and  the  particular 
spot  from  which  the  loose  rock  fell  tested  by 
sounding  and  prying  with  a  crowbar,  and 
judged  to  be  safe.  In  an  action  to  recover 
damages  the  Courts  below  inferred  from  the 
evidence  that  the  wall  of  the  pit  had  been 
allowed  to  remain  in  an  unsafe  condition,  and 
held  the  defendants  responsible  on  account  of 
negligence  in  this  respect.  On  appeal  to  the 
Sunreme  Court  of  Canada: — Held,  reversing 
theihidgment  appealed  from,  Qirouard,  J.,  dis- 
secting, that,  as  an  inspection  had  been  duly 
made  by  competent  persons  using  their  best 
judgment  in  the  honest  discharge  of  their 
duty,   who   reported   the   wall   to   be   secure, 


there  could  be  no  negligence  imputed  to  the 
company  in  that  respect,  although  it  after- 
wards appeared  that  there  had  been  error  in 
judgment  or  in  the  manner  in  which  the 
inspection  was  performed; — Held,  also,  Gir- 
ouard,  J.,  dissenting^  that  where  there  is 
evidence  that  makes  it  unnecessary  to  draw 
inferences  or  rely  upon  presumptions  from 
facts  proved,  the  findings  of  two  Courts  below 
which  have  acted  upon  such  inferences  or  pre- 
sumptions, should  be  reversed.  Oirard  v. 
Canadian  Asbestos  Co.,  25  Occ.  N.  96 ;  Cana- 
dian Asbestos  Co.  v.  Oirard,  36  S.  C.  R.  13. 

Danceroiis  Work  —  Accident — Inexperi- 
enced Workman  —  Infant — Superintendence — 
Instruction.']  —  The  employer  owes  to  his 
workman,  in  the  execution  of  his  work,  all 
the  protection  which  a  father  owes  to  his 
child,  and  ought  to  take  the  necessary  pre- 
cautions to  avoid  accidents  which  may  happen 
to  his  workmen,  even  by  reason  of  their  im- 
prudence, inexperience,  and  want  of  skill; 
he  is  liable  not  only  as  regards  habitual 
dangers,  but  also  as  regards  possible  acci- 
dents, and  is  responsible  for  an  accident 
which  happens  to  a  workman  in  the  course  of 
dangerous  work,  which  he  has  ordered  him  to 
do,  especially  when  the  workman  is  an  in- 
fant, ignorant  of  the  danger  which  he  incurs, 
and  having  neither  the  prudence  nor  the  ex- 
perience necessary  to  protect  himself.  There- 
fore, in  this  case,  the  foreman  of  the  defen- 
dant company  having  ordered  the  plaintiff^s 
son  (aged  sixteen)  to  do  a  dangerous  piece  of 
work,  without  having  instructed  him  suffi- 
ciently as  to  the  mode  of  doing  it  without 
danger  to  himself,  and  without  having  super-., 
intended  the  work  or  caused  the  workman  to 
be  assisted  by  an  experienced  person,  the  de- 
fendant company  were  liable  for  the  conse- 
quences of  the  accident  which  hap^ned  to 
the  plaintiff's  son  by  reason  of  his  inexperi- 
ence and  his  want  of  skill,  known  to  the  fore- 
man. McCarthy  v.  Thomas  Davidson  Mfg. 
Co.,  Q.  R.  18  S.  C.  272, 

Daaserous  Work  —  Precautions  —  Lia- 
bility.] —  Judgment  of  the  Court  of  King's- 
Bench,  Quebec,  affirming  the  judgment  of  the 
Court  of  Review.  Sub  nom.  Foumier  v. 
Lamoureux,  Q.  R.  21  S.  C.  W,  reversing 
judgment  in  Q.  R.  21  S.  C.  32,  affirmed,. 
Lamoureux  v.  Foumier,  38  S.  C.  R.  675. 

DaJDcerous  Works — Knowledge  of  Mas- 
ter— Workmen^s  Compensation  Act — Liability 
at  Common  Law.] — ^T.,  an  employee  in  a  mill, 
entered  the  elevator  on  the  second  floor  to  go 
down  to  the  ground  floor,  and,  wfiile  he  was 
in  it,  the  elevator  fell  to  the  bottom  of  the 
shaft,  and  he  wrs  injured.  On  the  trial  of 
an  action  against  his  employers  for  damages, 
it  was  proved  that  the  elevator  was  over  20 
years  old;  that  it  had  fallen  before  on  the 
same  day  owing  to  the  dropping  out  of  the- 
key  of  the  pinion  gear,  which  had  been  re- 
placed ;  and  the  jury  fouxid  that  the  yibration 
and  general  dilapidation  of  the  running  gear 
caused  the  key  to  fall  out  again,  oc^sioning 
the  accident :— 'Held,  that  the  defendants  were 
liable  under  the  Workmen's  Compensation 
Act: — Held,  also,  Nesbitt,  J.,  dissenting,  that 
the  defendants  were  negligent  in  not  exer- 
cising due  care  in  order  to  have  the  elevator 
in  a  safe  and  proper  condition  for  the  neces- 
sary protection  of  their  employees,  and  were, 
therefore,  liable  at  common  law.  Per  Nesbitt,. 
J.,  that,  as  the  defendants  had  employed  a- 
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competent  person  to  attend  to  the  working  of 
the  elevator,  they  were  not  liable  at  common 
law  for  their  negligence.  Judgment  of  the 
Goart  of  Appeal,  Traplin  v.  Canadian 
Woollen  Mills  (Limited),  3  O.  W.  R.  416, 
affirmed.  Canadian  Woollen  Mills  (lAmi- 
ied)  V.  Traplin,  25  Occ.  N.  26,  35  S.  C.  R. 
424. 

DaaserouB  Works  —  Ordinary  Precau- 
tions —  Knotoledge  of  Bisk  —  Contrihutory 
Negligence — Voluntary  Exposure  to  Danger,] 
— ^An  employer  carrying  on  hazardous  works 
is  obliged  to  take  all  ordinary  precautions, 
commensurate  with  the  danger  of  the  em- 
ployment, for  the  protection  of  employees, 
and,  where  this  duty  has  been  neglected,  the 
employer  is  responsible  in  damages  for  in- 
juries sustained  by  an  employee  as  the  direct 
result  of  such  omission.  Lapitre  v.  Citizens' 
Light  and  Power  Co.,  29  S.  C.  R.  1,  referred 
to.  In  such  a  case  it  is  not  a  sufficient  de- 
fence to  shew  that  the  person  injured  had 
knowledge  of  the  risks  of  his  employment,  but 
there  must  be  such  knowledge  shewn  as,  in 
the  circumstances,  leaves  no  doubt  that  the 
risk  was  voluntarily  incurred;  and  this  must 
be  found  as  a  fact.  McDougall  v.  Montreal 
Park  and  Istiind  R.  W.  Co.,  25  Occ.  N.  98; 
Montreal  Park  and  Island  R.  W,  Co,  v.  Mc- 
Dougall, 36  S.  C.  R.  I. 

Death — Ahsence  of  Direct  Evidence  as  to . 
Cause  of  Injury — Inference — Case  for  Jury 
— Dangerous  Machinery — Factories  Act.]  — 
The  plaintiff  sued  as  the  personal  representa- 
tive of  her  deceased  husband  to  recover  dam- 
ages for  injuries  sustained  by  him  while  work- 
ing as  a  sawyer  in  the  employment  of  the  de- 
fendants, which,  as  she  alleged,  resulted  in 
his  death,  and  were  caused  by  a  defect  in  the 
condition  or  arrangement  of  a  **jointer"  at 
which  the  deceased  was  working,  the  revolving 
knives  of  which  it  was,  as  she  contended, 
the  duty  of  the  defendants  under  the  Factories 
Act  to  guard,  and  which  were  not  so  guarded. 
There  was  no  direct  evidence  of  the  cause  of 
the  injury : — Held,  that  certain  circumstances 
shewn  afforded  evidence  which,  if  believed, 
warranted  the  inference  being  drawn  that  the 
injuries  to  the  deceased  happened  while  he 
was  in  the  act  of  putting  the  board  through 
the  jointer,  and  that,  owing  to  the  knives  be- 
ing unguarded,  his  fingers,  without  fault  of 
his,  came  in  contact  with  the  revolving  knives 
by  which  the  ends  of  them  were  taken  off. 
Montreal  Rolling  Mills  Co.  v.  Corcoran,  26 
S.  C.  R.  595,  Canadian  Coloured  Cotton  Co. 
V.  Kervin,  2d  S.  C.  R.  478,  and  Wakelin  v. 
London  and  South  Western  R.  W.  Co.,  12 
App.  Cas.  41.  [1896]  1  Q.  B.  196n.,  distin- 
guished: —  Held,  also,  following  Groves  v. 
Wimbome,  [1898]  2  Q.  B.  402,  and  Sault 
Ste.  Marie  Pulp  and  Paper  Co.  v.  Meyers,  33 
S.  C.  R.  23,  that  failure  to  obey  the  direction 
of  the  Factories  Act  as  to  guarding  dangerous 
machinery,  which  results  in  Injury  being 
caused  to  an  employee,  gives  a  right  of  action. 
BUling  v.  Semmens,  24  Occ.  N.  83,  7  O.  L.  R. 
340,  3  O.  W.  R.  17.  Affirmed,  8  O.  L.  R. 
540,  4  O.  W.  R.  J218. 

De»t]i — Action  by  widow  under  Fatal  In- 
juries Act — Cause  of  death — Defective  appli- 
ances —  Absence  of  precautions — Dangerous 
employment — Voluntary  acceptance  of  risk — 
Knowledge  of  master — Knowledge  of  servant. 
Campbell  v.  Ontario  Lumber  Co,,  3  O.  W.  R. 

235. 
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Death  —  Causal  Connection  —  Evidence 
— Conjecture  —  Defect  —  Want  of  Ouard-^ 
Findings  of  Jury,} — ^The  plaintiff's  husband, 
who  was  working  on  a  platform  projecting 
a  few  feet  from  a  gallery  in  the  defendants' 
workship,  fell  from  the  platform  and  was 
killed,  there  being  no  evidence  to  shew  how 
he  fell.  There  was  no  railing  or  guard  to 
the  platform,  but  when  the  deceased  was  last 
seen  he  was  standing  on  the  platform  next 
the  gallery  in  a  place  of  safety,  and  after 
that,  up  to  the  time  when  he  was  found  ly- 
ing on  the  floor,  nothing  had  happened  in 
connection  with  nis  work  to  make  it  neces- 
sary for  him  to  change  his  position: — Hield, 
Meredith,  C.J.,  dissenting,  that  there  was  no 
case  to  go  to  the  jury,  it  being  merely  at  best 
a  matter  of  conjecture  that  the  accident  had 
happened  because  of  the  want  of  a  guar^. 
Brown  v.  Waterous  Engine  Works  Co,,  24 
Occ.  N.  315,  8  O.  L.  R.  37.  3  O.  W.  R.  943. 

Death — Cause  of — Unauthorized  Miscon- 
duct of  Feltow-workman — Findings  of  Jury 
— Irrelevancy  —  Negligence  —  Workmen's 
Compensation  Act — Factories  Act.] — An  ac- 
tion under  the  Workmen's  Compensation  for 
Injuries  Act  by  a  widow  to  recover  damages 
for  the  death  of  her  husband,  caused  by  an 
accident  when  in  the  defendant's  employment. 
The  deceased  was  working  on  the  first  floor 
of  the  defendant's  door  and  sash  factory. 
There  was  an  opening  in  the  floor  through 
which  boards  were  passed  from  the  lower  to 
the  first  floor  when  required.  The  usual  me- 
thod before  and  at  the  time  of  the  accident 
was,  that  wheii  a  number  of  boards  had  to 
be  put  up-staits  a  workman  was  sent  up  to 
stand  by  the  hole  and  receive  each  board  as 
it  was  handed  up  by  a  man  on  the  ground 
floor.  When  only  a  few  boards  were  to  be 
put  up  at  a  time,  the  man  below  would  push 
a  board  up  a  little  way  and  rattle  it  about 
until  some  one  on  the  first  floor  came  for- 
ward and  took  it.  On  the  occasion  of  the 
accident  an  employee  of  the  defendants  en- 
gaged on  the  ground  floor,  finding  three 
boards  standing  with  the  upper  ends  in  the 
opening  above  and  in  the  way  of  his  work, 
pushed  one  up  a  little  way  and  rattled  it. 
No  attention  being  paid,  he  violently  shoved 
a  board  up  so  that  it  shot  through  the  hole 
and  landed  on  the  first  floor.  He  repeated 
this  with  the  second  and  third,  and  the  last 
one  struck  the  deceased  while  walking  past 
the  hole  and  caused  his  death : — Held,  that 
the  defendant  was  not  responsible,  inasmuch 
as  the  act  of  the  employee  which  caused  the 
accident  was^  wholly  unauthorijeed  and  op- 
posed to  the  usual  course,  and  the  defendant 
or  foreman  could  not  be  blamed  for  not  as- 
suming that  any  workman  would  resort  to 
such  unlikely  and  extraordinary  measures  for 
removing  boards  from  the  lower  floor ;  and  the 
findings  of  the  jury  were  irrelevant  and  must 
be  disregarded.  Judgment  of  Britton,  J.,  2 
O.  W.  R.  305,  reversed.  Alexander  v.  Miles, 
24  Occ.  N.  124,  7  O.  L.  R.  103,  3  O.  W.  R. 
109. 

Death  —  Dangerous  employment  —  Fore- 
man— Volenti  non  fit  injuria  —  Findings  of 
jurv — ^Nonsuit  on  undisputed  evidence.  Cam- 
eron V.  Douglas,  3  O.  W.  E-  817. 

Death  —  Dangerous  work  —  Instructions 
of  foreman — Defective  appliances  —  Finding 
of  jury — ^Knowledge  of  danger — ^Voluntarily 
incurring  risk — Workmen's  Compensation  Act. 
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MitcheU  V.  Canada  Foundry  Co,,  3  O.  W.  R. 
907. 

Death  —  Defective  ApplianceB— Construc- 
tion 6^  Deceased — Evidence — Appeal.]  —  In 
an  action  for  damages  by  reason  of  an  acci- 
dent in  a  workshop  causing  the  death  of  a 
man,  where  the  defendant  pleads  that  the 
contract  of  the  deceased  contained  a  stipula- 
tion that  the  scaffolds,  of  which  that  which 
caused  the  accident  was  one,  were  to  be  con- 
structed by  the  deceased  and  his  father,  and 
were  so  constructed,  may  call  witnesses  to 
prove  such  stipulation.  2.  A  judgment  main- 
taining objections  to  the  enqndte  falls  within 
the  cases  enumerated  in  art  46,  C.  P.  Beau- 
doin  V.  Petit,  6  Q.  P.  R.  322. 

Death  —  Defectice  System  —  Immunity 
from  Accident  for  Long  Period.]  —  The  de- 
fendant was  the  owner  of  a  derrick  for  hoist- 
ing coal  from  vessels,  which  was  drawn  up 
by  a  bucket  and  emptied  into  a  hopper  at 
the  top  of  the  derrick.  Under  the  hopper  was 
a  platform  with  an  opening  in  it,  across 
which  there  were  rails  for  a  tram  car,  into 
which  the  coal  was  loaded  when  it  was  de- 
sired to  weigh  it,  the  coal  being  then  dropped 
through  the  opening  into  a  Tower  hopper; 
but  when  the  weigh  car  was  not  in  use,  the 
coal  fell  directly  from  the  upper  hopper 
through  the  opening  into  the  lower  hopper. 
The  sides  of  the  platform  were  three  feet 
nine  inches  from  the  opening,  and  were  not 
fenced  so  as  to  prevent  coal  from  falling  over 
its  edge.  There  was  a  ladder  from  the  cor- 
ner of  the  platform  to  the  ground.^  which, 
though  not  the  ordinary  means  of  access  to 
and  from  the  derrick,  was  being  properly  used 
by  ^  deceased,  one  of  the  employees,  on  his 
way  to  inspect  a  vessel  then  being  unloaded,  i 
when  he  was  struck  on  the  head  and  killed 
by  a  piece  of  coal,  which  had  fallen  from 
the  platform.  The  derrick  had  been  in  use 
for  fifteen  years  without  the  occurrence  of 
any  similar  accident,  or  proof  of  any  coal 
having  previously  fallen  from,  though  occa- 
sionally falling  on,  the  platform.  In  an  ac- 
tion by  the  administrator  to  recover  damages 
by  reason  of  the  death  of  the  deceased: — 
Held,  that  the  unfenced  sides  of  the  plat- 
form were  obviously  a  cause  of  danger,  which  ; 
was  necessarily  increased  by  the  existence  of 
the  rails  across  the  opening  causing  coal  strik- 
ing them  to  be  driven  outward,  and  that  the 
plaintiff  was  therefore  entitled  to  recover. 
Judgment  of  a  Divisional  Court,  2  O.  W.  R. 
396.  affirmed.  Bisnaw  v.  Shields,  24  Occ.  N. 
120,  7  O.  L.  R.  210.  3  O.  W.  R.  112. 

Death  —  Electric  PUint  —  Defective  Ap- 
pliances —  Electric  Shock — Engagement  of 
Skilled  Manager — Contributory  Negligence.] 
— An  electrician  enyiraged  with  the  defendants 
as  manager  of  their  electric  lighting  plant, 
and  undertook  to  put  it  in  proper  working 
order,  the  defendants  placing  him  in  a  posi- 
tion to  obtain  all  necessary  materials  for 
that  purpose.  About  three  months  after  he 
had  been  placed  in  charge  of  the  works  he 
was  killed  by  coming  in  contact  with  an  in- 
candescent lamp  socket  in  the  power  house, 
which  had  been  there  the  whole  of  the  time 
he  was  in  charge,  but,  at  the  time  of  the  acci- 
dent, was  apparently  insufficiently  insulated : 
— Held,  that  there  was  no  breach  of  duty  on 
the  part  of  the  defendants  towards  the  de- 
ceased, who  had  undertaken  to  remedy  the 
very  defects  that  had  caused  his  death,  and 
the  failure  to  discover  them  must  be  attri- 
buted to  him.    The  judgment  appealed  from. 


14  Man.  L.  R.  74,  22  Occ.  N.  266,  ordering  a 
new  trial,  was  affirmed,  but  for  reasons  dif- 
ferent from  those  stated  in  the  Court  below. 
Davidson  v.  Stuart,  24  Occ.  N.  113,  34  S.  C. 
R.  215. 

Death  —  Employers*  Liability  Act — Cause 
of  Injury — 'Scgligence  —  Contributory  Negli- 
gence.]— ^Action  under  the  provisions  of  the 
Employers*  Liability  Act,  by  the  widow  and 
administratrix  of  McN.,  who  was  a  night 
track  walker  in  the  service  of  the  defendants, 
and  whose  duty  was  to  walk  backwards  and 
forwards  on  the  railway  tracks  of  the  defen- 
dants to  see  that  the  tracks  were  clear.  There 
A'as  a  shed  over  the  defendants*  blast  furnace, 
the  roof  of  which  projected  on  each  side  for 
some  distance.  The  tracks  were  under  the 
projecting  roof,  and  persons  walking  along 
the  tracks  would  be  entirely  protected  from 
the  falling  ice  and  snow  from  the  roof.  If 
slag  or  metal  was  being  poured  from  the  fur- 
naces, or  the  trade  was  otherwise  entirely 
obstructed,  the  walker  would  have  to  go  out- 
side the  track  or  take  the  track  on  the  other 
side  of  the  shed.  The  deceased  was  found 
dead  one  morning  about  12  feet  outside  the 
track,  covered  with  pieces  of  ice.  one  arm 
broken  and  with  marks  on  the  back  of  his 
head.  There  was  no  direct  evidence  of  the 
cause  of  the  death  : — Held,  following  Wakelin 
V.  London  and  South  Western  R.  W.  Co.,  12 
App.  Cas.  41,  that  the  facts  proved  were  con- 
sistent equally  with  negligence  by  the  defen- 
dants, contributorv  negligence  by  the  de- 
ceased, and  death  in  circumstances  for  which 
the  defendants  would  not  be  responsible;  and 
the  action  was  dismissed.  McNeil  v.  Domin- 
ion Iron  and  Steel  Co,,  24  Occ.  N.  236. 

Death — Fatal  Accidents  Act — ^Workmen*s 
Compensation  Act — ^Railway — Engine-driver 
— Disobedience  of  rules — Nonsuit.  Holden  v. 
<}rand  Trunk  R.  W.  Co.,  5  O.  L.  R.  301,  2 
O.   W.  R.  80. 

Death — Fatal  Accidents  Act — Workmen*s 
Compensation  Act  —  Pleading  —  Status  of 
Plaintiff  —  Ea^pectation  of  Benefit — Persons 
for  whose  Benefit  Action  Brought.] — No  per- 
son can  sue  under  the  Workmen's  Compensa- 
tion Act,  R.  S.  M.  1902  c.  178,  for  damages 
for  the  death  of  a  deceased  relative,  who 
could  not  sue  under  R.  S.  M.  1902  c.  31,  and 
the  statement  of  claim  must  shew  either  that 
the  plaintiff  is  the  executor  or  administrator 
of  the  deceased  or  that  there  is  no  executor 
or  administrator,  or,  if  there  be  one,  that  no 
action  has  been  commenced  within  six  months 
after  the  death  of  the  deceased  by  or  in  the 
name  of  the  executor  or  administrator;  and 
it  is  not  sufficient  for  the  plaintiff  to  state 
simply  that  he  is  the  father  and  sole  heir- 
at-law  of  the  deceased.  It.  is  necessary  that 
the  statement  of  claim  should  shew  that  the 
plaintiff  had  a  reasonable  prospect  of  future 
pecuniary  benefit  from  the  continuance  of  the 
life  of  the  deceased.  It  Is  not  necessary  in 
every  case,  and  it  was  not  necessary  in  the 
circumstances  of  this  case,  to  allege  that  the 
action  was  brought  for  the  benefit  of  all  per- 
sons entitled  to  claim  damages.  Makarsky  v. 
Canadian  Pacific  R.  W.  Co.,  15  Man.  L.  R, 
53. 

Death  —  Mine  —  Negligence  —  Onus — 
Waiver — Disobedience  of  servant.  Anderson 
V.  Mikado  Oold  Mining  Co.,  3  O.  L.  R.  581, 
1    O.    W.    R.   276. 

Death  —  Negligence  —  Res  ipsa  loquitor. 
Bisnau^  v.  Shields,  3  O.  W.  R.  396. 
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Deatk  •  —  Negligence  of  master — Mine — 
Defective  machinery — Cdntributory  negligence 
— Fatal  Accidents  ^-ct — ^Death  of  widow  of 
servant  after  action.  Adams  v.  Culligarif 
Howe  V.  CulUgan,  1  O.  W.  R.  38. 

Death  —  Neglect  to  Provide  Medical  At- 
tendance.} — .  The  refusal  or  neglect  of  the 
master  to  provide  medical  or  surgical  attend- 
ance for  the  servant  injured  in  his  service  by 
his  alleged  negligence  gives  no  cause  of  action 
where  death  ensues  from  the  injuries.  Ma- 
karsky  v.  Canadian  Pacific  R,  W,  Co.,  15 
Man.  li.  B.  53. 

Death  —  Persona  Entitled  to  Sue  for,] — 
Where  a  i>erson  has  been  injured  by  the  negli- 
gence of  his  employer  and  has  died  as  the 
result  of  his  injuries,  without  having  received 
compensation,  the  right  to  recover  belongs  ex- 
chisively  to  the  persons  mentioned  in  art. 
1056,  C.  C.,  which  is  restrictive  and  ought 
to  be  interpreted  strictly.  8t.  Laurent  v. 
Telephone  Co,  of  Kamouraska^  7  Q.  P.  R. 
293. 

Death  —  Railway — Defective  Appliances,] 
— ^Where  a  car  used  by  a  railway  company 
kills  a  man  who  is  in  charge  of  it.  the  com- 
pany are  responsible  for  the  damages  sus- 
tained by  the  widow  and  children  of  the  de- 
ceased, unless  the  company  can  prove  that 
they  could  not  have  prevented  the  accident. 
2.  where,  as  in  this  case,  the  accident  could 
have  been  avoided  by  using  more  perfect  ap- 
pliances, which  are  easy  to  procure,  as,  for 
example,  automatic  couplers,  compressed  air 
brakes,  etc.,  the  company  are  guilty  of  negli- 
gence in  not  having  these  appliances.  Le- 
may  v.  Quebec  and  Lake  8t.  John  R.  W,  Co,, 
Q.  R.  25  S.  C.  82. 

Death  —  Workmen* s  Compensation  Act — 
Defect,] — ^M.,  proprietor  of  iron  works,  had 
built  an  engine  in  the  course  of  business,  and, 
while  it  was  standing  on  a  railway  track  in 
the  workshop,  a  heavy  dray  standing  near, 
owing  to  the  horses  attached  being  startled, 
was  thrown  against  it,  whereby  it  was  over- 
tamed  and  killed  a  workman  at  a  bench 
three  or  four  feet  away.  On  the  trial  of  an 
action  by  the  administratrix  of  the  work- 
man's estate,  the  jury  found  that  the  acci- 
dent was  due  to  the  negligence  of  M.  in  not 
having  the  engine  properly  braced:  — -  Held, 
that  this  finding  was  justified  by  the  evi- 
dence, and  M.  was  liable  under  the  Work- 
men's Compensation  for  Injuries  Act,  R.  8. 
O.  1897  c.  160 :— ^Held,  also,  that  the  accident 
did  not  occur  through  *'a  defect  in  the  condi- 
tion or  arrangement  of  the  ways,  works,  ma- 
chinery, plant,  buildings,  or  premises  con- 
nected with,  intended  for,  or  used  in  the 
bnsiness  of  the  employer."  King  v.  Miller, 
24  Occ.  N.  263,  Miller  V.  King,  34  S.  O.  R. 
710. 

Death  —  Workmen's  Compensation  Act — 
Notice  of  injury — ^Bxcnse  for  want  of — ^Evi- 
dence— Statement  of  deceased — ^Negligence — 
Cause  of  injury — Jury.  Armstrong  v.  Canada 
Atlantic  R.  W,  Co.,  1  O.  W.-R.  612,  4  O.  L. 
R.  560. 

Defeet  in  ZSiisIa^  —  Consequent  Death 
— Negligence— Workmen's  Compensation  Act 
— Repair  — inspection  —  Reasonable  Care 
— Person ,.  Iittrusted  by  Master  to  Provide 
Proper  AppUanoes — Evidence  for  Jury — New 
Trial,] — ^The  deceased  was  in  the  employment 


of  defendants  as  fireman  on  locomotive  en- 
gine No.  480,  which  was  of  what  is  known 
as  the  "Atlantic"  type,  and  was  provided  with 
arch  flues  or  hot  water  pipes  which  passed 
through  the  fire  box  and  had  their  ends  in- 
serted into  the  hot  water  tank  surrounding 
the  fire  box.  On  I7th  November,  1906,  while 
the  engine  was  on  its  journey  from  Windsor 
to  Niagara  Falls,  one  of  these  tubes  drew 
out  of  the  tank,  with  the  result  that^the  boil- 
ing water  and  steam  from  it  escaped,  and 
the  deceased  was  so  badly  scalded  that  he 
|died  a  few  hours  afterwards,  PlaintiflPa 
case  as  presented  at  the  trial  was:  (1)  that 
the  use  of  arch  flues  or  hot  water  pipes  was 
improper,  because,  as  it  was  attempt^  to  be 
shewn,  it  was  highly  dangerous  to  use  them, 
owing  to  their  being  very  liable  to  draw  our*. 
(2)  that  this  danger  was  increased  by  an  un- 
safe and  improper  method  of  keeping  the  pipes 
in  place,  which  was  adopted  and  in  use  by 
defendants;  and  (3)  that  the  pipe  which  drew 
out  when  deceased  received  his  injuries  was 
insecurely  and  negligently  fastened  into  the 
side  of  the  tank  to  which  it  was  attached. 
It  was  also  alleged  that  defendants  had  not 
made  proper  provision  for  the  inspection  of 
these  appliances;  and  it  was  contended  tl-at,. 
having  regard  to  the  liability  of  the  hot 
water  pipes  to  become  displaced  and  to  draw 
out,  special  care  and  vigilance  should  have 
been  exercised  to  see  that  they  were  always 
in  good  and  efficient  repair  and  condition. 
It  appeared  in  evidence  that  the  pipe  which 
drew  out  when  the  deceased  was  injured  had 
been  put  in,  in  defendants'  workshop,  to  re- 
place one  that  had  become  defective,  bit  it 
was  not  shewn  by  whom  this  was  done  or  in 
what  circumstances  the  engine  was  sent  to 
the  workshop  to  be  thus  repaired.  There  was 
evidence  that  in  making  this  repair  the  pipe 
had  not  been  properly  secured,  and  the  iu- 
ference  might  be  di-awn  that  it  was  owing  to 
this  that  the  pipe  drew  out. : — Held,  "It  was 
clear  at  common  law  that  the  contract  be- 
tween employer  and  employed  involved  on 
the  part  of  the  former  the  duty  of  taking  rea- 
sonable care  to  provide  proper  appliances  and 
to  maintain  them  in  a  proper  condition,  and 
so  to  carry  on  operations  as  not  to  subject 
those  employed  to  unnecessary  risk."  It  was 
also  clear  that  at  common  law  the  employer 
was  not  bound  in  person  to  execute  the  work 
in  connection  with  his  business,  but  he  was 
bound,  if  he  did  not  personally  superintend 
and  direct  the  work,  to  select  proper  and 
competent  persons  to  do  so,  and  to  provide 
them  with  adequate  materials  and  resources 
for  the  work,  and  that,  having  done  this,  he 
had  done  all  that  he  was  bound  to  do.  and 
for  the  negligence  of  the  persons  so  selected 
he  was  not  answerable:  per  Lord  Cairns  in 
Wilson  V.  Merry,  L.  R.  1  Sc.  App.  326,  332. 
One  of  the  duties  flowing  from  that  obliga- 
tion of  the  employer  was  to  take  due  and 
reasonable  care  that  machinery  which,  if  out 
of  order,  would  cause  danger  to  his  employee, 
was  safe  and  in  such  a  condition  that  the 
employee  could  use  it  properly  without  in- 
curring unnecessary  danger.  What  was  due 
and  reasonable  case  was  a  question  of  degree 
in  each  case  and  depends  upon  the  nature  of 
the  machinery,  its  liability  to  get  out  of  or- 
der, and  the  danger  incurred  by  the  employee 
if  he  was  suffered  to  use  it  when  not  in  a 
condition  to  be  safely  used:  Murphy  v.  Phil- 
lips. 24  W.  R.  649,  35  L.  T.  N.  S.  477.  The 
employer  who  omits  to  discharge  this  obli- 
gation to  his  employee,  either  by  performing 
it   personally  or   by   employing  a   competent 
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person  to  do  it,  was  liable  at  common  law  to 
answer  in  damages  to  bis  employee   (unless 
the   employee   himself   knew   of   the   aefect) 
for  any  injury  happening  to  him  owing  to  a 
defect    in    the    condition    of    the    machinery 
which,  by  reasonable  examination  from  time 
to  time,   might  have   been   discovered.     The 
purpose  of  s.-s.  1  of  s.  3  and  s.-s.  1  of  s.  6 
was  to  take  from  the  employer  the  immunity 
from  liability  for  the  neglect  of  the  person 
to  whom  he  had  intrusted  the  duty  of  pro- 
viding and   maintaining   in  proper  condition 
the  appliances  for  the  work  in  which  his  em-, 
ployees  were  engaged,  but  it  was  not  intend- 
ed otherwise  to  a[ffect  the  common  law  lia- 
bility of  the  employer,  and  it  did  not  do  so. 
If  defendants  in  this  case  did  not  provide  for 
a  proper  examination  from  time  to  time  of 
the  locomotive  upon  which  the  deceased  was 
working,  and  the  defect  in  it  which  caused  the 
injury  to  him  would  have  been  discovered  had 
such  an  examination  been   made,  they  were 
answerable  for  a  breach  of  the  duty  which 
they  owed  to  deceased  of  taking  reasonable 
care    to    provide    proper    appliances    and    to 
maintain   them   in   a   proper   condition,   and 
if,  on  the  other  hand,  they  did  provide  for 
such  an  examination,  if  the  defect  could  have 
been  discovered  they  are  answerable  for  the 
negligence  of   the   person   or   persons   whom 
they  intrusted  with  the  performance  of  that 
du^.     Defendants   are   also   answerable   for 
the  negligence  of  any  person  whom  they  had 
intrusted   with    the   duty   of   seeing  that  the 
locomotive  was  repaired  so  as  to  make  it  fit 
to  be  safely  used,  for  such  a  person  would 
be  a  person  intrusted  by  them  with  the  duty 
of   seeing   that   the   machinery    was   proper, 
within  the  meaning  of  s.-s.  1  of  s.  6 :  Markle 
V.  Donaldson,  7  O.  L.  B.  376,  3  O.  W.  R.  147, 
affirmed  in  appeal,  4  O.  W.  R,  377.    There 
was  evidence  which  would  support  a  finding 
by  the  jury  of  negligence  in  the  discharge  of 
the  duty  which  defendants  owed  to  deceased, 
and  that  deceased  came  to  his  death  owing 
to  that  negligence    Appeal .  allowed  and  new 
trial    ordered;    costs   of   appeal   and   of   last 
trial  to  be  costs  in  the  cause;  upon  the  new 
trial  it  was  not  to  be  open  to  plaintiff  to  re- 
ly upon  the  1st  and  2nd  grounds  of  com- 
plaint, and  as  to  these  the  action  remained 
dismissed.     Schtcooh  v.  Michigan  Central  K. 
TF.  Co.,  5  O.  W.  R.  157,  6  O.  W.  R.  030,  9  O. 
L.  R.  86.  10  O.  L.  R.  157. 

Defeot  in  Ways  —  Contributory  negli- 
gence— Course  of  employment — Sunday  work 
— Jury — Nonsuit.  Hopkins  v.  Barchard,  5 
O.  W.  R.  246,  6  O.  W.  R.  330. 

DefeotiTe  Appliaaoea  —  Care  —  Lia- 
hilitif.] — An  employer  is  not  absolutely  bound 
to  provide  the  latest  tools  and  appliances, 
but  if  old  fashioned,  inferior,  and  dangerous 
tools  and  appliances  (link  and  pin  couplings 
for  cars)  are  provided,  this  in  itself  consti- 
tutes an  element  of  negligence  imposing  the 
obligation  to  exercise  the  greatest  care.  In 
the  present  case  the  care  exercised  by  the 
employers  was  not  such  as  it  should  have 
been  in  view  of  the  defective  nature  of  the 
couplings  provided,  and  they  must  be  held 
responsible  for  the  injury  and  death  of  the 
servant.  Judgment  in  Q.  R.  25  S.  C.  82, 
affirmed.  Quebec  and  Lake  8t,  John  R,  W. 
Co,  V.  Lematf,  Q.  R.  14  K.  B.  35. 

DefeotlTe  Appllaaeea  —  Findings  of 
jury  —  Evidence  of  no  previous  accident — 
Contributory   negligence  —  Damages.     Com- 


merford  v.  Empire  Limestone  Co,,  6  O.  W. 
R.  1018.  11  O.  L.  R,  119. 

Defective  laiplBmeitts  —  Right  of  Ser- 
vant to  Assume  Tools  Furnished  are  in  Good 
Order — Accident — Burden   of   Proof — Admis- 
sions of  Servant — Value  of,] — An  employer 
is  bound  to  furnish  his  workmen  with  tools 
in  good  order;  if  an  accident  happens  by  rea- 
son of  a  tool  supplied  being  in  bad  order,  the 
employer     is     responsibly.       The    employer 
should    have    a    foreman    capable    of    judg* 
ing    the    condition    of    tools  furnished,  and, 
when  they  become  dangerous,  thev  should  be 
withdrawn  from  the  workmen.    The  employer 
has  the  duty  imposed  on  him  to  guard  the 
workmen  against  dangers  which  may  be  the 
consequence  of  the  work  at  which  he  is  em- 
ployed.    In  this  case  the  workman  was  occu- 
pied in  cutting  a  steel  rail  with  a  cold  chisel ; 
he  and  another  workman,  in  turn,  struck  with 
iron  hammers  on  the  head  of  the  chisel  which 
another  workman  held  on  the  rail  with  tongs ; 
the  head  of  the  chisel  was  broken,  and,  w^hen 
struck   with  -the   hammer   of  the   plaintiff's 
companion,   a   sliver   of   steel   was   detached 
from  the  chisel  and  struck  and  injured  the 
eye  of  the  plaintiff;  the  latter  had  the  right 
to   take   for  granted   that   the   head   of    the 
chisel  was  in  good  order: — >Held,  that  the  de- 
fendants  were  liable   for  the   accident.     An 
admission  of  a  party  has  value  and  is  bind- 
ing only   on   questions   of   fact   and   not    on 
questions  of  law.    The  admission  of  the  plain- 
tiff, after  the  accident,  that  the  tools  were  in 
good  order,   that   the  accident  was  not    the 
fault  of  the  defendants,   is  contrary  to    the 
evidence  and  the  truth,  and  it  does  not  bind 
him,  he  not  having  the  necessary  ability   to 
judge  whether  the  tools  were  in  good  order 
or  not{  nor  the  legal  knowledge  necessary  to 
appreciate    the    legal    consequences    resolting 
from  the  fact.    He  who  alleges  that  an  acci- 
dent was  due  to  mere  chance   (cas  fortnit) 
must  prove  it.    Drolet  v.  Metahetchman  IHUp 
Co.,  Q.  R.  26  S.  C.  107. 

DefeotlTe  Maohiiie  —  Fault  of  superior 
workman — ^Workmen's  Compensation  Act  — 
Damages.  Glasgow  v.  Toronto  Paper  Manu- 
facturing Co.,  5  O.  W.  R.  104. 

DefeotiTe  Plant  —  Ship,] — As  a  fisher- 
man, employed  by  the  defendants,  was  drag- 
ging  by  its  wooden  handle,  according  to  the 
usual  practice  adopted  on  the  defendants'  fish- 
ing tug,  a  heavy  box  of  fish  along  the  deck, 
the  handle,  which  was  made  of  a  poor  quality 
of  wood,  broke,  and  the  man  fell  overboard 
and  was  drowned: — Held,  that  the  defend- 
ants were  bound,  even  at  common  law,  to 
exercise  due  care  to  furnish  to  their  men  ma- 
terial and  plant  in  a  sound  and  proper  condi- 
tion, and  that  they  were  liable  in  damages. 
Sim  V.  Dominion  Fish  Co.,  21  Occ  N.  371» 
2  O.  L.  R.  69. 

Dilapidated  Condition  of  EleTator — 

Common  law  liability  —  Finding  of  Jury. 
Traplin  v.  Canadian  Woollen  Mills  (Zrtfni> 
ted),  S  O.  W.  R.  416, 

Disobedienoe  of  Orders  —  Dangerou^^ 
Work.]  —  Where  a  foreman  has  given  the 
necessary  orders  to  ensure  the  safety  of  a 
workman  engaged  in  dangerous  work,  the  em- 
ployee who  disobeys  such  orders,  and,  in  con- 
sequence, sustains  injuries,  cannot,  hold  his 
employer  responsible  in  damages'  on  the- 
ground  that  the  foreman  was  bound  to   see- 
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that  the  orders  were  not  disobeyed.  Lamour- 
eux  V.  Foumier  dit  Larose,  33  S.  O.  R.  675, 
discussed  and  distinguished.  Rof/al  Electric 
Co,  V.  Paquetie,  25  Occ.  N.  3,  35  S.  O.  R. 
202. 

Disregard  of  Warning  —  Danger  — 
Liability,]  —  The  plaintiff  was  employed  in 
shovelling  coal  from  a  large  pile,  and  carting 
it  to  the  defendants'  furnaces.  The  pile  of 
coal  was  frozen  over  on  the  outside,  and 
plaintiff  was  instructed  not  to  undermine  the 
crust,  and,  moreover,  had  been  frequently 
warned  by  his  fellow  workmen  of  the  danger 
of  shovelling  coal  from  under  the  crust  so 
formed,  but  he  took  the  risk,  with  the  result 
that  a  portion  of  the  frozen  coal  fell  upon 
him  and  caused  him  serious  injury.  In  an 
action  by  the  plaintiff  to  recover  damages 
for  this  injurv: — -Held,  that  employers  are 
not  obliged  to  indemnify  their  workmen  when 
accidents  happen  in  consequence  of  their  not 
obeying  the  instructions  given  them  as  to  the 
safe  and  proper  method  of  performing  their 
work;  and  under  the  circumstances  the  de- 
fendants were  not  responsible.  Primeau  v. 
Merchants  Cotton  Co.,  Q.  R.  19  S.  O.  62. 

Dutj  to  Case  Sl&aft  —  Evidence — Jury 
— New  trial.  Cameron  v.  Douglass,  6  O.  W. 
R.  673. 

Di&ty  to  Ser^aat — Defective  appliances 
— ^New  trial.  Uylaki  v.  Datoson,  Qyorgy  V. 
Dawson,  6  O.  W.  R,  569. 

EloTator — Defective  appliances — Inspec- 
tion— ^Duty  of  tenant — Duty  of  landlord — 
fihridence  for  jury — Nonsuit.  Talbot  v.  Hall, 
Delaire  v.  Hall,  5  O.  W._.R.  751. 

Smployers'  Lialiility  Act — Dangerous 
Place  —  Contributory  Negligence  —  Obedi- 
ence to  Orders.] — Where  the  plaintiff  was  re- 
quired to  perform  a  pice  of  work  in  a  danger- 
ous place,  by  a  person  in  the  employment  of 
the  defendants,  whose  orders  he  was  required 
to  obey,  and,  while  so  engaged,  was  struck 
by  a  moving  car  and  severely  injured,  the 
company  having  failed  to  provide  proper 
plant  and  a  reasonably  safe  place  for  the  per- 
formance of  the  work  he  was  directed  to  do : 
— ^Held,  that  the  plaintiff  was  entitled  to  re- 
cover compensation  for  the  injuries  sustained ; 
and  that,  as  the  plaintiff,  although  aware  of 
the  serious  danger  of  working  where  he  did, 
felt  oblieed  to  do  so  under  peril  of  dismissal 
if  he  renised,  he  was  not  guilty  of  such  con- 
tributory negligence  as  would  preclude  his 
recovery.  Oliver  v.  Dominion  Iron  and  Steel 
Co.,  37  N.  S.  Reps.  183. 

Eaiployers'  liiabiUtj  Aet  —  Defect  in 
Ways,  Works,  etc, — Care  in  Moving  Cars — 
Contributory  Negligence,] — O.,  a  workman  in 
the  emplojrment  of  the  defendant  company, 
was  directed  by  his  superior  to  cut  sheet  iron 
and  to  use  the  rails  of  the  company's  railway 
track  for  the  purpose.  The  superior  offered 
to  assist,  and  the  two  sat  on  the  track  facing 
each  other.  O.  had  his  back  to  two  cars 
standing  on  the  track,  to  which,  after  they 
had  been  working  for  a  time,  an  engine  was 
attached,  which  backed  the  cars  towards 
them,  and  O.,  not  hearing  or  seeing  them  in 
time,  was  run  over  and  had  his  leg  cut  off : — 
Held,  that  O.  did  not  use  reasonable  precau- 
tions for  his  own  safety  in  what  he  knew 
to  be  a  dangerous  situation,  and  could  not  re- 
cover damages  for  such  injury: — Held,  also^ 


that  the  employees  engaged  in  moving  the 
cars  were  under  no  obligation  to  see  that 
there  was  no  person  on  the  track  before  do- 
ing so: — Held,  per  Sedgewick,  Nesbitt,  and 
Killam,  JJ.,  that  the  want  of  a  place  speci- 
ally provided  for  cutting  the  sheet  iron  Was 
not  a  defect  in  the  ways,  works,  etc.,  of  the 
company,  within  the  meaning  of  s.  3  (a)  of 
the  Employers*  Liability  Act:  —  Held,  per 
Girouard  and  Davies,  JJ.,  that,  if  it  was  such 
a  defect,  it  was  not  the  cause  of  the  injury 
to  O.  Dominion  Iron  and  8teel  Co,  v.  Oliver, 
25  Occ.  N.  54,  35  S.  C.  R.  517. 

Shnployers*  Itiability  Aet  —  Proximate 
Cause.] — ^D.  #as  engaged  in  moving  cars  at 
a  quarry  of  the  company.  The  cars  were 
loaded  at  a  chute  under  a  crusher,  and  had 
to  be  taken  past  an  unused  chute  about  200 
feet  away,  supported  by  a  post  placed  seven 
and  a  half  inches  from  the  track.  D.,  hav- 
ing loaded  a  car,  found  that  it  ffiiled  to  move 
as  usual  after  unbraking,  and  he  had  to  come 
down  to  the  foot-board  and  shove  back  the 
foot-rod  connected  with  the  brake.  The  car 
then  started,  and  he  climbed  up  the  steps  at 
the  side  to  get  to  the  brake  on  top,  but  was 
crushed  between  the  car  and  the  post.  He 
could  have  got  on  the  rear  of  the  car,  instead 
of  using  the  steps,  or  jumped  down  and  walked 
along  after  the  car  until  it  had  passed  the 
post.  The  manager  at  the  quarry  had  been 
warned  of  the  danger  from  the  post,  but  had 
done  nothing  to  obviate  it: — ^Held,  reversing 
the  judgment  in  36  N.  S.  Reps.  113,  Davies 
and  Killam,  JJ.,-  dissenting,  that  D.'s  own 
negligence  was  the  cause  of  his  injury,  and 
the  company  were  not  liable: — ^Held,  per  Da- 
vies and  Killam.  JJ..  that  the  position  of  the 
post  was  a  defect  in  the  company's  works 
under  the  Employers'  Liability  Act,  which 
was  evidence  of  negligence.  Dominion  Iron 
and  Steel  Co.  v.  Dai/,  24  Occ.  N.  167,  34  S. 
O.  R.  387. 

Employers'    lialiillty    Aet,    B.  C.  — 

Common  Employment  —  Former  Servant's 
Negligence — Trial  —  Party  Bound  by  Course 
of,] — ^Where  a  party  frames  an  action  for 
negligence  at  common  law  and  also  under  the 
Employers'  Liability  Act,  but  at  the  trial  at- 
tempts to  develop  a  case  at  common  law  and 
fails,  he  will  not  be  granted  a  new  trial  in 
order  to  try  to  establish  a  case  under  the 
Employers'  Liability  Act.  The  jury  found 
that  the  defendants  were  negligent  in  not 
provicUng  proper  and  accurate  working  plans 
of  a  mine,  and  that  such  neglect  was  the 
cause  ot  the  accident,  but  thejr  did  not  specify 
what  person  or  official  was  guilty  of  the  negli- 
gent act.  The  plans  were  prepared  by  the 
defendants'  engineers,  who  were  competent, 
and  who  had  left  the  defendants'  employment 
before  the  injured  person  entered  Uieir  em- 
ployment:— Held,  that  the  defendants  were 
not  liable  either  under  the  Act  or  at  common 
law.  Per  Irving,  J. — ^The  doctrine  of  com- 
mon employment  is  applicable  where  the  ser- 
vant because  of  whose  fault  the  accident  hap- 
pened had  left  the  employer's  service  before 
the  injured  servant  entered  his  service. 
Hoshing  v.  Le  Roi  No.  2,  Limited,  23  Occ. 
N.  300. 

Employers*    UaMlity    Aet,    B.  C.  — 

Dangerous  Place — Duty  to  Warn  Workmen.'\^ 
— G.    had   been   working   in   the  defendants 
mine  on  the  floors  immediately  below  the  600- 
foot  level,  and  on  the  night  of  the  accident 
when  he  was  going  to  work  he  was  told  by 
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the  shift  whom  he  wag  relieving  that  the  place 
was  in  pretty  bad  shape,  and  to  look  out  for 
it.  He  proceeded  to  make  an  examination, 
but  while  thus  engaged  the  mine  superinten- 
dent directed  him  to  do  some  blasting,  and 
while  doing  it  a  slide  occunred,  and  he  was 
injured.  The  principal  evidences  of  the  like- 
lihood of  a  slide  were  two  floors  beneath  the 
600-foot  level,  of  which  the  superintendent 
was  aware,  and  G.  not  aware.  The  jury 
found  that  the  superintendent  was  negligent, 
inasmuch  as  he  did  not  advise  G.  of 
the  probable  danger : — Held,  in  an  ac- 
tion under  the  Employers*  Liability  Act, 
that  the  defendants  were  liable.  Where 
a  workman  is  put  to  work  in  a  place  where 
there  is  an  imminent  danger  of  a  kind  not 
necessarily  involved  in  the  employment,  and 
of  which  he  is  not  aware,  but  of  whicn  the 
employer  is  aware,  it  is  the  employer's  duty 
to  warn  the  workman  of  the  danger.  Gunn 
v.  Le  Roi,  23  Occ.  N.  291,  10  B.  C  R.  59. 

Employers'    Liability    Act,    B.  C.  — 

Negligence  —  Common  Emploifmcnt  —  Mine 
Owner  and  Contractor,}  —  H.  and  M.  con- 
tracted to  sink  a  winze  in  defendants'  mine 
at  a  certain  price  per  foot,  and  by  the  terms 
of  the  contract  the  direction  and  dip  of  the 
winze  were  to  be  as  given  by  the  defendants' 
engineers;  the  defendants  were  to  provide  all 
necessary  appliances,  etc.;  H.  and  M.'s  work- 
men should  be  subject  to  the  approval  and 
direction  of  the  defendants*  superintendent, 
and  any  men  employed  without  the  consent 
and  approval  of  or  unsatisfactory  to  such 
superintendent  should  be  dismissed  on  request. 
A  hoisting  bucket  hung  on  a  clevis  was  sup- 
plied to  H.  and  M.  by  the  defendants,  and 
through  the  negligence  of  the  defendants*  sup- 
erintendent, master  mechanic,  or  shift  bosA, 
a  hook  substituted  for  the  clevis  by  defend- 
ants, at  the  request  of  H.  and  M.,  got  out  of 
repair,  in  consequence  of  which  the  bucket 
slipped  of^  and  in  falling  injured  the  plaintiff, 
who  was  one  of  H.  and  M.'s  workmen  en- 
gaged in  sinking  the  winze : — Held,  that  the 
plaintiff,  being  subject  to  the  orders  and  con- 
trol of  the  defendants,  was  acting  as  their 
servant,  and  the  doctrine  of  fellow-servant 
applied,  and  the  action  was  not  maintainable. 
Hasting  v.  Le  Rot  No.  2,  Limited,  23  Occ. 
N.  273,  10  B.  C.  R.  9. 


Employers'    Iiiability   Act,    B.    C.    — 

Negligence — Findings  of  Pact — Machinery  in 
Mine — Defective  Construction  —  Proximate 
Cause.'] — ^An  elevator  cage  was  used  in  de- 
fendants' mine  for  the  transportation  of  work- 
men and  materials  through  a  shaft  over  eight 
hundred  feet  in  depth.  It  was  lowered  and 
hoisted  by  means  of  a  cable,  which  ran  over 
a  sheave-wheel  at  the  top  of  the  shaft,  and. 
to  prevent  accidents,  guide-rails  were  placed 
along  the  elevator  shaft,  and  the  cage  was 
fitted  with  automatic  dogs  or  safety  clutches, 
intended  to  engage  upon  these  guide-rails 
and  hold  the  cage  in  the  event  of  the  cable 
breaking.  The  guide-rails  were  continued 
only  to  a  point  about  twenty  feet  below  the 
sheave-wheel.  On  one  occasion  the  engine- 
man  in  charge  of  the  elevator  carelessly  al- 
lowed the  cage  to  ascend  higher  than  the 
guide-rails  and  strike  the  sheave-wheel  with 
such  force  that  the  cable  broke,  and  the 
safety  clutches  failing  to  act,  the  cage 
fell  a  distance  of  over  eight  hundred 
feet,  smashed  through  a  bulkhead  at  the  eight 
hundred  foot  level,  and  injured  the  plaintiff, 


who  was  engaged  at  the  work  for  which  ^ 
was  employed  by  the  defendants,  about  fifty 
feet  lower  down  in  the  shaft.  In  an  action 
to  recover  damages  for  the  injury  sustained, 
the  jury  found  that  the  proximate  cause  of 
the  injury  was  occasioned  by  the  non-con- 
tinuance of  the  guide-rails,  which,  in  their 
opinion,  caused  the  safety-clutches  to  fail  in 
their  action,  and  thereby  allowed  the  cage 
to  fall : — Held,  that  the  Court  ought  not,  on 
appeal,  to  disturb  the  verdict  entered  for  the 
plaintiff,  as  there  was  -sufficient  evidence  to 
support  the  finding  of  fact  by  the  jury. 
Judgment  in  9  B.  C  R.  62  reversed.  Mc- 
Kelvey  v.  Le  Roi  Mining  Co.,  23  Occ.  N. 
61,  32  S.  C.  R.  664. 

Employers'     liaMUty     Aet,    B.    C— 

Notice  of  Injury — Want  of — Reasonable  Ex- 
cuse— Prejudice — Evidenqe.]^^ — 'In  a^  action 
for  damages  under  the  Employers'  Liability 
i  Act  for  injuries  sustained  b^  the  plaintiff, 
it  was  shewn  that  the  plaintiff  was  without 
I  means  and  for  some  weeks  after  the  accident 
I  was  unable  to  transact  any  business ;  and 
that  the  defendants*  business  manager  and 
representative  saw  the  accident  and  arranged 
for  the  plaintifiTs  admission  into  the  hospital, 
where  a  few  days  later  he  discussed  with  him 
the  cause  of  the  accident: — Held,  that  the 
circumstances  excused  the  want  of  notice  of 
injury.  At  the  close  of  the  plaintiff's  case 
a  nonsuit  was  moved  for,  on  the  ground  that 
the  plaintiff  had  not  proved  notice  of  in- 
jury, and  the  plaintiff  then  adduced  eviAencf 
which  the  Court  held  shewed  a  reasonable  ex- 
cuse for  the.  want  of  notice,  and  the  trial 
proceeded.  Before  closing  his  case  the  de- 
fendants* counsel  tendered  evidence  of  being 
prejudiced  by  want  of  notice: — ^^eld,  ex- 
cluding the  evidence,  that  the  proper  time  to 
shew  prejudice  was  while  the  question  of 
reasonable  excuse  was  still  open.  Lever  v. 
McArthur,  9  B.  C.  R.  417. 

Employers'     Uability     Aot,    B.    C. — 

Railway — Contributory  Negligence — Nonsuit 
-^iir//.]— The  judgment  in  22  Occ.  N.  244, 
8  B.  O.  R.  393,  aflSrmed.  Fawcett  v.  Cana- 
dian Pacific  R.  W.  Co..  32  S.  C.  B.  721. 

Employera'  liability  Act,  NoTa  Seotia 

— Railway — Defect  in  Woif — Voluntary  In- 
curring of  Risk — Contributory  Negligence — 
Damages — Costs.} — ^The  plaintiff  was  em- 
ployed as  a  brakesman  on  cars  that  were 
being  loaded  with  stone  from  a  chute  on  the 
defendant  company's  line  of  railway.  At  a 
distance  of  150  to  200  feet  from  the  chnte 
where  the  cars  were  loaded  was  a  second  and 
unused  chute  which  the  cars  vi^ere  required  to 
pass  in  order  to  reach  the  loading  point.  The 
track  sloped  from  the  point  where  the  empty 
cars  were  stationed  to  the  point  where  they 
were  filled,  and  as  soon  as  one  car  was  filled 
it  was  the  duty  of  the  brakesman  to  release 
the  brakes  and  allow  another  car  to  ran 
down  the  track  and  take  its  place.  The  gear 
controlling  the  brake  of  a  car  which  the 
plaintiff  was  placing  in  position  to  be  filled 
failed  to  work  properly,  and  the  plaintiff  was 
obliged  to  descend  for  the  purpose  of  re- 
leasing it.  As  he  was  attempting  to  regain 
his  position,  after  the  car  had  started,  in 
order  to  be  in  a  position  to  control  it.  he  was 
caught  between  the  car  and  one  of  the  posts 
supporting  the  unused  chute,  and  was  in- 
jured. The  attention  of  the  manager  of  the 
defendant  company  had  previously  been  called 
by  the  plaintiff  to  the  danger  of  accidents 
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from  thig  cause,  and  he  had  promised  to 
have  it  remedied,  but  nothing  was  done  till 
after  the  accident,  when  the  chute  was  re- 
moved. The  plaintiff  had  been  employed  by 
the  company  for  two  years  prior  to  the  hap- 
pening of  the  accident,  but  had  only  been 
engaged  in  this  particular  work  for  some  nine 
days: — Held,  that  the  position  of  the  post, 
coupled  with  the  position  from  which  the 
empty  cars  had  to  be  started,  constituted  a 
defect,  and  should  have  been  remedied  when 
the  attention  of  the  defendants'  manager 
was  called  to  the  danger  arising  from  it. 
After  the  plaintiff  had  notified  the  manager 
of  the  danger,  there  was  nothing  in  his  con- 
tinuance in  the  defendants'  employ  from 
which  to  infer  that  he  voluntarily  incurred 
the  risk.  Notwithstanding  evidence  that  the 
plaintiff  might  have  got  on  the  car  in  another 
way,  and  thus  have  avoided  the  accident,  he 
was,  under  the  circumstances,  only  called 
upon  to  use  a  reasonable  way  of  doing  what 
he  was  called  upon  to  do — not  the  safest 
way — and  that  the  finding  of  the  jurv  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence  should  not  be  disturbed.  In  the 
absence  of  evidence  of  permanent  injury,  the 
damages  assessed  ($850)  were  excessive  and 
should  be  reduced;  no  costs  to  either  party. 
Day  V.  Dominion  Iron  and  Steel  Co.,  36  N. 
S.  Reps.  113. 

Smployment   of   Child  in   Faotorj — 

Factori€9  Act — Misrepresentation  as  to  Age 
— Dangerous  Jf ocWncrj^  —  Warning — Negli- 
genc€--Jur^,^ — ^The  plaintiff,  a  boy  of  ten, 
represented  ms  age  as  fourteen,  and  was  em- 
ployed by  the  defendants  in  their  factory. 
He  was  not  put  at  dangerous  work,  but,  m 
going  to  his  work  through  a  room  in  which 
there  were  dangerous  machines,  he  was  in- 
jured bv  one  of  them: — ^Held,  Meredith,  J., 
dissenting,  that  the'  provision  of  the  Factor- 
ies Act,  R,  S.  O.  1807  c.  256,  s.  8,  that  no 
child  (as  defined  by  s.  2,  s.-s.  5)  shall  be 
employed  in  a  factory,  is  to  protect  young 
children  from  dangerous  employment.  It  is 
not  enough  to  take  the  statement  of  a  child 
as  to  his  age ;  the  employer  must  satisfy  him- 
self by  reasonable  means  that  the  applicant 
for  work  is  of  the  requisite  age;  and  it  is 
for  the  jury  to  say  whether  reasonable  pre- 
cautions have  been  taken.  The  illegal  em- 
ployment may  be  evidence  of  negligence. 
Upon  the  facts  of  this  case  it  was  for  the 
jury  to  say  whether  sufficient  warning  had 
been  given  by  the  defendants  to  protect  the 
plaintiff — ^having  regard  to  his  age  and  the 
danger  of  the  place.  Mcintosh  v.  Firsthrook 
Bo9  Co,.  24  Occ.  N.  370.  8  O.  L.  R.  419, 
«  O.  W.  R.  924.  Affirmed  10  O.  L.  R.  526, 
6  O.  W.  R.  237. 

EnsaKement  by  Coatraotor — Control — 
Defective  Machinery — Notice — Failure  to  Re- 
medv — Common  Employment,'} — The  sinking 
of  a  winze  in  a  mine  belonging  to  the  defend- 
ants was  let  to  contractors,  who  used  the 
hoisting  apparatus  which  the  defendants 
maintained  and  operated  by  their  servants, 
in  the  excavation,  raising,  and  dumping  of 
materials,  in  working  the  mine  under  the  dir- 
ection of  their  foreman.  The  winze  was  to 
be  sunk  according  to  directions  from  the  de- 
fendants' engineer,  and  the  contractors'  em- 
ployees were  subject  to  the  approval  and 
direction  of  the  defendants'  superintendent, 
who  also  fixed  the  employees'  wages  and 
hours  of  labour.  The  plaintiff,  a  miner,  was 
employed  by  the  contractors  under  these  con- 
ditions, and  was  paid  by  them  through  the 


defendants.  While  at  his  work  in  the  win^ 
the  plaintiff  was  injured  by  the  fall  of  a 
hoisting  bucket,  which  happened  in  conse- 
quence of  a  defect  in  the  hoisting  gear,  which 
had  been  reported  to  the  defendants'  master- 
mechanic  and  had  not  been  remedied: — Held, 
affirming   the  judgment  in   10  B.   C.   R.  9, 

23  Occ.  N.  273,  Taschereau,  CJ.C,  dissent- 
ing, that  the  plaintiff  was  in  common  employ- 
ment with  the  defendants'  servants  engaged 
in  the  operation  of  the  mine,  and  that,  even 
if  there  was  a  neglect  of  the  duty  imposed 
by  statute,  in  respect  to  inspection  of  the 
machinerv,  as  the  accident  occurred  in  conse- 
quence of  the  negligence  of  one  of  his  fellow- 
servants,  the  defendants  were  excused  from 
liability  on  the  ground  of  common  eidploy- 
ment.     Hastings  v.  Le  Rot  No.  2^  Limited, 

24  Occ.  N.  116,  34  S.  C.  R.  177. 

XSridenoe — Death  from  Electrical  Shock 
— Inference  as  to  Cause  of  Death— Jury — 
Negligence — Nevo  TriaLI — ^The  plaintiff's  son 
and  another  labourer  were  directed  to  clear 
up  and  remove  the  rubbish  caused  by  their 
cutting  a  trench  in  the  concrete  floor  of  an 
alleyway  in  the  defendants'  power  house. 
The  alleyway  was  crossed  at  right  angles  by 
others,  on  each  side  of  which  were  electric 
machines  and  live  wires  within  arm's  length 
of  anyone  working  in  the  trench,  one  of  the 
latter  of  which  was  ruptured,  perhaps  by 
bending  in  constant  use.  The  other  labourer 
went  into  a  cross  alleyway  where  the  live 
w^ires  were,  although  there  had  been  a  slat 
nailed  across  it  when  the  two  were  put  to 
work;  and  was  sweeping  towards  the  trench 
the  litter  that  had  been  scattered  about,  when 
he  suddenly  became  unconscious  from  an  elec- 
tric shock.  The  bodies  of  both  men  were 
found  near  a  switchboard,  plaintiff's  son 
being  dead.  It  was  shewn  that  there  was  a 
rupture  in  the  insulation  of  a  loose  loop  or 
cable  hanging  from  the  switchboard  directly 
over  where  the  survivor  was  lying,  and  that 
the  insulation  of  the  wit-es  was,  with  respect 
to  the  voltage  passing,  insufficient  for  the 
safety  of  anyone  working  among  them,  and 
that  the  hanging  loop  might  easily  have  been 
better  guarded  than  it  was : — Held,  that  there 
was  evidence  which  could  not  be  properly 
withdrawn  from  the  jury,  and  a  nonsuit  was 
set  aside,  and  a  new  trial  ordered.  Chri^ths 
V.  Hamilton  Electric  and  Cataract  Power 
Co..  23  Occ.  N.  293,  6  O.  L.  R.  296,  2  O.  W. 
R.  594. 

Ezploaion — Verdict  of  Jury — Absence  of 
Exact  Proof  of  Cause  of  Injury — Appeal.] — 
A  jury  having  found  that  an  explosion  oc- 
curred through  the  neglect  of  the  defendants 
to  supply  suitable  machinery  and  to  take 
proper  precautions,  and  that  the  resulting 
injury  to  the  plaintiff,  a  workman  in  the 
employment  of  the  defendants,  was  not  in 
an.v  way  due  to  his  negligence,  the  verdict 
was  upheld  by  the  unanimous  judgment  of 
two  Courts: — Held,  reversing  the  judgment 
in  Dominion  Cartridge  Co.  v.  McArthur,  22 
Occ.  N.  5,  31  S.  C.  R,  392,  which  went  upon 
the  ground  that  there  was  no  exact  proof  of 
the  fault  which  certainly  caused  the  injury, 
that,  although  proof  to  that  effect  may  rea- 
sonably be  required  in  particular  cases,  it 
is  not  so  where  the  accident  is  the  work  of 
a  moment,  and  its  origin  and  cause  incapable 
of  being  detected.  McArthur  v.  Dominion 
Cartridge  Co.,    [1905]   A.  C.  72. 

Ezplosion  of  Boiler  in  Rollins  lEill 

— Defective     appliances — Reasonable    care — 
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Common  law  liability — Incompetency  of  fel- 
low servant — ^Workmen's  Compensation  Act 
— ^Damages.  Woodt  v.  Toronto  Bolt  and 
Forging  Co.,  Dunaford  v.  Toronto  Bolt  and 
Forging  Co.,  6  O.  W.  K.  037,  11  O.  L.  R. 
216. 

Faetoiy — ^Defective  system — Negligence — 
Jury — Workmen's  Compensation  Act.  Alex- 
ander V.  Miles,  2  O.  W.  R.  306. 

Factory' —  Elevator  —  Defects  —  Safe- 
guards— -Signals  —  Negligence — Findings  of 
Jury.  Leeder  v.  Toronto  Biscuit  Co.,  1  O. 
W.   R.   G87. 

Faetory  —  Machinery  —  Guard — Jury — 
General  verdict — Pleading — Notice  of  acci- 
dent.   Pearce  v.  Elwell,  2  O.  W.  R.  515. 

Factory — Negligence — Findings  of  jury 
— Finding  of  Judge — Consent — -Notes  of  evi- 
dence. Walton  V.  Welland  Vah  Mfg.  Co.y 
1  O.  W.  R.  839. 

Faotorioa  Aet,  Ontario — Negligence — 
Unguarded  Machinery — Proximate  Cause.^ — 
The  plaintiff,  a  workman  in  a  pulp  factory, 
whose  duty  it  was  to  take  the  pulp  away  from 
a  drier,  had  to  climb  up  a  step-ladder  to  get 
on  a  plank  in  front  of  the  drier.  The  step- 
ladder  was  movable  and  placed  close  to  a 
revolving  cog-wheel.  On  returning  from  the 
drier  on  one  occasion,  another  woirkman, 
accidentally  or  intentionally,  removed  the 
ladder  as  the  plaintiff  was  about  to  step  on 
it,  and  before  he  could  recover  his  balance 
his  leg  was  caught  in  the  cog-wheel  and  so 
crushed  that  it  had  to  be  amputated.  In 
an  action  against  the  factory  owners  the  juiy 
found  that  the  injured  workman  was  not 
negligent  or  careless ;  that  the  removal  of  the 
ladder  would  not  have  caused  the  accident  if 
the  wheel  had  been  properly  guarded,  and  the 
ladder  fastened  to  the  floor;  and  that  ib<f 
non-guarding  and  fastening  was  negligence  of 
the  defendants : — Held,  affirming  the  judg- 
ment of  the  Court  of  Appeal,  3  O.  L».  R. 
(UM).  22  Occ.  N.  203,  that  the  evidence  justi- 
fied the  findings;  and  that  the  proximate 
cause  of  the  accident  was  the  want  of  u 
proper  guard  on  the  wheel  and  fastonin^ 
of  the  ladder  to  the  floor,  for  which  the  dc 
fendants  were  liable.  Mi/ers  y.  8ault  ^le 
Marie  Pulp  Co.,  23  Occ.  N.  81,  33  S.  C.  R. 
23. 

Flndinn  of  Jury — New  Trial.] — In  con- 
structing the  bins  for  an  elevator,  a  staging 
had  to  be  raised  as  the  work  progressed  by 
ropes  held  by  men  standing  on  the  top  uniil 
it  could  be  secured  with  dogs  placed  under- 
neath. When  secured,  workmen  stood  on  the 
staging  and  nailed  planks  to  the  sides  of 
the  bin.  The  planks  were  run  along  a  tram- 
way at  the  side  of  the  bins  b^  rollers  and 
thrown  off  to  the  side  of  the  bin  farthest 
from  the  tramway.  While  two  men  on  ♦•he 
top  of  a  bin  were  holding  up  the  staging  until 
it  (;ould  be  secured,  a  plank  being  thrown 
struck  another  on  top  of  the  adjoining  pil'3 
and  knocked  it  off.  In  falling  it  hit  the 
men  on  top  of  the  bin,  and  they  were  precipi- 
tated to  the  bottom  and  one  of  them  killed. 
In  an  action  by  his  widow  against  the  con- 
tractor for  building  the  elevator,  25  questions 
were  submitted  to  the  jury,  and  on  their 
answers  a  verdict  was  entered  for  the  plain- 
tiff:— Held,    Idington,    J.,    dissenting,    that. 


while  the  falling  of  the  plank  caused  the  acci- 
dent, there  was  no  finding  that  the  same  was 
due  to  negligence  of  the  defendjuit,  nor  any 
that  the  death  of  the  deceased  was  dae  to 
negligence  for  which,  under  the  evidence, 
the  defendant  was  responsible.  Therefo.e, 
and  because  many  of  the  questions  submit!  ed 
were  irrelevant  to  the  issue  and  may  have 
confused  the  jury,  there  should  be  a  new 
trial.  Jamieson  v.  Harris,  25  Occ.  N.  79, 
35  S.  C.  R.  625. 

InooaoliuiTe  Verdict — Course  of  Trial 
— Parties  Bound  By — Effect  of  s.  66  of  Su- 
preme Court  Act,  1904 — Practice.] — In  an 
action  for  damages  for  personal  injuries  sus- 
tained by  a  workman  engaged  in  decking 
logs,  caused  by  the  alleged  negligence  of  the 
defendants  in  supplying  a  team  o£  horses 
unfit  .for  the  work,  the  jury  found  that  the 
team  was  unfit ;  that  the  accident  was  caased 
by  reason  of  such  unfitness;  and  that  the 
plaintiff  did  not  have  a  full  knowledge  and 
appreciation  of  the  danger: — ^Held,  aitinning 
a  judgment  in  the  plaintiff's  favour,  that, 
although  the  findings,  read  alone,  did  not 
establish  any  legal  liability  on  the  part  of 
the  defendants,  yet,  as  the  issues  for  the 
jury  were  limited  to  the  questions  submitted 
to  them,  and  as  the  defendants'  negligence 
was  treated  by  all  parties  as  an  inference 
arising  from  the  defect  charged,  a  finding 
of  the  existence  of  the  defect  involved  a 
finding  of  negligence.  The  provisions  of  a. 
66  of  the  Supreme  Court  Act,  1901,  are 
applicable  to  an  appeal  In  an  action  tried  and 
decided  before  the  provisions  were  enacted. 
The  said  section  has  not  wholly  rei>ealed  the 
rule  that  a  litigant  is  bound  by  the  way  In 
which  he  conducts  his  case.  The  proviso  of 
that  section  giving  a  party  the  privilege  of 
having  his  right  to  have,  the  issues  for  trial 
submitted  to  the  jury,  enforced  by  appeal, 
without  any  exception  having  been  taken  at 
the  trial,  does  not  give  a  right  of  new  trial 
in  cases  where  counsel  settle  by  express  stipu- 
lation the  issues  of  fact  for  the  jury,  or 
where  the  issues  submitted  are  accepted  on 
both  sides  as  the  only  issues  on  wldch  the 
jury  is  to  be  asked  to  pass.  'Scott  v.  Femte 
Lumber  Co.,  25  Occ.  N.  51.  11  B.  C.  R.  91. 

Iiulependent  Contraotor — Jury.] — ^An 
employer  is  liable  for  the  consequences^  not 
of  danger,  but  of  negligence.  He  performs 
his  duty  when  he  furnishes  machinery  of  or- 
dinary and  reasonable  safety.  Reasonable 
safety  means  safety  according  to  the  usages, 
habits,  and  ordinary  risks  of  the  business. 
No  jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way  commonly  adopted 
by  those  in  the  same  business  is  a  negligent 
way  for  which  liability  shall  be  imposed. 
It  is  only  so  far  as  a  duty  arises  on  the 
part  of  the  employer  to  provide  proper  means 
or  precautions  so  as  to  make  the  service 
reasonably  safe,  and  when  a  breach  of  that 
duty  is  a  cause  of  injury,  that  a  right  of 
action  accrues  to  the  person  injured.  K. 
entered  into  an  agreement  with  the  defend- 
I  ant   company   to   draw   the  coal   and   debris 


I  produced  m  the  mine  from  the  places  at 
;  which  the  miners  worked  to  the  pit  bottom, 
and  to  carry  from  the  pit  bottom  to  the  work- 
men certain  things  required  in  their  work, 
and  K.  agreed  to  provide  competent  and  effi- 
cient drivers.  The  vehicles  used  were  cars 
running  on  a  railway  track  and  drawn  by  a 
horse.  The  plaintiff  was  employed  by  FC. 
as  a  driver,  and  wUile  so  employed  was  in- 
jured.    On  the  evidence  set  out  in  the  case. 
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notwithstanding  certain  adverse  answers  to 
questions  submitted  to  the  jury,  and  the  trial 
Judge's  judgment  thereon  for  the  plaintiff: 
— ^Held,  that  the  plaintiff  had  failed  to  prove 
n^ligence  on  the  part  of  the  defendants. 
(2)  That  if  the  evidence  established  negli- 
gence on  the  part  of  K.,  resulting  in  the  in- 
jury to  the  plaintiff,  as  was  the  inferential 
finding  of  the  jury,  K.  was  an  independent 
contractor,  for  whose  conduct  the  defendants 
were  not  liable.  The  judgment  for  the  plain- 
tiff was  set  aside  and  a  judgment  directed 
to  be  entered  for  the  defendants.  Patton 
V.  Alberta  Bailwa^f  and  Coal  Co,,  2  Terr.  L. 
B.  43a 

Infant — ^Machinery— Negligence  of  fore- 
man. Holman  v.  Times  Printing  Co.,  1  O. 
W.  R.  7.  838.  756. 

Infant  —  Factory  —  Dangerous  Hole — 
Cfuard-^Report  of  Inspector — Contributory 
Negligence — Reduction  nf  Damages.^ — ^The 
sixteen  year  old  son  of  the  plaintiff  was 
employed  by  the  defendant  in  his  mill  to 
throw  out  the  waste  made  by  a  machine 
called  an  "edger."  During  his  moments  of 
leisure — and  without  having  been  requested 
to  do  so — ^he  helped  a  man  who  was  working 
a  '/butter"  or  machine  for  trimming  the  end 
of  planks.  At  a  time  when  he  was  not  occu- 
pied, he  went  to  look  out  of  the  mill,  and, 
in  passing  near  the  saw  of  the  butter,  which 
was  placed  above  a  hole  from  two  feet  to 
one  and  a  half  deep,  he  fell  into  this  hole, 
and  one  of  his  arms  was  mutilated  by  the 
saw.  It  was  proved  that  he  knew  this  hole, 
which  was  afterwards  covered  by  the  em- 
ployer:— Held,  that  there  was  contributory 
negligence  on  the  part  of  the  boy,  and  that 
the  damages  awarded  by  the  Court  of  first 
instance  should  be  reduced.  2.  That  the  fact 
that  the  report  of  the  inspector  of  factories 
stated' that  the  mill  was  fitted  up  in  accord- 
ance with  the  law  did  not  relieve  the  em- 
ployer from  liability,  seeing  that  the  law 
requires  that  openings  in  the  floor  should  be, 
aa  far  as  possible,  surrounded  with  protecting 
apparatus.  Nault  v.  O'Shaughnessy,  Q.  R. 
19  S.  G.  448. 

Infant — Imprudence,'\ — ^The  owner  of  a 
factorv  who  employs  diildren  in  it  should 
take  all  necessary  precautions  to  protect  them 
against  the  consequences  of  acts  which,  al- 
though in  the  case  of  adults  they  would  be 
Imprudent,  are  such  as  might  be  expected  in 
the  case  of  children,  but  he  is  not  responsible 
for  accidents  which  the  limited  prudence 
to  be  expected  from  a  child  would  have  pre- 
vented. Robitaille  v.  White,  Q.  R.  19  S.  C. 
431. 

IiiabiUty  of  Master  for  Medioal 
Attondanoe — Contract  —  Privity — ^Implied 
authority — "Hospital  fund,^  €ltruthers  v. 
Canadian  Copper  Co,,  2  O.  W.  R.  748,  6  O. 
L.  R.  374. 

liability  of  Person  Charged  aa  Em- 
ployer— Failure  of  evidence  to  establish  re- 
lationship—Findings of  jury  —  Nonsuit — 
Evidence  of  defendants.  Mtller  v.  Woods, 
3  O.  W.  R.  809. 

Maehinery — Want  of  guard  —  Opinion 
evidence — Jury — ^Defect  in  way — ^W^'orkmen's 
Compensation  Act.  McCaugherty  v.  Gutta 
Pereha  and  Rubber  Co,,  2  O.  W.  R.  204. 


Member    of    Benefit    Society — Bar    to 

claim  against  railway  company-^— Rules  of 
society.  Harris  v.  Grand  Trunk  R,  W»  Co., 
3  O.  W.  R.  211,  560,  561. 

JSUl  ^^  Dangerous  Machinery  —  Want  of 
Guard — Factories  Act — Workmen^s  Compen- 
satioA  Act,] — ^The  plaintiff,  a  boy  between 
fourteen  and  fifteen  years  of  age,  was  em- 
ployed by  the  defendants  in  cleaning  up  about 
a  machine  —  called  a  dove-tailing  machine, 
consisting  of  rapidly-revolving  knives — carry- 
ing pieces  of  board  therefor ;  and  on  one  occa- 
sion he  had  cleaned  it.  He  had  carried  some 
boards  and .  laid  them  down  by  the  machine 
and  was  going  for  another  load,  when  he  was 
directed  by  the  operator  to  straighten  them 
out.  On  his  proceeding  to  do  so,  and  not 
observing  that  the  machine  was  in  motion,  he 
put  out  his  hand  to  remove  some  dust  on  it, 
when  his  arm  was  caught  in  the  machine  and 
cut  off.  The  machine  was  of  a  very  dangerous 
character,  and  the  knives,  when  revolving,  had 
the  appearance  of  a  solid  stationary  cylinder. 
There  was  no  guard  or  protection  around  it, 
and  no  one  at  the  time  in  actual  charge  of 
it,  the  operator  having  left  it  and  standing 
some  fifteen  feet  away  looking  out  of  a  widow. 
The  jury  found  that  the  cause  of  the  acci- 
dent was  the  negligence  of  the  defendants  in 
not  having  the  machinery  properly  guarded, 
and  the  inattention  of  the  operator,  and  they 
negatived  contributory  negligence  on  the  part 
of  the  plaintiff  :-^Held,  that  the  defendants 
were  liable.  Moore  v.  J,  D,  Moore  Co,,  22 
Occ.  N.  283,  4  O.  L.  R.  167,  1  O.  W.  R.  290, 

Mill — Dangerous  Work  —  Precautions  — 
Liability,] — ^In  order  to  free  himself  from 
responsibility,  an  employer  must,  either  per- 
sonally or  through  his  foreman,  not  only 
order  his  employees  to  discontinue  work  con- 
sidered dangerous,  but  must  also  either  per- 
sonally or  through  his  foreman,  see  that  the 
orders  are  respected  and  carried  out,  and  if 
he  does  not  do  so,  he  is  responsible  for 
accidents  which  happen  as  a  result  of  th^ 
non-observance  of  these  orders.  Judgment  in 
Q.  R.  21  S.  C.  32  reversed.  Foumier  v. 
Lamoureux,  Q.  R.  21  S.  C.  99. 

Mill  —  Opening  in  Floor — Fencing — Con- 
tributory Negligence,] — ^T.  was  working  in  a 
saw-mill  at  a  time  when  the  saws  were 
stopped  in  order  to  change  any  saws  requir- 
ing to  be  replaced.  One  only,  the  butting 
saw,  was  left  running,  being  near  the  end 
of  a  board  12  feet  long  used  to  measure  the 
planks  before  they  were  cut.  While  the  saws 
were  stopped  several  of  the  workmen  sat  on 
this  table,  and  T.,  going  towards  the  end  to 
find  a  seat,  slipped  and  fell  into  an  opening 
in  the  floor  where  the  deal  ends  were  dropped 
on  being  cut  off.  On  slipping  he  threw  out 
his  left  arm,  which  came  against  the  saw  in 
motion,  and  was  cut  off: — Held,  that  the 
want  of  protection  of  the  opening  was  negli- 
gence for  which  the  owner  .was  responsible. 
Held,  also.  Strong,  C.J.,  hiesitante,  that  if  T. 
was  guilty  of  contributory  negligence,  he  was 
sufliciently  punished  by  a  division  of  the  dam- 
ages at  the  trial.  Held,  per  Sedgewick, 
Davies,  and  Mills,  JJ.,  that  negligence  could 
not  be  attributed  to  the  owner  from  the  fact* 
that  the  butting  saw  was  not  stopped  with 
the  others.  Price  v.  Talon,  22  Occ.  N.  195, 
32  S.  C.  R.  123. 

Mill — Unguarded  Machinery — Fellow  Ser- 
vant—  Findings  of   Jury  —  Damages.]  —  A 
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workman  employed  by  the  defendants,  in  order 
to  do  his  work,  had  to  climb  a  step  ladder 
and  step  over  the  nn^arded  rim  of  a  .cog- 
wheel, to  a  plank  on  which  he  did  -his  work. 
In  coming  from  his  work  a  trackman  removed 
the  ladder  as  he  was  stepping  on  it,  and  in 
recovering  himself  his  leg  went  through  the 
spokes  of  the  wheel  and  he  wa«  injured.  At 
the  trial  the  jury  in  answer  to  questipns 
found  that  the  injury  to  plaintiff  was  caused 
by  the  negligence  of  the  defendants,  and  not 
by  his  own  negligence  or  want  of  proper 
care;  that  it  was  only  to  a  certain  extent 
caused  by  the  negligence  of  a  fellow-servant, 
for,  if  the  wheel  had  been  properly  guarded 
and  the  ladder  properly  fastened  to  the  floor, 
the  accident  would  not  have  hapi>ened;  that 
the  negligence  of  the  defendants  consisted  in 
not  guarding  the  wheel  and  fastening  the 
ladder;  that  the  wheel  was  a  dangerous  part 
of  the  mill  gearing,  and  was  not,  as  far  as 
practicable,  securely  giiarded;  that  he  would 
not  have  received  the  injury  if  it  had  been  so 
securely  guarded : — Held,  that  the  findings  of 
the  jury  as  to  negligence  were  amply  sup- 
ported by  the  evidence,  and  could  not  be  in- 
terfered with ;  that  the  defendants  were  bound 
by  the  common  law  to  take  all  reasonable  pre- 
cautions for  the  safety  of  their  workmen,  and 
it  was  for  the  jury  to  say  what  were  such 
reasonable  precautions;,  that  the  defendants 
were  also  bound  by  the  Factories  Act  to 
securely  guard,  as  far  as  practicable,  all  dan- 
gerous parts  of  their  machinery ;  that  the  jury 
having  so  found,  and  their  finding  being  sup- 
ported by  the  evidence,  the  intervention  of 
the  truckman  in  wrongfully  taking  away  the 
ladder  did  not  relieve  the  defendants  from 
the  consequences  of  their  negligence,  for  their 
negligence  still  remained  an  operative  cause 
of  the  workman's  injury.  Mann  v.  Ward,  8 
Times  L.  R.  699,  not  regarded  as  an  author- 
ity. As  the  damages  were  excessive,  a  new 
trial  was  granted  unless  the  plaintiffs  would 
consent  to  reduce  them.  Myers  v.  Sault  Rte, 
Marie  Pulp  and  Paper  Co.,  22  Occ.  N.  203,  3 
O.  L.  R.  600,  1  O.  W.  R.  280. 

Mill — Vsc  of  Dangerous  Materials — Proxi- 
mate Cause  of  Accident  —  Presumptions  — 
Findings  of  Jury — Appeal,^ — As  there  can  be 
no  responsibility  on  the  part  of  an  employer 
for  injures  sustained  by  an  employee  in  the 
course  of  his  employment,  unless  there  be 
positive  testimony,  or  presumptions  weighty, 
precise,  and  consistent,  that  the  employer  is 
chargeable  with  negligence  which  was  the 
immediate  necessary  and  direct  cause  of  the 
accident  which  led  to  the  injuries  suffered, 
it  is  the  duty  of  an  appellate  Court  to  relieve 
the  employer  of  liability  in  a  case  where 
there  is  want  of  evidence  as  to  the  imme- 
diate cause  of  an  explosion  of  dangerous  ma- 
terial which  caused  the  injuries,  notwith- 
standing that  the  findings  of  a  jury  in  favour 
of  the  plaintiff  had  been  sustained  by  two 
Courts  below.  Taschereau,  J.,  dissented, 
taking  a  different  view  of  the  evidence,  and 
being  of  opinion  that  the  findings  of  the  jury, 
concurred  in  by  both  Courts  below,  were 
based  upon  reasonable  presumptions  drawn 
from  the  evidence,  and  that,  following  George 
Matthews  Co.  v.  Bouchard,  28  S.  C.  R.  580, 
and  Metropolitan  R.  W.  Co.  v.  Wright,  11 
App.  Cas.  152,  those  findings  ought  not  to  be 
reversed  on  appeal.  Asbestos  and  Asbestic 
Co.  V.  Durand,  30  S.  C.  R.  285,  discussed 
and  approved.  Dominion  Cartridge  Co,  v. 
McArthur,  22  Occ.  N.  5,  31  S.  C.  R.  392. 


ICiaes — Common  Employment — Employers* 
Liahility  Act.] — ^The  provisions  of  s.  3  of  the* 
Inspection  of  Metalliferous  Mines  Act,  18d7, 
of  British  Columbia,  do  not  impose  upon  an 
absent  mine-owner  the  absolute  duty  of  ascer- 
taining that  the  plans  for  the  working  of  the 
mines  are  accurate  and  sufficient  and,  unless 
the  mine-owner  is  actually  aware  of  in- 
accuracy or  imperfections  in  such  plans,  be 
cannot  be  held  responsible  for  the  result  of  an 
accident  occurring  in  consequence  of  the 
neglect  of  the  proper  officials  to  plat  the  plans 
up  to  date  according  to  surveys.  The  defend- 
ant company  acquired  a  mine  which  had  beoi 
previously  worked  by  another  company,  and 
provided  a  proper  system  of  surveys  and 
operation,  and  employed  competent  8ui>erin- 
tendents  and  surveyors  for  thie  efficient  carry- 
ing out  of  their  system.  An  accident  occurred 
in  consequence  of  neglect  to  plat  the  working 
plans  according  to  surveys  made  up  to  date, 
the  inaccurate  plans  misleading  the  superin- 
tendent so  that  he  ordered  works  to  be  carried 
out  without  sufficieirt  information  as  to  the 
situation  of  openings  made,  or  taking  the 
necessary  precautions  to  secure  the  safety  of 
the  men  in  the  working  places.  The  engineen 
who  had  made  the  surveys  and  omitted 
platting  the  information  on  the  plans,  had 
left  the  employment  of  the  company  prior  to 
the  engagement  of  the  deceased,  who  was 
killed  in  the  accident: — Held,  that  the  em- 
ployers, not  being  charged  with  knowledge  of 
the  neglect  of  their  officers  to  carry  out  the 
efficient  system  provided  for  the  operation  of 
their  mine,  could  not  be  held  responsible  for 
the  consequences  of  failure  to  provide  com- 
plete and  accurate  plans  of  the  mine: — Held, 
also,  that  negligence  of  the  superintendent 
would  be  negligence  of  a  co-emi>loyee  of  the 
person  injured  for  which  the  employers  would 
not  be  liable  at  common  law,  although  there 
might  be  liability  under  the  British  Columbia 
Employers'  Liability  Act,  R.  S.  B.  C.»c.  69, 
s.  3,  for  negligence  on  the  part  of  the  super- 
intendent. Judgment  in  23  Occ.  N.  309,  9  B. 
C.  R.  551,  reversed  and  a  new  trial  ordered. 
Hosking  v.  Le  Rot  No,  2,  lAmited,  24  Occ.  N. 
117.  34  S.  C.  R,  244. 

Bflne  —  Defective  System — Rules — Find- 
ings of  Jury.] — In  an  action  by  a  miner 
against  the  mine  owners  for  damages  for 
injuries  caused  him  by  being  precipitated 
to  the  bottom  of  a  shaft  -when  at  work  in 
the  mine,  the  jury  found  inter  alia  that  the 
system  adopted  for  lowering  the  men  was 
faulty  and  that  the  plaintiff  did  not  comply 
with  the  printed  rules  of  the  mine : — Held, 
that  the  plaintiff  was  entitled  to  judgment, 
although  adherence  by  him  to  the  rules 
would  have  prevented  the  accident.  War- 
mington  v.  PiUmer,  7  B.  C.  R.  414. 

Bflnes — Explosion — ^Breach  of  statutoiy 
duty — ^Jury — Contributory  negligence  —  Mis- 
direction— Evidence — Insurance  by  employers 
against  risk  to  workmen — New  trial— -Costs. 
Davies  v.  Canc^ian- American  Coal  and  Coke 
Co.    (N.W.T.),   1   W.  L.  R.  55,  97. 

Bfinea — Inspection  Act — Statutory  Duty 
— Protection  from  Falling  Cage.] — ^Action  for 
damages  for  personal  injuries  sustained  by 
plaintiff,  a  miner,  while  working  at  the  bot- 
tom of  a  shaft  in  the  LeRoi  mine.  The  cage 
or  skip  used  for  lowering  and  hoisting  men 
fell  and  broke  through  the  bulkhead  of  cage 
platform  at  the  800-foot  level,  and  struck 
the  plaintiff  while  working  a  few  feet  below: 
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— Held,  aflSrming  the  decision  of  McColl,  C. 
J.,  that  the  cage  or  skip  used  for  lowering 
and  hoisting  men  is  not  "  falling  material," 
within  the  meaning  of  that  term  as  used 
in  Rule  20  of  s.  25  of  the  Metalliferous 
Mines  Inspection  Act,  and  amendment  of 
1899  (c.  49,  s.  12)  does  not  create  any  duty 
on  the  mine  owner  to  provide  protection  from 
a  falling  cage.  McKelvey  v.  LeRoi  Mining 
C'o.,  22  Occ  N.  246,  9  B.  C.  R.  62. 

Hiaea — ^ on-ohserv<ince  of  Rules — Mines 
Act.]t — A  master  is  entitled  to  make  and 
insist  on  the  observance  of  reasonable  rules 
for  the  conduct  of  bis  business,  and  if, 
in  consequence  of  the  non-observance  of  these 
rules  by  a  servant,  that  servant  is  injured, 
the  master  is  not  liable.  It  was  held  that 
the  master  was  not  liable  in  damages  for 
the  death  of  a  servant  resulting  from  the 
servant  using,  in  direct  violation  of  rules, 
the  cage  instead  of  the  ladders  to  ascend 
from  a  mine,  although  the  ladders  did  not 
in  some  particulars  conform  to  the  require- 
ments of  the  Mines  Act.  Anderson  v.  Mika^ 
do  Gold  Mining  Co,,  22  Occ.  N.  175,  3  O. 
L.  R.  581,  1  O.  W.  R.  276. 

ICiaefl — Shaft — Signals  —  Disregard  of 
Rules  —  Negligence  —  Contributory  Negli- 
gence— Damages — Employers^  Liability  Act, 
B,  C.) — ^A  miner. was  getting  into  a  bucket 
by  which  he  was  to  be  lowered  into  the 
mine  when,  owing  to  the  chain  not  being 
checked,  his  weight  carried  him  rapidly  down 
and  he  was  badly  hurt.  In  an  action  for 
damages  against  the  mine-owners,  the  jury 
found  that  the  system  of  lowering  the  men 
was  faulty,  the  men  in  charge  of  it  negligent, 
and  the  engine  and  brake  by  which  the 
bucket  was  lowered  not  fit  and  proper  for  the 
purpose.  Printed  rules  were  posted  near  the 
mouth  of  the  pit  providing,  among  other 
things,  that  signals  should  be  given  by  any 
miner  wishing  to  go  down  the  mine  or  be 
brought  up,  by  means  of  bells,  the  number 
telling  the  engineer  and  pitman  what  was 
required.  The  jury  found  that  it  was  not 
usual,  in  descending,  to  signal  with  the  bells, 
and  that  the  injured  miner  knew  of  the 
rules,  but  had  not  complied  with  them  on 
the  occasion  of  the  accident.  On  appeal  to 
the  Supreme  Court  of  Canada  from  a  judg- 
ment setting  aside  the  verdict  for  the  plain- 
tiff:— Held,  reversing  that  judgment,  22  Occ 
N.  126,  8  B.  C.  L.  R.  344,  and  restoring 
the  judgment  of  the  trial  Judge,  7  B.  C.  R. 
414,  that  there  was. ample  evidence  to  sup- 
port the  findings  of  the  jury  that  the  defend- 
nnts  were  negligent:  that  there  was  no  con- 
tributory negligence  by  non-use  of  the  signals, 
the  rules  having,  with  consent  of  the  em- 
ployers and  of  the  persons  in  charge  of  the 
men,  been  disregarded,  which  indicated  their 
abrogation;  the  new  trial  should,  therefore, 
not  have  been  granted : — Held,  further,  that, 
as  the  negligence  causing  the  accident  was  not 
that  of  the  employers  themselves,  but  that 
of  the  persons  having  control  of  those  going 
down  the  mine,  it  was  not  a  case  of  negli- 
gence at  common  law  with  no  limit  to  the 
amount  of  ^damages,  'but  the  latter  must  be 
afsessed  under  the  Employers*  Liability  Act, 
R.  8.  B.  C.  ISiVI  c.  69.  Warmington  v.  Pal- 
mer, 22  Occ.  N.  199,  32  S.  C.  R.  126. 


that  the  statutory  regulations  should  be  ob- 
served. A  labourer  was  sent  to  work  in  an 
unused  balance  which  had  not  been  fenced 
or  inspected,  and  an  explosion  of  gas  occurr- 
ed, from  the  effects  of  which  he  died.  In  an 
action  for  damages  by  the  widow : — Held, 
reversing  the  judgment  below,  34  N.  S.  Reps. 
319,  Taschereau  ^nd  Sedgewick,  JJ.,  dis- 
senting, that,  as  the  company  had  failed  to 
maintain  the  mine  in  a  condition  suitable 
for  carrying  on  their  works  with  reasonable 
safety,  they  were  liable  for  the  injuries  sus- 
tained by  the  employee,  although  the  explo- 
sion may  have  b^n  attributable  to  neglect 
of  duty  by  fellow- workmen.  Orant  v.  Acadia 
Coal  Co.,  22  Occ.  N.  359,  32  S.  C.  R.  427. 


I — Statutory  Mining  Regulations  — 
Poult  of  Fellow  Workmen.) — The  defendant 
company  employed  competent  officials  for  the 
superintendence  of  their  mine,  and  required 


NeKligenoe  —  Dangerous  place — "  Way  " 
— Contributory  negligence.  Birmingham  v. 
Larkin,  2  O.  W.  R.  536,  3  O.  W.  R.  607, 
5    O.    W.    R.    549. 

NesUsenoe — Death  —  Action  hy  Widow 
— Employment  of  Competent  Persons — Dam- 
ages— Pecuniary  Loss — Benefit  of  Heirship,] 
The  plaintiff's  husband  was  suffocated  by  a 
fire  which  broke  out  suddenly  in  the  defend- 
ants' distributing  station.  The  evidence,  in 
the  opinion  of  the  Court,  justified  the  con- 
clusion that  if  competent  persons  had  been 
in  charge  of  the  work  proceeding  when  the 
fire  broke  out,  it  might  have  been  extinguished 
in  time  to  prevent  any  injury  to  the  de- 
ceased :  —  Held,  that  it  is  the  duty  of  the 
employer  to  have  competent  persons  in  charge 
while  work  of  a  dangerous  character  is  be- 
ing performed,  and  he  is  responsible  for  an 
injury  to  a  workman  which  might  have  been 
prevented  if  the  persons  in  charge  had  been 
sufficiently  on  the  alert  to  give  timely  warn- 
ing. The  fact  that  the  deceased  might  have 
adopted  a  safer  and  more  prudent  method 
of  attempting  to  escape  from  the  danger  did 
not  relieve  the  employer  from  responsibility. 

2.  The  **  damage  occasioned  by  the  death " 
of  the  T)erson  injured,  under  art.  1056,  C. 
C,  is  limited  to  pecuniary  loss,  and  where 
the  widow,  claimant  under  that  article,  is 
heir  to  the  deceased,  the  pecuniary  benefit 
accruing  to  her  as  such  heir  must  be^  de- 
ducted from  the  loss  occasioned  by  the  death. 

3.  It  is  for  the  defendant,  in  such  action,  to 
establish  to  what  extent  the  claimant,  as  heir, 
has  benefited  by  the  death,  after  liquidation 
of  the  liabilities  of  the  estate.  The  Court 
may,  however,  under  art.  371,  C.  C.  P.,  in 
the  absence  of  such  proof,  order  the  plaintiff 
to  appear  and  answer  on  oath,  in  order  to 
complete  the  proof  necessary  for  the  deter- 
mination of  the  amount  for  which  judgment 
should  be  rendered.  Warhoys  v.  Lachine 
Rapids  Hydraulic  and  Land  Co,,  Q.  R.  22 
S.  C.  531. 

Neslifl^nee  —  Evidence  —  Finding  of 
Jury.] — An  appeal  by  the  defendant  from 
the  judgment  in  32  O.  R.  8.  20  Occ.  N.  304, 
reversing  the  judgment  in  31  O.  R.  521,  20 
Occ.  N.  121.  was  dismissed  with  costs,  the 
Court  agreeing  that  there  was  some  evidence 
to  support  the  finding  of  negligence.  Kelly 
V,  Davidson,  21  Occ.  N.  13,  27  A.  R.  657. 

Nesli^^AOo — Unskilled  Workman  —  Dan- 
gerous Work- — Reasonable  Precautions.] — Al- 
though an  employer  is  not  liable,  as  a  gen- 
eral rule,  for  the  result  of  accidents  which 
happen  to  employees  from  dangers  essen- 
tially inherent  in  the  work  whidi  is  being 
performed,    he    nevertheless     becomes     liable 
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when  reasonable  precautions  have  not  been 
taken  by  bim  to  reduce  the  danger  to  the 
lowest  point  or  remove  it  altogether.  And 
60,  when  work  which  is  not  especially  unsafe 
for  a  skilled  workman,  such  as  the  driving 
of  spikes  on  a  railway,  is  intrusted  to  an 
nnskilled  person,  the  employer  is  responsible 
for  an  accident  to  the  workman  resulting 
from  his  inexperience,  reasonable  precautions 
to  avoid  it  not  havin^^  been  adopted.  Spar- 
ano  V.  Canadian  Pacific  R,  W,  Co,,  Q.  R. 
22  S.  C.  292. 

NesUffcnoe  of  Felloir-aerr-ant  — ^  Com- 
mon Employment.] — Negligence  of  a  track- 
master  of  a  railway  company  causing  an 
Injury  to  a  man  employed  as  one  of  the 
crew  engaged  in  removing  gravel  from  a 
ballasting  train  working  on  a  section  of  the 
road  under  the  control  of  the  track-master, 
is  the  negligence  of  a  fellow-servant  engaged 
in  a  common  employment,  and  the  company 
is  not  liable  in  an  action  for  damages  re- 
sulting therefrom.  Day  v.  Canadian  Pacific 
R.   W.   Co,,  36  N.  B.   Reps.  323. 

NeKlleenee  of  Fello'w-aerrant  —  Fac- 
tories Act — Elevator — Mechanical  Device,] — 
The  plaintiff  was  employed  as  a  dressmaker 
in  the  defendants'  departmental  store,  and, 
while  descending  in  their  elevator  after  her 
day's  work  was  done,  was  injured  by'  the 
fall  of  the  elevator,  owing  to  the  failure  of 
the  person  in  charge  to  properly  manage  it: 
— ^Held,  that  the  defendants  were  not  answer- 
able at  common  law  for  such  neglect,  which 
was  that  of  the  plaint^iff's  fellow-servant, 
n<>r  under  the  Workmen's  Compensation  for 
Injuries  Act,  R.  S.  O.  1897  c.  160,  for  the 
fellow-servant  was  not  a  person  having  any 
superintendence  intrusted  to  him,  within  ss. 
2  (1)  and  3  (2)  i-nHleld,  that  the  defend- 
ants' store  was  a  factory  within  the  meaning 
of  the  Act,  and  the  onus  of  proving  that  the 
brake  and  "  dogs  "  in  use  in  connection  with 
the  elevator  were  sufficient  was  xi\)on  the  de- 
fendants ;  but  it  was  not  necessary  for  them  to 
shew  that  the  device  in  its  concrete  form  as  part 
of  the  elevator  had  been  approved  by  the  in- 
spector in  accordance  with  s.  20,  s.-s.  1  (d), 
of  the  Ontario  Factories  Act,  R.  S.  O.  c. 
256;  it  was  sufficient  that  the  kind  of  de- 
vice used  had  been  approved: — ^Held,  also, 
that  in  order  to  render  the  employer  liable 
to  a  civil  action  it  was  incumbent  on  the 
plaintiff  to  make  out  the  casual  connection 
between  the  omission  to  provide  the  statutory 
safeguards  and  the  injury  complained  of; 
and  that  she  had  not  done.  Camahan  v. 
Rahert  Simpson  Co.,  21  Occ.  N.  74,  32  O. 
R.  328. 

Noslicenoe  of  Foreman  —  Jury.  Bow- 
man V.  Imperial  Cotton  Co.,  1  O.  W.  R. 
450. 


Ifeslig^enoe    of    Master 

Employment    —    Volunteer. 
Hogan,  1  O.  W.  R.  15. 


—    Dangerous 
iBlanquist    v. 


Ifeslis^noo  of  Master  —  Foreman  — 
Secretary  of  company — Knowledge  —  Evi- 
dence. Wilson  V.  Botsford-Jenks  Co.,  1  O. 
W.  R.  101. 

Nesligenoe  of  Iffaster — Precautions.] — 
The  master  is  in  the  wrong  if  it  can  be 
shewn  that  the  accident  to  the  servant  could 
have  been  avoided,  however  costly  and  useless 


he  may  have  thought  the  necessary  precau- 
tions to  attain  this  result.  2.  Every  act  of 
imprudence  or  negligence  on  the  part  of  the 
master  puts  him  in  the  wrong,  and  makes 
him  liable.  Durand  v.  Asbestos  and  Ashestic 
Co.,  Q.  R.  19  S.  C.  39.  (Affirmed  by  the 
Court  of  Review  and  by  the  Supreme  Court 
of  Canada,  30  S.  C.  R.  285.) 

Neslisenoe  of  Master  —  Question  for 
Jury  —  Res  ipsa  loquitur.  Brotherson  v. 
Carry,  1  O.  W.  R.  34. 

Notice  of  Injury — Escuse  for  Want  of — 
Evidence — Statement  of  Deceased  —  Negli- 
gence—Cause of  Injury — Jury.] — ^The  know- 
ledge of  the  defendants  of  the  injury  and 
the  cause  of  it,  at  the  time  it  occurs,  is 
(in  case  of  death)  a  reasonable  excuse  for 
the  want  of  the  notice  of  injury  required 
by  s.  9  of  the  Workmen's  Compensation  for 
Injuries  Act,  R.  S.  O,  1897  c.  160,  where 
there  is  no  evidence  that  they  were  in  any 
way  prejudiced  in  their  defence  by  the  want 
of  it.  Where  the  deceased  received  the  in- 
juries from  which  he  ^  died  by  being  run  over 
by  a  train  of  cars,  a  statement  made  by  him 
immediately  after  he  was  run  over,  in  an- 
swer to  a  question  as  to  how  it  happened, 
**  I  slipped  and  it  hit  me,"  was  held  admis- 
sible in  evidence.  Thompson  v.  Trevanian, 
Skin.  40^Aveson  v.  Kinnaird,  6  East  188» 
193.  and  Rex  v.  Foster,  6.C.  &  P.  325,  fol- 
lowed. Upon  that  evidence  and  evidence  of 
the  slippery  condition,  by  reason  of  snow  and 
ice,  of  the  place  where  the  deceased  slipped, 
a  question  should  have  been  submitted  to  the 
jury  whether  he  slipped  by  reason  of  such 
condition,  and  whether  such  condition  was 
due  to  the '  negligence  of  the  defendants. 
Armstrong  v.  Canada  AtUintic  R^  W.  Co., 
21  Occ.  N.  497,  2  O.  L.  R.  219. 


Person  to  irhose  Orders  Servant 
Bonnd  to  Conform — Right  to  give  order — 
Servant  voluntarily  incurring  risk — Findings 
of  jury.  Parker  v.  Lake  Erie  and  Detroit 
River  R.  W.  Co.,  5  O.  W.  R.  634. 

Pleading — Damages  —  Factories  Act.] — 
In  an  action  for  damages  for  physical  in- 
juries, the  age  of  the  victim,  and  his  per- 
sonal condition  as  to  means  are  relevant, 
but  not  the  number  of  his  children  or  the 
fact  that  he  has  to  support  them.  2.  The 
statutory  duties  prescribed  by  the  Factories 
Act  do  not  affect  the  civil  responsibilitv  of 
employers  towards  tflieir  employees.  Kien- 
deau  V.  Peck  Rolling  Co.,  6  Q.  P.  R.  143. 

Pleadlnf — "  2^0^  Guilty  by  Statute"  — 
Denial  —  Contributory  NegUgence-^ommon 
Employment— rStatute — Retroactivity  —  No 
Cause  of  Action.] — In  an  action  by  a  brakes- 
man in  the  defendants'  employment  to  re- 
cover damages  for  injuries  sustained  by  him 
by  reason  of  the  negligence  of  the  defendants, 
the  defendants  proposed  to  plead  other  de- 
fences along  with  "not  guilty  by  statute:" — 
Held,  that  it  was  not  necessary  to  plead  con- 
tributory negligence  specially,  for  it  could 
be  raised  under  "  not  guilty  by  statute,"  by 
Rule  13.  J.  C,  N.  W.  T.  2.  That  a  denial 
of  "each  and  every  material  allegation  con* 
tained  in  the  statement  of  claim"  was  too 
general  in  form  and  was  contrary  to  Rule 
118.  having  regard  to  Rule  114;  the  de- 
fendants must  specifjr  the  particular  allega- 
tions which  they  denied,  and  must  in  some 
cases  shew  by  affidavit  that  they  had  good 
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grounds  for  the  denial.  3.  That  the  defend-  ^ 
ants  should  be  allowed  to  set  up  the  defence 
that  the  injury  was  caused  by  the  negligenos 
of  the  plaintiff's  fellow  servants  in  the  com- 
mon .  employment  of  the  defendants ;  for  c 
13  of  the  Ordinances  of  1900,  taking  away 
the  right  to  set  up  this  defence,  was  not  re- 
troactive as  applying  to  a  mere  matter  of 
procedure,  but  gave  a  substantial  right.  4. 
That  the  defendants  might  raise  a  question 
<p  law  by  pleading  that  the  statement  of 
claim  disclosed  no  cause  of  action,  but  thoy 
must  give  the  grounds.  SmiiU  v.  tanaaian 
Pacific  R.  W.  Co.,  21  Occ.  N.  193. 

Pleadlas  —  OntM — Contributory  Negli- 
gence — Employer's  Liability  Act,  l),  8. J — ^The 
statement  of  claim  allied  that  while  the 
plaintiff  was  in  the  defendant's  employ,  and 
engaged  in  filling  a  car  with  dolomite  from  a 
chute,  a  car  was  suddenly  dumped  into  the 
chute  above,  and  came  down  with  great  force, 
and  struck  and  injured  the  plaintiff,  and  that 
si^ch  injury  was  caused  by  the  defendant, 
his  engineers,  etc.,  not  warning  the  plaintiff 
that  the  car  of  dolomite  was  about  to  be 
dumped  into  the  chute,  ithus  giving  hflYn 
notice  to  avoid  danger: — Held,  that  upon  the 
pleading,  the  onus  was  on  the  plaintiff  to 
prove  that  that  injury  was  caused  by  the 
negligence  of  defendant;  and  that,  in  the 
abience  of  evidence  to  satisfy  the  burden 
resting  upon  him,  he  could  not  recover.  The 
evidence  shewed  that  it  was  the  plaintiff's 
duty  to  place  the  car  to  be  loaded  below  the 
chute,  and  to  remain  in  a  place  of  safety 
until  the  car  was  loaded,  and  the  gates  of  the 
chute  closed,  and  then  to  remove  the  car  to 
the  crusher;  that,  at  the  request  of  a  fellow 
workman,  he  attempted  to  pull  out  the  car 
before  it  was  loaded,  and  before  the  gates 
were  closed,  with  the  result  that  he  sustained 
the  injury  complained  of: — Held,  that  there 
was  contributory  negligence  on  the  part  of 
the  plaintiff  which  prevented  his  recovery. 
MacPherson  v.  MacLachlan,  36  N.  S.  Reps. 
435. 

Pleadias— TTorArmen'tf  Compensation  Act 
— Particulars — Name  of  Fellow-servant,]  — 
The  requirements  of  s.  9  of  the  Workmen's 
Compensation  for  Injuries  Act  are  directory 
rather  than  imperative,  and  the  omission  to 
give  the  name  and  description  of  the  person 
in  the  defendants'  service  by  whose  negli- 
gence the  accident  which  gave  rise  to  the  ac- 
tion occurred,  is  a  matter  to  be  dealt  with  by 
an  application  for  particulars,  and  not  by 
demurrer.  Makarsky  v.  Canadian  Pacific 
R.  W,  Co.,  15  Man.  L.  R.  53. 

Proziiiiate  Cause  —  Contributory  negli- 
gence —  Findings  of  jury.  Lennon  v.  Can- 
adian Niagara  Power  Co,,  6  O.  W.  R.  885. 

Queatioiis  for  Jury — New  trial.  8oren- 
son  V.  Smith,  5  O.  W.  R.  576. 

Railuray — Collision'  —  Duty  of  Engine- 
man — Orders  of  Conductor  —  Rules — Con- 
tributory Negligence,] — ^By  rule  232  of  the 
defendants,  "  conductors  and  enginemen  will 
be  held  equally  responsible  for  the  violation  of 
any  of  the  rules  governing  their  trains,  and 
they  must  take  every  precaution  for  the  pro- 
tection of  their  trains,  even  if  not  provided 
for  by  the  rules."  Ely  rule  52,  enginemen 
must  obey  the  conductor's  orders  as  to  start- 
ing their  trains,  unless  such  orders  involve 


violation  of  the  rules  or  endanger  the  train's 
safety;  and  rule  65  forbids  them  to  leave 
the  engine,  except  in  a  case  of  necessity. 
Another  rule  provides  that  a  train  must  not 
pass  from  one  double  to  single  track  until  it 
is  ascertained  that  all  trains  due  which  have 
the  right  of  way  have  arrived  or  left.  M. 
was  engineman  on  a  special  train  which  was 
about  to  pass  from  a  double  to  a  single  track, 
and  when  the  time  for  starting  arrived  he 
asked  the  conductor  if  it  was  all  right  to  go, 
knoWing  that  the  regular  train  passed  over 
the  single  track  about  that  time.  He  re^ 
ceived  from  the  conductor  the  usual  signal 
to  start,  and  did  so.  After  proceeding  about 
two  miles  his  train  collided  with  the  regular 
train,  and  he  was  injured.  In  an  action 
against  the  company  for  damages  in  conse- 
quence of  such  injury: — Held,  affirming  the 
judgment  of  the  Court  of  Appeal  (31st  De- 
cember, 1901),  that  M.  was  not  obliged,  be- 
fore starting,  to  examine  the  register  and 
ascertain  for  himself  if  the  regular  train 
had  passed,  that  duty  being  imposed  by  the 
rules  on  the  conductor  alone;  that  he  was 
bound  to  obey  the  conductor's  order  to  start 
the  train,  having  no  reason  to  question  its 
propriety;  and  he  was,  therefore,  not  guilty 
of  contributory  negligence  in .  starting  as  he 
did.  Miller  y„Orand  Trunk  R.  W,  Co.,  22 
Occ.  N.  353.  32  S.  C.  R.  454. 


way  —  Contributory  Negligence  — 
Nonsuit — Jury — Employers*  lAabUity  Act,] — 
F.,  a  conductor  and  brakesman  in  the  employ 
of  the  defendant  company,  while  turning  the 
brake  wheel,  fell  from  his  train  and  was 
run  over  and  killed.  The  nut  which  fastens 
the  brake  wheel  to  the  brake  mast,  and 
which  should  have  been  on,  was  not  on,  and 
so  the  wheel  came  off  and  the  acoident  re- 
sulted. It  was  the  duty  of  the  deceased  to 
examine  the  cars  of  the  train  and  see  that 
they  were  in  good  order  before  leaving  the 
station  which  the  train  was  just  leaving: — ' 
Held,  in  an  action  by  F.'s  personal  repre- 
sentatives to  recover  damages  in  respect  of 
his  death,  that  it  was  F.'s  own  neglect  in 
not  seeing  that  the  brake  was  in  a  secure 
condition,  and  that  there  was  therefore  no 
case  for  the  jury.  Fawcett  v.  Canadian  Paci- 
fic R,  W.  Co.,  22  Occ  N.  244.  8  B.  O.  R, 
393. 

Railway  —  Employers'*  Liability — Exces- 
sive Damages,] — In  the  defendants'  coal  mine 
the  haulage  slope,  which  was  necessarily  used 
as  a  travelling  road  by  the  workmen,  was 
not  provided  with  man-holes  at  intervals  of 
not  more  than  twenty  yards,  as  required  by 
the  Coal  Mines  Regulation  Act,  and  on  ac- 
count of  this  lack  of  sufficient  manholes  it 
was  the  custom  of  the  defendants  not  to  run 
the  trip  during  the  time  the  workmen  were 
going  to  and  coming  from  work.  The  plain- 
tiff while  coming  from  work  was  run  into 
and  injured  by  the  trip,  which  had  been 
started  off  during  a  prohibited  time.  The 
trip  was  a  train  of  cars,  operated  by  a  sta- 
tionary engine  on  the  outside,  and  used  for 
hauling  coal  out  of  the  mine.  The  jury 
found  that  the  accident  was  caused  by  the 
defendants'  negligence  in  letting  the  trip 
down,  and  on  the  verdict  jvidgrment  was  en- 
tered for  the  plaintiff  for  $1,424  and  costs. 
An  appeal  to  the  full  Court  was  dismissed, 
the  Court  refusing  to  reverse  the  findings  of 
fact  or  to  interfere  with  the  damages  as  ex- 
cessive:— Held,  also,  that  the  place  in  ques- 
tion was  a  "railway"  within  the  meaning 
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of  the  Employers*  Liability  Act.  Booker  v. 
Wellington  Colliery  Co.,  22  Occ.  N.  43(>,  9 
B.  C.  R.  205. 


—  Lights  on  Train,  \ — A  con- 
ductor in  the  defendants*  employment,  while 
performing  the  duty  for  which  he  was  en- 
gaged at  the  Windsor  station  of  the  Canadian 
Pacific  Railway  in  Montreal,  was  killed  by 
a  train  which  was  being  moved  backwards 
in  the  station  yard.  There  was  no  light 
on  the  rear  end  of  the  last  car  of  the  train, 
nor  was  there  any  person  stationed  there  to 
give  warning  of  the  movement  of  the  train : — 
Held,  that,  by  omitting  to  have  a  light  on 
the  rear  end  of  the  train,  the  railway  com- 
pany failed  in  their  duty,  and  this  constituted 
prima  facie  evidence  of  negligence.  Judgment 
in  Q.  R.  II  K.  B.  394  affirmed.  Boi»9€au 
V.  Canadian  Pacific  R.  W,  Co,,  22  Occ.  JN. 
358.  32  S.  C.  R.  424. 


-Signals  —  Warning — Findings 
of  jury.  — Basso  v.  Grand  Trunk  R,  W.  Cq., 
6  O.  W.  R.  172,  893. 

Railiray  —  Stipulation  in  Contract  of 
Service  for  yon-liaoilitp  of  Master — Assur- 
ance Fund — Constitution -of  ^id  Society,] — 
A  master  may  validly  stipulate  with  his  ser- 
vant that,  in  consideration  of  a  contribution 
which  he  makes  to  the  funds  of  a  society 
of  aid  and  assurance  formed  for  the  purpose 
of  assisting  workmen  and  their  families  in 
case  of  injury  or  death  by  accident,  he  shall 
not  be  responsible  for  the  consequences  of  an 
accident  sustained  by  the  servant,  caused  by 
the  fault  of  his  fellow  servants.  Regina  v. 
Grenier,  30  S.  C.  R.  42,  followed.  2.  In  this 
case  the.  society  of  aid  and  assurance  had 
been  legally  constituted.  Ferguson  v.  Grand 
Trunk  R,  W,  Co,,  Q,  R.  20  S.  C.  54. 

Rail'way — Workmen* s  Compensation  Act 
— Notice  of  Injury — Absence  of — Reasonable 
Excuse — Meaning  of — Cause  of  Injury.]  — 
While  the  notice  of  injury  required  by  s.  9 
of  the  Workmen's  Compensation  for  Injuries 
Act,  R.  S.  O.  1897  c.  100,  is  for  the  employ- 
er's protection  against  stale  or  imaginary 
claims,  and  to  enable  him,  while  the  facts  are 
recent,  to  make  inquiry,  the  injured  workman, 
however,  is  the  primary  object  of  the  legis- 
lative consideration  ;  and  therefore  under  that 
section  of  ss.  13  and  14,  notice  may  be 
dispensed  with  where  there  is  reasonable  ex- 
cuse for  the  want  thereof,  the  employer  not 
being  prejudiced  thereby.  What  consti- 
tutes reasonable  excuse  must  depend  upon  the 
circumstances  of  each  particular  case,  and  a 
reasonable  excuse  will  be  inferred  where,  as 
here,  there  is  the  notoriety  of  the  accident, 
the  knowledge  of  the  employers  of  the  injury 
which  resulted  in  death,  and  its  cause,  and 
of  a  claim  having  been  made  on  them  by  the 
deceased's  representative,  which  they  had 
stated  they  would  take  into  their  considera- 
tion, but  to  which  no  final  answer  had  ever 
been  given.  In  an  action  against  a  railway 
company  for  alleged  negligence,  it  appeared 
that  the  deceased  was  killed  by  being  run 
over  while  shunting  cars.  The  evidence 
shewed  that  the  space  between  two  sets  of 
tracks  in  the  defendants'  yard  was  dan- 
gerous by  reason  of  an  accumulation  of  snow 
and  ice  thereon,  but  that  the  tracks  them- 
selves were  in  good  condition,  and  it  was 
merely  a  matter  of  conjecture,  whether,  at 
the  time  of  the  accident,  the  deceased  was  on 


the  tracks  themselves,  or  in  the  space  be- 
tween them : — 'Held,  that,  under  these  circum- 
stances, the  accident  could  not  be  said  to  be 
due  to  the  defendants*  negligence,  and  the 
plaintiffs*  action  failed.  Judgment  in  2  O. 
Lu  R.  219,  21  Occ.  N.  497,  reversed.  Arm- 
strong V.  Canada  Atktntic  R.  W,  Co.,  22 
Occ.  N.  379,  4  O.  L.  R.  560. 

Ship  —  Bursting  of  Capstan — Defect  %r- 
Notice — Superintendent  —  Competence — Aj- 
gravaticn  of  Injury  by  Subsequent  Conduct 
— Master  of  Ship — Scope  of  Authority,]  — 
The  mate  of  a  steamer  was  injured  by  the 
bursting  of  a  capstan,  and  brought  a  com- 
mon law  action  against  the  owners  for  dam- 
ages for  his  injuries,  and  also  for  aggrava- 
tion of  his  injuries  owing  to  his  unauthorized 
detention  on  the  steamer  after  the  accident: 
— Held,  that,  in  the  absence  of  evidence  of 
a  defective  system,  the  defendants  were  not 
liable  for  the  negligence,  if  any,  of  a  com- 
petent engineer,  who  was  a  fellow-servant 
of  the  plaintiff  and  not  the  representative  of 
defendants.  If  there  was  any  negligence  on 
the  part  of  the  captain  in  keeping  the  plain- 
tiff on  the  steamer,  the  defendants  were  not 
liable  for  it,  as  such  interference  was  not 
within  the  scope  of  his  employment.  Morgan 
V.  British  Yukon  Navigation  Co,,  11  B.  C. 
R.  316,  1  W.  L.  R.  294. 

Street  Railway — Negligence  —  Motor- 
man.] — The  motorman  pf  an  electric  car 
may  be  a  "  person  who  has  charge  or  con- 
trol," within  the  meaning  of  s.  3  of  the 
Workmen's  Compensation  Act^  R.  S.  O.  1897 
c.  160,  and,  if  he  negligently  allows  an  open 
car  to  come  in  contact  with  a  passing  vehicle, 
whereby  the  conductor,  w^ho  is  standing  on 
the  side  in  discharge  of  his  duty,  is  struck 
and  injured,  the  electric  company  are  liable 
in  damages  for  such  injury.  Judgment  in 
27  A.  R.  151.  20  Oca  N.  224,  affirmed. 
Snell  V.  Toronto  R.  W,  Co.,  21  Occ.  N.  327, 
31  S.  C.  R.  241. 

Superintendent  of  Works  —  Work- 
men's Compensation  Act — ^Findings  of  jury — 
Inconsistency — New  trial.  Higgins  v.  JTq^m- 
ilton  Electric  Light  and  Cataract  Power  Co,^ 
5  O.  W.   R.   136. 

TTse  of  EjcploslTes — Cause  of  accident — 
Conjecture  —  Nonsuit — New  trial — Discovery 
of  fresh  evidence.  Lundy  v.  Dawson^  3  O. 
W.  R.  720. 

Verdlot — Inconsistent  Findings  —  Con- 
struction,]— ^In  an  action  for  damages  for 
personal  injuries  received  by  the  plaintiff 
while  in  the  employ  of  the  defendant : — ^Held, 
that  in  construing  a  jury's  verdict,  con- 
sisting of  a  number  of  questions  and  answers, 
the  whole  verdict  must  be  taken  together 
and  construed  reasonably,  regard  being  had 
to  the  course  of  the  trial.  The  injuries  were 
caused  by  the  plaintif  s  failure  to  withdraw 
himself  from  danger  in  response  to  a  signal. 
The  jury  found  that  the  defendant  was  negli- 
gent and  that  the  signal  was  given  premature- 
ly, and  that  the  plaintiff  should  have  heard 
the  signal,  but  being  busy  might  not  have 
heard  it.  The  answer  to  the  question  as  to 
contributory  negligence,  to  which  the  jury's 
attention  was  directed  by  the  Judge,  was, 
"  We  do  not  consider  that  plaintiff  was  doing 
anything  but  his  regular  work."  Judgmoit 
was   entered    for   the    plaintiff :— Held,    diat 
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the  judgment  must  be  affirmed.      Marshall  v. 
Vat€9,  Z4  Occ.  N.  38,  10  B.  C.  R.  153. 


I      Compe]UMttio]&      Act  — 

Defect  in  engine— Repair — Inspection — Rea- 
sonable care  —  Person  intrusted  by  master 
with  duty  of  providing  proper  appliances — 
Evidence  for  jury  —  Isew  trial.  iSchtoooh  v. 
Michigan  Central  R,  W.  Co..  6  O.  W.  R.  tf30, 
10  O.  L.  R.  647. 


Workmen's      OompeaMktio]&      Act  — 

Defects  in  machinery  —  Contributory  negli- 
gence.    Taylor  v.  t'i)nlon,  2  O.  W.  R.  714. 

Workmen's      Compensation      Aot  ^ 

Defect  in  machine— Jury — ^^Mnding  —  Ne\« 
trial.  Glasgow  v.  Toronto  Paper  Manfactur^ 
ing  Co,,  2  O.  W.  R.  772. 

Worknien's      Oonipensaitlon      Aot  — 

— ^Negligence — Defect  in  machinery — Know- 
ledge of  master — Knowledge  of  servant  — 
Contributory  negligence  —  Jury  —  Nonsuit. 
Oordanier  v.  John  Dick  Co,,  2  O.  W.  R. 
1051. 

Worknien's      Ooatpensaition      Aot  — 

Defect  in  machinery — Proximate  cause  of  ac- 
cident— ^Knowledge  of  defect  —  E3vidence  — 
Jury — ^Damages.  Crosby  v.  Dawson,  4  O. 
W.  R.  487. 

Workmen's       Compensation      Aot  — 

Defect  in  Ways,  Works,  etc, — Person  In- 
trusted with  Duty  of  Seeing  that  Condition 
Proper — Fellow-servant  —  Negligence.]  — 
Held,  that  a  cleat  upon  the  roof  of  a  build- 
ing upon  which  the  plaintiff  was  working, 
was  a  part  of  "the  ways,  works,  machinery, 
plant,  buildings  or  premises  connected  with. 
intended  for  or  used  in  the  business  of  the 
employer,"  within  the  meaning  of  s.-s.  1  of 
8.  3  of  the  Workmen's  Compensation  for  In- 
juries Act,  R.  S.  O.  1897  c.  160;  and  there 
being  evidence  upon  which  a  jury  might  find 
that  the  cleat  was  defective  in  that  it  was  not 
securely  fastened,  that  the  defective  condi- 
tion was  the  proximate  cause  of  the  injury, 
and  that  it  was  due  to  the  negligence  of 
the  defendants'  workmen  who  put  on  the 
cleats,  the  defendants  would  be  answerable 
for  the  negligence  (if  found)  as  being  negli- 
gence of  persons  intrusted  by  them  with  the 
duty  of  seeing  that  the  condition  or  arrange- 
ment of  the  ways,  etc.,  was  proper,  within 
the  meaning  of  s.-s.  1  of  «.  6.  Differences 
between  s.-s.  1  of  s.  6  and  the  corresponding 
provisions  of  the  English  Act  pointed  out. 
Under  s.-s.  1  of  s.  6  of  the  Ontario  Act 
the  employer  is  answerable,  so  far  as  the 
condition  or  arrangement  of  rhe  ways,  etc., 
is  concerned,  for  the  negligence  of  any  per- 
son, whether  in  his  service  or  not,  to  whom 
he  intmsts  the  duty  mentioned  in  the  sub- 
section, in  the  performance  of  that  duty,  in 
the  same  way  and  to  the  same  extent  as  he 
would  have  been  answerable  at  the  common 
law  had  he  taken  upon  himself  personally  the 
I>erformance  of  the  duty,  and  where  an  appli- 
ance necessary  for  the  safety  of  the  work- 
man is  required  in  the  course  of  the  work, 
and  the  employer  directs  any  one  to  provide 
it  ready  for  the  use  of  the  workman,  that 
person  is  one  intrusted  with  the  duty  of 
seeing  that  the  appliance  is  proper.  Giles  v. 
Thames  Ironworks  Shipbuilding  Ck>..  1  Times 
L.  R  469.  and  Ferguson  v.  Gait  Public 
School  Board,  27  A.  R.  480,  followed.  Mar- 
kle  V.  Donaldson,  24  Occ.  N.  218,  391,  7  O. 


L.  R.  376,  8  O.  L.  R.  682,  3  O.  W.  R.  147, 
4  O.  W.  R.  377. 

Worknien's       Compensation      Aot  — 

Defective  implement  —  Orders  of  foreman — 
Findings  of  jury — Negligence — Judge's  charge. 
Henry  v.  Hamilton  Brass  Manufacturing  Co., 
3  O.  W,  R.  448. 

Worknien's       Compensation      Aot  — 

Canal  works — Dangerous  place — **  Way  "  — 
Negligence  of  superintendent — ^Workmen  con- 
forming to  orders — Contributory  negligence. 
Birmingharn  v.  Larkin,  3  O.  W.  R.  607. 


's       Compensation      Aot  — 

Defects — Private  Railway — Unpacked  Frog — 
Negligence.] — The  defendants,  manufacturers, 
had  on  their  premises  a  private  line  of  rail- 
way, with  switcheSi  turnouts,  etc,  connected 
with  one  of  the  public  railway  lines,  and 
over  which  ordinary  freight  cars  and  steam 
locomotives  used  for  the  purposes  of  the  de- 
fendants' business,  were  drawn  or  propelled 
in  the  usual  manner.  The  plaintiff,  a 
switchman  employed  by  the  defendants,  while 
engaged  in  coupling  cars,  had  his  foot  caught 
in  an  unpacked  frog,  or  an  unpacked  space 
betwieen  the  wing  rail  and  >the  frog,  or 
between  the  rail  guard  and  the  other  rail, 
whereby  he  was  severely  injured :  —  Held, 
that  the  omission  of  the  packing  was  a  defect 
in  the  condition  or  arrangements  of  the  de- 
fendants' works,  machinery,  or  plant,  within 
the  meaning  of  s.  3  (1)  of  the  Workmen's 
Compensation  Act.  as  well  as  of  s.  5  (2). 
(3),  which  applied  to  the  defendants'  rail- 
way, and  that  it  was  for  the  jury  to  say  on 
the  evidence  whether  the  plaintiff  had'  know- 
ledge and  the  defendants  were  ignorant  of 
such  defect.  Order  of  Divisional  Court  for 
a  new  trial  affirmed.  Coop^  v.-  Hamilton 
Steel  and  Iron  Co.,  8  O.  L.  R.  353,  3  O.  W. 
R.  898. 

Worknien's       Compensation      Aot  — 

Defect  in  machinery — ^Knowledge  —  Contri- 
butory negligence  —  Amendment.  Oordanier 
V.  John  Dick  Co.,  3  O.  W.  R.  372,  599.  * 


Workmen's       Compensation      Aot  — 

Disobedience  to  Orders — Railway — Death  of 
Engine-driver  —  Negligence  —  Contributory 
Negligence — Signals,] — The  defendants  were, 
erecting  an  interlocking  apparatus  at  a  point 
of  their  main  line  where  there  was  a  siding, 
whereby  the  switch  could  be  worked  and  a 
signal  shewn  to  indicate  how  it  was  set, 
by  lowering  the  upper  or  lower  arm  of  the 
signal  as  the  case  might  be.  The  plaintiff's 
husband,  an  experienced  engine-driver  in  the 
defendants'  employment,  having  been  informed 
before  starting  with  his  train  that  the  appara- 
tus was  in  working  order,  and  that  all  trains 
were  to  be  governed  by  the  rules  applicable 
in  such  cases,  approaching  the  spot  saw  the 
signal  with  both  arms  down,  intimating 
that  the  interlocker  was  out  of  order,  but 
nevertheless  proceeded,  and,  the  switch  not 
being  fastened  in  any  way,  the  train  was 
derailed  and  he  was  killed.  As  a  matter  of 
fact,  the  apparatus  was  not  in  working  order, 
a  switchman  of  the  defendants  being  at  th4i 
spot  with  Hag  signals  to  use  in  case  of  necep- 
sity,  but  he  failed  to  warn  the  deceased. 
The  defendants'  rules  governing  ongine-driv- 
ers  provided  that  they  should  stop  when  in 
doubt  as  to  the  meaning  of  a  signal,  also  that 
a  signal  imperfectly  displayed  must  be  re- 
garded as  a  danger  signal,  and  that  in  case 
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of  doubt  they  were  to  take  the  safe  course 
and  run  no  risk.  Employees  were  also  spe- 
daily  instructed  that  if  any  interlocker  was 
out  of  order  trains  were  to  be  flagged  through. 
The  plaintiff  brought  this  action  for  damages 
under  R.  S.  O.  1897  c.  166:— Held,  that, 
although  there  was  a  plain  defect  in  tne 
condition  of  the  way  which  was  the  cause 
of  the  derailment  of  the  engine,  the  plain- 
tiff was  properly  nonsuited,  in  that  her  hus- 
band, had  he  survived,  could  not  have  main- 
tained an  action,  having  negligently  disobeyed 
his  orders  as  contained  in  the  rules  by  pro- 
ceeding in  spite  of  the  signals.  Uolden  v. 
Grand  Trunk  R,  W.  Co..  23  Occ.  N.  104,  5 
O.  L.  R.  3U1. 

Workmen's      Compensatioa      Act  — 

Liability  at  common  iaw — 'Personal  negli- 
gence— Employment  of  competent  foreman. 
Belmont  v.  Umart  Manuf<icturing  Co.,  6  O. 
W.  R.  942. 

Workmen's      Oompensation      Act  — 

Negligence  of  fellow-servant  —  Person  to 
whose  orders  plaintiff  bound  to  conform  — 
Evidence  —  Findings  of  jury — Damages  — 
Division — Claim  of  father  of  infant  plaintiff 
for  medical  expenses.  Shea  v.  John  Inglis 
Co.,  6  O.  W.  R.  962,  11  O.  L.  R.  124. 

Workmen's      Compensation      Aet  — 

Negligence  of  fellow  servant  —  Superinten- 
dence— Jury.  Webb  v.  Canadian  General 
Electric  Co,,  322,  865,  1113,  2  O.  W.  R.  322, 
865,  1113. 


'a      Compensation      Act  — 

Negligence  of  foreman  of  works — Questions 
for  jury  —  New  trial — Small  verdict.  Aillo 
V.  Fauquier,  Gallio  v.  Fauquier,  1  O.  W. 
R.  833. 

Worknien'a      Compenssition      Act  — 

Notice  of  action — Negligence  —  Superintend- 
ent— Contributory  negligence  —  Conflicting 
evidence — Findings  of  jury.  Webb  v.  Can- 
adian General  Electnc  Co,,  3  O.  W.  R.  853. 

Worknien's      Compensation      Aet  — 

Person  intrusted  with  superintendence  — 
Evidence — Case  for  jury.  Randall  v.  Shcir, 
6  O.  W.  R.  394. 

Worknien's      Contponsation      Act  — 

Railway  contractors — Sub-contractors — Ques- 
tion of  liability  —  Ruling  of  trial  Judge — 
Questions  for  jury — New  trial.  Beriudato 
V.  Fauquier,  1  O.  W.  R.  802. 

"Workmen's       Compensation      Aet  — 

Rolling  mills — Dangerous  place — Absence  of 
i^uard — Factories  Act — Defect  in  ways  and 
premises — Evidence  for  jury.  Colbourne  v. 
Hamilton  Steel  and  Iron  Co.,  3  O.  W.  R. 
610. 

''Tonne  Girl" — Negligence  —  Breach  — 
Damages— New  Trial.] — Employing  a  girl  un- 
der eighteen  years  of  age  to  work  at  a  self- 
acting  machine  in  breach  of  the  provisions  of 
8.  14  of  the  Ontario  Factories  Act,  R.  S.  O. 
1897  c.  256,  is  in  itself  sufficient  to  render 
the  master  prima  facie  liable  in  damages  for 
an  accident  which  happens  in  the  course  of 
such  employment,  and  negligence  on  his  part 
directly  conducing  to  the  accident  need  not 
be  shewn.  Roberts  v.  Taylor,  31  O.  R.  10, 
overruled.  Judgment  of  Street,  J.,  1  O.  L. 
R.  18,  21  Occ.  N.  143,  reversed.     The  Court, 


being  of  opinion,  however,  that  the  damages 
awarded  by  the  jury  were  excessive,  directed 
that  there  should  be  a  new  trial  unless  the 
damages  were  reduced.  Fahey  v.  Jephoott, 
21  Occ  N.  556. 


III.  WaoeSk 

Absenee  f roni  Dnty — Illness  —  Resolu- 
tion of  Ferry  Commission  —  Powers  —  Ap- 
proval of  Governor  in  Council — Acquiescence 
— ^o^fcc] — M.  was  employed  by  the  defend- 
ants to  act  in  the  capacity  of  captain  of  one 
of  their  ferry  steamers,  under  a  contract  in 
writing,  the  employment  to  conmience  on  the 
1st  March,  1899.  On  the  8th  January,  1900, 
the  defendants  passed  a  resolution  that  after 
that  date  no  employee  would  be  paid  for  any 
time  he  or  she  might  be  absent  from  duty. 
This  resolution  was  never  formally  communi- 
cated to  M.,  but  there  was  evidence  that  he 
was  aware  of  its  terms,  and  that,  on  two 
occasions,  a  portion  of  his  wages  was  deducted 
for  absence  from  duty.  On  the  15th  Decem- 
ber, 1900,  M.  was  taken  ill,  and  was  there- 
after continuously  absent  from  duty  until  the 
time  of  his  deatlr  which  occurred  on  the 
16th  July,  1901. .  In  an  action  by  the  execu- 
trix of  M.  claiming  payment  of  wages  for 
the  time  during  which  he  was  so  absent  from 
duty : — Held,  per  Weatherbe,  J.,  and  Graham, 
E.J.,  affirming  the  judgment  appealed  from, 
that  the  plaintiff  was  entitled  to  recover.  Per 
Townshend  and  Meagher,  JJ.,  that  deceased 
having  been  aware  of  the  passage  of  the 
resolution,  and  of  the  change  which  it  pur- 
ported to  make  in  the  terms  of  his  contract, 
and  having  assented  to  the  resolution  by 
accepting  his  wages,  less  the  deductions  made 
therefrom,  the  action  could  not  be  maintained. 
Per  Graham.  EIJ.,  that  the  resolution  was 
not  effective  in  the  absence  of  evidence  that  it 
was  submitted  to  and  approved  of  by  the 
Governor  in  council;  and  that  the  resolution 
was  ultra  vires.  Marks  v.  Dartmouth  Ferry 
Commission,  36  N.  S.  Reps.  158. 

Absence  of  Asreement — Powers  of  Jus- 
tice of  the  Peace — Appeal.] — ^When  a  servant 
is  employed  by  a  master  without  any  agree- 
ment having  been  made  either  before  entering 
upon  his  employment  or  during  the  course  of 
it  as  to  the  rate  of  wages  to  be  paid  to  him, 
a  justice  of  the  peace  has  power  under  tlie 
Ordinance  respecting  Master  and  Servant 
(C.  O.  1898  c.  50,  s.  3),  to  fix  the  rate  of 
wages  to  be  paid  to  the  servant.  Upon  appeal 
the  rate  of  wages  fixed  by  the  magistrate  was 
varied.  Holness  v.  Niebergall,  5  Terr.  L,  R. 
250. 

Agreement  to  Remunerate  by  Leeaoy 

— Quantum  meruit.  Wakeford  v.  Laird,  2  O. 
W.  R,  1093. 

Amount — Variation  on  appeal.  Davieauw 
V.  Algoma  Central  R,  W.  Co.,  2  O.  W.  R. 
351. 

Claim  against  Estate  of  Brotber  — 

Evidence  —  Corroboration  —  Amount — Costs. 
Thornton  v.  Thornton,  2  O.  W.  R.  972. 

Claim    against    Estate    of    Sister    — 

Presumption  —  Contract  —  Expectation  of 
legaov.  Mooney  v.  Grout,  6  O.  L.  R.  521,  2 
O.  W.  R.  978. 
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Contraet — Deduction  for  Defective  Work 
— Time  Lost — Damages  for  Defects,] — Where 
a  cheesemaker,  hired  for  the  season,  with  a 
stipulation  guaranteeing  his  work,  and  agree- 
ing that  the  loss  from  sales  of  cheese  by 
reason  of  defective  workmanship  might  be  de- 
ducted from  his  wages,  is  dismissed  before  the 
expiry  of  his  term,  he  is  entitled  to  his  hire 
for  time  lost  when  it  is  shewn  that  the 
defective  cheese  resulted  from  defective  fac- 
tory appliances;  and  where  both  factory 
ovFner  and  cheesemaker  were  to  blame  for  de- 
fective cheese,  the  maker  should  be  allowed 
wages  for  the  lost  time,  less  the  damage 
suffered  on  sales  of  defective  cheese.  Leduc 
V.  Lalonde,  Q.  R.  24  S.  G.  423. 

Encasement  by  the  Day — Dismissal  at 
Mid-^y,]  —  The  defendant  had  engaged  the 
plaintiff  and  several  other  workmen  by  the  day 
at  ^  a  day,  and  they  had  done  masonry  work 
for  him  from  the  commencement  of  July 
until  midday  on  Saturday  the  15th  August, 
when  the  defendant  dismissed  them,  telling 
them  that  he  had  not  space  and  stone  to  keep 
them  busy  for  the  rest  of  the  day.  The  de- 
fendant acted  thus  because,  as  he  said,  the 
number  of  masons  engaged  was  too  great  for 
the  work  to  be  done  that  afternoon.  When  he 
dismissed  them  at  midday  he  only  paid  them 
up  to  midday.  They  remained  at  the  place 
at  the  defendant's  disposition,  and  ttie  defend- 
ant did  not  pay  them  until  5' o'clock  in  the 
afternoon,  and  then  refused  to  pay  them  their 
wages  for  the  afternoon.  They  sued  him  for 
the  wages  for  the  afternoon : — Held,  that  they 
had  (the  right  to  wages  for  the  half  day,  be- 
cause the  defendant  should  have  foreseen  the 
shortness  in  the  material  and  should  not 
have  engaged  for  the  whole  day  more  work- 
men than  he  had  need  of.  Corriveau  v. 
Larose,  Q.  R.  24  S.  C.  44. 


Prooednre  —  Justice  of  the 
Peace — Jurisdiction  —  Counterclaim  of  Mas- 
ter.]— On  the  hearing  of  a  complaint  before 
a  justice  of  the  peace,  under  the  Ordinance 
respecting  Masters  and  Servants  (C.  O.  1898 
c.  50),  by  a  servant  against  his  master  for 
non-payment  of  wages,  the  justice  has  no 
jurisdiction  to  allow  against  the  amount  of 
wages  any  sum  by  way  of  damages  sustained 
by  the  master  by  reason  of  the  servant's 
neglect  or  refusal  to  perform  his  duty. 
Brown  V.  Crafty  4  Terr.  L.  R.  461. 

'Wrongful   DtsmUaal    of    Servant   — 

Damages — Costs.     McCrae  v.  Sturgeon  FaUs 
Pulp  Co.,  3  O.  W.  R.  737. 


IV.  INJUBT  TO  Third  Pebson  by  Servant. 


of  Functions — Permitting 
Child  to  Ride  in  Vehicle.] — 'Although  mas- 
ters and  employers  are  responsible  for  dam- 
age caused  by  their  servants  and  workmen 
in  the  execution  of  the  proper  functions  of 
finch  servants  and  workmen,  they  are  not  re- 
Bp<msible  for  damage  caused  by  such  ser- 
vants and  workmen  during  the  time  that 
they  are  exercising  such  functions,  but  not  in 
the  actual  execution  thereof.  So,  the  infant 
son  (ten  years  of  age)  of  the  plaintiff  hav- 
ing secretly  got  into  a  vehicle  owned  by  the 
defendant,  without  the  knowledge  of  the  driver 
of  the  vehicle,  and,  when  discovered,  having 
been  i)ermxtted  by  the  driver  to  remain  in 
D— 32 


the  vehicle  only  because  the  latter  did  not 
wish  to  leave  him  upon  the  public  road  a 
long  way  from  his  father's  house,  the  defend- 
ant was  not  responsible  for  the  fact  that  the 
vehicle  was  struck  by  an  engine  when  cross- 
ing a  railway,  and  the  plaintiff's  son  hurt, 
the  driver  not  being  engaged  in  the  execu- 
tion of  his  functions  when  he  thus  permitted 
the  presence  of  the  boy  in  the  defendant's 
vehicle.  Marquis  v.  Robidoux,  Q.  R.  19  S. 
O.  361. 

False  and  SfaUoions  Statements  by 
Servant  Injnrions  to  Business  of 
Former  Employer — Benefit  of  Master — 
Action  on  the  Case — Trade  Slander — Liabi- 
lity of  Master — Scope  of  Employment-^Oom- 
pany — Judgment  against  Both  Master  and 
Servant — Joint  Tort-feasors  —  Measure  of 
Damages — Findings  of  Jury — Judgment  Not- 
ioithstanding  Wrong  Finding — Rule  615,] — 
Plaintiffs  carrjr  on  business  in  the  city  of 
Toronto  as  printers  and  publishers.  They 
published  to  sell  to  the  publishers  of  news- 
papers throughout  the  Dominion  of  Canada, 
a  publication  known  as  an  annual  Christmas 
or  holiday  number,  which  was  disposed  of  by 
such  purchasing  newspaper  publishers  as  a 
Christmas  or  holiday  number  for  their  papers. 
Plaintiffs  had  been  publishing  the  said  per- 
iodical for  many  years  and  alleged  that  it 
was  an  important  and  lucrative  part  of 
their  business,  from  which  they  have  derived 
considerable  profits.  Defendant  Tibbs  was 
in  the  employment  of  plaintiffs  in  the  capa- 
city of  salesman,  selling  the  periodical  above 
referred  to,  and  in  that  capacity  travelled 
each  year  through  different  parts  of  the 
Dominion  of  Canada,  and  became  personally 
acquainted  with  plaintiffs'  customers.  Hq 
left  plaintiffs'  employment  in  November, 
1908,  and  entered  that  of  defendant  company, 
The  plaintiffs  charged  that  the  defendant 
company  decided  to  issue  a  publication^  under 
the  name  "Christmas  Number,"  similar  to 
the  publication  issued  by  plaintiffs,  and  to 
sell  the  same  to  publishers  of  newspapers 
to  be  issued  by  them  as  Christmas  numbers 
for  their  various  publications.  The  defend- 
ant company  sent  out  defendant  Tibbs  as 
their  salesman  much  earlier  in  the  season 
than  it  was  the  custom  of  plaintiffs  to  send 
out  their  salesman;  the  defendant  Tibbs 
travelled  as  such  salesman  for  defendant 
company  throughout  the  Dominion  of  Can- 
ada, soliciting  orders  for  the  publication  of 
defendant  company  from  the  various  custom^ 
ers  from  whom  formerly  he  had  solicited 
orders  on  behalf  of  plaintiffs.  They  fur- 
ther charged  that  for  the  purpose  of  inducing 
the  various  customers  of  plaintiffs  and  others 
to  give  their  orders  to  defendant  company 
for  the  said  publication,  defendant  Tibbs  and 
defendant  company,  through  and  by  Tibbs 
as  their  accredited  agent  and  representative, 
falsely  and  maliciously  made  to  many  per- 
sons untrue  and  fraudulent  statements,  in- 
tending thereby  to  injure  the  trade  and  busi- 
ness of  plaintiffs,  and  well  knowing  the  same 
to  be  untrue.  The  statements  differed  some^ 
what  from  each  other,  but  were  to  the  effect 
that  the  Press  Publishing  Company  (the 
defendant  company)  had  taken  over  the 
business  of  the  Sheppard  Publishing  Company 
(the  plaintiffs)  or  that  part  of  their  busmess 
relating  to  the  publication  of  the  Christmas 
annual,  and  that  plaintiffs  were  going  out 
of  that,  branch  of  the  business.  The  queS" 
tions  submitted  to  the  jury  and  their  answers 
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thereto  were  as  follows:  1.  Did  defendant 
Tibbs  utter  the  words  charged  or  words  con- 
veying the  same  meaning  to  Wilson,  Elliott, 
Featherston,  Gordon,  Denholm,  Fanson,  El- 
lis, and  Hogg,  or  any  of  them?  Answer: 
Yes.  2.  To  wnich  of  these  men  did  he  utter 
such  word^?  Answer:  To  all  of  them.  3. 
)>id  he  utter  them  maliciously?  Answer: 
Yes.  4.  What  damages  do  you  find  plaintiffs 
have  proved  that  they  have  sustained  in 
consequence  of  each  of  the  statements  which 
you    find   Tibbs    uttered?     Answer:    Wilson, 

|50;  Elliott,  $30;   Featherston, Ellis, 

S15;  Gordon.  $20;  Denholm,  $25;  Fanson, 
$15;  Hbgg,  $25.  5.  Did  Harkins,  knowing 
that  Tibbs  had  uttered  the  words  charged, 
to  Elliott,  and  knowing  that  they  were  false, 
and  intending  to  do  so,  ratify  what  Tibbs 
had  done?  Answer:  No.  6.  Did  Tibbs  in 
uttering  any  of  such  words,  which  you  find 
he  did  utter,  act  within  the  scope  of  his  em- 
ployment by  the  Press  Publishing  Company 
for  their  benefit?  Answer:  No.  7.  What 
general  damage,  if  any,  do  you  find  plaintiffs 
sustained  in  consequence  of  such  statements 
charged,  which  you  find  Tibbs  made?  i^n- 
swer:  None.  Upon  these  questions  and  an- 
swers the  trial  Judge  directed  to  be  entered 
the  judgment  appealed  from: — Held,  it  was 
clear  that  Tibbs  was  employed  by  defendant 
company  to  self  their  Christmas  number,  and 
as  such  agent  was  acting  for  and  on  their 
behalf  and  within  the  scope  of  his  employ- 
ment in  obtaining  orders  for  them,  and  the 
jury  have  found  that  he  uttered  the  words 
<^arged  maliciously.  The  defendant  com- 
pany received  these  orders  and  filled  them  and 
collected  the  subscription  price;  in  other 
words,  took  advantage  of  the  representations 
that  were  made  by  defendant  Tibbs. — Held, 
it  was  clear  that  the  agent  was  acting  in 
the  course  of  his  employment  in  canvassing 
for  subscriptions,  although  he  made  state- 
ments which  were  not  authorized  by  the 
company;  no  finding  such  as  is  made  m  an- 
swer to  question  6  could  be  sustained,  nor 
was  there  any  reason  to  think  that  new  light 
could  be  thrown  upon  the  case  by  a  new 
trial.  There  can,  therefore,  be  no  object 
in  sending  the  case  back  for  a  new  trial, 
when,  upon  the  view  taken,  only  one  result 
ought  to  follow.  Therefore  judgment  should 
be  entered  against  both  defendants  with  costs, 
and  that  plaintiffs'  appeal  should  be  allowed 
with  costs,  and  the  appeal  of  defendant 
Tibbs  be  dismissed  with  costs.  Sheppard 
Pub.  Co.  V.  Press  Pub.  Co.,  5  O.  W.  R.  775, 
10  O.  L.  R.  243. 

Idability  of  Master  for  If esUsenee 
of  Serrant — Injury  to  Third  Person — Want 
of  Skill,'] — ^The  defendants  were  engaged  by 
M.  T.  &  Co.  to  remove  furniture  from  one 
place  to  another.  It  became  necessary  to 
lower  some  tables  from  an  upper  window, 
and  the  plaintiff,  who  was  not  in  the  employ- 
ment of  the  defendants,  but  was  employed 
by  M.  T.  &  Co.,  was  directed  to  stand  below, 
and,  by  the  use  of  a  long  board,  keep  the 
tables  clear  of  the  windows  below.  While 
he  was  so  engaged  a  table,  which  was  badly 
tied  by  defendants'  men,  fell  down  and  the 
plaintiff's  legs  were  fractured : — Held,  that 
as  the  defendants  alone  had  charge  of  the 
removal,  so  far  as  the  actual  performance 
and  mode  of  operation  were  concerned,  re- 
sponsibility for  their  employee's  want  of  skill 
in  not  properly  securing  the  table,  attached 
to  the  defendants,  and  they  were,  therefore, 
liable  for  the  result  of  the  accident.  Wil- 
liams V.  Cunningham,  O.  R.  23  S.  C.  263. 


(  NesUg^enee  of  Serraat — Injury  to  Third 
Person — Scope  of  Employment — Railwa$f — 
Sectionmen — Piling  Ties  on  Railway  near 
Crossing — Nuisance — New  Trial,} — Plaintiff 
was  a  carpenter  and  contractor.  On  24th 
August,  1903,  he  was  driving  across  defend- 
ants' track  in  the  township  of  Oxford  when 
his  horse  became  frightened,  apparently  by 
a  pile  of  old  railway  ties  upon  the  highway, 
and,  by  reason  of  the  horse  swerving,  the 
buggy  wheel  went  into  the  ditch,  and  plain- 
tiff was  thrown  out  and  very  severely  in- 
jured. A  section  man,  called  by  plaintiff, 
deposed  that  the  ties  were  pla<^  on  the 
highway  by  himself  and  another  section  man, 
and  the  section  foreman,  the  others  actini^ 
under  the  direction  o£  the  latter.  **It  was 
laid  down  in  Lord  Hale's  time  and  repeatedly 
since,  that  wherever  the  master  intrusts  a 
horse  or  carriage  or  anything  ^hich  may 
readily  be  made  an  implement  u£  mischief, 
to  his  servant  to  be  used  by  him  in  further- 
ance of  his  master's  business  or  for  the  exe- 
cution of  his  orders,  the  master  will  be  re- 
sponsible for  the  negligent  management  of 
the  thing  intrusted  to  the  servant  so  Icmg 
as  the  latter  is  using  it  or  dealing  with  it 
in  the  ordinary  course. of  his  employment. 
Within  these  definitions,'  there  was  evidence 
that  defendants'  servants  placed  the  ties  in 
question  on  the  highway  in  the  course  of 
their  employment.  This  was  purely  a  ques- 
tion of  fact,  and  I  think  there  was  reason- 
able evidence  from  which  a  jury  might  so 
infer.  Their  employment  or  duty  at  that 
time  was  to  get  rid  of  the  no  longer  useful 
and  now  incumbering  ties,  and  to  do  so  two 
modes  are  suggested,  both  of  which  had  pre- 
viously been  adopted — one  to  bum  them  on 
the  defendant's  own  lands,  the  other  to  per- 
mit their  workmen  to  take  them  home  for 
firewood.  Bv  either  method  the  defendants* 
purpose  would  have  been  accomplished.  But 
the  ties  were  the  property  of  defendants,  and 
there  was  no  evidence  to  shew  that  they  had 
ceased  to  be  their  property  when  placed 
on  the  highway,  even  assuming  what  was 
certainly  not  proved,  that  the  section  fore- 
man, who  was  not  called,  intended  to  after- 
wards remove  them  to  his  own  house.  The 
work  was  done  by  defendants'  workmen  dur- 
ing their  ordinary  working  hours,  and  under 
the  superintendence  of  the  section  boss. 
Under  these  circumstances,  I  think  plaintiff 
made  out  a  prima  fade,  and  the  issue  was 
properly  for  the  jury.  But  there  was  no  spe- 
cific finding  of  fact  upon  the  vital  question  of 
nuisance  or  no  nuisance,  which  was  essentially 
plaintiff's  cause  of  action.  A  nuisance  such 
as  the  one  in  question  was  not  necessarily 
created  by  placing  an  object  or  doing  an 
act  causing  one  horse  to  be  frightened,  but 
by  doing  something  upon  or  near  the  high* 
way  which  is  calculated  to  frighten  horses 
generally  in  ordinary  circumstances.  See 
Roe  V.  Lucknow,  21  A.  R.  1.  On  referring 
to  the  charge  it  appears  that  the  jury  were 
not  told  that  the  question  of  nuisance  or  no 
nuisance  depended  not  so  much  on  the  par- 
ticular result  to  the  plaintiff's  horse,  but, 
as  they  should  have  been,  on  the  larger  and 
more  general  result,  to  horses  generally,  as 
before  indicated.  The  damages  awarded  are 
so  large  as  to  appear  excessive.  The  appeal 
allowed  and  a  new  trial  directed.  Forsytke 
V.  Canadian  Pacific  R.  W.  Co.,  6  O.  W.  R. 
242,  10  O.  L.  R.  74. 

NesUeenoe  of  Serrant — Scope  of  Em- 
ployment— Railway  —  Watchman."] — ^Defend- 
ants   employed    a    watchman    to    lower   the 
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bars  across  the  highway  as  a  traia  was  ap- 
proaching, and  to  raise  them  as  soon  as  it  had 
passed.  This  duty  carried  with  it  that  o£ 
warning  persons  who  were  obstnicting  the 
raising  or  lowering  of  the  bars,  and  thereby 
preventing  him  from  using  them  for  the 
puri>ose  for  which  they  were  required.  The 
infant  plaintiff  was  obstructing  the  raising 
of  the  bars,  and  the  watchman  threw  a  cinder 
at  him,  and  put  out  his  eye  :-^HeId,  the  jury 
had  found  for  plaintiff,  and  the^  must  be 
taken  to  have  found,  as  they  might  prop- 
erly do  upon  the  evidence,  that  the  act  done 
by  Jarman  was  done  in  the  course  of  his 
employment,  not  simply  to  gratify  some  spite- 
ful feeling  of  his  own  against  the  boy.  Ham- 
mond V.  Grand  Trunk  R,  W.  Co.,  4  O.  W. 
R.  530.  25  Occ.  N.  35,  9  O.  L.  R.  64. 


^W 


NesUsence  of  Serrant — Scope  of  Au 
thority —-Forbidden  Act.'] — -A  master  is  liable 
for  an  injury  caused  by  the  wrongful  act  of 
his  servant  within  the  scope  of  his  authority, 
although  the  master  has  -  expressly  forbidden 
the  servant  to  do  the  act  from  which  the  in- 
jury resulted.  Read  v.  McOivney^  36  N.  B. 
Reps.  513. 

Tl&eft  of  Serrant — Scope  of  employment 
—Bailment  —  Hospital  -^  Charity  patient. 
lerzino  v.  Toronto  General  Hospital  Trus- 
tees, 5  O.  W.  R.  76. 

Troapass  to  Person — Owner  of  house — 
Unnecessary  force  —  Solicitor  —  Damaged. 
Burke  v.  Burke,  1  O.  W.  R.  127,  419. 


V.  Secret  Pbofits  of  Servant. 

Dnal  Eniployment.] — While  a  servant 
cannot,  in  the  course  of  his  employment,  and 
in  connection  with  the  services  he  has  agreed 
to  render  to  his  master,  earn  for  his  own 
benefit  any  remuneration  or  profit,  he  can 
do  BO  in  connection  with  any  collateral  or  in- 
dependent work  or  business,  not  carried  on 
in  competition  with  that  of  the  master.  The 
manager  of  a  cold  storage 'company  was  held 
entitled,  therefore,  to  a  commission  on  the 
sale  of  a  cold  storage  plant  effected  by  the 
makers  thereof  through  his  efforts,  the  cold 
storage  company  not  bein^  themselves  niakers 
of  or  dealers  in  cold  storage  plant.  Judgment 
of  Boyd,  C  32  O.  R.  191,  20  Occ.  N.  436, 
reversed.  Jones  v.  Linde  British  Refriger- 
ation Co.,  21  Occ.  N.  552,  2  O.  L.  R.  428. 

Contract  of  Servant  not  to  Ens*8»o 
in  Particular  Bnainemi — ^Wrongful  dismis- 
sal of  servant — Subsequent  engaging  in  same 
business.  Ryerson  v.  Murdock,  1  O.  W.  R. 
466. 

Serrant  to  DoTote  Entire  Time  to 
Master's  Business  and  to  Kngage  in 
no  Other — Breach — Account  of  Profits  Made 
in  Other  Businesses — Damages — Costs — Re- 
ference— Statute  of  Limitations  —  Competi- 
tive Business.l — ^The  defendant  in  1889  en- 
j^ged  to  devote  his  entire  time  and  attention 
^o  the  advertising  interests  of  plaintiffs,  and 
to  engage  in  no  other  business  during  the 
p<»riod  covered  by  the  agreement  then  made: 
This  provision  of  the  original  agreement  was 
extended  to  the  continued  services  of  de- 
fendant with  plaintiffs;  and  that  the  busi- 
nesses undertaken  by  defendant,  of  which 
plaintiffs  complain,  were  carried  on  by  him 


while  he  was  in  their  employment  upon  these 
terms.  Defendant  engaged  in  other  busi- 
ness:— Held,  liable  to  the  master  for  dam- 
ages for  breach  of  contract,  but  the  master 
was  not  entitled  to  the  moneys  earned  in  a 
different  capacity  if  the  servant  did  not  use 
time  which  he  should  have  devoted  to  his 
master's  interest,  provided  he  did  not  engage 
in  a  competitive  business.  But  if  the  in- 
terests conflict  in  any  way  with  his  duty 
to  his  master  he  cannot  retain  the  fruits  of 
his  labours  against  his  master.  Sheppard 
Publishing  Co.  v.  Harkins,  5  O.  W.  R.  482. 
9  O.  L.  R.  504. 

See  also  4  O.  W.  R.  250,  277,  477. 


VI.  Other  Cases. 

Action  by  Parent  as  Master  for 
Death  of  Cl&ild — Damages  to  Estate — Dis- 
missal of  Previous  Action  under  Fatal  Acci- 
dents Act — Evidence  of — Negligence— Contri- 
butory Negligence — Misdirection — Survival  of 
Right  of  Action.] — The  plaintiff's  son,  who 
was  employed  as  a  watchman  by  the  govern- 
ment of  Canada,  and  boarded  at  home  with 
his  father,  was  killed  as  tlie  result  of  an 
accident  while  attempting  to  leave  a  i)as8en- 
ger  elevator  in  the  defendant's  building.  The 
deceased  had  entered  the  elevator  for  the 
purpose  of  seeing  a  tenant  whose  office  was 
situated  on  one  of  the  upper  floors  of  the 
building,  and,  not  finding  the  person  whom 
he  desired  to  see,  had  continued  to  ride  up 
and  down  in  the  elevator.  He  finally  at- 
tempted to  leave  the  elevator  as  another  pas- 
senger entered,  and  just  as  the  boy  in  charge 
started  the  elevator  and  was  in  the  act  of 
closing  the  door,  he  was  caught  between'  the 
floor  of  the  building  and  the  upper  part  of 
the  elevator  cage,  and  received  injuries  from 
which  he  died.  In  an  action  by  the  plaintiff 
personally,  and  as  administrator  of  deceased, 
for  damages,  the  jury  awarded  the  plaintiff 
"for  loss  of  deceased's  services  since  death 
$1,500."  On  the  trial,  evidence  was  offered 
and  rejected  of  the  proceedings  in.  and  judg- 
ment dismissing,  a  former  action,  Drought  by 
the  plaintiff  as  administii^ator,  suing  for  the 
benefit  and  on  behalf  of  himself  as  father 
and  the  mother  of  deceased,  under  the  Act 
corresponding  to  Lord  Campbell's  Act,  in 
respect  to  the  same  alleged  negligence.  The 
jury,  in  addition  to  the  damages  above  men- 
tioned, awarded  "for  damages  to  deceased's 
estate  from  the  happening  of  the  accident  to 
death,  and  for  necessary  expenses,  $37.50." 
The  trial  Judge,  in  summing  up,  said  to  the 
jury.  "I  cannot  understand  myself  how  the 
negligence  of  the  deceased  contributed  to  this 
accident:" — Held,  that  this  part  of  the  ver- 
dict could  not  be  sustained  without  over- 
ruling the  common  law  rule  that  "in  a  civil 
court  the  death  of  a  human  being  cannot  be 
complained  of;"  that  the  evidence  was  im- 
properly rejected,  and  that,  for  this  reason 
also,  this  part  of  the  verdict  could  not  stand ; 
that,  there  being  no  contract  for  safe  car- 
riage, and  the  case  being  simply  one  of  tort, 
for  alleged  negligence,  the  action  died  with 
deceased;  that  there  was  evidence  of  negli- 
gence on  the  part  of  deceased,  in  attempting 
to  leave  the  elevator  at  the  time  he  did,  which 
contributed  to  the  happening  of  tbe  accident, 
and  which  should  have  been  submitted  te 
the  jury;  that  the  remark  of  the  trial 
Judge  was  equivalent  to  telling  them  that 
there    was    no    evidence    of    the    fact,    and 
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was  misdirection;  and  that  the  direction  to 
the  jury  that,  it  they  found  that  deceased 
pushed  open  the  closed  door  to  get  out,  they 
might  find  that  there  was  contributory  negli- 
gence, was  calculated  to  hinder  the  jury  from 
considering  any  evidence  which  they  them- 
selves might  be  able  to  discover  tending  to 
shew  that  there  was  contributory  negligence. 
Hawley  v.  Wright,  37  N.  S.  Reps.  77,  24  Occ. 
N.  63.  136. 

Breaeh  of  Contract — Actionable  Wrong 
— Damages  —  Injunction  —  "Necessity  for 
Shewing  Malice — Justification — Rules  of  La- 
bour union,'} — It  is  no  defence  to  an  action 
for  persuading  a  servant  to  break  his  con- 
tract with  his  master,  that  the  persuader 
acted  in  good  faith  in  pujrsuance  of  the  pro- 
visions of  the  constitution  of  a  trade  union 
of  which  the  servant  and  the  persuader  were 
both  members,  and  that  he  had  no  ill  will  to- 
wards the  master.  Reid  v.  Friendly  Society 
of  Stone  Masons,  [1902]  2  K.  B.  732,  and 
South  Wales  Miners*  Federation  v.  Glamor- 
gan Coal  Ck).,  [1905]  A.  O.  239,  followed. 
Branch  v.  Roth,  6  O.  W.  R.  345,  10  O.  L.  R. 
284. 

Diselosnre  by  Sorrant  of  SCaster'a 
BuaineM  Oontraota  —  Use  in  another  ac- 
tion— Partnership — Injunction.  MitcheU  V. 
McKensie,  6  O.  W.  R.  564. 

UabiUty  of  Mairtier  to  Pay  for  Medi- 
cal Attendance  on  Servant  Injured  In 
Service  —  Company — Contract — ^Authority 
of  officer  in  charge  of  works.  Oldwright  v. 
Hamilton  Cataract  Power  Co»,  3  O.  W.  R. 
16,  397. 

Medical    Attendance    on     Servant — 

Liabilitff  of  Master — Contract  —  "  Hospital 
Fttfid."]— A  fund  called  "the  hospital  fund" 
was  held  by  a  mining  company  for  the  pur- 
pose of  providing  medicine  and  medical  at- 
tendance for  those  of  the  men  who  required 
it,  medical  men  being  attached  to  the  works, 
whose  duty  it  was  to  attend  the  men  and 
provide  the  necessary  medicines : — Held,  that 
no  obligation  was  imposed  on  the  company 
to  pay  out  of  this  fund  for  the  services  of 
any  physician  whom  the  men  might  choose 
to  employ.  8truthers  v.  Canadian  Copper 
Co,,  23  Occ.  N.  323,  6  O.  L.  R.  374,  2  0.  W. 
R-    748. 

Mlscondnct  of  Servant  —  Breach  of 
Confidence  —  Soliciting  Customers  of  Mas- 
ter.'}— ^The  appellant,  a  patent  solicitor^  had, 
by  means  of  advertisements  in  the  news- 
papers, solicited  correspondence  from  persons 
who  might  need  the  services  of  a  patent  so- 
licitor. By  this  means  he  had  succeeded  in 
securing  patronage,  and  had  a  large  number 
of  correspondents;  and  he  kept  in  his  office 
a  particular  book  in  which  were  entered  the 
names  and  addresses  of  about  5,000  of  his 
correspondents  and  clients.  The  respondent, 
while  in  the  employ  of  the  appellant,  but 
after  having  received  from  him  notice  of 
dismissal,  had  got  hold  of  this  book,  which 
was  in  charge  of  another  employee,  during 
the  absence  of  his  employer,  and  had  taken  a 
copy  of  a  great  part  of  the  addresses.  Later, 
having  left  the  service  of  the  appellant,  and 
opened  an  office  on  his  own  account  as  a 
patent  solicitor,  he  sent  to  the  addresses  taken 
from  the  appellant's  book,  a  circular  announc- 
ing his  profession,  his  address,  and  his  pho- 
tograph,  thus  soliciting  the  business  of  his 


former  patron  and  even  offering  his  services 
free : — Held,  that  the  respondent  had  violated 
his  contract  and  failed  in  his  duty  as  an  em- 
ployee; and  that  he  had  unlawfully  commit- 
ted acta  calculated  to  cause  damage  to  the 
appellant  by  turning  awa^  from  the  latter 
part  of  his  clientele.  Marion  v.  Roberts,  Q. 
R.  14  K.  B.  23. 

Servant  Leaving  Eniployment  —  Ac- 
tion— Damages — Particulars.}  —  In  an  ac- 
tion for  damages  against  an  employee  for  de- 
serting his  employment,  it  is  sufficient  to 
allege  in  relation  to  damages  that  he  left  his 
employment  at  a  time  when  several  of  the 
employees  were  absent  upon  holidays.  Cha- 
put  V.  Charland,  6  Q.  P.  R.  33. 

Servant  Iieavlnc  Bmployaent  wltk- 
ont  Notice  —  Quantum  Meruit — Cross-de- 
mand for  damages,} — ^The  plaintiff  was  en- 
gaged by  the  defendants  at  a  monthly  salary. 
After  working  for  nineteen  days  in  a  cer- 
tain month,  he  left  without  giving  any  noti<^ 
and  subsequently  brought  this  action  for  $2u 
for  19  days*  work  actually  performed.  The 
defendant  company  brought  a  cross-action  for 
damages  resulting  from  the  plaintiff  leaving 
their  employment  without  notice : — Held,  that 
by  leaving  without  notice,  the  plaintiff  fiad 
forfeited  his  right  to  wages  even  for  work 
done.  2.  That  upon  the  proof  adduced  the 
defendants  had  made  out  their  case  on  a 
cross^demand.  McKee  v.  Canadian  Pacific 
R.  W.  Co.,  23  Occ.  N.  121. 

Sharing  Profits  —  Special  agreement — 
Statement  furnished  by  employer — Impeach- 
ing— ^Actual  fraud — Account — ^R*  S.  O.  1897 
c.  157,  8.  3,  Cutten  v.  MitcheU,  6  O.  W.  R, 
497,  552,  629,  10  O.  L.  R-  734. 
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AAdavlts  Verlfylns  Mortsase  Ao- 
connt — Cross-ewamination  on  —  Forum  — 
Redemption  Action.} — In  a  redemption  action 
the  defendant  filed  his  affidavit  verifying  the 
mortgage  account  in  the  office  of  the  Master 
in  Ordinary,  to  whom  the  action  was  referred. 
Plaintiff  took  out  an  appointment  before  a 
special  examiner  to  cross-examine  defendant 
upon  his  affidavit: — ^Held,  there  was  no  pre- 
cedent or  authority  for  any  such  cross-exam- 
ination before  anyone  except  the  Master  be- 
fore whom  the  reference  was  pending.  Rule 
490  had  no  application  as  the  proceedings  in 
the  Master's  office  were  regulated  by  Rules 
6.54-700.  Rule  668  was  expressly  negative 
to  any  such  right  as  was  claimed.  Motion 
granted  with  costs  added  to  the  mortgage 
debt.  Plenderleith  v.  Parsons,  6  O.  W.  R. 
145,  309,  10  O.  L.  R.  43a 

Jurisdiction  —  Motion  to  set  aside  ap- 
pointment of  referee  to  proceed  with '  refer- 
ence —  Jurisdiction  of  referee  questioned — 
Rule  42  (2).  (12)— Appeal  —  ProhibiHon. 
City  of  Toronto  v.  Toronto  R.  W.  Co,.  2  O. 
W.  R,  225.  3  O.  W.  R.  204.  298,  4  O.  W.  H. 
221 
403, 


221.  a^O,  .^45.  446,  5  O.  W.  R.' 14,  64.  i30i 
403,  415.  6  O.  W.  R.  574,  677,  871. 


Jurisdiction — Summarp  Dismissal  of  Ac- 
tion,} —  The  Master  in  Chambers  has  no 
power  under  Rule  261  or  otherwise  to  order 
the  dismissal  of  an  action  upon  the  ground* 
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that  no  cause  of  action  is  shewn  upon  the 
plaintiff's  own  statement  Knapp  v.  Carley, 
24  Ck!c.  N.  232,  7  O.  L.  R.  409,  2  O.  W.  R. 
1186,  3  O.  W.  R.  187,  940. 

See  CouBTs  —  Execution  —  Judgment 
— Warr  of  Summons. 


XASTEE  IN  OBDINAEY. 


See  Refe&ees  and  Refebences. 


MATBIHONIAL  OFFENCES. 


See  Husband  and  Wife. 


KAYOB. 


See  Municipal  Gobpobations. 


HEASOEMENTS. 


See  Lien. 


MECHANICS'     HENS. 

I.  Bbttish  Columbia  Act,  1001. 

IL  Manitoba  Act,  1002. 
III.  Nova  Scotia  Act,  1004. 
IV.  Ontabio  Act,  1006. 

V.  Quebec  Act,  1010. 

I.   BBITISH  Ck)LUMBIA  ACT. 

CSertlileate  of  Action  —  Filing — Time 
— Ewisienoe  of  Lien,] — ^The  certificate  of  ac- 
tion required  by  s.  24  of  the  Mechanics'  Lien 
Act  must  be  filed  within  the  time  therein 
limited,  otherwise  the  lien  ceases  to  exist. 
Dunn  V.  HoVbrook,  7  5.  C  R.  508. 

OleArinc  LancL]  —  The  defendant  em- 
ployed a  contractor,  under  a  written  contract, 
to  clear  a  quantity  of  land  for  the  purpose  of 
cultivation: — Held,  that  the  plaintiff,  a  la- 
bourer who  worked  for  the  contractor  upon 
the  land,  was  not  entitled  to  a  lien  for  his 
work,  under  s.  4  of  the  British  Columbia 
Mechanics*  Lien  Act,  as  amended.  Black  v. 
Hughes,  22  Occ.  N.  220. 

Materials  Fimisl&ed — Request  of  own- 
er— 'Authority  of  agent — Onus — ^Limitation  of 
agent's  powers — Absence  of  notice  to  material 
man — Estoppel — ^Time  for  filing  claim — De- 
livery of  new  materials  after  expiry — Col- 
ourable dellverv  to  extend  time — 'Judgment  in 
personam  —  Jurisdiction  of  County  Court — 
Appeal  to  full  Court  (B.C.)  Say  ward  v. 
DuMmuir  (B.C.),  2  W.  L.  R.  .319. 

Materials  Fimisl&ed — Request  of  own- 
er— Implication.  Fortin  v.  Pound  (B.C.),  1 
Vv.  L  R.  333. 


It 


Bflneral  Claim  —  Holder  of  Option — 
Owner"]  —  The  defendant,  a  mine  owner, 
gave  C  an  option  to  buy  a  mine  for  $25,000, 
with  liberty  to  work  it,  the  net. proceeds  to 
be  applied  towards  payment.  The  plaintiffs 
claimed  liens  for  labour  while  employed  by 
C.  in  working  it  under  the  agreement.  C. 
did  not  exercise  his  option : — Held,  Irving, 
J.,  dissenting,  that  the  plaintiffs  were  not 
entitled  to  liens  under  the  Mechanics'  Lien 
Act.  There  is  no  lien  given  for  cooking  un- 
der the  Act.  Anderson  v.  Oodsal,  7  B.  C.  R. 
401. 

^f  Owner  " — Interest  in  Land — Vendor  and 
Purchaser,]  —  The  plaintiffs  claimed  a  me- 
chanics' lien  for  $633  against  the  estate  and 
interest  of  L.  and  T.  in  certain  lots  in  the 
vicinity  of  New  Westminster,  for  lumber  fur- 
nished under  the  following  circumstances :  T., 
the  registered  owner,  agreed  to  sell  the  land 
for  $1,200  to  L. ;  $50  was  paid  down,  and  the 
balance  was  to  be  paid  immediately.  No 
agreement  in  writing  as  required  by  the  Sta- 
tute of  Frauds  was  executed,  but  L.  entered 
into  possession  of  the  premises  and  proceeded 
to  fit  up  the  buildings  for  the  purpose  of 
his  business  as  a  butcher  for  a  slaughter 
house,  spending  a  large  sum  in  so  doing,  and 
the  lumber  in  respect  of  which  the  lien  was 
claimed  was  used  in  building  and  repairing 
the  slaughter  house  and  putting  up  a  fence 
on  the  land: — Held,  that  the  lien  attached 
only  upon  whatever  interest  L.  might  have 
in  the  land.  Anderson  v.  Ooodsall,  7  B.  C. 
R.  404,  followed.  British  OolumUa  Timber 
and  Trading  Co.  v.  Leherry,  22  Occ.  N.  273. 

Woodman's  Iden  —  Action  for  Wages — 
Pursuing  both  Remedies  —  Estoppel.] — ^The 
plaintiff  was  employed  by  G.,  who  had  a  con- 
tract with  the  defendants,  to  cut  logs  on 
their  land,  and  brought  this  action  in  a 
0>unty  Court  under  the  Mechanics'  Lien 
Act  for  $74.44  for  wages.  Before  the  com- 
mencement of  this  action  th$  plaintiff  and 
sixteen  others  obtained  a  joint  judgment  in 
the  same  Court  against  G.,  under  the  Wood- 
man's Lien  for  Wages  Act,  for  the  gross 
amount  of  their  wages.  In  that  action  G. 
and  the  company  were  defendants,  but  the 
action  was  discontinued  against  the  company, 
as  they  released  all  claim  to  the  logs  seized 
by  the  sheriff: — Held,  that  the  plaintiff  was 
estopped  from  proceeding  under  s.  27  of  the 
Mechanics'  Lien  Act  for  the  balance  of  his 
wages.  Wake  v.  Canadian  Pacific  Lumber 
Co,,  22  Occ.  N.  153,  8  B.  C.  R.  358. 

i 

Woodman's  Iden  —  British  Columbia 
Law  —  Wages  —  Contractor  —  Pa^f-roU— 
Master  and  Servant,] — Under  the  sections  of 
the  Mechanics'  Lien  Act  relating  to  wood- 
men's wages,  a  person  by  requiring  only  the 
production  of  the  pay-roll  is  not  relieved  of 
liability  to  the  workmen  for  the  amounts  due 
them  from  the  contractor;  he  must  have  pro- 
duced to  him  a  receipted  pay-roll,  shewing 
that  the  wages  were  actually  paid  by  the  con- 
tractor. Young  v.  West  Kootenat/  Shingle 
Co,,  11  B.  C.  R.  171.  1  W.  L.  R,  184. 


n.  Manitoba  Act.  ^ 

Action  to  Enforce  —  Parties — Former 
owner.  Christie  v.  McKay,  (Man.),  2  W.  L. 
R.  308. 
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Costs  Subsequent  to  Judcaieat — Taw- 
ation^— Powers  of  Tapping  Officer,^ — "Costs" 
in  s.  37  of  the  Mechanics*  and  Wage  Earners' 
Lien  Act.  R.  S.  M.  1902  c.  110,  refers  to 
the  costs  up  to  and  including  the  tria],  and 
means  the  costs  which  are  allowed  by  the 
Jadge  at  the  hearing  and  entered  in  the  judg- 
ment and  the  provisions  of  that  section  limit- 
ing the  costs  to  be  allowed  do  not  apply  to 
the  subsequent  costs  of  sale  and  proceedings 
before  the  Master;  and  where  the  judgment 
pronounced  empowered  the  Master  to  tax  and 
add  to  the  plaintiffs*  claim  the  costs  of  the 
subsequent  proceedings,  and  the  Master  un- 
der it  allowed  the  ordinary  costs  of  a  sale 
conducted  in  his  office,  and  there  was  no 
appeal  from  the  judgment,  the  Court  could 
not  on  an  appeal  from  the  taxation  interfere 
with  the  provisions  of  the  judgment.  The 
alternative  procedure  provided  by  s.  31  can- 
not be  assumed  to  be  any  less  expensive  than 
the  ordinary,  so  as  to  constitute  a  case  for 
the  application  of  s.  39,  and  at  any  rate  the 
question  of  the  least  expensive  course  is  one 
to  be  dealt  with  by  the  trial  Judge,  and  one 
with  which,  without  special  direction  in  the 
judgment,  the  taxing  officer  has  no  right  to 
interfere.  Humphrey  v.  Cleave,  24  Occ.  N. 
374,  15  Man.  L.  R.  23. 

Materials  Furnished  —  Dratohaok  -^ 
Jf/in-completion  of  Work  —  Occupation  of 
Building — EstoppeUI — Persons  supplying  ma- 
terials to  the  contractor  for  the  building  of 
a  house  are  not  entitled  to  the  benefit  of  the 
provisions  of  s.  12  of  the  Mechanics'  and 
Wage  Earners'  Lien  Act,  R.  S.  M.  1902  c. 
110,  by  which,  in  the  event  of  the  contract 
not  being  completed,  wage  earners  may  en- 
force liens  against  the  percentage  of  the  con- 
tract price  which  the  owner  is  required  to 
hold  back  under  s.  9  of  the  Act;  but,  if  the 
contract  price  is  payable  by  instalments,  the 
general  lien-holders  may  enforce  their  liens 
pro  rata  to  the  extent  of  any  earned  instal- 
ments in  so  far  as  the  same  remain  unpaid 
in  the  hands  of  the  owner,  although  the  work 
is  not  completed.  Brydon  v.  Lutes,  9  Man. 
L.  R.  463,  followed.  2.  The  occupation  of 
the  uncompleted  house  by  the  owner,  and  the 
mortgaging  of  it,  for  a  sum  to  be  paid  to  the 
contractor  in  accordance  with  one  of  the 
terms  of  the  contract,  do  not  estop  the  owner 
from  setting  up  against  the  lien-holder  that 
the  house  has  not  been  completed,  and  that, 
consequently,  no  more  money  is  due  under 
the  contract.  Pattinson  v.  Luckley,  L.  R.  10 
Ex.  330.  and  Sumpler  v.  Hledges,  [1898]  1 
Q.  B.  673,  followed.  Black  v.  Wiehe,  15 
Man.  L.  R.  260,  1  W.  L.  R.  7S. 


Oue   Idea   afcaiast  turo   Owners — En- 

oroachment  on  Wrong  LoW} — A  mechanic's 
lien  registered  against  two  lots  of  land  owned 
by  different  persons  in  respect  of  work  done 
upon  two  houses,  one  on  each  of  the  lots,  on 
the  order  of  one  of  the  owners  and  for  an 
amount  claimed  to  be  due  for  the  work  on 
both  houses,  without  apportioning  the  amount 
as  between  the  two,  cannot  be  enforced  under 
the  Mechanics'  and  Wage  Earners'  Uen  Act, 
1898,  nor  can  effect  be  given  to  the  lien 
against  one  of  the  lots  only  for  the  proper 
amount  Currier  v.  Friedrick.  22  Gr.  243, 
Oldfield  V.  Barbour,  12  P.  R.  554,  and  Rath- 
bun  V.  Hayford,  87  Mass.  406,  followed. 
Fairclough  v.  Smith,  21  Occ.  N.  447,  13  Man. 
L.   R.   509. 

Sub-contractor  —  Lialility  of  Owner — 
Failure   to  Retain  Percentage — Entire   Con- 


tract— Time  for  Filing  Lien,'}  —  Where  no- 
thing is  payable  under  a  building  contract 
until  the  whole  of  the  work  is  completed,  but 
the  owner  voluntarily  makes  payments  to 
the  contractor  as  the  work  progresses,  to  the 
extent  of  the  value  of  the  work  done,  a  sab- 
contractor  who  has  not  been  paid  is  entitled, 
under  s.  9  of  the  Mechanics*  and  Wage  Earn- 
ers' Lien  Act,  R,  S.  M.  1902  c.  110,  as 
against  the  owner,  to  a  lien  for  the  amount 
due  him,  to  the  extent  of  20  per  cent,  of  sadi 
payments.  Russell  v.  BVench^  28  O.  R.  215, 
followed.  The  plaintiff's  claim  consisted  of 
charges  for  different  jobs,  all  in  his  line  of 
business,  but  ordered  at  different  times,  and, 
as  to  the  first  job,  if  considered  separately, 
his  lien  was  not  filed  within  the  time  re- 
quired by  the  statute: — Held,  that,  in  sach 
circumstances,  a  mechanic  should  not  be  re- 
quired, in  order  to  secure  payment,  to  file  a 
lien  after  completing  each  piece  of  work,  and 
that  filing  his  lien  after  he  has  completed  all 
of  his  work  is  sufficient  Carroll  v.  McVicar, 
15  Man.  L.  R.  379,  2  W.  L.  R.  25. 

Time  for  Resistratioa  of  Uem — Com- 
pletion of  work — ^Extent  of  lien — Judgment 
— Reference  —  Costs.  Day  v.  Crown  Orain 
Co,  and  Cleveland  (Man.),  2  W.  L^  R.  142. 

Unpaid  Vendor  —  Lien  Subject  to  Claim 
of — Notice,"] — ^llie  purchaser  of  a  lot  of  land 
under  an  agreement  of  sale,  fixing  15th  Au- 
gust, 1901,  for  payment  of  the  purchase 
money,  was  allowed  to  enter  into  possession 
on  15th  June,  1901  and  to  commence  build- 
ing on  the  land.  He  continued  the  expendi- 
ture of  money  upon  the  premises  after  tbe 
date  fixed  for  payment,  with  the  knowledge 
and  concurrence  of  the  vendors,  but  eventu- 
ally abandoned  the  purchase,  without  having 
paid  anything  to  the  vendors.  They  tbeii 
notified  him  that  as  he  had  not  complied  with 
the  terms  of  the  purchase  as  to  time,  his  in- 
terest had  ceased.  The  plaintiff's  claim  was 
for  a  lien  on  the  interest  of  the  purchaser  in 
the  property,  for  work  done  by  him  in  the 
erection  of  the  building,  but  he  submitted  to 
the  lien  of  the  vendors  for  the  full  amoant 
of  the  purchase  money  of  the  land: — ^Held, 
that  the  vendors  could  not,  under  the  circum- 
stances, put  an  end  to  the  rights  of  the  par- 
chaser  by  giving  such  a  notice,  and  that, 
apart  from  the  provisions  of  s.  11.  8.-s.  2,  of 
the  Mechanics'  and  Wage-Earners*  Lien  Act, 
61  v.  c.  29,  the  plaintiff  was  entitled  to  tbe 
lien  asked  for,  with  the  usual  inquiries  and 
directions.  Hoffstrom  v.  Stanley,  22  Occ  N. 
337.  14  Man.  L.  R.  227. 

'Workman  —  Liability  of  owner — Fail- 
ure to  retain  percentage — ^Fay  list — ^Builders' 
and  Workmen's  Act  (Man.)  —  Claim  under 
$20.  Phelan  v.  Franklin  (Man.),  2  W.  L*. 
R.  29. 


III.  Nova  Scotia  Act. 

Lien     of     Snb-oontraetor  —  Special 

Agreement  "between  Owner  and  Contractor — 
Failure  to  Retain  Percentage  —  Absence  of 
Notice  —  Ascertainment  of  Price — Time  for 
Commencement  of  I/ien.] — B.  contracted  with 
the  defendant  company  to  transfer  to  them 
a  quantity  of  land,  and  to  erect  and  equip 
a  mill  and  to  do  other  work,  for  an 
agreed  sum  in  bonds  and  shares  of  the  com- 
pany and  other  considerations.  It  was  sub- 
sequently agreed,  orally,  that  a  portion  of 
the  proceeds  of  the  bonds  and  shares  trans- 
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ferred  to  B.  should  be  retained  by  a  trust 
compauy  as  security  for  the  performance  by 
B.  of  his  contract  for  the  erection  of  the  mil], 
to  be  paid  out  as  the  work  progressed.  In 
an  action  agHinst  the  company  by  the  sub- 
contractor by  whom  the  macnineiy  for  the 
mill  was  sujpplied: — ^Held,  that,  in  the  ab- 
sence of  notice,  the  company  were  not  liable 
to  the  plaintifc  for  failure  to  retain  out  of 
the  moneys  paid  to  B.  the  percentage  re- 
quired to  be  retained  under  the  provisions  of 
the  Medianics'  Lien  Act;  that  the  transact 
tion  which  took  place  when  the  title  to  the 
property  was  transferred  to  the  company, 
and  the  bonds  and  shares^  the  consideration 
therefor,  were  delivered  to  B.,  was  not  one 
within  the  provisions  of  the  Mechanics'  Lien 
Act,  s.  8,  and  that  the  company  were  not  re- 
quired to  retain  anything  on  that  date  for 
the  benefit  of  future  sub-contractors;  that, 
as  the  bonds  and  shares  constituted  the  price 
or  consideration  not  only  for  the  construction 
of  the  mill,  but  for  the  land  and  other  pro- 
perty transferred  to  the  company,  the  prict: 
to  be  paid  for  the  construction  of  the  mill 
could  not  be  ascertained  so  as  to  enable  the 
claim  for  work  or  machinerv  to  be  enforced 
against  the  properly;  that  the  lien  for  goods 
or  materials  placed  or  furnished  under  s.  3 
of  the  Act,  commences  when  the  goods  or 
materials  are  so  placed  or  furnished,  and  that, 
as  against  the  owner,  this  cannot  be  said  to 
have  occurred  until  they  have  reached  his 
property.  Smith  Co,  v.  Sissihoo  Pulp  and 
Paper  Vo,,  36  N.  S.  Reps.  348. 

• 

Maeliliiery  Fumislied — Contract  PriceJ] 
— Under  the  Mechanics*  Lien  Act  of  Nova 
Scotia,  R.  S.  N.  S.  1900  c.  171,  a  lien  for 
machinery  for  a  mill  does  not  attach  until 
it  is  delivered,  and  if  the  contractor  for  build- 
ing the  mill  has  then  been  fully  paid,  there 
is  nothing  upon  which  the  lien  can  operate, 
as,  by  8.  6  of  the  Act,  the  owner  cannot  be 
liable  for  a  sum  greater  than  that  due  to  the 
contractor.  B.,  holder  of  more  than  half  the 
stock  of  a  pulp  company,  for  which  he  had 
paid  by  cheque,  and  also  a  director,  offered 
to  sell  to  the  company  land  to  build  a  mill, 
and  furnish  working  capital,  on  receipt  of  all 
the  bond  issue  and  cash  on  hand.  The  offer 
was  accepted,  and  all  the  stock  issued  as 
fully  paid  up  was  deposited  with  a  trust  com- 
pany, and  the  cash,  his  own  cheque,  and  the 
price  of  five  shares  handed  to  B.  The  stock 
was  sold,  and  from  the  proceeds  the  land  was 
paid  for,  the  working  capital  promised  given 
to  the  company,  ana  the  balance  paid  to  BL 
from  time  to  time  as  the  mill  was  construct- 
ed. The  machinery  was  supplied  by  an  Am- 
erican company,  but  when  it  was  delivered 
all  the  money  had  been  paid  out  as  above: — 
Held,  affirming  the  judgment  appealed  from, 
36  N.  S.  Reps.  348,  that  as  all  the  money  had 
been  paid  before  delivery,  the  company  were 
not  liable  under  'the  Mechanics'  Lien  Act  to 
pay  for  the  machinery: — ^Held,  also,  that  s. 
8  of  the  Act,  which  requires  the  owner  to  re- 
tain 15  per  cent,  of  the  contract  price  until 
the  work  is  completed,  did  not  apply,  as  no 
price  for  building  the  mill  was  specified,  but 
the  price  was  associated  with  other  consid- 
erations from  which  it  could  not  be  separated. 
S.  Morgan  Smith  Co,  v.  SisMhoo  Pulp  and 
Paper  Co,,  24  Occ.  N.  285,  35  S.  C.  R.  93, 

Praetiee  in  Actioa  to  Enforce — State- 
ment of  Claim — Service  out  of  Juriadiction.l 
— The  plaintiff  registered  a  mechanic's  lien 
against  the  defendant  company,  and  subse- 


quently filed  his  statement  of  clajm.  He  ob- 
tained an  order  for  the  service  of  tjbe  state- 
ment of  claim  out  of  the  jurisdiction,  and 
service  was  effected  in  pursuance  thereof. 
The  defendant  company  applied  to  have  the' 
order  and  service  thereunder  set  aside,  on  the 
ground  that  there  was  no  statutory  authority 
therefor :  s.  28,  s.-8s.  1,  2,  6,  of  the  Mechanics 
Lien  Act,  R.  S.  N.  S.  c  171:— Held,  that 
the  service  was  good  by  reason  of  s.  28  of 
the  Act,  the  ordinary  procedure  of  the  Gourt 
with  respect  to  the  service  of  a  writ  having 
been  followed  in  serving  the  statement  of 
claim.  Macdonald  v.  Consolidated  Oold  Min- 
ing Co.,  21  Occ.  N.  482. 

Snb-eoatraotor  —  Material  Man — No- 
tice to  Owner — Failure  to  Retain  Percentage 
— Identification  of  Premises,}— C.  &  W.,  wno 
w^ere  awarded  a  contract  to  place  heating  ap- 
paratus in  a  hotel  building  owned  by  the  dei- 
fendnt  D..  ordered  materials  required  from 
the  plaintiffs  in  a  letter  stating,  "We  have 
secured  contract  for  hotel  which  requires 
above  goods.  The  sub-contract  was  made  on 
the  29th  September,  1902,  and  the  final  pay- 
ment was  made  by  B.  to  the  principal  con- 
tractor on  the  2l8t  November,  1902,  when  the 
work  was  all  done,  without  retaining  15  per 
cent,  for  30  days,  as  required  by  the  Me- 
chanics' Lien  Act,  R,  S.  N.  S.  1900  c  171, 
8.  8 : — Held,  that  the  letter  sufficiently  identi- 
fied the  building  for  which  the  goods  were  re- 
quired; and,  distinguishing  Smith  v.  Sissiboo 
Pulp  Co.,  30  N.  &  Reps.  348,  that  D.  was 
required  to  retain  the  percentage  whether 
he  had  notice  of  the  sub-contract  or  not,  and 
that  he  paid  it  at  his  own  peril,  if  there  was 
a  sub-contractor  in  existence  who  was  pre- 
judiced by  the  payment.  Dominion  Rttdiator 
Co.  V.  Cann,  37  N.  S.  Reps.  237. 

Snb-oontraetora  —  Proceedings  to  Real- 
ize Lien — Time,} — One  Rhuland  had  a  con- 
tract with  Wright  for  the  construction  of 
some  houses.  Dempster  &  Co.  were  the  sub- 
contractors, and  supplied  Rhuland,  on  his 
credit,  with  materials  for  the  work,  the  whole 
of  whidi  was  delivered  before  the  28th  April, 
1900.  On  the  18th  May,  1900,  Dempster  & 
Co.  registered  a  lien  asrainst  the  property 
under  the  Mechanics'  Lien  Act,  1899,  but  no 
proceedings  were  instituted  by  them  to  real- 
ize the  claim  until  the  13th  August,  1900. 
On  an  application  to  set  aside  Dempster's 
]ien: — ^Held,  that  the  word  "contract"  in  s; 
20  of  the  Act  means  the  original  contract 
with  the  owner,  and  not  the  contract  between 
the  contractor  and  the  sub-contcactor.  If 
no  claim  had  been  registered,  Dempster  & 
Co.  could  have  registered  one  at  any  time 
within  thirty  days  after  the  completion  of 
that  contract.  In  view  of  s.  9,  an  abandon- 
ment would  be  equivalent  to  a  completion, 
and  no  claim  could  be  registered  after  thirty 
days  from  the  abandonment  of  a  contract. 
In  this  case  no  period  of  credit  was  men- 
tioned in  the  claim,  and  Dempster  swore  in 
the  affidavit  attached  to  the  claim,  that  none 
was  given,  nor  was  the  lien  claimed  upon  ma- 
terials or  machinery,  as  provided  by  s.  20. 
8.-8.  2.  The  difficulty  arose  in  construing  the 
words  "after  the  work  or  service  has  been 
completed"  in  the  cases  of  sub-contractors. 
Dempster  v.  Wright,  21  Occ.  N.  88. 


IV.  Ontabio  Act. 

Action — Affidavit  Verifying  Statement  of 
Claim — Particulars  of  Residence,}  —  In  the 
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case  of  an  action  under  the  Mechanics*  and 
Wage-Earners'  Lien  Act,  K.  S.  O.  1897  c. 
153,  the  affidavit  verifying  the  statement  of 
claim,  required  by  s.  31  (2),  may  be  made 
by  tne  plaintiffs'^  solicitor  as  agent.  The 
plaintiffs  were  day  labourers,  who  did  work 
for  the  defendants  on  a  railway  in  an  unor- 
ganized district,  and  it  was  set  forth  in  the 
statement  of  claim  that  they  resided  in  that 
district;  the  name  and  address  of  the  plain- 
tiffs' solicitor  was  also  stated  therein : — ^Held, 
that  it  was  not  necessarv  to  give  more  pre- 
cise particulars  of  the  places  of  residence  of 
the  plaintiffs.  Crerar  v.  Canadian  Pacific  R, 
W.  Co.,  23  Occ.  N.  171,  5  O.  L.  R.  383,  2  O. 
W.  K.  187. 

Action  —  Parties  —  Execution  Creditor 
— Incumhrance  Arising  Pendente  Lite — 2Vo- 
tice  of  Trials-Judgment — Vacating.]  —  Un- 
der s.  36  of  the  Mechanics'  and  Wage-Earn- 
ers' Lien  Act,  R.  S.  O.  1897  c.  153,  it  is  the 
persons  who  are  incumbrancers  at  £he  time 
fixed  for  service  of  notice  of  trial,  and  those 
only,  who  are  required  to  be  served,  service 
of  notice  of  trial  on  them  being  the  mode  by 
which  incumbrancers  not  already  parties  to 
the  proceedings  are  brought  in.  After  ser- 
vice of  notice  of  trial  in  an  action  to  enforce 
a  mechanic's  lien  against  the  lands  of  the  de- 
fendants, but  before  the  trial,  the  petitioners, 
who  were  judgment  creditors  of  the  defend- 
ants, placed  a  fi.  fa.  against  goods  and  lands 
in  the  hands  of  the  sheriff  of  the  county  in 
which  the  lands  of  the  defendants  lay.  The 
petitioners  were  not  served  with  any  notice 
of  trial,  and  did  not  appear  at  the  trial  nor 
prove  any  claim,  but  the  judgment  given 
upon  the  trial  recited  that  it  appeared  that 
they  had  some  lien,  charge,  or  incumbrance 
on  the  lands,  created  subsequent  to  the  com- 
mencement of  the  action,  and  declared  that 
the  plaintiffs  and  others  were  entitled  to  liens : 
— Held,  that  the  name  of  the  petitioners  and 
all  reference  to  their  claims  should  be  stricken 
out  of  the  judgment.  Haycock  v.  Sapphire 
Corundum  Co.,  24  Occ.  N.  SjS,  7  O.  L.  R.  21, 
2  O.  W.  R.  1177. 

Aetioa  Begun  by  Statement  of  Clmim 

— Service  out  of  Ontario  —  Jurisdiction  to 
Allow.] — There  is  no  authority  in  the  Courts 
of  this  province  to  allow  service  out  of  On- 
tario of  a  statement  of  claim  filed  as  the  ini- 
tial step  in  an  action.  In  re  Busfield,  Whaley 
V.  Busfield,  32  Ch.  D.  123,  followed.  Such 
service  is  not  a  matter  of  practice,  but  of 
jurisdiction,  and  Rule  3  does  not  enable  the 
Court  to  apply  the  analogous  procedure  as  to 
writs  of  summons.  Semble,  that  if  there 
were  power  to  allow  service  of  such  a  state- 
ment out  of  Ontario,  it  could  not  be  allowed 
nunc  pro  tunc  after  it  had  been  effected  with- 
out an  order.  Service  out  of  Ontario  of  a 
statement  of  claim,  the  initial  proceeding  in 
an  action  to  enforce  a  mechanic's  lien,  under 
R.  S.  O.  1897  c.  153,  upon  foreigners  resi- 
dent in  a  foreign  country,  and  all  subsequent 
proceedings,  set  aside.  Histoi^  of  the  legis-' 
lation  in  Ontario  as  to  service  out  of  the 
jurisdiction.  Pennington  v.  Morle^,  22  Occ. 
N.  183.  3  O.  L.  R.  514,  1  O.  W.  R.  246. 

Aasiipinient  —  Debt  "Due** — Considera- 
tion —  Lien-holder  —  Priority  —  When  Lien 
Attaches — Mechanics*  Lien  Act,  1897  c.  15S, 
ss.  4,  13 — Judicature  Act,  s.  8  (5).] — E.,  a 
sub-contractor,  commenced  work  on  the  19th 
August.  1903,  completed  it  on  the  11th  Octo- 
ber, 1904,  and  registered  his  lien  on  the  12tb 


October,  1904.  On  the  14th  November,  1903, 
the  contractor  by  whom  E.  was  employed  as- 
signed $2,588.32  of  the  amount  *'due"  to  him 
from  the  owner  of  his  contract,  to  D.,  an- 
other sub-contractor,  who  duly  gave  notioe 
thereof  to  the  owner.  At  the  time  of  this 
assignment  $2,588.32  had  been  earned  under 
the  contract,  but  it  did  not  become  payable 
until  the  giving  of  the  architect's  certificate 
on  the  14th  November,  1904:  —  Held,  that 
under  the  Mechanics'  Lien  Act,  s.  4,  E.  s  lien 
related  back  to  the  commencement  of  his 
work,  and  under  s.  13  it  was  entitled  to  pri- 
ority over  D.'s  assignment,  for  the  full  amount 
of  the  lien,  and  not  merely  for  that  por- 
tion thereof  actually  earned  Dy  E.  up  to  the 
date  of  the  assignment: — ^Held,  also,  that  the 
assignment  was  valid,  and  bound  the  debt  as- 
signed, though  it  was  not  payable  at  the  date 
of  the  assignment: — ^Held,  also,  that  a  debt 
due  and  owing  is  a  sufficient  consideration 
for  an  assignment  of  a  chose  in  action,  and 
that  the  assignment  was,  therefore,  not  re- 
vocable or  impeachable  as  being  voluntary. 
Ottawa  Steel  Castings  Co,  v.  Dominion  Sup- 
ply Co.,  25  Occ.  N.  58,  5  O.  W.  R,  161. 

Olmim  of  Owner  asninst  Contraet«r 

— Lien-holders  —  Pleading  —  Amendment — 
Percentage  of  value  of  work — Costs  of  ap- 
peals. Ontario  Paving  Brick  Co.  v.  Bishop. 
2  O.  W.  R.  320,  1063,  4  O.  W.  R.  34. 

Costa  —  ''Actual  Disbursements.'*} — ^The 
"actual  disbursements"  which,  by  s.  42  of 
the  Mechanics'  lien  Act,  R.  S.  "O.  1897  c 
153,  may  be  allowed  as  against  an  unsuc- 
cessful claimant,  in  addition  to  an  amount 
equal  to  twenty-five  per  cent,  of  the  claim, 
do  not  include  counsel  fees  paid  by  the  de- 
fendant's solicitor  to  counsel  retained  in  the 
course  of  the  proceedings,  and  a  fortiori  not 
counsel  fees  charged  by  the  solicitor  himself 
when  acting  as  counsel.  Cobban  Manufactur- 
ing Co.  v.  Lake  Simcoe  Hotel  Co.,  23  Oec 
N.  168,  5  O.  L.  R,  447,  2  O.  W.  R,  48.  310. 

Interest  on  Clmim — Right  of  lien-holder 
—  Computation.  Metallic  Roofing  Co.  v. 
Jamieson,  2  O.  W.  R.  316. 

Idability  of  O^mer  —  Admission  of 
claim — Costs  —  Payment  into  Court — Dis- 
charge of  lien.  Gold  Medal  Furniture  Co.  v. 
Craig,  6  O.  W.  R.  954. 

Id^n-bolders  —  Mortgagees  —  Priority 
— Increased  selling  value  of  land — Agreement 
— Oonstruction.  Boake  Manufacturing  Co, 
V.  McCrimmon,  6  O.  W,  R.  979. 

Materinls  Fnrnisked — Credit  of  owner 
— Liability  —  Oral  agreement  —  Privitv  or 
consent — Request.  Slattery  v.  Lillis,  6  O. 
W.  R.  543,  10  O.  L.  R.  618. 

Materinl  Men  —  Agreement  between 
Owner  and  Contractor — Drawback — Value  of 
Plant — Completion  of  Work  —  Judgment — 
EstoppeL] — ^The  plaintiffs  furnished  materials 
to  the  contractors  for  certain  works,  and  the 
action  was  brought  against  the  contractors 
and  the  owner  to  realize  a  lien  under  the 
Mechanics'  Lien  Act.  After  work  to  the 
value  of  $24,290.88  had  been  done,  the  owner 
took  F^ssession  of  the  works,  the  materials 
on  the  ground,  and  the  plant  and  machinery 
of  the  contractors,  and  no  work  had  since 
been  done  by  them  under  the  contract.  An 
action  by  the  contractors  against  the  owner 
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for  damages  fot  improperly  taking  the  works 
out  of  their  hands  and  to  recover  the  value 
of  the  materials,  machinery  and  plant,  and 
some^  supplies  taken  by  the  owner,  and  also 
to  recover  a  large  sum  on  account  of  work 
done,  had  been  dismissed: — Held^  that  t)ie 
15  per  cent,  which,  under  s.  11  of  the  Act, 
R.  S.  O.  c  153,  the  owner  was  required  to 
deduct  from  any  payments  made  in  respect 
of  the  contract  and  to  retain  as  a  fund  for 
the  discharge  of  liens,  was  to  be  computed 
on  the  value  of  the  work  and  inaterials,  but 
not  upon  the  value  of  the  plant  as  well,  not- 
withstanding that  for  the  security  of  the 
owner  the  plant  was  declared  to  be  for  the 
purposes  of  the  contract  his  property : — ^Held, 
that,  if  the  judgment  dismissing  the  action 
brought  by  the  contractors  were  binding  on 
the  plaintiffs,  they  would  not  be  benefited  by 
a  postponement  of  the  trial  until  the  final 
completion  of  the  works,  for  the  effect  of  that 
judgment  was  that  the  contractors  had  for- 
feited all  right  to  payment  for  any  work 
which  they  had  performed  and  for  which 
they  had  not  been  paid;  and,  even  if  the 
judgment  were  not  bmding  on  the  plaintiffs, 
the  case  should  not  be  sent  back  for  a  new 
trial.  Birkett  v.  Brewder,  22  Dec.  N.  93, 
1  O.  W.  R.  62. 

Mining  Looation — Btacksmith — CooJt.] 
— ^A  blacksmith,  employed  for  sharpening  and 
keeping  in  order  tools  used  for  the  work  of 
mining,  is  entitled  to  a  lien  for  his  wages  on 
the  mining  location,  but  a  cook  who  does  the 
cooking  for  the  men  employed  is  not.  Ad- 
joining mining  locations  even  when  they  are 
water  16ts,  if  "enjoyed  with"  the  mining  lo- 
cation on  which  the  mine  is  situated,  are 
subject  to  liens  for  work  performed  in  the 
mine.  Davies  v.  Crown  Point  Mining  Co,  of 
Ontario,  22  Occ.  N.  52,  3  O.  L.  R.  69. 

Hotioe  in  Writing  to  Owner — Letter,] 
— A  letter  to  the  owner,  from  sub-contractors 
furnishing  materials,  asking  him,  when  mak- 
ing a  payment  to  the  contractor  for  the  build- 
ing in  question,  to  **see  that  a  cheque  for  at 
least  $^90  is  made  payable  to  us  on  account 
of  brick  delivered,  as  our  account  is  consid- 
erably over  $700,  and  we  shall  be  obliged  to 
register  a  lien  if  a  payment  is  not  made  to- 
day/' is  sufficient  "notice  in  writing"  of  a 
claim  of  lien  under  the  Mechanics'  Lien  Ax:t, 
R.  S.-  O.  c,  153.     Judgment  in  32  O.  R.  27, 

20  Occ  N.  255.  affirmed.    Craig  v.  Cromwell^ 

21  Oc?.  N.  13,  27  A.  R.  585. 

**  Owiter  •*  —  Lease — CJovenant  by  lessee 
to  erect  buildings.  Wehh  v.  Oage,  1  O.  W.  R. 
327. 

Registered  Owner  — •  Contract  with — 
Transfer  of  property  after  registration  of  lien 
— ^Previous  agreement  —  Notice  —  Parties. 
Eraser  v.  Griffiths,  1  O.  W.  R.  141. 

BeTeral  Bnildinge  —  Lien  for  Work  on 
one  —  Registration — Time — Extent  of  Work 
Done.] — ^Where  a  contract  is  made  with  the 
respective  owners  of  adjoining  lands,  on 
which  two  separate  buildings  are  erected,  but 
iaeluded  under  one  roof,  for  the  repair  there- 
of, at  one  entire  price,  separate  accounts  be- 
ing kept  of  the  work  done  and  materials  fur- 
nished on  each  building,  a  lien  attaches  and 
can  be  enforced  under  the  Mechanics'  Lien 
Act,  against  the  lands  of  each  of  such  own- 
ers for  the  price  of  the  work  done  and  the 
materials  provided  on  each  respective  build- 
ing.   The  finding  of  the  local  Master  who 


tried  a  mechanic's  lien  action,  as  to  the  fact 
of  the  work  being  done  and  the  materials 
furnished  within  thirty  days  prior  to  the  lien 
being  registered,  and  as  to  the  extent  of  such 
work  and  materials,  was  upheld,  for,  though 
the  evidence  was  contradictory^  there  was 
evidence  to  support  such  findings.  Booth  v. 
Booth,  22  Occ.  N.  131,  3  O.  L,  R.  294,  1  O. 
W.   R.  49. 

Statutory  Action  to  Realize — Joining 
other  Causes  of  Action — Parties — Architect.] 
— In  an  action  begun  under  s.  31  of  the  Me- 
chanics' and  Wage-Earners'  Lien  Act,  R.  S. 
O.  1897  c.  153,  by  the  filing  of  a  statement 
of  claim,  to  realize  a  lien  created  by  the  Act. 
the  plaintiff  cannot  include  other  causes  ot 
action  and  other  matters.  Where  the  plain- 
tiff in  such  an  action  claimed  to  be  entitled 
to  a  lien  against  the  owner  of  land  who  had 
erected  a  building  thereon,  and  joined  as  f« 
defendant  the  architect  of  the  building,  whom 
he  charged  with  fraudulently  refusing  to  give 
a  certificate  f6r  the  amount  which  the  plain- 
tiff claimed  to  be  entitled  to  recover,  and 
asked  that  the  architect  might  be  ordered  to 
pay  the  amount  claimed,  with  damages  for 
his  fraudulent  breach  of  duty,  and  the  costs 
of  the  action,  the  name  of  the  architect  was 
struck  out.  Semble,  that,  as  *  against  the 
owner,  the  claim  to  a  proper  certificate  might 
l>e  maintained  in  this  action  as  one  of  the 
matters  involved  in  the  claim  to  a  lien.  Bag- 
shaw  V.  Johnston,  22  Occ  N.  33,  3  O.  L.  R. 
58. 

Writ  of  Snnunona — Service  out  of  Jur- 
isdiction— Statement  of  Claim — Time  for  De- 
livering Defence  —  Trial  —  Appointment  in 
Writing — Notice  of  Trial.]  —  An  order  per- 
mitting service  out  of  the  jurisdiction  of  the 
writ  of  summons  should  also  authorize  ser- 
vice of  the  statement  of  claim  at  the  sajne 
time,  and  fix  a  time  for  delivery  of  the  state- 
ment of  defence.  Young  v.  Brassey,  1  Ch.  D. 
277,  followed.  Where  the  order  makes  no 
provision  as  to  the  statement  of  claim  or  de- 
fence, the  defendant  should  have  eight  days 
from  the  last  day  for  appearance  within 
which  to  deliver  his  statement  of  defence,  and 
the  pleadings  cannot  be  noted  closed  before 
the  expiry  of  such  eight  days.  Under  s.  35 
(1)  of  the  Mechanics'  Lien  Act,  R.  S.  O.  c. 
133.  the  Judge  or  officer  fixing  a  day  for  the 
trial  of  an  action  brought  under  that  Act,  is 
to  do  so  in  writing;  and  a  notice  of  trial 
under  that  section  given  by  a  party  who  has 
not  obtained  a  signed  appointment  from  the 
Judge  or  officer,  is  not  effective.  The  notice 
of  trial  must  be  served  at  least  eight  clear 
days  before  the  day  fixed,  as  provided  by  s. 
36.  M elver  v.  Crown  Point  Mining  Co.,  21 
Occ.  N.  127.  19  P.  R.  335. 

Work  and  Labonr — Defect  in  building — 
Assent — Estoppel.  Holthy  v.  French,  1  O. 
W.  R.  821. 


V.  Quebec    Act. 

Bnllder's  Privilese — Promissory  Note — 
Principal  Contractor  —  Sub-contract — Notice 
to  Owner — Registration — Tim^  for — Delay — 
Default,] — The  holder  of  a  promissory  note 
guaranteed  by  a  builder's  privilege  may,  in 
suing  to  recover  the  amount  of  such  note, 
demand  that  the  existence  of  this  privilege  be 
recognized  in  his  favour.  2.  The  principal 
contractor   may   take,    in   his   own   name,   a 
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builder's  privilege,  not  only  for  work  which  he 
has  himself  done,  but  also  for  work  done  by 
his  sub-contractor  and  it  is  not  necessary, 
in  such  circvmstanoes,  to  notify  the  owner  of 
the  contract  between  the  principal  contractor 
and  the  sub-contractor.  3.  The  point  of  com- 
mencement of  the  time  for  registration  of  a 
builder's  privilege  is  the  date  at  which  all 
work  on  the  building  has  been  completed  and 
ended,  and  not  that  of  beginning  to  use  the 
building  before  its  completion.  4.  The  owner 
who  has  caused  the  building  in  question  to  be 
erected  cannot  complain  of  delay  in  regis- 
tering a  builder's  privilege,  nor  even  of  abso- 
lute default  of  registration.  La  Banque 
Jacques  Cartier  y.  Picard,  Q.  R.  18  S.  C. 
502. 

Builder's  PrlTllese  —  Contract  ioitti 
Otoner^Righi  to  Lien^** Additional  Value"] 
A  contractor  who  contracts  directly  with  the 
proprietor  of  a  building  which  is  being  con- 
structed, is  entitled  to  register  a  privilege  un- 
der the  terms  of  art.  2013,  0.  C,  as  amended 
by  59  V.  c.  42  <Q.).  2.  The  "additional 
value,"  referred  to  in  the  article,  ia  the  addi- 
tional value  given  to  the  immovable  by  the 
work  at  the  time  it  is  done.  Oalemeau  v. 
Tremhlay,  Q.  K.  22  S.  C.  143. 

Claiat  oi  Iiiea  —  Registration — Descrip- 
tion of  Land.1 — The  description  of  an  im- 
movable, in  the  notice  for  registration  of  a 
workman's  privilege,  as  "part  of  lot  4101  of 
the  cadastre  of  the  parish  of  Montreal,"  but 
omitting  the  conterminous  properties,  does 
not  comply  with  art.  2168  of  the  Civil  Ck>de, 
which  provides  that  in  any  place  where  the 
official  plans  are  in  force  the  true  description 
of  a  part  of  a  lot  is  by  stating  that  it  is  a 
part  of  a  certain  official  number  upon  the 
plan  and  in  the  book  of  reference,  and  men- 
tioning who  is  the  owner,  and  the  properties 
conterminous  thereto;  and  such  notice  does 
not  create  any  privilege.  Therrien  v.  H&n- 
ault,  Q.  R.  21  S.  C.  452. 

Increased  Valne  —  Vendor  of  Otcner  — 
Estimate  of  Increase — Registration  of  Lien — 
Contestation — Pleading.]  —  The  question  of 
the  increase  in  value  of  an  immovable  by 
reason  of  work  done  by  a  workman  can  only 
be  raised  by  the  vendor  of  the  owner  and  his 
creditors.  2.  The  increase  in  value  is  fixed 
by  an  estimate,  at  the  time  of  the  decree, 
when  the  money  is  insufficient  'to  pay  a 
workman  who  has  registered  a  lien  or  in 
case  of  a  contestation  of  the  increase  by  those 
interested.  3.  When  there  is  a  contestation  it 
should  be  by  means  of  a  plea  on  the  merits 
and  not  by  inscription  in  law.  4.  The  de- 
fendant being  the  owner  of  the  immovable, 
the  workman  is  not  bound  to  allege  increase 
in  value.  Therien  v.  Hainault,  5  Q.  P.  R. 
61. 

Material  Man — Manufacturer — SoXe  or 
Hiring  of  Labour.]  —  A  manufacturer  who 
makes  a  contract  with  a  contractor  to  deliver 
to  him  a  certain  number  of  presses  destined 
to  form  part  of  a  building  of  which  the  con- 
tractor has  undertaken  the  construction,  is 
not  a  workman,  but  a  furnisher  of  materials. 
The  registration  by  such  manufacturer  of  a 
workman's  lien  against  the  land  of  the  owner 
as  security  for  payment  of  the  price  of  the 
presses  is  void  under  the  circumstances,  the 
manufacturer  having  no  other  remedies  than 
those  given  him  by  arts.  2013  (g),  (h),  (i), 
(1),  and  2103,  C.  C.    2.  The  contract  between 


the  manufacturer  and  the  contractor  is  a 
sale  and  not  an  employment  of  labour.  3. 
In  order  that  a  workman  shall  have  a  work- 
man's lien  upon  the  land  of  the  owner  it  is 
indispensable  that  he  should  be  employed 
thereon.  It  is  not  sufficient  that  he  works 
and  fashions  materials  intended  to  form  part 

!  of  the  building  "which  the  owner  is  erecting. 
Montmorency  Cotton  Mills  Co.  v.  CHgnac,  Q. 

,  R.  10  Q.  B.  158. 


Material  Man — Notice  to  Mortgagee  — 
Registration  of  Lien — Description  of  Land — 
Several  Purchasers,]  —  When  the  owner  of 
land  builds  thereon,  the  furnisher  of  materials 
who  wishes  to  obtain  a  right  of  Hen,  must, 
before  the  delivery  of  the  materials,  give 
jiotice  to  the  person  who  lends  the  owner  the 
money  for  building,  and  a  notice  given  later 
to  the  owner  will  be  insufficient  to  give  a 
right  of  lien  to  the  material  man.  2.  When 
two  portions  of  the  same  lot  have  been  sold 
by  separate  contracts  to  two  purchasers,  and 
buildings  have  been  erected  thereon^  a  person 
furnishing  materials  for  such  buildings  must, 
in  the  statement  of  claim  which  he  registers 
pursuant  to  art.  2103,  C.  C,  indicate  the  por- 
tion of  the  land  which  belongs  to  each  pur- 
chaser, and  his  registration  will  be  without 
effect  if  he  describes  the  whole  lot  as  being 
the  property  of  the  two  purchasers.  Paquette 
V.  Mayer,  Q.  R.  18  S.  C.  563. 


Material  Man  —  "Notice — Registration.] 
— The  hypothec  or  lien  of  the  material  man  is 
distinct  and  independent  of  the  saisie-arr^t 
mentioned  in  art.  2013  (h)  and  (i),  O.  C, 
and  is  not  subject  to  the  conditions  of  notice 
mentioned  in  cl.  (g),  nor  to  the  condition  of 
registration:  Ouimet,  J.,  dissenting.  jSfa- 
claren  v.  ViUeneuve,  4  Q.  P.  R.  322,  Q.  R. 
11  K.  B.  131. 


Material  Men  Dealing  witli  Owni 

— Non-existence  of  Lien.] — ^The  law  does  not 
confer  a  lien  on  a  materia]  man  except  where 
he  furnishes  material  to  the  contractor  and 
not  to  the  owner.  A  labourer,  workman, 
architect,  or  builder,  dealing  directly  with  the 
owner,  has  a  lien,  but  a  merchant  or  manu- 
facturer who  sells  material  for  construction 
to  the  owner  has,  as  against  him,  only  a  per- 
sonal action,  unless  he  has  agreed  to  a  con- 
ventional hypothec.  Harris  v.  Charhonneau, 
Q.  R.  25  S.  C.  180. 

Registration  of  Claim — Quebec  Law — 
Error  in  Description  of  Lands — Claim  dul^ 
Recorded — Value  of  Landr— Acquiescence  — 
Notice.]  —  The  description  in  a  registered 
claim  for  a  workman's  privilege  of  the  lands 
affected  by  the  privilege  as,  "  two  lots  of  land 
known  and  designated  under  numbers  two  C. 
and  three  C.  of  the  official  subdivision  of  lot 
number  907,"  instead  of,  in  acordance  with 
the  plan,  as  "  two  lots  of  land  known  and 
designated  under  numbers  two,  subdivision  C, 
and  three,  subdivision  C,  both  of  the  sub- 
division of  official  lot  number  907,"  is  not  an 
irregularity  sufficient  to  nullify  the  registra- 
tion of  the  privilege,  especially  where  the 
description  in  the  claim  is  identical  with  that 
contained  in  the  title  deed  of  the  owner  (who 
had  acquired  the  lands  from  the  respondent), 
and  in  the  proces-verbal  of  seizure,  and  where 
the  registrar,  upon  presentation  of  the  claim, 
had  registered  it  against  the  lands  as  they 
were  described  in  his  office.  The  circnm- 
'  stances  of  the  case  shewing  acquiescence  by 
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the  respondent  in  an  allegation  that  the  value 
of  the  property  was  $3,000,  and  in  an  arrange- 
ment by  which  the  parties  claiming  privi- 
leges d'  ouvriers  were  to  rank  against  the 
bidance  of  the  purchase  money  (the  property 
aB  improved  having  been  sold  for  $5,000  after 
payment  of  a  charge  thereon),  he  being 
dominas  litis  could  not  be  heard  to  complain 
that  the  increased  value  of  the  property,  by 
reason  of  the  work  done  by  such  claimants, 
had  not  been  determined  by  a  valuation.  The 
omission  by  such  a  claimant  to  give  notice  to 
the  owner  of  the  property  within  three  days 
after  registration  of  his  claim  (art.  2103,  C. 
C.)  does  not  affect  the  validity  of  such  regis- 
tration or  privilege.  Daniel  v.  Macduff,  Q. 
R.  13  K.  B.  361. 

Time  for  Segisterins  Idea — Completion 
of  Work.] — The  point  of  commencement  of 
the  30  days  given  by  art.  2013b  of  the  Civil 
Code  for  the  registration  of  the  lien  of  a 
labourer,  workman,  or  contractor,  is  the 
moment  at  which  the  work  upon  the  building 
in  the  construction  of  which  they  have 
laboured  is  completed,  and  not  the  date  at 
which  the  use  of  the  building  has  been  begun. 
Quintal  v.  Binard,  Q.  R.  20  S.  C.  199. 

Woodman's  Lien — Quebec  Late  —  Person 
Cutting  Wood  at  so  Much  a  Cord  —  Saisie- 
conaervatoire,} — The  persons  mentioned  in  art. 
1994  (c),  C.  C,  are  not  confined  to  those 
whose  remuneration  is  fixed  according  to  the 
time  they  work,  but  it  also  includes  all  per- 
sons who  engage  to  cut  wood  for  so  much  a 
cord.  A  motion  to  quash  a  writ  of  saisie- 
conservatoire  obtained  by  a  person  claiming 
a  lien  upon  wood  cut,  was  dismissed.  8t. 
Onge  v.  lioss,  7  Q.  P.  R.  108. 


KEDICAL  HEALTH  OFFICEB. 


See  PuBUc  Health. 


MEBICINE  AND  STJSGEKT. 

Fees  of  Pl&srsieian — Action  for — Plead- 
ing— Irrelevant  Allegations,] — ^The  plaintiff,  a 
practising  physician,  sued  the  defendant  for 
$3,()00  for  professional  services.  In  his  de- 
claration he  set  up  the  fact  that  the  case  was 
notorious,  and  'that  the  public  had  been  daily 
kept  aware  of  the  defendant's  condition,  and 
of  all  details  connected  therewith,  thus 
putting  the  plaintiff's  professional  reputation 
at  stake.  These  facts  were  alleged  as  partly 
justifying  the  large  amount  of  the  fee  claim- 
ed. The  defendant  inscribed  in  law  against 
these  allegations: — Held,  that  the  allegations 
complained  of  could  not  be  connected  with  the 
amount  of  the  fee  due  to  the  plaintiff.  The 
inscription  was,  therefore,  maintained,  and 
the  allegations  complained  of  were  struck  out 
of  the  declaration.  Marien  v.  Lussier,  22 
Occ.  N.  418. 


Iiieeiuo  to  Practise — College  of  Physi- 
cians and  Surgeons  —  Mandamus,]  —  The 
College  of  Physicians  and  Surgeons  cannot 
refuse  to  grant  a  license  to  practise  medicine, 
to  a  student  who  has  i>assed  the  necessary 
examinations,  or  has  been  legally  exempted 
from  passing  them,  and  who  has  obtained  the 
degree  of  Doctor  of  Medicine.    2.  Upon  such 


refusal  a  writ  of  mandamus  may  issue  to  en- 
force the  issuing  of  a  license.  Gosselin  v. 
College  of  Physicians  and  Surgeons,  Q.  R.  19 
S.  C.  175. 

Malpraotioe  —  Limitation  of  Actions  — 
Ontario  Medical  Act  —  Termination  of  Ser- 
vices—  J'ridl  —  Jury,]  —  An  action  against 
surgeons  for  malpractice  was  held  to  be 
barred  by  s.  41  of  the  Ontario  Medical 
Act,  R.  S.  O.  1897  c.  176,  not  having 
been  commenced  within  one  year  from  the 
date  when,  in  the  matter  complained  of,  the 
defendants  professional  services  terminated, 
although  the  plaintiff  had  twice  visited  the 
defendants  at  their  offices  within  the  year, 
the  dlourt  finding  that  on  these  ocasions  she 
did  not  go  as  a  patient,  but  as  a  person  with 
a  grievance,  she  having  previously  consulted 
another  surgeon  and  also  a  solicitor.  Ac- 
tions of  malpractice  are  now  more  properly 
tried  without  a  jury.  Upon  the  evidence,  it 
was  held,  also,  that  t^ie  plaintiff  upon  whom 
the  burden  rested,  had  failed  to  make  out  a 
case  of  negligent  malpractice;  and  the  action 
was  dismissed.  Tou>n  v.  Archer,  22  Occ.  N. 
258,  4  O.  L.  R.  383,  1  O.  W.  R.  391. 

Malpraetioe — Questions  for  Jury.] — In 
action  against  a  surgeon  for  malpractice,  the 
plaintiff  has  the  right  to  a  decision  bv  a  jury 
of  a  fact  in  controversy — not  where  that  deci- 
sion involves  the  consideration  of  difficult 
questions  in  the  region  of  scientific  inquiry, 
but  where  the  fact  to  be  found  is  as  to  what 
actually  took  place  in  the  history  of  the 
plaintiff's  malady  and  the  defendant's  treat- 
ment, for  example,  where  there  is  a  conflict 
of  testimony  as  to  what  the  surgeon  did  or 
did  not  do  in  the  process  of  reducing  or 
attempting  to  reduce  a  fracture.  In  the 
present  case  there  were  facts  in  dispute  as  to 
which  the  plaintiff  was  entitled  to  the  jury's 
findings.  Jackson  v.  Hyde,  28  U.  C.  R.  294, 
explained.  McNulty  v.  Morris,  21  Occ.  N. 
591,  2  O.  L.  R.  656. 

Malpraotioe — Want  of  Care  and  SkUl — 
Evidence — Nonsuit,] — In  an  action  against  a 
surgeon  for  not  exercising  ordinary  care  and 
skill  in  treating  the  plaintiff  for  an  injury 
to  his  arm,  caused  by  his  being  accidentally 
thrown  from  a  sleigh,  {he  trial  Judge  non- 
suited the  plaintiff  on  the  ground  that,  as 
neither  the  plaintiff  nor  any  of  his  witnesses 
were  able  to  say  that  the  arm  was  dislocated 
as  a  result  of  the  accident,  and  as  both  the 
defendant  and  another  surgeon,  who  was 
called  in  by  the  defendant  and  examined  the 
arm  three  weeks  after  the  accident,  swore 
that  it  was  not  dislocated,  and  as  the  dis- 
location, which  was  sworn  to  exist  a  year 
and  nine  months  after  the  accident  by  a 
third  surgeon,  whom  the  plaintiff  consulted, 
and  which  was  admitted  to  exist  at  the  time 
of  the  trial — more  than  three  years  after  the 
accident — might  have  been  the  result  of  dis- 
ease, as  was  shewn  by  the  evidence  of  several 
expert  witnesses,  there  was  no  evidence  to 
leave  to  the  jury  upon  which  they  could  prop- 
erly find  a  verdict  for  the  plaintiff: — ^Held, 
Hanington,  J.,  dissenting,  that  the  nonsuit 
was  right;  and  that,  even  if  the  dislocation 
was  the  result  of  the  accident,  the  mere  fact 
that  the  defendant  did  not  discover  it  and 
treat  the  plaintiff  accordingly,  was  not  of 
itself  evidence  of  want  of  ordinary  care  and 
skill  on  the  part  of  the  defendant.  James  v. 
Crockett,  34  N.  B.  Reps.  540. 
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Medieal  A«>ty  B.  C,  —  Registered  Practi- 
tioner — Charge  of  Unprofessional  Conduct — 
Inquiry  by  Private  Tribunal  —  Mandamus  — 
Action,] — Under  s.  36  of  the  Medical  Act, 
1898  (previous  to  its  amendment  in  1903) 
the  council  may  hold  an  inquiry  into  a 
charge  of  unprofessional  conduct  made  against 
a  registered  medical  practitioner: — ^Reld,  that 
mandamus  did  not  lie  to  compel  the  council 
to  hold  an  inquiry.  Charges  of  unprofessional 
conduct  may  be  investigated  by  the  council 
notwithstanding  that  the  acts  complained  of 
may  be  the  subject-matter  of  an  action  at  law. 
In  re  Medical  Act,  Ex  p.  Inverarity,  10  B.  C. 
R.  268. 

Medioal  Act,  Manitoba — Practising  for 
Reward — Electro-therapeutics  —  Massage.]  — 
According  to  standard  dictionaries  electro- 
therapeutics, consisting  in  the  treatment  of 
diseases  by  means  of  electricity,  is  a  breach 
of  medicine,  and  it  is  unlawful  under  s.  62 
of  the  Medical  Act,  R.  S.  M.  1902  c.  Ill,  for 
a  person  not  registered  under  the  Act  to  prac- 
tise as  an  electro-therapeutist  for  hire,  gain, 
or  hope  of  reward ;  and  under  s.  63  such  per- 
son cannot  recover  any  fees  or  charges  for 
such  treatment.  Massage  although  a  branch 
of  therapeutics,  is  merely  a  skilled  manipula- 
tion by  external  pressure  of  the  muscles  and 
tissues,  and,  not  depending  for  its  efficacy 
upon  the  introduction  or  application  of  any 
other  element,  cannot  be  considered  to  be  a 
branch  of  medicine.  Regina  v.  Valleau,  3 
Can.  Gr.  Cas.  435,  followed.  Bergman  v. 
Bond,  24  Occ.  N.  152,  14  Man.  L.  R.  503. 


MEETINGS  OF  OOTTNCH. 


See  Municipal  Cobpobationb. 


MEKCANTILE  AGENCT. 


See  SoLiciTOB. 


MEKGEK. 

See  Bills  of  Sale  and  Chattel  Mobtoaoes. 

— MOBTOAOE. 


MESNE  PROFITS. 


See  Pabtition. 


MILEAGE. 

See  Shebiff. 


MUITABT  LAW. 

MIHtia  Act  —  Relations  of  Officers  and 
Privates — O  beying  Orders — A rres t — Lia bility 
for.] — Persons  belonging  to  the  regular  army 
are  always  subject  to  military  law  and  regu- 
lations, and  they  are  obliged  to  obey  orders 


which  their  superiors. give  them,  the  sole  con- 
dition being  that  such  orders  relate  to  militia 
affairs  and  are  not  so  evidently  illegal  that 
they  lead  to  the  belief  that  the  person  giving 
them  is  mentally  incompetent.  2.  It  is  other- 
wise' in  the  case  of  those  who  belong  to  the 
volunteer  militia;  they  are  not  subject  to 
military  law  and  regulations  and  are  only 
obliged  to  obey  their  superiors  in  the  cases 
expressly  enumerated  in  the  Militia  Act. 
Outside  of  such  cases,  they  are  only  ordinary 
citizens,  and  their  superiors  have  no  mere 
right  to  give  them  orders  than  they  have  to 
give  orders  to  persons  who  do  not  belong  to 
the  militia.  3.  A  militia  officer  who  causes  to 
be  illegally  arrested  a  man  who  belongs  to  the 
militia,  makes  himself  liable  to  damages. 
Judgment  in  Q.  R.  22  S.  O.  25,  affirmed. 
Cole  V.  Cooke,  Q.  R.  12  K.  B.  519. 


MniTA&Y  EESERVE. 


See  Gbown 


MILITIA  ACT. 

See    Ck)N8TITUTIONAL    LAW — MCLITABT    LAW. 


MINES  AND  MINEKALS 

Action — Inspection — Underground  Work- 
ings—  Plans  —  Privilege  —  Enforcement  of 
Order,]  —  The  right  to  inspect  underground 
workings  in  a  mine  carries  with  it  the  right 
to  inspect  and  make  copies  of  the  plans  of 
such  workings.  Per  Martin,  J.: — (1)  The 
practice  respecting  inspection  under  r.  514  is 
distinct  from  the  practice  in  obtaining  dis- 
covery, and  a  claim  of  privilege  set  up  in  an 
affidavit  in  answer  to  a  motion  to  comi)el  in- 
spection is  not  conclusive.  (2)  It  is  a  proper 
and  convenient  practice  to  apply  to  the  Court 
to  enforce  an  order  for  inspection  when  the 
resistance  is  not  contumacious.  Star  Mining 
and  MUling  Co,  v.  Byron  V.  White  Co,,  9 
B.  C.  R.  422. 

AdTerse  Aotion — Certificate  of  Improve- 
ments— Co-owner — Estoppel  —  Notice  —  Res 
Judicator^udgment  in  Rem,] — A  judgment 
in  an  adverse  action  under  s.  37  of  the  Min- 
eral Act  is  not  a  judgment  in  rem.  One  co- 
owner  of  a  mineral  claim  is  not  estopped  by 
the  result  of  such  action  instituted  by  an 
adverse  claimant  against  another  co-owner 
who  has  applied  for  a  certificate  of  improve- 
ments. Bentley  v.  Boteford,  8  B.  C.  R.  128, 
followed.  Per  Martin,  J. — Section  ^  does 
not  apply  to  co-owners  of  the  same  claim,  but 
to  owners  of  conflicting  claims.  Fry  v.  Bots- 
ford,  MacQuillan  v.  Fry,  22  Occ.  N.  421,  9 
B.  C.  R.  234. 

AdTerso  Action  —  Plan — Survey — ^A^- 
davit — Condition  Precedent,] — In  an  adverse 
action  the  plan  to  be  filed  pursuant  to  s.  37 
of  the  Mineral  Act  must  be  based  on  a  survey 
made  by  a  provincial  land  surveyor.  The 
filing  of  the  affidavit  and  plan  pursuant  to 
that  section  is  a  condition  precedent  to  the 
plaintiff's  right  to  proceed  with  his  action. 
Paulson  V.  Beaman,  9  B.  C.  R.  184. 
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AdTerse  Claim — Form  of  Plan  and  Aff^ 
d€Mvii — Right  of  Action — Condition  Precedent 
—  Nec€S9ity  for  Actual  Survey  —  Blank  in 
Jurat.] — ^Tlie  plan  required  to  be  filed  in  an 
action  to  adverse  a  mineral  claim  under  the 
provisions  of  s.  37  of  the  Mineral  Act  of 
British  Columbia,  as  amended  by  s.  9  of  the 
Mineral  Act  Amendment  Act,  lo98,  need  not 
be  based  on  an  actual  survey  of  the  location 
made  by   the  provincial   land  surveyor  who 
signs  the  plan.    The  filing  of  such  plan  and 
the  affidavit  required  under  the  said  section, 
as  amended,  is  not  a  condition  precedent  to 
the  right  of  the  adverse  claimant  to  proceed 
with   his  adverse  action.     The  jurat  to  an 
affidavit  filed  pursuant  to  the  section  above 
referred  to  did   not  mention  the  date  upon 
which   the  affidavit  had  been  sworn: — Held, 
that  the  absence  of  the  date  was  not  a  fatal 
defect,  and  that,  even  if  it  could  be  so  con- 
sidered at  common  law,  such  a  defect  would 
be  cured  by  the  British  Columbia  Oaths  Act, 
and    the   firitish    Columbia    Supreme    Couri 
Rule  415  of  1890.     Judgment  in  9  B.  0.  R. 
184  reversed.     Paulson  v.  Beaman,  23  Occ. 
N.  60.  32  S.  C.  R.  655.  ^ 

Apylioation    for    Certificate    of   Im- 

proTomonto— Adi7er«6  Action — Location.]  — 
The  plaintiff  was  the  owner  of  the  Colonial 
mineral  claim  located  on  the  7t|h  October, 
1900.  The  defendant  located  over  the  same 
ground  the  Wild  Rose  fraction  on  the  4th 
September,  1902,  and  having  advertised  for 
purposes  of  obtaining  a  certificate  of  im- 
provements, this  action  to  adverse  such  appli- 
cation was  brought: — Held,  on  the  evidence 
that  the  location  of  the  Colonial  was  proved, 
and  was  not  invalidated  on  any  ground;  that 
the  Wild  Rose  was  duly  located,  but  was 
already  occupied.  Dockstader  v.  Clark,  24 
Occ.  N.  43. 

Applicant  for  Crown  Grant — Certift- 
cate  of  Improvements — Injunction  —  Adverse 
Claim.] — The  plaintiffs  held  a  Crown  grant 
dated  the  8th  March,  1895,  of  certain  lands 
from  which  there  were  excepted  "  lands  held 
prior  to  23rd  March,  1893,  as  mineral 
claims."  The  defendant  held  a  certificate  of 
improvements  dated  the  14th  August,  1899, 
and  the  plaintiffs,  being  apprehensive  as  to 
form  of  Crown  grant  to  be  issued  to  the  de- 
fendant, applied  for  an  injunction  restrain- 
ing him  from  applying  for  and  receiving  a 
Crown  grant: — Held,  dismissing  the  motion, 
that  the  policy  of  the  Mineral  Acts  is  to 
comi)el  persons  claiming  adversely  to  an 
applicant  for  a  Crown  grant  to  commence 
action  before  a  certificate  of  improvements  is 
obtained.  Nelson  and  Fort  Sheppard  R.  W, 
Co,  V.  Dunlop,  7  B.  C.  R.  411. 

Application  for  Mining  Lease — Com- 
missioner of  Mines — Mandamus.] — The  plain- 
tiffs applied  to  the  Commissioner  of  Mines  for 
the  Province  of  Nova  Scotia,  for  a  coal 
mining  lease  covering  an  area  adjacent  to  an 
area  previously  leased  to  M.  A  dispute 
having  arisen  in  relation  to  the  application, 
the  Commipsioner  held  an  investigation,  and 
announced,  as  the  result  of  his  inquiry,  that 
the  lease  granted  to  M.  was  not  to  be  con- 
sidered as  in  any  way  void  or  uncertain,  but 
was  to  be  and  remain  the  evidence  of  the 
contract  between  the  Crown,  represented  by 
the  Commissioner,  and  M. : — ^Held,  that  the 
plaintiffs'  application  was  not  disposed  of  by 
this  decision,  but  that  they  were  entitled  to  a 


mandamus  requiring  the  Commissioner  of 
Mines  to  consider  their  application  and  give 
a  decision  thereon.  Dominion  Coal  Co.  v. 
Drysdale,  36  N.  S.  Reps.  282 

Application  nnder  Mineral  Act,  B,0. 

— Forum^Extension  of  Time.] — An  order  to 
extend  the  time  for  filing  the  affidavit  and 
plan  required  by  s.  37  of  the  Mineral  Act 
must  be  made  by  the  Court,  and  cannot  be 
made  by  a  Judge  in  Chambers.  Noble  v. 
Blanchard,  7  B.  C.  R.  62,  not  followed  as  to 
this  point.  McOoll,  C.J..  dissenting.  Murphy 
V.  Star  Exploring  and  Mining  Co.,  22  Occ.  N. 
104,  8  B.  C.  R.  421. 

AMCMment  Work  —  Affidavit — Notice — 
Certificate.]  —  The  plaintiff,  owner  of  the 
Rebecca  mineral  claim  and  having  an  interest 
in  the  Ida,  an  adjoining  claim,  performed  the 
assessment  work  for  both  claims  on  the  Ida, 
as  believed,  but  in  reality,  as  shewn  by  sub- 
sequent survey,  a  few  feet  outside  the  claim, 
but  did  not  file  the  notice  required  by  s.  24 
of  the  Mineral  Act  with  the  Gold  Commis- 
sioner, who  told  him  the  work  on '  the  Ida 
would  be  regarded  as  done  on  the  Rebecca. 
The  plaintiff  received  in  A'ugust,  1899,  a 
certificate  of  work  in  respect  of  the  Rebecca, 
and  in  his  affidavit  stated  that  the  work  was 
done  on  the  Rebecca:  —  Held,  in  ejectment, 
that  the  plaintiff,  being  misled  by  the  Gold 
Commissioner,  was  protected  by  s.  53  of  the 
Act.  The  omission  to  file  the  notice  required 
by  s.  24  of  the  Act,  and  the  incorrect  filling 
up  of  the  affidavit,  were  irregularities  which 
were  cured  by  the  certificate  of  work.  Lawr 
V.  Parker,  7  B.  C.  R.  418.  Affirmed  8  B.  C. 
R.  223. 

Certificate  of  ImproTemente — Applica- 
tion for,  by  Co-oumer.] — A  part  owner  of  a 
mineral  claim  may  apply  for  a  certificate  of 
improvements  under  s.  36  of  the  Mineral  Act. 
Bentley  v.  Botsford,  21  Occ.  N.  492,  8  B.  C. 
R.  128. 

Certificate  of  Work — Impeachment  of — 
Evidence — Mineral  Act,  s.  28  —  Amendment 
Act,  1898,  s.  11 — Parties — Attomey-Oeneral.] 
— Appeal  from  judgment  dismissing  the  plain- 
tiff's adverse  action.  The  defendant  relied  on 
certificates  of  work  obtained  by  him  in  respect 
of  the  mineral  claims  covering  the  ground  in 
dispute,  and  the  plaintiffs  sought  to  shew  that 
the  full  amount  of  work  required  by  the  sta- 
tute as  a  pre-requisite  to  such  certificates 
of  work  being  issued  had  not  been  performed. 
The  trial  Judge  refused  to  admit  the  evidence, 
holding  that  evidence  impeaching  a  certificate 
of  work  could  not  be  received  in  any  proceed- 
ing to  which  the  Attorney-General  was  not  a 
party.  The  full  Court  affirmed  the  decision, 
holding  that  if  a  certificate  of  work  is  to  be 
set  aside  the  Attorney-General  must  be  a 
party,  and  until  set  aside  all  things  are  pre- 
sumed in  favour  of  its  holder.  The  plaintiffs 
in  making  their  case  admitted  that  the  defend- 
ant had  obtained  certificates  of  work : — ^Held, 
by  the  full  Court,  that  this  in  itself  was 
affirmative  evidence  of  the  defendant's  title, 
within  the  meaning  of  s.  11  of  the  Mineral 
Act  Amendment  Act  of  1898.  Cleary  v.  Bos- 
cowitz,  22  Occ.  N.  41,  8  B.  C.  R.  225. 

Coal  Mines  Act  <B.  C.)  —  Prospecting 
licenses — Leases  —  Powers  of  chief  commis- 
sioner— Issue  of  second  license  for  area — Dis- 
pute as  to  right  —  Jurisdiction  of  County 
Courts  (B.  C.)— Crown — Lieutenant-Governor 
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in  council  —  Statutes  —  Grouping  petitions. 
Re  Baker  and  Smart  (B.C.),  2  W.  L.  R.  45. 

Co-owner's  Interest  in  Claim — Seizure 
by  Sheriff — Lapse  of  Miner*8  license — Sheriff 
Renetoinff — Rights  of  Co-owners,] — A  sheriff 
in  possession  of  a  free  miner's  interest  in  a 
mineral  claim  has  no  power  to  take  out  a 
special  free  miner's  certificate  under  s.  4  of 
the  British  Columbia  Mineral  Act  Amend- 
ment Act  of  18d9,  in  the  name  of  the  judg- 
ment debtor;  neither  has  the  sheriff  power 
to  renew  a  certificate  before  lapse.  Where 
some  of  the  co-owners  of  a  mineral  claim 
allow  their  free  miner's  certificates  to  lapse, 
their  interests  at  once  vest  pro  rata  in  their 
former  co-owners.  McNaught  v.  Van  A'or- 
man,  22  Occ.  N.  341,  9  B.  C.  R.  131. 

DoBftinion  Tfni*i!*  Act  —  Mining  Regula- 
tions— Royalties — Placer  Miner — Renewal  of 
Grant.] — Section  17  of  the  Mining  Regula- 
tions passed  under  the  Dominion  Lands  Xct 
(R.  S.  C.  c.  54)  does  not,  on  its  true  con- 
struction, extend  to  the  holder  of  a  grant  for 
placer  mining  the  same  privileges  as  to  a  re- 
newal of  his  grant  which  are  acorded  to  the 
holder  of  a  quartz  mining  grant.  The  placer 
miner,  on  renewal  (to  which  he  has  no  abso- 
mte,  but  only  a  preferential,  right),  holds  un- 
der an  annual  grant  in  substitution  for,  but 
not  in  continuation  of,  his  original  grant. 
And  the  renewed  grant  is  subject  to  all  such 
regulations  as  may  be  in  force  at  the  date 
when  it  comes  into  operation,  whether  or  not 
it  was  made  during  the  currency  of  an  exist- 
ing grant:  —  Held,  that  the  Governor  m 
Council  has  power  to  make  regulations  re- 
quiring the  placer  miner  to  pay  a  percentage 
on  the  proceeds  realized  from  the  grant.  Such 
an  imposition,  called  a  royalty,  is  not  a  tax, 
but  is  a  reservation  which  the  owner  in  fee 
is  eatitled  to  make  out  of  his  grant.  Judg- 
ment in  Rex  v.  Chappelle,  32  S.  C.  R.  586, 
affirmed.  Chappelle  v.  The  King^  Cannack  v. 
The  King,  Tweed  v.  The  King,  [1904]  A.  C. 
586. 

Expiration  of  Certifioate  —  Special 
Certificate,]  —  Action  to  adverse  claim  in 
which  the  plaintiffs  ad  versed  the  defendant's 
application  for  a  certificate  of  improvements 
to  the  Sunrise  mineral  claim.  The  plaintiffs 
claimed  the  ground  in  dispute  under  two  loca- 
tions, known  respectively  as  the  Sunset  and 
Mayflower  mineral  claims.  These  locations 
of  the  plaintiffs  were  good  and  valid  up  to  the 
31st  May,  1901,  upon  which  date  the  plaintiffs 
allowed  their  free  miner's  certificate  to  ex- 
pire without  renewal.  The  defendant's  claim 
was  located  upon  the  8th  July,  1901.  On  the 
25th  October,  1901,  the  plaintiff^,  by  paying 
a  fee  of  $300,  obtained  a  special  free  miner's 
certificate,  in  accordance  with  the  provisions 
of  s.  2  of  c.  35  of  the  statutes  of  1901,  and 
relied  upon  that  section  as  reviving  their 
rights,  notwithstanding  the  intervening  loca- 
tion of  the  defendant: — Held,  that  on  the 
expiration  of  a  free  miner's  certificate  any 
mineral  claim  on  which  the  holder  thereof 
was  the  sole  owner  becomes  open  to  location, 
and  the  obtaining  of  a  special  certificate  un- 
der s.  2  of  the  Mineral  Act  Amendment  Act, 
1001,  does  not  revive  the  title,  if  in  the 
meantime  the  ground  has  been  located  as  a 
mineral  claim.  Woodbury  Mines,  Limited^ 
V.  Poyntg,  24  Occ.  N.  107,  10  B.  C.  R.  181. 

Eztralateral  Bights —  Trial — Adjourn- 
ment of — Mineral  Act,  1891,  s,  31.] — Api>eal 


from  an  order  on  application  to  postpone 
trial,  fixing  a  date  (peremptory)  for  trial 
of  an  action  by  the  owners  of  a  mineral 
claim  for  an  injunction  restraining  the  de- 
fendants, who  were  the  owners  of  adjoining 
mineral  claims,  from  running  a  tunnel  from 
their  claims  on  to  the  plaintiff's  ground.  The 
defendants  claimed,  under  s.  31  of  the  Min- 
eral Act  of  1891,  the  right  to  follow  on  to 
the  plain tiflTs  ground  the  vein  of  ore  in 
question,  because  the  apex  of  the  said  vein 
was  on  the  surface  of  their  claim.  Before 
going  to  trial  the  defendants  wished  to  do 
development  work  in  order  that  they  might 
determine  definitely  the  continuity  of  the 
vein  in  question,  and  they  shewed  that  it 
was  impossible  for  them  to  do  the  work 
needed  by  the  date  fixed  for  the  trial : — Held, 
allowing  the  appeal;  that  the  defendants 
should  not  be  forced  on  to  trial  without  be- 
ing given  a  fair  opportunity  of  doing  sucli 
development  work  as  might  be  necessary 
to  determine  the  position  of  the  apex  of 
the  vein  in  question.  Noble  Five  Mining 
Co.  V.  Last  Chance  Mining  Co,,  23  Occ.  N. 
252,  9  B.  C.  R.  514. 

Free-loner's   Certifieate   —  Renewals 

— Vesting  of  Interest  in  Co-owners — Sheriff — 
Levy  Under  Execution.] — ^The  sheriff  seiied 
the  interest  in  mineral  locations  held  by  an 
execution  debtor  in  co-ownership  with  an- 
other free-miner,  and,  before  sale  under  exe- 
cution, the  debtor  allowed  a  (free-miner's 
license  to  lapse.  A  special  certificate  in  the 
debtor's  name  was  subsequently  procured  by 
the  sheriff  under  the  provisions  of  s.  4  of  the 
Mineral  Act  Amendment  Act,  1899,  and  it 
was  contended  that  the  debtor's  interest  had 
thus  been  revived  and  revested  in  him  sub- 
ject to  the  execution: — Held,  that  upon  the 
lapse  of  the  free-miner's  certificate  the  in- 
terest in  question  had,  under  the  statute,  be- 
come absolutely  vested  in  the  co-owner,  and 
could  not  thereafter  be  revived  and  re-vested 
in  the  debtor  by  the  issue  of  a  special  certifi- 
cate. Judgment  in  22  Occ.  N.  341,  9  B.  C. 
R.  131,  affirmed.  Van  Norman  Co,  v.  Mc- 
Naught,  23  Occ.  N.  63,  32  S.  C.  R.  690. 

G^ant  of  Gold  ^^**'**g  Claim — Domin- 
ion Lands  Act — Order  in  Council — Directory 
Provisions  of  Statute — Royalty — Imposition 
of  Taw  —  Recovery  Back.] — ^The  provisions 
of  s.  91  of  the  Dominion  Lands  Act,  R.  S. 
C.  c.  54,  requiring  all  orders  in  council  un- 
der the  Act  to  be  laid  before  Parliament  with- 
in the  first  15  days  of  the  next  session,  is 
directory  only.  2.  The  effect  of  another  pro- 
vision of  the  same  section,  that  any  order 
under  the  Act  shall,  unless  otherwise  specially 
provided,  have  force  only  after  it  has  been 
published  for  four  successive  weeks  in  the 
Canada  Gazette,  is  that  such  order  does  not 
come  into  force  until  one  week  after  the 
fourth  publication.  3.  There  is  no  authority 
in  the  Yukon  Territory  Act,  61  V.  c  6, 
as  amended  by  62  &  63  V.  c.  11,  for  changing 
the  date  upon  which  an  order  under  the 
Dominion  Lands  Act  shall  come  into  force. 
4.  The  suppliant,  by  right  of  discovery,  under 
the  Dominion  Lands  Act  and  the  Dominion 
Mining  Regulations,  1889,  obtained  a  grant 
of  a  gold  mining  claim  in  the  Yukon  dis- 
trict in  December,  1896.  His  grant  gave  him 
for  one  year  the  exclusive  right  to  all  pro- 
ceeds; and  the  rights  which  it  conferred  upon 
him  were  those  laid  down  in  the  said  re- 
gulations,   and    no    more,    and    were   subject 
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to  all  the  provisions  thereof,  whether  ex- 
pressed in  the  grant  or  not.  During  the 
currency  of  this  grant  an  order  in  council 
was  passed  malting  grants  of  gold  mining 
claims  in  the  district  subject  to  a  royalty.  On 
7th  December,  1897,  the  grant  was  renewed 
on  the  same  terms: — Uleld,  that  the  terms 
of  the  renewal  should  be  construed  by  re- 
ference to  their  meaning  in  the  original 
grant;  and  that  the  renewal  was  not  subject 
to  the  royalty  imposed  by  the  order  in  coun- 
cil. 5.  The  operative  words  of  the  order  in 
council  imposing  the  royalty  were,  '*  a  royalty 
shall  be  levied  and  collected:" — Held,  that 
the  expression  contained  apt  words  for  the 
imposition  of  a  tax,  but  that  such  a  tax 
could  not  be  levied  without  legislative  twithor- 
ity  therefor.  6.  The  evidence  shewed  that  the 
suppliant  had  paid  the  amount  of  royalty 
caimed  by  the  Grown  under  protest,  and  in 
the  belief  that  payment  was  necessary  to 
protect  his  rights: — Held,  that  he  was  en- 
titled to  recover  it  back.  Chapelle  v.  2^he 
King,  7  Ex,  C.  R.  414. 

Iiesal  Posts — Stone  Mounds  in  Lieu  of 
Stakes  —  Statute,] — Held,  that  the  require- 
ment of  s.  16  of  the  Mineral  Act  (B.  C), 
that  posts  Noe.  1  and  2  shall  be  of  wood,  is 
imperative,  and  stone  mounds  are  not  to  be 
substituted.  Callahan  v.  Oeorge,  21  Occ. 
N.  600,  8  B.  C.  R.  146. 


Idoense — Bights  Acquired  Under  Applica- 
tion— Estoppefr---Amendment.  ]  — ^The  respond- 
ents made  application  at  the  office  of  the  Com- 
missioners of  Mlines  for  a  license  to  search 
for  coal  areas.  The  application  contained 
a  good  description  of  the  property  in  respect 
of  which  the  license  was  desired,  and  was  ac- 
companied by  the  necessary  fee.  Subsequently 
one  of  the  applicants  received  a  letter  from 
the  Deputy  Commissioner,  stating  that  he 
could  not  find  the  starting  point,  and  asking 
for  additional  information.  A;  letter  was 
sent  in  reply,  in  which  the  starting  point 
was  stated  incorrectly,  and  as  a  different 
point  from  that  mentioned  in  the  original 
application: — Held,  affirming  the  decision  of 
the  Commissioner  of  Mines,  that,  there  hav- 
ing been  certain  descriptions,  ana  the  money 
and  application  having  been  appropriated,  the ' 
license  could  not  be  removed  to  another  local- 
ity. The  applicants  were  not  estopped,  and 
could  not  be  bound,  by  an  entry  made  in  the 
registry  book  of  the  office,  after  the  receipt 
of  the  letter  sent  in  reply  to  the  letter  of  the 
Deputy  Commissioner,  and  they  could  not, 
as  the  result  of  such  entry,  lose  the  title 
that  they  had  acquired  by  a  good  application. 
Semble,  that  applications  may,  subject  to  the 
rights  of  intervening  applicants,  be  amended 
for  such  causes  as  uncertainty,  but  not  where 
there  is  a  certain  description  and  location 
of  the  area  applied  for.  In  re  Barrington, 
35  N.  S.  Reps.  426. 

Iiooation  —  Abandonment  —  Defects  in 
Title— Certificates  of  Work — County  Court— 
Evidence.]  —  The  ** Trilby"  mineral  claim 
lapsed  by  abandonment  in  July,  1896.  Be- 
fore lapse  the  same  ground  was  located  as 
the  *'  Old  Jim  "  by  the  defendant's  predecessor 
in  title,  and  certificates  of  work  were  record- 
ed in  respect  of  it  in  1897,  1898,  and  1899. 
In  February,  1899,  the  plaintiffs  located  the 
same  ground  as  the  "  Herald  Fraction  ** 
claim: — Held,  that  the  defects  in  the  defend- 
ant's title  were  cured  by  the  recording  of  the 


certificates  of  work.  Unless  objection  is 
taken  to  the  jurisdiction  of  the  Court  below 
at  the  trial,  it  will  not  be  considered  an  ap- 
peal. At  the  trial  evidence  tendered  by  the 
defendant  as  to  abandonment  of  the  *'  Trilby  " 
claim  by  its  locator  was  rejected.  Per  Mar- 
tin, J. :  As  abandonment  was  not  pleaded, 
the  rejection  of  the  evidence  was  proi)er.  In 
mining  cases  especially  the  parties  should 
know  beforehand  the  case  they  have  to  meet. 
Oelinas  v.  Clark,  21  Occ.  N.  261,  8  B.  C.  R. 
42. 

Loeatioii Abandonment  —  Overlap- 

ping  —  Evidence  —  Certificate  of  Work  — 
Irregularities.] — ^The  Parrot  mineral  claim, 
located  in  February,  1895,  lapsed  bv  aban- 
donment in  February,  1899.  In  March,  1895, 
part  of  the  same  ground  was  located  by  the 
plaintiff  as  the  Townsite  claim,  and  certifi- 
cates of  work  were  recorded  in  respect  of  it 
in  1896,  1897,  1898,  and  1899.  In  December, 
1899,  the  ground  covered  by  the  original  Par- 
rot claim  was  re-located  as  the  Defiance  No. 
1  Fraction,  by  the  defendants'  predecessor 
in  title: — Held,  in  adverse  proceedings,  that 
so  much  of  the  Parrot  claim  as  was  over- 
lapped by  the  Townsite  claim  was  not  un- 
occupied ground  at  the  time  of  the  location 
of  the  Townsite,  and  as  such  was  not  open  to 
location.  At  the  trial  the  plaintiffs  attacked 
the  validity  of  the  defendants'  location,  and 
the  defendants  sought  to  put  in  evidence 
a  certificate  of  work  issued  the  day  before. 
Held,  not  admissible,  as  it  was  obvious  that 
such  certificate  was  to  be  used  to  cure  irre- 
gularities. Rammelmeyer  v*  Curtis,  Powers 
V.  Curtis,  8  B.  C.  R.  383. 

Iiocation — Adverse  Proceedings  —  Title — 
Action,] — Adverse  proceedings  are  essentially 
in  ejectment  and  not  in  trespass,  and  the 
plaintiff  must  succeed  by  the  strength  of  his 
own  title;  it  is,  therefore,  for  the  plaintiff 
to  shew  affirmatively  the  due  location  of  his 
claim.     Clark  v.  Haney,  8  B.  C.  R.  130. 

Loeation — Approximate  Bearing  —  Mis- 
statement— "  Minerals  in  Plaoe,*^] — Accuracy 
in  giving  the  approximate  bearings  in  staking 
out  a  mineral  claim  is  as  necessary  in  the 
case  of  a  fractional  claim  as  in  any  other. 
A  prospector,  in  locating  and  recording  his 
location  line  l>etween  No.  1  and  No.  2,  as 
running  is  an  easterly  direction,  whereas  it 
was  nearly  due  north,  does  not  comply  with 
the  statute  requiring  him  to  state  the  approxi- 
mate compass  bearing;  and  his  location  is 
void.  Coplen  ▼.  Callaghan,  30  S.  O.  R.  555, 
followed.  Before  a  prospector  can  locate  a 
claim,  he  must  actually  find  "  minerals  in 
place."  His  belief  that  the  proposed  claim 
contains  minerals  is  not  sufficient.  Judg- 
ment in  8  B.  C.  R.  153,  reversed.  Collom.Y, 
Manley,  22  Occ.  N.  28,  32  S.  C.  R.  371. 

Looation  —  Approximate  CompMs  Bear- 
ing —  "No,  1  Post  on  Occupied  Ground.] — 
Held,  that  the  location  of  a  mineral  claim 
is  not  invalid  merely  because  the  No.  1  post 
is  placed  on  the  ground  of  an  existing  valid 
claim,  if  the  facts  bring  the  locator  within 
the  benefit  of  s.  16  <g)  of  the  Mineral  Act 
as  amended  in  1898.  The  direction  of  the 
location  line  was  stated  in  the  affidavit  of  lo- 
cation as  being  south-easterly,  when,  as  a  fact, 
it  was  south  52*  50"  west:— Held,  that  the 
discrepancy  was  of  a  character  calculated  to 
mislead.     Appeal    from   judgment   of   Irving, 


1028 


HIKES  AND  MINEKALS. 


1024 


J.,  dismissed,  Martin,  J.,  dissenting.  Dock- 
steader  v.  Clark,  25  Occ.  N.  23,  11  B.  C. 
R.   37. 

Iiooation  —  Certificate  of  Work  —  Evi- 
dence to  Impugn] — A  certificate  of  work  done 
on  a  mining  claim  in  British  Columbia  is  Con- 
clusive evidence  that  the  holder  has  paid 
his  rent,  and  can  only  be  impugned  by  the 
Crown,  s^oplen  v.  Callaghan,  30  S.  C.  R. 
555,  and  Collum  v.  Manley,  22  Occ.  N.  278, 
32  S.  C.  B,  371,  followed.  C,  believing 
that  the  statutory  work  had  not  been  done  on 
mining  claims,  and  that  they  were  therefore 
vacant,  locatea  and  recorded  them  under  new 
names  as  his  own,  and  brought  an  action 
claiming  an  adverse  right  thereto: — Held, 
affirming  the  judgment  in  8  B.  C.  R.  225, 
that  evidence  to  impugn  the  certificate  of 
work  given  to  the  prior  locators  was  rightly 
rejected  at  the  trial.  Gleary  v.  BoscowitZy  ^ 
Occ.   N.  278,  32   S.  C.  R.  417. 

Location  —  Mineral  Act  —  Imperative 
Frovisiona,] — The  Blue  Bird  mineral  claim 
was  .  located  20th  April,  18d5,  and  recorded 
3rd  May,  1895,  and  on  21st  April,  1896  (be- 
fore it  would  have  lapsed  if  duly  located), 
the  defendants  located  the  Red  Oak  claim 
over  the  same  ground,  and  after  lapse  the 
plaintiffs  located  over  the  same  ground  the 
Back  Pay  claim  and  attacked  the  defendants' 
title: — Held,  that,  as  the  location  line  of 
the  Blue  Bird  was  not  placed  as  near  as 
possible  on  the  line  of  the  wpdgc  or  vein, 
its  location  was  bad,  and  the  location  of  the 
Red  Oak  was  good.  The  provisions  of  the 
Mineral  Act  as  to  location  are  imperative. 
Bleekir  v.  Chi^kolm,  8  B.  C.  R.  148. 

Iioeatioii — Planting  of  Posts — Formalities 
required  hy  R,  S,  B,  C,  1897  c.  1S5,  «.  16— 
61  V,  c.  33,  s.  4  (B.O.)!]— Judgment  of 
Supreme  Court  of  British  Columbia,  affirming 
judgment  of  Martin,  J.,  10  B.  C.  R.  123, 
affirmed.  Sandherg  v.  Ferguson,  35  S.  C.  R. 
476. 

Iioeation  of  Placer  Claim  Otot  I«odc 
Claim  —  Essentials  of  a  Placer  Location — 
Application  and  Declaration — Oold  Commis- 
sioner— Appeal— Pleadings  —  Issue  not  Raw- 
ed in  Court  Below,] — Held,  that  a  placer 
claim  may  be  located  on  a  lode  claim.  2.  A 
gold  commissioner  .has  no  authority  to  change 
the  entire  location  of  a  placer  claim,  and 
an  order  to  that  effect  made  by  him  is  null 
and  void.  3.  Where  it  is  sought  to  sustain 
an  appeal  on  an  issue  outside  the  record, 
on  the  ground  that  nevertheless  it  was  an 
issue  fought  out  in  the  course  of  the  trial, 
it  must,  particularly  in-  a  charge  of  fraud, 
appear  that  the  attention  of  the  Court  and 
the  adversary  was  directed  to  the  fact  that 
such  an  issue  was  being  raised,  otherwise  a 
waiver  of  the  necessity  for  a  formal  plead- 
ing will  not  be  assumed.  Per  Martin,  J., 
at  the  trial,  that  upon  a  locator  of  a  placer 
claim  tendering  to  the  proper  officer  the  pro- 
per fee  and  documents,  he  is  entitled  to  obtain 
a  record  for  the  claim,  and  the  officer  has 
no  discretion  in  the  issuance  thereof,  and 
where  the  record  is  not  granted  to  him  in 
due  course,  he  shall,  under  the  remedial  pro- 
visions of  s.  19  of  the  Placer  Mining  Aict, 
1901,  be  deemed  to  have  had  such  record 
issued  to  him  at  the  time  of  his  application 
therefor.  2.  The  validity  of  the  placer  min- 
ing record  primarily  depends  upon  the  mere 
belief  of  the  locator,  based  upon  indications 


he  has  observed  on  the  claim  in  the  exist- 
ence of  a  deposit  of  placer  gold  tbereoa. 
Tanghe  v.  Morgan,  25  Occ.  N.  40,  11  B.  C. 
R.  76. 

Mineral  Claim  —  Relocation  —  PermiS' 
sion  —  Fractional  Claim — Marking  Line.]  — 
Where  a  holder  of  a  mineral  claim  which 
is  the  subject  of  an  adverse  action  causes 
the  ground  to  be  relocated  by  some  one  else 
from  whom  he  purchases  it  for  a  small  con- 
sideration, the  provisions  of  s.  32  of  the 
Mineral  Act,  requiring  permission  to  relocate, 
do  not  apply.  The  location  line  of  a  frac- 
tional mineral  claim  must  be  marked  by  the 
blazing  of  trees  or  the  setting  of  posts  in  the 
same  manner  as  that  of  a  full  sized  claim. 
iSinyder  v.  Ransom,  Ransom  v.  Snyder,  24 
Occ.  N.  41,  10  B.  C.  R.  182. 

Mineral  Claim — Defects  in  Location  of 
— Mistake— Certificate  of  Work.l — The  de- 
fendant's mineral  claim  Cube  Lode  was  locat- 
ed in  May,  1892,  and  duly  recorded,  and  certi- 
ficates of  work  were  issued  in  resjpect  of  it 
regularly  since.  The  plaintiff,  in  1896,  locat- 
ed and  recorded  the  Cody  Fractionand  the 
Joker  Fraction  claims  on  the  same  ground, 
and  attacked  the  defendant's  location  on  the 
ground  that  upon  the  initial  post  the  "ap- 
proximate compass  bearing "  of  No.  2  post 
was  xkot  given  as  required  by  the  Act. 
The  compass  bearing  was  east  by  north,  and 
not  south-easterly  as  stated  on  No.  1  post: 
— Held,  that  the  irregularity  in  locating  was 
not  cured  by  a  certificate  of  work.  Per 
Drake,  J.,  that  s.  28  of  the  Mineral  Act 
cures  only  irregularities  arising  after  location 
and  record  and  which  do  not  go  to  the  root 
of  the  title.  Callahan  v.  Coplen,  7  B.  C.  R. 
422. 

Miner's  Ucense — Legality  of — Location 
—  Re-location  —  Permission  of  Oold  Com- 
missioner —  Defects — Certificates  of  Work — 
Mistakes  of  Officials.] — In  November,  1897, 
Cooper,  having  already  a  claim  on  the  same 
lode,  located  the  "  Native  Silver "  claim  in 
the  name  of  Haplin,  who  transferred,  in 
December,  1897,  one-half  to  Cooper  and  the 
other  half  to  Haller,  who  sold  to  the  plain- 
tiff in  July,  1900;  the  usual  certificates  of 
work  having  been  obtained  in  the  interim. 
The  defendant,  who  knew  of  the  error  in  the 
description  of  the  compass  bearing  and  of 
the  issue  of  such  certificates,  on  failing  to 
effect  a  purchase  of  the  claim  from  Cooper 
and  Haller,  located  the  same  ground  as  the 
"  Arlington  Fraction,"  and  on  obtaining  the 
usual  certificates  of  work  applied  for  Crown 
grants.  Two  of  the  mining  licenses  on 
which  the  plaintiff's  title  depended  were  is- 
sued by  a  constable  at  Sandon,  who,  acting 
on  instructions  from  the  Government  agent 
at  Nelson,  obtained  the  blank  forms  from  the 
Mining  Recorder  at  New  Denver,  and  on 
issuing  licenses  he  accounted  to  the  Govern- 
ment:— Held,  in  adverse  proceedings,  affirm- 
ing the  decision  of  Walkem,  J.  (Drake,  J., 
dissenting),  that  the  defendant  not  being  mis- 
led, the  irregularities  in  the  plaintiff's  title 
were  cured  by  s.  28  of  the  Mineral  Act.  Cal- 
lahan V.  Coplen,  90  S.  C.  R.  555,  and  Gelinas 
V.  Clark,  8  B.  C.  R.  42,  si)ecially  considered. 
Manley  v.  Collom,  21  Occ.  N.  602.  8  B.  C. 
R.  153. 

Mlnlne  Lease  —  Boundaries  of  Area  — 
Starting  Point  —  Evidence  —  Plan,] — In 
an  action  brought  by  the  plaintiff  to  recover 
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damages  for  the  mining  and  removal  of  iron 
ore,  claimed  by  him,  under  a  lease  from  the 
Crown,  judgment  was  given  in  favour  of  the 
defendant  comiMLny,  on  the  ground  that,  in 
order  to  reoover,  it  was  necessary  for  the 
plaintiff  to  establish  the  south  line  of  land 
originally  granted  to  G.  The  starting  point 
in  the  plaintifiTs  lease  was  a  marked  stone, 
located  a  given  distance  from  a  marked  maple 
tree,  **on  the  south  line  of  lands  originally 
granted,"  etc.: — Held,  following  Fielding  v. 
Mott,  6  R.  &  G.  339,  14  8.  C.  B.  254. 
that  the  trial  Judge  erred  in  holding  that  the 
plaintiff  could  not  recover  unless  he  establish- 
ed the  south  line  of  the  land  granted  to  G., 
as  such  line,  if  shewn  to  be  in  a  different 
place  from  the  marked  tree,  would  be  re- 
jected as  falsa  demonstratio.  A  copy  of  a 
plan  from  the  Crown  lands  office,  as  to  which 
one  of  the  plaintiff's  witnesses  was  cross- 
examined,  and  which  was  put  in  by  the  de- 
fendants' couni^l,  without  restriction,  as  part 
of  his  general  evidence,  was  in  for  all  pur- 
poses to  which  the  plaintiff  might  apply  it, 
and  was  properly  used  for  the  purpose  of 
proving  measurements  made  on  the  ground. 
BartUtt  v.  Nova  Scotia  Steel  Co.,  35  N.  S. 
Reps.  376. 

•■ffiwiMg  Lease — Contett  aa  to — Defective 
Application — License  to  Search.] — ^An  appli- 
cation for  a  mining  lease  made  by  the  appel- 
lants on  the  10th  November,  1893,  was  re- 
fused by  the  Commissioner  of  Mines,  on  the 
ground  that,  at  the  date  of  the  application, 
the  area  applied  for  was  covered  by  a  license 
to  search  Issued  by  the  department  to  W. 
It  appeared  that  on  the  16th  July,  1880,  the 
appellants  applied  for  a  license  to  search 
which  would  come  into  force  on  the  13th 
May,  1892,  and  expire  on  the  13th  Novem- 
ber, 1893.  When  the  application  was  ori- 
ginally made  it  covered  other  areas,  but,  sub- 
sequently, on  the  application  of  the  appel- 
lants, assented  to  by  the  Deputy  Conunis- 
sioner  of  Mines,  and  indorsed  on  the  appli- 
cation, it  was  amended  so  as  to  cover  the 
area  in  dispute.  The  application  subsequent- 
ly made  by  W.  contained  no  description  ex- 
cept one  incorporated  by  reference  to  the 
application  made  by  appellants: — Held,  that, 
if  the  application  made  by  appellants  was 
defective,  that  made  by  W.  was  equally  so, 
and  that  the  parties  relying  upon  it  in  attack- 
ing the  application  had  no  locus  standi.  As- 
suming the  license  applied  for  by  W.  to  be 
invalid,  it  was  competent  for  the  appellants, 
under  the  provisions  of  the  Acts  of  1892,  c 
1,  s.  108,  to  apply  for  a  lease  without  a  pre- 
vious license  to  search.  In  re  Greener,  33 
N.  S.  Reps.  406. 

Mining;  iLease  —  Forfeiture  —  Notice  — 
Statutory  Requirements — Compliance  with  — 
Construction  of  Statute — Laches.]  —  The 
Nova  Scotia  Mines  and  Minerals  Act  of  1892, 
c.  1,  8.  152,  requires  "all  applicftuts  for 
leases  or  licenses  under  this  chapter''  to 
furnish  the  Commissioner  of  Mines  with  their 
address,  which  shall  be  registered,  jind  all 
summonses,  notices,  &c.,  which  require  to  be 
served  under  the  Act,  "  shall  be  considered 
served  if  sent  to  such  address."  By  the  terms 
of  tbe  amending  Act  of  1893,  c.  2,  s.  10. 
the  Commissioner  of  Mines  Is  not  required 
to  send  notices  of  default  of  payment  to  any 
lessee,  unlesa  previous  to  such  default,  such 
lessee  shall  have  given  written  notice  to  the 
Conmiissioner  of  his  post  office  address.  A 
i>— 33 


lease  of  gold  mining  areas,  held  by  the  relator, 
G.,  was  forfeited  for  alleged  non-compli«mce 
with  the  provisions  of  s.  152  of  the  Act  of 
1892.  The  foriaiture  was  entirely  ex  parte, 
no  notice  being  given  to  the  lessee  that  rent 
was  overdue,  or  that  any  proceedings  would 
be  taken  to  forfeit  the  lease.  The, lease  was 
granted  in  1890,  at  which  time  there  was  no 
provision  in  force  requiring  an  applicant  for 
a  lease  to  give  his  residence  or  post  office 
address,  but  the  evidence  shewed  that,  as  a 
matter  of  fact,  the  name,  address,  and  occupa- 
tion of  G.,  were  indorsed  on  his  application; 
and  were  registered  in  a  book  kept  in  the 
office  of  the  Commissioner  for  some  time  af- 
terwards. No  further  address  was  given: — 
Held,  that  there  having  been  a  substantial, 
if  not  a  literal,  compliance  with  the  provi- 
sions of  the  statute  on  the  part  of  G.,  the 
forfeiture  of  his  lease,  without  notice  sent 
to  the  address  given  by  him,  was  illegal  and 
void,  and  must  be  set  aside.  As  the  Act 
imposed  forfeiture,  and  affected  individual 
rights,  it  must  be  given  a  strict  construction^ 
and  the  words  **  after  the  .passage  of  thia 
Act"  could  not  be  read  into  it  so  as  to 
require  G.  to  give  a  second  notice,  and,  in 
default  thereof,  to  deprive  him  of  the  rights, 
given  him  under  his  lease.  The  doctrine  of 
laches,  as  affecting  the  application  to  sel^ 
aside  the  forfeiture,  had  no  application^  this, 
not  being  an  action  invoking  the  equitable 
assistance  or  interference  of  the  Court,  but 
an  official  information  on  the  relation  of  G.^ 
based  upon  his  legal  rights,  in  which  he  re- 
quired no  equitable  assistance.  Attomejt^ 
General  v.  Waverley  Gold  Mining  Co.,  35 
N.  S.  Reps.  192. 


Mining  Lease  —  Non-payment  of  Rental 
— Dishonour  of  Cheque — Forfeiture  —  Inters 
vening  Rights  —  Commissioners  of  Mines  —=-. 
Equities.] — The  rental  payable  by  the  de- 
fendants for  gold  mining  areas  held  by  them 
under  lease,  fell  due  on  the  2nd  July,  1904, 
and  continued  unpaid  for  30  days  thereafter. 
On  the  last  day  for  payment  the  solicitor 
for  A.,  the  holder  of  a  judgment  lien  against 
the  company,  acting  under  the  provisions  of 
R.  S.  N.  S.  1900  c.  18,  s.  43,  went  to  the 
mines  office  and  made  out  and  gave  to  the 
clerk  his  cheque  in  payment  of  the  rental, 
and  an  entry  of  payment  was  made  opposite 
the  lease  in  the  books  in  the  office,  and  a 
receipt  was  prepared.  On  the  following  day 
the  cheque  was  presented  for  payment  and 
was  returned  indorsed  "  no  funds,"  and  the 
entry  in  the  books  and  the  receipt  (still  not 
delivered)  were  cancelled: — 'Held,  assuming 
that  payment  by  cheque  would  be  good  (as 
to  which  queere),  that,  the  cheque  having 
been  dishonoured,  the  lease  was  forfeited,  and 
the  Commissioner  of  Mines  could  not  sub- 
sequently, as  against  the  intervening  rights 
of  third  parties  who  had  made  application 
for  the  areas  thus  vacated,  accept  payment 
from  A.  or  his  solicitor,  for  the  purpose  of 
preserving  the  rights  of  A.,  whether  by  good 
cheque  or  otherwise;  and,  affirming  the  judg- 
ment of  the  Commissioner  of  Mines  on  this 
point,  that  he  had  no  jurisdiction  to  deal 
with  the  supposed  equities  of  A.  as  against 
H.,  a  member  of  the  defendant  company, 
who  had  filed  an  application,  on  the  theory 
that  H.,  as  a  member  of  the  company,  could 
not  allow  the  lease  to  be  forfeited,  and  take 
a  fresh  title  in  himself  as  against  A.  Re 
Hanright  and  Lakeview  Mining  Co.,  37  N. 
S.   Reps.   278. 
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Mining  Besnlatipss  —  Bepreaentaiion 
Work  —  Hightt  of  Different -Crown  Orantees 
to  Same  CMNind.]— In  July,  18^,  the  plain- 
tiff  located  and  obtained  a  Urown  grant  for 
placer  mining  in  respect  of  a  claim,  and  on 
the  26th  January^  18(^8,  one  Mensing  located 
a  claim,  and  recorded  it  the  next  day,  and  on 
the  succeeding  27th  October,  a  few  minutes 
after  midnight  on  the  26th,  the  defendant  re- 
located it  as  ground  abandoned  and  open  to 
occupation  on  the  ground  of  .non-representa- 
tion.    The   two   claims   overlapped.    On   the 
10th  November,  1888,  the  defendant  obtained 
her  Crown  grant  for  placer  mining,  covering 
the  ground  in  dispute,  and  being  a  re-location 
of  Mensing's  old  land.     The  Gold  Commis- 
sioner had  made  a  rule  that  three  months* 
continuous  work  in  ^e  year  was  sufficient, 
and  by  the  regulations  a  claim  was  deemed 
abandoned  after  it  had  remained  uuworked  on 
working  days  for  the  space  of  seventy-two 
boors: — Held,    that    the   defendant's    Crown 
grant  must  prevail  over  that  of  the  plaintiff. 
Victor  V.  Buthr,  21  Occ.  N.  454,  8  B.  C. 
R.  lOQ, 

Ovwrlapvin^  ClAlaL — Renetoal  of  Appli- 
XMtion — Re-9tak%ng.]  —  In  August,  1889,  M. 
utaked  and  received  a  grant  for  a  placer 
tilaim,  which  included  part  of  an  existing 
•creek  claim,  staked  previously  by  W.  In 
1900  M.  applied  for  and  obtained  a  renewal 
t>f  his  license,  embracing  the  identical  ground 
staked  by  him  In  the  previous  year,  and,  at 
the  time  such  renewal  was  applied  Tor,  W/s 
^cf^k   claim   had    lapeed.     In    March,    1901. 

B.  staked  a  bench  claim,  embracing  the  lands 
in  W.*s  expired  location,  which  had  been 
overlapped  by  M/s  claim,  as  being  unoccu- 
pied Crown  land: — ^Held,  that,  although  M.'s 
original  staking  of  the  ground  in  dispute 
was  invalid,  yet,  as  W.'s  claim  had  lapsed 
at  the  time  of  the  application  for  a  renewal 
grant  In  1900,  M.  having  been  continuously 
in  possession  of  the  whole  location  as  staked 
by  him,  his  stakes  still  standing  and  the 
limit  of  his  area  well  known,  his  applica- 
tion for  the  renewal  gave  him  a  valid  entry 
without  the  formalities  of  re-staking  and  ap- 
plying anew  for  the  original  area  located 
by  him,  and,  following  the  rule  laid  down  in 
Osborne  v.  Morgan,  18  App.  Cas.  227,  S. 
could  not  interfere  with  M.  s  possession.  8t, 
Laurent  v.  Mercier,  23  Occ.  N.  211,  33  S. 

C.  R.  314. 

Partnersliip  —  Abandonment — Evidence 
of  —  Equitable  Relief  —  Laches,]  —  The 
plaintiff  and  the  defendant,  as  partners,  ac- 
quired a  leasd  of  forty  gold  mining  area  at 
Mahonff.  For  .convenience  ''the  title  was 
taken  in  the  name  of  one  of  the  defendants. 
The  partnership  expended  some  moneys  on 
the  areas,  but  was  unsuccessful  in  finding 
gold.  In  1887  the  plaintiff  decided  to  leave 
Mahone  to  study  medicine.  There  was  con- 
tradictory evidence  as  to  whether  he  did  or 
did  not  at  this  time  abandon  his  interest  in 
the  areas.  The  defendant  at  all  times 
subsequently  treated  the  areas  as  theirs  alone. 
The  plaintiff  took  no  further  interest  in  the 
areas  apparently  until  January,  1899,  some 
twelve  years  after  first  leaving  Mahone,  and, 
although  he  had  made  several  visits  thereto 
in  the  interval  and  had  seen  the  defendants, 
he  made  no  inquiries.  The  defendants  all 
along  by  regular  payments  to  the  Mines  Office 
had  kept  the  lease  alive  until  1894,  when 
the  lease  was  forfeited  by  the  Mines  Office. 
An  agreement  was  then  made  by  which  the 


defendants  received  $2^400  and  conveyed  the 
areas  to  one  F.  The  plaintiff  hearing  of 
this  brought  an  action  to  recover  one-third 
of  the  ^,400 :— Held,  that  the  plaintiff,  when 
he  left  Mahone  in  1887,  gave  up  and  aban- 
doned to  the  defendants  all  the  interest  he 
had  in  the  areas ;  and,  although  he  did'  not 
do  so  in  writing,  the  Court  would  not  assist 
him  after  such  laches  as  he  had  shewn. 
Dunlop  V.  Nicoll,  21  Occ.  N.  84. 

Petition  to  Cnaoel  Water  Beeord— 

Water  Clauses  Consolidation  A|ct  (B.C.)>  »• 
36— Practice— Filing  petition  —  "  Pn^er  re- 
gistry " — Venue — Power  to  change.  Re  Wal- 
lace and  t^ewin  (B.C.),  2  W.  L.  R.  13,  418. 

Plneer  "M"****!; — Lay  agreement — Lease 
— Forfeiture — Breach  of  conditions — ^Failure 
to  carry  on  mining  operations — ^Waiver — ^Ac- 
ceptance of  percentage  of  output  Claz%  v. 
Meyers   (Y.T.).  2  W.  U  R.  289. 

Plaoer  iig«»<«g  Aet  —  Validity  of  loca- 
tion— Continuous  working — Building  cabin  on 
claim — ^Making  drain — Re-location  —  Notice 
of  abandonment — Change  in  statute — ^Bound- 
ary line — Common  post  between  claims — ^Tres- 
pass— Damages.  Injunction.  WKeelden  v. 
Cranston  (B.C.),  2  W.  L.  R.  546. 

Beoorded  Deseriptlen  —  Error  —  Atf- 
verse  Action  —  Certificate  of  Works,] — ^A. 
C.  located  the  "Cube  Lode"  mining  claim, 
describing  the  direction  of  the  side  line  as 
south-easterly  both  on  the  Post  No.  2  and 
on  the  claim  as  recorded.  W.  C.  subsequent- 
ly located  the  "Cody"  and  "J<*er"  frac- 
tions, whereupon  A.  C.  claimed  that  a  por- 
tion of  the  ground  covered  by  the  latter  waa 
included  in  the  "Cube  Lode**  alleging  that 
the  survey  of  the  "Cube  Lode*'  was  wrong, 
and  that  the  side  line  ran  north-easterly, 
instead  of  south-easterly.  In  an  "adverse 
action  **  by  W.  C,  s.  28  of  the  Mining  Act 
of  B.C.,  R.S.B.C.  c.  135,  was  relied  on  by 
the  defendant,  who  had  recorded  a  certifi- 
cate of  work  done  on  the  ground.  The  trial 
Judge  held  that  this  section  gave  A.  C.  a 
perfect  title  to  the  ground  in  dispute,  and 
dismissed  the  action:  6  B.  C.  R.  523.  His 
judgment  was  reversed  by  the  full  Court 
(7  B.  C.  R.  422,  ante  7),  and  judgment 
entered  for  the  plaintiff: — Held,  affirming 
this  judgment  that,  as  the  plaintiff  was  mis- 
led by  the  error  in  the  recorded  description, 
and  located  the  "Cody"  and  "Joker**  frac- 
tions in  consequence  of  such  error,  the  same 
was  not'  cured  by  the  certificate  of  work 
done  on  the  ground  in  dispute  by  the  de- 
fendant under  s.  28  of  the  Act.  Coplen  ▼. 
CaUahan,  21  Occ.  N.  9,  30  S.  C.  R.  555. 

Recorded  Owner  of  Mining  Clainui — 

Mortgage  in  possession — ^Trespass — Justifica- 
tion under  lease  prior  to  mortgage — ^Title  of 
mortgagor — Unlicensed  foreign  company  — 
Sale  under  power — ^Purchase  by  agent  of 
mortgagee— Notice  of  sale — ^Registration  ot 
lease — Ageucy  of  lessee*s  husband.  CUtsy  v. 
Thornhum   (Y.T.),  2  W.   L.  R.  534. 

Royalties  —  Dominicm  Lands  Act  — 
Publication  of  Regulations — Renev>al  of  Li- 
cense— Voluntary  Payment.} — ^The  Dominion 
Government,  by  regulations  made  under  the 
Dominion  Lands  Act,  may  validly  reserve  a 
royalty  on  gold  produced  by  a  placer  mining 
in  the  Yukon,  through  the  miner,  by  his  li- 
cense,  has  the  "  exclusive  right "  to  all  the 
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gold  mines — ^that  iq,  exclusive  only  against 
quarts  or  hydraulic  licenaes  or  owners  of 
surface  rights,  and  not  against  the  Crown. 
The  provision  of  s.  '91  of  the  Dominion  Lands 
Act  as  to  puhlication  of  regulations,  means 
that  the  regulations  do  not  come  into  force 
on  publication  in  the  last  of  four  successive 
weeks  in  the  Gazette,  but  only  on  the  ex- 
piration of  one  weelc  therefrom.  Where  re- 
gulations provided  that  failure  to  pay  royal- 
ties would  forfeit  the  claim,  and  a  notice 
to  that  effect  was  posted  on  the  claim  and 
served  on  the  licensee,  payment  by  the  latter 
under  protest  was  not  a  voluntary  payment. 
One  of  the  regulations  of  1880  was,  that  "  the 
entry  of  every  holder  of  a  grant  for  placer 
mining  had  to  be  renews  and  his  receipt 
relinquished  and  replaced  every  year: — Held, 
reversing  the  judgment  in  7  Ex.  0.  R.  414, 
that  the  new  entry  and  receipt  did  not  entitle 
the  holder  to  mine  on  the  terms  and  condi- 
tions in  his  original  grant  only,  but  he  was 
subject  to  the  terms  of  any  regulations  made 
since  such  grant  was  issued.  The  new  entry 
cannot  be  made  and  new  receipt  given  until 
the  term  of  the  grant  has  expired.  There- 
fore, where  a  grant  for  one  year  was  issued 
in  December,  1896,  and  in  August,  1897,  the 
renewal  license  was  given  to  the  miner,  such 
renewal  only  took  effect  in  December.  1^7, 
and  was  subject  to  regulations  made  in  Sep- 
tember of  that  year.  Regulations  in  force 
when  a  license  issued,  were  shortly  after- 
wards cancelled  by  new  regulations  imposing 
a  smaller  royalty: — ^Held,  that  the  new  re- 
gulations were  substituted  for  the  others 
and  applied  to  said  license.  Bew  v.  GhBppelle^ 
Rem  V.  Carmaek,  Rex  v.  Tweed,  23  Occ.  N. 
34,  32  S.  C.  R.  586.  Leave  to  appeal  granted 
by  the  Judicial  Committee,  23  Occ.  N.  163. 

Staking  Claims  —  Annulment  of  Prior 
Leate — Volunteer  Plaintiff — Right  of  Action 
— 8tatu9  of  Adverse  Claimants,] — In  an  ac- 
tion by  free-miners,  who  had  "  staked  "  placer 
mining  claims  within  the  limits  of  a  conces- 
sion granted  for  purposes  of  hydraulic  min- 
ing, to  set  aside^  the  hydraulic  mining  lease 
on  the  ground  that  it  had  been  illegally  issued 
and  was  null  and  of  no  effect: — iHeld^  that, 
where  there  was  a  hydraulic  lease  of  mineral 
lands  in  existence,  the  mere  fact  of  free- 
miners  ''staking"  claims  on  the  lands  in- 
duded  within  the  leased  limits  did  not  give 
them  any  rights  or  interest  in  the  lands,  nor 
did  they  thereby  require  such  status  In  respect 
thereto  as  could  entitle  them  to  obtain  a  judi- 
cial declaration  in  an  action  Tor  the  annul- 
ment of  the  lease.  Hartley  v.  Matson,  23 
Occ.  N.  61,  32  S.  C.  R.  144. 

Traausf er  of  Mineral  Claiat — Time  for 
Recording  —  Mineral  Act.] — ^The  claimant 
of  an  interest  in  a  mineral  claim,  seised  un- 
der an  execution  on  the  18th  May,  1003, 
relied  on  a  bill  of  sale  obtained  by  him 
on  the  23rd  February,  1903,  while  in  Daw- 
son, Y.T.,  over  2,000  miles  from  the  mining 
recorder's  office.  The  bill  of  sale  was  not 
recorded  until  the  22nd  May,  1903: — Held, 
that,  as  the  time  for  recording  mineral  claims 
fixed  by  s.  19  of  the  Mineral  Act  is  depend- 
ent upon  the  distance  of  the  claim  (not  of 
the  locator)  from  the  recorder's  office,  there- 
fore by  s.  49  of  the  Act  the  bi)l  of  sale  was 
of  no  effect  as  against  the  intervening  exe- 
cution. Dumae  Gold  Mines,  Limited  v. 
Boulthee,  24  Occ.  N.  283,  10  B.  C.  R.  611. 

Transfer  of  lOnoral  Claim — Writing 
— Use  by  Miner  of  Another's  Name  in  Lo- 


cating.]— ^A  transfer  of  any  interest  in  a 
mineral  claim  is  not  enforceable  unless  In 
writing.  Where  one  free  miner  locates  and 
records  a  mineral  claim,  if  he  locates  an- 
other claim  on  the  same  vein  in  the  name 
of  another  free  miner,  he  thereby  acquires 
no  interest  in  such  last  claim  by  virtue  of  s. 
29  of  the  Mineral  Act  of  1896.  Alexander 
V.  Heath,  8  B.  C.  R.  95. 

Transfer  to  Joint  Tenants.] — ^If  one 

of  two  joint  transferees  of  an  undivided  in- 
terest in  a  mineral  claim  rejects  the  trans- 
fer, no  title  passes  to  the  other.  Cook  v. 
Denholm,  8  B.  C.  R.  39. 

Trespass — Action  for  —  Discovery  —  In- 
spection— Order  for--Oopies  of  Plans — Un- 
dertaking for  Damages — Seourity.]  —  This 
was  an  action  of  trespass  to  extralateral 
rights  appurtenant  to  a  mineral  claim  located 
and  recorded  in  1891,  and  the  point  in  dis- 
pute was  as  to  the  terms  of  an  inspection 
order  enabling  the  plaintiffs  to  inspect  tlxe 
defendants'  workings: — ^Held,  affirming  the 
decision  of  McColl,  CmJ,,  that  the  'order 
might  allow  the  inspection  party  to  make 
copies  of  plans,  charts,  &c.,  of  the  other  par- 
ty's workings.  2.  That  the  order  should  con- 
tain an  undertaking  for  damages,  and  the 
practice  does  not  require  security  to  be  given. 
Star  Mining  and  Milling  Co.  v.  Byron  N. 
White  Co.,  22  Occ.  N.  104,  9  B.  C.  R.  9. 

Trespass  Workings — Following  veins — 
Evidence — Inspection — Oonfliotlng  theories — 
Determination  of  Court  Star  Mining  Co, 
V.  Byron  N.  White  Co.  (B.C.),  2  W.  L.  R. 
411. 

Trespass  Workinni  —  Wrongful  Ab- 
straction of  Ore  —  Conversion — Accumula- 
tion of  Water — Nuisance — Injunction — Tres- 
pass of  Predecessor.] — ^A  mining  company, 
who  purchase  the  assets  of  an  old  company, 
whose  debts  and  liabilities  they  agree  to  pay 
and  satisfy,  are  not  liable  to  a  stranger  to 
the  contract  for  a  tort  committed  by  the  old 
company.  The  defendants  purchased  a  min- 
eral claim  having  ere  on  the  dump  which 
which  had  been  wrongfully  taken  from  the 
plaintiffs'  claim;  they  let  the  ore  remain 
where  it  was  at  the  plaintifib'  disposal: — 
Held,  there  had  been  no  conversion  of  the  ore 
by  the  defendants.  The  defendants'  prede- 
cessors in  title  ran  trespass  workings  from 
their  mineral  claim,  the  Nickel  Plate,  through 
the  Ore-or-no-Go  mineral  claim  in  which  they 
had  a  right  to  mine,  but  of  which  the  plain- 
tiffs were  the  owners  in  fee,  into  the  plain- 
tiffs' mineral  claim,  the  Centre  Star,  which 
adjoined  the  Or^-or-uo-Qo  daim;  to  stop  the 
flow  of  water  from  the  Nickel  Plate  through 
the  trespass  workings  to  the  Centre  Star 
claim,  the  defendants  built  bulkheads  on  the 
boundary  between  the  Centre  Star  and  Ore- 
or-no-Go  claims,  and  at  this  point  a  large 
body  of  water  accumulated: — Held,  that  the 
accumulation  of  water  was  a  menace  to  the 
plaintiffs  and  amounted  to  a  nuisance,  and 
that  the  bulkheads  should  have  been  built  at 
the  Nickel  Plate  boundary  so  as  to  keep  the 
water  from  flowing^  from  the  Nickel  Plate  into 
the  trespass  workings.  Centre  Star  Mining 
Co.  V.  Rossland-Kootenay  Mining  Co.,  11  B. 
C.  R.  231,  1  W.  L.  R.  313,  336. 


Vendor  and  Pnrekaser — Sale  of  Mining 
Locations  —  Consideration  —  Lump  Sum  — 
Separate     Valuation  —  Misrepresentation  — 
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Fraud  —  Damaff€9,]  —  Upon  representations 
made  by  the  vendor  the  plaintiffs  purchased 
several  mining  locations,  the  consideration 
therefor  being  stated  in  a  lump  sum.,  In  an 
action  for  fraud  and  deceit  brought  by  the 
purchaser,  the  trial  Judge,  in  discussing  the 
total  consideration  for  the  properties  pur- 
chased, found  that  there  was  evidence  to 
shew'  the  values  placed  by  the  parties  upon 
each  of  two  of  these  properties  as  to  which 
false  and  fraudulent  representations  had  been 
made,  and  which  had  turned  out  worthless  or 
nearly  so: — Held,  reversing  the  judgment  ap- 
pealed from,  Taschereau,  O.J.C.,,  and  Iding- 
ton.  J.,  dissenting,  that  the  finding  of  the  trial 
Judge  jis  to  the  consideration  ought  not  to  be 
disturbed  upon  appeal,  and  that  the  proper 
measure  of  damages,  in  such  a  case,  was  the 
actual  loss  sustained  by  the  purchaser  by  act- 
ing upon  the  misrepresentations  of  the  vendor 
in  respect  of  the  two  mining  locations 
in  question,  without  regard  to  the  results  or 
values  yielded  by  the  other  locations  pur- 
chased at  the  same  time,  and  as  to  which  no 
false  representations  had  been  made.  Peek  v. 
Derry,  37  Ch.  D.  541,  followed.  Syndicate 
Lyonnais  du  Klondyke  v.  Barrett^  25  Occ.  N. 
127,  36  S.  C.  R.  279. 

Water  Clauos  Conftolidatioii  Act  — 

Power  Company  —  Water  Records  —  Amend- 
men* — Notices — Terms — Approval  of  Altera- 
tion hy  Lieutenant-Governor  in  Council.]  — 
When  a  power  company  have  submitted  the 
documents  specified  in  s.  85  of  the  Water 
Clauses  Consolidation  Act  to  the  Lieutenant- 
Governor  in  council,  one  of  the  purposes  set 
forth  in  the  documents  being  to  alter  the 
points  of  diversion  mentioned  in  water  records 
purchased  by  the  company,  and  when  a  certi- 
ficate has  duly  issued  under  s.  87,  approving 
the  proposed  undertaking,  the  power  company 
are  entitled,  under  s.  89,  to  have  the  records 
amended,  and  are  not  bound  to  give  fresh 
notices  or  submit  to  such  terms  as  the  Com- 
missioner might  impose  in  ordinary  cases,  un- 
der 8.  27.  In  re  Water  Clauses  Consolidation 
Act,  10  B.  0.  U.  356. 

Water  Clauses  Consolidation  Aet  — 

Water  record — Grant  by  Commissioner — Sub- 
sequent amendment  —  Nullity  —  Review  — 
**  Decision  of  a  commissioner."  Wallace  v. 
Flewin  (B.C.),  2  W.  L.  R.  13,  418. 

Water  Clauses  Consolidation  Aot  — 

Water  Record  and  Rights — Who  may  Attack 
— Mining  Jurisdiction  of  County  Court — Con- 
struction of  Statutes,]  —  Action  respecting 
water  rights  appurtenant  to  a  placer  mine: — 
Held,  that  no  one  has  a  status  to  complain 
about  the  diversion  or  misuse  of  water  by  the 
holder  of  a  water  record  unless  he  himself 
holds  such  a  record  under  the  Water  Clauses 
Consolidation  Act,  which  is  an  exclusive  code 
on  the  subject  of  water  rights;  and  the  right 
to  a  flow  of  water  is  vested  either  in  the 
Crown  or  in  the  holder  of  such  a  record.  2. 
The  County  Court  in  its  mining  jurisdiction 
has  power  to  deal  with  actions  respecting  the 
disturbance  of  water  rights  appurtenant  to 
mining  property.  3.  All  the  principles  of  con- 
struction of  statutes  cannot  be  applied  to 
enactments  such  as  the  Mineral  Act,  which  is 
constantly  being  amended  without  very  careful 
consideration  or  supervision.  Spruce  Creek 
Power  Co,  v.  Muirhead,  25  Occ.  N.  23,  11  B. 
C.  R.  68. 


Water  Grants — Renewal — Ditch  — Com- 
pensation— Interference.  Graves  v.  McDonald 
(Y.T.),  1  W.  L.  R.  325. 


Water  Beffulationa — ^Hydraulic  lease  — 
Water  grant — Diversion  of  water.  McDonald 
V.  Klondike  Government  Concession  Limited 
(Y.T.),  2  W.  L.  R.  601. 

Water  Regulations  —  Jurisdiction  of 
Gold  Commissioner — Res  judicata  —  Estoppel 
— Water  rights  —  Priorities.  Anglo-Klondike 
Mining  Co.  v.  Cook  (Y.T.),  1  W.  L.  R.  322. 

Water  Beffulationa  —  Water  rights  — 
Grant  by  mining  recorder — ^Protest — Jurisdic- 
tion of  Gold  Commissioner  —  Judicial  deter- 
mination— Authority  in  ministerial  capacity — 
Diversion  of  water.  Carpenter  v.  Calligan 
(Y.T.),  2  W.  L.  R.  488. 

Water  Bickts  —  Diversion  of  water  — 
Hydraulic  concession — Obstruction  of  stream 
with  ddbris  —  Injunction.  Klondike  Govern- 
ment Concession  Limited  v.  McDonald  (Y. 
T.),  2  W.  L.  R.  219. 

Water  Bickts — Placer  Mining — Jurisdic- 
tion of  County  Court — Two  Actions — Stay  of 
One — Layman — Status  of,  to  Attack  Water 
Record  —  Joint  Application  of  Individual 
Miners — Gold  Commissioner — Appeal,] — ^The 
County  Court  has  jurisdiction  over  water 
rights  appurtenant  to  placer  claims,  concur- 
rent with  that  of  the  Supreme  Court,  and 
such  jurisdiction  is  not  ousted  by  the  mere 
fact  Uiat  an  action  was  first  begun  in  the 
Supreme  Court  by  the  same  parties  respecting 
the  same  subject  matter,  and  until  objection 
is  taken  it  will  continue  to  exercise  its  juris- 
diction, whereupon  the  proper  course  is  to 
apply  to  stay  one  of  the  actions,  and  it  de- 
pends upon  the  circumstances  which  one  will 
be  stayed.  It  is  too  late  to  object  to  the 
jurisdiction  after  judgment.  A  layman  is  a 
lease-holder,  and  may  apply  for  a  waiter 
record,  which  is  appurtenant  to  the  mine  and 
not  to  the  miner,  and  only  one  who  is  the 
holder  of  a  water  record,  or  its  equivalent 
under  the  Act,  has  a  status  to  attack  a  water 
record;  a  right  to  water  under  s.  29  confers 
such  a  status.  Individual  miners  working  on 
the  same  creek  who  have  stat^tory  rights  in 
the  same  water  may  join  in  an  application  for 
a  record,  or  to  reduce  or  modify  an  existing 
record  which  is  being  misused  to  their  dis- 
advantage, and  on  such  application  the  Gold 
Commissioner  may  make  such  adjudication 
as  seems  to  him  just;  and,  unless  those  in- 
terested who  participated  in  or  properly  had 
notice  of  the  proceedings  appeal  from  his  deci- 
sion in  the  summary  way  provided  by  s.  36, 
they  are  bound  by  it.  If  the  action  taken  by 
the  Gold  Commissioner  was  the  proper  one, 
it  is  not  invalidated  because  he  gave  wrong 
reasons  or  relied  on  one  section  instead  of  an- 
other which  authorized  his  action.  Brown  v. 
Spruce  Creek  Power  Co,,  11  B.  C.  R.  243,  1 
W.  L.  R.  143. 


MINING  COMPANT. 

Sec  OoMPAinr. 


MINING  LEASE. 

See  Mines  and  Minerals. 


1033 


HONEY  IK  COTTBT. 


1034 


HISDI&ECIION. 


Hee  Ckiminai.  Law — Damages — iNQCBAircE 

— ^Tklal. 


MISE  £N  SEKEUBE. 

See  CX>6TS. 


insiroMEB. 

Exception  to  Form — Huiiband  and  Wife 
—'8eparation,'\  —  A  judgment  authorizing  a 
wife  to  bring  an  action  for  separation  de 
corps  against  her  husband,  described  as  "Alex- 
ander Felix  Bbyd,"  does  not  authorize  a  suit 
against  ''Alexander  Felix  Boyle;"  and  an 
exception  to  the  form  in  an  action  for  sepa- 
ration de  biens,  based  upon  such  incorrect 
description  of  the  husband,  will  be  sustained. 
Selhif  V.  Boyle,  6  Q.  P.  B.  282.. 

See  Amendment — Munioipax  Euections 
—Will. 


]aSBEPB£S£NTATION. 


8ee  Fraud  and  Misbepsesentation. 


laSTAEE. 

Contract  for  PnrckMM  of  I«and — ^Mis- 
take of  purchaser  as  to  quantity,  not  known 
to  vendor — Hardship  amounting  to  injustice 
— Bescission — Ejection  to  affirm  contract 
after  discovery  of  mistake — Fraud — Payment 
of  commission  to  agent.  Slouski  v.  Hopp 
(Man.),  2  W.  L.  B.  363. 

M ortsap^o  —  Prior  Agreement  —  Mining 
Rigkt9-—Mtsrepre9entations  —  Illiteracy,']  — 
The  plaintiffs  leased  mining  rights  under  lay 
agreement  to  the  defendants,  providing  for 
division  of  profits  and  payment  of  an  exist- 
ing debt,  and  for  advances  to  be  made  out  of 
the  dean-ups,  a  mortgage  to  be  given  on  the 
dumps  to  secure  the  advances.  Owing  to 
some  inaccuracy,  a  new  lay  agreement  was 
executed  at  the  same  time  as  the  mortgage. 
The  mortgage  provided  for  payments  at 
earlier  dates  than  the  lay  agreement,  and 
was  not  read  over  to  the  defendants,  who 
were  unable  to  read  and  had  requested  that 
it  should  be  read  over  to  them.  In  an  ac- 
tion on  the  mortgage,  evidence  was  given 
that  a  document  signed  on  that  date  was 
represented  to  be  in'  terms  similar  to  the 
lay  agreement  as  first  drawn,  but  it  might, 
possibly,  have  been  the  new  lay  agreement 
that  was  thus  spoken  of,  and  it  appeared 
that,  although  the  defendants  became  aware 
of  the  difference  in  the  terms  of  payment 
mentioned  in  the  mortgage,  and  complained 
of  this  to  the  plaintiffs'  agent,  they  contin- 
ued to  work  on  the  lay,  assuming  that  the 
altered  terms  of  payment  would  not  be  in- 
sisted on: — Held,  that  there  was  not  suffi- 
cient evidence  of  acquiescence  in  the  altered 
terms  of  payment,  and  that,  as  the  evidence 
shewed  that   the   defendants   were   illiterate, 


and  the  mortgage  had  not  been  jead  over 
to  them  on  request,  and  they  had  been  misled 
as  to  its  contents,  they  could  not  be  bound 
by  its  altered  provisions  as  to  the  payments. 
Letourneau  v.  (Jarbonneau,  35  S.  C.  B.  HO. 

RecoTcry  of  Money  Paid  Under  Mis- 
take of  Fact — Mortgage-^Account — Ack- 
nowledgment —  Estoppel  —  Appeal  —  Cross- 
appeal  —  Leave  —  Parties  —  Costs,]  —  The 
judgment  of  Bobertson,  J.,  22  Occ.  N.  59, 
was  reversed  on  appeal: — -Held,  that  there 
could  be  no  recovery  against  the  executors, 
because  their  testator  was  not  the  person 
who  received  the  erroneous  overpayments 
sought  to  be  recovered  back.  He  omitted  to 
give  credit  in  his  books  or  on  the  plaintifTs 
mortgage  for  two  sums  paid  to  him,  but 
the  plaintiff  made  no  mistake  in  paying  them, 
for  there  was  then  so  much  and  more  due 
on  the  mortgage,  and  when  the  executors 
subsequently  assigned  the  mortgage  to  the 
defendant  G.  W.  L.  H.  in  part  satisfaction 
of  the  legacy  bequeathed  to  him  bv  their  tes- 
tator, there  was  still  a  considerable  balance 
due  thereon.  The  time  when  these  payments 
should  have  been  taken  into  consideration  was 
when  the  mortgage  was  being  paid  off  to 
G.  W.  L.  H.  There  was  nothine  to  create 
an  estoppel  as  between  him  and  the  plaintiff 
so  as  to  have  prevented  the  latter  from  then 
claiming  credit  for  these  payments.  G.  W. 
L.  H.,  and  not  the  testator,  was  the  person 
who  received  too  much,  and  it  was  the  pay- 
ment to  him  which  was  erroneous.  The  exe- 
cutors, upon  their  appeal  from  the  judgment 
against  them,  were  entitled  to  be  relieved  and 
to  costs  of  the  action.  And  the  plaintiff, 
although  he  had  omitted  to  appeal^  b^  way  of 
precaution  against  that  result,  for  judgment 
in  his  favour  against  G.  W.  L.  H.,  should  be 
permitted  to  do  so,  nunc  pro  tunc,  and  judg- 
ment should  be  entered  for  the  plaintiff 
against  G.  W.  I/.  H.  with  costs  down  to  the 
trial  and  settlement  of  the  judgment  as  if  G. 
W.  L.  H.  had  been  the  original  and  only  de- 
fendant. No  costs  of  the  appeal  to  any  of 
the  parties.  McDermott  v.  Hickling,  23  Occ. 
N.  40,  1  O.  W.  B.  19,  768. 


MOSEL  SCHOOL. 

See  Schools. 


MONET. 

Action  for  Money  Lent  —  Weight  of 
evidence.  Armour  v.  Anderson,  2  O.  W. 
B,  473,  3  O.  W.  B.  214. 

Action  for  Money  Paid — Advance  to 
protect  stocks — ^Express  or  implied  contract 
to  repay — Batification.  Walker  v.  Botoer, 
4  O.  W.  B.  426. 

Money  Had  and  Received  —  Deposit  — 
Bepayment  —  Evidence  —  Corroboration  — 
Costs.     Burton  v.  CampheU,  5  O.  W.  B.  63. 


MONET  IN  COXJET. 

Attaclunent  of  Debts  —  Claimants — 
Priorities,]  —  Moneys  paid  into  a  County 
Court  by  garnishees  were  distributed  among 
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claimants  accordiDg  to  priorities,  the  claim- 
ants who  observed  the  first  charging  order 
being  first  entitled.  Wilson  v.  Robertson,  9 
B.  C.  R.  SO. 

PayiAent  Ont — Costs — Solicitor's  lien — 
Judgments — Priorities  —  Stop  orders— Con- 
tract—Construction.  I^aymond  v.  F<iulkner 
(Y.T.).  2  W.  L.  R,  461. 

See  COSTS — ^MoBTOAaB. 

Payment  Ont — Life  Tenant — Lunatic — 
Foreign  Guardian — Maintenance,} — ^During 
the  infancy  of  the  defendant  $2,000  was  paid 
into  Court,  to  one-half  of  which  she  was 
entitled  on  attaining  majority,  and  to  the 
other  half  after  the  death  of  her  sister.  The 
defendant  having  come  of  age,  but  being  of 
unsound  mind,  and  residing  abroad  with  her 
mother,  who  had  been  appointed  her  guardian 
by  a  foreign  Court,  the  mother  applied  for 
payment  out  of  the  whole  fundu  Shaving 
given  in  the  foreign  Court  specific  security 
for  the  amount : — Held,  as  to  the  half  of  the 
fund  in  which  the  applicant  had  a  life  in- 
terest, that  it  might  be  paid  out  to  proper 
trustees  appointed  to  administer  and  safe- 
guard it,  or  it  might  be  paid  out  to  the  appli- 
cant upon  substantial  security  being  given : 
— Held,  as  to  the  other  half,  that  being 
actually  in  the  hands  of  the  Court,  it  was 
subject  to  the  jurisdiction  of  the  Court,  and 
should  be  applied  for  the  support  and  main- 
tenance of  the  person  of  unsound  mind,  in 
the  discretion  of  the  Court — ^whatever  sum 
should  be  shewn  to  be  necessary  for  main- 
tenance being  paid  to  the  foreign  guardian. 
In  re  Thompson — Thompson  v.  Thompson, 
21  Occ.  N.  34,  19  P.  R.  304. 


MONOPOLY. 

See  Constitutional  t4Aw — ^Municipal  Cor- 
porations. 


MORTGAGE. 

1.  Arsignment,   1035. 
II.  Covenant  for  Payment.  1036. 

III.  Distress,  1038. 

IV.  Foreclosure  and  Redemption,  1039. 
V.  Fraud.  1044. 

VI.  Interest.  1045. 
VII.  Sale  under  Power,  1047. 
VIII.  Subsequent  Incumbrances,  1052. 
IX.  Other  Cases,  1053. 


I.  Assignment. 

Amount  Due — Evidence — Action  on  cov- 
enant— Costs.  Weber  v.  OberhoUzer,  6  O. 
W.  R.   111.    • 

CoiiTeyanee    Subject    to    Mortgage — 

Reservation  of  Life  Estate.'] — A   father,  be- 
ing the  owner  of  land,  mortgaged  it,  and  then 


conveyed  it  to  his  son  subject  to  the  mort- 
gage, and  I'eserved  a  life  estate  to  himself:-^ 
Held,  that  the  son  was  not  entitled,  on  pay- 
ment of  the  mortgage  money  to  the  assignee 
of  the  mortgage,  to  an  assignment  of  the 
mortgage  to  himself  or  his  nominee  under 
R.  S.  O.  1897  c.  121,  8.  2,  8.-sb.  1  and  2; 
the  holder  of  the  mortgage  having  notice  of 
the  equitable  right  of  the  father  to  have  his 
life  estate  relieved  of  the  burden  by  payment 
of  the  mortgage  debt  by  the  son :— -Senible, 
that  the  grantee  was  entitled  to  have  the  mort- 
gage  assigned  in  swth.  a  way  that  it  would 
remain  an  incumbrance  on  the  remainder  in 
fee  vested  in  him.  Leitch  v.  Leiteh,  21  Occ 
N.  496,  2  O.  L.  R.  233. 


CoTeuant  by  Asatcnor  for  Paynent — 

Release  of  Suretu — Assignment  of  Mortgage 
— Covenant — Discharge  of  Part  of  Land,] — 
The  defendant,  when  assigning  a  mortgage  on 
lands  to  the  plaintiffs,  covenanted  that  the 
mortgagor  would  pay.  The  plaintiffs  after- 
wai*ds,  without  his  consent,  discharged  half 
the  lands  from  the  mortgage  on  payment  of 
half  the  mortgage  debt: — ^Held,  that  this  was 
such  an  alteration  of  the  contract  guaranteed 
a8  to  release  the  defendant  from  his  liability, 
whether  the  amount  paid  was  the  full  value 
of  the  part  released  or  not.  Farmers*  Loan 
and  Savings  Co.  v.  Patchett,  23  Occ  N.  285, 
6  O.  L.  R.  255,  2  O.  W.  R.  702,  affirmed  25 
Occ.  N.  7.  8  O.  L.  R.  569.  4  O.  W.  R.  349. 

Proof  of  Claiat — ^Affidavit  of  assignee- 


Onus — ^Discovery  of  new  evidence.  Randall 
V.  Berlin  Shirt  and  Collar  Co.,  5  O.  W.  R. 
256,  646. 


II.  Covenant  for  Payment. 

Aotlon  on — Attempted  exercise  of  power 
of  sale — ^Incomplete  sale — ^Inability  to  recon- 
vey — Change  in  position  of  property.  Men- 
dels  V.  Gibson,  2  O.  W.  R.  ^57.  3  O.  W.  R. 
r)51,  4  O.  W.  R.  336,  5  O.  W.  R.  233. 

Action  on — Defence — Agreement  not  to 
enforce — Failure  to  establish— Consideration 
— ^Agreement  to  stifle  prosecution — ^Evidence 
to  establish.  Mann  v.  Bolton,  3  O.  W.  R. 
804. 

Buildini:  Society — Action  on  Covenants 
a fter  Foreclosure — Reopening — Consolidation 
— Lien — Purchaser  for  Value — Adding  Par- 
<#>*.]— On  the  27th  December.  1893,  the  de- 
fendant K.  gave  a  mortgage  to  a  loan  com- 
pany to  secure  $400.  On  the  10th  March, 
1894,  K.  agreed  to  sell  the  mortgaged  prop- 
erty to  li.,  and  L.  paid  the  purchase  price. 
On  the  4th  June,  1895.  the  defendant  K.  gave 
a  mortgage  to  the  same  companv  on  other 
property  to  secure  $2,600.  K.  subscribed  on 
each  occasion  for  shares  in  the  loan  company, 
which  he  assigned  to  the  company  as  secur- 
ity for  the  loans,  the  mortgages  being  treated 
as  collateral.  Each  mortgage  cont&lned  & 
proviso  that  the  company  should  have  a  lien 
upon  all  stock  then  or  thereafter  held  bv 
the  defendant  as  security  for  the  loans.  K. 
allowed  the  payments  on  both  mortgages  to 
fall  into  arrear.  The  company  proceeded 
on  the  $2,600  mortgage,  and  on  the  24th 
August,  1899,  obtained  an  order  vesting  the 
title  to  the  property  covered  by  it  in  .niem- 
selves  and  debarring  K.  from  all  right  to  re- 
deem. The  plaintiff  companv  became  the 
owner  of  the  two  mortgages  by  assignment. 
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and  on  the  10th  January,  1901,  sued  K.  upon 
his  covenant  for  payment  in  the  $2,600  mort- 
gage, offering  to  reopen  the  for^osure,  and 
claimed  the  right  to  consolidate  the  two  mort- 
gages:— 'Held,  that  L.  was  entitled  to  be 
added  as  a  party  defendant  under  s.  36  of 
the  Judicature  Ordinance,  1898,  and  that 
the  plaintiffs  had  no  right  to  consolidate  as 
against  him.  2.  The  proceedings  upon  the 
^600  mortgage  were  not  id^tical  with 
foi*eclosure  proceedings,  and  the  presumption 
from  the  company^s  taking  a  vesting  order 
and  from  their  delay  in  suing  was  that  they 
intended  to  take  the  land  in  full  satisfaction 
and  to  abandon  the  remedy  on  the  covenant. 
Colonial  Investment  and  Loan  Co.  y.  King. 
23  Ckic.  N.  126,  5  Terr.  L.  R.  371. 

Defenoe  of  Payment  —  Promissory 
notes.  Pegg  v.  Hamilton,  1  O.  W.  R.  418, 
633. 

Interest — ^Board  in  lieu  of — Settlement — 
Administrator.  Bockett  v.  Bookett,  1  O.  W. 
R.  309. 

Pnreliaae  Snbjeet  to  Mort^ase — Im- 
plied Covenant  of  Indemnitf^ — Assignment  of 
Implied  Covenant — Survivorship  of  Joint 
Contractors  —  Administrators  —  Territories 
Beal  Property  Act.} — ^The  obligation,  de- 
clared by  the  Territories  Real  Property  Act, 
s.  69,  to  be  implied  in  every  instrument  trans- 
ferring an^  estate  or  interest  in  land  under 
the  provisions  of  that  Act,  subject  to  mort- 
gage or  incumbrance,  is  assignable  by  the 
implied  covenantee  to  the  original  mortgagor. 
The  implied  covenant  takes  effect  notwith- 
standing that  the  mortgage  or  incumbrance 
is  not  noted  upon  the  transfer.  The  plain- 
tiff sold,  subject  to  a  mortgage,  to  L.  &  V. ; 
L.  &  V.  gave  a  mortgage  tmck  for  the  whole 
price,  the  understanding  being  that  L.  &  V. 
should  pajr  the  first  mortgage,  the  amount 
thereof  being  credited  in  reduction  of  the 
second ;  L.  &  V.  sold  to  T.  for  a  cei-tain  sum, 
and  T.  was  to  pay  what  was  then  owing 
on  the  two  mortgages;  T.  sold  to  S.  for  a 
certain  sum,  and  S.  was  to  pay  what  was: 
then  owing  on  the  two  mortgages,  S.  thus 
became  by  mesne  transfers  the  registered 
owner  subject  to  the  two  mortgages,  the  first 
made  by  the  plaintiff,  the  second  by  L.  &  V. ; 
8.  died,  and  the  contesting  defendants,  his 
administrators,  became,  by  transmission,  re- 
gistered owners^  subject  to  the  two  mort- 
gages. L.  died,  and  V.  assigned  to  the  plain- 
tiff the  rights  of  L.  &  V.  on  T.'s  implied 
covenant  to  discharge  two  mortgages.  T. 
also  assigned  to  the  plaintiff  his  rights  on 
S.'8  implied  covenant  to  discharge  the  two 
mortgages: — Held,  that  the  plaintiff  was  en- 
titled to  an'  order  against  the  contesting 
defendants,  the  administrators  of  S.,  that 
they  pay  the  balance  owing  upon  the  two 
mortgages  with  costs,  and  that  de  bonis  pro- 
priis  if  the  assets  of  the  estate  proved  insuffi- 
cient. Semble,  the  assignment  from  V.,  the 
survivor  of  L.  &  V.,  conveyed  the  rights  also 
of  the  representatives  of  L.  Qlenn  v.  Scott, 
2  Terr.  L.  R.  339. 

Release  —  Dealings  hettceen  Mortgagee 
and  Assignee  of  Equity. 1 — When  land  subject 
to  mortgage  is  sold  by  the  mortgagor,  and 
the  purchaser  assumes  and  covenants  to  pay 
the  mortgage,  the  mortgagor  does  not  be- 
come to  the  mortgagee  a  surety  in  the  tech' 
nical  sense,  and  the  doctrines  as  to  the  dip- 
charge  of  sureties  do  not  apply  to  him  to 


their  full  extent.  The  mortgagor  is  liable« 
therefore,  upon  his  covenant,  notwithstand- 
ing a  previous  extension  of  time  granted  by 
the  mortgagee  to  the  purchaser,  if,  when  the 
liability  is  enforced,  the  right  of  the  mort- 
gagor to  redeem  is  not  affected.  Judgment 
in  32  O.  R.  175,  20  Occ.  N.  402,  affirmed; 
Osier  and  Maclennan,  JJ.A.,  dissenting. 
Forster  v.  Ivey,  21  Occ.  N.  550,  2  O.  l<.  R. 
480. 

Sale — Deficiencu — Personal  Order  for — 
Notice  of  Motion — Service  hy  Piling.! — A 
mortgage  made  by  the  defendant  to  the  plain- 
tiffs to  secure  payment  of  $500,  contained  a 
covenant  that  the  defendant  would  pay,  or 
cause  to  be  paid^  the  said  mortgage  money,  to 
wit,  $500,  with  interest.  On  sale  under  oider 
for  foreclostire  and  sale,  the  mortgaged  prop- 
erty realized  only  $110,  and  the  pfaintiffs  ap- 
plied for  an  order  for  judgment  against  the  de- 
fendant, with  costs,  for  the  balance  due  on 
the  mortgage,  after  deducting  the  proceeds 
of  the  sale.  The  defendant  did  not  appear  to 
the  action,  and  as  he  was  a  seafaring  man, 
and  it  was  impossible  to  effect  personal  ser- 
vice, the  notice  of  motion  was  served  by 
filing  with  the  prothonotary.  pursuant  to  O. 
65,  r.  4: — Held,  that  the  plaintiffs  were  en- 
titled to  the  order  applied  for.  Beliance 
Savings  and  Loan  Co.  v.  Carry.  34  N.  8. 
Reps.  565. 

Subsequent  Dealings  witk  ZSquity  of 
Redemption — Merger — ^Accord  and  satisfac- 
tion— ^Liability — Reference.  Home  Life  As- 
sociation of  Canada  v.  Spence,  2  O.  W.  R. 
974,  3   O.   W.  R.  414. 


III.  Distress. 

Tenaney  at  Will— <^«ifet  Enjogfrnent — 
Assignment  of  Equity — Tenant — Sale  of  Dis- 
tress— Appraisement  —  Damages,] — ^A  mort- 
gage containing  the  usual  statutory  covenants 
and  a  special  clause  providing  for  a  tenancy 
at  will  at  an  annual  rent  equal  to  the  in- 
terest -.—Held,  not  inconsistent  or  void  for  re- 
pugnancy. Trust  and  Loan  Co.  v.  I^awrason, 
10  8.  C.  R.  679,  distinguished.  The  mort- 
gagor, remaining  in  possession  upon  the  ex- 
ecution of  the  mortgage,  had  the  right  un- 
der the  provision  for  quiet  possession  until 
default,  to  enjo^  the  premises,  but  for  no 
determinate  period,  and  his  tenancy  there- 
under was  a  tenancy  at  will,  and  such  pro- 
vision was,  therefore,  not  inconsistent  with 
an  express  tenancy  at  will  at  a  half-yearly 
rent.  There  being  a  tenancy  at  will  at  a 
fixed  rent,  there  was,  as  incident  to  it,  the 
right  to  distrain,  and  the  covenant  for  quiet 
enjoyment  must  be  read  as  subject  to  such 
right.  Doe  d.  Dixie  v.  Davies,  7  Ex.  89,  fol- 
lowed. After  the  mortgagor  had  made  de- 
fault, his  continuance  in  i>ossession  was  still 
as  tenant  at  will.  After  default,  the  mort- 
gagor, at  the  instance  of  the  mortgagees,  as- 
signed his  equity  of  redemption  to  his  wife, 
and  she  took  possession  and  agreed  to  apply 
the  proceeds  of  the  land  to  the  payment  of 
the  mortgage: — ^Held.  that  this  operated  as 
a  new  tenancy  at  will  with  the  wife,  who  be- 
came liable  for  the  payment  of  the  rent  as 
the  assign  of  her  husband  with  the  assent  of 
the  mortgagees,  and  her  goods  were,  therefore, 
distrainable  for  the  rent.  So  the  goods  of 
the  husband  might  also  be  distrained  as  it 
was  a  case  of  real  tenancy : — Held,  however. 
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that  the  defendants  were  liable  for  selling 
the  distress  without  appraisement  or  valua- 
tion; and  the  measure  of  damages  was  the 
real  value  of  what  was  sold,  minus  the  rent 
due.  Pegg  v.  independent  Order  of  h'oren- 
ier»,  21  Occ.  N.  158,  1  O.  L.  R.  97. 


IV.   FORECIJQSUBE  AND  REDEMPTION. 

Absolute  Convejanoe  to  Secure  Debt 

— Redemption  —  Entry  —  Fossession — Limi- 
tation of  Actions — Real  Property  Limitation 
Ad,  Manitoba  —  Acknowledgment.] — ^Where 
the  plaintiff  in  January,  1891,  by  a  certifi- 
cate of  title  under  the  Real  Property  Act, 
vested  a  parcel  of  land,  vacant  and  which 
so  continued  to  be  until  the  commencement 
of  the  action,  in  the  defendant,  as  security 
for  a  loan  of  $200  repayable  in  two  months, 
and  paid  no  taxes  and  nothing  on  the  debt 
until  October,  1902,  when  she  asked  the  de- 
fendant for  a  statement  of  his  claim,  who 
then  sent  her  a  memorandum  shewing,  among 
other  things,  the  amount  due,  it  was  held 
that  such  transfer  had  the  effect  of  a  mort- 
gage, that  the  defendant  should  be  presumed 
to  have  "obtained  possession"  at  that  time 
within  the  meaning  of  s.  20  of  the  Real 
Property  Limitation  Act,  R.  S.  M.  1902  c. 
100,  and  the  plaintiff's  right  of  redemption 
was  barred  by  the  lapse  of  10  :Fears;  »nd 
that  an  acknowledgment  of  the  right  of  re- 
demption given  after  the  lapse  of  the  statu- 
tory period  was  of  no  avail  to  the  mortgagor 
seekinc  redemption.  Rutherford  V.  Mit- 
chell, 15  Man.  L.  R.  390. 

See  Burr  v.  Bullock,  2  O.  W.  R,  428. 

Aoceleration — Assignment  Pendente  Lite 
— Parties — Costs,] — Judgment  in  21  Occ.  N. 
555,  2  O.  L.  R.  500,  affirmed  without  costs, 
the  Court  refusing  to  interfere  with  the  de- 
cision of  a  provincial  Court  in  a  matter  of 
procedure.  Gibson  v.  Nelson,  35  S.  CL  R. 
181. 

Aooeleration — Assignment  Pendente  Lite 
— Parties.] — ^When  a  mortgagee,  upon  de- 
fault in  payment  of  an  instalment  of  interest, 
brings  a  foreclosure  action  and  claims  pay- 
ment of  the  full  amount  secured  by  the  mort- 
gage, any  part^  to  the  action  b^  original 
writ,  or  added  in  the  Master's  office,  or  by 
subsequent  order,  is  entitled  to  hold  him  to 
his  election  and  to  pay  his  claim.  But  this 
right  must  be  taken  advantage  of  in  the  fore- 
closure action,  and  does  not  enure  to  the 
benefit  of  a  person  not  a  party  to  that  action 
who  Ignores  the  foreclosure  proceeding  and 
brings  a  redemption  action  after  making  an 
independent  tender  to  the  mortgagee.  A 
person  who,  after  the  institution  of  the  fore- 
closure action,  acquires  an  interest  in  or 
claim  against  the  mortgaged  premises,  mav. 
on  his  application,  he  added  as  a  party.  Oib- 
son  V.  Nelson,  21  Occ.  N.  555,  2  O.  L.  R. 
500. 

Action  for  Foreclosure — Costs — Mort- 
gagee claiming  more  than  due— Tender. 
Daigneau  v.  naamah.  2  O.  W.  R.  1.S2,  5 
O.  li.   R.  265. 


Action  for  Foreclosure — Parties — Irre- 
gularity— Appeal  from  Report.] — ^An  action 
for  foreclosure  and  possession  was  begun  by 
a   mortgagee   against   the   mortgagor    and   a 


tenant  of  the  latter  in  possession.  The  ten- 
ant entered  an  appearance  disputing  the 
amount,  and  pending  the  action  the  mortgagor 
dispossessed  her  by  other  means.  Judgment 
by  default  was  obtained  by  the  plaintiff 
against  the  mortgagor,  without  taking  any 
notice  of  the  tenant: — ^Held,  that  this  was 
irregular ;  the  action  should  have  been  dis- 
missed or  discontinued  as  against  her.  Upon 
the  reference  directed  by  the  judgment  and 
in  his  report  the  Master  continued  the  ten- 
ant as  a  defendant  by  original  action  and 
also  added  her  as  a  party  in  his  office  by 
serving  her  with  notice  to  incumbrancers, 
although  she  was  not  a  subsequent  incum- 
brancer:— ^Held,  that  her  name  should  be 
struck  out  both  as  an  original  and  added 
party,  upon  her  appeal  from  the  report, 
notwithstanding  that  she  had  not  moved  to 
discharge  the  notice  served  upon  her.  Cowan 
V.  Allen.  26  S.  C.  R,  292,  followed.  Mc- 
Laughlin V.  Stewart,  21  Occ  N.  185,  1  O. 
L.   R-  295. 

Action  to  Enforce — Defence — Collateral 
security  —  Acceptance  of  other  security  — 
Reservation  —  Intention.  Heney  v.  Ottawa 
Trust  and  Deposit  Co.,  2  O.  W.  R.  146. 

Assignment  of  MortKase— A<2i7anc«9, 
Subsequent  to — Report — Varying,  on  Motion 
for  Foreclosure — Interest.] — ^H.  assigned  to 
the  plaintiff  a  mortgage  of  certain  proper^ 
of  which  F.  was  owner,  subject  to  the  mort- 
gage to  H.  The  assignment,  to  which  F. 
was  a  party^  and  which  was  made  at  his 
request,  contained,  among  other  things,  an 
agreement  on  his  part  that  any  future  nM- 
vances  which  he  might  require^  if  made  by 
the  assignee,  should  also  be  a  lien  or. charge 
upon  the  property.  After  the  death  of  F. 
foreclosure  proceedings  were  commenced  by 
the  plaintiff,  who,  in  addition  to  the  amount 
secured  by  the  mortgage,  made  a  claim  for 
!<iubsequent  advances.  The  defendant  H.  was 
appointed  to  represent  the  heirs  of  F.  in  the 
proceedings,  but,  subsequently,  C.  F.,  who 
claimed  to  be  one  of  the  legal  representatives 
of  F.,  was  permitted  to  appear,  and  entered 
an  appearance  by  her  attorney.  Plaintiff's 
claim  was  sent  to  a  referee  to  ascertain 
and  report  the  amount  due,  and  after  a  hear- 
ing, at  which  C.  F.  was  represented,  the  re- 
feree reported  as  due  the  sum  of  S808.45, 
including  $338.96  for  subsequent  aavances. 
On  application  for  order  for  foreclosure  and 
sale,  the  Judge  reduced  the  amount  of  the 
plaintiff's  claim  to  $435.25,  with  interest  to 
the  date  of  the  sale : — Held,  that  the  Judge 
had  authority  to  open  up  the  question  as 
to  the  correctness  of  the  referee's  report, 
but  was  wrong  in  his  conclusion,  the  recital 
in  the  assignment  being  sufficielkt  as  between 
the  parties  to  make  the  subsequent  advances 
a  charge  upon  the  property,  and  there  being 
sufficient  evidence  to  support  the  finding  that 
the  advances  claimed  were  actually  made: — 
Held,  also,  that  plaintiff  was  entitled  to  re- 
cover interest  up  to  the  date  of  payment  by 
the  sheriff,  and  not.  as  allowed,  only  to  the 
date  of  sale.  Wallace  v.  Harrington,  34  N. 
S.  Reps.  1. 

'Bouum— Collateral  Advantage.] — ^The  pro- 
viso for  redemption  in  a  mortgage  dated  the 
30th  August.  1902,  to  secure  an  advance  of 
£3,500.  was  the  payment  on  the  11th  Novem- 
ber of  £6^000  and  a  transfer  of  £5,000  in 
shares  in  a  company  to  be  promoted  by  the 
mortgagor.     The   principal   money   advanced 
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was  applied  in  the  purchase  o£  the  mortgaged 
premises,  which  contained  salt  springs  of 
speculative  value,  which  the  company  were 
to  develop  and  work.  In  a  foreclosure  suit : 
— Held,  that  the  proviso  for  redemption  was 
not  unreasonable  and  should  not  be  relieved 
against.  Buchanan  v.  Harvie  (No.  2),  25 
Occ.  N.  76,  3  N.  B.  Eq.  61. 

Convejaiiee  of  Equity  of  Redemption 
to  Mortgasee — ^Merger  —  Intention — Evid- 
ence— Statute  of  Limitations — -Vacant  land — 
Legal  estate — ^Acknowledgments  in  writing — 
Dictated  letters — Costs.  Rogers  v.  Brann, 
6  O.  W.  R,  998. 

Covenant — Sale  of  equity  of  redemption 
— ^Agreement  to  look  to  purchaser — Novation 


— Neglect  to  insure — Trusts — ^Evidence.  Cor- 
nell V.  Hourigan,  2  O.  W.  R,  4,  510. 

Default  on  Final  Day  Fixed — Refusal 
of  defendant  to  accept  redemption  money — 
Application  to  Court  to  open  up  order — Ex- 
ceptional indulgence — Relief  from  forfeiture 
— ^Terms— Costs.  Scoii  V.  Buck,  3  O.  W. 
R.  629,  4  O.  W.  R.  201. 

Extension  of  Time  for  Redemption 
by  Seoond  Mortsagfee.  Cameron  v.  Rut- 
ledge   (Y.T.),  2  W-  L.  R.  473. 

Final    Order   after   Abortive    Sale — 

New  day— 'Rule  393— Time  for  redemption. 
Roberts  v.  Caughell,  2  O.  W.  R.  799,  939, 
971. 

Opening  Foreolosnre-— Beaf  Property 
Ac*.]-— Section  71  of  the  Real  Property  Act, 
R.  S.  M.  1902  c.  148,  must  be  read  along  with 
the  other  provisions  of  the  Act,  as  s.  92 
dealing  with  trusts,  s.  76  declaring  the  cases 
in  which  an  action  will  lie  against  a  regis- 
tered owner,  and  s.  52  giving  the  Court  power 
over  certificates  of  title  in  any  proceeding 
respecting  land-  and  foreclosure  proceedings 
conducted  by  the  district  registrar,  in  the 
case  of  lands  which  have  been  brought  under 
the  Act,  are  no  more  binding  between  mort- 
gagor and  mortgagee  than  a  decree  and  final 
order  of  foreclosure  made  by  the  Court; 
and,  if  the  dealings  between  the  parties,  sub- 
sequent to  the  foreclosure,  are  shewn  to  be 
such  as  would  be  sufficient  in  equity  to  open 
the  foreclosure  and  let  the  mortgagor  in  to 
redeem,  they  should  in  the  case  of  lands 
under  the  Act  have  the  same  effect.  Camp- 
bell V.  Bank  of  New  South  Wales,  Torrens 
Australasian  Digest,  p.  149,  not  followed. 
Under  the  circumstances  set  out  in  the  case, 
it  was  held  that  the  defendant  was  entitled 
to  be  let  in  to  redeem  the  property  in  ques- 
tion. Bamea  v.  Baird,  25  Occ.  N.  20,  15 
Man.  L.  R.  162. 

Opening  Up  Foreolosnre-— /Sfu&^e^uen/ 
/notfffi&ranoer.J-^Mortgagees  obtained  the 
usual  judgment  against  the  mortgagor  and 
his  wife  for  redemption  or  foreclosure  on 
the  5th  April,  1900.  The  Master  added  as 
defendants  a  subsequent  mortgagee  and  cre- 
ditors of  the  mortgagor  having  a  fi.  fa.  lands 
in  the  hands  of  the  sheriff,  and  by  his  report, 
dated  the  16th  May,  1900,  certified  that  the 
execution  creditors  had  not  proved  any  daim, 
and  appointed  the  17th  November,  1900,  for 
pasrment  by  the  subsequent  mortgagee.  Pay- 
ment not  having  been  made,  a  final  order  of 
foreclosure  as  to  the  added  defendants  was 
issuied  on  the  21st  November,  1900.  The 
Master  thereupon  made  a  subsequent  report 


appointing  the  29th  December,  1900,  as  the 
day  for  payment  by  the  original  defendants; 
and,  payment  not  having  been  made  by  them, 
a  final  order  of  foreclosure  was  issued  against 
them  on  the  29th  January,  1901.  On  the 
3rd  April,  1901,  the  execution  creditors  served 
a  notice  of  motion  to  open  the  foreclosure. 
On  the  same  day  the  mortgagees  had  writ- 
ten to  the  mortgagor  offering  to  give  him, 
as  of  grace,  a  part  of  any  surplus  over 
their  claim  which  they  should  realize  by  a 
sale  of  the  mortgaged  premises,  upon  the 
mortgagor  agreeing  not  to  move  to  open  the 
foreclosure: — ^Held,  that  the  execution  credi- 
tors, having  moved  with  reasonable  prompt- 
ness, and  bein^  in  a  position  to  give  the 
mortgagees  inmiediate  payment,  were,  under 
the  circumstances  detailed  in  the  evidence, 
entitled  to  have  the  foreclosure  set  aside,  and 
to  be  let  in  to  redeem  upon  the  usual  terms. 
Thornhill  v.  Manning,  1  Sim.  N.  S.  451. 
followed.  Scottish  American  Investment  Co. 
V.  Brewer,  21  Occ.  N.  522.  2  O.  K  R.  369. 

Parties — Devisee  of  Deceased  Mortgagor 
— Ewecutors — Joint  Assignees  of  Mortgage — 
Death  of  One — Action  hy  Survivor — Trustees 
— Objection — Laches — Action  to  Open  Fore- 
closure.}— ^Mary  Ann  Plenderleith  and  her 
husband  had  mortgaged  certain  lands.  Hus- 
band died  in  1890,  leaving  a  will  whereby 
he  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife,  and  appointed  her 
to  be  his  sole  executrix.  This  will  was  proved 
on  23rd  July,  1890.  She  died  on  22nd  Sep- 
tember, 1890,  also  leaving  a  will  whereby 
she  appointed  defendants  James  M.  Brown 
and  Jesse  Brown  to  be  her  executors,  and 
whereby  also  she  devised  and  bequeathed  all 
her  real  and  personal  estate  to  her  daughter, 
Eliza  Plenderleith,  the  plaintiff  in  this  action, 
then  an  infant.  Probate  of  this  will  was 
granted  to  the  executors  named  therein  on 
2nd  October,  1890.  John  Downey,  one  of 
the  assignees  of  the  mortgage,  died  on  11th 
April,  1894,  leaving  a  will  and  appointing 
executors.  On  28th  November,  1894,  the  sur- 
viving assignee  of  the  mortgage,  James  Mac- 
lennan,  brought  an  action  for  foreclosure 
against  James  M.  Brown  and  Jessie  Brown, 
executors,  representing  the  estates  of  Mary 
Ann  Plenderleith  and  her  husband.  In  the 
statement  of  claim  it  was  alleged  that  plain- 
tiff and  Downey  held  the  mortgage  as  mort- 
gagees in  trust,  and  that  plaintiff,  after  the 
death  of  Downey,  was  entitled  as  surviving 
mortgagee  and  trustee  to  the  moneys  secured 
by  the  mortgage.  Defendants  filed  an  answer 
admitting  their  character  of  executors  under 
the  wills  of  the  mortgagors,  setting  out  the 
devise  to  Eliza  Plenderleith,  and  submitting 
that  she  was  a  necessary  party  to  the  action. 
The  usual  foreclosure  judgment  wad  obtained 
upon  motion  for  judgment,  and,  after  a  re- 
ference and  report,  a  final  order  of  foreclo- 
sure was  made.  On  Ist  May,  1902,  James 
Maclennan  conveyed  to  George  Hamilton, 
On  2nd  May,  1902,  George  Hamilton  con- 
veyed to  the  defendant  George  B.  Smith, 
who  on  the  same  day  conveyed  by  way  of 
mortgage  to  defendant  M.  Augustus  Thomas. 
On  14th  November,  1904,  Eliza  Plenderleith 
brought  this  action  against  Smith  and  Thomas 
to  set  aside  the  foreclosure  and  for  redemp- 
tion, alleging  that  the  foreclosure  proceedings 
were  irregular  because  the  personal  represen- 
tatives of  Downey  were  not  made  parties,  and 
because  Eliza  Plenderleith,  the  plaintiff  in 
the  present  action,  was  not  a  party  to  those 
proceedings.      Maclennan    had    entered    into 
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poBsession  of  the  lot  after  the  foreclosure  as 
owner,  and  flinoe  then  the  possession  had  foI> 
lowed  the  conveyances: — Held,  the  law  laid 
down  in  Re  Martin,  26  O.  H*  465,  was  there 
held  by  the  Chancellor  that  the  joint  effect 
of  54  V.  c.  18,  B.  1,  and  56  V.  c.  20,  s.  4, 
was  to  vest  all  estates  in  the  devisees  under 
the  wills  of  persons  dying  at  any  tinw, 
whether  before  or  after  4th  May,  1891,  un- 
less the  executors  registered  a  caution  within 
a  year.  That  construction,  however,  was 
not  approved  by  the  legislature,  and  the  de- 
claratory s.  29  of  60  v.  c.  14  expressly  in- 
terpreted s.  1  of  54  V.  c.  18  as  applying  only 
to  the  estates  of  persons  dying  after  4th  May, 
1801,  and  this  interpi^tation  is  made  retro- 
spective, save  where  a  conveyance  had  been 
made  before  the  passing  of  the  declaratory 
section.  Bbth  Mr.  and  Mrs.  Plenderleith  died 
before  4th  May,  1891,  and  the  result  was, 
that  the  equity  of  redemption  was  vested 
in  their  executors  at  the  time  of  the  fore- 
closure action  and  judgment;  they  were  pro- 
perly made  defendants  as  the  owners  of  the 
equity,  and  the  present  plaintilf,  Elisa  Plen- 
derleith, the  devisee  of  her  mother,  was 
neither  a  necessary  nor  a  proper  party  to  the 
foreclosure  action.  The  other  objection  was, 
that  Downey's  personal  representatives  were 
not  necessary  parties  to  the  foreclosure  pro- 
ceedings:— Held,  the  case  was  within  s.  13 
of  c.  121,  R.  a.  O.  1897,  which  entitled  a 
surviving  mortgagee,  in  the  case  of  a  mort- 
gage or  obligation  made  or  assigned  to  two 
persons  '^jointly  and  not  in  shares,"  to  re- 
ceive the  mortgage  money  from  the  mort- 
gagor and  to  give  a  valid  discharge  of  the 
mortgage.  This  mortgage  became  the  prop- 
erty of  the  two  assignees,  "jointly  and  not  in 
shares,"  within  the  meaning  of  this  sec- 
tion, and  James  Maclennan,  the  survivor,*' 
became  entitled  as  against  the  mortgagors  to 
receive  the  money  and  to  enforce  payment' 
of  it  by  action.  It  was  true  that  the  section 
applies  only  to  securities  made  or  assigned 
after  Ist  July,  1886,  but  the  renewal  agree- 
ment was  made  after  that  date,  and  contains 
a  direct  covenant  by  the  mortgagors  with 
the  assignees  to  pay  the  mortgage  money 
and  interest  at  a  new  day,  and  this 
constitutes  a  new  **  obligation "  after  1st 
'July,  1886,  so  as  to  bring  the  case 
within  the  section.  The  statement  of  claim 
in  the  foreclosure  action  alleged  that  Mac- 
lennan and  Downey  took  and  always  held  the 
mortgage  and  the  moneys  secured  by  ft  as 
trustees.  They  being  trustees,  the  right  to 
recover  the  money  survived,  both  at  law  and 
in  equity,  upon  the  death  of  Downey,  to  his 
CO- trustee  Maclennan.  Plenderleith  v.  Smith, 
5  O.  W.  R.  753.  6  O.  W.  R.  380,  10  O.  L.  R, 
188. 

Fasrment — Evidence — Onus.l  —  Payment 
of  a  debt  must  be  proved  by  the  debtor  be- 
yond reasonable  doubt;  and  where  a  mort- 
^gor  sought  redemption,  alleging  that  he 
had  paid  $400,  which  was  in  dispute,  he 
was  held  not  to  have  satisfied  the  onus  of 
proving  the  payment.  True  v.  Burt,  2  N. 
B.  Eq.  Reps,  497. 

Rate  of  Interest  — Redemption— ^British 
insurance  company — Ontract — Law  of  Can- 
ada— ^Tender  —  Agents  —  Bill  of  exchange. 
Bradhurn  v.  Edinburgh  Life  Assurance  Co,, 
2  O.  W.  R.  253.  5  O.  L.  R.  657. 

Rate  of  Interest  —  Loan  Company — 
Pledge  of  Shares  hy  Mortgagor — Forfeiture 
— Separate  Artion.'\ — The  defendant,  having 


I 


certain  shares  in  the  plaintiff  company,  ob- 
tained a  loan  of  $600.  The  shares  were  allot- 
ted and  the  loan  granted  upon  certain  con- 
ditions, which  induded  the  payment  of  a 
membership  fee,  and  certain  monthly  dues, 
and  the  execution,  as  collateral  security,  of 
a  mortgage,  which  was  to  continue  until  the 
maturity  of  the  shares,  or  until  payment 
of  the  loan  was  made.  Under  the  by-laws  of 
the  company  the  rate  of  interest  on  loans 
was  declared  to  be  6  per  cent.,  but  under 
the  provisions  of  the  mortgage  executed  by 
the  defendant,  the  rate  of  interest  payable 
where  the  stock  payments,  dues  and  inter- 
est were  not  promptly  paid,  was  15  per 
cent. : — Held,  that,  the  defendant  having  made 
default  in  her  payments,  the  company  were 
entitled  to  payment  of  the  amount  due  them, 
with  interest  at  the  latter  rate.  The  con- 
tract of  membership  as  a  shareholder  was 
distinct  from  the  mortgage  contract,  and  was 
not  be  considered  in  the  foreclosure  suit.  If 
her  shares  were  wrongly  forfeited,  the  de- 
fendant's rights  as  a  shareholder  were  to  be 
Kought  in  a  separate  actiton,  and  afforded  no 
defence  to  the  foreclosure  suit.  Canadian 
Mutual  Loan  Co.  v.  Burns,  34  N.  S.  Reps. 
303. 

Bales  b J  MortKAffoes  nnder  Poorer  of 
Sale — Redemption  subject  to  sales — ^Addition 
of  purchasers  as  parties.  Campbell  v.  Imper- 
ial Loan  Co.  (Man.).  2  W.  L.  R.  327. 

Taic  Title  Defenee  —  Conveyance  of 
Equity  to  Purchaser  at  Taw  8al^~-^nus  of 
Proof  of  Arrears — Improvements  under  Mis- 
take of  Title.} — ^In  an  action  for  foreclosure, 
in  which  a  defendant  set  up  a  purchase  at 
a  tax  sale  prior  to  1899,  and  a  conveyance 
of  the  equity  of  redemption  from  the  mort- 
gagor, but  did  not  prove  the  regularity  of  the 
sale,  or  that  taxes  were  in  arrear,  and  relied 
upon  58  V.  c.  90,  s.  13  (0.>,  and  63  V. 
c.  108,  s.  11  (O.).  and  also  claimed  for  im- 
provements as  made  under  a  mistake  of  title : 
— Held,  following  Stevenson  v.  Tray  nor.  12 
O.  R.  804.  that  the  onus  of  proof  that  there 
were  taxes  in  arrear  for  which  land  might 
rightly  be  sold  was  upon  the  person  claiming 
under  the  sale  for  taxes,  and  had  not  been 
satisfied.  Held,  also,  that  the  words  "sales 
...  for  taxes"  in  s.  11  of  63  V.  c.  103, 
mean  sales  for  taxes  for  which  the  lands 
might  rightly  be  sold.  Held,  also,  under  the 
circumstances  here,  that  the  defendant  had 
made  no  improvements  as  under  a  mistake 
of  title — there  was  no  mistake — he  had  sim- 
ply improved  his  own  land  which  he  took 
subject  to  the  mortgage.  Hislop  v.  Joss,  22 
Ooc.  N.  144,  3  O.  li.  R.  281. 

Tmstees  —  Debenture  Mortgage — Com- 
pany— Parties — Costs — DecreeJ] — A  suit  to 
enforce  a  trust  mortgage  to  secure  deben- 
tures may  be  brought  in  the  name  of  the 
debenture  holders,  the  trustees  being  made 
defendants.  In  a  suit  by  the  holder  of  de- 
bentures to  enforce  a  trust  mortgage,  the 
trustees  made  defendants  in  the  suit  were  dis- 
allowed costs  of  a  part  of  their  answer  set- 
ting up  that  the  suit  should  have  been 
brought  in  their  name.  Form  of  decree 
adopted  in  suit  upon  debenture  mortgage. 
Shaughnessy  v.  Imperial  Trusts  Co,,  25  Occ. 
N.  07,  3  N.  B.  Eq.  5. 


V.  Fraud. 

Bnlldine  ftoelety  —  Fraudulent  misre- 
prp«jen  tat  ions  —  Rate  of  interest.     People*s 
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Building  a»d  Loan  Assn,  y.  iSftankyy,  1  O.  W* 
R.  399.  469,  572,  592,  2  O.  W.  R.  122. 


_  J — ^Facts  establishing  genuineness 
— Want  of  independent  advice — ^Reduction  of 
amount-^Gbsts  of  action  —  Counterclaim — 
Promissory  note.  Mal(^lni9on  v.  Molcolmson, 
S  O,  W.  R.  324. 


—  Acceptance  —  Estoppel  — 
Findings  of  JuryT] — 'In  an  action  to  foreclose 
a  mortgage  one  of  the  chief  grounds  of  de- 
fence was  that  the  amount  claimed  had  been 
placed  by  the  detendant  in  the  hands  of  M., 
a  solicitor,  to  be  paid  over  to  the  plaintiff, 
and  that  the  plaintiff,  after  notice  of  such 
payment,  induced  the  defendant  to  believe 
mat  he  accepted  such  payment  as  a  payment 
to  himself,  and  that  the  plaintiff,  after  such 
notice,  by  failing  to  press  for  payment,  pre- 
vented the  defendant  from  recovering  the 
amount  from  M.,  who  had  become  insolvent 
and  unable  to  pay.  The  jury  found  in  an- 
swers to  questions  submitted:  (2)  that  the 
plaintiff  by  his  conduct,  after  thel  payment  to 
M.,  led  the  defendant  to  reasonably  believe 
that  said  payment  was  regarded  and  accepted 
as  a  payment  to  himself ;  but  (5)  that  the  po- 
sition of  the  defendant,  in  consequence  of  such 
belief,  was  not  changed  for  the  worse.  The 
trial  Judge,  notwithstanding  the  fifth  finding, 
ordered  judgment  to  be  entered  for  defendant 
with  costs: — Held,  that  a  letter  written  by 
the  plaintiff  to  the  defendant  did  not  support 
the  fifth  finding  of  the  jury,  and  that  the  find- 
ing must  be  set  aside.  2.  That  the  fifth  find- 
ing, even  if  supported  by  the  evidence,  was 
insufficient  to  complete  an  estoppel.  3.  That 
to  shew  detriment  to  the  defendant,  it  would 
be  necessary  to  shew  that  the  money  was  in 
the  hands  of  M.  at  the  time,  and  that  the  de- 
fendant, but  for  the  letter  written  by  vthe 
plaintiff,  would  have  taken  measures  lilcely 
to  secure  payment.  Cameron  v.  McDonaldj 
33  N.  S.  Reps.  460. 


VI.  Interest. 

Due  —  Waiver  or  Dispensation 
of  Tender  —  Rate  of  Interest  Post  Diem — 
Costs. 1 — ^Prior  to  the  maturity  of  a  mortgage, 
the  mortgagor's  solicitor  wrote  to  the  mort- 
gagee's solicitor,  that  if  he  would  call  at  the 
former's  office  he  could  have  the  principal 
and  interest  due,  amounting  to  $396.48,  and, 
on  the  mortgagee's  solicitor  failing  to  call,  he 
wrote  to  the  mortgagee  that  he  was  prepared 
to  pay  the  said  sum:  this  was  answered  by 
the  mortgagee's  solicitor  sending  a  statement 
claiming,  in  addition,  certain  disputed  costs: 
— ^Held,  that  what  took  place  did  not  amount 
to  a  waiver  or  dispensation  of  a  tender  of  the 
amount  due  under  the  mortgage.  The  pay- 
ment of  the  principal  money  was  to  be  made 
at  the  expiration  of  a  named  period,  with  in- 
terest at  a  Kpwified  rate,  as  well  before  as 
after  maturity,  until  the  said  principal  was 
fully  paid  and  satisfied: — Held,  that  the  in- 
terest at  the  rate  specified  was  payable  after 
as  well  as  before  the  expiration  of  puch 
period.  People's  Loan  and  Deposit  Co.  v. 
Grant,  18  S.  C.  R.  262,  distinguished.  In  an 
action  for  redemption  brought  by  the  mort- 
gagor, in  which  a  tender  was  set  up,  the 
judigment  was  for  a  reference  to  a  Master 
to  ascertain  the  amount  due,  to  make  all 
necessary  inquiries  for  redemption  or  fore- 
closure, and  to  report :  the  provision  for  costs 


being  that  if  the  mortgagor  had  made  default 
in  payment  of  the  amount,  if  any,  found  to 
be  due,  he  should  pay  the  costs;  and,  if  no 
greater  sum  than  $396.48  were  found  to  be 
due,  the  defendant  should  pay  the  costs. 
Further  dii^ctions  were  not  reserved;  nor 
were  thei*e  any  further  directions  as  to  costs : 
— ^Held.  that  the  defendant  was  entitled  to  the 
costs  of  the  action.  Judgment  in  22  Occ.  N. 
28,  3  O.  L.  R.  26,  varied.  Middleton  v.  Scott, 
22  Occ.  N.  369.  4  O.  L.  R.  459. 

Building  ftoeietj  —  Monthly  Payments 
— Maturity  of  Shares — Depreciation  —  Dis- 
charge  —  Novation  —  Interest — Premium.! 
— The  plaintiff  became  a  member  of,  and 
mortgaged  his  land  to,  a  building  societv  in- 
corporated under  R.  S.  O.  1887  c.  169,  as 
collateral  security  for  repayment  of  the  value 
of  his  stock,  which  had  been  advanced  to 
him,  which  stock  he  covenanted  to  assign 
forthwith  to  the  company,  and  to  repay  its 
par  value  in  96  monthly  payments,  "as  per 
rules,  etc.,  of  the  companv;"  and  he  signed 
96  promissory  notes,  which  included  interest 
at  6  per  cent,  and  40  cents  per  share  per 
month,  bonus  or  premium.  Afterwards  the 
compan;r  sold  out  to  another  company,  and 
the  plamtiff  accepted  shares  in  the  latter  in 
lieu  of  his  shares  in  the  former,  contracting 
at  the  same  time  to  observe  the  by-laws  of 
the  latter  company,  one  of  which  provided 
that  "the  monthlv  dues  under  mortgages  must 
continue  to  be  paid  until  maturity  of  the 
pledged  shares."  Having  paid  the  96  notes, 
he  claimed  a  discharge.  Owing  to  a  depre- 
ciation in  the  value  of  the  assets  of  the  ven- 
dor company,  38  per  cent,  was  deducted  from 
the  amount  credited  on  the  plaintiff's  shares, 
and  a  discharge  was  refused: — <Held,  that 
there  had  been  a  complete  novation  and 
change  of  membership  by  the  plaintiff  from 
one  company  to  the  other;  and  the  plaintiff 
was  not  entitled  to  a  discharge  till  he  had 
paid  his  proportion  of  the  deficiency  arising 
from  the  depreciation.  2.  That  R.  S.  O.  c. 
127.  s.  3,  relating  to  interest  on  mortgages, 
and  embodied  in  R.  S.  O.  1897  c.  205,  s.  21, 
had  no  application  to  this  mortgage;  and 
moreover  the  rate  of  interest  was  only  6  per 
cent.,  the  bonus  (authorized  by  R.  S.  O.  1887 
e.  169,  s.  38).  not  being  considered  to  be  in- 
terest. Lee  v.  Canadian  Mutual  L.  and  I. 
Co..  22  Occ.  N.  60,  3  O.  L.  R.  191,  2  O.  W. 
R.  370,  5  O.  L.  R.  471. 

Building:  flN>ciety — Payment  by  monthly 
instalments — Loan  on  shares-— Mortgage  as 
collateral  security — Rate  of  interest — ^Fines 
— 'Rules  of  society  —  Insurance  moneys  re- 
ceived by  mortgagees — ^Appropriation.  Home 
Building  and  Savings  Assn.  v.  Williams,  ,5 
O.  W.  R.  643. 

Cona  true  lion  —  Interest.l — ^The  proviso 
for  pasnnent  in  a  mortgage,  given  to  secure 
an  indebtedness,  provided  for  the  payment  of 
"said  overdrawn  account  and  all  promissory 
notes  or  bills  of  exchange  (and  interest  upon 
the  same)  then  due  and  payable:" — Held, 
that  the  overdrawn  account  was  made  charge- 
able with  interest.  Bank  of  Montreal  v. 
Dunlop.  22  Occ.  N.  327,  2  N.  B.  Eq.  Reps. 
388. 

Default   of  Fasnnent   of  Interest  — 

Possession.     Cot4  v.   Meloche,  1   O.   W.   R. 
802. 

Rate  of  —  Payment  hy  Instalments.^ — A 
mortgage  given  to  secure  payment  of  $20,000 


1M7 


XOETGAOE. 


1048 


with  interest  at  nine  per  cent.,  payable  half 
yearly,  contained  these  provisoes:  ^'Provided 
that  on  default  of  payment  for  two  months 
of  any  portion  of  the  money  hereby  secured 
the  whole  of  the  instalments  hereby  secured 
shall  become  payable.  Provided  that  on  de- 
fault of  payment  of  any  of  the  instalments 
hereby  secured,  or  insurance,  or  any  part 
thereof,  at  the  times  provided,  interest  at  the 
rate  above  mentioned  shall  be  paid  on  all 
sums  so  in  arrear,  and  also  on  the  interest 
by  this  proviso  secured  at  the  end  of  every 
half  year  that  the  same  shall  be  unpaid:" — 
Held,  reversing  the  judgment  in  20  A.  R. 
232,  19  Occ.  N.  210,  that  the  principal  sum 
of  $20,000.  becoming  due  for  non-payment 
under  the  first  of  the  above  provisoes,  was 
not  an  instalment  in  arrear  under  the  second, 
on  which  the  mortgagees  were  entitled  to  in- 
terest at  the  rate  of  nine  per  cent,  per  an- 
num. Biggs  v.  Freehold  Loan  and  Savings 
fo.,  21  Occ  N.  222,  31  S.  C.  R.  136. 


VII.  Sale  undeb  Power. 

Action  to  Eaf oree  bj  8alo — Parties — 
Mortgagees— Separate  advances — ^Mortgagor 
— Administrator.  Fom  v.  Klein,  1  O.  W.  R. 
172. 

XVvdulent  Soheme  —  Subsequent  Pur- 
chase for  Value — Exchange  of  Lands— Con- 
structive Notice — Redemption — Costs,]  —  A 
mortgagee  of  land  made  a  colourable  sale  of 
the  land,  under  the  pretended  exercise  of  the 
power  of  sale,  to  D.,  who  conveyed  to  the 
mortgagee's  wife,  who  conveyed  to  B.,  receiv- 
ing in  exchange  a  conveyance  of  another  lot. 
The  solicitor  who  acted  for  the  mortgagee  in 
the  sale  proceedings  and  drew  the  convey- 
ances to  D.  and  the  mortgagee's  wife,  also 
acted  for  B.  in  drawing  the  deed  of  the 
lot  conveyed  by  her  in  exchange,  but 
there  was  nothing  to  shew  that  he  had 
been  instructed  to  examine  the  title  of  the 
mortgaged  land  on  behalf  of  B. : — Held,  that 
Bl.  was  not  affected  with  notice  of  anything 
the  solicitor  knew,  but  that  knowledge  of  the 
contents  of  the  conveyances  and  of  other 
facts  from  which  a  Court  of  equity  would 
infer  that  there  had  not  been  an  actual  bona 
fide  exercise  of  the  power,  should  be  imputed 
to  B.,  whose  husband  acted  as  her  agent  and 
was  aware  of  the  facts,  and  thus  she  had 
sufficient  notice  of  the  plaintifiTs  right  as 
owner  of  the  equity  to  prevent  her  from 
claiming  the  property  free  from  it.  Rose  v. 
Peterkin,  13  S.  C.  R.  677,  followed.  2.  The 
conveyances  to  D.  and  the  mortgagee's  wife 
operated  to  vest  the  legal  estate  in  the  latter, 
and  she  could  exercise  the  power  of  sale, 
which  had  not  been  exhausted.  Henderson 
V.  Astwood.  [1894]  A.  0.  150,  followed.  3. 
The  conveyance  to  B.  (being  only  a  quit 
claim  deed)  could  not  be  treated  as  an  exer- 
cise of  the  power  of  sale  because  it  did  not 
purport  to  grant  the  whole  estate  in  mort- 
gage, but  only  the  interest  of  the  grantor, 
which  was  really  only  that  of  a  mortgaget;. 
4.  The  i>ower  of  sale  cannot  be  properly  exer- 
cised by  the  mortgagee  accepting  other  pro- 
perty in  exchange,  unless  there  is  no  value 
in  tne  equity.  Smith  v.  Spears,  22  O.  R. 
286.  explained  and  distinguished.  5.  BL  was 
entitled,  on  being  redeemed,  to  add  to  her 
claim  the  costs  of  the  sale  proceedings  up 
to  but  not  including  nor  beyond  the  convey- 
ance to  D,.  and  (following  Harvev  v.  Teb- 
butt,  1  J.  &  W.  197)  the  costs  of  the  action 


!  so  far  as  it  was  for  redemption  only,  but 
'  she  should  pay  the  plaintift'  the  costs  oc- 
casioned to  him  by  her  resisting  the  claim  to 
redeem,  to  be  set  off;  and  the  mortgagee 
should  pay  the  costs  of  the  plaintiff  and  of 
B.  Winters  v.  MoKinistery,  22  Occ.  N.  213, 
23  Occ.  N.  54,  14  Man.  L.  R.  294. 

Interest  on  Interest  —  Accruing  after 
Maturity  of  Principal — Construction  of  Pro- 
viso.'^— -A  mortgage  contained  the  following 
proviso:  "Provided  this  mortgage  to  be  void 
on  payment  of  $5,000  with  interest  from  the 
date  hereof  at  the  rate  of  8  per  cent,  per 
annum  as  follows:  The  said  principal  sum 
at  the  expiration  of  one  year  from  the  date 
hereof,  and  the  interest  at  the  rate  afore- 
said on  the  principal  mone^  from  time  to 
time  remaining  unpaid  nntil  the  whole  of 
same  is  satisfied,  and  as  well  after  as  before 
maturity  thereof,  quarterly  on  each  and  every 
12th  day  of  November,  February,  May,  and 
August  nereafter,  the  first  of  such  payments 
of  interest  to  be  due  and  made  on  the  12th 
day  of  November  next;  it  being  agreed  and 
understood  that  in  the  event. of  said  interest 
not  being  punctually  paid,  the  amount  of 
same  shall  bear  interest  at  the  said  rate  from 
the  date  of  its  maturity  until  paid  in  like 
manner  as  if  it  were  part  of  the  principal, 
but  this  proviso  shall  not  entitle  the  said 
mortgagor  to  any  extension  of  time  for  pay- 
ment of  the  interest  on  the  said  princiiMj 
sum  beyond  the  date  hereinbefore  provided 
for  payment  of  the  same:" — ^Held,  that  the 
proviso,  taken  as  a  whole,  did  not  entitle 
plaintiffs  to  any  interest  upon  interest  which 
accrued  after  maturity  of  the  principal  money. 
It  is  clearly  deducible  from  the  authorities 
that,  where  a  claim  is  made  to  convert  in- 
terest into  capital,  the  intention  of  the  par- 
ties should  be  indicated  by  clear  and  unam- 
biguous language,  and,  no  such  intention  was 
indicated  in  this  case,  except  as  to  interest 
accruing  during  one  year. '  See  St  John  v. 
Rykert,  10  S.  C.  R.  278,  at  p.  288;  Blythe- 
wood,  4th  ed..  vol.  3.  p.  895,  and  precedents, 
p.  1131 ;  Am.  and  Eng.  EMcyc.  of  Law,  2nd 
ed.,  vol.  16,  p.  1073;  Coote  on  Mortgages, 
7th  ed.,  p.  llol.  Appeal  allowed  with  costs, 
and  the  report  amended  by  striking  out  all 
allowances  for  interest  on  interest  which  has 
accrued  since  maturity  of  principal.  Im- 
perial Trusts  Co.  v.  New  York  Security  and 
Trust  Co.,  5  O.  W.  R.  213.  10  O.  L.  R.  288. 

Notioe  —  Sufficiencif  —  Service — Persons 
Entitled  —  Agent — Registration — Statutes."] 
— ^A  notice  of  sale  under  the  power  in  a 
mortgage  was  addressed  to  the  mortgagor, 
then  resident  abroad.  G.  A.  M.  (as  his  agent), 
E.  M.  and  W.  M.,  J.  M.  and  J.  A.,  and  said : 
"I,  C.  W.,  hereby  give  yon  notice,"  etc.  It 
was  dated,  and  signed  by  the  solicitor  for 
the  mortgagee : — Held,  that  on  its  face  it  was 
a  suflficient  notice: — ^Held,  that  service  of  it 
was  eiffective  where  made  upon  and  accepted 
by  G.  A.  M.,  who  acted  generally  as  agent  of 
the  mortgagor,  who  was  abroad,  and  who  re- 
ceived the  notice  from  G.  A.  M.  and  never 
made  any  objection  to  it.  J.  M.  and  J.  A. 
were  subsequent  mortgagees  who  had  assigned 
their  mortgages  to  G.  A.  M.,  who  accepted 
service  of  it  for  them,  saying  in  his  accept- 
ance that  he  was  the  assignee  of  their  mort- 
gages. The  assignment  to  him  was  not  re- 
gistered : — Held,  that  J.  M.  and  J.  A.  were 
not  entitled  to  notice.  The  notice  was  not 
served  upon  E.  M.  and  W.  M.,  but  the  e^- 
dence  shewed  that  their  mortgage  was  paid 
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and  satisfied  :^— Held,  that  they  were  not  en- 
titled to  notice: — Held,  also,  that  the  notice 
was  a  good  notice  to  G.  A,  M.  in  respect  to 
all  claims  that  he  might  have  or  profess  to 
have  in  the  matter: — Held,  lastly,  that,  ow- 
ing to  the  provisions  of  s.  8  of  63  V.  c.  19, 
the  provisions  of  s.-s.  5  of  s.  6  of  62  V.  (2) 
c.  16,  jproviding  for  registration  of  notice  of 
sale,  did  not  apply  to  this  case;  here  the  sale 
was  *'  effected "  ^rior  to  the  Ist  January, 
1900,  and  the  conveyance  when  drawn  would 
be  "  in  pursuance "  of  that  sale.  Fenwick 
V.  Whittoam,  21  Occ.  N.  122,  1  O.  L.  R.  24. 

Payment — Agent  of  Mortgagee  Advancing 
Money  to  Make  up  Interest  Unpaid — Dual 
Character  of  Agent — Question  whether  Ad- 
vance Made  on  Behalf  of  Persons  Liable  for 
Interest.] — Plaintiff,  residing  in  Ireland,  was 
first  mortgagee  of  a  property  upon  which  de- 
fendant held  a  second  mortgage.  Mr.  Frank 
Cayley  acted  as  agent  for  plaintiff  in  invest- 
ing her  money  in  a  first  mortgage  upon  this 
property.  He  also  acted  as  agent  for  the 
owners  of  the  equity  of  redemption  in  collect- 
ing the  rentals  of  the  property  until  July, 
1904.  Since  that  time  he  collected  these 
rentals  as  agent  for  plaintiff,  qu&  mortgagee 
in  possession.  The  rentals  received  having 
proved  insufficient,  after  satisfying  such 
charges  upon  them  as  taxes,  outlays  for  re- 
pairs, etc.,  to  pay  plaintiff's  interest  in  full, 
Mr.  Cayley  from  time  to  time  advanced  out 
of  his  own  moneys,  the  sum  required  to  make 
up  the  deficiency.  Thus  he  remitted  to  plain- 
tiff half-yearly  the  full  amount  of  the  inter- 
est accrued  upon  her  mortgage  during  the 
previous  six  months.  Plaintiff  asserted  that 
this  amount  was  still  due  and  owing  as  ar- 
rears of  interest  upon  her  mortgage;  defen- 
dant insisted  that  Mr.  Cayley's  payments 
satisfied  and  extinguished  plaintiff's  claim 
for  interest,  and  that  only  the  principal 
moneys,  were  outstanding:  —  Held,  that  the 
advances  made  by  Mt.  Cayley  were  never 
intended  to  be  payments  in  satisfaction  of 
plaintiff's  claim  for  interest  upon  her  mort- 
gage, or  to  discharge  the  mortgaged  premises 
therefrom.  The  facts  do  not  bring  the  pre- 
sent case  within  Williamson  v.  Goold,  1  Bing. 
171,  and  Carroll  v.  Goold,  ib.  190,  so  much 
relied  on  by  Mr.  Denton.  There  the  circum- 
stances pointed  clearly  to  payment  in  satis- 
faction bein^  intended  by  the  person  who 
made  it.  Simpson  v.  Eggington,  10  Ex.  845, 
followed.  Appeal  allowed  with  costs  here  and 
below.  Glascott  v.  Cameron,  6  O.  W.  R.  36, 
10  O.  L.  R.  399. 

Fajnnent  into  Oonrt  of  Snrplns — Com- 
peting Claimants  of  Fund^-Costs,] — ^A  mort- 
gage sale  under  power  yielded  a  surplus  of 
$320.29,  out  of  which  the  mortgagee  applied 
to  pai^  into  Court  $246.89,  being  the  amount 
of  a  judgment  against  the  mortgagor,  which 
the  judgment  creditor  sought  hj  suit  to  have 
paid  out  of  the  surplus  as  against  the  owner 
of  the  equity  of  redemption  in  the  mortgage: 
— ^Held,  that,  on  the  mortgagee  paying  into 
Court  the  whole  surplus,  less  the  costs  of  his 
appearance  and  application,  his  nam^  should 
be  struck  out  of  the  suit.  Boyne  v.  Robin- 
son, 25  Occ.  N.  75,  3  N.  B.  Eq.  57. 

Payment  of  Arroam — Acceleration,} — 
The  effect  of  the  acceleration  clause,  No.  16, 
schedule  B.,  of  the  Act  respecting  Short 
Forms  of  Mortgages,  R.  S.  O.  1897  c.  126, 
is  to  give  a  right  in  every  case  to  the  mort- 
gagor, his  heirs  and  assigns,  to  pay  all  ar- 
rears and  lawful  charges,  and  the  mortgagee 


has  then  no  right  to  take  further  proceedings, 
except  when  a  judgment  has  been  recovered. 
The  plaintiff,  as  assignee  of  the  mortgagor, 
was  entitled  to  restrain  proceedings  under 
the  power  of  sale  in  the  mortgage,  upon  pay- 
ment of  arrears  of  interest  and  costs,  the 
principal  not  being  due  except  under  the  ac- 
celeration clause.  Robertson  v.  Hetherington, 
8  C.  li.  T.  Occ.  N.  141,  distinguished.  Todd 
V.  Linklater,  21  Occ.  N.  184,  1  O.  L.  R.  103. 

Pretended  Sale  —  Fraud  —  Purchasers 
for  Value  toithout  Notice  —  Knowledge  of 
Agent  —  Redemption  —  Acts  of  Parties  to 
Fraud — Damage  by.]  —  On  an  appeal  from 
the  judgment  of  Meredith,  C.J.,  2  O.  L.  R.n 
134,  21  Occ.  N.  438:— Held,  that  the  defen- 
dant D.  was  not  personally  liable,  as  he  com- 
mitted no  wrong  in  taking  the  assignment 
of  the  mortgage,  and  in  exercising  the  power 
of  sale  wrought  no  change  in  the  plaintiffs' 
rights,  as  the  property  in  the  hands  of  H., 
the  purchaser,  who  became  trustee  for  R., 
was  redeemable  unaffected  by  the  sale.  But 
the  defendant  H.  was  personally  liable,  as 
he  was  possessed  of  the  legal  title  and  had 
the  legal  power  and  control,  and  it  was  his 
sale  and  his  act  that  prejudiced  the  plaintiff. 
Judgment  below  varied.  Smith  v.  Hunt,  22 
Occ.  N.  429.  4  O.  L.  R.  653,  1  O.  W.  R.  598, 
798. 

Pnroliase  Money  —  Default — Deficiency 
— ^Monev  in  Court— -Payment  out.  CampbeU 
V.  Croil,  6  O.  W.  R.  983. 

Sale  on  Credit  not  Carried  Ont — Re- 
moval of  Building  from  Land^InabiUty  to 
Reconvey  Property/  in  Original  Condition — 
Liability  of  Mortgagee  to  Account  for  Price, 
though  not  Paid  —  Possession  —  Rents  and 
Profits.] — ^Action  on  a  covenant  by  defend- 
ant for  the  payment  of  $700  and  interest, 
contained  in  a  chattel  mortgage  from  him  Uu 
plaintiff.  Defendant  sets  up  in  answer  to 
plaintiff's  claim  that  the  chattel  mortgage 
was  given  as  collateral  security  to  a  mort- 
gage on  a  cheese  factory  and  the  land  on 
which  it  stood,  which  he  had  given  to  plain- 
tiff, and  on  which  there  remained  due  the 
$700  secured  by  the  chattel  mortgage;  that 
plaintiff  took  possession  of  the  property 
covered  by  both  mortgages  and  sold  it  on  7th 
August,  1902,  under  the  power  of  sale,  which 
the  mortgages  contained,  to  Alvin  \V.  Mit- 
chell, for  $750;  that  Mitchell  subsequently 
sold  the  property  for  $1,000;  that  the  ma- 
chinery contained  in  the  factory  was  immedi- 
ately removed  by  Mitchell  or  his  grantee ; 
that  the  factory  was  dismantled  by  MitchelU 
and  "removed  piecemeal  several  miles  from 
the  original  location:"  and  that  plaintiff,  by 
these  llealings  with  the  mortgaged  property, 
"was  estopped  from  proceeding  with  an  ac- 
tion on  the  covenant!*'  Mitchell  never  com- 
pleted the  purchase  nor  paid  anything  on  ac- 
count of  either  purchase  money  or  interest, 
and  the  factory  remained  closed  and  unused 
until  it  was  taken  down :  —  Held,  in  an 
alteration  of  the  character  or  condition  of 
the  mortgaged  estate,  where  the  mortgagee 
was  in  a  position  to  reconvey  the  whole  of 
the  land  itself,  that  there  was  no  good  rea- 
son why  he  should  not  be  entitled  to  recover 
the  mortgage  money  after  deducting  from  it 
what  may  be  sufficient  to  compensate  the 
mortgagor  for  the  injury  done  to  the  mort- 
gaged property  by  the  wrongful  act  or  de- 
fault. Reference  to  Munsen  v.  Hauss.  22  Gj. 
279: — Held,  that  plaintiff  was  bound  to  ac- 
count for  the  whole  of  the  purchase  price 
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which  was  to  have  b^n  paid  by  Mitchell. 
Plaintiff  was  not  entitled,  according  to  the 
terms  of  the  powers,  to  sell  on  cridit,  but 
a  sale  made  by  a  mortgagee  on  credit,  if  a 
real  sale,  is,  according  to  the  decided  cases, 
a  valid  exercise,  of  the  iK>wer,  if  the  mort- 
gagee stands  ready  to  account  to  the  mort- 
gagor for  the  price  as  so  much  money  re- 
ceived by  him  in  cash :  Thurlaw  v.  Mackeson, 
L.  R.  4  Q.  B.  97.  Judgment  should  be  entered 
for  plaintiff  for  the  mortgage  money  and  in- 
terest (including  the  costs  of  exercising  the 
power  of  sale,  which  could  be  taxed  if  de- 
fendant so  desired),  leas  the  amount  of  Mit- 
chell's purchase  money  ($750),  treating  it 
as  a  sum  received  on  7th  August,  1902. 

Sale  under  Jndsment  —  Purchase  by  a 
defendant — Vesting  orders — Rescission — Re- 
ference as  to  title  and  accounts— Agreement 
—  Ascertainment  of  amount  due  —  Oosts. 
Campbell  v.  Croil,  3  O.  W.  R.  862. 

Serriee  of  Notioe — Fraudulent  Scheme — 
Exchange-^Notice  by  Solicitor*8  Knowledge.^ 
— ^In  April,  1900,  plaintiff  mortgaged  land  to 
defendant  McK.  to  secure  $140'  and  interest ; 
the  whole  to  become  due  in  the  following  De- 
cember.   The  mortgage  provided  for  sale  on 
one   month's   notice,    after   one   month's   de- 
fault.   Shortly  after  the  mortgage  was  made, 
plaintiff  paid   McK.   $2.50  for  interest.    In 
January,    1901,  plaintiff    left    the    province, 
and  returned  m  August,   1901.     Until  two 
weeks  before  leaving,  plaintiff  lived  on  the 
mortgaged  land.     Shortly  after  plaintiff  left, 
his  brother  paid  McK.  $32  on  the  mortgage. 
About  25th  February,  1901,  McK.  took  pro- 
ceedings to  sell  under  the  power  of  sale;  a 
notice  of  intention  to  sell   was  fastened  to 
the  door  of  the  house  on  the  property,  but 
not  served  on  plaintiff  personally.    The  pro- 
perty was  advertised  for  sale  by  auction  on 
9th  April,  1901.     Before  the  sale  McK.  ar- 
ranged with  D.  to  bid  as  if  for  himself,  but 
in  reality  for  McK.     D.  bid,  and  the  property 
was  knocked  down  to  him.     A  deed^  purport- 
ing to  be  in  pursuance  of  the  power  of  sale, 
was  executed  by  McK.   to  D.,   for  the  ex- 
pressed   consideration    of   $195,    and   a   quit 
claim  deed  by  D.  to  McK.'s  wife,  for  the  ex- 
pressed  consideration    of   $200.    McK.   paid 
for  the  drawing  of  both  deeds;  D.  was  paid 
$5,  but  otherwise  no  money  was  paid  by  or 
to  him.    Afterwards  an  exchange  of  proper- 
ties was  effected  with  one  B.,  McK.'s  wife 
executinfif  a  quit  claim  of  the  plaintiffs  land 
in  favour  of  B. : — Hfeld,  that  the  pretended 
sale  to  D.  and  the  deed  by  D.  to  McK.'s  wife 
were   in   pursuance  of  a  fraudulent  scheme 
by  McK.  to  become  the  owner  of  plaintiff's 
land    for    much    less    than   it    was    worth, 
and  the  sale  was  declared  void.    2.  That  the 
service  of  the  notice  of  sale  was  good.    3.  It 
was  contended  that  B.  had  notice  of  the  fraud 
by  having  employed  the  same  solicitor  who 
had  conducted  the  sale  proceedings :  —  Held, 
that  there  was  no  presumption  that  the  so- 
licitor would  communicate  his  knowledge  to 
Bl,  as  it  would  be  against  his  interest  to  tell. 
4.  The  fact  that  on  the  day  of  the  alleged 
mortgaged  sale,  B.  found  that  the  mortgagee 
or  his  wife  claimed   to  absolutely  own  the 
land,  was  notice  enough  to  put  B.  on  inquiry.  • 
As  she  did  not  make  such  inquiry,  she  could 
not  avail  herself  of  her  ignorance.     The  best 
position  she  could  bold  was  that  of  an  as- 
signee of  the  mortgage.     5.  A  power  of  s»«i« 
could  not  be  exercised  by  an  exchange  of  the 
land  instead  of  by  a  sale  for  a  price.    Smith 


V.    Spears,    22   O.    R.    286,   dissented   from. 
Winters  v.  McKinistrjf,  22  Occ.  N.  213. 

Short  Forms  Act — Hale  ufithout  Notice,] 
— The  insertion  of  the  word  *' calendar"  be- 
fore the  word  ''  month  "  in  the  words  given  in 
column  one,  number  13,  of  the  second  schedule 
to  the  Short  Forms  Act,  R.  S.  M.  1902  c.  157, 
does  not  prevent  the  mortgagee  getting  th^ 
benefit  of  the  wording  of  the  corresponding 
long  form,  and,  where  the  words  of  the  idiort 
form  above  referred  to  were  followed  by  the 
words  "  Should  default  be  made  for  ^two 
months  a  sale  or  lease  may  be  made  hereunder 
without  notice :" — ^Held,  that  these  words  were 
effectual  to  enable  the  mortgagee  to  make  a 
valid  sate  and  conveyance  of  the  whole  estate 
mortgaged,  without  giving  any  notice  what- 
ever of  his  intention  to  do  so.  In  re  (/ofler, 
23  Occ.  N.  289,  14  Man.  L.  R.  485. 

Surplus  Proeeeds — Distribution — Priori- 
ties— ^Receiver — Second  mortgagee — Claim  of 
receiver — ^Reference — Report— Order  of  Judge 
—  Res  judicata  —  Elstoppel.  Miltoy  v.  Mc- 
Clive,  5  O.  W.  R.  799,  6  O.  W.  R.  800. 

Temder  of  Mortease  MoAoy  —  Place 
and  Time  of.] — The  defendants  under  a  power 
of  sale  in  a  mortgage  advertised  a  sale  of 
lands  near  Kincaidine,  to  take  place  there 
on  the  19th  January.  On  the  17th  January, 
at  eleven  a.m.,  the  mortgagor  telegraphed  to 
the  defendants  at  Toronto  asking  amount  re- 
quired to  pay  mortgage,  to  which  the  defend- 
ants telegraphed  a  reply.  At  ten  a.m.  on  the 
19th  January  the  defendants  received  at 
Toronto  lli)^  i^mount  named  but,  in  accord- 
ance with  their  office  procedure,  the  accoun- 
tant was  not  aware  of  this  till  about  eleven 
a.m.,  when,  knowing  the  property  was  up  for 
sale,  he  telegraphed  and  telephoned  the  face 
to  Kincardine.  The  sale  had,  however,  been 
made  a  few  minutes  before  to  the  plaintiff. 
The  defendants  then  returned  the  money  to 
the  mortgagor: — Held,  that  the  plaintiff  was 
entitled  to  specific  performance,  for  the  mort- 
gagor had  not  tendered  the  amount  at  such  a 
reasonable  time  before  the  sale  as  to  make  it 
obligatory  to  receive  it  as  payment.  Oentles 
V.  Canada  Permanent  and  Western  Canada 
Mortgage  Corporation,  21  Occ.  N.  143,  32  O. 
R.  428. 


VIII.  Subsequent  Inguubrancbs. 

Collateral  Seonrit  j — Release — Discharge 
of  Mortgage — Rights  of  Second  Mortgagees- 
Principal  and  Surety — Priorities.] — A  mort- 
gage, made  to  the  plaintiffs,  by  a  married 
woman,  whose  husband  was  a  par^,  but  did 
not  join  in  the  covenants,  was  given  as  colla- 
teral security  for  the  payment  of  certain 
promissory  notes  made  by  the  husband  and 
wife  to  secure  the  husband's  indebtedness. 
Further  liabilities  were  incurred  by  the  hus- 
band and  payments  made  on  account,  and  sub- 
sequently the  whole  indebtedness  was  ad- 
justed, the  plaintiffs  taking  the  notes  of  the 
husband  alone,  maturing  at  several  future 
dates,  in  substitution  of  the  original  notes, 
which  the  plaintiffs  agreed  to  cancel  and 
deliver  up: — Held,  that  the  effect  of  what 
took  place  was  to  extinguish  the  liability  on 
the  notes  secured  by  the  mortgage,  and  there- 
fore the  mortgage  itself  given  as  collateral 
security  therefor,  and  which  enured  to  the 
benefit  of  the  holders  of  a  second  mortgage 
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also  given  by  the  husbsmd  and  wife,  and 
that  the  rights  so  acquired  were  not  afifected 
by  an  agreement  subsequently  entered  into 
between  the  wife  and  the  plaintiffs  that  the 
plaintiff'  mortgsge  should  be  considered  as 
still  subsisting.  Waterous  Engine  Works  Co, 
V.  Livingston,  24  Occ,  N.  338,  7  O.  L.  R.  740, 
3  O.  W.  R.  670, 

Exeoution.  Creditors  —  8ale — Surplus — 
Collateral  Seourity.]  —  Execution  creditors, 
though  they  probably  cannot  sell  under  their 
writs  the  interest  of  their  execution  debtor 
in  land  subject-  to  more  than  one  mortgage 
made  by  him,  are  nevertheless  incumbrancers 
upon  that  interest,  and  upon  the  proceeds 
thereof  in  the  event  of  a  sale  of  the  land  by  a 
mortgagee,  and  entitled  to  payment  thereout 
according  to  priority.  X  mortgagee  who  sells 
the  land  and  pays  off  an  incumbrancer  who 
holds,  to  his  knowledge,  collateral  security, 
must  take  over  that  collateral  security  for  ttie 
benefit  of  execution  creditors,  and  is  liable  to 
them  for  the  value  thereof  if  he  fails  to  do  so. 
Judgment  of  a  Divisional  Court,  31  O.  R.  552, 
20  Occ.  N.  66,  affirmed ;  Maclennan  J.A.,  dis- 
senting. Glover  v.  Southern  Loan  and  Sav- 
ings Co.,  21  Occ  N.  105,  1  O.  L.  R.  59. 

Priorities  —  Payment  by  Sale  of  Other 
Property  —  Improvements  —  Security,]  — 
Action  for  a  declaration  of  hypothec  of  im- 
movables. The  defendant  moved  for  security 
that  the  immovables  should  be  sold  for  an 
amount  sufficient  to  pay  him  the  whole  of  his 
claim,  which  he  alleged  was  prior  to  the 
claim  of  the  plaintiff,  and  that  his  hypothec 
was  also  prior.  The  plaintiff  replied  that  the 
defendant  had  been  paid  his  privileged  or  prior 
claim  by  the  sale  of  other  immovables  hypo- 
thecated for  the  same  debt.  The  defendant 
rejoined  that  he  had  not  been  paid  his  entire 
debt,  and  that  a  certain  sum  received  by  him 
had  been  expended  in  improvements  on  the 
property.  The  plaintiff  denied  the  improve- 
ments, and  alleged  that,  in  any  event,  they 
were  off-set  by  the  rents  and  profits.  Finally. 
the  defendant  denied  the  off-set: — Held,  that 
the  defendant  had  not  proved  his  improve- 
ments; that  he  had  received  from  the  sale  of 
the  other  immovables  a  sum  exceeding  his 
claim;    that   his   debt    was   therefore   extin- 

Siished,  and  he  was  not  entitled  to  security. 
esjardins  v.  Bastien,  4  Q.  P.  R.  264. 

Bemts  and  IhfoUta— Collateral  Indebted- 
ness—Appropriation of  ReoeipU.] — ^A  mort- 
gagee, in  receipl  of  the  rents  and  profits  of 
the  mortgaged  premises,  from  time  to  time 
sold  goods  to  the  mortgagor,  and  the  latter 
upon  a  settlement  of  accounts  assented  to  the 
receipts  being  applied  first  in  payment  of  the 
account  for  goods  sold: — Held,  that  an  in- 
cumbrancer whose  rights  accrued  after  the 
settlement  could  not  complain  of  this,  and 
was  not  entitled  to  take  the  position  that  the 
rents  and  profits  necessarily  and  irrevocably 
reduced  the  mortgage  debt  as  they  were  re- 
ceived. Mitchell  V.  Saylor,  21  Occ.  N.  224, 
1  O.  li.  R.  458. 


IX.  Otheb  Oases. 

Aeeoiint — Payments  by  Mortgagees — Re- 
lease of  Claim  —  Improvements  —  Solicitor — 
Negotiation  of  Sale — Commission.] — Mort- 
gagees of  land,  the  mortgage  being  in  default, 
made  an  agreement  for  sale  to  C,  who  paid 


nothing,  but  entered  into  iKMssession  and  made 
improvements,  and  in  order  to  do  so  borrowed 
money  from  N.,  and  assigned  to  N.  his  agree- 
ment from  the  mortgagees;  the  agreement 
and  the  assignment  were  regis.tered.  The 
mortgagees  found  another  purchaser,  and  paid 
N.  a  sum  of  money  for  a  release  of  his  claim : 
— Held,  that  upon  an  accounting  by  the  mort- 
gagees, at  the  suit  of  the  mortgagors,  on  the 
basis  of  the  second  sale,  the  mortgagees  weire 
entitled  to  credit  for  the  money  paid  to  N. : 
— Held,  also,  that  they  were  entitled  to  credit 
for  a  small  sum  paid  to  their  solicitor  for 
negotiating  the  second  sale — a  service  which 
comes  within  the  scope  of  the  professional 
duties  and  employment  of  a  solicitor.  Laws 
V.  l^oronto  General  Trusts  Corporation,  24 
Occ.  N.  395,  8  O.  L.  R.  522,  3  O.  W.  R. 
634,  4  O.  W.  R.  164. 

Aetion — Judgment  —  Subsequent  Settle- 
ment— Failure  to  Carry  Out — Account — New 
Day — Reference.] — A  motion  by  the  plaintiff 
in  a  mortgage  action  for  an  order  for  a  new 
day  and  a  new  account,  and  to  change  the 
relief  sought  from  sale  to  foreclosure,  was 
opDosed  on  the  ground  of  cm  agreement  for  a 
compromise  after  judgment  under  which 
money  had  been  paid  to  the  plaintiff,  the 
mortgagee : — Held,  that  if  the  defendant  mort- 
gagor had  made  default  in  payments  according 
to  the  agreement,  the  unmodified  burden  of 
the  mortgage  existed  and  was  enforceable. 
Such  an  arrangement  should  be  investigated 
in  the  Master's  office,  and  not  by  independent 
litigation.  The  matter  has  passed  into  judg- 
ment, smd  the  only  matter  between  the  .con- 
testants was  one  of  account — ^how  much  was 
due  and  payable  in  respect  of  the  mortgage, 
having  regard  to  the  arrangement  manifested 
in  the  correspondence  and  dealings  subsequent 
to  the  Master's  report.  It  was  foreign  to  the 
policy  of  the  Judicature  Act  to  contemplate 
new  litigation  in  such  a  case  as  this:  s.  57, 
8.-S.  12.  McCollum  v.  Caston,  21  Occ.  N.  180. 
235,  1  O.  L.  R.  240. 

Advanoes  for  Buildins  —  Mechanics' 
liens — Priority — Subrogation  —  Agreement  to 
postpone.  Colonial  Investment  and  Loan  Co. 
V.  McCrimmon,  5  O.  W.  R.  315. 

Bnildinif  on  Adjaeeat  liot  Frojeetiiis 
on  Mortsa^ed  Iiand — Reformation — Con- 
struction— General  words — Short  Forms  Act 
—Description — Plan— Title — ^Registry  laws — 
Appeal — Costs.    Fraser  v.  Mutchmor,  4  O.  W. 

Chattel  Mortgage — Mortgage  on  Lands 
as  Additional  Security  —  Appropriation  of 
Goods  by  Mortgagee — Statute  of  Limitation^ 
--Power  of  Sale—''  Proceeding."]  —  A  mort- 
gage on  lands  was  given  as  additional  security 
for  the  amount  secured  by  a  chattel  mort- 
gage. On  default  in  payment,  a  warrant  was 
issued  under  the  chattel  mortgage,  and  the 
goods  were  seized  and  taken  out  of  the  mort- 
gagor's possession.  Although  a  form  of  sale 
was  gone  through,  no  sale  actually  took  place, 
but  the  goods  were  taken  possession  of  by 
the  mortgagee  and  appropriated  £b  his  own 
use.  More  than  10  years  afterwards,  the 
mortgagor's  possession  of  the  land  not  having 
been  in  any  way  interfered  with,  an  assignee 
of  the  mortgagee  attempted  to  exercise  the 
power  of  sale  in  the  mortgage  of  the  lands : — 
Held,  that  the  intended  sale  was  a  "  proceed- 
ing" witjiin  the  meaning  of  s.  23  of  R.  S. 
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O.  1897  c.  133.  which  the  assignee  was  pre- 
cluded from  taking,  under  that  section,  after 
10  years.  The  mortgagee  of  the  chattels, 
having  appropriated  them  to  his  own  use,  and 
being  unable  to  restore  them  in  proper  plight, 
could  not  enforce  payment  of  the  mortgage 
debt.  McDonald  v.  Grundy,  24  Occ.  N.  356, 
8  O.  L,  R.  113,  3  O.  W.  R.  731. 

Costs — Emcessive  Demand — I'cwder.] — De- 
manding much  more  than  is  afterwards  found 
to  have  been  due  is  not  sucb  misconduct  on 
the  part  of  a  mortgagee  as  will  deprive  him 
of  his  costs.  To  relieve  the  mortgagor  from 
liability  to  costs  He  must  make  an  uncondi- 
tional tender  of  the  amount  actually  due. 
Daigneau  v.  DagenaiSt  23  Occ.  N.  90,  5  O.  L. 
R.  265. 

Costs  of  Mortsasee — Unnecessary  pro- 
ceedings —  Tender  —  Waiver.  Middleton  v. 
Hcott,  4  O.  L.  R.  459,  1  O.  W.  R.  536,  632. 


Coveiuutt — Release  —  Right  of  Way — 
Action  on  by  mortgagee  after  release — Further 
evidence.  Re  Thuresion,  McKenzie  v. 
Thuresson,  3  O.  L.  R.  271,  1  O.  W.  R.  4,  437. 


Coveaaat    against    Inoniiibranoos  — 

Breach  —  Damages  —  Ckwts  —  Payment  into 
Court.    Hixon  v.  Wild,  2  O.  W.  R.  165. 

Enforcement — defence  of  payment — Re- 
ference —  Scope  of — Specific  performance  of 
agreement — Parties — Evidence  of  statements 
made  by  deceased  person  —  Inadmissibility  — 
Reversing  findings  of  Master  —  Burden  of 
proof,    hemon  v.  Lemon,  3  O.  W.  R.  734. 

Eqnltable  Mortsage — Mining  Leasee — 
PHoritie» — Judgment  Creditor — iSheriff^s  Sale 
— Purchaser — Notice,]  —  A  company  incor- 
porated under  the  laws  of  the  State  of  New 
York  executed  in  New  York  a  mortgage  of 
lands  in  New  Brunswick,  and  of  minerals 
therein,  while  the  title  to  the  latter  was  in 
the  Crown,  the  law  of  New  York,  unlike  that 
of  this  province,  not  reserving  minerals  to  the 
State.  Mining  leases  subsequently  were  issued 
by  the  Crown  to  the  company.  A  judgment 
creditor  of  the  company,  with  notice  of  the 
mortgage,  purchased  the  leases  at  a  sheriff's 
sale,  under  an  execution  upon  his  judgment, 
and  paid  to  the  Crown  rent  overdue  upon  the 
same,  whereupon  new  leases  were  issued  in 
his  own  name,  the  Crown  having  no  know- 
ledge of  the  mortgage: — Held,  that  the  new 
leases  were  subject  to  the  mortgage.  Semble, 
that  the  title  of  the  judgment  creditor  would 
have  been  postponed  to  that  of  the  mortgagee, 
though  he  had  been  a  purchaser  without 
notice  of  the  mortgage.  Continental  Trusts 
Co.  V.  Mineral  Products  Co,,  25  Occ.  N.  67. 
3  N.  B.  Eq.  R.  28. 


liOan  Association — Collateral  Security — 
Advance  of  Maturing  Shares — By-law  Chang- 
ing Mode  of  Payment — Covenant.] — ^Where  a 
mortgage  of  real  estate  by  a  member  of  a  loan 
association  incorporated  under  R.  S.  O.  1887 
c.  169,  executed  to  secure  collaterally  an  ad- 
vance to  him  of  the  amount  of  the  maturity 
value  of  certain  of  his  shares  in  the  associa- 
tion, contained  a  covenant  by  the  mortgagor 
that  the  monthly  payments  would  be  made 
according  to  the  by-laws  of  the  association 
until  the  shares  should  have  matured,  and 
also  that  he  would  make  the  several  payments 
provided   by   the  by-laws  for  the  time  being 


with  respect  to  shares  and  the  payment  there- 
of : — Held,  that  the  association  had  power,  by 
by-law  passed  subsequent  to  the  execution  of 
the  mortgage,  to  change  the  mode  of  payment, 
which,  according  to  the  mortgage,  was  by  fixed 
monthly  instalments,  to  a  provision  by  which 
when  the  shares  matured  the  mortgage  should 
be  released.  Williams  v.  Dominion  Permanent 
Loan  Co,,  1  O.  L.  R.  532. 

Mortcacoe  Dealins  witb  Property — 

Power  to  Reconvey — Action  on  Covenant — 
Right  of  Way,] — A  mortgagee,  being  com- 
pellable under  his  mortgage  to  discharge  at 
any  time  any  portion  of  the  land  described  in 
it,  having  not  less  than  20  feet  frontage,  upon 
payment  of  a  certain  sum  per  foot  frontage, 
not  only  discharged  a  certain  portion  of  the 
land  upon  payment  of  a  certain  sum,  but  also 
assented  to  a  right  of  way  across  the  whole 
of  the  property,  which  right  of  way  had  been 
granted  by  the  owners  of  the  equity  of  re- 
demption to  the  purchaser  of  a  portion  of  the 
mortgaged  lands,  and  released  the  right  of  way 
from  his  mortgage:  —  Held,  that  the  mort- 
gagee having  debarred  herself  from  restoring 
the  estate  covered  by  the  mortgage,  unaltered 
in  character  and  quantity,  in  a  manner  un- 
authorized by  the  terms  of  the  mortgage, 
owing  to  the  right  of  way,  an  assignee  of  the 
mortgage  could  not  claim  under  the  covenant 
therein  in  an  administration  of  the  mortga- 
gor's estate.  It  is  proper,  however,  in  such  a 
case  that  the  mortgagee  claiming  under  the 
covenant  should  have  an  opportunity  within  a 
limited  time  to  put  himself  in  a  position  to 
restore  the  estate  upon  payment  of  the  mort- 
gage money,  and  so  twenty  days  were  al- 
lowed for  that  purpose.  In  re  Thuresson, 
McKenzie  v.  Thuresson,  22  Occ.  N.  51,  3  O. 
L.  R.  271. 

Mortgasee  in  Posaesaion  —  Statute  of 
Limitations — Payment  by  rents  and  profits — 
Account — Reference.  Chambers  v.  McComhs, 
1  O.  W.  R.  680. 

Payment — Credit — Set-off — Agreement  — 
Death  of  mortgagee — Sale  by  administrators 
under  power — Proof  against  administrators — 
Corroboration — Statute  of  Limitations — ^Ac- 
count Mooney  v.  Provincial  Trust  Co,,  3  X). 
W.  R.  337. 

Payment — Evidence — Admissibility —  Con- 
tract— Specific  performance — Credit  for  sum 
paid — Burden  of  proof — Scope  of  reference. 
Lemon  v.  Lemon,  5  O.  W.  R.  36. 

Pasrment  of  Instalment  —  Subsequent 
advance  —  Special  agreement  —  Effect  of — 
Costs.       Griffiths  v.  Mackenzie,  3  O.  W.  R. 

777. 

Proposal  for  Mortca^e — Liability  for 
Expenses — Agreement — 8olicttor*s  Costs — Ex- 
penses of  Appraisement  —  Commission  to 
Agent,] — ^The  defendant  applied  to  the  plain- 
tiffs for  a  loan  on  mortgage,  but  the  loan  was 
not  completed  through  no  fault  of  the  plain- 
tiffs. They  sued  the  defendant  for  solicitor's 
costs,  costs  of  appraisement,  and  brokerage 
at  1  per  cent,  on  the  sum  they  were  ready 
to  advance,  and  they  relied  on  the  following 
clause  in  the  written  proposal  made  to  them: 
**  If  the  loan  for  any  cause  should  not  be 
completed,  I  agree  to  pay  all  expenses  in- 
curred :" — Held,  as  to  the  solicitor's  costs  and 
expenses  of  appraisement,  the  charges  being 
reasonable,  and  being  for  services  rendered  to 
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tiio  defendant  at  his  request,  that  the  plain- 
tiffs were  entitled  to  recover,  but  as  to  thfe 
item  of  conuDiBsion  at*l  per  cent,  on  the 
gross  amount  of  the  loan,  that  this  could  not 
be  properly  included  under  the  word  "  ex- 
penses," because  the  money  was  not  earned, 
and  the  plaintiffs  would  not  be  legally  justi- 
fied in  paying  it  unless  it  were  an  expense 
properly  incurred;  the  brokerage  or  commis- 
sion, under  the  circumstances  of  the  case, 
being  only  payable  on  completion  of  the  loan 
to  the  plaintiff's  agents.  British  Columhia 
Provincial  Loan  Assn,  v.  Ckarnock,  22  Occ. 
N.    155. 

ReotlAoation  —  Limitation  of  Actions  — 
Real  Property  Limitation  Act — Interest.]  — 
In  1882  the  defendant  mortgaged  land  to  the 
plaintiffs  to  secure  a  loan.  The  plaintiffs 
asserted  that  it  was  intended  by  both  parties 
that  the  mortgage  should  include  the  outer 
two  miles  as  well  as  the  inner  two  miles  of 
lots  18  and  19.  and  that  the  outer  lots  were 
omitted  by  mutual  mistake: — Held,  on  the 
evidence,  that  the  mortgage  deed  should  be 
rectified.  The  defendant  paid  interest  up  to 
the  25th  November,  1883.  In  1885  the  de- 
fendant wrote  to  the  plaintiffs  asking  for  a 
discharge  of  part  of  the  outer  two  miles  which 
had  been  taken  for  a  railway,  and  the  plain- 
tiffs executed  the  discharge  and  received  pay- 
ment of  compensation  from  the  railway  com- 
pany. The  defendant  left  the  land  in  1892, 
and  his  brother-in-law  afterwards  cut  hay 
upon  it.  The  defendant  paid  no  taxes  since 
1887.  The  plaintiffs  paid  all  taxes  from  that 
year: — Held,  that  the  Real  Property  Limita- 
tion Act  did  not  begin  to  run  in  the  defend- 
ant's favour  till  1885,  and  did  not  continue 
to  run  after  he  abandoned  the  land  in  1892; 
he  thus  had  no  more  than  8  years  of  adverse 
possession.  The  principal  became  due  in 
May,  1884.  The  contract  to  pay  interest 
then  ceased,  and  interest  thereafter  was  re- 
coverable only  as  damages,  at  the  statutory 
rate,  and  for  only  6  years  before  action.  The 
statutory  rate  would  be  G  per  cent,  up  to  7th 
July,  19U0,  and  5  per  cent,  since :  63  &  04  V. 
c.  29  (D.).  Judgment  for  rectification  and 
foreclosure  in  default  of  payment;  no  per- 
sonal order  for  payment,  as  the  statute  had 
barred  the  remedy  on  the  covenant.  British 
Canadian  Loan  Co.  v.  Farmer,  24  Occ.  N. 
2  to. 
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County  Councils  - 
1083. 

Debentures,  1085. 

Drainage,  1088. 

Expenditure,  1096. 

Expropriation,  1099. 

Highways,  1102. 

IxKJAL  Improvements,  1110. 

Meetings  of  Council,  1113.. 

Nuisance,  1114, 

Officers,  Servants,  and  Others 
— Liability  for  Acts  of,  1114. 
Police  Officers,  1117. 
Public  Health,  1118, 
Public  Libraries,  1119. 
Resolutions,  1119. 
Sewers,  1120. 
Transient  Traders,  1122. 
Waterworks,  1124. 
Other  Cases,  1125. 


I.  Arbitration. 

Iiliiiitation  of  Aetioiu  —  Mand^tmus.} 
— The  limitation  of  one  year  prescribed  by 
B.  244  of  the  Municipal  Clauses  Act  for  com- 
mencing actions  against  a  municipality,  ap- 
plies to  mandamus  preceedings  to  comxral  a 
municipality  to  app<xint  an  arbitrator  to  de- 
termine the  amount  of  compensation  for  land 
taken,  for  road  purposes.  Regina  v.  District 
of  Mission,  21  Occ.  N.  398,  7  B.  C.  R.  511. 


II.  Bonus. 

By-la'w  —  Promotion  of  Manufactures — ■ 
Removal  of  Industry  **  Already  Established  *' 
— Motion  to  Quash  Registered  By-law — De- 
lay,]— By  s.  9  of  the  Municipal  Amendment 
Act,  1900,  a  new  sub-section,  12,  is  added 
to  s.  591  of  the  Municipal  Act,  R.  8.  O. 
1897  c.  223,  which  new  section  provides  that 
councils  of  municipalities  may  pass  by-IaWH 
for  granting  aid  by  way  of  bonus  for  the 
promotion  of  manufactures  within  the  limits 
of  the  municipality,  but  (ej  "no  by-law  shall 
be  passed  by  a  municipality  for  granting  a 
bonus  to  secure  the  removal  of  an  industry 
already  established  elsewhere  in  the  pro- 
vince:— Held,  that  by-laws  of  a  town  grant- 
ing aid  to  persons  who  were  carrying  on  a 
manufacturing  business  in  a  village,  and  who, 
as  the  by-law  recited,  were  about  to  remove 
their  plant  and  machinery  and  carry  6n  the 
same  business  in  the  town,  were  illegal  under 
cl.  (e).  notwithstanding  that  these  persons 
had  determined,  before  negotiating  with  the 
town,  to  remove  their  business  from,  the  vil- 
lage nt  all  events,  and  to  such  other' place  as 
should  offer  the  largest  inducement.  The 
by-laws  were  quashed  upon  an  application 
made  within  three  months  after  tliey  were 
registered,  and  naarly  three  months  after 
they  were  passed,  notwithstanding  that  the 
industry  had  been  in  the  meantime  establish- 
ed   in    the   town   and   the   money   paid    over 
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to  the  manufacturers,  Jn  re  Villuge  of  Mark- 
ham  and  Town  of  Aurora,  22  Occ  N.  205, 
3  O.  L.  R.  609,  1  O.  W.  R.  289. 

Interest  —  Illeffol  Payment — LiahiUty  of 
CouncUlora — Arbitration  and  Award.}  —  In 
the  year  1899,  by  special  Act,  an  agreement 
between  the  corporation  of  a  town  and  a 
company  was  confirmed,  by  which  on  comple- 
tion of  certain  works  the  company  w*ere  to 
be  paid  a  bonus.  The  works  were  proceeded 
with,  but  alterations  became  necessary,  and 
a  new  agreement  was  entered  into,  in  ac- 
cordance with  which  the  works  were  com- 
pleted in  January,  1900.  In  April  of  that 
year  another  special  Act  was  obtained  author- 
izing the  payment  of  the  bonus  notwithstand- 
ing the  alterations,  nothing  being  said  as  to 
interest.  The  bonus  was  thereupon  paid, 
and  the  company  claimed  payment  of  interest 
on  the  amount  from  the  date  of  completion 
of  the  works.  After  some  negotiation,  the 
town  and  the  company  agreed  to  obtain  the 
opinion  of  counsel,  who,  on  an  incomplete 
(as  was  found)  statement  of  facts,  advised 
the  payment  of  the  claim,  and  payment  was 
made  m  spite  of  the  protest  of  the  plain- 
tiff:— ^Held,  in  an  action  by  the  plaintiff  on 
behalf  of  himself  and  all  other  ratepayers, 
that  there  was  no  right  to  interest;  that  the 
payment  was  illegal .  and  a  breach  of  trust ; 
that  there  had  not  been  an  award  by  an 
arbitrator  but  merely  an  expression  of  opin- 
*  ion,  which  was  no  protection,  and  that  tlie 
councillors  who  had  authorized  the  payment, 
and  the  company  who  had  received  it,  were 
bound  to  make  good  the  amount  to  the  cor- 
poration, which  was  made  a  party  to  the 
action  to  receive  payment.  Semble,  that 
the  council  of  a  municipal  corporation  may 
perhaps  refer  to  arbitration  a  question  of 
fact  falling  within  their  ordinary  adminis- 
trative duties,  but  cannot  refer  a  question 
of  law.  Patchell  v.  Raikes,  24  Occ.  N.  212, 
7  O.  L.  R.  470,  3  O.  W.  R.  457. 

Mannfaetmping  Corporation  —  By-lam 
Closing  Part  of  Highway — Private  Interest 
— Bonus  Clauses  of  Municipal  Act — Reducing 
Width  of  Street — Rights  of  Owners  Pur- 
chasing According  to  Plan,]  —  A  municipal 
corporation  passed  a  by-law  to  reduce  width 
of  a  street  and  conveyed  to  a  manufacturing 
corporation  the  part  taken  from  the  street 
as  a  bonus.  There  was  no  contract  between 
the  manufacturing  sjfid  municipal  corpora- 
tions that  the  manufacturing  corporation 
should  employ  additional  men  nor  enlarge 
their  plant: — Held,  that  this  fact  alone  did 
not  invalidate  the  by-law  nor  prove  that  the 
by-law  was  passed  m  interests  of  a  private 
corporation  and  not  in  the  interests  of  the 
public.  The  plaintiff  purchased  lands  on  the 
street  in  question  according  to  a  registered 
plan: — Held,  that  the  fact  that  the  registered 
plan  shewed  the  street  to  be  80  feet  in 
width  did  not  prevent  the  municipality  pass- 
ing a  by-law  to  reduce  its  width  to  66  feet. 
In  re  Inglis  and  City  of  Toronto,  5  O.  W.  R. 
489,  9   O.  L.  R,  562. 

Personal  Interest   of   Connoillors  — 

"Necessity  for  By-law — Approval — Limitation 
of  Actions. — Municipal  Code,] — No  member  of 
a  council  can  take  part  in  the  discussion  of 
any  question  in  which  he  has  a  personal  in« 
terest.  2.  The  aid  to  a  factory  must  be 
granted,  not  by  a  simple  resolution,  but  by 
a  by-law  approved  by  the  municipal  electors 


and  the  Lieutenant-Governor  in  council.  3. 
The  prescription  enacted  by  art.  708,  M.  C, 
does  not  apply  to  regular  actions  in  the 
Superior  Court,  but  only  to  proceedings  taken 
under  the  code.  Beauregard  v.  VUlaife  of 
Roxton  Falls,  Q.  R.  24  S.  C.  474. 

Res  Jndloata — Construction  of  Aqueduct 
—  Exclusive  Privilege — Monopoly.] — ^To  an 
action  brought  to  recover  a  bonus  of  ^000 
voted  for  the  construction  of  an  aqueduct, 
a  municipal  corporation  cannot  plead  mat- 
ters which  it  has  already  invoked  and  which 
have  been  pronounced  against  in  an  action 
which  has  been  finally  dismissed  by  the 
Supreme  Court  of  Canada,  and  which  was 
instituted  by  such  corporation  to  set  aside 
the  contract  in  pursuance  of  which  the  bonus 
was  voted.  2.  A  municipal  corporation  may 
pass  a  by-law  granting  a  bonus  to  persons 
who  undertake  to  construct  an  aqueduct  with- 
in the  limits  of  the  municipality.  3.  A  muni- 
cipal corporation,  by  virtue  of  art.  637,  C. 
M.,  may  grant  an  exclusive  privilege  for  not 
more  than  25  years  to  persons  who  undertake 
to  construct  an  aqueduct  within  the  limits  of 
the  municipality.  Such  privilege,  if  it  is 
limited  to  the  exclusive  right  to  lay  pipes  in 
the  streets,  is  not  unconstitutional  and  does 
not  constitute  an  illegal  monopoly.  4.  Even 
if  the  terms  in  which  such  privilege  has  been 
granted  are  of  such  a  nature  as  to  extend 
this  privilege  to  a  period  exceeding  25  years, 
that  would  not  make  the  contract  and  by-law 
totally  void,  and  the  bonus  granted  by  such 
contract  and  by-law  for  the  construction  and 
working  of  the  aqueduct  can  always  be  claim- 
ed. Larivi^e  v.  Town  of  Richmond,  Q.  R. 
21  S.  C.  37. 


III.    BOUNbASIES. 

Assessment  of  Island — Shore  or  Coast 
Line.] — ^Itala  or  Eagle  Island  is  within  the 
boundaries  of  the  municipality  of  North  Van- 
couver. The  meaning  of  "  coast "  line  and 
**  shore "  line  considered.  'Mowat  v.  Muni- 
cipality of  North  Vancouver,  9  B.  C.  R.  205. 

Charter  —  Title  to  I^'isheries.] — By  its 
charter  the  city  of  St.  John  is  granted  "all 
the  lands  and  waters  thereto  adjoining  or 
running  in,  by,  or  through  the  same  "  within 
defined  boundaries,  including  a  course  at  low 
water  mark :  "  as  well  the  land  as  the  water, 
and  the  land  covered  with  water  within  said 
boundaries."  The  fisheries  between  high  and 
low  water  mark  of  the  harbour  are  declared 
by  the  charter  to  be  for  the  sole  use  of  the 
inhabitants,  but  by  Act  of  Assembly  they  are 
directed  to  be  annually  sold  by  the  city: — 
Held,  that  where  the  city  is  bounded  by  low 
water  mark  it  has  not  a  title  to  sell  the 
right  of  fishing  beyond  such  mark,  though 
within  the  harbour.  City  of  8t.  John  v. 
Wilson,  22  Occ.  N.  209,  2  N.  B.  Eq.  Reps. 
398. 


IV.  Bbidqes. 

Non-repair  —  Judgment  for  Damages — 

Contribution  by  Ratepayers — "Assessment.] — 
A  municipal  corporation  cannot,  under  arts. 
1027  et  seq.,  C.  >T.,  levy  by  way  of  assess- 
ment from  the  ratepayers  liable  for  the  main- 
tenance of  a  brirlire  the  amount  which  such 
corporation   h^R   ixon   condemned   to  pay  by 
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a  judgment  against  the  corporation  for  dam- 
ages arising  from  an  accident  which  happened 
by  reason  of  the  bridge  being  out  of  repair. 
Such  a  debt,  resulting  from  a  quasi-tort,  is 
due  severally  by  all  those  who  are  charged 
with  the  maintenai^ce  of  the  bjridge,  and 
cannot  be  apportioned  among  them  accord- 
ing to  the  extent  of  their  properties  and  in 
the  proportion  in  which  they  are  liable  for 
the  work  of  the  bridge.  Pinsonnault  y.  Cor- 
poration of  8t.  Jacques  le  Mineur,  Q.  R.  18 
S.  O.  385. 

Re-oonfltmotion  —  Urgency  —  Irregu- 
lar ResoluHons^LiahUity  for  Costy^Borrow- 
ing — Levying  Ratcl — The  council  of  a  muni- 
cipality had  in  July,  189^,  by  a  simple  re- 
solution,  declared   that    bridges    and    roads 
should  be  at  the  charges  of  the  municipality, 
and   in  August,  1895,  also  by  resolution,  it 
was  decided  to  re-construct,  at  the  expense 
of  the  corporation,  a  certain  bridge.     The  re- 
construction work  having  been  done,  the  coun- 
cil  on   the   14th   October,   1895,   resolved   to 
pay  the  accounts  of  those  who  had  done  it, 
and  on  the  4th  November,  1895,  the  mayor 
was  authorized  to  borrow  $S00  for  this  pur- 
pose upon  a  promissory  note,  whicH*  he  did. 
On    the   7th    January,   1896,   a   by-law   was 
passed  ordering  a  levy  upon  the  municipality, 
among  other  sums,  of  $310.50  for  the  cost  of 
re-construction   of   this   bridge.    The   resolu- 
tions of  July  and  August  were  quashed  by 
the   Superior  Court    (in  a  proceeding  begun 
on   the   1st   October,   1895,   the  works  being 
then  nearly  finished),  ui^n  the  ground  that 
the  council  having  jurisdiction  over  the  mat- 
ter should  have  proceeded  by  by-law  coming 
into  force  on  the  1st  January  following;  and 
in    the  present   case,    there   was   nothing   in 
the  evidence  to  shew  that  the  bridge  was  a 
municipal   bridge  at  the  charges  of  all   the 
owners  or  occupants  of  properties  fronting  on 
the  road  of  which  this  bridge  formed  a  part, 
or  that  it  was  a  part  of  the  works  of  the 
watercourse    which    it   crossed    and    at   the 
charges   of   the   ratepayers   who   were   liable 
therefor :   —  Held, .  Blanchet,   J.,  dissenting, 
that,  in  adopting  the  two  resolutions  of  July 
and  August,  the  corporation  had  only  acted 
in  an  irregular  manner  in  a  matter  within 
its   jurisdiction ;    that    having   caused    to   be 
performed    the    work    of    re-construction    — 
which  was  urgent — in  virtue  of  such  resolu- 
tions, it  had  made  itself  liable  to  those  who 
had  done  the  work ;  and  that  it  could  borrow 
money  upon  a  promissory  note  to  pay  those 
persons  and  assess  upon  the  municipality  an 
amount    sufficient    to    repay    the    loan.     Cor- 
poration   of    Notre-Dame    de    Bonsecours    v. 
Bessette,  Q.  R.  9  Q.  B.  423. 

Undertaking  to  Repair  and  Main- 
tain Bridge — Contract  with  ratepayers  — 
Enforcement  —  Remedy  by  indictment. 
Thompson  v.  Township  of  Yarmouth,  1  O.  W. 
R.  556. 


V.  By-laws. 

Applioation  to  Qnaah  —  Affidavits  — 
Time  for  filing.  Re  Fow  and  Town  of  Owen 
Sound,  3  O.  W.  R.  654. 

Application  to  Qnaah  —  Countermand 
— Sifhstitution  of  Another  Ratepayer.]  - —  A 
summary  application  to  quash  a  municipal 
by-law  was  made  at  the  instance  and  upon 


the  behalf  of  nine  interested  ratepayers,  who 
combined  to  make  the  necessary  deposit,  and 
put  forward  K,  one  of  their  number,  as 
applicant.  R.  duly  launched  the  application, 
but  afterwards  gave  the  respondents  notice 
of  discontinuing  it.  After  the  three  months 
allowed  by  the  Municipal  Act  for  making 
such  an  application  had  expired,  the  applica- 
tion of  R.  not,  however,  having  been  dis- 
missed, one  of  the  remaining  ratepayer  ap- 
plied to  be  added  or  substituted  as  an  appli- 
cant:— Held,  that  he  should  be  allowed  to 
continue  the  proceedings  in  R.'s  name,  on 
the  usual  terms  of  indemnifying  him  against 
costs,  in  re  Rits  and  ViUage  of  New  Mam- 
burg,  22  Occ.  N.  410,  1  O.  W.  R.  574,  690,  4 
O.  L.  R.  639. 

Applioatidn  to  Qnaah — Time  for — Re- 
gistration of  by-law.  Re  McClelland  and  Vil- 
lage of  Sutton,  3  O.   W.  R.  278. 

Applioation  to  Qna«h — Vacation,]  — 
The  court  has  no  jurisdiction,  during  vaca- 
tion, to  hear  a  petition  to  annul  a  by-law 
of  the  city-  of  Montreal.  Franklin  v.  City  of 
Montreal,  5  Q.  P.  R.  76. 

Billiard  Rooms  —  Licensing  powers  — 
Provisions  as  to  times  for  closing — Lord's 
day  observance— Constitutional  law — Provi- 
sion as  to  screens — Discrimination.  Re  Fish- 
er and  Village  of  Carman  (Man.),  1  W.  L. 
R.   455. 

Cattle  —  Highway — License  Fee.] — A  by- 
law passed  by  a  township  council  under  s. 
546  (2)  of  R.  S.  O.  1897  c.  223,  prohibiting 
the  running  at  large  of  cattle,  horses,  sheep, 
swine,  or  geese,  and  for  impounding  thos^ 
contravening  the  by-law,  was  amended  b^  a 
by-law  subsequently  passed,  whereby  milch 
cows,  heifers,  and  steers  under  two  years, 
were  permitted  to  graze  on  the  public  high- 
ways of  the  township,  on  payment  of  an 
annual  fee  of  $2  for  each  animal,  such  animal 
to  have  securely  fastened  thereon  a  tag  bear- 
ing a  registered  number,  furnished  by  the 
clerk  at  the  township's  expense,  the  town- 
ship also  furnishing  a  book  to  contain  such 
registered  numbers,  all  moneys  received  to  be 
the  common  property  of  the  township.  The 
by-law  also  contained  a  provision  for  the 
appointment  of  inspectors: — Held,  that  the 
amending  by-law  was  valid ;  that  the  sum 
named  as  a  license  fee  was  not  excessive,  and 
was  merely  for  the  purpose  of  meeting  the 
expenses  of  carrying  out  the  by-law,  and  not 
for  raising  a  revenue;  and  that  the  permis- 
sion to  graze  on  the  highways  was  not  ultra 
vires  of  the  corporation.  In  re  Fennell  and 
Corporation  of  Guelph,  24  U.  C.  R.  238, 
distinguished.  In  re  Ross  and  Township  of 
East  NissouH,  21  Occ.  N.  287,  1  O.  L.  R. 
353. 


Closing  Road  Allowance  —  Notice  of 
— Sufficiency — Providing  Way.] — A  farm  lot 
occupied  by  the  owner  as  one  farm  was 
diagonally  divided  by  a  railway  into  two 
separate  parcels,  having  a  farm  crossing  pro- 
vided by  the  railway 'company,  giving  access 
from  one  parcel  to  the  other.  In  addition 
to  a  road  which  afforded  access  to  the  parcel 
where  the  residence  was,  there  was  another 
road  which  gave  access  to  the  other  parcel, 
and  which,  except  by  the  farm  crossing,  was 
the  only  mode  of  access  thereto: — Held,  that 
the  latter  road  came  within  s.  629  (1)  of 
R.  S.  O.  1897  c.  223,  and  could  not  be  closed 
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up  by  the  municipal  council,  unless,  in  addi- 
tion to  compensation,  another  road  or  way 
was  provided  in  lieu  thereof.  A  by-law  pass- 
ed by  the  council  directing  the  closing  up  of 
such  road,  without  the  requirement  of  the 
statute  being  complied  with,  wm  therefore 
quashed.  Order  of  Boyd,  C,  21  Ckx;.  N. 
122,  reversed.  Per  Boyd,  C. :  A  notice  pro- 
viding that  any  one  desiring  to  petition 
against  the  passing  of  a  by-law  to  close  a 
road  must  do  so  within  one  month  from  the 
date  thereof,  is  sufficient  under  s.  632  (1) 
(a)  of  the  Act.  In  re  Martin  and  Township 
of  MouHon,  21  Occ.  N.  376,  1  O.  L.  H.  045. 

Closing  of  Salooiu  —  Bar-rooms — iSun- 
day  Closing — Powers  of  Municipaiity — Liquor 
Traffic  Regulation  Act.] — Appeal  by  way  of 
case  stated  from  a  conviction  by  the  police; 
magistrate  for  Nanaimo,  whereby  the  appel- 
lant was  convicted  under  a  Sunday  observ- 
ance by-law,  the  offence  being  that  of  being 
found  in  the  bar-room  of  the  Crescent  Hotel 
between  10  and  12  p.m.  on  Sunday,  con- 
trary to  the  provisions  of  the  by-law.  By 
the  Liquor  Traffic  Regulation  Act,  liquor 
is  prohibited  from  being  sold  between  11  p.m. 
on  Saturday  and  1  a.m.  of  the  Monday  fol- 
lowing, and  also  during  any  other  days  or 
hours  during  which  the  place  is  to  be  kept 
closed  by  order  of  municipal  by-law : — Held, 
setting  aside  the  conviction,  that  a  lAunici- 
pality  has  no  power  under  s.  50,  s.-ss.  109 
and  110,  of  the  Municipal  Glauses  Act,  to 
pass  a  by-law  closing  any  kind  of  licensed 
premises  except  sUloons.  2.  A  municipality 
is  not  empowered,  by  s.  7  of  the  Liquor 
Traffic  Regulation  Act,  to  pass  any  closing 
by-law*  the  intention  of  the  section  being 
to  prohibit  the  sale  during,  inter  alia,  such 
hours  as  may  be  prescribed  by  the  munici- 
pality under  the  authority  of  some  other 
statute.  3.  Where  a  statute  creates  offences 
and  provides  the  necessary  machinery  for  the 
carrying  out  of  its  provisions,  a  by-law  to 
put  it  in  force  is  unnecessary  and  bad. 
Hayes  v.  Thompson,  22  Occ.  N.  422,  9  B.  C. 
R.  249. 

Oloslnff  Street  —  Ordinance  Lands  — 
Dominion  of  Canada  —  Consent  —  Void  By- 
law  —  Suhsequeni  Consent  —  Amending  By- 
law.] —  The  Consolidated  Municipal  Act,  3 
Bdw.  VII.  c.  19,  8.  628,  provides  that,  with- 
out the  consent  of  the  Grovemment  of  the 
Dominion  of  Canada,  no  municipal  council 
shall  pass  a  by-law  for  the  stopping  up  or 
altering  the  direction  or  alignment  of  any 
street  made  or  laid  out  by  the  Dominion  of 
Canada,  and  a  by-law  for  any  of  the  pur- 
poses aforesaid  shall  be  void  unless  it  recites 
such  consent.  On  the  26th  September,  1904, 
the  municipal  council  of  Toronto  passed  by- 
law 4420,  stopping  up  and  closing  a  certain 
portion  of  Strachan  avenue  in  that  city.  It 
was  afterwards  discovered  that  Strachan 
avenue  was  a  street  which  had  been  laid  out 
by  the  Dominion  of  Canada,  being  part  of 
the  Ordinance  survey,  and  the  consent  of 
the  Dominion  Governnxent  was  sought  and 
given  by  an  order  in  council  of  the  6th 
October,  1904.  On  the  10th  October,  1904, 
the  city  council  passed  by-law  4428  amena- 
ing  by-law  4420  by  rpclting  the  consent  of 
the  Dominion  Government.  A  motion  to 
quash  the  by-law  was  launched,  and  notice 
served  on  the  1st  October,  1904,  before  the 
passing  of  the  amending  by-law: — Held,  that 
when   by-law   4420   was   passed,   the   powers 


of  the  city  council  were  spent,  and,  as  it 
was  a  void  by-law  by  reason  of  the  consent 
of  the  Dominion  Government  not  having  been 
obtained,  it  could  not  be  given  life  and  ren- 
dered valid  by  the  subsequent  consent  of  the 
Dominion  Government  and  the  passing  of  the 
amending  by-law,  and  must  be  declared  in- 
valid. In  re  John  Inglis  Co.  and  City  of 
Toronto,  24  Occ.  N.  396,  8  O.  L.  R.  570,  4 
O.   VV.   R.  253. 

Closing  Street — Private  interests  —  No- 
tice to  persons  affected — Increased  expense  of 
maintenance.  Re  Waterous  and  City  of 
Brantford,  4  O.  W.  R.  355. 

DiTersion  of  Road — Interests  of  indivi- 
duals—Contrary to  public  interest.  Re  Pelot 
and  Township  of  Dover,  1  O.  W.  R.  792. 

Dog  Tax — Summary  Conviction — Amend- 
ment —  Duplicity  —  Special  Act  —  Applica- 
tion of  General  Act,] — Amendment  of  cleri- 
cal errors  is  permissible  after  proof,  in  sum- 
mary matters.  2.  Allegation  of  violation  of 
two  clauses  of  a  by-law  is  not  a  cause  for 
the  dismissal  of  a  complaint.  3.  The  Town 
Corporations  Act  clauses  are  not  applicable 
against  the  special  authorisation  of  a  city 
charter.  4.  The  head  of  a  household,  In- 
scribed as  a  voter  on  the  valuation  roll,  is 
liable  for  the  dog  tax.  Bell  v.  Parent,  Q. 
R.  23  S.  C.  235. 

Early  Closlnf;  of  Sliope — Ultra  Vires — 
Penalty  —  Imprisonment — Special  Charter — 
Private  Rights.] — It  is  ultra  vires  of  a  muni- 
cipal corporation  to  pass  a  by-law  ordering 
the  early  closing  of  shops,  and  imposing  for 
an  infraction  thereof,  a  penalty  with  the 
alternative  of  imprisonment,  under  the  sole 
authority  of  57  V.  c.  50,  when  there  is  no 
specific  provision  in  its  charter  to  pass  such 
a  by-law.  2.  When  a  municipality  is  act- 
ing under  a  special  charter  the  provisions  of 
the  Municipal  Code  do  not  apply.  3.  A  by- 
law containing  a  penal  clause  with  alternative 
of  imprisonment,  must  be. directly  and  specifi- 
cally authorized  by  the  legislature.  4^ 
Semble,  that  a  by-law  ordering  the  closing 
of  all  shops  at  a  certain  hour  is  tyrannical, 
oppressive,  arbitrary,  not  in  the  general  in- 
terest of  the  public,  and  an  tmwarrantable 
and  unjust  interference  with  private  rights. 
Town  of  Coaticook  v.  Lothrop,  Q.  R.  ^  S. 
C.  225. 

Eaf oroement  —  Mandamus.  ]  — A  munici- 
pal corporation  will  not  be  ordered  by  man- 
damus to  enforce  its  by-laws,  any  person  of 
full  age  having  the  right  to  institute  a  prosecu- 
tion against  those  who  contravene  such  by- 
laws. Perron  v.  Village  of  BelwU,  6  Q.  P. 
R.  408. 

Enforcement  —  Penalty — Fine  and  Im- 
prisonment.]— Municipal  councils  can  inforce 
their  by-laws  only  by  fine  or  imprisonment, 
and  not  by  both  at  once.  Bigaouette  y.JC-or- 
poration  de  la  Petite  Rivi^e,  Q.  R.  25  S.  C. 
220. 

Establiehment  of  Mnnieipal  Elec- 
tric Iilght  Plant — Issue  of  debentures  — 
Voting  on  by-law — ^Irregularities — Defective 
publication — Failure  to  appoint  day  for  final 
consideration  by  council— -Curative  provisions 
of  Municipal  Act— rSpecial  Act.  Re  Cart- 
trright  and  Town  of  Napanee,  6  O.  W.  R. 
773,  11  O.  L.  B.  69. 
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£xplosiTes  —  Statute — Construction  — 
Ejusdem  Oeneris  Rule — ConstitutionaX  Law 
— Petroleum  Inspection  Act,^ — ^The  defendant 
was  convicted  for  a  breach  of  a  city  J[)y-law, 
which  enacted  that  no  larger  quantity  than 
three  barrels  of  rock  oil,  coal  oil,  or  other 
similar  oils,  nor  any  larger  quantity  than  one 
barrel  of  crude  oil^  burning  fluid,  naphtha, 
benzole,^  benzine,  or  **  other  combustible  or 
dangerous  materials,'*  should  be  kept  at  any 
one  time  in  a  house  or  shop  in  the  city,  ex- 
cept under  certain  limitations.  The  by-law 
was  passed  under  s.-s.  17  of  s.  5^  of  the 
Municipal  Act,  R.  S.  O.  c.  223,  such  section 
being  beaded,  "  Storing  and  Transportation 
of  Gunpowder,"  and  providing  **  for  regulat- 
ing the  keeping  and  storing  of  gunpowder 
and  other  combustible  or  dangerous  mater- 
ials," and  being  one  of  a  group  of  sections 
under  division  VI.  of  the  Act,  headed,  "  Pro- 
tection of  Life  and  Property,"  sub-division 
3  of  the  said  division,  which  included  s.  542, 
being  under  the  heading  "  Prevention  of 
Fires:" — Held,  that  s.-s.  17  authorized  the 
passing  of  the  by-law,  and  that  the  con- 
viction could  be  supported  thereunder,  for 
that  the  words  "other  combustible  or  dan- 
gerous materials "  were  not  limited  by  the 
ejusdem  generis  rule  to  gunpowder  or  other 
similar  substances,  but  would  include  the  sub- 
stances set  out  in  the  by-law;  and  that  such 
legislation  was  not  superseded  by  Dominion 
legislation,  for  the  Petroleum  Inspection  Act, 
1809,  62  &  B3  V.  c.  27  (D.),  dealing  with  the 
subject,  was  expressly  made  conformable 
thereto.  Rew  v.  McGregor,  22  Occ.  N.  290, 
1  O.  W.  R.  358.  4  O.  L.  R.  198. 

Factories  —  Regulation  of  Location  of — 
Decision  as  to  Locality  Left  to  Council — By- 
law  should  Designate  Places.] — A  by-law  of 
a  municipal  corporation,  bv  which  "  the  es- 
tablishment or  operation  within  the  limits  of 
this  municipality  of  any  factory,  saw  mill, 
or  other  mill  run  by  steam  is  forbidden  with- 
out in  the  first  place  conferring  with  the 
council,  and  obtaining  permission  to  erect 
such  mill,  said  council  to  determine  before- 
hand the  places  in  the  municipality  where 
such  mills  may  be  established,"  is  null  and 
void,  as  not  complying  with  the  provisions 
of  arts.  616  and  648,  G.  M. ;  and  a  by-law 
of  this  kind,  to  be  valid,  should  contain  in 
plain  terms  an  enumeration  of  all  the  condi- 
tions on  which  the  council  will  give  leave  to 
build,  and  should  designate  the  places  in  the 
municipality  where  such  works  may  be  es- 
tablished.  Judgment  in  Q.  R.  24  S.  C.  461, 
reversed.  Village  of  8te,  Agathe-des-Monls 
V.  Reid,  Q.  R.  26  S.  C.  379. 


— Discretion  as  to  enforcement 

— Injury  to  person — Nonfeasance.  Brown 
V.  City  of  Hamilton,  4  O.  L.  R.  249,  1  O.  W. 
R.  271.  1     _  1  gil 

Formation  of  New  Seliool  Seotion — 

Publication  of  by-law — Filing  notice  to  quash 
— Laches — Uncertainty  as  to  land  included — 
Notice  to  dissentients — Pending  appeal — New 
territory  of  township  —  Provision  for  only 
part.  Re  White  and  Township  of  Sydenham, 
3  O.  W.  R.  631. 


Gnaranteeins  Debentures  of  Com- 
pany —  Approval  of  Governor  in  Council — 
Hypothec  —  Revenues  —  Debenture  Hold- 
ers,]— 1.  A  by-law  authorizing  a  municipal 
cori)oration  to  guarantee  debentures  issued  by 


a  company,  is  not  valid  until  it  has  been  ap- 
proved by  the  Lieutenant-Governor  in  council. 

2.  A  general  hypothec  given  by  a  company  on 
its  present  and  future  property  is  null ;  and 
where  special  authority  is  conferred  on  a  com- 
pany by  its  charter  to  give  such  hypothec  in 
favour  of  its  creditors,  or  of  the  holders 
of  bonds,  debentures,  and  other  securities, 
such  special  authority  does  not  enable  the 
company  to  give  a  valid  general  hypothec 
on  present  and  future  property  in  favour  of 
a  municipal  corporation  which  has  become 
surety    for    the   debentures   of   the   company. 

3.  In  any  event,  the  guaranty  of  the  corpor- 
ation, under  the  by-law  in  this  case,  was 
only  to  pay  over  two-thirds  of  the  revenues 
collected,  and  as  no  revenues  had  been  col- 
lected  the   action   could    not   be   maintained. 

4.  The  warranty  being  invalid,  even  innocent 
holders  of  the  debentures  issued  have  no  ac- 
tion against  the  warrantor  (the  municipal 
corporation.)  Village  of  Pointe  Gatineau  v. 
Hanson,  Q.  R.  10  K.  B.  346. 

Houses  —  Construction  of — Conviction — 
Certiorari,] — A  municipal  by-law  may  forbid 
the  construction  of  houses  of  less  than  two 
storeys  which  are  not  cottages,  and  a  convic- 
tion under  such  a  by-law  will  not  be  quashed 
upon  certiorari.  St,  Pierre  v.  City  of  St, 
Henri,  5  Q.  P.  R.  362. 

nie^alltj — Limit  of  Time  for  Attacking 
— Meeting  of  Council — Notice — Minutes  — 
Time  for  By-law  Going  into  Operation,] — 
The  right  to  attack  a  municipal  by-law  for 
illegality  is  prescribed  after  30  days  counting 
from  its  coming  into  force:  art.  708  of  the 
Municipal  Code.  2.  The  absence  of  any  men-' 
tlon  in  the  minutes  of  the  meeting  of  a 
municipal  council  at  which  a  by-law  had  been 
attacked,  that  notice  of  the  meeting  has  been 
sent  to  the  absent  councillors^  is  without 
effect  upon  the  validity  of  the  by-law,  if  in 
fact  that  notice  has  been  given.  3.  By-laws, 
unless  the  contrary  is  expressed,  come  into 
force  15  days  after  their  promulgation,  and 
a  notice  given  by  the  secretary-treasurer  of  a 
corporation  that  a  by-law  would  come  into 
force  30  days  after  the  notice,  has  not  the 
effect  of  retarding  the  coming  into  force  of 
the  by-law.  FUiatrault  v.  Corporation  of 
Coteau  Landing,  Q.  R.  21  S.  C.  302. 

Illesality  —  Rules  of  Construction,] — A 
by-law  having  for  its  object  the  closing  of 
the  Craigflower  road  read  thus:  "That  por- 
tion of  the  Craigflower  road  by-law  No.  327, 
being  the  *  Craigflower  road  re-opening  by- 
law, 1900.'  declared  to  be  a  public  highway, 
is  hereby  stopped  up  and  closed  to  public 
traffic."  The  word  **  by "  was  omitted  in- 
advertently from  between  "  road  "  and  **  by- 
law," and  by  the  strict  grammatical  construc- 
tion a  former  by-law  dealing  with  the*  same 
road  was  declared  closed  instead  of  the  road 
itself : — Held,  that  the  words  "  by-law  No. 
327,  being  the  Craigflower  road  re-opening  by- 
law," in  the  enacting  clause,  should  be  re- 
garded as  a  parenthetical  expression  and  as 
descriptive  of  the  portion  of  the  road  referred 
to,  thus  giving  the  by-law  a  sensible  mean- 
ing and  the  one  intended.  The  Court  will 
not  hold  any  legislation  to  be  meaningless 
or  absurd  unless  the  language  is  absolutely 
intractable.  Esguimalt  Waterworks  Co,  v. 
City  of  Victoria,  24  Occ.  N.  105,  10  B.  C. 
R.  193. 
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Ii&Tallditj  of — Payment  of  money  under 
— Recovery  from  corporation.  Cushen  v. 
City  of  Hamilton,  4  O.  L.  R.  265,  1  O.  W. 
R.  441. 

Invalidity — Remedy  —  Petition  to  Quash 
— Action.] — Although,  by  virtue  of  the  pro- 
visions contained  in  ss.  4370,  4389,  4390, 
4391.  of  the  Revised  Statutes  of  Quebec,  the 
quashing  of  by-laws,  procds-verbeauz,  and 
resolutions  of  town  councils  may  be  demand- 
ed by  petition  of  the  Superior  Courts,  such 
quashing  may  also  be  claimed  in  an  ordinary 
action.  Farwell  v.  City  of  Skerhrookc,  Q. 
R.  24  S.  C.  360. 


Itaundry  —  Municipal  Ordinance — Ejus- 
dem  Oeneris  Rule.] — By  s.-s.  33  of  s.  95 
of  the  Municipal  Ordinance,  municipalities 
may  pass  by-laws  for  **  controlling,  regulating, 
and  licensing  livery,  feed,  and  sale  stables, 
telegraph  and  telephone  companies,  telegraph 
and  telephone  offices,  insurance  companies, 
offices  and  agents,  real  estate  dealers  and 
agents,  intelligence  offices,  or  employment 
offices  or  agents,  butcher  shops  or  stalls, 
skating,  roller  or  curling  rinks,  and  all 
other  business  industries  or  callings  carried 
on  or  to  be  carried  on  within  the  municipal- 
ity" : — Held,  that  a  by-law  imposing  a  license 
fee  of  $25  per  annum  on  every  person  carry- 
ing on  a  laundry  business  could  not  be 
supported  under  the  foregoing  provision,  in- 
asmuch as  it  was  unreasonable  and  oppres- 
sive, as  many  women  in  destitute  circum- 
stances who  earn  a  meagre  support  by  taking 
in  washing  would  be  included  within  its 
terms.  The  application  of  the  ejusdem  gen- 
eris rule  discussed.  In  re  !Song  Lee  and 
Town  of  Edmonton,  5  Terr.  L.  R.  466. 

Iiease  of  Municipal  Fropertv — ^Bonus 
— Manufacturing  industry  —  Submitting  by- 
law  to  electors — Closing  up  public  place — 
Exemption  from  municipal  taxation — School 
taxes — Ajpplication  to  quash  —  Time — Pro- 
mulgation— Discretion.  lie  Lamb  and  City 
of  Ottawa,  4  O.  W.  R.  408. 

liioensing — Lodging  House  Keepers.]  — 
Where  a  by-law  requiring  lodging  house  keep- 
ers to  take  out  a  license  did  not  define  what 
was  meant  by  keeping  a  lodging  house : — 
Held,  that  it  did  not  apply  to  a  person  not 
engaged  in  such  occupation  for  profit.  In 
Re  Gun  Long,  7  B.  C.  R.  457. 

Limiting  Nnmber  of  Tavern 
liicenses  and  Presoribine  Aooommo- 
dation — Liquor  License  Act — Special  meet- 
ing of  council — Notice  of — ^pbjections  to  pro- 
cedure —  Validity  of  by-law.  Re  Valdtcrll 
and  Town  of  Gait,  6  O.  W.  R.  340,  10  O. 
L.  R,  618. 

Itivery  Stable  Keeper  —  Damage  to 
vehicle  —  Refusal  of  hirer  to  pay  for  —  Con- 
victibn — Fine.  Brothers  v.  Alford,  1  O.  W. 
R.  31. 

Local  Option — Application  to  Quash  — 
Alleged  Irregularities — Submission  to  Elec- 
tors.]— ^Application  to  quash  a  local  option 
by-law  of  the  rural  municipality  of  Argyle, 
passed  in  3889,  under  the  Liquor  License  Act, 
52  V.  c.   15.     Three  objections  were  taken : 


(1)  that  ^he  by-law  was  not  signed  by  the 
reeve;  (2)  that  the  by-law  fixing  the  day, 
hour,  and  places  for  taking  the  vote  was  not 
signed  by  the  reeve,  or  sealed  with  the  cor- 
porate seal ;  and  (3)  that  the  notice  of  the 
by-law  and  of  the  purpose  to  take  the  vote 
thereon  was  not  published  during  the  period 
in  which  it  was  required  to  be  published.  By 
s.  428  of  the  Municipal  Act,  R.  S.  M.  1902, 
c.  116,  an  application  to  quash  a  by-law  can- 
not be  entertained  unless  the  application  is 
made  within  one  year  from  the  passing  of 
the  by-law,  "except  in  the  case  of  a  by-law 
requiring  the  assent  of  the  electors  or  rate- 
payers, when  the  by-law  has  not  been  sub- 
mitted to,  or  has  not  received  the  assent 
of  the  electors,  or  ratepayers."  A  similar 
provision,  differing  only  as  to  the  period  of 
limitation,  was  in  force  when  the  by-law  in 
question  was  enacted;  see  49  V.  c.  52,  b. 
328: — Held,  that  the  above  provision  meant 
a  submission  in  fact,  and  an  assent  in  fact, 
without  reference  to  the  validity  of  the 
formalities  attending  the  submission.  The 
alleged  by-law  ^as  submitted  to  a  vote  of 
the  electors  and  received  their  assent,  and 
it  had  stood  without  objection  for  over  thir- 
teen years.  The  summary  method  of  quash- 
ing a  by-law  was  the  creature  of  the  statute, 
and  must  be  taken  with  the  limitations  im- 
posed by  statute.  In  re  Houghton  and  Rural 
Municipality  of  Argyle^  23  Occ.   N.  237. 

Looal  Option — Directions  to  Voters  — 
Motion  to  Quash  —  Electors*  Status  to  Op- 
pose.] — A  local  option  by-law  named  as  one 
of  the  polling  places  a  small  unincorporated 
village,  without  specifying  any  house,  hall, 
or  place  in  the  village.  Polling  had  taken 
place  at  this  village  year  after  year  at  muni- 
cipal elections,  and  any  house  or  place  in  it 
could  be  easily  found : — Held,  following  In 
re  Htuson  and  South  Norwich,  19  A.  R.  343, 
that  the  polling  place  was  sufficiently  defined. 
But  held,  also,  that,  as  directions  to  voters 
had  not  been,  as  required  by  the  Municipal 
Act,  ss.  142  and  352,  furnished  to  the  deputy 
returning  officers,  and  as  there  was  not  clear 
evidence  of  the  posting  up  under  the  direc- 
tions of  the  council  of  the  by-law  at  four 
or  more  public  places,  the  by-law  must  be 
quashed,  these  not  being  irregularities  cured 
by  s.  204,  and  the  fact  that  no  harm  had, 
as  far  as  shewn,  resulted,  being  no  answer. 
The  municipal  council  having  decided  not  to 
oppose  the  motion  to  quash  the  by-law,  cer- 
tain electors  were  allowed,  at  their  individual 
risk  as  to  costs,  to  oppose  it  in  the  counciFs 
name.  Re  Mace  and  Frontenac,  42  U.  C. 
R.  at  p.  76,  followed.  In  re  Salter  and 
Township  of  Beckwith,  22  Occ.  N.  182,  1  O. 
W.  R.  266,  4  O.  L.  R.  51. 

Looal  Option — Seal  and  Signature — 
Order  to  Quash — Alteration  in  Boundaries 
of  Municipality.]  —  1.  Section  336  of  the 
Municipal  Act,  R.  S.  M.  c.  100,  is  impera- 
tive, and  an  instrument  not  sealed  with  the 
seal  of  a  municipal  corporation  or  not  signed 
by  its  head  or  the  person  presiding  at  the 
meeting  at  which  the  supposed  by-law  was 
passed,  is  no  by-law  of  the  corporation.  2. 
When  such  alleged  by-law  purports  to  be 
passed  in  accordance  with  the  local  option 
clauses  of  the  Liquor  License  Act,  R.  S.  M. 
c.  90,  the  applicant  is  entitled  to  a  definite 
order  quashing  it,  so  that  the  council  of 
the  municipality  may  know  whether  to  re- 
ceive  license   fees   or  not.     3.   The  order  to 
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quash  a  by-law  should  not  effect  territory 
detached  from  the  municipally  whose  council 
originally  passed  it,  now  and  forming  parts 
of  new  municipalities  which  were  not  served 
with  notice  of  tie  application.  In  re  Vivian 
and  Rural  Municipality  of '  Whitetcater,  22 
Occ.  N.  338.  14  Man.  L.  R.  153. 

I<ocal  Option  By-law — Motion  to  quash 
— Procedure — Non-compliance  with  statute — 
Substantial  compliance — ^Petition  for  by-law 
— Percentage  of  qualified  electors — Inquiry 
by  council — Minutes  of  council — Voters*  list 
— Certificate  of  clerk — Summing  up  of^  votes 
— Adjournment — Time  for  by-law  to  take 
effect.  Be  Caswell  and  Rural  Municipality 
of  South  Norfolk   (Man.),  1  W.  L.  R.  327. 

liocal  Option  By-law — Procedure  under 
Liquor  License  Act — Omission  to  give  notice 
of  place  where  by-law  may  be  seen — Omission 
to  give  notice  of  third  reading  by  council  — 
Fatal  irregularities — Quashing  by-law — Costs. 
Re  Cross  and  Town  of  Gladstone  (Man.),  2 
W.  L.  R.  40. 

liOoal  Option.  By-law  —  Procedure  at 
Council  Meetings — Right  to  Reject  By-law 
Approved  hg/  Electors — Statute,  Imperative 
or  Directory — Right  to  Reconsider  and  Adopt 
Rejected  By-law  at  Suhsequent  Meeting,] — 
A  municipal  council  submitted  a  local  option 
by-law  to  the  people  and  it  was  carried.  At  a 
regular  meeting  of  the  council  when  only 
four  of  five  members  were  present  the  by  law 
was  voted  down  by  two  voting  each  way. 
Later  on  in  the  month,  at  another  meeting 
of  the  council  when  all  the  members  were 
present,  they  passed  the  by-law  without  again 
taking  a  vote  thereon  by  the  electors.  Ar- 
gued that  the  by-law  having  once  been  voted 
down  it  could  not  be  passed  without  an- 
other vote  of  the  electors.  Plea  held  bad, 
that  the 'by-law  was  valid: — Held,  that  the 
first  sentence  of  s.  373  of  3  Ed.  VJI.  c.  19 
was  not  imperative  and  the  council  could 
still  reject  the  by-law  although  approved  by 
the  electors.  In  re  Wilson  and  Ingersoll, 
25  O.  R.  439,  considered.  Re  Dewar  and 
Township  of  East  Williams,  6  O.  W.  R. 
186,  10  O.  L.  R.  463. 

Looal  Option  By-law — Voting  on  By- 
law— Irregularities — Publication  of  B^-law 
— Designation  of  Newspaper  hy  Council  — 
Appointment  of  Agents  or  Scrutineers — Per- 
sons not  Entitled  to  Vote — Compartments  for 
Voters  —  Secrecy  of  Ballot  —  Presence  of 
Strangers  in  Polling  Place — Duties  of  Re- 
turning Officer  at  Close  of  Poll.] — ^Application 
to  quash  a  "local  option  by-law,"  The  ap- 
plicants complain  that  the  requirements  of 
the  Municipal  Act  were  not  complied  with. 
They  state  20  grounds.  Those  urged  may  be 
classed  under  8  heads:  —  1.  That  no  news- 
paper was  designated  by  the  council,  as  the 
Act  requires,  wherein  the  by-law  should  be 
published.  2.  Non-appointment  of  one  per- 
son to  attend  the  polling  on  behalf  of  those 
interested  on  each  side.  3.  Persons  being  al- 
lowed to  vote  who  were  not  so  entitled.  4.  Ab- 
sence of  a  compartment  wherein  a  voter  could 
mark  his  ballot  screened  from  observation. 
5.  Presence  of  other  'persons  in  the  com- 
partment with  the  'voter.  6.  Allowing  other 
persons  to  be  in  a  position  to  see  how  the 
voter  marked  his  ballot.  7.  Allowing  per- 
sons to  be  in  the  polling  place  who  were  not 


entitled  to  be  there.  8.  Non-performance  by 
the  returning  officer  of  various  duties  re- 
quired of  him  at  and  after  the  close  of  the 
poll.  Part  of  the  complaint  was  proved,  part 
was  disproved : — Held,  that  the  election  had 
been  conducted  within  the  meaning  of  the  s. 
204  of  the  Act  and  did  not  affect  the  result  of 
the  election.  Motion  refused.  Re  DUlon  and 
Village  of  Cardinal,  5  O.  W.  R.  653,  750,  10 
O.  L.  R.  371. 


Monopoly  —  Validating  Statute — Constv- 
tutionality  —  License — Revocation.! — ^Under 
a  by-law  of  the  Hull  city  council,  afterwards 
declared  valid  by  the  appellants'  incorporat- 
ing Act  (Quebec,  58  V.  c  69),  the , appellants 
obtained  an  exclusive  right  of  establishing  a 
system  of  electric  lighting  for  a  certain  term 
of  years  in  the  said  city,  and  thereupon  sued 
to  revoke  a  license  previously  granted  by  the 
city  to  the  respondents  for  a  similar  purpose : 
— Held,  that  the  Quebec  Act,  passed  in  fa- 
vour of  a  purely  local  undertaking^  was  with- 
in the  exclusive  competence  of  the  Provincial 
Legislature,  and  none  the  less  so  because  it 
excluded  for  a  limited  time  the  competition  of 
rival  traders : — Held,  also,  that  by  the  true 
construction  of  the  by-law  the  city  did  not 
themselves  revoke  the  license  to  the  respond- 
ents under  which  they  were  actually  supply- 
ing electric  light  to  the  municipality  nor  give 
to  the  appellants  the  right  to  have  it  revoked, 
and  that  the  respondents  were  free  to  carry 
on  their  operations  until  revocation  was  ef- 
fected. Judgment  in  Q.  R.  10  Q.  B.  34, 
affirmed.  Hull  Electric  Co.  v.  Ottawa  Elec- 
tric Co,  [1902]  A.  C.  237. 

Penalty  —  Recovery  hy  Corporation  — 
Exemption — Pleading,]  — •  A  suit  for  the  re- 
covery under  a  by-law  of  a  penalty,  belonging 
wholly  to  the  coriwration,  is  properly  brought 
in  the  name  of  the  corporation.  And  the 
plaintiff  cori)oration  are  not  obliged  to  put 
defendant  en  demeure  to  shew  that  he  is  ex- 
empt under  a  special  clause  of  the  by-law. 
township  of  Cleveland  v.  Ledouw,  Q.  R. 
22  S.  C.  85. 


Proliibition  of  Use  of  Steam  Power 

— Violation  —  Injunction  —  Intervention,] — 
A  municipal  corporation,  which  has  adopted 
a  by-law  prohibiting  the  construction  and 
operation  of  any  factory,  saw-mill,  or  other 
building  containing  machinery  moved  by 
steam,  without  the  permission  of  the  council 
(art.  648,  C.  M.),  has  a  remedy  by  injunc- 
tion against  any  person  who,  in  violation  of 
the  by-law,  builds  a  mill  to  be  operated  by 
steam  within  the  limits  of  the  municipality. 
2.  The  owner  of  such  building  has  a  suffi- 
cient interest  to  be  allowed  to  intervene  in 
the  proceedings  for  injunction.  .  Village  of 
Ste.  Agathe  Des  Monts  v.  Reid,  Q.  R.  24  S. 
C.  461. 


Public  VeUcles  —  Conviction — Inform- 
ation —  Variance  —  Penalty  —  Appropria- 
tion— Construction  of  By-law,]  —  A  convic- 
tion for  an  offence  against  a  by-law  of  police 
commissioners  of  a  city,  relating  to  express 
waggons,  was  not  in  accordance  with  the  in- 
formation, which  charged  an  offence  against 
a  by-law  of  the  city: — Held  that  s.  559,  s.-s. 
5,  of  the  Municipal  Act  did  not  conflict  with 
the  powers  conferred  upon  police  commis- 
sioners by  s.  4S4.    2.  That,  as  an  offence  was 
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disclosed  in  the  information,  and  it  would 
have  been  "unobjectionable  had  the  refer- 
enqe  to  a  by-law  been  omitted,  as  a  by-law 
had  been  proved  at  the  hearing,  as  the  defen- 
dant had  not  been  deceived  or  misled,  and  no 
adjournment  had  been  refused,  the  variance 
was  not  fatal.  Martin  v.  Pridgeon  1  E.  & 
E.  778,  distinguished.  3.  That  tne  penal 
clause  of  the  by-law  was  not  invalid  because 
silent  as  to  the  appropriation  of  the  penalty. 
Re  Snell  and  Town  of  Belleville,  30  U.  C  R. 
81,  distinguished.  4.  That  some  reasonable 
meaning  must  be  attributed  to  the  clause  of 
the  by-law  prohibiting  the  driver  of  a  wag- 
gon from  leaving  it  unattended  on  the  stand; 
that  the  nature  or  disposition  of  the  horse 
had  nothing  to  do  with  the  lntei*pretation  of 
the  regulation,  the  object  of  which  was  to 
compel  the  driver  to  remain  in  close  proxi- 
mity to  his  horse  and  vehicle;  and  the  de- 
fendant had  not  complied  with  it  when  he 
took  up  a  position  120  or  130  feet  away. 
Regina  v.  Duggan,  21  Occ.  N.  35. 

Resi&latinK  Iwiue  of  Liquor  Incenses 

— Validity — Powers  of  license  commissioners 
— Wholesale  license — Discretion — ^Mandamus 
— 'Practice— Summons  or  motion.  Re  Dun- 
das»  and  Municipalittf  of  ChiUiwack  (B.C.). 

1  W.  li.  R.  94. 

Repair  of  BvildinKS — Fire  Limita — 
Ultra  Vires — Validation  by  Legislation,'] — 
Under  s,-ss.  (a)  and  (b)  of  s.  607  of  the 
Municipal  Act,  R.  S.  M.  1882  c.  100,  as 
amended  prior  to  the  8th  May,  1899,  a  muni- 
cipal council  has  no  power  to  pass  a  by-law 
requiring  the  submission  of  plans  and  speci- 
fications of  proi>osed  repairs  to  a  building 
inspector  and  the  obtaining  of  his  certificate 
before  the  commencement  of  repairs  of  any 
building;  and  the  conviction  of  the  defend- 
ant for  breach  of  such  by-law  was  quashed. 
And  a  council  has  no  power  to  enact  that,  if 
the  proposed  repairs  to  a  building  should  cost 
40  per  cent,  of  its  actual  value,  they  should 
lie  considered  a  re-erection,  thereof,  subject 
to  the  terms  of  the  by-law ;  and  where  the ' 
owner  had  made  repairs  to  a  frame  building 
within  the  first-class  fire  limits,  which  had 
been  damaged  by  fire,  a  rule  nisi  to  pro- 
hibit a  magistrate  from  proceeding  with  a 
prosecution  as  for  alleged  unlawful  re-erec- 
tion of  the  building,  in  breach  of  the  by-law, 
was  made  absolute.  The  amendment  b;^* 
the  city  council  of  other  provisions  of  the 
same  by-law,  under  powers  conferred  by  legis- 
lative amendments  of  the  section  of  the 
Municipal  Act  referred  to,  made  after  the 
passing  of  the  by-law.  had  not  the  effect  of 
re-enacting  the  provisions  objected  to.  The 
effect  of  s.  6  of  the  Winnipeg  Charter,  1  & 

2  Edw.  VII.  c.  77,  which  provides  that  the 
by-laws,  &c.,  of  the  citv,  "when  this  Act 
takes  effect,  shall  be  deemed  .  .  .  the 
by-laws  ...  of  the  city  of  Winnipeg, 
as  continued  under  or  altered  by  this  Act. 
was  merely  to  provide  that  the  then  existing 
by-laws  should  stand  as  they  stood  before 
the  passing  of  the  Act,  with  only  such  force, 
effect,  or  validity  as  they  previously  had. 
and  not  to  declare  that  all  such  by-laws  were 
legal  and  valid.  Rex  v.  .V,Mnn,  Re  Rogers  and 
A  wnn.  15  Man.  L.  R.  288,  1  W.  L.  R.  559. 

Snbmisaion  to  Electors — Adoption  hy 
Council — Motion  hy  Ratepayer  to  Invalidate 
— Vote  of  Councillor — Bribe.] — A  ratepayer 
who  is  interested  in  the  grranting  of  licenses 


for  the  ^le  of  intoxicating  liquors  in  the 
municipality,  may  apply  to  have  it  declared 
that  a  by-law  which  the  electors  of  the  muni- 
cipality have  approved  by  their  votes,  and 
which  has  been  transmitted  to  the  collector 
of  revenue  for  the  district  in  order  to  pro- 
hibit the  granting  of  licenses,  was  not  adopted 
by  the  council  of  the  municipality  and  is 
inexistent.  2.  A  municipal  council  has  no 
right  to  declare  that  one  of  its  members  is  in- 
competent to  vote  upon  questions  relating  to 
the  granting  of  licenses  for  the  sale  of  spirit- 
uous liquors,  on  the  ground  that  be  has 
been  bribed  by  a  person  soliciting  such  a 
license.  Oua^f  v.  Village  of  MalbaiCf  Q.  R. 
25  S.  C.  263. 

Submisaion  to  dootom — Approval — 
Majority,] — When  a  special  statute  provides 
that  a  by-law  shall  not  come  into  force  until 
after  it  has  been  approved  by  a  majority  of 
the  municipal  electors  having  the  right  to 
vote  at  the  election  of  a  municipal  councillor, 
there  must  be  an  absolute  majority  of  the 
electors.  Mercier  v.  Corporation  of  War- 
wick, 6  Q.  P.  R.  78. 

Supply  of  Electric  IdKht  by  Villaco 
to  County  House  of  Refuse — ^Necessity 
for  submission  to  electors  —  Dxtraordinary 
expenditure.  County  of  Qrey  v.  Village  of 
Markdale,  6  O.   W.  R.  978. 

Telephone  Company — Regulation  of,] — 
The  council  of  the  plaintiff  municipality  were 
authorized  by  59  V.  (Q.)  c.  56,  s.  18,  cl.  10, 
to  order  by  by-law  tlie  painting  of  all  poles 
then  or  subsequently  erected  within  the  town ; 
and  the  by-law  complained  of  in  this  case 
was  not  ultra  vires.  Town  of  Coaticook  v. 
People's  Telephone  Co.,  21  Occ.  N.  351,  Q. 
R.    19   S.   C.   535. 

Trimming  of  Trees  in  Streets — Reso- 
lution— Xecessity  for  By-law.] — Metion  to 
quash  resolution  of  the  council  of  the  town 
of  Napanee  that  **the  street  committee  have 
instructions  to  see  that  the  street  trees,  where 
necessary,  be  pit)i)erly  trimmed:** — ^Held,  that 
under  s.  574,  s.-s.  4,  of  the  Municipal  Act, 
R.  S.  O.  1897  c.  223.  municipal  corporations 
have  power  to  deal  with  the  trimming  of  all 
trees  the  branches  of  which  extend  over  the 
streets  of  the  municipality,  but  that  it  is 
a  matter  which  should  be  dealt  with  not  by 
resolution,  but  by  by-law,  as  indicated  by  s. 
575  of  the  Municipal  Act.  In  re  Allen  and 
Town  of  Napanee,  22  Occ.  N.  412,  1  O.  W. 
R.  634.  4  O.  L.  R.  582. 

Violation — Toleration  hy  Corporation — 
Liability  for  Damages.] — A  city  corporation 
has  no  right,  in  the  administration  of  its 
by-laws,  to  act  with  partiality,  and  where 
it  tolerates  the  violation  of  an  existing  by- 
law, it  is  responsible  fop  the  damages  thereby 
caused.  *  Brunet  v.  City  of  Montreal,  Q.  R. 
23  S.  C.  262. 


VI.  Cabs. 

By-law — Cah-rank — Private  Orounis,] — 
The  cori)oration  of  the  city  of  Montreal  can- 
not by  by-law  prevent  a  licensed  cabman  from 
taking  up  his  station  upon  the  private  prop- 
erty of  a  hotel  proprietor,  with  the  consent 
of  the  latter.  Desmarais  v.  Samson,  5  Q.  P. 
R.  167. 
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Idcense — Chief  Constable — Discretion  — 
Mandamus, Ji-^The  chief  of  police  of  the  city 
of  Montreal  has  a  discretion  to  exercise  in 
the  granting  of  permits  or  licenses  to  cab- 
men, and  the  Court  will  not  by  mandamus 
interfere  with  the  exercise  of  this  discre- 
tion, unless  the  chief  of  police  has  acted  in 
bad  faith  and  with  evident  injustice.  2. 
The  fact  that  the  chief  of  police  has  granted 
a  permit  to  a  cabman,  after  the  latter  has 
committed  reprehensible  acts,  is  not  a  ground 
for  granting  a  permit  to  him  for  the  follow- 
ing year,  if  the  chief  of  police  is  satisfied 
that  he  should  not  have  granted  the  first  one. 
Carriiire  v.  Legault,  Q.  R.  23  S.  C.  449. 

Liceiise — Mandamus.^ — ^A  cabman  who 
alleges  that  his  license  has  been  taken  away 
from  him  illegally,  cannot  obtain  a  manda- 
mus against  the  municipal  corporation  by 
which  the  license  was  granted;  to  compel  the 
return  of  it.  Laberge  v.  City  of  Montreal, 
Q.   R.   22   S.   C.  473. 

Resnlation  of  Cabmen — Estahlishment 
of  Stand — Committee  of  Council — Resolution 
— Action,] — ^The  council  of  the  city  of  Mon- 
treal has  no  .power  to  delegate  to  a  com- 
mittee the  authority,  vested  in  it  by  the 
charter  of  the  city,  to  prescribe  standing 
places  or  stations  for  cabs.  2.  The  resolu- 
tion of  a  committee  of  the  council  cannot  be 
considered  a  by-law  so  as  to  bring  it  within 
the  provisions  of  s.  304  of  the  charter  of  the 
city,  62  V.  c  58  (Q.),  concerning  the  annul- 
ment of  by-laws,  on  petition  of  any  ratepayer, 
on  the  gi*ound  of  illegality.  3.  A  licensed 
cabman  has,  as  such,  no  special  or  individual 
interest  suflicient  to  justify  an  action  for  the 
annulment  of  a  resolution  of  a  committee  of 
the  city  council  establishing  a  cabstand. 
Judgment  in  Q.  R.  23  S.  C.  256  reversed. 
Samson  v.  City  of  Montreal,  Q.  R.  23  S.  C 
300. 

Veliloles    Standing    on    Hisliway  — 

Agreement  with  railway  companies — Injunc- 
tion —  Quashing  by-law  —  Public  interest. 
Canadian  Pacific  R.  W,  Co,  v.  Citi/  of  To- 
ronto, 1  O.  W.   R.  255. 

Veliloles  WaltinK  for  Hire — Standing 
in  Streets — Engagement  by  Hotel  Company 
— Nominal  Consideration — Agreement — Vali- 
dity— Conviction,] — ^An  hotel  company  en-) 
gaged  three  vehicles  from  a  livery  man  to 
keep  standing  at  their  doors  constantly  ready 
for  Immediate  use  by  guests  of  the  hotel, 
the  hotel  company  paying  one  cent  per  hour 
from  time  of  attendance  until  dismissed  or 
engaged  for  use  by  a  guest ;  the  hotel  be- 
coming responsible  for  the  payment  by  the 
guests  of  the  fees  charged  for  such  service : — 
Held,  the  liveryman  did  not  commit  a  breach 
of  a  municipal  by-law  which  provided  that  no 
cab  should  stand  upon  any  street  while  wait- 
ing for  hire  or  engagement,  by  keeping  these 
vehicles  waiting  on  the  street  for  the  use  of 
the  guests  under  the  above  agreement.  Rex 
V.  Maker,  6  O.  W.  R.  247.  10  O.  U  R.  102. 


VII.   CONTBACTS. 

Agent — Designation  of  Principal — Change 
of  Principal — By-law — Approval  of  ratepay- 
ers— Bonus^-Mandamus — Specific  Perform- 
ance,]— ^Where  a  principal  has  been  named 
by  the  agent  charged   with  the  negotiation, 


the  latter  cannot  afterwards  designate  a  dif- 
ferent person  as  his  principal,  and  more  par- 
ticularly where  the  negotiation  would  not 
have  been  entered  into  if  the  principal  se- 
condly designated  had  been  disclosed  at  the 
outset.  2.  Where  a  contract  w^ith  a  municipal 
cori)oration  required  the  sanction  of  a  by-law 
approved  by  the  ratepayers,  and  a  by-law  sub- 
stantially embodying  the  terms  of  the  con- 
tract, with  the  name  of  the  principal  first 
designated,  was  rejected  by  the  ratepayers, 
the  corporation  were  held  not  subject  to  any 
further  liability.  3.  The  contract  in  question, 
although  disguised  as  a  sale  with  a  consider- 
ation of  one  dollar,  really  amounted  to  a 
bonus,  and  in  manner  and  form,  as'  madf*. 
was  ultra  vires  of  the  corporation.  [The 
question  whether  there  was  a  right  to  a 
mandamus  to  enforce  specific  performance  of 
a  contract,  under  the  circumstances,  was  not 
decided.!  Real  Estate  Investment  Co.  v. 
Town  of  Richmond,  Q.  R.  23  S.  C.  151. 


koh — Damages — Construction  of  ^ew- 
ers— Interference  by  Reason  of  Other  City 
Sewer^,] — ^The  plainti^fF  entered  into  a  con- 
tract with  the  corporation  of  the  city  of  Ot- 
tawa to  construct  certain  sewers.  In  the 
course  of  his  work  the  contents  of  certain 
city  sewers,  which  existed  in  the  streets  in 
w^hich  the  plaintiff  was  required  to  build  the 
sewers  he  had  contracted  to  construct,  the 
existence  of  which  was  not  known  to  and 
was  not  disclosed  to  him,  flowed  into  the' 
trenches  dug  by  him  and  impeded  and  delayed 
him  in  the  work  and  caused  him  additional 
expense  in  doing  it : — Held,  that  the  plain- 
tiff was  entitled  to  recover  damages  from 
the  defendants,  for  the  loss  he  had  thus 
sustained,  for  the  defendants  owed  him  a 
duty  to  do  nothing  to  prevent  or  interfere 
with  his  doing  the  work  he  had  contracted  to 
do,  and  in  discharging  through  the  sewers 
under  their  contix)!  upon  his  work  the  se\vage 
and  other  matter  which  they  carried,  they 
committed  a  breach  of  duty  for  which  they 
were  answerable  to  him  in  damages.  Bour- 
que  v.  City  of  Ottawa,  23  Occ.  N.  268,  6 
O.  L.  R,  287.  2  O.   W.  R.  701. 

By-la'w — Variation — Necessity  for  By-law 
— Mode  of  Payment  for  Work,] — ^A  city  made 
a  contract  for  supply  of  dynamos  and  sta- 
tion systems  for  a  plant  to  furnish  electric 
lighting  for  their  streets.  The  contract  was 
execute  by  a  by-law  under  the  coriwrate 
seal  of  the  city,  subject  to  the  approval  of 
the  city  engineer.  He  inspected  and  approved 
of  the  woA  subject  only  to  re-armaturing, 
if  it  should  be  necessary,  during  the  next  five 
years.  It  was  arranged  that  a  part  of  the 
purchase  money  should  be  retained  as  a  guar- 
antee for  the  same: — Held;  a  contract,  being 
manifested  in  and  adopted  by  by-law,  can  be 
changed  in  some  important  details  without 
the  means  of  another  by-law,  such  as  chang- 
ing the  mode  of  payment.  Thompson  v. 
City  of  Chatham,  5  O.  W.  R.  156,  9  O.  L.  R. 
343. 

Certilleate  of  Engineer — Delay  in  Is- 
suing— Loss  to  Contractor,] — ^Where,  under 
a  contract  with  a  municipal  corporation  which 
made  the  right  of  the  contractors  to  receive 
payment  for  the  construction  of  certain  works 
dependent  upon  the  certificate  of  an  engin- 
eer who  was  also  sole  arbitrator  of  all  dis- 
putes, the  engineer  unjustifiably  delayed  the 
issue  of  the  certificate  for  seven  months  and 
acted  in   a   shifting  and   vacillating,   though 
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not  fraudulent,  manner,  and  probably  caused 
heavy  loss  to  tne  contractors  by  his  mistakes : 
— ^Held,  that  in  the  absence  of  collusion  on 
the  part  of  the  corporation,  the  certificate 
could  not  be  set  aside.  Impropriety  of  certain 
acts  of  the  corporation  remarked  upon. 
Walkley  v.  City  of  Victoria,  7  B.  C.  R.  481. 

Eleetric  UsHtiiic — Use  of  Streets — 
Poles  and  Wires — Rights  of  Rival  Compan- 
ies— Infunction.l — ^The  plaintiffs  and  defend- 
ants were  respectively  companies  incorpor- 
ated to  produce  and  supply  electricity  for 
heat,  light,  and  power,  and  each  had  author- 
ity from  the  corporation  of  the  city  of  Ot- 
tawa to  erect  and  maintain  ];)oles  and  wires 
along  the  sides  of,  across,  and  under  the 
streets  of  the  city  for  certain  periods.  The 
plaintiffs  had  obtained  their  rights  before  the 
defendants,  and  had  erected  their  poles  and 
wires  before  the  defendants  were  incorpor- 
ated. The  agreement  between  the  city  cor- 
poration and  the  defendants  provided  that 
the  latter  should  not,  without  the  express 
permission  of  the  corporation,  erect  addi- 
tional poles  on  certain  streets: — Held,  that, 
as  the  plaintiffs  and  defendants  were  both 
electric  light  companies,  and  therefore  on 
an  equal  footing  in  regard  to  the  business 
they  were  respectively  chartered  to  carry  on, 
the  fact  that  the  plaintiffs  were  in  prior 
occupation  of  the  streets  gave  them  no  exclu- 
sive right  or  privilege  to  use  such  streets  or 
the  particular  sides  of  such  streets  occu- 
pied by  their  poles  and  wires.  But.  being 
first  in  occupation  and  using  the  streets  under 
an  authority  conferred  by  the  municipality, 
they  were  entitled  to  protection  against  a 
company  subsequently  using  the  street  under 
a  like  authority  in  such  a  manner  as  would 
be  likely  to  injure  the  property  of  the  plain- 
tiffs or  endanger  their  workmen  or  servants. 
Semble,  that  the  plaintiffs  could  not  by  ex- 
tending cross-arms  on  their  poles  occupy 
space  not  required  for  the  present  or  imme- 
diate future  service: — Held,  that  danger  ap- 
prehended by  the  plaintiffs  from  the  use  by 
the  defendants  of  their  wires  in  the  condi- 
tion in  which  they  were  strung  or  threat- 
ened to  be  strung,  was  ground  for  moving 
for  an  interim  injunction.  Ottawa  Electric 
Co.  V.  Consumers'  Electric  Co.,  22  Ore.  N. 
140.  1  O.  W.  R.  154,  2  O.  W.  R.  767. 

Erection  of  Publlo  Library — Resolu- 
tion Rescinding  Contract — statutory  Auth- 
ority— Attorney-General  —  Relator — Consid- 
eration.]— The  Attorney-General,  on  the  re- 
lation of  M.,  a  ratepayer  of  the  city  of  Hali- 
fax, applied  for  an  injunction  to  restrain  the 
defendants,  the  city  council  of  Halifax,  from 
carrying  into  effect  a  resolution  seeking  to 
rescind  a  previous  resolution  accepting  an 
offer  made  by  C.  to  furnish  a  sum  of  money 
for  the  purpose  of  erecting  a  free  public 
library  building  in  the  city,  on  condition  that 
the  city  would  provide  a  specified  sum  of 
money  for  its  maintenance,  and  would  pro- 
vide a  free  site  for  the  •building.  An  in- 
terlocutory injunction  was  granted  (23  Ooc. 
N.  24),  from  which  the  defendant  appealed: 
— Held,  per  Townshend,  J.,  that  the  city 
council,  in  passing  the  rescinding  resolution, 
was  acting  within  the  scope  of  its  corporate 
powers,  and  that,  assuming  there  was  a 
breach  of  contract,  no  one  except  the  other 
party  to  the  contract  could  legally  complain 
of  its  action,  or  adopt  remedies  for  the  en- 
forcement of  the  contract ;  that  no  public  right 
or  interest  was  endangered  to  justify  the  in- 
tervention   of    the    Attbmey-Oeneral.      Per 


Meagher,  J.,  concurring  (Without  discussing 
the  position  of  the  relator  or  of  the  Attor* 
ney-General),  that  the  question  was  one 
that  was  inuninently  proper  for  the  consider- 
ation and  action  of  the  city  council.  Per 
Graham,  E.J.,  (McDonald,  C.J.,  concurring), 
affirming  the  judgment  appealed  from,  that 
the  corporation,  having  accepted  the  offer, 
were  bound  by  its  terms,  and  t}iat  the  pass- 
ing of  the  rescinding  resolution  was  a  breach 
of  contract  which  the  Court  had  power  to 
restrain,  the  council  being  agents  or  trustees 
of  the  citizens  in  securing  the  gift:  that  the 
council  could  not  without  like  authority  re- 
scind a  contract  entered  into  by  statutory 
authority;  that  the  Attorney-General  could 
sue  either  with  or  without  a  relator;  that 
the  words  "will  guarantee  to  support,"  were 
responsive  to  the  words  "pledge  itself  by  re- 
solution to  support;"  that  the  detriment  to 
the  city  incurred  at  the  request  of  G.  the 
promise  to  support,  and  the  rates  being 
bound,  was  consideration  to  support  the 
promise  on  the  part  of  C. ;  that  where  a 
promise  to  support  the  "library"  was  asked, 
and  the  resolution  was  to  support  the  "lib- 
rary building,"  the  word  "building"  should 
!  be  rejected  as  falsa  demonstratio.  Attomey- 
j  General  ex  rel.  Mackintosh  v.  City  of  Bali- 
\  fax,  36  N.  S.  Reps.  177. 

!  Execution  by  Mayor — Authorization  &y 
I  Council — Want  of  Consensus  ad  Idem,'\^A 
I  municipal  corporation  can  be  bound  only  by 
;  the  acts  of  those  who  have  the  right  to  re- 
,  present  it.  and,  if,  in  a  case  in  which  it 
,  can  only  be  represented  by  its  council,  the 
I  mayor  should  execute  an  instrument  other 
I  than  that  which  the  council  has  authorized 
him  to  sign  such  instrument  is  void  as 
against  the  corporation.  2.  If  by  reason  of  a 
misunderstanding  one  of  the  parties  to  a  con- 
tract supposes  that  he  is  to  undertake  a  certain 
work,  while  the  other  party  wishes  him  to 
execute  another  work,  there  is  no  contract 
between  them.  (Reversed  bv  the  King's 
Bench.)  Canadian  Pacific  R.  W.  Co.  v.  CitV 
of  Montreal  Q.  R.  21  S.  C.  225. 

LiKhtiiis — ^Reduction  of  price — ^Execution 
of  contract — Part  performance — Tax  by-law. 
Citizenn  Telephone  and  Electric  Light  Co.  v. 
Town  of  Rat  Portage.  1  O.  W.  R.  42;  Town 
of  Rat  Portage  v.  Citizens  Electric  Co,  of 
;  Rat  Portage,  1  O.  W.  R.  44. 

LiKhtiiis  of  To^m — Necessitff  for  hy-lau> 
— Invalidity  of  Contract — Part  Performance.^ 
— The  power  conferred  on  a  municipal  coun- 
:  cil  bv  art.  ft38,  M.  C.  to  provide  for  the 
!  lightins:  of  the  municipality  in  any  manner 
I  deemed  suitable,  can  only  be  exercised  in  the 
'  manner  indicated  by  the  municipal  code,  viz., 
I  by  by-law  (art.  616) :  and  the  council  has. 
I  therefore,  no  authority  to  contract  for  such 
]  purpose  under  a  simple  resolution.  2.  The 
I  part  execution  of  a  void  or  non-existing  con- 
!  tract  does  not  give  it  validity.  Judgment  in 
i  Q.  R.  21  S.  O.  241,  reversed.  Toum  of  8t. 
i  Louis  V.  Citizens'  lAght  and  Power  Co.,  Q, 
R.    13  K.   Bl   19. 

Purchase  and  Sale  of  Electrloal 
'Energy — ^Powers  of  corporation  —  Special 
Act — Construction.  Ottawa  Electric  Co,  v. 
City  of  Ottawa,  6  O.  W.  R.  980. 

Rescission — Charter  —  Prescription.'\  — 
An  action  to  avoid  a  resolution  and  for  can* 
cell  at  ion  of  a  contract  as  ultra  vires  of  a 
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municipality,  is  not  subject  to  the  conditions 
and  prescriptions  enacted  biy  its  charter. 
Auhertin  v.  Toton  of  Maisonneuve,  7  Q.  P. 
R.  305. 

Sale  of  liaad  Acquired  in  Satisfac- 
tion of  Arrears  of  Taxes — Specifio  Per- 
formance— Resolution  of  Council — jBedemp- 
iion—Dama^es,^ — ^At  a  tax  sale  in  Novem- 
ber, 1899,  as  the  price  offered  for  a  lot  owned 
by  one  B.  was  less  than  the  arrears  of  taxes, 
it  was  bid  in  by  the  cofporation.  In  Septem- 
t>er,  1902,  the  plaintiff  wrote  the  corporation 
asking  if  they  would  accept  ''the  taxes  and 
costs"  for  the  property,  and  the  next  day 
the  council  passed  a  resolution  reciting  the 
plaintiff's  offer  and  resolving  to  accept  for 
the  property  the  amount  of  ''taxes,  costs, 
and  interest,*'  amounting  to  $88,  and  the 
reeve  and  clerk  were  authorized  to  issue  a 
deed  for  that  price,  and  a  deed  in  the  statu- 
tory form  of  conveyance  by  the  officers  upon 
a  sale  for  taxes  was  prepared  and  signed  and 
the  corporate  seal  attached,  but  was  not  de- 
livered to  the  plaintiff,  who  then  demanded 
the  deed  and  tendered  his  cheque  for  $88. 
Subsequently  the  clerk  received  from  the 
agent  of  B.  $88,  and  returned  the  plaintiff 
his  cheque,  informing  him  that  B.  had  re- 
deemed his  property.  The  plaintiff  sued  for 
specific  performance: — ^Held,  per  Hunter. 
C.J.,  at  the  trial,  that  no  cause  of  action 
existed  against  the  corporation,  and  that  the 
act;^on  lay,  if  at  all,  only  against  the  reeve 
and  clerk  as  personsB  designatse: — ^Held>  on 
appeal,  reversing  that  decision,  (Irving,  J., 
dissenting),  that  a  contract  had  been  made 
out,  and  that  the  plaintiff  had  a  good  cause 
of  action  against  the  corporation,  but  that, 
as  th&  land  had  been  redeemed  by  the  ori- 
ginal owner,  specific  performance  could  not 
be  granted,  and  it  was  therefore  referred  to 
the  registrar  to  assess  the  damages.  Per 
Irving,  J. : — ^The  resolution  of  September  did 
not  satisfy  the  requirements  of  s.  26  of  the 
Municipal  Clauses  Act,  which  requires  all 
contracts  to  be  made  under  seal ;  a  resolution 
to  sell  must  be  followed  up  by  a  contract 
under  the  corporate  'seal,  placed  there  by 
order  of  the  council.  Tracy  v.  District  of 
Iforth  Vancouver,  10  H  C.  R.  235.  Reversed 
by  the  Supreme  Court  of  Canada  10th  Nov- 
ember,  1903. 

Specifioations — ^Injunction.  Allen  v.  Cit^ 
of  Toronto,  1  O.  W.  R.  518. 

Snpply  of  Water  —  Evidence.  Morden 
V.  Tou:n  of  Dundas,  2  O.  W.  R.  856. 


VIII.   COtTNCILLOBS  AND  OFFICERS. 

Conncillor  —  Disqualification — Contract 
with  Corporation  —  Vacating  Seat  —  Elec- 
tions,']— ^A  municipal  councillor  who,  in  a 
case  of  urgency,  has  supplied  to  employes  of 
the  corporation  timber  and  joists  and  money 
for  the  purpose  of  repairing  municipal  bridges, 
under  the  direction  and  control  and  at  the 
sole  charge  of  the  corporation,  who  makes 
and  files  his  claim,  amounting  to  $19.38. 
with  the  council,  who  approve  of  it  and  order 
it  to  be  paid  at  a  session  presided  over  by 
such  councillor  as  mayor,  and  who  receives 
payment,  but  does  not  make  any  profit,  and 
between  whom  and  the  council  there  was  no 
prevenient  contract,  does  not  thereby  vacate 
his  office.     2.  In  any  event,  supposing  that 


art.  205,  C.  M.,  would  be  applicable,  the 
only  result  would  be  a  simple  incapacity 
to  act  as  councillor;  such  incapacity  would 
not  have  any  retroactive  effect  ui>on  the  elec- 
tion of  the  defendant;  it  would  cease  with 
the  facts  which  gave  rise  to  it,  and  would 
come  to  an  end  with  the  payment  of  the  ac- 
count, before  the  issue  of  the  writ  of  quo 
warranto  and  before  any  notice  could  be  given 
pursuant  to  the  terms  of  art.  207,  or  any 
resolution  adopted  by  virtue  of  art.  208; 
and  the  result  would  be,  therefore,  that  there 
was  never  any  vacancy  in  the  office,  accord- 
ing to  art.  337;  and  that  such  councillor 
does  not  come  within  the  provisions  of  art. 
205,  C.  M.,  and  art.  987,  C.  P;  C.  Houle 
V.  Brodeur,   Q.   R.   18  S.  C  440. 

Disqualification — Contract.] — ^The  only 
contracts  which,  according  to  art.  4215,  R. 
S.  Q.,  render  the  contractor  incapable  of 
sitting  in  the  council  of  a  town,  are  those 
which  establish  permanent  relations  between 
the  contractor  and  the  town  corporation.  2. 
The  fact  that  a  man  has  sold  to  a  town  cor- 
poration a  quarry  and  plant  does  not  render 
him  incapable  of  being  a  member  of  the 
council  of  such  town.  Leonard  V.  Martel,  4 
Q,  P.  R.  320. 

Disqnalifioation  —  Contract  —  Profes- 
sional Services — Resolution — Creditor — Elec- 
tion of  Councillor — Agent — Corrupt  Practice 
— Personation,] — ^Art.  4215,  R.  S.  Q.,  ren- 
ders ineligible  for  municipal  officers  only  those 
who  receive  from  the  municipality  remun- 
eration for  services  which  they  render  to  it 
by  virtue  of  a  contract,  express  or  implied, 
effecting  between  them  and  it  a  connection 
for  a  certain  period,  and  not  professional  men 
who,  without  being  bound  in  advance  by  any 
contract,  render  professional  services  to  the 
municipality  for  which  they  receive  only  the 
remuneration  fixed  by  the  tariff  of  their  pro- 
fession. 2.  A  resolution  of  a  municipal  coun- 
cil to  the  effect  that  a  certain  person  shall 
be  for  the  future  the  advocate  or  the  notary 
of  the  corporation,  even  if  it  is  communi- 
cated to  the  person  whom  it  concerns,  and 
acted  under  for  several  years,  is  only  an  in- 
struction to  the  officers  of  the  corporation 
to  address  themselves  to  such  person  when 
they  need  the  professional  services  which  he 
can  render,  and  does  not  constitute  a  con- 
tract which  renders  him  incapable  of  beinc: 
elected  a  member  of  the  council.  3.  The 
fact  that  a  person  is  a  creditor  of  a  corpor- 
ation does  not  render  him  ineligible  to  be 
elected  a  member  of  the  council.  4.  An  agent 
of  a  candidate  for  a  municipal  office  in  whose 
presence  an  act  of  personation  is  committed 
without  his  endeavouring  to  hinder  it  is  not 
guilty  of  a  corrupt  practice,  and  the  election 
of  a  candidate  cannot  be  affected.  Chauss^ 
v.  Olivier,  Q.  R.  21  S.  0.  387. 

Disqnalifioation — Contract  for  Perform- 
ance of  Work^— Solicitor  Employed  h^f  Officer 
of  Toton,] — ^Under  the  provisions  of  the 
Towns  Incorporation  Act,  R.  S.  N.  S.  c.  71, 
ss.  54  and  56.  no  person  is  qualified  to  be 
elected,  or  to  hold  office  as  mayor  or  council- 
lor who,  "directly  or  indirectly,  by  himself  or 
with  any  other  person,  as  a  partner.or  other- 
wise, enters  into,  or  is  directly  or  indirectly 
interested  in  any  contract,  express  or  im- 
plied, for  the  supply  of  any  goods,  or  mater- 
ials, or  for  the  performance  of  any  work  or 
labour  to  or  for  the  town."  Among  the 
officials  appointed  by  the  town  of  W.  was  an 
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inspector  for  the  purpose  of  enforcing  an4 
carrying  out  the  provisions  of  the  Canada 
Temperance  Act.  The  inspector  received  as 
salary  one-half  the  net  proceeds  of  fines  im- 
posed, after  paying  expenses,  and  was  auth- 
orized by  resolution  of  the  town  council  to 
engage  his  own  solicitor,  whose  fees  were 
not  to  exceed  a  fixed  amount  in  each  case. 
The  defendant,  who  was  elected  mayor  of 
the  town,  had  been  previously  engaged  by 
the  inspector  for  the  purpose  of  prosecuting 
cases  under  the  Act,  and  at  the  time  of  his 
election  there  was  due  him  a  small  sum 
for  services  rendered  as  such  prosecutor, 
which  was  passed  by  the  council,  and  paid 
after  the  election : — Held,  that  the  defendant 
was  a  person  directly  or  indirectly  interested 
in  a  contract  for  the  performance  of  wort 
for  the  town,  within  the  meaning  of  the  Act, 
and  was  therefore  disqualified  from  holding 
office.  Rew  ex  reh  McDonald  v.  Hoherfson, 
35  N.   S.  Reps.  348. 

Disqvalifioation — Diversion  of  Sinking 
Fund.] — ^The  provisions  of  s.  418  of  the 
Consolidated  Municipal  Act,  3  Edw.  VII.  , 
c.  19,  do  not  apply  to  debentures  payable  in 
annual  instalments,  there  being  in  such  a 
case  no  "sinking  fund"  to  be  provided.  Re- 
gina  ex  rel.  Cavanagh  v.  Smith,  26  O.  R. 
632,  distinguished.  Rew  ex  rel,  Sef/mour  v. 
Plant,  24  Occ.  N.  235,  7  O.  L.  R.  467,  3  O. 
W.  R.  550. 

IHsqualifioation — Insurance  Agent — In- 
terest in  Contract.] — ^A  municipal  councillor 
who  represents  an  insurance  company,  and  is 
paid  by  a  commission  on  the  premiums,  is 
not  disqualified  from  holding  office  by  the 
fact  that  the  company  he  represents  insures 
through  him  property  belonging  to  the  cor- 
poration. Art.  4215,  R.  S.  Q.,  which  savs 
that  whosoever  has,  directly  or  indirectly,  by 
himself  or  his  partner,  any  contract  or  *'  in- 
terest in  any  contract  with  the  corporation," 
cannot  be  appointed  a  member  of  the  council 
or  act  as  such,  does  not  cover  the  case  of  an 
agent  paid  by  commissions  on  premiums  paid 
under  a  contract  between  the  insurance  com- 
pany and  the  corporation.  Pindcr  v.  Evans,' 
Q.  R.  23  S.  C.  229. 

Disqiutllfioation — Interest  in  ^'Contract" 
— Judgment,] — ^The  object  of  the  legislature 
in  passing  s.  80  of  the  Consolidated  Munici- 
pal Act,  1903,  3  Edw.  VII.  c.  19  (O.),  was 
to  prevent  any  one  being  elected  to  a  muni- 
cipal council  whose  personal  interests  might 
clash  with  those  of  the  municipality;  and 
the  word  "contract"  used  therein  must  be 
construed  in  its^ widest  sense;  and  a  member 
of  a  municipal  council  against  whom  the  cor- 
poration held  an  unsatisfied  judgment  for 
costs  was  unseated  as  being  disqualified  un- 
der that  section.  Rex  ex  rel,  McNamara  \\ 
Heffernan,  24  Occ.  N.  233,  7  O.  L.  R.  289, 
3  O.  W.  R.  431. 

Disqualifioatioii — Interest  in  Contract — 
Solicitor  for  Prosecutor  Appointed  hp  Town.] 
—The  Towns*  Incorporation  Act.  R.  S.  N. 
8.  c.  71,  s.  54,  disqualifies  for  the  office  of 
mayor  **any  person  who  directly  or  indir- 
ectly, by  himself  or  by  or  with  any  other 
person  as  co-partner  or  otherwise,  enters  into 
or  is  directly  or  indirectly  interested  in  any 
contract,  express  or  implied,  for  the  supply 
of  any  goods  or  materials  or  for  the  perform- 
ance of  any  work  or  labour  to  or  for  the 
town."     R.   S.   N.  S.  c.   100,  s.   181,  enacts 


that  the  town  shall  annually  appoint  an  in- 
spector to  enforce  and  carry  out  the  provi- 
sions of  the  Canada  Temperance  Actt  and 
authorizes  the  town  to  pay  out  of  its  funds 
the  expenses  of  enforcing  the  Act.  On  the 
19th  December,  1900,  W.  was  ap^inted 
prosecutor  under  the  Canada  Temperance 
Act,  and  his  salary  was  by  resolution 
fixed  at  one-half  the  net  proceeds  of  the 
tines,  after  deducting  expenses.  It  was  also 
resolved  that  the  prosecutor  should  engage 
his  own  solicitor,  whose  fees  were  not  to  ex- 
ceed $5  for  any  one  case.  The  defendant, 
a  solicitor,  acted  for  W.  in  four  cases  before 
his  election  as  mayor^  and  his  fees  were  paid 
on  the  6th  March,  1901.  On  the  8th  Febru- 
ary, 1901,  the  defendant  was  elected  mayor, 
and  thereafter  he  acted  gratuitously  for  W. 
in  a  number  of  cases: — Held,  that  the  direct 
relation  of  agency  was  constituted  between 
the  town  and  the  defendant,  and  that  the 
defendant  could  recover  directly  from  the 
town  his  fees :  Tilson  v.  Warwick  Gas  Lij^t 
Co.,  4  B.  &  C.  962.  Held,  also,  that  tKe  de- 
fendant had  a  direct  interest  in  the  contract 
with  W.     Rex  v.  Robertson,  22  Occ.  N.  240. 

Dis^i&alification  —  Proceeding  against 
Municipality.] — At  a  municipal  election  the 
respondent  C.  was  elected  mayor,  and  the 
other  respondents  were  elected  councillors, 
of  a  town,  and  subsequently  took  the  declara- 
tions of  office,  and  sat  as  members  of  the  muni- 
cipal council.  The  relator  complained  that 
at  the  time  of  such  election,  each  one  of  the 
respondents  had  **a  claim,  action,  or  pro- 
ceeding" against  the  municipality.  The  re- 
spondents were  members  of  **The  Good  Citi- 
zens' League"  of  the  town,  and  they  sub- 
scribed money  to  pay  the  expenses  of  a  sum- 
mary proceeding  taken  at  the  instance  of  the 
league  to  quash  a  by-law  of  the  town.  The 
respondents  were  not  the  applicants  in  the 
application  to  quash  the  by-law : — Held,  that 
the  proceeding  to  quash  the  by-law  was  a 
proceeding  against  the  municipality,  within 
the  meaning  of  s.  80  (1)  of  the  Municipal 
Act,  R.  S.  O,  c.  223;  and,  upon  the  evidence 
and  findings  of  the  County  Court  Judge,  that 
it  was  a  proceeding  taken  by  the  respond- 
ents "through  another."  Something  more 
than  membership  in  the  organization  was 
necessary  to  render  the  members  answerable 
for  expenditures  or  acts  done  in  the  name 
of  the  association;  but  their  assent  to  and 
participation  in  the  proceedings  were  shewn 
by  the  evidence.  Rex  ex  rel,  Davis  v..  Camp- 
bell, 22  Occ.   N.   118. 

DisquaUfioation  —  Vote  on  By-law  — 
Pecuniary  Interest  —  Liquor  lAcenae.] — ^A 
member  of  a  municipal  council  is  disqualified 
from  voting  in  the  council  upon  any  subject 
in  which  he  has  a  personal  or  pecuniary  in- 
terest, distinct  from  that  which  he  has  as 
a  ratepayer  in  common  with  other  ratepay- 
ers. A  by-law  to  reduce  the  number  of 
liquor  licenses  in  a  municipality  was  quashed 
because  carried  bv  the  casting  vote  of  the 
reeve,  who  was  mortgagee  of  one  of  the  pro- 
perties likely  to  be  affected  by  it.  In  re 
L*Abbi  and  Corporation  of  Blind  River,  24 
Occ.  N.  126,  7  O.  L.  230,  3  O.  W.  R.  162. 


Di«qiialifioatioii  of  Mayor  aad  Ti 
Counolllori — " Current  Expenditure** — N^ 
ture  of  Loans — Borrowing  bff  Outgoing  Coun- 
cil— Affidavits — Costs,] — ^A  mayor  and  '  fire 
councillors  of  a  town,  having  voted  for  bor- 
rowing money  to  meet  the  current  expend!- 
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tope  for  1908  in  excess  of  the  amount  author- 
ized  by  s.  435  of  the  Consolidated  Municipal 
Act,  1908,  and  having  had  proceedings  taken 
against  them  by  a  relator  to  unseat  them, 
disclaimed,  and  a  new  election  was  held,  at 
which  the  mayor  and  four  of  the  old  council- 
lors, together  with  another,  were  elected 
by  acclamation.  The  same  relator  then  took 
further  proceedings  against  the  mayor  and 
four  old  councillors,  on  the  same  grounds, 
to  have  them  unseated  again : — -Held,  in 
answer  to  the  contention  that  sums  expended 
for  school  ptirposes  and  debentures  and  other 
special  charges  were  not  "current  expendi- 
ture,*' that  the  by-laws  recited  that  the  loans 
were  to  meet  "current  expen4iture ;"  and  that 
there  was  no  power  to  borrow  for  any  other 
purpose  without  a  vote  of  the  duly  qualified 
ratepayers;  that  the  sums  borrowed  were  in 
the  estimates  and  were  part  of  the  current 
expenditure  for  1903;  and  similar  charges 
were  in  the  regular  levy  for  1902  and  formed 
part  of  the  sum  on  which  the  80  per  cent, 
was  calculated: — Held,  also,  that  a  sum  of 
$5,000  borrowed  under  a  by-law  passed  in 
January,  1903,  by  the  outgoing  council  of 
1902,  should  be  taken  into  account: — ^Held, 
also,  that  the  personal  motives  of  the  relator 
had  no  bearing  on  the  motion  or  any  part 
of  it;  and  affidavits  and  counter-affidavits  as 
to  his  motives  were  not  read;  and  the  mayor 
and  four  councillors  were  unseated  and  or- 
dered to  pay  the  costs.  Rex  ex  rel.  Moore 
V.  Hamilh  24  Occ.  N.  271,  7  O.  L.  R.  600,  3 
O.  W.  R.  642. 


Election  OAeer — Negligence — Depriving 
Elector  of  Vote — Liahiliiy,] — ^An  action  will 
lie  where  one  is  deprived  of  his  right  to  vote 
at  a  municipal  election  by  the  negligence  of 
another.  A  municipal  corporation  is  answer- 
able for  the  negligent  performance  of  his 
duties  by  one  of  its  officers,  who  is  appointed 
and  removable  by  it,  even  where  the  duties, 
the  negligent  perforniance  of  which  gave  rise 
to  the  action,  were  imposed  by  the  legisla- 
ture and  not  by  the  corporation ;  Hanington, 
J.,  dissenting.  Cratcford  v.  Cifff  of  8t,  John, 
34   N.    B.   Reps.   560. 

Xlles^  Payments  to — Recover fj  Back.] 
— ^A  municipal  corporation  were  hela  entitled 
to  recover  from  councillors  moneys  illegally 
paid  to  them  for  services  on  a  resolution  of 
the  council.  Town  of  Amherst  v.  Read, 
Town  of  Amherst  v.  Fillmore,  23  Occ.  N. 
139. 

Interest  in  BCatter  lief  ore  Connoil — 

Shareholders  in  Company — Bonus — By-law — 
/ni7o2idiiy.]— Article  4301,  R.  S.  Q..  declares 
that  councillors  who  have  a  personal  interest 
in  a  question  before  the  council  are  incom- 
petent to  take  part  in  the  deliberations  of 
the  council  upon  that  question.  No  matter 
how  small  that  interest  may  be,  and  whether 
an  individual  or  collective  interest,  such  as 
the  interest  which  a  councillor  may  have  in 
a  joint  stock  company  of  which  he  is  a  share- 
holder, if  it  exists,  it  is  direct,  immediate, 
and  therefore  sufficient  according  to  the  terms 
of  the  article,  which  does  not  make  the  dis- 
tinction found  in  art.  4215,  which  relates  only 
to  candidates  for  municipal  offices.  2.  There- 
fore a  councillor  who  is  a  shareholder  in  a 
company,  cannot  take  part  in  a  vote  of  the 
conncil  grantine  a  bonus  to  this  company" 
and,  if  the  majority  is  composed  of  council- 
lors so  interested,  the  by-law  passed  by  their 


aid  for  such  pui*pose  will  be  quashed.  Toton 
of  Victoriaville  v.  Duhuc,  Q.  R.  13  K.  B. 
109. 

BCayor  —  Disqualification  —  Employment 
as  Solicitor — Quo  Warranto,] — The  defendant 
was,  before  his  election  as  mayor  of  a  town, 
solicitor  for  the  prosecutor  a|)i>ointed  by 
the  town  to  enforce  the  provisions  of  the 
Canada  Temperance  Act,  the  prosecutor  re- 
ceiving as  salary  from  the  town  one-half  of 
the  fines  collected,  after  deducting  the  ex- 
penses. His  right  to  the  office  was  attacked 
on  the  ground  that  he  was  disqualified  un- 
der R.  S.  N.  S.  c.  71,  8.  54  (c).  The  affi- 
davits were  in  conflict  as  to  whether  the 
defendant  had  received  any  payment  out  of 
the  funds  of  the  town  after  his  election  as 
mayor,  but  it  was  conceded  that  he  had  acted 
for  the  prosecutor,  having  been  retained  by 
him : — -Held,  that  on  a  motion  for  an  inform- 
ation in  the  nature  of  quo  warranto,  the 
Court  could  not  determine  the  disputed  ques- 
tions of  fact,  and  leave  to  exhibit  the  in- 
formation should  be  granted,  as  there  ap- 
peared to  be  something  to  be  investigated. 
The  Court  had  some  doubt  as  to  whether  the 
seat  ought  not  first  to  be  declared  vacant  by 
the  council.  Rex  v.  Robertson,  21  Occ.  N. 
413. 

Money  Payment  to— By-law — Violation 
of  Procedure  By-law  —  Discretion,] — The 
Court,  in  the  exercise  of  its  discretion,  re- 
fused, under  the  circumstances  of  the  case 
(Street,  J.,  dissenting),  to  restrain  a  muni- 
cipal corporation  from  acting  m>on  a  by-law 
for  the  payment  of  money  to  the  mayor  as 
remuneration  for  services,  the  money  not 
being  provided  for  on  the  face  of  the  estim- 
ates, and  the  by-law  being  passed  by  the 
council  in  the  face  of  the  protest  of  the  min- 
ority and  in  contravention  of  the  procedure 
by-law  of  the  council,  by  being  taken  up  by 
the  council  before  being  submitted  to  a  com- 
mittee of  the  whole.  Heffernan  y.  Town 
of  Walkerton,  23  Occ.  N.  222,  6  O.  L.  R.  79,. 
2  O.  W.  R.  17,  434. 

Payment  for  Serrioes — Recovery  Back,] 
— ^A  municipal  council  which  has  knowingly 
and  voluntarily  paid  a  councillor  the  value 
of  his  services  as  inspector  of  roads  has  no 
right  to  recover  back  from  him  the  sum 
paid.  Corporation  of  New  Rockland  v.  Tor- 
rance, Q.  R.  21  S.  C.  165. 


at  Meetings — Mand^imus — 
Penalty — Nonfeasance — Discretion  of  Court,] 
— ^A  municipal  councillor  is  a  person  occupy- 
ing an  office  in  a  corporation,  within  the 
meaning  of  art.  992.  C.  P.  2.  One  of  the 
duties  attached  to  such  office  is  that  of  being 
present  at  the  sittings-  of  the  council.  3. 
A  councillor  who  while  he  retains  his  office, 
conspires  with  others  not  to  be  present  at  the 
sittings  of  the  council  in  order  to  prevent  a 
quorum  being  present,  and  thereby  to  pre- 
vent the  council  from  exercising  rights  or 
powers  or  functions  which  it  is  obliged  to 
exercise  within  a  certain  time,  is  held  to  be 
a  person  occupying  an  office  in  a  corpora- 
tion who  omits  and  neglects  to  perform  a 
duty  attached  to  such  office,  and,  according 
to  the  terms  of  art.  992,  he  may  be  ordered 
bv  mandamus  to  be  present  at  the  sittings 
of  the  council.  4.  The  fact  that  a  penalty 
is  given  for  the  non-fulfilment  of  such  duty 
does  not  prevent  the  issue  of  the  mandamus. 
Semble,  that  a  municipal  councillor  is  one  of' 
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the  personB  aimed  at  by  Art.  50,  C  P.,  sub- 
ject to  the  rights  of  surveillance  and  dii*ec* 
tion  under  the  orders  and  control  of  the  Su- 
perior Court  and  its  Judges.  Semble,  that, 
without  a  by-law  therefor  passed  by  the 
council,  there  is  no  penalty  upon  a  counciljoi- 
who  is  not  present  at  the  sittings  of  the 
council.  Semble,  that  there  is  nonfeasance 
of  office  on  the  part  of  a  councillor  who 
conspires  for  the  purpose  aforesaid.  Semble. 
that  the  writ  of  mandamus  is  a  matter 
largely  in  the  discretion  of  the  court  or 
Judge.  Legacy  y.  Olivier,  Q,  R.  21  S.  C. 
285. 

Pro-mayor  of  Village — County  Coun- 
cf7.]  —  A  pro-mayor  of  a  local  municipal 
council  has  no  right  to  sit  in  the  county  coun- 
cil. Pari  V.  County  of  Shefford,  Q.  R.  24 
S.  C.  50. 

Recorder — Removal    of — Oroundt    for — 
Powers    of    Council — Statutes — Appointment 
— fifcal.]  —  The  relator,  who  held  the  office 
of  recorder  of  the  town  of  T.  during  good 
behaviour,  was  removed  from  his  office  by  the 
town    council,    and    the   defendant   was    ap- 
pointed in  his  place  and  stead.    An  informa- 
tion in  the  nature  of  a  quo  warranto  was  filed 
to  determine   the   right   to   the   office.     The 
grounds  of  dismissal  were:  1st,  non-attend- 
ance at  meetings  of  the  council ;  2nd,  refusal 
to   prepare   an   Act   for    submission   to    the 
legislature   unless   paid    therefor;    and.   3rd, 
procuring   alterations   of   this   Act,   after   it 
had    been    prepared    by    another    solicitor, 
whereby  certain  changes  were  made  in  the 
salary  attached  to  the  office  of  recorder  and 
in  the  tenure  of  office.     By  the  Act  of  in- 
corporation numerous  powers  were  given  to 
the  towiv  council,   but  no  power  was  given 
specifically    in    relation    to    the    amotion    of 
officers,   and   all   the   powers   of  the   corpor- 
ation generally  were  not  vested  in  the  coun- 
cil.    The  town  council  was  given  power  to 
make  by-laws,  but  only  in  relation  to  sub- 
jects specifically  mentioned,  and  not  includ- 
ing   the    amotion    of    officers: — Held,    that, 
under  all  the  circumstances,  it  could  not  be 
inferred  that  the  power  of  amotion  was  given 
to  the  council  by  the  charter  and  Acts  of 
incorporation,  but  the  same  remained  in  the 
cori>oration  at  large  as  one  of  its  incidents 
and  could  be  exercised  only  by  the  corpor- 
ation itsplf  and  not  by  any  separate  portion 
of  it  such  as  the  town  council : — Held,  that, 
as  the  town  council  had  no  power  to  amove 
the  relator  from   the  office  of  recorder,  the 
office  was  not  vacant  at  the  time  of  the  ap- 
poiiltment  of  defendant: — Held,  that  the  ap- 
pointment of  the  relator  was  not  bad  for  not 
naving  been  made  under  seal,  such  a  method 
of    appointment    being    unnecessary : — Hold, 
that,    if    an    appointment    under    seal    were 
necessary,  the  objection  was  removed  by  Acts 
of  1889  c.  4,  8.  30,  by  which  appointments 
made  by  the  councils  under  the  Act  of  1888 
were    declared    to    be    valid    and    effectual. 
Semble,    <^hat   if   the   town    council    had    the 
power  of  amotion  it  wag  properly  exercised 
and    for    irood   cause.     McDonald,   C.J.,   dis- 
sented.    Rrgina  ex  rel,  Lawrence  y.  Patter- 
son, 33  N.  S.  Reps.  426. 

IX.  County  Councils  —  Powers  op. 

Altera  tion  of  Bovndariefl  of  T«ocr1 
Munioi'nni^ties  —  Misdescription — Pefition 
— Notirr — Waiver  —  Arbitration  and  Award 
— Motion    to   Quash  Bff-law — Ap'^Hratinn    hy 


Minor  Municipality,}   —  Under  s.  18  of  the 
Municipal  Act,  3  Edw.  VII.  c.  19,  when  an 
application  is  made  to  a  county  council  to 
detach  a  portion  of  one  municipality  and  an- 
nex it  to  another,  the  county  council  is  not 
confined  in  its  powers  to  the  boundaries  of 
the  lands  mentioned  in  the  application,  but 
may  detach  any   lands  it  may  deem  proper 
from  the  one  municipality  and  attach  them 
'to  the  other,  subject,  in  case  of  the  dissent 
of  the  municipality  the  area  of  which  is  re- 
duced, to  the  award  in  the  2nd  sub-section 
mentioned.     It  would,  therefore,  be  no  objec- 
tion to  a  by-law  of  a  county  council  detaching 
two  parcels  of  land  from  one  municipality 
and  adding  them  to  another,  that  the  peti- 
tion for  the  by-law  described  only  one  of  the 
parcels   and   asked   to   haye  that  parcel   de- 
tached,  for   the  council,   being  once   set   in 
motion,  may,  in  the  exercise  of  its  discretion, 
detach  all,  or  less»  or  more,  than  the  territory 
described.    The  municipalities  affected,  how- 
ever, have  a  right  to  require  that  there  shall 
be   a  real   exercise  of  discretion  before   the 
power  is  acted  upon,  it  being  judicial  in  its 
nature.     The  by-law  of  the  coun^  council 
was  bad  when  passed  because  it  altered  the 
limits  of  the  village  of  Southampton  with- 
out  intending   to  alter   them   to   the   extent 
actually  affected,  and  without  considering  the 
expediency  of  so  altering  them ;  and  the  ob- 
jection was  not  waived  by  ±he  act  of  die 
Southampton  council  in  passing  a  by-law  ap- 
pointing their  arbitrator,  because  they  were 
misled  by  the  untrue  recitals  in  the  county 
council's  by-law  that  the  petitioners  covered 
the  whole  of  the  lands  detached.    They  should 
not  be  held  to  have  waived  an  objection  go- 
ing to  the  root  of  the  by-law,  of  which  they 
were  not  aware;  in  the  face  of  the  recital, 
they  were  not  obliged  to  verify  it  before  act- 
ing as  they  did.     Notice  of  the  application 
should  have  been  given  to  the  Southampton 
council  before  the  county  council  acted  upon 
the  petitions.     It  seems  to  be  the  intention 
of  s.  18  of  the  Municipal  Act  of  1903  that 
the  by-law  of  the  county  council  should  pro- 
vide for  the  reference  of  boundaries  to  the 
arbitrators  only  where  the  municipality  from 
which  territory  is  detached  opposes  it,  and 
notice  to  that  municipality  is  necessary  for 
the  purpose  of  ascertaining  whether   it  op- 
poses or  agrees  to  the  proposed  alteration  of 
its  boundaries.    That  objection,  howeYer,  was 
apparent  on  the  face  of  the  county  by-law  in 
the  present  case,  and  was,  therefore,  waived 
by  the  appointment  of  an  arbitrator.    It  was 
objected  that  this  was  not  a  case  in  which 
one  municipality  could  apply  to  quash  the  by- 
law of  another,  but  it  is  manifestly  within  s. 
378a  of  the  Municipal  Act.    Appeal  allowed 
and   by-law  quashed   with   coats.     Order  of 
MacMkhon.  J.,  24  Occ.  N.  353,  3  O.  W.  R- 
729,  8  O.  L.  R.  106,  reversed.    In  re  Village 
of  Southampton  and  County  of  Bruce,  4  O. 
W.  R.  341,  25  Occ.  N.  12,  8  O.  L.  R.  664. 

Appeal  from  Deoisioii  of  liocal  Coun- 
ciL]  —  A  county  council,  sitting  in  appeal 
from  the  decisions  of  local  councils,  has 
neither  the  privileges  nor  the  powers  which 
municipal  councils  exercise  as  the  executive  of 
municipal  corporations;  it  only  fulfils  quasi- 
judicial  functions,  by  Yirtue  of  the  powers 
which  the  legislature  has  delegated  to  it,  to 
adjudicate  upon  appeals  from  the  decisions  of 
local  corporations;  and  for  such  purpose  a 
county  council  is  a  tribunal  which  in  no  way 
warrants  the  validity  of  its  decisions ;  and  for 
its  decisions  or  judgments  the  county  council 
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is  not   responsible.     Young  y.  Township  of 
Hereford,  Q.  R.  19  S.  C.  120, 

Appeal  from  Deoision  of  Itooal  Conn- 
oil  —  Jurisdiction  —  Irregularity/  —  Contra- 
dictory Decision,] — ^A  local  council  had  ad- 
opted a  procds-verbal  ordering  the  opening  of 
a  road.  In  his  report  to  the  council  the 
superintendent  had  stated  the  date  of  ap- 
pointment as  the  13th  instead  of  the  12th 
June.  An  appeal  was  taken  to  the  county 
council  to  quash  this  proc^s^verbal  on  the 
merits.  The  petition  in  appeal  gave  the  true 
date  of  the  appointment  of  the  superintend- 
ent, and  did  not  invoke  the  clerical  error. 
Before  the  county  council  the  appellants  de- 
manded a  declaration  of  want  of  jurisdiction 
by  reason  of  the  error  in  the  report  and 
proc^s-verbal,  and  the  council  decided  that  it 
had  no  jurisdiction,  and  at  the  same  time 
quashed  the  procds-verbal : — Held,  that  this 
contradictory  decision  was  illegal;  that  the 
informality  in  the  date  was  of  no  conse- 
quence, and,  besides,  had  not  b^en  invoked 
before  the  local  council,  nor  by  the  petition 
in  appeal ;  that  the  county  council  could  not, 
by  relying  upon  such  an  informality,  refuse 
to  take  cognizance  of  the  merits  of  the  proc^s- 
verbal  and  at  the  'same  time  quash  it,  so  long 
as  it  was  regular  on  its  face;  and  the  deci- 
sion of  the  county  council  was  a  denial  of 
justice  to  the  respondents.  Ricard  v.  i.e- 
m^re,  Q.  R.  19  S.  C.  172. 

Appeal  from  Decision  of  Itooal  Coun- 
cil —  Way  —  Maintenance  and  Opening — 
Powers  of  Special  Superintendent — Munici- 
pal By-law — Petition — Discretion  of  Council 
— Powers  of  Superior  Court — Quashing,] — 
1.  By  virtue  of  art.  794,  C.  M.,  if  the  special 
superintendent  is  of  opinion  that  a  petition 
for  certain  works  should  be  refused,  he  should 
report  accordingly ;  but  if,  on  the  contrary, 
he  is  of  opinion  that  this  petition  is  well 
founded  in  demanding  certain  works,  it  would 
be  proper  to  make  a  procds-yerbal  to  that 
effect.  2.  It  is  not  necessary  that  the  works 
demanded  should  be  mentioned  in  the  prayer 
of  the  petition;  it  is  sufficient,  to  give  the 
county  council  authority  to  act,  that  tbe^ 
should  be  mentioned  in  the  body  of  the  peti- 
tion as  things  suggested  to  the  council  upon 
which  the  council  should  exercise  its  discre- 
tion. 3.  The  Superior  Court,  by  virtue  of 
lowers,  which  are  conferred  upon  it  by  art. 
2329,  R.  S.  Q.,  may  take  cognizance  of  the 
proceedings  of  municipal  councils,  whatever 
they  may  be,  and  quash  them ;  and  it  may 
exercise  these  same  powers  in  the  case  of  a 
decision  of  a  county  council  sitting  in  appeal, 
in  spite  of  art.  1061,  C.  M.,  which  denies  the 
right  of  appeal  in  such  a  case.  Judgment  in 
Q.  R.  17  S.  O.  131  corrected.  Pichi  v.  County 
of  Portneuf,  Q,  ^,  17  S.  0.  589. 


X.  Dkbentubbs. 

—  Special  Rate  —  Railway.] — By 
a  by-law  passed  under  the  provisions  of  ss. 
386,  694,  and  696  of  the  Municipal  Act,  R. 
S.  O.  1897  c.  223,  a  township  corporation 
was  authorized  to  raise  a  sum  by  issuing  de- 
bentures, to  be  met  by  special  rate,  to  provide 
a  bonus  in  aid  of  a  railway  company,  pay- 
able upon  its  compliance  with  certain  con- 
ditions, no  time  for  compliance  being  limited. 
The  debentures  were  duly  executed,  but  re- 
mained unissued  in  the  possession  and  under 


the  control  of  the  municipality: — Held,  that 
until  the  sale  or  negotiation  of  the  debentures 
there  was  no  debt  on  the  part  of  the  town- 
ship, and  that  the  special  rate  was  not  levi- 
able, though  the  time  fixed  for  payment  of 
some  of  the  debentures  had  passed.  Judg- 
ment below,  32  O.  R.  135,  2  Occ.  N.  384,  re- 
versed. Bogart  v.  Township  of  King,  21  Occ. 
N.  229,  1  O.  L.  R.  496. 

Borrowins  Ponrera — Condition  Imposed 
by  Statute  —  Purchaser  —  **  Provided."] — 
Under  the  N.  S.  Acts  of  1898,  c.  65,  s.  13, 
the  city  of  Halifax  was  authorized  to  borrow 
certain  sums  of  money,  including  '*the  sum 
of  $6,500  for  the  extension  north  of  the  Es- 
planade, provided  the  owners  of  the  property 
north  of  the  contemplated  extension  give  and 
convey  to  the  city  the  necessary  land  re- 
quired for  such  extension."  The  work  was 
required  for  the  abatement  of  a  nuisance  of 
which  the  property  owners  in  the  vicinity 
had  been  complaining  for  some  time,  and,  it 
being  understood  that  the  property  owners 
would  convey  to  the  city  the  land  required 
for  the  purpose,  the  city  treasurer  recom- 
mended to  the  council  that  all  sums  required 
during  the  year  1898-99,  including  that  re- 
quired for  the  carrying  on  of  the  work  at  the 
Esplanade,  be  borrowed  at  the  same  time,  as, 
by  doing  so,  the  expense  would  be  lessened, 
and  a  better  price  obtained  for  the  deben- 
tures. This  recommendation  was  adopted  by 
the  city  council,  and  the  amount  in  nuesriou 
was  included  with  other  amounts  to  be  Iku-- 
rowed,  and  debentures  issued  for  the  whole. 
The  plaintiff,  a  ratepayer,  whose  rates  were 
increased  b^  the  amount  of  84  cents  annually 
for  interest  on  the  loan,  applied  for  a  writ  of 
certiorari  to  remove  into  the  Supreme  CJourt 
the  record  of  proceedings  of  the  committee  on 
public  accounts,  the  tenders  committee,  and 
of  the  city  council  relative  to  the  borrowing 
of  the  amount  represented  by  the  loan,  as 
part  of  the  consolidated  fund  of  the  city, 
and  the  estimates  of  income. and  expenditure 
of  the  city  for  the  year  1902,  the  principal 
ground  being  that  the  rate  which  was  made 
apon  the  basis  of  the  estimates  included  in- 
terest on  the  sum  of  $6,500: — Held,  that, 
with  respect  to  the  issue  of  bonds  tor  the 
amount  in  question,  there  Y^as  not  merely  a 
defective  execution  of  a  power,  but  a  total 
want  of  it;  that  the  word  "provided"  in  the 
Act  was  intended  to  create  a  condition  pre- 
cedent to  the  exercise  of  the  borrowing  power ; 
that  the  purchaser  of  the  debentures  was 
bound  to  examine  the  statute  under  the  au- 
thority of  which  they  were  issued,  and,  had 
he  done  so,  would  have  been  made  aware  of 
the  fact  that  the  terms  of  the  statute  had 
not  been  satisfied,  there  being  nothing  in  the 
face  of  the  debentures,  or  in  any  of  the  pro- 
ceedings of  the  council,  so  far  as  disclosed, 
to  convey  any  intimation  that  the  condition 
subject  to  which  the  power  was  to  be  exer- 
cised had  been  performed;  that  the  word 
''provided,"  as  used  in  the  Act,  was  an  apt 
word  to  create  a  condition,  being  synonymous 
with  "  if,"  •*  when,"  and  "  as  soon  as."  Hart 
V.  City  of  Halifax,  35  N.   S.   Reps.  1.  • 

By-lanr  —  Estimates — Sinking  Fund.] — 
A  by-law  to  raise  $3,000  by  debentures  to 
build  a  $10,000  bridge  will  be  set  aside  when 
not  in  conformity  with  the  provisions  of  ^rts. 
494  and  495.  M.  C.  Such  by-law  should  be 
based  upon  precise  estimates  and  provide  for 
the  levying  of  a  sinkine  fund  as  well  as  in- 
terest upon  the  loan,  Pritchard  v.  Township 
of  Wakefield,  Q.  R.  24  S.  C.  100. 
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By-law  Guaranteeli&s  —  Approval  of 
Ratepayers  —  Approval  of  Lieutenani-OoV' 
ernor.] — Judgment  in  Q.  R.  11  K.  B.  77.  af- 
firmed. Hanson  v.  Village  of  Grand  If^e, 
33  S.  C  R.  50, 

By-lair  OoAranteeiiis — Statute— Con- 
struction —  Approval  by  Ratepayers  and 
Lieutenant-Oovemor,]  —  A  by-law  enacted 
under  the  Towns  Corporation  Act  (c.  1,  tit. 
11,  Revised  Statutes  of  Quebec,  1888).  by 
the  respondent  corporation  guaranteed  deben- 
tures to  a  specified  amount  to  be  issued  by  a 
company  with  which  the  corporation  con- 
tracted for  the  execution  of  a  public  work 
within  the  municipality;  but  the  same  had 
not  been  submitted  to  the  municipal  electors 
for  their  approval  or  to  the  Lieutenant-Gov- 
ernor for  his  authority : — Held,  in  a  suit  by 
debenture-holders  against  the  corporation,  that 
the  guarantee  was  in  consequence  ultra  vires : 
— Held,  also,  with  regard  to  the  special  Act 
(60  V.  c.  78)  under  which  the  company  was 
incorporated,  that  the  above  contract  involved 
a  financial  obligation  on  the  part  of  the  cor- 
poration within  the  meaning  of  s.  7  (c). 
Both  under  that  section  and  s.  27,  which 
should  be  read  together,  a  by-law  must  be 
approved  by  a  majority  of  the  whole  body  of 
ratepayers.  Judgment  in  33  S.  C.  R.  50,  af- 
firmed. Hanson  v.  Village  of  Grand  M^e, 
[1904]  A.  C.  789. 

DefeotiTe  By-law  • —  Remedial  Statute.] 
— ^A  municipal  by-law  was  passed  in  1892, 
on  which  debentures  were  issued,  which  pro- 
vided for  payment  of  the  interest,  but  failed 
to  provide  for  payment  of  the  principal.  The 
statute  3  Edw.  VII.  c.  18.  s.  93  (O.),  enacts 
that  "where  in  the  case  of  any  by-law  here- 
tofore or  hereafter  passed,  the  interest  for 
one  year  or  more  on  the  debentures  issued 
under  such  by-law  and  the  principal  of  the 
matured  debentures  (if  any)  has  or  shall 
have  been  paid  by  the  municipality,  the  by- 
law and  the  debentures  issued  thereunder  re- 
maining unpaid  shall  be  valid  and  binding:"' 
— Held,  that  the  effect  of  this  is  to  make  one 
payment  of  interest  validate  the  debenture  in 
respect  to  which  it  is  paid,  and  one  payment 
of  principal  validate  the  debenture  in  re- 
spect to  which  it  is  paid:  and  that  accord- 
ingly the  debentures  here  in  question  fell 
within  the  scope  of  this  remedial  enactment. 
Standard  Life  Assurance  Co.  v.  Village  of 
Tweed,  23  Occ.  N.  324,  6  O.  L.  R.  653,  2  O. 
W.   R.   731,  747,  922,  983. 

Form  of — Sinking  Fund — Assent  of  Lieu- 
tenant-Oovernor,] — A  by-law  (not  being  for 
local  improvements)  which  provides  for  the 
postponement  of  the  payment  of  the  principal 
to  the  end  of  the  term  over  which  the  deben- 
tures are  to  run,  and  for  the  same  being  met 
by  a  sinking  fund,  instead  of  providing  for 
the  payment  of  the  principal  by  equal  instal- 
ments, is  not  in  accordance  with  the  Muni- 
cipal Ordinance  (C.  O.  1898  c.  70),  and  for 
that  reason  the  Lieutenant-Governor  in  Coun- 
cil 'is  warranted  in  withholding  his  assent 
thereto.  In  re  Edmonton  Bn-latc,  21  Occ.  N. 
100,  4  Terr.  L.  R.  450. 


-Approval  of  Ratepayers,] 
— Held,  following  Corporation  de  la  Pointe 
Gatineau  v.  Henson.  Q.  R.  10  9.  B.  346,  that 
a  by-law  authorizing  a  municipal  corpora- 
tion to  guarantee  debentures  issued  by  a  com- 
pany, is  not  valid  until  it  has  been  approved 


by  a  vote  of  the  ratepayers,  and  by  the  Lieu- 
tenant-Governor in  Gouncil.  And  compliance* 
with  these  conditions  is  not  affected  or  dis- 
pensed with  by  s.  27  of  60  V.  c,  78  (Q.» 
Hanson  v.  Village  of  Grand  Jfdre,  Q.  R,  11 
K.  B.  77. 

Illegal  AaaessBieiit  —  Validity  of  De- 
bentures —  Motion  to  Quash  Who^  Rate— 
Certiorari,] — ^By  c.  65  of  the  Nova  Scotia 
Acts  of  1898,  the  council  of  the  city  of  Hali- 
fax were  authorized  to  borrow  on  the  credit 
of  the  city  of  Halifax  a  sum  not  to  exceea 
$6,500  for  the  extension  north  of  the  esplan- 
ade; provided  the  owners  of  property  in 
front  of  the  contemplated  extension  should 
give  and  convey  to  the  city  the  land  required; 
and  it  was  enacted  that  the  sum  when  bor- 
rowed should  form  part  of  the  consolidated 
fund  of  the  city,  and  debentures  should 
be  issued  by  the  city  therefor  under  the  pro- 
visions of  c  24  of  the  Acts  of  the  legislature 
of  Nova  Scotia  for  1880.  The  said  sum  of 
$6,500,  together  with  other  sums,  was  sub- 
sequently borrowed,  and  debentures  issued  to 
cover  the  amount  of  the  loan.  There  was 
nothing  to  distinguidi  the  debentures  issued 
in  respect  of  the  sum  of  $6,500  from  those 
issued  with  respect  to  the  balance  of  the  loan. 
The  owners  of  property  in  front  o"f  the 
proposed  extension  refused  to  convey,  and  it 
was  not  disputed  that  the  loan  was  prema- 
turely made.  The  application  was  for  a  writ 
of  certiorari  to  remove  the  whole  rate  for 
1901  into  the  Supreme  Court.  On  behalf  of 
the  city  corporation  it  was  contended  that 
the  holders  of  the  debentures  could  enforce 
against  the  city  payment  of  the  debentures 
and  the  interest,  and  therefore  the  rate  should 
not  be  quashed.  By  reason  of  the  loan  the 
rate  of  the  applicant  was  increased  84  cents 
a  year: — Held,  that  the  application  must  be 
refused.  In  re  Hart  and  City  of  Halifaw, 
21  Occ.  N.  480. 


XI.  Drainage. 

Alteration  of  Report  aad  Plane.] — 

Before  the  report,  plans,  and  assessment  of 
the  engineer  for  a  drainage  scheme  have  been 
adopted  by  the  council,  it  can  refer  them 
back  to  him  for  further  consideration  or  for 
amendment,  but  after  they  have  been  adopted 
it  cannot  of  its  own  motion  change  or  amend 
them ;  and  if  the  drainage  scheme  is  carried 
out  with  a  material  change  the  municipality 
are  not  protected,  and  are  liable  to  make 
good  any  damages  resulting  from  the  work. 
Priest  V.  Township  of  Flos,  21  Occ.  N.  113, 
1  O.  L.  R.  78. 

Artifioial  Drain  —  Repairs — Outlet,] — 
Section  75  of  the  Drainage  Act,  R.  S.  O. 
1897  c.  226,  applies  only  to  drains  artificially 
constructed,  and  does  not  apply  to  the  re- 
pair or  improvement  of  a  natural  water- 
course. Sutherland-Innes  Co.  v.  Romney,  30 
S.  C.  R.  495,  considered  and  followed.  Where 
part  of  a  drainage  work  to  which  the  provi- 
sions of  s.  75  apply  is  out  of  repair,  it  is  not 
necessary  before  initiating  proceedings  for  the 
improvement  of  the  drain  under  that  section 
for  the  initiating  township  to  repair  the  por- 
tion of  the  existing  drain  which  it  is  bound 
to  repair.  Both  classes  of  work  may  be  pro« 
vided  for  in  the  same  by-law,  the  engineer 
in  that  case  estimating  and  assessing  sepa- 
I'ately  the  cost  of  each  class.  In  re  Town- 
ships   of    Mersa    and    Gosfield    North    and 
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Toum^hip  of  Rochester,  21  Occ.  N.  558,  2  O. 
L.  B.  435. 

Artilloial  Obstmotion  —  Failure  of 
Scheme — Report  of  Engineer.^  —  In  1884  a 
petition  was  presented  to  the  plaintiffs'  coun- 
cil asking  for  the  removal  of  a  dam  and  other 
obstructions  to  Mud  Creek,  into  which  the 
drainage  of  the  township  and  of  Augusta,  ad- 
joining, emptied.  The  council  had  the  creek 
examined  by  an  engineer^  who  presented  a 
report  with  plans  and  estimates  of  the  work 
to  be  done  and  an  estimate  of  the  cost  and 
proportion  of  benefit  to  the  respective  lots  in 
each  township.  The  council  then,  passed  a 
by-law  authorizing  the  work  to  be  done,  which 
was  afterwards  set  aside  on  the  ground  that 
the  removal  of  an  artificial .  obstruction  was 
not  contemplated  by  the  law  then  in  force, 
s.  570  of  the  Municipal  Act,  1883.  In  1886 
the  Act  was  amended,  and  a  fresh  petition 
was  presented  to  the  council,  which  again 
instructed  the  engineer  to  ezdmlne  the  creek 
and  report.  The  engineer  did  not  again  ex- 
amine it  (its  condition  had  not  changed  in 
the  interval),  but  presented  to  the  council 
his  former  report,  plans,  specifications,  and 
assessment,  and  another  by-law  was  passed, 
under  which  the  work  was  done.  In  an  ac- 
tion to  recover  from  Augusta  its  proportion 
of  the  assessment: — ^Held,  affirming  the  judg- 
ment of  the  Ck)urt  of  Appeal,  2  O.  L.  R.  4, 
21  Occ.  N.  375,  Strong.  O.J.,  dissenting,  that 
the  amendment  in  1886  to  s.  570  of  the  Muni- 
cipal Act,  1883,  authorized  the  plaintiffs' 
council  to  cause  the  work  to  be  done,  and 
claim  from  Augusta  its  proportion  of  the 
cost : — Held,  further,  reversing  the  judgment, 
that  the  report  of  the  engineer  was  sufficient 
without  a  fresh  examination  of  the  creek  and 
preparation  of  new  plans  and  a  new  assess- 
ment. Township  of  Elizahethtoton  v.  Town- 
ship of  Augusta,  22  Occ.  N.  191,  32  S.  C.  R. 
295. 

Aaaessmeiit    of   Taatdm   in   AdjoiniaK 

TownflMj^— Outlet  or  injuring  liability.  Re 
Township  of  Elma  and  Township  of  Wallace, 
2  O.  W.  R.  196. 

By-lair  —  Assessment  of  owners  to  pay 
damages  and  costs  before  benefit  feiy^aw 
passed — ^Drainage  Act,  s.  95.  Re  McClure 
and  Township  of  Brooke,  6  O.  W.  R.  1021, 
11  O.  U  R.  115. 

By-law  —  Petition — Qualification  of  Pe- 
titioners —  ^*Assessment  Roll"  —  Farmers* 
Sons — Interest  in  Land — Damages,] — In  an 
action  for  an  injunction  to  restrain  a  muni- 
cipality from  proceeding  with  the  work  under 
a  drainage  by-law: — Held,  that  the  assess- 
ment roll  last  revised  previous  to  the  passing 
of  the  by-law  is  the  one  to  be  looked  at  for 
the  purpose  of  ascertaining  whether  the  pe- 
tition for  the  work  was  sufficiently  signed  to 
authorize  the  passing  of  the  by-law: — ^Held, 
also,  that  the  words  '^exclusive  of  farmers* 
sons  not  actual  owners,"  in  S.-8.  1  of  s.  3, 
R.  S.  O.  c  226,  does  not  refer  to  farmers' 
sons  who  are  not  actual  owners  in  fact,  but 
to  farmers*  sons  so  shewn  by  the  last  revised 
assessment  roll : — ^Held,  also,  that  two  sons 
to  whom  a  father  was  willing  and  promised 
to  grant  his  farm,  taking  back  a  life  lease, 
had  an  Interest  in  the  land,  of  a  freehold 
nature,  entitling  them  to  be  assessed  as  joint 
owners,   and    were   not   ''farmers*    sons   not 


actual  owners:** — ^Held,  also,  following  Con- 
nor V.  Middagh,  16  A.  R.  356,  and  McCuUoch 
V.  Tbwnship  of  Caledonia,  25  A.  R.  417,  that, 
the  by-law  not  having  been  quashea,  the 
plaintiff  was  not  entitled  to  damages  for 
work  done  under  it  although  invalid.  Ohal- 
loner  V.  Township  of  Loho,  21  Occ.  N.  29, 
32  O.  R.  247. 

Consiniotion  of  IHtcli  without  By- 
law —  Trespass  —  Negligence  —  Costs.] — 
Section  470  of  the  M'unicipal  Act,  R.  Sw  O.  • 
1897  c.  223,  applies  only  to  actions  brought 
to  recover  damages  "for  alleged  negligence  on 
the  part  of  the  municipality."  In  an  action 
against  a  municipality  for  damages  for  di- 
verting water  upon  the  plaintiffs  land  by 
the  construction  of  a  ditch  without  any  pro- 
per by-law  authorizing  the  work :— Held,  that 
s.  470  did  not  apply,  as  the  plaintiff's  claim 
was  for  trespass,  and  not  for  negligence; 
and  that  the  trial  Judge  had  power  over  the 
costs;  and  the  Court  would  not  interfere 
with  iiis  discretion  in  awarding  costs  up  to 
the  trial  to  the  plaintiff,  while  directing  a 
reference  as  to  damages.  Judgment  of  Fergu- 
son, J.,  1  O.  W.  R.  569,  affirmed.  Lawrence 
V.  Town  of  Owen  Sound,  23  Occ  N.  138,  5 
O.  L.  R.  369,  1  O.  W.  R,  559,  2  O.  W.  R. 
189. 

Coastniotioa  of  Heir  Drain — Notice — 
Land  Owners — Liahility  for  Old  Drain — Ap- 
peal to  County  Council.] — ^A  public  notice 
given  by  a  special  superintendent  of  his  ap- 
pointment and  of  his  proposed  visit  to  places 
where  it  is  proposed  to  establish  a  water- 
course, is  sufficient  when  it  is  addressed  to 
the  persons  directly  or  indirectly  interested 
in  the  proposed  works,  and  the  owners  of  a 
concession  through  which  the  watercourse 
must  necessarily  pass  are  sufficiently  notified 
by  such  a  notice.  2.  Arts.  881  and  882  of 
the  Municipal  Code,  passed  in  the  interests 
of  agriculture,  override  art.  501.  C.  C,  and 
subject  the  owners  of  higher  lands  to  submit 
to  the  establishment  of  a  watercourse  through 
their  lands  for  the  benefit  of  lower  marshy 
lands*  3.  Owners  wlio  assert  that  they  are 
already  u^der  obligation  in  respect  of  works 
for  a  watercourse  established  b}[  a  proc^- 
verbal,  in  order  to  escape  liability  for  the 
work  of  making  a  new  watercourse,  must 
prove  the  homologation  of  this  procds-verbal, 
and  they  may,  besides,  be  made  liable  for 
the  new  watercourse  in  respect  of  the  land 
which  such  new  watercourse  drains.  4.  An 
appeal  to  the  county  council  does  not  deprive 
a  party  of  his  right  to  move  before  the  Su- 
perior Court  to  quash  a  procds-verbal  on  the 
ground  of  illegality  or  nullity.  Corporation 
of  the  Parish  of  Ste.  Julie  v.  Massue,  Q.  R. 
13  K.  B.  228. 

Cost  of  Repairs — Varying  Apportionment 
— Powers  of  Referee.] — ^Upon  certain  repairs 
to  a  drainage  work  becoming  necessary,  one 
of  the  townships  interested  directed  their  en- 
gineer to  make  a  report,  and  he  assessed  the 
cost  against  the  different  townships  in  the 
proportions  in  which  the  original  co^t  had 
been  assessed,  no  proceedings  having  been 
taken  under  s.  69  or  s.  72  of  the  Drainage 
Act  to  vary  the  assessment : — ^Held,  that  this 
was  the  proper  mode  of  apportionment,  and 
that,  notwithstanding  the  wide  wording  of 
B.  71  of  the  Act,  the  Drainage  Referee  had 
no  power  to  vary  an  apportionment  made  un- 
der such  circumstances.     In  re  Township  of 
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Chatham  and  Township  of  Dover,  24  Occ  N. 
307.  8  O.  L.  R.  132.  3  O.  VV.  B.  882. 

Cost  of  Work  —  Proc^-verhal  —  Raie- 
payer9  not  Interested — Mis-en-oause — Coets,] 
—At  ooDunon  law  as  well  as  by  virtae  of  the 
Municipal  C6de,  a  procds-verbal  cannot  bind* 
nor  effectively  call  upon  to  contribute  to  the 
costs  of  works  ordered  by  the  procfts-yerbal 
in  regard  to  a  watercourse,  any  ratepayer 
except  those  interested:  arts.  811,  870.  871, 
881.  882.  G.  M.  2.  Therefore  a  proc^s-yerbal 
which  imposes  upon  certain  ratei>ayers  the 
dut;r  of  contributing  to  the  cost  of  works  in 
which  they  are  not  interested,  is  illegal  and 
unjust,  and  should  be  Quashed.  3.  Cbsts  can- 
not be  given  against  a  mis-en-canse  unless  he 
has  joined  issue  with  the  plaintiff  and  asked 
for  the  dismissal  of  the  whole  or  part  of  the 
plaintiff's  claim.  Pa^uet  v.  Corporation  of 
St.  Nioolae,  Q.  R«  13  K.  B.  1. 

0o«mt7  Bo«d  —  Watercoune — Special 
Superintendent  —  Proo^-verbal.]  —  Article 
772  of  the  AAmidpal  Code  applies  only  to 
cases  where  it  is  necessary  to  dig  a  water- 
course through  lands  fronting  on  a  road  duly 
established,  and  where  such  a  watercourse  is 
necessary  not  only  for  draining  the  water 
from  the  road,  but  also  for  draining  the  abut- 
ting lands.  2.  In  this  case  a  watercourse  serv- 
ing the  purpose  of  draining  several  lots  in 
the  vicinity  of  a  road  was  not  in  question, 
but  only  a  prolongation  or  continuation  of 
road  ditches  into  natural  watercourses  to 
facilitate  the  flow  of  water  from  the  road; 
and  consequently  the  special  superintendent 
had  a  right  to  provide  in  his  proc^s-verbal 
for  the  digging  and  maintenance  of  these  out- 
lets b^  virtue  of  arts.  709  and  808  of  the 
Municipal  Code.  County  of  Nicolet  v.  Touei- 
gnant,  Q.  R.  12  K.  B.  105. 

Ovlrert  in  Highway — Existing  drain — 
Reconstruction — Costs  of.  Re  Township  of 
Camden  and  Town  of  Dresden,  2  O.  W.  R. 
200. 

Devtraotion   of   Water   PriTllec^   — 

Easement — Compensation — Declaratory  order 
— Injunction.  Re  Farrand  and  Townships 
of  Morris  and  Orev,  6  O.  W.  B.  686. 

XMTlsiott  of  To-wnakip  —  Damages  for 
Construction — Joint  Claim  —  Amendment  of 
Statute  —  Limitation  Clause — Recurrence  of 
Damages,] — ^Pursuant  to  the  judgment  of  the 
Court  of  Appeal  of  the  2nd  March,  1901  (1 
O.  L.  R.  519.  21  Occ,  N.  231).  the  Drainage 
Referee  on  the  25th  July.  1901.  added  the 
corporation  of  the  township  of  Gtosfield  North 
as  defendants,  and  they  filed  a  statement  of 
defence  on  the  10th  September,  1901.  The 
Referee  then  heard  the  evidence  and  assessed 
damages  against  both  townships  in  respect 
of  the  construction  of  the  drain  in  question, 
which  was  completed  before  the  division  of 
the  township  of  Oosfield.  On  the  15th  April, 
1901.  1  Edw.  VII.  c.  30  (O.)  was  passed, 
which  repealed  s.  93  of  the  Drainage  Act, 
and  made  new  provisions,  one  of  which  was 
that  the  notice  claiming  damages  was  to  be 
filed  within  two  years  from  the  time  the 
cause  of  complaint  arose: — Held,  that  the 
plaintiffs'  claim  for  damages  was  against  the 
two  defendants  jointly,  and  that  it  must  bp 
taken  to  have  been  first  made  on  the  10th 
September,  1901,  and  was  confined  to  dam- 
ages suffered  by  the  original  construction  of 
the  drain  which  had  arisen  within  two  vears 


next  before  that  date ;  and  that  the  plaintiffs 
would  be  at  liberty  to  take  proceedings  under 
8.  93  as  often  as  any  damages  should  arise 
in  the  future,  until  a  remedy  should  be  pro- 
vided to  prevent  their  recurrence.  Wigle  v. 
Township  of  Oosfield  South,  24  Occ  N.  81. 
7  a  L.  R-  302,  3^0.  W.  B.  21. 

Bzeoifttioi&  of  Work  by  Persona  Beao- 
fttod  —  Default-^ffioers  of  Corporation^ 
Mandamus — Code  of  Procedure — Change  in.] 
— Municipal  corpora tiona  have  the  direction 
and  control  of  w^rks  neceaaary  for  the  execu- 
tion of  procds-verbaux  regulating  the  opening 
or  maintenance  of  wateroouraes.  2.  If  per- 
sona liable  to  do  work,  neglect  to  do  it,  the 
municipal  corporation  should  have  it  done  by 
their  officers.  3.  Municipal  officers  are  sub- 
ject to  the  orders  of  the  municipal  corpora- 
tion, but  not  to  the  orders  of  private  persons 
interested  in  the  works,  and  they  are  respon- 
aible  for  their  acts  only  to  the  corporation. 
4.  The  Superior  Court  has  the  right  to  com- 
pel municipal  corporations  by  mandamus  to 
execute  what  they  have  ordered  by  their  own 
procda-verbaux,  and  Uiia  right  exists  when- 
ever there  la  no  other  remedy  equally  appro- 
priate, advantageous,  and  efficacious.  G.  The 
new  Code  of  Procedure,  so  far  from  restrict- 
ing the  cases  where  mandamus  may  be 
obtained  against  corporations,  renders  the  use 
of  the  writ  applicable  to  a  larger  number  of 
cases  than  the  old  Code  of  Procedure.  See 
art.  1022  of  the  old  code,  and  art.  992,  No.  1, 
of  the  new.  Hauvin  v.  Parish  of  St.  Patrice 
de  la  Riviire-dU'Loup,  Q.  R.  23  S.  C.  318. 

ZloodiiiC  Frirato  I«aads — Culvert — ^In- 
crease in  rapidity  of  flow  of  water — Cause  of 
action.  Swayzie  v.  Township  of  Montague, 
1  O.  W.  R.  742. 

iBJanr  to  I<aad  —  Trespass  —  Officer  of 
Corporation  —  Limitation  of  Actions  —  Con- 
tinuing  Trespass.]  —  Action  for  trespass  by 
the  municipal  corporation  conatructing  and 
maintaining  a  drain  through  the  plaintiflTs 
land.  The  jury  found  that  the  drain  had 
been  constructed  in  1886  "by  virtue  of  the 
street  commissioner's  power  of  office."  The 
plaintiff,  although  aware  of  the  existence  of 
the  drain  at  the  time,  made  no  objection  till 
1896,  when  the  land  caved  in.  The  judgment 
in  33  N.  S.  Reps.  401,  holding  that  the  de- 
fendants having  constructed  the  drain  by 
their  agent,  the  trespass,  being  a  continuing 
one,  was  not  barred  by  the  Tdwns  Incorpora- 
tion Act,  1895.  was  affirmed.  Town  of  Truro 
V.  Archibald,  31  S.  C.  R.  380. 

Inter-mmiiolpal  Works  —  Contract  — 
Damages — Guaranty  —  Continuing  Liability.] 
— The  city  of  Montreal  having  a  sewer  suffi- 
cient for  all  its  purposes  within  its  limits 
through  lands  lying  on  a  lower  level  than 
those  of  three  adjoining  municipalities,  en- 
tered into  an  agreement  in  writing  with  one 
of  them,  St.  C,  by  which  it  was  permitted 
to  connect  its  sewers  with  the  Montreal  sewer 
in  question  for  drainage  purposes,  and,  by  the 
same  agreement,  Montreal  consented  that  the 
two  other  municipalities  should  make  connec- 
tions with  St.  C.'s  sewers,  so  connected,  in 
such  manner  that  waters  coining  from  such 
three  higher  municipalities  should  be  drained 
through  the  Montreal  pewer,  on  condition 
that  the  connection  should  be  made  by  St.  C. 
at  its  own  cost  and  to  the  satisfaction  of  the 
Montreal  engineers ;  and  that  Montreal  should 
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be  guaranteed  against  damages: — Held,  that 
the  guaran^  bound  the  several  higher  munici- 
palities not  only  for  all  damages  resulting 
from  the  act  of  making  the  actual  oonnectton 
of  the  sewers,  but  also  for  damages  that  might 
be  subsequently  occasioned  from  user.  Held, 
also,  that,  as  Montreal  had  net  obliged  itself 
to  construct  additional  or  new  works  within 
any  fixed  time  in  case  of  insufficiency,  the  ad- 
joining municipalities  were  not  relieved  from 
any  of  their  liabilities  on  account  of  post- 
ponement of  construction  of  such  works  by 
Montreal.  Held,  further,  that  the  judgment 
awarding  damages  against  Montreal  being  $i 
matter  between  third  parties  and  not  ^es 
judicata  against  the  other  municipal  corpora- 
tions interested,  Montreal  was  only  entitled  to 
recover  from  St.  O.  such  damages  as  might  be 
shewn  to  have  resulted  from  the  connection 
and  user  of  the  sewers  under  the  agreement; 
that  Montreal,  when  sued,  was  not  obliged  to 
summon  its  warrantor  in  the  action  for  dam- 
ages, but  could,  after  condemnation,  recover 
such  damages  by  separate  action  under  the 
contract;  that  it  was  not  ^  condition  prece- 
dent to  action  by  Montreal,  by  the  terms  of 
the  contract,  that  it  should  first  submit  to  a 
judicial  condemnation  in  liquidation  of  such 
damages;  and  that  as  between  St.  G.  and  the 
arri^re  garants,  their  contracts  bound  them 
to  pay  damages  in  proportion  to  the  areas 
drained  by  them  into  the  Montreal  sewers. 
City  of  Montreal  v.  dtp  of  8te,  Cunegonde, 
22  Occ.  N.  251,  32  S.  C.  R.  135. 


—  Improvement  of  Natural 
Watercoursee — "  Benefit "  asseagment — **  Out- 
let" Liability.] — ^Lands  from  which  no  water 
is  caused  to  flow  by  artificial  means  into  a 
drain  having  its  outlet  in  a  municipality  other 
than  that  in  which  it  was  Initiated,  cannot  be 
assessed  for  ''  outlet  liability  "  under  57  Y.  c. 
50  (C).  2.  Where  a  drainage  work  initiated 
in  a  higher  municipality,  obtains  an  outlet 
in  a  lower  municipality,  the  assessment  for 
** outlet  liability"  therein  is  limited  to  the 
costs  of  the  work  at  such  outlet.  3.  Every 
assessment,  whether  for  "injuring  liability^' 
Or  for  "outlet  liability,"  must  be  made  upon 
consideration  of  the  special  circumstances  of 
the  case,  and  restricted  to  the  mode  prescribed 
by  the  Act.  There  must  be  apparent  water 
which  is  caused  to  flow  by  an  artificial  chan- 
nel from  the  lands  to  be  assessed  into  the 
drainage  work  or  upon  other  lands,  to  their 
injury,  which  water  is  to  be  carried  off  by 
the  proposed  drainage  work.  4.  Assessment 
for  "  benefit "  under  the  Act  must  have  refer- 
ence to  the  additional  facilities  afforded  by 
the  proposed  work  for  the  drainage  of  all 
lands  within  the  area  of  the  proposed  work, 
and  may  vary  according  to  circumstances.  5. 
Section  75  of  the  Aict  only  authorizes  an 
assessment  for  repair  and  maintenance  of  an 
artificially  constructed  drain.  The  cost  of 
widening  and  deepening  a  natural  watercourse 
is  not  assessable  upon  particular  lands  under 
8.  75,  but  is  a  charge  upon  the  general  funds 
of  the  municipality.  6.  Works  for  the  re- 
clamation of  drowned  lands  in  a  township  on 
a  lower  level  than  that  of  the  initiating  muni- 
cipality are  not  drainage  works,  within  the 
meaning  of  s.  75,  for  which  assessment  can  be 
levied  thereunder,  nor  are  they  works  by 
which  the  lands  in  the  higher  township  can 
be  said  to  have  been  benefited.  Decision  in 
26  A.  R.  495,  19  Occ.  N.  381,  reversed. 
fi.utherland^Innea  Co,  v.  Township  of  Romney. 
21  Occ.  N.  1,  30  S.  C.  R.  495. 


Maintenance  of  Ditch — Action  againat 
Ratepayer — Freecription — Forum — Juaticee  of 
the  Peace — Residence  —  Summons  —  Convic- 
tion,]—Tiie  prescription  of  six  months  pro- 
vided by  art.  2558,  R.  S.  Q.,  does  not  apply 
to  an  action  begun  by  a  municipal  corpora- 
tion against  a  ratepayer,  for  the  recovery 
of  his  share  of  the  cost  of  maintenance 
of  a  line  ditch.  2.  Such  a  suit  may  be 
begun  by  the  corporation  after  having  paid 
the  account  of  the  rural  inspector,  but  not 
before  a  justice  of  the  peace,  the  right  of  re- 
course to  that  tribunal  being  a  right  personal 
to  the  rural  inspector,  which  he  cannot  assign. 
3.  In  this  case,  the  summons  calling  upon  the 
appellant  to  appear  before  two  justices  of  the 
peace  of  the  district  of  Montreal,  without  in- 
dicating their  residence,  and  the  conviction 
having  been  made  by  such  justices  widiout 
stating  their  residences,  the  summons  and 
convictions  were  held  void,  the  competence 
of  justices  of  the  peace  under  art.  104c2,  M. 
C,  depending  upon  their  place  of  residence, 
which,  therefore,  must  be  mentioned.  Tour- 
ville  V.  Parish  of  8t.  Francois  de  Salles,  Q. 
R.  23  S.  O.  OT. 

Iffirflti'^"* — Notice — View — Damages,]  — 
A  letter  written  by  the  complainant's  solicitor 
to  the  council  of  the  municipality,  stating 
that  the  land  in  question  had  been  flooded  by 
water  from  a  drain  constructed  by  the  muni- 
cipality, but  not  saying  anything  as  to  the 
drain's  condition,  and  asking  them  to  con- 
struct and  maintain  such  drainage  work  as  is 
required  to  relieve  the  land,  is  not  a  suffi* 
cient  notice  under  s.  73  of  the  Drainage  Act 
to  justify  the  issue  of  a  mandamus.  It  is 
the  claimant's  duty  to  shew  that  proper  notice 
has  been  given  if  a  mandamus  is  asked  for, 
and  objection  to  the  sufficiency  of  the  notice 
may  be  taken  by  the  defendants  at  any  stage 
of  the  action  without  pleading  want  of  notice. 
The  Drainage  Referee  in  trying  an  action  may 
proceed  partly  on  view,  but  in  so  doing  must 
follow  strictly  the  directions  of  the  Act,  and 
not  make  the  view  without  appointment  or 
notice  to  the  parties.  If  he  does  so  proceed, 
however,  his  finding,  though  based  partly  on 
the  view,  may  be  upheld  if  the  evidence  sup- 
ports it.  A  complaint  is  entitled  to  recover 
for  any  injury  to  the  use  and  enjoyment  of 
his  land  or  for  its  depreciation  in  value,  if 
caused  by  failure  to  keep  a  drain  in  repair, 
but  not  for  depreciation  in  value  based  upon 
the  alleged  insufficiency  in  size  of  the  drain 
as  originally  made,  and  the  Court  holding,  on 
the  construction  of  the  Referee's  judgment, 
that  this  element  had  been  allowed  to  enter 
into  the  computation  of  the  damages,  reduced 
them  from  $250  to  $50.  McKim  v.  Township 
of  East  Luther,  21  Occ.  N.  113,  1  O.  L.  R. 
89. 

Nesleot  to  Maintain  and  Repair 
Drain — Damages  —  Mandamus.  0*Hara  v. 
Township  of  Richmond,  4  O.  W.  R.  178. 

Hon-repair — Injury  to  private  property — 
Damages — Findings  of  referee — Appeal — No- 
tice of  non-repair.  Rayfield  v.  Township  of 
Amaranth,  2  O.  W.  R.  G9. 

Petition — Alteration  of  route — Engineer 
— By-law — Quashing — Costs.  Re  Macdonald 
and  Village  of  Alexandria,  2  O.  W.  R.  637. 

Proces-Tcrbal — Construction  of  Drain  — 
Private  Interest,] — A  municipal  corporation 
hns  no  power  to  order,  by  a  procfis- verbal,  the 
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construction  of  a  watercourse  begun  in  the 
interest  of  a  private  person  and  not  in  tJie 
interest  of  the  public.  Fontaine  v.  Corpcra- 
Hon  of  Sherrington^  Q.  R.  23  S.  C.  532. 

Pumpins  MAChitkerj— Drainage—Injury 
to  Land  and  Crops— Overfioto  of  Water— In- 
efficient  Operation  of  Pumping  Plant  — Ap- 
pointment of  Engineer  and  Commissioners  of 
Works— Construction  of  Works  —  Neghgent 
Operation— Want  of  Repair  —  Provisions  of 
Drainage  Act  —  Damages — Costs— Source  of 
Payment— Drainage  Area— General  Funds  of 
Municipality.^  —  A  municipality  negligently 
operated  their  pumping  machinery  used  tor 
drainage  purposes  so  as  to  cause  damage  to 
the  lands  of  certain  persons.  Corporation 
held  liable  under  Drainage  Act  B.  S.  U. 
1897  c.  226,  s.  73  and  1  Ed.  VII.  c.  3,  s.  4 
(O,).  One-half  of  the  damages  awarded  were 
imposed  on  the  general  funds  of  the  muni- 
cipality and  one-half  on  the  area  benetited 
by  the  'drainage  machinery  causing  the  dam- 
age Bradley  v.  Totonship  of  Raleigh,  tJ  U. 
W.'R.  267,  10  O.  L.  R.  201. 

QualllLoatioii  of  Petltloiieri  —  ''Last 
Revised  Assessment  «o«."]— The  "last  re- 
vised assessment  roll"  which  governs  the 
status  of  petitioners  in  proceedings  under  the 
Drainage  Act  is  the  roll  in  force  at  the  time 
the  petition  is  adopted  by  the  council  and 
referred  to  the  engineer  for  inquiry  and  report, 
and  not  the  roll  in  force  at  the  time  the 
by-law  is  finally  passed.  Judgment  of  Mere- 
dith, C.J.,  32  O.  R.  247,  21  pec.  N  29,  re- 
versed.  Ohalloner  v.  Township  of  Lobo,  Jl 
Occ  N.  108,  1  O.  L.  R.  156,  292 ;  and  this 
judgment  was  affirmed.  Appeal  dismissed  witu 
costs  to  respondents  the  township  of  Lobo, 
but  without  costs  to  the  respondent  Olivei. 
Challoner  v.  Township  of  Lobo,  23  Occ.  N. 
35,  32  S.  C.  R.  505. 

Report  of  Ensineor — Appeal  to  drainage 
referee— Appeal  to  Court  of  Appeal— -Status 
of  appellant— Land  owner — Township  corpor- 
ation—Right of  appeal — Amount  of  assess- 
ment— Scope  of  report — Petition — ^Area — En- 
largement— Multiplication  of  drains — Injury 
to  land  —  Absence  of  benefit  —  Unjust  assess- 
ment— Outlet.  Re  Township  of  Aldhorough 
and  Totonship  of  Duntvich,  4  O.  W.  R.  159. 

Statns  of  Petitlonewi  —  Finality  of 
Assessment  Roll — Farmer's  Son,}  —  In  pro- 
ceedings under  the  Drainage  Act  the  assess- 
ment roll  is  conclusive  as  to  the  status  ot 
the  persons  mentioned  in  it,  and  evidence  is 
not  admissible  to  shew  that  a  person  entered 
on  the  roll  as  ovnier  is  in  fact  a  farmer  s  son 
and  has  been  entered  on  the  roll  as  owner  by 
the  assessor's  error.  Judgment  below  on  this 
point  reversed:  Armour,  C.J.O.,  dissenting; 
but  affirmed  per  curiam  on  other  grounds. 
Township  of  Warwick  v.  Township  of  Brooke, 
21  Occ.  N.  231,  1  O.  L.  R.  433. 

Township  Drain — Division  of  Township 
— Damages  before  Division — Action  for.]  — 
A  township,  in  which  extensive  drainage 
works  had  been  constructed,  was  divided  into 
two  townships  by  a  statute  which  provided 
that  the  assets  and  debts  of  the  original 
municipality  should  be  divided  between  the 
new  municipalities,  each  remaining  liable  as 
surety  for  the  i)ortion  of  the  debts  It  was 
primarily  liable  to  pay,  and  the  provisions 
of  the  Municipal  Act  as  to  the  separation  of 
a  junior  from  a  senior  township  to  be  applied 


as  far  as  possible : — Held,  that  an  action  for 
damages  caused  by  the  drainage  works,  in- 
curred before  the  division,  and  asking  to  have 
the  drains  kept  in  repair,  must  be  brought 
against  both  townships  and  not  against  that 
one  only  in  which  the  plaintiff's  land  was 
situate.  Wigle  v.  Township  of  Qosfield  South, 
21  Occ.  N.  231,  1  O.  L.  R.  519. 


Wateroonrae  Traverainc  Two  C^iut- 
tiea — Naming  of  Special  Superintendent — Re- 
quest— Quashing — Costs  —  Res  Judicata,]  — 
The  defendants  had  presented  a  petition  to 
the  county  council  of  Hochelaga  for  the 
authorization  of  the  opening  and  maintenance 
of  a  watercourse  crossing  the  counties  of 
Hochelaga  and  Jacques  Cartier.  The  council 
granted  the  request  and  named  a  special 
superintendent,  who,  after  having  visited  the 
locus  and  heai^  the  parties,  drew  up  a  report 
in  favour  of  the  proposal.  This  report  was 
submitted  for  homologation  to  the  board  of 
delegates  of  the  two  counties,  who,  after  con- 
sideration, quashed  it  with  costs  of  the  report 
against  the  defendants,  the  petitioners.  These 
costs  were  forthwith  taxed  and  paid  by  the 
plaintiffs,  who  now  claimed  payment  of  th^n 
from  the  defendants : — ^Held,  that  the  decision 
of  the  board  of  delegates  had  the  force  of  res 
judicata  against  the  defendants,  and  could  not 
be  Incidentally  reformed  in  a  suit  for  the 
costs.  2.  That  the  council  of  Hochelaga  hajd, 
in  this  case,  the  power  to  name  a  si>ecial 
superintendent,  and  even  supposing  such  nom- 
ination to  be  illegal,  the  corporation  would 
not  be  responsible  for  errors  in  procedure  in- 
duced and  accepted,  by  interested  parties. 
County  of  Hochelaga  v.  Laplaine,  Q.  R.  20  S. 
C.  165. 


XII.   EXPBNDITUKB. 

Acquisition  of  Iiands  at'  Tax  Sale  — 

Sale  by  Tender  —  Resolution  of  Council  to 
Accept  Lower  Tender — Action  by  Higher  Ten- 
derer to  Restrain  Sale — Insuff^ient  Reasons 
for  Accepting  Lower  Tender,] — ^Thls  was  a 
motion  to  quash  appeal  by  defendant  corpora- 
tion to  a  Divisional  Court  from  the  judgment 
of  Magee,  J.,  upon  an  action  to  restrain  de- 
fendants, the  corporation  of  the  City  of 
Belleville,  from  proceeding  with  a  sale  to  de- 
fendant Caldwell  of  certain  lots  acquired  by 
the  corporation  under  the  Assessment  Act  in 
satisfaction  of  arrears  of  taxes.  This  action 
was  dismissed  by  Street,  J^^  and  the  plaintiff 
appealed  to  a  Divisional  Court,  which  held 
(5  O.  W.  R.  310),  that  the  plaintiff  was  en- 
titled to  succeed,  unless  the  defendant  cor- 
poration could  prove  at  a  further  trial  good 
reasons  which  induced  them  to  sell  to  defend- 
ant Caldwell.  The  defendant  corporation 
elected  to  have  a  further  trial,  and  it  took 
place  before  Magee,  J.,  without  a  jury,  at 
Belleville,  on  2nd  May,  1905 :— -Held,  plaintiff 
not  entitled  to  have  his  offer  accepted  nor  to 
prevent  the  corporation  from  selling  for  less 
than  the  amount  of  his  offer,  but  he  was 
entitled  to  an  injunction  to  restrain  them  ft^m 
closing  the  sale  to  Mr.  Caldwell  on  the  basis 
only  of  the  action  of  the  special  committee  or 
of  the  council,  6  O.  W.  R.  1.  Upon  motion 
to  quash  above  appeal,  it  was  held  that  the 
mere  payment  of  money  as  directed  by  a 
judgment  is  not  a  bar  to  an  appeal  from  that 
judgment  by  the  party  making  such  payment 
(reference  to  Pierce  v.  Palmer,  12  P.  R. 
308).  and  if  the  existing  injunction  was  re- 
moved and  the  appellants  were  declared  to  be 
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at  liberty  to  carry  out  the  sale,  there  was 
nothing  to  support  the  contention  that  the 
defendant  Caldwell  could  not  purchase  the 
lands  in  question;  also  that  there  was 
nothing  to  prevent  his  co-defendants  from 
taking  steps  by  appeal  to  relieve  themselves 
from  an  onerous  judgment  which  they  allege 
to  have  been  pronounced  in  error.  Phillips 
V.  City  of  Belleville,  6  O.  W.  R.  129,  10  O. 
L.  R.  178. 

Borrowing  Powers — '*  Ordinary  Expen- 
diture"— School  Purposes  —  Costs.]  —  The 
power  conferred  upon  a  municipality  by  the 
Municipal  Act,  R.  S.  O.  1897  c.  223,  s.  435, 
of  borrowing  money  to  meet  current  expendi- 
ture is  distinct  from  the  power  conferred  by 
that  section  of  borrowing  money  for  school 
purposes,  and  the  amount  borrowed  for  the 
former  purpose  must  not  exceed  eighty  per 
cent,  of  the  amount  collected  in  the  preceding 
municipal  year  for  the  current  expenditure  of 
the  municipality,  apart  from  the  expenditure 
for  school  purposes.  Where  this  limit  had 
been  exceeded,  but  before  the  action  was 
tried  the  money  had  been  repaid,  the  plaintiff, 
who  sued  on  behalf  of  himself  and  all  other 
ratepayers,  was  held  entitled  to  have  the 
merits  of  the  case  disposed  of,  and,  In  the 
result,  his  costs  awarded  to  him,  and  this  al- 
though the  borrowing  had  taken  place  to 
enable  the  municipality  to  carry  on  prior 
litigation  pending  between  the  plaintiff  and 
the  municipality.  Holmes  v.  Town  of 
Ooderich,  23  Occ.  N.  12,  5  O.  L.  R.  33. 

Compnlsory  Audit  —  Appointment  of 
auditor — Payment  for  services  —  Demand  — 
Attomey-Greneral.  Williamson  v.  Township  of 
EUzahethtown,  2  O.  W.  R.  977. 

Credit  Itesally  Voted  —  Expenses  In- 
curred— Payment — Treasurer — City  Charter.l 
— What  art.  336  of  the  charter  of  the  city  ol 
Montreal  forbids  to  its  council  and  its  com- 
mittees, and  what  art.  338  punishes,  is  not  the 
ordering  of  payment  of  expenses  already  in- 
curred without  their  being  covered  by  a  credit 
legally  voted,  but  the  incurring  of  them  witn- 
out  such  a  credit.  The  prohibition  against  pay- 
ing these  expenses  is  only  directed  to  the  treas- 
urer of  the  city.  2.  The  restrictions  provided  by 
arts,  336,  338,  and  339  of  the  charter  only 
apply  to  the  expenses  which  the  council  has 
discretion  to  incur,  and  do  not  apply  to  dis- 
bursements which  are  provided  for  by  statute 
or  by  a  contract  legally  made  by  the  council. 
Stephens  v.  Pr4fontaine,  Q.  R.  22  S.  0.  11. 

Ezpenses  of  Criminal  Jnstioe  —  Lia- 
bility for — Certificate — Powers  of  Provincial 
Legislatures,] — ^A  municipality  Is  liable  for 
the  fees  and  expenses  of  a  justice  of  the  peace 
or  a  constable,  payable  in  relation  to  the 
prosecution  of  indictable  offences,  only  where 
they  have  been  certified  to  be  correct  by  the 
Attorney-General  or  other  counsel  acting  for 
the  Crown,  and  have  been  ordered  to  be  paid 
by  the  Judge  presiding  at  the  Court  in  which 
the  indictment  is  presented.  The  Act  of 
Assembly  57  V.  c.  19,  s.  1,  whereby  certain 
expenses  in  criminal  prosecutions  are,  made 
chargeable  upon  the  municipalities,  is  not 
ultra  vires  of  the  Provincial  Legislature. 
McLeod  V.  Municipality  of  Kings,  Morison  v. 
Municipality  of  Kings,  35  N.  B.  Rep6.163. 

niesal  Paymentfl — Action  hy  Ratepayer 
— Defence  of  Action  Brought  against  Con- 
stable—Resolution of  Council — Ratification — 


Parties  —>  Costs,]  —  A  constable  appointed  by 
by-law  of  a  town  arrested  a  man  as  a  vagrant, 
and  for  so  doing  was  sued  for  false  arrest 
and  imprisonment  : — ^Held,  that  he  was  not 
acting  as  the  servant  of  the  corporation,  and 
"respondeat  superior"  did  not  apply;  that 
the  corporation  were  not  liable  to  the  person 
arrested;  that  a  resolution  of  the  council 
retaining  an  advocate  to  defend  the  constable 
and  agreeing  to  indemnify  him,  was  ultra 
vires,  and  payment  by  the  corporation  to  such 
advocate  of  his  costs  and  to  the  advocate  tor 
the  person  arrested  his  costs  of  such  action, 
was  illegal.  2.  That  the  payment  by  the 
corporation  of  a  fee  to  an  advocate  for  his 
opinion  as  to  the  liability  of  the  council  and 
councillors  was  a  legal  payment.  3.  That, 
though  the  resolution  of  the  council  and  the 
payments  thereunder  might  amount  to  a  rati- 
fication of  the  act  of  the  constable  so  as  to 
render  the  corporation  liable  to  the  person 
arrested,  the  payment  could  not  be  so  made 
legal  as  against  a  complaining  ratepayer.  4. 
That  the  constable  was  a  proper  party  to  an 
action  by  a  ratepayer.  5.  That  ss.  268  and 
269  of  the  Municipal  Ordinance  of  1898,  c. 
70,  are  merely  permissive,  and  do  not  oust  the 
general  jurisdiction  of  the  Court,  in  an  action 
to  quash  by-laws,  resolutions,  &c.  6.  That  s. 
273  affords  protection  for  acts  done  under  a 
by-law  or  resolution,  but  does  not  bar  an 
action  to  restrain  the  corporation  from  en- 
forcing it.  7.  That  a  ratepayer,  on  behalf  of 
himself  and  all  other  ratepayers,  has  a  right 
to  bring  an  action  for  a  refund  of  the  moneys 
illegally  paid.  8.  That  tiie  corporation  not 
having  i>aid  the  moneys  under  mistake,  and 
having  no  right  to  recover  them  from  the  con- 
stable as  moneys  paid  to  his  use,  the  plaintiff 
had  no  greater  right.  Pease  v.  Town  of 
Moosomin,  5  Terr.  L.  R.  207. 

Ordinary     Current     Expenditure  — 

Borrowing  money  to  use  as  security  for  ap- 
peal in  previous  action — ^Appeal  for  costs—- 
Status  of  plaintiff.  Holmes  v.  Town. of  God- 
ench,  1  O.  W.  R.  367,  814. 

Payment  of  Money — Instahnents  —  De- 
bentures— Sinking  Fund,] — Since  the  amend- 
ment of  the  N.  W.  T.  Municipal  Ordinancw, 
1894,  part  VI.,  ss.  10  and  11,  by  the  amend- ' 
ing  Ordinance  of  1897,  whereby  s.  11  was  left 
out  and  s.-8.  (b)  of  s.  10  was  repealed  and 
a  new  sub-section  substituted,  and  a  new  sec- 
tion, 222  (now  218),  was  enacted,  a  money 
by-law  (not  being  for  local  improvements) 
which  provides  for  the  postponement  of  the 
payment  of  the  principal  to  the  end  of  the 
term  over  which  the  debentures  run.  and  that 
such  payment  is  to  be  met  by  a  sinking  fund, 
instead  of  providing  for  the  payment  of  the 
principal  by  equal  instalments,  is  invalid.  In 
this  case  the  by-law  not  being  in  accordance 
with  the  Ordinance,  the  Lieutenant-Governor 
in  council  was  warranted  in  withholding 
assent  to  it.  In  re  Town  of  Edmonton,  21 
Occ.  N.  100. 

Pnblie  Parks  Aet,  Man.  —  Municipal 
4c* — Expropriation — Powers  of  Board — Entry 
— Trespass  —  Remedy  of  owner  —  Ac*iort — 
Arbitration.] — 1.  Section  755  of  the  Muni- 
cipal Act.  R.  S.  M.  1902  c.  116,  giving  power 
to  the  council  of  a  city  to  acquire  by  pur- 
chase or  expropriation  land  for  park  purposes, 
read  together  with  s.  769,  does  not  authorize 
the  council  to  enter  upon  the  land,  without 
the  consent  of  the  owner,  without  first  taking 
steps  to  expropriate  the  land  and  obtain  an 
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award  of  arbitrators  and  paying  the  amount 
awarded  for  compensation.  2.  SSection  44  of 
the  Public  Parks  Act,  R.  8.  M.  1902  c.  141, 
does  not  warrant  the  parks  board  of  a  town 
in  entering  upon  land,  or  doing  anything  to 
injuriously  affect  it,  without  the  consent  of 
the  owner,  until  after  they  have  regularly  ex- 
propriated and  paid  for  the  property;  and  a 
person  whose  land  has  been  thus  entered  upon 
or  injuriously  affected  has  a  right  of  action 
for  damages  against  the  parks  board,  and  is 
not  restricted  to  the  remedy  by  arbitration 
under  the  expropriation  and  arbitration 
clauses  of  the  Municipal  Act.  Smith  v.  Pub- 
lic Parka  Board  of  Portage  la  Prairie.  15 
Man.  L.  R.  249,  1  W.  L.  R.  237. 

Purobase  of  Land  for  Indi&strial 
Farm — Delivery  and  registration  of  convey- 
ance— Refusal  to  pay  purchase  money — Ex- 
ecuted contract — Deea  of  re-conveyance — ^By- 
law— Statute  of  Frauds — Powers  of  corpora- 
tion— E^xtraordinary  expenditure — Estimate — 
Ajssessment.  Macartney  v.  County  of  Haldi- 
mand,  6  O.  W.  R.  805,  10  O.  L.  R.  668. 


SaMatorinm  —  Proposed  Expenditure  — 
Submission  of  Question  to  Electors  —  Injunc- 
^tofi.J-rThere  is  nothing  in  the  Municipal  Act 
permitting  a  municipal  council  to  take  a 
plebiscite,  and  there  is  no  express  prohibition 
against  doing  so.  Taking  a  vote  of  the  elec- 
tors upon  questions  or  upon  authorized  by- 
laws is  open  to  grave  objections.  And  where 
a  council  sought  to  take  such  a  vote  on  the 
question  of  a  mone^  grant  in  aid  of  a  sana- 
torium, which  they  had  not  power  to  make, 
with  a  view  to  inform  the  Legislature  of  the 
result,  and,  if  favourable,  to  use  the  result  as 
an  argument  in  attempting  to  obtain  for  the 
council  legislative  authority  to  make  the 
grant,  they  were  restrained  by  injunction 
from  so  doing.  Helm  v.  Town  of  Port  Hope, 
22  Gr.  273,  followed.  King  v.  City  of  To- 
ronto, 23  Occ.  N.  92,  5  O.  L.  R.  163,  1  O. 
W.  R.  843. 

Statute  Authorisinc — Dam — ^Temporary 
structure — Injury  to  lands — Independent  con- 
tractor—  Control  by  corporation  —  Mainten- 
ance of  dam — Navigable  river — Unlawful  act 
— Nuisance — Abatement — Request.  Clipsham 
V.  Totcn  of  Onllia,  5  O.  W.  R.  298,  786. 

Valid  Debt — By-law — Contract — Injunc- 
tion— Costs.  Whelihan  v.  Hunter,  1  O.  W. 
R.  788,  2  O.  W.  R.  20. 


XIII.  Expropriation. 

Abandonment  —  Damages  —  Costs,]  — 
The  city  commenced  expropriation  proceed- 
ings, and  forthwith  took  i)ossession  of  the 
plaintiff's  land,  constructed  works  thereon, 
and  incorporated  it  with  a  public  street. 
Subsequently,  in  virtue  of  a  statute  granting 
permission  to  do  so,  the  city  abandoned  the 
expropriation  proceedings  without  paying  in- 
demnity or  returning  the  lands  so  occupied 
and  used : — Held,  that  the  plaintiff  had  been 
illegally  dispossessed  of  his  property,  and  was 
entitled  to  have  it  returned  to  him  in  the 
state  in  which  it  was  at  the  time  it  had  been 
so  taken  possession  of,  and  also  to  recover 
compensation  for  the  illegal  detention: — ^Held, 
further,  that  in  the  present  case  the  measure 
of  damages,  as  representing  the  rents,  issues. 


and  profits  of  the  lands  usurped  by  the  city, 
should  be  the  equivalent  of  the  interest  upon 
the  value  of  the  property  during  the  period 
of  its  Illegal  detention.  Judgment  below,  Q. 
R.  8  Q.  B.  584;  varied,  with  costs  against  the 
appellants.  Ctty  of  Montreal  v.  Hogan,  21 
Occ.  N.  6.  31  S.  C.  R.  1. 

Arbitration  and  A^rard — Appeal  from 
award  —  Injury  to  land  owner  —  Proftosed 
diversion  of  stream — Water  Privileges  Act — 
Evidence  on  appeal  —  Affidavits  —  Testimony 
before  arbitrators  not  taken  down — View  of 
premises — Local  knowledge.  Re  Inglis  and 
Town  of  Owen  Sound,  3  O.  W.  R.  209. 

Com^enaation — Arbitration  and  Award — 
Conclusiveness  of  Award — Variation  on  Ap- 
peal— Examination  of  Evidence — Valuation  of 
Lands.]  —  In  a  matter  of  expropriation  at 
Montreal|Under  the  provisions  of  54  V.  c.  7b, 
s.  11,  1890,  the  commissioners*  report  has 
not  the  character  of  "  chose  jug6e  "  any  more 
than  it  had  before  the  passing  of  that  Act; 
and,  on  appeal  from  the  decision  of  the  com- 
missioners to  the  Court  of  Review,  the  Court 
has  a  right,  in  order  to  understand  the  award, 
to  refer  to  the  evidence  which  accompanies  it ; 
but  the  Court  will  only  change  the  amount  of 
compensation  awarded  when  it  appears  that 
no  allowance  has  been  made  for  part  of  the 
claim,  or  in  case  of  manifest  error  in  arriving 
at  the  value  of  the  property.  T^e  Court  of 
Review  has  no  right  to  take  as  a  basis  of  its 
judgment,  the  opinions  as  to  valuation  given 
by  the  witnesses  of  the  parties.  In  arriving 
at  the  value  of  lands  and  the  damage  sus- 
tained by  reason  of  its  expropriation,  the 
levenue  derived  from  the  land  ought  to  be 
taken  into  account  as  well  as  the  sales  which 
have  been  made  in  the  neighbourhood.  City 
of  Montreal  v.  Oauthier,  Q.  R.  26  S.  C.  351. 

Compensation — Increase  on  Appeal — In- 
terest,]— Where,  under  the  charter  of  the  city 
of  Montreal,  a  land-owner  whose  land  has 
been  expropriated  has  obtained  from  the 
Court  of  Revision,  on  appeal  from  an  award 
of  compensation,  an  increase  of  the  amount 
fixed  by  such  award,  he  may  receive  from  the 
city  corporation,  the  expropriating  munici- 
pality, the  amount  of  interest  accrued  uix>n 
the  amount  by  which  the  award  is  increased 
from  the  time  when  the  corporation  took 
possession  of  the  land  down  to  the  date  of 
payment  of  the  amount  of  the  increase. 
Orand  Trunk  R.  W,  Co,  v.  City  of  Montreal, 
Q.  R.  18  S.  C.  534. 

Compensation — Vancouver  Incorporation 
Act,  1900,  s,  133— Award— Jurisdiction—En- 
forcement,]— The  right  to  compensation  can- 
not be  determined  by  arbitrators  appointed 
under  s.  133  of  the  Vancouver  Incorporation 
Act,  1900,  as  their  jurisdiction  is  limited  to 
the  finding  of  the  amount  of  compensation. 
An  award  of  such  arbitrators  cannot  be  en- 
forced summarily  under  s.  13  of  the  Arbitra- 
tion Act.  In  re  Northern  Counties  Invest- 
ment Trust,  Limited,  and  City  of  Vancouver, 
22  Occ.  N.  127,  8  B.  C.  R.  638. 

Constmotion  of  Sidewalk  on  Private 
Property  —  Act  of  Possession  —  Compensa- 
tion,]— ^The  nlaintiff  owned  a  building  which 
did  not  extend  to  the  street  line.  The  city 
having  authorized  the  construction  of  a  per- 
manent sidewalk  in  the' street,  it  was  laid 
close  to  the  plaintiff^s  house  wall,  occupying 
a  small  strip  of  his  land.    The  plaintilf  having 
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sued  the  city  for  the  value  of  this  land: — 
Held,  that  the  only  act  of  possession  being  the 
construction  of  the  sidewalk  up  to  the  wall  of 
the  plaintiff's  house,  and  the  placing  of  the 
sidewalk  in  this  position  not  having  been 
authorized  by  the  city,  which  prayed  acte  of 
its  willingness  to  surrender  to  the  plaintiff 
possession  of  any  property  which  might  belong 
to  him,  his  action  to  recover  the  value  of  the 
strip  of  land  could  not  be  maintained.  Bur- 
lan4  V.  City  of  Mimtreal,  Q.  B.  19  8.  C.  574. 

Costs  of  Proeeodins*  ^7,  Claimant  for 
Coiiipe]isatio& — Inclusion  in  Damages  — 
Procedure — Tawaiion,] — ^Although  the  charter 
of  the  city  of  Montreal,  in  dealing  with  muni- 
cipal expropriation,  makes  no  provision  for 
the  costs  properly  incurred  by  the  person 
seeking  compensation  in  establishing  his  claim, 
yet  these  form  part  of  the  damages  suffered 
by  him  and  ought  to  be  included  in  the  com- 
pensation awarded,  but  .the  commissioners 
ought  to  limit  themselves  to  declaring  in  their 
report  that  the  person  to  be  compensated  has 
incurred  such  costs  and  to  filing  a  statement 
of  them ;  they  have  no  right  to  determine  and 
tax  the  amount.  The  costs  thus  incurred  are 
taxed  according  to  the  law  and  the  ordinary 
practice,  upon  a  bill  prepared  for  the  pur- 
pose, following  the  tariff  established  by  the 
Judges  of  the  Superior  Court,  as  to  the  pro- 
ceedings in  expropriation,  actually  in  course, 
and  the  amount  of  this  bill  ought  to  be  added 
to  the  amount  of  the  compensation.  Conse- 
quently the  only  fees  taxable  against  the  party 
expropriating  are  those  which  are  provided 
by  the  tariff.  City  of  Montreal  v.  Oauthier, 
Q.  R.  26  S.  C,  361. 

OrerboldlBC  Tenant  —  Right  to  Com- 
pensation as  Occupant  —  Elements  of  Dam- 
age.]— ^Ai  tenant  whose  lease  has  terminated 
l^  effluxion  of  time,  and  who,  notwithstand- 
ing that  an  order  decreeing  expropriation  has 
been  made,  and  public  notice  has  been  given 
nearly  a  year  before  such  expropriation,  con- 
tinues nevertheless  in  occupation  of  the  lands 
as  a  simple  occupant,  day  by  day,  on  the  suf- 
ferance purely  of  the  owner,  who,  anticipating 
expropriation,  did  pot  wish  to  renew  the  lease, 
has  only  a  precarious  occupation  of  the  land 
subject  to  be  terminated  from  one  day  to  an- 
other; consequently  he  cannot  be  considered 
an  occupant  within  the  meaning  of  art.  1608, 
C.  C,  and  is  not  entitled  to  compensation  be- 
cause the  expropriation  interrupted  his  occu- 
pation. Such  an  occupant  can  only  recover  . 
damages  for  loss  of  profits  from  the  time  the 
order  is  made  to  the  expiration  of  the  lease, 
and,  therefore,  he  has  no  right  to  the  cost  of 
moving,  to  the  expense  of  transferring  a  hotel 
license,  or  to  the  damage  resulting  from  deter- 
ioration of  his  chattels,  these  losses  not  being 
occasioned  by  the  expropriation,  but  happen- 
ing solely  through  the  termination  of  an  un- 
certain occupancy.  City  of  Montreal  v. 
Poulin,  q:  R.  26  S,  C.  367. 

Pnrobase  of  Oas  Works  —  "  Works, 
Plant,  Appliances,  and  Property**  of  Com- 
pany---Arhitration — Franchise  and  Qood-will 
— Voluntary  Agreement — Ten  per  cent.  Addi- 
tion,]— By  agreement  between  the  city  and 
the  company,  the  former  was  to  have  the 
option  of  purchasing  and  acquiring  "  the 
works,  plant,  appliances,  and  property  of  the 
company  used  for  light,  heat,  and  power  pur- 
poses,*' upon  giving  to  the  company  notice  as 
therein  provided,  at  a  price  to  be  fixed  by 


arbitration  under  the  Municipal  Act.  The 
majority  of  the  three  arbitrators^  in  fixing 
the  value  of  the  works,  plant,  appliances,  and 
property,  included  nothing  for  the  earning 
power  or  franchise  and  rights  of  the  com- 
pany:— Held,  that  they  were  right,  for  by 
the  fair  interpretation  of  the  agreement 
*^  property  "  must  be  limited  by  the  preceding 
words,  the  rule  of  ejusdem  generis  applying. 
Held,  also,  that  there  being  here  no  expro- 
priation, but  a  voluntary  agreement  and  sub- 
mission, s.  99  of  R.  S.  O.  1887  c.  164,  as  to 
adding  ten  per  cent,  to  the  amount  ascertained 
by  the  arbitrators  as  the  value,  had  no  appli- 
cation. In  re  City  of  Kingston  and  Kingston 
Light,  Heat,  and  Power  Co.,  22  Occ.  N.  181, 
3  O.  L.  R.  637,  1  O.  W.  R.  194,  2  O.  W.  R. 
55,  3  O.  W.  R.  769. 

Statutory  Authority  —  Manufacturing 
Site — Survey — Location  —  Trespass.]  —  The 
corporation  of  the  town  of  Sydney  were  em- 
powered by  statute  to  expropriate  as  much 
land  as  would  be  necessary  to  furnish  a  loca- 
tion for  the  works  of  the  appellants,  a  plan 
shewing  such  location  to  be  filed  in  the  oflice 
for  registry  of  deeds,  and  on  the  same  being 
filed  the  title  to  the  lands  to  vest  in  the 
town.  ESngineers  of  the  company  were  em- 
ployed by  the  town  to  survey  the  lands  re- 
quired for  the  site  and  to  make  a  plan,  which 
was  filed  as  required  by  the  statute.  M.*  two 
years  later,  after  the  company  had  excavated 
a  considerable  part  of  the  land,  brought  an 
action  for  trespass,  claiming  that  it  included 
five  chains  belonging  to  him,  and  at  the  trial 
the  main  contention  was  as  to  the  boundary 
of  his  holding.  He  obtained  a  verdict,  which 
was  affirmed  by  the  full  Court:  —  Held,  re- 
versing the  judgment,  36  N.  S.  Reps.  2^,  that 
the  only  question  to  be  decided  was  whether 
or  not  the  land  claimed  by  him  was  a  part 
of  that  indicated  on  the  plan  filed ;  that  the 
sole  duty  of  the  engineers  was  to  lay  out  the 
land  which  the  town  intended  to  expropriate; 
and  whether  it  was  M.*8  land  or  not  was 
immaterial,  as  the  town  could  take  it  without 
regard  to  boundaries.  Dominion  Iron  and 
Steel  Co.  V.  McLennan,  24  Occ.  N.  169,  34  S. 
C.  R.  394. 


XIV.  Highways. 

Bell  Telephone  Company  —  Under- 
ground Wires.] — ^The  plaintiffs,  whose  system 
of  communication  had  been  in  operation  in 
the  town  of  Owen  Sound  for  some  years, 
changed  their  office,  and  in  connection  with 
the  change  wished  to  carry  their  wires  to 
that  office  across  the  street  in  which  it  was 
situated  underground  in  a  conduit,  instead  of 
overhead  by  poles  and  the  defendants  refused 
to  consent: — Held,  on  the  evidence,  that  no 
danger  of  injury  to  the  street  or  inconveni- 
ence to  the  public  having  been  shewn,  the  de- 
fendants were  not  justified  in  fact  in  re- 
fusing their  consent: — Held,  also,  that  there 
was  not  justification  in  law  for  the  refusal, 
s.  3  of  the  plaintiffs'  Act  of  incorporation, 
43  V.  c.  67  (D),  not,  as  was  contended  by 
the  defendants,  empowering  municipal  coun- 
cils to  determine  as  they  may  see  fit  where 
and  how  the  plaintiffs  shall  construct  their 
lines.  Bell  Telephone  Co.  v.  Town  of  Owen 
Sound,  24  Occ.  N.  320,  8  O.  L.  R.  74,  4  O. 
W.  R.  69. 

Closlns  Highway — Private  interests  — 
Notice  —  Publication — Compensation.  Re 
Waterous  and  City  of  Brantford,  2  O.  W.  R. 

897. 


1103 


XUinCIPAL  COBPOBATIOVS. 


IIM 


Closliic  Stireet  —  By-law  —  Registered 
Plan — 8ale  of  Road  Atlotoance — Approval  of 
Leiutenant'Oovemor  in  Council — Promulg€t- 
tion,} — When  the  owner  of  land  has  regis- 
tered a  plan  of  subdivision  of  it  into  lots 
and  shewing  a  street,  and  has  sold  lots  lying 
alongside  and  facing  on  the  street,  he  is 
bound  by  the  plan,  and  cannot,  without  the 
consent  of  the  purchasers,  close  up  the  street 
and  retake  the  land  composing  it,-  and  what 
he  could  not  do  himself  the  council  of  the 
municipality  has  no  right  to  do  for  him  by 
passing  a  by-law  effecting  that  result;  nor 
has  such  council  a  right  under  s.  667  and  s.-s. 
(d)  of  s.  693  of  R.  S.  M.  1902  c.  116,  to 
sell  roads  stopped  up  by  them,  save  original 
rOad  allowances  and  public  roads  which  have 
been  duly  dedicated  as  such,  and  over  which 
the  council  has  established  its  jurisdiction; 
and  a  by-law  having  such  ends  in  view  will 
be  quashed,  and  is  not  validated  by  the  ap- 
proval of  the  Lieutenant-Governor  in  council 
pursuant  to  s.-8.  (c)  of  s.  694  of  the  Muni- 
cipal Act,  nor  by  its  promulgation  under  the 
firovisions  of  ss.  425  and  426  of  the  Act. 
n  re  Knudson  and  Tovm  of  8t,  Boniface.  15 
Man.  L.  B.  317,  1  W.  L.  B.  281. 

Closias  Street  —  Damage  to  property 
abutting — Deprivation  of  access — Other  ac- 
cess—Quantum of  damages.  Re  Tate  and 
City  of  Toronto,  6  O.  W.  B.  670.  10  O.  L. 
R.  651. 

Coiistaniotion  of  Side^ralk — Encroach- 
mmt  on  Abutting  Property — Straightening  of 
Street  —  Compensation — Petitory  Action  — 
Prescription,] — The  respondents  were  owners 
of  houses  situated  upon  a  street  in  Quebec. 
The  lots  sloped  at  this  place,  and  the  nouses 
were  originally  constructed  ui>on  the  align- 
ment of  the  street,  that  is  to  say,  they  were 
not  square  except  those  of  the  respondents. 
The  consequence  was  that  the  corner  of  the 
west  side  of  their  house  upon  the  street 
was  thirteen  feet  behind  the  neighbouring 
house  to  the  west;  as  to  the  east  corner,  it 
was  in  line  with  the  property  to  the  east. 
So  that  there  was  between  the  alignment 
of  the  street  and  the  front  of  the  house  a 
strip  of  land  in  the  form  of  a  triangle  upon 
which  had  been  built  two  flights  of  steps  to 
give  access  to  the  houses.  In  1896  the  appel- 
lants, the  city  corporation,  in  order  to  en- 
large the  street  and  make  it  regular,  had 
acquired  the  property  of  one  C.  adjoining 
on  the  west  those  of  the  respondents,  had 
pulled  down  the  house  and  built  a  new  one 
in  line  with  the  houses  of  the  respondents. 
The  appellants  constructed  the  sidewalk  up 
to  the  new  building,  and  at  the  same  time 
made  a  sidewalk  in  front  of  the  respondents' 
houses  up  to  the  houses,  thus  taking  posses- 
sion of  the  triangular  strip,  but  without 
touching  the  flights  of  steps.  The  respond- 
ents claimed  the  value  of  the  land  which  the 
appellants  had  so  taken,  and  the  latter  plead- 
ed that  the  land  did  not  belong  to  the  re- 
spondents, but  was  part  of  the  street  and 
had  been  so  for  more  than  30  years: — Held, 
that  in  these  circumstances  the  respondents 
could  claim  from  the  appellants  the  value 
of  the  land  of  which  they  Imd  thus  taken 
possession,  and  that  without  having  recourse 
to  a  petitory  action.  City  of  Quebec  v. 
Caron,  Q.  B.  13  K.  B.  52. 

Counter  or  I<ooal  Work  —  Proc^-verbal 
— Resolution  of  Council — Notice — Status  of 
Local    Corporation.] — A    bridge    which    had 


been  treated  and  considered  as  a  county 
bridge,  by  virtue  of  old  proc^-verbaux,  can- 
not be  declared  to  be  a  local  bridge,  in  spite 
of  the  fact  that  it  is  such  by  its  situation, 
unless  a  resolution  is  adopted  or  a  proote- 
verbal  homologated  to  that  effect;  and  a 
simple  notice  of  taking  into  consideration 
the  procds-verbal  in  which  such  a  declara- 
tion is  made,  does  not  fulfil  the  requirements 
of  the  law.  2.  A  local  corporation  charged 
with  maintaining  a  bridge  in  the  condition  re- 
quired by  the  statute,  by  the  procfis-verbal, 
and  the  by-laws  which  govern  it,  if  it 
has  been  declared  to  be  a  local  bridge,  has 
a  sufficient  interest  to  apply,  to  set  aside  the 

g roods-verbal  which  makes  tne  bridge  a  local 
ridge.  Corporation  of  St,  Ignaoe  du  Coteau 
Lairing  v.  County  of  SoulangeSt  Q.  B.  25 
S.  C.  153. 

County  Boad Board  of  Delegates  — 

Highway  Between  Counties — Proceedings  — 
Jurisdiction.] — In  the  absence  of  a  declara- 
tion in  pursuance  of  arts.  758  and  759  of 
the  Municipal  Code,  it  is  competent  ¥or  the 
board  of  delegates  to  take  all  the  proceedings 
in  reference  to  a  road,  such  as  that  of  the 
Girande  Lagne,  situate  between  two  local 
municipalities  belonging  to  two  different 
counties,  such  as  those  of  St  Jean  and  C^am- 
bly.  2.  The  board  of  delegates  is  a  muni- 
cipal authority  quite  distinct  from  the  county 
corporation,  although  it  has  ex  officio  f6r 
secretary  the  secretary  of  the  corporation 
of  one  of  the  counties  interested.  Arbec  v. 
Lussier,  Q.  B.  21   S.  C.  204. 

County  Road — By-law  Declaring  it  Local 
— Amendment  — Notice  —  Restoration  as 
County  Road  —  Maintenance  —  Land'Own- 
ers.] — A  notice  given  by  a  municipal  body 
to  amend  a  by-law  or  to  passing  another  re- 
lating to  a  public  road,  without  in  any  way 
mentioning  the  amendment  or  amendments 
to  be  made,  or  the  nature  of  the  by-law  to 
be  passed,  is  not  sufficient,  especially  when 
those  who  complain  of  it  are  prejudiced.  2. 
By  virtue  of  art.  755,  C.  M.,  a  road  situated 
between  two  local  municipalities  is  a  county 
road,  and  when,  by  virtue  of  art.  758.  C. 
M.,  the  county  council  has  declared  it  a  local 
road  under  the  direction  of  one  of  such 
municipalities,  it  has  no  jurisdiction  after- 
wards to  amend  such  by-law  so  as  to  de- 
clare ft  again  l]o  be  >a  local  road,  but 
at  the  charges  of  the  two  municipalities  separ- 
ated by  it ;  but  it  has  the  right  to  restore  the 
road  as  a  county  road,  and  then,  in  accord- 
ance with  art.  758  (3),  C.  M..  it  may  re- 
apportion the  work  by  specially  indicating 
the  property  of  the  owners  in  each  munici- 
pality liable  for  the  maintenance  of  such 
road.  CJorporation  of  St.  Andrd  Avelin  v. 
Corporation  de  Bipon,  Q.  B.  4  Q.  B.  167, 
followed.  Corporation  du  Canton  de  Nelson 
V.  County  of  Migantic,  Q.  B.  20  S.  C.  384. 

i 

Conntj  Road — Parish  Council  —  Rate- 
payers— Liability  for  Work  on  Road — In- 
spector of  Roads — County  Council  —  Board 
of  Delegates  —  Circuit  —  Court-  —  Removal 
of  Action  to  Superior  Court — Pleading,] — ^A 
parish  council  (St.  Joseph  de  Chambly)  is 
incompetent,  ratione  materisB,  to  have  made 
and  homologated  a  procte-verbal  of  a  road 
situated  between  two  counties  (the  Grande 
Ligne  between  the  county  of  Chambly  and 
that  of  St.  Jean.)  2.  Such  incompetence  is 
d*orde  public,  having  for  its  object  the 
maintenance  of  the  administrative  hierarchy, 
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and  makes  the  procfis- verbal  (1867)  absolute-  [ 
ly  void,  and  it  may  be  invoked  notwithstand- 
ing acquiescence  at  any  time,  even  in  1895, 
by  one  of  the  ratepayers  who  is  sued  for 
contribution  to  the  cost  of  fencing  wori^s  un- 
dertaken by  the  parish  pursuant  to  such  pro- 
cds-verbal,  on  the  refusal  of  such  ratepayer  to 
do  them  nimself.  3.  It  is  for  the  inspector 
of  roads,  and  not  for  the  agrarian  inspec- 
tor, in  all  cases  to  cause  the  fencing  works 
called  for  by  such  proc^-verbal  to  be  con- 
structed, sucJi  works  not  being  mitoyens;  the 
incompetence  of  such  officer  is  also  d'ordre 
public.  4.  The  road  in  question,  according 
to  the  municipal  statutes  in  force  prior  to 
the  Municipal  Code,  came  under  the  jurisdic- 
tion of  the  county  council  of  Chambly,  and 
then  of  the  board  of  delegates  of  the  coun- 
ties of  Chambly  and  St.  Jean;  such  board 
atone  can  exercise  such  jurisdiction.  5.  An 
action  begun  in  the  Circuit  Court  against  a 
ratepayer  for  such  contribution  may  be  re- 
moved t6  the  Superior  Court.  6.  The  corpor- 
ation ought  to  allege  payment  by  it  for  these 
works  in  order  to  sustain  an  action  against 
such  ratepayer.  Parith  of  St, .  Joseph  de 
Chamhly  v.  Arbec,  Q.  R.  21  S.  C.  80. 

Danserona  Machine  in  9treet — Use  hy 

Independent  Contractors  —  Precautions — In- 
jury to  Passer-hi/ — Lidbility  of  Corporation 
and  Contractors.^ — ^In  a  public  and  busy 
street  of  a  city  a  horse  became  frightened 
by  a  steam  roller  engaged  in  repairing  an 
intersecting  street,  and,  swerving  suddenly 
upon  the  plaintiff,  who  was  passing  on  a 
bicycle,  injured  him.  The  roller  was  the 
property  of  the  city  corporation,  and  was 
bein^  used  by  paving  contractors  under  a 
provision  in  the  contract.  The  work  was 
being  done  for  the  cor{>oration,  and  it  neces- 
sitated the  use  of  the  roller.  It  was  shewn 
that  the  roller  was  a  machine  likely  to  fright- 
en horses  of  ordinary  courage  and  steadi- 
ness; that  of  this  the  city  corporation's  ser- 
vants were  aware;  and  tnat  proper  precau- 
tions were  not  taken  on  the  occasion  in  ques- 
tion to  warn  persons  of  the  approach  of  the 
roller  to  the  street  on  which  the  horse  was 
passing: — ^Held,  that  the  place  where  the 
work  was  to  be  done  and  the  means  by  and 
the  manner  In  which  it  was  to  be  performed 
made  it  incumbent  on  the  city  corporation, 
if  thev  had  been  doing  the  work  otherwise 
than  through  a  contractor,  to  see  that  proper 
precautions  were  taken  to  guard  against  dan- 
ger to  the  public  from  the  use  of  the  roller; 
and  the  corporation  could  not  rid  themselves 
of  this  obligation  by  intrusting  the  work  to 
a  contractor.  Penny  v.  Wimbleton  Urban 
District  Council,  [1898]  2  Q.  B.  212,  [1899] 
2  Q.  B.  72.  followed :— -Held,  also  that  the 
contractors  were  bound  equally  with  the  cor- 
poration, to  take  notice  that  the  roller  was 
likely  to  cause  danger  to  the  public,  and  their 
failure  to  take  proper  precautions  occasioned 
the  accident.  Kirk  v.  Cit^  of  Toronto,  25 
^  Occ.  N.  29,  8  O.  L.  K.  730,  4  O.  W.  R.  496. 

Establishment  of  Highway  —  Assess- 
ing Lands  not  Benefited~-^y4aw — Action  to 
Set  Aside — Appeal  to  County  Council^— Peti- 
tion to  Quash.] — ^Held,  that  the  defendants, 
a  municipal  corporation,  could  not  subject 
the  lands  of  the  plaintiff^  which  had  a  road 
in  front  of  them  at  a  distance  of  less  than 
30  arpents,  to  a  contribution,  in  proportion  to 
their  area,  to  the  expense  of  opening  up  and 
maintaining   a   road   which   was   of  no   use 


to  such  lands  and  was  projected  only  for 
the  benefit  of  other  lands ;  and  a  by-law  pass- 
ed by  the  defendants  for  this  purpose,  there- 
by causing  a  grave  injustice  to  the  plaintiff, 
W9S  set  aside  in  an  action  brought  in  the 
ordinary  way  in  the  Superior  Court.  2.  The 
fact  that  the  plaintiff  had  first  appealed  to 
the  county  council,  'who  had  confirmed  the 
by-law,  did  not  deprive  him  of  his  right 
of  action.  3.  The  remedy  given  by  the  Muni- 
cipal Code  by  way  of  petition  to  quash  did 
not  exclude  the  proceeding  by  action.  Ther- 
riault  V.  Parish  of  St.  Alexandre,  Q.  R.  20 
S.  C.  45. 

Expropriation  of  Land  for  Highway 

— Proc^'verbal — Ultra  Vires — Pleading.]  — 
Where  an  action  is  brought  by  a  municipal' 
cori>oration  to  compel  the  defendant  to  con- 
vey land  for  a  road,  t|ie  defendant  cannot 
plead  that  the  proems  verbal  of  the  municipal 
inspector  is  void  and  ultra  vires,  and  has 
been  annulled  by  the  Court;  that  the  county 
council  has  not  been  oonsidted  on  the  sub- 
ject of  the  opening  of  the  road;  and  that 
the  defendant  has  sued  the  corporation  for 
possession;  such  -allegations  will  be  struck 
out  on  demurrer.  Corporation  of  the  Parish 
of  8tc.  June  V.  Malo,  5  Q.  P.  R.  217. 

Expropriation   of   Land   for   Road — 

Valuation  —  Compensation,] — A  municipal 
corporation  cannot  expropriate  land  for  a 
public  road  without  first  having  a  valuation 
made.  The  formalities  required  for  expropri- 
ation ought  always  to  be  followed  even  if 
the  owner  has  no  right  to  compensation. 
Laramie  v.  Township  of  Hincks,  Q.  R.  27 
S.  C.  27. 

Extension  of  Streets  —  Municipal 
Works  —  Delay — Injury  to  Individuals,] — 
Municipal  corporations,  in  deciding  upon  the 
extension  of  streets  and  municipal  works  gen- 
erally into  new  districts,  and  acting  in  good 
faith,  are  not  responsible  for  damages  caused 
to  individuals  by  delay  in  resolving  upon  such 
works,  especially  where  such  delay  was  occa- 
sioned by  due  regard  to  economy  and  pru- 
dent administration.  Rochon  v.  City  of  Mon- 
treal, Q.  R.  22  S.  C.  42. 

Laying  Crae  Pipes  Under — Permission 
of  council — Resolution — By-law.  Bowerman 
y.  Town  of  Amhersthurg,  1  O.  W.  R.  16. 

Liability  to  Bepair  Highway— ISoad- 
hed  Washed  Away  by  Natural  Stream — Con- 
struction of  New  Roadbed  —  Diversion  of 
Stream — Depreciation  in  Value  of  Property 
Abutting  on  Highway  —  Delay  in  Repairing 
Bridge.] — ^A.  swift  natural  stream  ran 
through  the  defendants'  town.  The  stream 
chan^  its  course  but  owing  to  no  fault  of 
the  defendants,  and  in  so  changing  its 
course  carried  away  a  portion  of  the  street 
on  which  the  plaintiff  had  land  situated: — 
Held,  the  municipality  was  not  bound  to 
replace  the  portion  of  the  street  so  carried 
away  under  their  statutory  duty  to  repair 
highways.  Nor  could  the  plaintiff  recover 
for  damages  to  his  property.  Cummings  v. 
Town  of  Dundas,  6  O.  W.  R.  168,  10  O.  R. 
R.  300. 

BCaintenanoe  of  Road — Mandamus.] — 
When  a  municipal  corporation  has  caused 
a  road  to  be  opened,  it  is  obliged  to  keep  it 
in  repair,  no  matter  of  what  importance 
the  amount  of  taxes  raised  on  the  adjoining 
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property  may  be ;  and  this  obligation  may  be 
enforced  by  means  of  a  mandamus.  Oau- 
lette  V.  City  of  Sherbrooke,  Q.  R.  25  S.  C. 
387. 

Kon-repair — Penalty  —  Informer  —  Ac- 
tion -^  Affidavit.]  —  By  virtue  of  art.  1046, 
C.  M.,  any  adult  person  may  in  his  private 
name  claim  the  penalty  imposed  by  art.  793, 
C.  M.  2.  The  affidavit  required  by  art.  5716, 
R.  S.  Q.,  is  not  necessary  In  such  a  case. 
Tourigny  v.  Corporation  of  8t,  Paul  de  Ches- 
ter, 5  Q.  P.  R.  199. 

Oi^enliiS  Higl&way  —  Proc^-verhal  — 
Part%oular9  of  Route  —  Persons  Affected  — 
Right  to  Attack  —  Municipal  Council — Ho- 
"tnologation  —  Amendment — County  or  Local 
Road,] — ^A  procds-verbal,  which  provides  for 
the  opening  of  a  road,  satisfies  the  law  if  it 
sets  out  where  the  road  is  to  be  opened  and 
that  it  is  to  have  ditches  and  trenches 
everywhere  necessary,  even  if  it  does  not  in- 
dicate precisely  the  places  where  they  are  to 
be  made  nor  their  width  and  depth.  2.  If 
the  procds-verbal  of  a  road  states  that  it  will 
pass  through  a  place  where  a  cheese  factory 
stands,  or  any  other  place  which  it  cannot 
pass  through  without  the  consent  of  the  own- 
er, or  if  it  provides  that  fences  shall  be  at 
the  expense  of  persons  who  cannot  be  forced 
to  make  them,  such  owner  or  such  person 
illegally  charged  with  the  fences,  may  attack 
the  procds-verbal  upon  that  ground.  3.  In 
a  procds-verbal  numbers  and  dates  may  be 
indicated  by  figures.  4.  A  municipal  coun- 
cil called  together  to  adopt  a  procds-verbal 
may  amend  It  by  adding  particulars,  the  ab- 
sence of  which  would  have  made  it  void.  5. 
A  road  which  extends  through  more  than 
one  municipality,  is  not  a  county  road;  it  is 
only  a  local  road  of  each  one  of  the  muni- 
cipalities in  which  a  part  of  it  is  situated. 
Mondoum  v.  County  of  Yamaska,  Q.  R.  22  S. 
C.  148. 

Openlns  Hishway — Proc^-verhal — Peti- 
tion to  Quash  —  Service  —  Time  for  Pre- 
«pfitat«)n.]-^When  a  petition  to  quash  a  pro- 
ems-verbal has  been  served  within  thirty  days 
following  its  adoption,  it  need  not  neces- 
sarily be  presented  to  the  Court  at  the  next 
term.  ;Sf*.  Auhin  v.  Parish  of  St,  Jerome,  5 
Q.   P.   R.   317. 

Opening  Hishway — Report  of  Snperin- 
fendent  —  "Notice  —  Parties  Interested  — 
Adoption  hy  Council.] — The  report  of  a  spec- 
ial superintendent  upon  the  opening  of  a 
road  will  not  be  set  aside,  in  spite  of  the 
want  of  a  new  special  notice  of  the  day  upon 
which  he  is  to  visit  the  locality  in  question, 
if  the  interested  parties  are  present,  and  sub- 
mit to  him  all  their  grounds  for  or  against 
the  report.  2.  A  procds-verbal  adopted  by 
the  council  will  not  be  set  aside  because  it 
is  adopted  at  a  general  sitting  of  the  coun- 
cil and  without  notice  that  it  was  to  come 
up,  if  all  the  parties  interested  were  present 
and  stated  their  grounds  for  and  against. 
Paquet  v.  Township  of  Durham,  Q.  R.  22  S. 
C.  233,  5  Q.  P.  R.  229. 

Opening  Road  —  Proc^^-verhal — By-law 
Amended  to  Charge  Plaintiffs  Lands — Notice 
— Sufficiency  —  Application  to  Quash.]  — 
Neither  the  plaintiff  nor  his  lands  were 
charged  in  any  way  with  the  expense  of  open- 
ing and  maintaining  a  road  created  by  a 
confirmed      procfts-verbal.       The      municipal 


council  cannot  by  by-law  amend  such  pro- 
G^-verbal  in  such  a  way  as  to  subject  the 
plaintiff  or  bis  lands  to  such  charges  unless 
In  the  first  place  public  notice  has  been 
given  stating  clearly  that  by  the  proposed 
by-law  the  plaintiff  or  his  lands  might  be 
rendered  liable  to  contribute  to  such  expense. 
A  notice  addressed  ^'  to  whom  it  may  con- 
cern," stating  that  the  *^  municipal  council 
of  the  parish  of  St.  Alexandre,  at  a  session 
which  will  be  held  Tuesday  Cktober  13th 
next,  at  8  a.m.,  will  consider  a  by-law  to 
amend  the  pro<^s-verbal  of  ...  with 
respect  to  arranging  as  to  the  cost  of  the 
roads  authorized  and  the  owners  benefited," 
was  held  insufficient  as  regarded  the  plain- 
tiff, who  was  not  hitherto  a  party  concerned 
in  the  procds-verbal  nor  interested  in  tliese 
roads  nor  benefited  by  them.  As  a  result 
the  plaintiff  would  be  entitled,  Iq  an  action 
in  the  Superior  Ck>urt,  to  have  this  by-law 
declared  void  so  far  as  he  was  concerned, 
in  view  of  the  fact  that  he  had  not  had 
an  opportunity  of  being  heard  before  the 
council,  and  of  shewing  that  he  ought  not 
to  be  subjected  to  these  charges.  Bouchard 
V.  Corporation  bf  the  Parish  of  St,  Alesan- 
dre,  Q.  R.  25  S.  G.  415. 

Petitioii  for  Oponlns  of  Road — Dis- 
cretion of  Township  Council  —  Appeal  to 
County  Council — Special  Meeting  of  Council 
— Notice  —  Resolution — Minutes.] — A  town- 
ship council  has  a  discretionary  power  to 
grant  or  refuse  a  petition  for  the  opening  of 
a  road,  and  however  unjust  its  decision  may 
appear,  if  the  formalities  required  by  law 
have  been  observed,  the  Superior  Court  will 
not  interfere  to  set  aside  the  decision ;  the 
remedy  bein^  by  appeal  to  the  county  coun- 
cil. 2.  Notices  of  a  special  meeting  of  a 
municipal  council  orally  given  by  the  secre- 
tary-treasurer are  sufficient.  3.  Resolutions 
of  municipal  councils  are  valid,  although  they 
are  not  entered  in  the  minute  book  of  the 
meetings  of  the  council  nor  In  the  proc§s- 
verbal  of  the  meeting  at  which  they  were 
adopted.  Martin  v.  Corporation  of  Windsor, 
Q.  R.  24  S.  C.  40. 

Raistnir  I«eTel  of — Injury  to  adjoining 
land  —  Backing  water  on— <Julvert — Inap- 
preciable injury.  Turner  v.  Township  of 
York,  1  O.  W.  R.  723. 

Report  of  Speoial  Superintendent — 

Invalidity — Oath  Administered  Without  Juris- 
diction.]— ^The  report  prepared  by  a  special 
superintendent  as  to  a  new  road  petitioned 
for,  is  void,  where  the  officer  (a  justice  of 
the  peace  for  a  neighbouring  district)  who 
has  administered  the  oath  to  the  superin- 
tendent, had  not  jurisdiction  in  the  place 
where  the  oath  was  administered.  Pinson- 
nault  V.  County  of  Laprairie,  Q.  R.  20  S. 
C.  525. 

Road  Work  —  Charge  on  Lands — Servi- 
tude— Interest — Decision  of  Coitncil — Powers  9 
of  Court.] — Municipal  councils  have  no  power 
to  create  servitudes  on  lands;  they  can  only 
give  effect  to  those  already  created  by  law. 
2.  Those  lands  can  only  be  charged  with  ser- 
vitude of  road  work  which  have  an  interest 
in  such  work.  3.  The  interest  required  by 
law  is  not  the  personal  interest  of  the  owner 
of  the  lands,  but  that  arising  from  the  situa- 
tion of  the  lands.  4.  Article  795,  M.  C, 
does  not  give  to  municipal  councils  the  power 
arbitrarily   to   charge  land  with   road  work 
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irrespective  of  any  legal  interest  arising  from 
the  situation  of  the  lands.  5.  The  Superior 
Court  has  the  right  to  interfere  with  deci- 
sions or  municipal  councils,  whenever  any 
question  of  legality  is  involved  therein.  Tker- 
riault  V.  Corporation  of  Ndtre-Dame  du  LuCf 
Q.  R.  24  S.  C.  217. 

Road  Work  Dome  on  Owner's  I>e*> 
fault  not  a  Tax — When  Collectible  a8  Such 
— Sale  for  Tawe9 — PrcBcription,] — The  cost 
of  road  work  done  at  the  expense  of  an  owner 
in  default  under  arts.  397  et  seq.,  C.  M.,  is 
assimilated  to  a  tax  and  collectable  as  such 
only  when  it  has  been  ascertained  by  a 
judgment  rendered  in  a  suit  brought  under 
these  articles.  The  abstract  furnished  by 
the  secretary-treasurer  of  a  local  municipal- 
ity to  the  secretary-treasurer  of  the  county, 
by  virtue  of  art.  873,  C.  M.,  and  the  notice 
given  and  published  by  the  secretary-treasurer 
of  the  county,  by  virtue  of  arts.  9^  and  999, 
G.  M.,  ought  to  .contain,  on  pain  of  being 
void,  the  amounts  of  I  the  taxes  affecting 
the  lands  mentioned  in  it.  A  sale  made  un- 
der arts.  1000  and  1001.  0.  M.,  of  land 
mentioned  in  such  extract  and  notice,  as  for 
a  sum  exceeding  that  acttially  owing  for 
taxes,  is  void.  The  prescription  of  two  years 
provided  for  an  article  1015,  C.  M.,  applies 
only  to  sales  which  are  voidable,  and  not  to 
those  which  are  effected  with  absolute  ille- 
gality. Dent  V.  County  of  Lahelle,  Oagnon 
v.  Township  of  Lochaler,  Q.  R.  27  8.  C. 
171. 

Sidewalk  —  Alteration  in  grade — Injury 
to  adjoining  land  —  Absence  of  by-law  — 
Remedy  —  Arbitration  —  Sale  of  land  after 
injury — Right  of  vendor  to  compensation.  Re 
Dunn  and  City  of  Stratford,  5  O.  W.  R.  65. 

Sidewalks — By-law  Authorizing  Issue  of 
Debentures  to  Pay  for  Work — Time  Speeiified 
for  Completion  of  Work — Width  of  Sidewalks 
Specified  —  Construction  of  Sidewalks  after 
Time  Expired  and  of  Less  Width— Injunc- 
tion— Damage  to  Property — Remedy  by  Ar- 
bitration under  Municipal  Act,] — A  munici- 
pal corporation  passed  a  by-law  and  was 
approved  by  the  electors.  The  by-law  pro- 
vided for  construction  of  sidewalks  five  feet 
wide,  along  certain  streets  and  to  raise  money 
by  way  of  debentures  to  pay  for  the  same. 
The  city  engineer  was  placed  in  charge  of 
matters  of  grade,  etc.  The  work  was  to  have 
been  completed  in  1904.  In  1905,  objec- 
tion being  raised  as  to  the  validity  of  the  by- 
law the  council  passed  two  ttther  by-laws 
which  were  not  submitted  to  the  i)eople. 
They  adopted  the  city  engineer's  plans  and 
reduced  the  sidewalk  to  only  four  feet: — 
Held,  these  two  by-laws  were  ultra  vires  as 
the  council  had  not  the  power  to  extend  the 
time  allowed  in  the  first  by-law  for  the 
construction  of  the  walks,  nor  to  vary  the 
width  and  purpose  of  them.  Injunction 
granted  to  restrain  the  money  being  raised 
on  debentures.  Cleary  v.  Town  of  Windsor, 
6  O.  W.  R.  192.  10  O.  L.  R.  333. 

Toll  Road  —  Expropriation — .^.rbitration 
— County  corporation — Costs  —  Liability  of 
township  corporations — Defendants  severing. 
United  Counties  of  Northumberland  and  Dur- 
ham V.  Township  of  Hamilton  and  Haldi- 
mand,  6  O.  W.  R.  814,  10  O.  L.  R.  680. 

Township  Bridge  Crossing  RiTer  — 

Maintenance  and  repair — Use  by  inhabitants 


I  of  other  municipalities — County  bridge  —  De- 
claration —  Order  —  Appeal  —  Apportion- 
ment of  cost  of  maintenance  and  repair. 
Re  Township  of  Mclfab  and  County  of  Ren- 
frew, 6  O.  W.  R.  523.  11  O.  L.  R.  180. 

Winter  Road — Location  of  —  Art.  840, 
CM.] — In  laying  out  winter  roads  at  some 
distance  from  the  summer  roads,  a  munici- 
pality is  only  exercising  the  right  conferred 
on  it  by  art.  840,  C.  M.,  and,  therefore,  an 
owner  of  property  abutting  on  a  summer 
road  cannot  be  heard  to  complain  of  the  loca- 
tion chosen  by  the  municipality  for  the  win- 
ter road.  Pesant  v.  Parish  of  St.  Leonard  de 
Port  Maurice,  7  Q.  P,  R.  220. 

Work  —  Initiative  —  Ratepayers  —  Peti^ 
tion — Board  of  Delegates — Summoning.]  — 
When  it  is  a  question  of  adopting  a  by-law* 
or  causing  work  upon  a  road  or  bridge  to  be 
executed,  conformably  to  the  provisions  of 
the  statutes  or  proc^s-verbaux,  municipal 
corporations  may  take  the  initiative  in  the 
measures  necessary  to  obtain  such  a  result, 
without  waiting  for  the  ratepayers  to  put 
them  in  a  position  to  act.  2.  But  when  it 
is  a  question  of  changing  or  modifying  the 
obligations  or  charges  which  the  statute  or 
by-laws  impose  upon  the  ratepayers  the  cor- 
porations exercise  judicial  functions,  and  have 
not  then  the  same  initiative,  and  must  wait 
until  the  ratepayers  complain  and  establish 
their  grievances;  and  if  the  latter  do  not 
succeed  In  their  demand,  the  corporations 
may^  condemn  them  to  pay  the  expenses  which 
they  have  occasioned.  3.  Even  if  the  board 
of  delegates  has  acted  so  illegally  as  to  ren- 
der its  proceedings  void,  the  county  corpora- 
tions which  it  represents  are  responsible  for 
the  consequences  of  its  error  and  its  illegality, 
and  must  be  held  responsible  for  expenses  in- 
curred by  its  secretary.  4.  The  board  of 
delegates  may  be  summoned  in  several  ways, 
but  not  necessarily  by  writing.  Lord  v. 
County  of  Mctskinonge,  Q.  R.  10  Q.  B.  20. 


XV.  Local  Impbovements. 

Apportionment  of  Cost  —  RaUway 
Companies-^Oourt  of  Revision  —  Appeal  to 
County  Court  Judge  by  Municipality — Pro- 
hibition,] —  By  s.  41  of  R.  S.  O.  1897  c. 
226  and  s.  75  of  R.  S.  O.  1807  c.  224,  an 
appeal  lies  to  the  County  Court  Judge  not 
only  from  a  decision  of  the  Court  of  Revi- 
sion, but  also  from  the  refusal  to  decide  an 
appeal:  and  by  s.  6  of  62  V.  (2)  c.  27, 
the  appeal  in  such  case  may  be  at  the  ih- 
stance  of  the  municipal  corporation  or  of 
the  assessment  commissioner  or  assistant  as- 
sessment commissioner.  After  a  petition  had 
been  presented  to  a  city  council  for  the  con- 
struction, as  a  local  improvement,  of  cer- 
tain bridges  over  the  tracks  of  certain  rail- 
ways where  they  crossed  one  of  the  streets, 
and  asking  that  a  proportionate  part  of  the 
cost  should  be  imposed  on  the  railways  and 
on  the  city  generally,  and  after  lengthened 
procedure  in  which  the  validity  of  by-laws 
passed  for  the  carrying  out  of  the  said  work 
were  questioned,  a  by-law  was  passed  pur- 
porting to  be  made  in  pursuance  of  a  peti- 
tion of  ratepayers  under  s.  664  of  the  Muni- 
cipal Act,  whereby  the  matter  of  the  assess- 
ment for  the  cost  of  the  said  work  was  re- 
ferred to  the  city  engineer,  under  which  the 
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city  engineer  made  his  report,  and  a  refer- 
ence thereof  was  then  made  to  the  Coart  of 
Revision,  whereupon  that  Court  determined 
that  such  assessment  was  invalid  and  refused  i 
either  to  confirm  it  or  to  make  any  assess- 
ments under  it:  —  Held,  that  the  County  ; 
Court  Judge  could  properly  entertain  an  ap-  ; 
peal  from  the  decision  of  the  Court  of  Revi- 
sion at  the  instance  of  the  city  and  the  assist- 
ant assessment  commissioner;  and  an  appli- 
cation for  prohibition  was  therefore  refused. 
Decision  of  Meredith,  J.,  3  O.  W.  R.  170, 
affirmed.  In  re  Hunter  and  City  of  Toronto^ 
In  re  Dundas  Street  Bridges,  24  Occ.  N. 
336,  8  O.  L.  R.  52.  3  O.  W.  R.  6(30. 

Aaaeasen&nt   of   Property   Owners   — 

By-law — "Cost"  of  works  —  Price  of  lot 
acquired  for  prolongation  of  street — Interest 
— ^Commuted  payment — ^Time  for  making  — 
Tender  after  time  expired — Ehctention — ^Reso- 
lutions of  council.  City  of  Victoria  v.  I/e»- 
ton  (B.  C),  2  W.  L.  R.  384. 

By-law  —  Personal  Service  of  Notice  — 
Waiver — Court  of  Bevi8ion,]-^lt  is  a  fatal 
objection  to  the  validity  of  a  municipal  by- 
law authorizing  a  work  as  a  local  improve- 
ment, that  notice  of  the  intention  of  the 
council  to  undertake  the  work  was  not  given 
to  the  owners  of  the  properties  benefited 
thereby,  by  personal  service,  etc.,  as  pro- 
vided by  s.  660  (la)  of  the  Municipal  Act, 
1903.  Semble,  that  an  owner  might  waive 
such  notice,  but  held,  that  in  this  case  there 
was  no  conduct  amounting  to  waiver.  Sem- 
ble, also,  that  while  the  direction  of  the  stat- 
ute <8.  64  of  the  Assessment  Act,  R.  S.  O. 
1897  c.  224),  that  the  members  of  the  Court 
of  Revision  are  to  be  sworn,  should  not  be 
ignored,  it  does  not  follow  that  neglect  or 
failure  to  take  the  oath  renders  their  acts 
void.  Order  of  Boyd,  C,  7  O.  L.  R.  146, 
24  Occ.  N.  129,  3  O.  W.  R.  233,  reversed. 
In  re  McCrea  and  Village  of  Brussels,  24 
Occ.  N.  346,  8  O.  L.  R.  156,  3  O.  W.  R.  j 
868. 

By-laws — Extension  of  street — Expropria- 
tion— Petition  against — Status  as  petitioner 
of  owner  of  land  expropriated — Withdrawal 
of  petitioner — Internal  regulations  of  coun- 
cil— Discretion  as  to  quashing  by-laws — Sub- 
stantial compliance  with  statute — Expropria- 
tion of  land  not  shewn  on  plan — Non-assess- 
ment of  property  benefited — Report  of  asses- 
sor— Finality  in  absence  of  fraud — Cost  of 
sidewalks.  Re  Cameron  and  City  of  Victoria 
(B.  C),  2  W.  L.  R.  387. 

Expropriation  —  Assessment  —  Rating 
for  Benefit — Trivial  Objections.] — Where  a 
statute  for  the  widening  of  a  street  directs 
that  part  of  the  cost  shall  be  paid  by  the 
owners  of  property  bordering  on  the  street, 
the  apportionment  of  the  tax  should  be  made 
upon  a  consideration  of  the  enhancement  in 
value  accruing  to  such  properties  respective- 
ly, and  the  rate  levied  in  proportion  to  the 
special  benefit  each  portion  has  derived  from 
the  local  improvement.  When  an  assess- 
ment roll  covering  over  half  a  million  dollars 
has  been  duly  confirmed  without  objection 
on  the  part  of  a  ratepayer  that  his  proporty 
has  been  too  highly  assessed  by  a  compara- 
tively trival  amount,  he  cannot  be  permitted 
afterwards  to  urge  that  objection  before  the 
Courts  upon  an  application  to  have  the  as- 
sessment roll  set  aside.  Judgment  in  Q. 
R.  9  Q.  B.  142,  reversed;  and  that  in  Q.  R. 


15  S.  C.  43,  restored.  Gwynne,  J.,  dissenting. 
City  of  Montreal  v.  Belanger,  21  Occ  N. 
4,  30  S.  C.  R.  574. 

Ezj^ropriation   for  Widenins   Street 

— Action  for  Indemnity — Assessment  of  Dam- 
ages— Evidence,] — Where  the  city  of  Mon- 
treal, under  the  provision  of  52  V.  c.  79,  b. 
213,  took  possession  of  land,  for  street 
widening,  in  October,  1895,  under  agreement 
with  the  owner,  the  fact  that  the  price  to  be 
paid  remained  subject  to  being  fixed  by  con^ 
missioners  to  be  appointed  under  the  statute 
was  not  inconsistent  with  the  validity  of  the 
cession  of  the  land  so  effected,  ajod,  not- 
withstanding the  sul>sequent  amendment  of 
the  statute  in  December  of  that  year,  by  59 
v.  c  49,  s.  17,  the  city  were  bound,  within 
a  reasonable  time,  to  appl^  to  the  Court  for 
the  appointment  of  commissioners  to  fix  the 
amount  of  the  indemnity  to  be  paid,  and 
having  failed  to  do  so,  the  owner  had  a  right 
of  action  to  recover  indemnity  for  his  land 
so  taken.  Hogan  v.  City  ef  Montreal,  31  S. 
C.  R.  1,  distinguished.  The  assessment  of 
damages  by  taking  the  average  of  estimates 
of  the  witnesses  examined  is  wrong  ia  prin- 
ciple. Grand  Trunk  R.  W.  Co.  v.  Coupal, 
28  S.  C.  R.  531,  followed.  Fairman  v.  City 
of  Montreal,  21  Occ.  N.  330,  31  S.  C.  R.  210. 

Payment  out  of  General  Fm^da — Ille- 
gality— Liability  of  Councillors — Trustees — 
Breach  of  Trust — Excuse  —  Relieving  Sta- 
tute,]— By  a  special  Act  of  the  legislature 
of  Ontario  incorporating  a  town  it  was  pro- 
vided that  all  expenditure  in  the  municiTMility 
for  improvements  and  services  for  which  siw- 
cial  provisions  were  made  in  ss.  612  and  324 
of  the  Consolidated  Municipal  Act.  188.3. 
should  be  by  special  assessment  on  the  pro- 
perty benefited  and  not  exempt  by  law  from 
taxation;  and  the  construction  of  sidewalks 
upon  the  local  improvement  plan  was  one  of 
the  matters  provided  for  by  s.  612.  In  an 
action  by  a  ratepayer,  on  behalf  of  all  rate- 
payers other  than  the  defendants,  against  the 
members  of  the  council  who  sanctioned  the 
payment  out  of  the  general  funds  of  the  town 
for  work  done  in  reconstructing  a  sidewalk, 
and  against  the  corporation  of  the  town,  the 
claim  was  that  the  individual  defendants 
might  be  ordered  to  pay  to  the  corporation 
the  moneys  expended  in  the  construction  of 
the  sidewalk,  and  that  the  defendants  might 
be  enjoined  from  paying  any  further  moneys 
in  respect  thereof: — ^Held,  that  the  members 
of  the  council  who  were  sued,  having  acted  in 
good  faith  and  under  the  bona  fide  belief  that 
they  were  doing  their  duty  as  trustees  for  the 
body  of  ratepayers  in  paying  out  of  the  pon- 
eral  funds  of  the  municipality  for  what  was 
practically  a  new  sidewalk,  even  if  they  had 
misconstrued  the  meaning  of  the  statutes, 
which  was  by  no  means  clear,  at  all  events 
acted  honestly  and  reasonably  and  were  en- 
titled to  be  excused  for  the  alleged  breach  of 
trust.  Semble,  that  62  V.  ^2)  c.  15.  s.  1,  ap- 
plied to  these  defendants;  but,  if  it  did  not. 
they  should  not  be  more  hardly  dealt  vrith 
than  ordinary  trustees,  and  should  be  treated 
as  within  its  equity.  King  v.  MattketoSy  23 
Occ.  X.  1(X).  5  O.  L.  R.  228,  2  O.  W.  R.  18. 

Petition  for  —  Majority  of  Petitioners — 
Exempt  Property  —  Value  —  Land — Build- 
ififfs.] — A  petition  for  local  improvements  is 
sufficiently  signed  under  s.  668  of  the  Muni- 
cipal Act  when  signed  by  six  out  of  nine 
owners  to  be  benefited,  who  appear  on  the 
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assessment  roll,  notwithstanding  that  the  city 
within  which  the  improvement  is  to  be  made 
also  appears  as  an  owner  of  property  on  the 
roll  in  respect  to  property  which  is  exempt 
fi-om  taxation ;  and  the  value  of  the  buildings 
as  well  as  the  land  is  properly  taken  into 
consideration  in  ascertaining  the  requisite  one- 
half  in  value.  Macdonell  v.  dtp  of  Toronto, 
22  Occ.  N.  294,  4  O-  L.  R.  315,  1  O.  W.  K, 
433^  494. 

Purobase  of  Eleotzie  liight  Plant — 

Compulsory  expropriation.  Iroqiwis  Electric 
Light  Co,  V.  Village  of  Iroquois,  1  O.  W.  R. 
306. 

Sidewalk  —  Assessment  for — 'Action  to 
restrain — Estoppel — Appeal  to  Court  of  Re- 
vision and  County  Court  Judge — Irregulari- 
ties— Costs.  Canada  Co.  v.  Town  of  Mitchell, 
2  O.  W.  R,  732, 


XVI.  Meetings  of  CorNCiL. 

Minutes — Signature  of  Presiding  Officer.'] 
— Ong  who  presides  at  a  meeting  of  a  muni- 
cipal council  should,  without  delay,  sign  min- 
utes which  correctly  record  the  proceedings, 
whether  these  proceedings  be  regular  or  not. 
Macdonald  v.  Chevrier,  7  Q.  P.  R.  160. 

Kotioe  —  Time  —  Resolution  —  Statute 
— Finance  Committee. 1 — A  delay  of  at  least 
24  hours  between  the  day  on  which  the  no- 
tice is  given  of  the  holding  of  a  special  ses- 
sion of  the  council  of  a  town  corporation, 
and  that  fixed  for  such  session,  is  necessary, 
and  all  resolutions  adopted,  in  the  absence  of 
one  councillor,  at  a  session  irregularly  called 
are  void.  2.  The  statute  governing  the  city 
of  Sherbrooke,  providing  that  all  resolutions 
concerning  expenditure  beyond  the  amount 
of  credits  voted,  must  first  be  submitted  to 
the  finance  committee,  must  be  observed  on 
I)enalty  of  nullity.  Farwell  v.  City  of  Sher- 
brooke, Q.  R.  25  S.  C.  203. 

Prooednre  —  Local  Option  By-law  — 
Second  Reading  without  Formal  Motion  — 
Approval  by  Vote  of  Ratepayers — Motion  to 
Quash— Discretion — Delay.} — ^A  local  option 
by-law  was  introduced  in  a  town  council  on 
the  5th  October.  1908,  and  a  motion  that  it 
be  read  a  first  time  was  carried,  after  discus- 
sion, on  a  division  of  eight  to  two.  On  the 
17th  November  a  motion  that  the  second  read- 
ing should  be  deferred  till  Januarr  was  lost 
on  a  division  of  three  to  seven.  The  council 
then  went  into  committee  of  the  whole  and 
reported  the  by-law,  which  was  then  "read 
and  passed  as  having  had  its  second  reading," 
but  without  any  motion  that  it  be  read  a 
second  time.  The  by-law  was  then  submitted 
to  the  electors,  as  provided  by  the  Liquor  Li- 
cense Act  and  the  Municipal  Act.  and  was 
approved  by  a  vote  of  869  to  679.  On  the 
11th  January,  1904,  the  by-law  was.  on  mo- 
tion, read  a  third  time  in  the  council,  and, 
also  on  motion,  adopted  as  final.  On  the 
23rd  April.  1904,  a  motion  to  quash  the  by- 
law^ on  the  ground  that  there  was  no  motion 
for  a  second  reading,  was  launched.  The 
procedure  by-law  of  the  council  contained  a 
provision  that  in  proceedings  of  the  council 
the  law  of  parliament  should  be  followed  in 
cases  not  provided  for.  The  procedure  fol- 
lowed in  this  case  was,  however,  the ,  usual 
procedure   of   the   council  :^Held,    that   the 


matter  was  one  of  internal  regulation,  of 
which  the  mayor  was  the  judge,  subject  to 
the  appellate  jurisdiction  of  the  council ;  that, 
even  if  there  was  an  irregularity,  a  by-law 
passed  pursuant  to  a  statute  and  adopted  by 
vote  of  the  people  should  not  be  quashed  by 
reason  thereof ;  and  further,  that  as  a  matter 
of  discretion,  and  in  view  of  the  delay  in 
moving,  the  motion  should  be  refused.  In  re 
Kelly  and  Town  of  Toronto  Junction,  24  Occ. 
N.  352.  8  O.  li.  R.  162,  3  O.  W.  R.  765. 

Prooednre  at  —  Passing  By-law  —  Sus- 
pending Rule  of  Order — Notice.) — It  is  not 
necessary  that  a  thirty  days'  notice  should  be 
given  to  permit  the  council  of  the  city  of 
Montreal  to  suspend  the  rule  which  forbids 
more  than  one  reading  of  a  by-law  at  the 
same  sitting,  such  suspension,  with  the  con- 
sent of  three-fourths  of  the  members  of  the 
council,  being  authorized  by  the  orders  and 
by-laws  of  the  city.  Society  des  Ecoles  Ora- 
tuites  V.  Citgf  of  Montreal,  Q.  R.  19  S.  C. 
148. 

Resignation  o£  Member — Sufficiency  of 
resolution  accepting — ^Filling  vacancy  under 
statute.  London  Street  R.  W.  Co.  v.  Citi/  of 
London,  2  O.  W.  R.  44. 


XVII.  Nuisance. 

Faotoriee  —  By-law  —  Injunction  — 
Penalty.]  —  A  municipal  corporation  has  a 
right  to  prevent  factories  or  mechanisms 
moved  by  steam  being  erected  within  its 
limits,  to  pass  by-laws  to  that  effect,  and  to 
exercise,  in  order  to  have  such  by-laws  ob- 
served, all  the  remedies  known  to  the  law, 
and  particularly  injunction.  2.  A  municipal 
corporation  is  not  bound  to  impose  a  penalty 
for  contravention  of  such  by-laws.  Village 
of  St.  Agathe  des  Monts  v.  Reid,  6  Q.  F.  R.  3. 

Street  Knieanee — Neglect  to  Enforce 
By-law — Injury  to  Person — Liability — Non- 
feasance.]— ^The  passing  by  a  municipal  cor- 
poration, under  Uie  powers  conferred  by  the 
Municipal  Act,  of  a  by-law  prohibiting  the 
setting  off  of  fire-works,  fire-crackers,  &c., 
on  the  public  streets,  does  not  cast  any  duty 
on  the  municipality  to  see  to  its  enforcement. 
An  action  to  recover  damages  from  a  cor- 
poration on  account  of  injuries  sustained  by 
the  plaintiff  by  reason  of  the  setting  off  of 
fire-works,  in  alleged  contrsivention  of  a 
by-law,  will  not  lie.  Brown  v.  City  of  Ham- 
ilton, 22  Occ.  N.  324,  4  O.  L.  R.  249. 


XVIII.  Officebs,  Servants,  and  Others — 
Tjarhjty  fob  Acts  of. 

Aldennen  of  City — Illegal  Acts — Rate- 
payer— Right  of  Action — Damages — Notice  of 
Action — Qui  Tarn  Action.] — Riatepayers  and 
proprietors  of  the  city  of  Hull  are  qualified 
to  take  action  against  any  of  the  aldermen 
who  by  their  votes  have  illegally  spent  the 
city's  money,  to  force  them  personally  to  re- 
fund the  same  to  the  city.  Aldermen  of  the 
city  of  Hull  are  persons  fulfilling  a  public 
function  or  duty;  the  present  action  was  an 
action  in  damages,  and  the  defendants  were 
entitled  to  one  month's  notice  under  art. 
88,  C.  C.  P.  The  present  action  was  not 
a  "qui  tam  or  popular  action."  Trudel  v. 
Thibault,  Q.  R.  26  S.   a  542. 
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CoBuniMdoner  of  CitT  Oowrt — Salary 
— Reduction — Consent — Public  PoUci/»] — ^An 
arrangement  entered  into  bj  the  plaintiff,  the 
Commissioner  of  the  Citv  Court  of  Moncton, 
an  officer  appointed  by  the  Lieutenant-Gover- 
nor in  council,  with  the  city  council  of  the 
city  of  Moncton,  to  accept  a  redaction  of  his 
salary,  which  arrangement  had  been  assented 
10  by  both  parties  and  acted  upon  for  a 
period  of  five  years,  is  binding  and  can  not 
be  repudiated  on  the  ground  that  it  is  void  as 
against  public  policy.  Kay  v.  City  of  Monc- 
ton, 36  N.  B.  Keps.  377. 

OoviailMloner  of  City  Cowrt — Salary 
— Statutory  Liability — -PteodttH^.T-— The  de 
claration  alleged  that  under  63  v.  c  60,  a 
Court  for  the  trial  of  civil  causes  was  es- 
tablished in  the  city  of  M. :  that  a  commis- 
sioner of  the  said  Court  was  to  be  appointed 
(by  the  Crovernor  in  council;  that  the  salary 
of  the  said  commissioner  was  to  be  fixed  by 
the  city  of  M.  and  paid  out  of  their  funds; 
that  pursuant  to  the  Act  the  plaintiff  was  ap- 
pointed commissioner,  and  his  salary  was 
fixed  by  the  city  council  at  $600  per  annum ; 
that  he  had  performed  the  duties  of  the  office 
and  was  entitled  to  be  paid  the  salary,  but 
the  defendants  had  refused  to  pay : — Held,  on 
demurrer,  that  the  declaration  was  good,  as 
it  alleged  a  statutory  liability  to  pay  the 
plaintiff  out  of  the  city  funds.  Kay  y.  City 
of  Moncton,  36  N.  B.  Beps.  202. 

• 

laapoetor  of  Works — Authority  of.] — 
A  special  inspector  duly  appointed  to  super- 
intend the  construction  of  a  ditch  or  water- 
course ordered  by  by-law  of  a  municipality 
to  be  made  of  a  specified  depth  and  width 
and  at  a  specified  place,  has  full  power  to 
cause  the  work  to  be  carried  out,  without  a 
special  authorization  of  the  council.  Lerou» 
V.  Parish  of  St,  Mark,  7  Q.  P.  R.  225. 

IdaMlity    for    Aota    of    Treaavrer — 

Power  to  pledge  credit — ^Advertising  tax  sale. 
Canadian  Bank  of  Commerce  v.  Town  of 
Toronto  Junction,  1  Q.  W.  R.  74.  3  O.  L.  R. 
309. 

BCayor — Disqualification  of — Election  of 
Illiterate  Councillor  as — Removal  after  SO 
Days  AUowed  for  Contesting— Quo  War- 
ranto.]— ^A  municipal  councillor  who  could 
neither  read  nor  write  was  elected  mayor. 
The  30  days  within  which  to  contest  his 
election  before  the  Circuit  Court  had  ex- 
pired, and  it  had  not  been  contested.  The 
mayor,  although  he  could  not  read  or  write, 
took  the  oath  of  office,  and,  after  the  30  days 
had  expired,  he  acted  and  continued  to  act  as 
mayor: — Held,  that  any  person  interested 
could,  by  the  quo  warranto  proceedings  pro- 
vided in  arts.  967  et  seq.,  C.  P.  C,  depose 
this  councillor  from  the  mayoralty  and  pre- 
vent his  continuing  to  act  as  mayor.  Bedard 
V.  Tenet,  Q.  R.  25  S.  C.  537. 

Mayor — Refusal  to  siprn  by-law  and  con- 
tract— Mandamus — Stay  to  enable  ratepayer 
to  bring  action — Demand  and  refusal — Other 
remedy.  Re  Kennedy  and  Boles.  6  O.  W. 
R.   83'6. 

Park  Commiasioiior  — Action  against — 
Parties  —  Attorney -General  —  Ratepayers,] 
— Ratepayers  who  are  affected  thereby  only 
to  the  same  extent  aa  all  other  ratepayers 
in  the  city  cannot  bring  an  action  against 
the   park   commissioners   of   the   city   to   set 


aside  resolutions  as  to  the  management  of 
a  city  park;  such  an  action  must  be  brought 
by  the  Attorney-General.  Hope  v.  Hamilton 
Park  Commissioners,  21  Occ  N.  230,  1  O. 
li.  E.  477. 

8ooretary»Troas«ror  —  Illegal  Assess- 
ment— Execution  for  —  Imprisonment.] — ^A 
municipal  corporation  is  liable  to  respo^id  in 
damages  for  the  act  of  its  secretary-treasurer 
in  sending  to  a  collecting  justice,  the  name  of 
the  plaintiff  as  having  made  default  in  the 
payment  of  a  rate,  which  had  been  illegally 
imposed  upon  him,  at  the  same  time  instruct- 
ing the  justice  to  enforce  payment  of  the 
same,  which  the  justice  did  by  issuing  an  ex- 
ecution against  the  plaintiff,  under  which, 
for  want  of  goods  and  chattels  whereon  to 
levy,  he  was  lodged  in  prison.  Mellon  y. 
King's  County,  35  N.  B.  Reps.  153. 

Stt^ortmtondemt  —  VegUgence — Personal 
Injuries — Drains  and  Sewers.] — ^The  Act  in- 
corporating the  town  of  St.  Louis,  Quebec, 
gives  power  to  the  council  to  regulate  the 
connection  of  private  drains  ^ith  the  sewers, 
"owners  or  occupants  being  bound  to  make 
and  establish  connections  at  their  own  cost, 
under  the  superintendence  of  an  officer  ap- 
pointed by  the  corporation: — ^Held,  that  the 
municipality  cannot  be  made  liable  for  dam- 
ages caused  through  the  acts  of  a  person 
permitted  by  the  council  to  make  such  con- 
nections, as  he  is  neither  an  employee  of 
the  corporation  nor  under  its  control.  Judg- 
ment in  Q.  R.  11  K.  B.  117  affirmed.  Dal- 
las v.  Town  of  St.  Louis,  22  Occ.  N.  194, 
32  S.  C.  R.  120. 


Tax  CoUoetor — Tenure  of  Office — Re- 
moval —  Notice  —  Taw  Sale— Commission — 
By-ktic.] — ^Under  s.  45  of  the  Munitcipal 
Clauses  Act  a  municipal  officer  holds  office 
'^during  the  pleasure  of  the  mayor  or  coun- 
cil," and  so  may  be  removed  at  any  time 
without  notice  or  cause  shewn  therefor.  A 
tax  sale  by-law  provided  that  the  collector 
should  be  entitled  to  a  commission  on  all 
arrears  of  taxes  collected: — ^Held,  that  where 
lands  were  bid  in  by  the  municipality  because 
the  amount  offered  at  the  sale  was  less  than 
the  arrears  of  taxes  and  costs  owing  on  the 
lands,  the  collector  was  not  entitled  to  a 
commission  on  the  price  of  lands  so  bid  in. 
Municipality  of  North  Vancouver  v.  Keene, 
24  Occ.  N.  197.  10  B.  C.  R.  276. 

Treaaurer — Tax  Sale — Power  of  Treas- 
urer to  Pledge  Credit  of  CorporationT] — A 
treasurer  of  a  town  has  no  authority  to  bind 
the  municipal  corporation  by  a  contract  to 
pay  the  cost  of  advertising  his  list  of  lands 
for  sale  for  arrears  of  taxes.  Under  the 
Assessment  Act,  R.  S.  O.  1897  c,  224,  s.  224. 
he  is  only  persona  designata  to  act  on  behalf 
of  the  municipality,  and  the  municii>ality  has 
no  authority  to  interfere  with  him  in  tBe"^ 
performance  of  his  defined  duties.  A  credi- 
tor in  respect  to  the  publication  of  such  ad- 
vertisements must  look  to  him  personally. 
Warwick  v.  County  of  Simcoe.  36  O.  L.  .T. 
461,  approved  of  and  followed.  Canadian 
Bank  of  Commerce  V.  Town  of  Toronto 
Junction,  22  Occ  N.  97,  3  O.  L.  R.  309. 
1  O.  W.  R.  74. 

Valuator*  —  A  ppointment  —  Re-appoint- 
ment— Implication.] — ^BSy  art.  373  of  the 
charter  of  the  city  of  Montreal,  the  city 
council  appoint?:,  in  the  month  of  December 
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of  every  ^ear,  8  valuators,  who  remain  in 
office  until  their  successors  are  appointed. 
In  this  case  the  plaintiff,  appointed  valuator 
on  the  7th  January,  1901,  received  notice  on 
the  27th  February,  1902,  that  his  services 
were  no  longer  required: — ^Held,  that,  in  the 
circumstances,  he  could  not  maintain  that  his 
services  had  been  engaged  for  the  year  1902, 
nor  that  there  had  been  a  tacit  renewal  of 
the  engagement.  Hamilton  v.  City  of  Mon- 
treal, Q.  R.  2^  S.  0.  685. 


XIX.  POUCB  Officsbs. 

ConntptiMii  —  Inquiry  —  Juritdietion  to 
Order^^-Quathinff  Re»olution§ — Ratepayer — 
Promise  of  Immunity J\ — ^The  board  of  police 
commissioners  of  the  dty  of  M.  resolved  to 
call  a  special  session  of  the  board  to  inter- 
rogate under  oath  all  the  members  of  the 
police  force  anoointed  or  promoted  by  the 
board  as  to  the  circumstances  which  had  led 
to  their  appointment  or  promotion,  in  order 
to  satisfv  the  public  and  to  demonstrate  the 
falsity  of  the  allegations  of  newspapers  which 
alleged  that  every  appointment  or  promotion 
was  due  to  the  influence  of  money.  The  cl^ 
council  ratified  this  resolution  of  the  board, 
and  adopted  a  resolution  instructing  the 
board  to  give  an  assurance  of  full  protection 
to  the  officers  and  constal^les  who  should  be 
interrogated,  so  as  to  get  at  the  whole  truth : 
— ^Held,  that,  as  no  matter  had  been  submit- 
ted to  the  council,  nor  any  representations 
made  to  the  council  concerning  matters  with- 
in its  jurisdiction,  the  board  and  the  council 
had  no  power  to  order  the  inquiry.  2.  That 
the  resolution  assuring  immunity  to  those 
who  diould  admit  criminal  acts  done  to  se- 
cure their  appointment  or  promotion  was  void. 
3.  That  the  plaintiff,  as  a  municipal  elector 
and  ratepayer,  was  entitled  to  have  the!<e 
resolutions  quashed,  and  the  defendants  re- 
strained from  putting  them  into  execution. 
Martin  v.  City  of  Montreal,  Q.  R.  18  S.  C. 
30. 

liiabiUty  for  Aeta  of.]— A  police  offi- 
cer is  not  the  agent  of  a  municipal  corpor- 
ation. 2.  A  municipal  corporation  is  not 
responsible  for  the  acts  of  its  police  officers, 
unless  it  has  authorissed  or  adopted  such 
acts.  Tremblay  v.  City  of  Queheo,  Q.  R.  23 
8.  C.  206. 

Iiiability  for  Talao  Arreat — Hour$  of 
Duty,^ — The  corporation  of  the  city  of  Sher- 
brooke  were  held  responsible  for  the  damages 
caused  by  an  arrest  made  without  reasonable 
or  probable  cause  by  a  policeman  in  the  em- 
ploy of  and  wearing  the  uniform  provided 
by  the  city.  The  fact  that,  at  the  time  the 
arrest  was  made,  the  policeman  had  been 
relieved  and  was  off  duty,  is  no  defence  to 
the  action.  Rousseau  v.  Town  of  Levis,  14 
Q.  L.  R.  376,  and  Corporation  of  Quebec 
V.  Oliver,  15  Q.  L.  R.  319,  distinguished. 
Bourget  v.  City  of  Sherhrooke,  Q.  R.  27  S. 
O.  78. 

liability  for  Unlawful  Acts  ot— Rati- 
fication,]— The  defendants,  a  city  corporation, 
were  held  not  liable  for  the  act  of  a  police 
officer  who  unlawfully  broke  an^  entered  the 
premises  of  the  plaintiff  and  carried  away 
therefrom  certain  intoxicating  liquors  there 
kept  for  sale  by  the  plaintiff  contrary  to  the 
provisions  of  the   Canada   Temperance   Act, 


although  the  officer  had  been  specially  ap- 
pointed to  see  that  the  Act  was  enforced. 
When  the  servant  of  a  municipal  corporation 
does  an  act  in  which  the  corporation  have 
no  peculiar  interest,  and  for  which  they  de- 
rive no  benefit  in  their  corporate  capacity, 
but  which  is  done  in  pursuance  of  some  stat- 
ute for  the  general  welfare  of  the  inhabi- 
tants of  the  community,  the  servant  cannot 
be  regarded  as  the  agent  of  the  corporation 
for  whose  wrongful  acts  they  would  be  liable, 
and  the  doctrine  of  respondeat  superior  does 
not  apply.  The  defendants  could  not  make 
themselves  liable  for  the  acts  of  the  officer 
unless  they  ratified  and  adopted  them  with  a 
full  knowledge  of  their  illegality.  McCleave 
V.  City  of  Moncton,  35  N.  B.  Reps.  296. 

Ifocli||poaoo — Principal  and  Ayent,] — A 
police  officer  is  not  the  agent  of  the  munici- 
pal corporation  which  appoints  him  to  the 
position,  and,  if  he  is  negligent  in  perform- 
ing his  dutjr  as  a  guardian  of  the  public 
peace,  the  oorooration  is  not  responsible. 
McCleave  v.  C^ty  of  Moncton,  22  Occ.  N. 
199,  82  S.  C.  R.  106. 


XX.   PUBUO   HEAIiTH. 

Ezoreioe  of  Ri^Ht — Quarantine  of  House 
— Damage  to  Owner — Liability,] — ^The  plain- 
tiff had  leased  his  house,  situated  In  the 
city  of  Montreal,  upon  a  lease  to  begin  on 
the  1st  May,  1901.  In  the  month  of  April 
one  of  the  persons  who  lived  in  the  house 
contracted  smallpox,  and  the  municipal  auth- 
orities, after  removing  him,  put  the  house  in 
quarantine,  preventing  ail  access  to  it,  and 
kept  it  so  until  the  14th  May.  The  plain- 
tiff's tenant,  therefore,  was  not  able  to  take 
possession,  and  the  plaintiff  was  obliged  to 
cancel  the  lease.  He  now  claimed  damages 
from  the  city  corporation  for  the  loss  of  his 
rent: — Held,  that,  although  the  municipal 
authorities  had  acted  in  the  exercise  of  a  right 
and  even  of  a  duty,  the  corporation  must  pay 
the  plaintiff  for  the  injuries  which  he  nad 
suffered.  Dalhee  v.  City  of  Montreal,  Q. 
R.  22  S.  O.  23. 

Iiiability  for  EjcpoBsea  laonrred  by 
Iiocal  Board  of  Healtb.] — A  medical  prac- 
titioner, employed  by  the  local  board  of 
health  of  the  city  of  Moncton  to  attend  to 
cases  of  smallpox,  cannot  recover  for  his 
services  in  an  action  against  the  city.  The 
Public  Health  Act,  1898,  imposes  upon  the 
cities  or  municipalities  wherein  local  boards 
of  health  are  established,  no  liability,  which 
can  be  enforced  by  action,  for  the  expenses  or 
contracts  of  such  boards.  Cruise  y.  City  of 
Moncton,  35   N.   B.   Reps.  219. 

Iiocal  Board*  of  Health — Action — Par- 
ties— Corporations.] — ^Local  boards  of  health 
constituted  under  ss.  48  and  49  of  the  Pub- 
lic Health  Act,  R.  S.  O.  1897  c.  248,  are  not 
corporations,  and  cannot  be  sued  by  any 
corporate  name:  Britton.  J.,  dissenting. 
ffellars  v.  Village  of  DuUon,  24  Occ.  N.  311, 
7  O.  L.  R.  646,  3  O.  W.  R.  664. 

Sanitary  Bj-la^r  —  Conviction — Sum- 
mons— Reference  to  Wrong  Action  of  By- 
law.]— ^A  city  by-law  making  the  owner  of  a 
house  responsible  for  the  unsanitary  condi- 
tion of  a  yard  leased  by  him,  is  intra  vires. 
2.  A  conviction  will  not  be  quashed  because 


1119 


XUinCIPAI  GOBPO&ATIOirS. 


1120 


the  summonB  refers  to  a  provision  of  a  stat- 
ute or  by-law  which  is  not  the  one  applicable 
to  the  case.  Beauchamp  v.  Weir,  7  Q.  P.  R. 
174. 


XXI.   PtJBLIO    LJBRABIBS. 

Aid  by  Miudieipality — Grant  for  Site — 
Validity  of  By-law — Assent  of  Electors.] — 
A  mechanics'  institute  haying  been  converted 
into  a  library,  and  a  board  of  management 
organized  under  R.  S.  O.  1807  c.  232,  part 
II.,  a  grant  of  a  sum  of  monev  for  the 
purchase  of  a  site  was  made  by  by-law  of  the 
corporation  of  the  town  in  which  the  lib- 
rary was  situate,  without  the  assent  of  the 
electors  to  either  the  appointment  of  the  lib- 
rary board  or  the  grant: — ^Held,  that  the 
power  to  grant  aid  to  free  libraries  is  ab- 
solutely in  the  hands  of  the  local  municipal- 
ity under  the  general  provisions  of  the  Muni- 
cipal Act,  and  that  the  by-law  was  valid  not- 
withstanding s.  18  of  R.  S.  O.  1807  c.  232, 
which  may  have  its  full  and  legitimate  scope 
by  being  applied  to  the  raising  of  ways  and 
means  by  means  of  the  requisitionary  powers 
intrusted  to  particular  free  library  boards 
under  ss.  14  and  17  of  the  Act.  Hunt  v. 
Town  of  Palmerston,  23  Ckic.  N.  66,  5  O.  L. 
R.   76.  1   O.  W.   R.   791. 

CUft — Breach  of  Contract — Injunction — 
Ratepayer — Attomeff-Oeneral.] — ^A.  O.  made 
an  offer  to  the  defendants  that  *'it  the  city 
will  pledge  itself  bv  resolution  of  council 
to  support  a  free  liorary  .  .  .  and  pro- 
vide a  suitable  site,"  he  would  furnish 
$75,000  to  erect  free  library  building.  The 
defendants  obtained  legislation  enabling  them 
to  give  the  guarantee,  and  afterwards  the 
council  passed  a  resolution  accepting  the 
offer  and  giving  the  guarantee,  which  resolu- 
tion was  communicated  to  A.  E.,  and  the 
receipt  thereof  acknowledged  bj^  him.  At  a 
later  meeting  of  the  city  council  a  resolution 
was  passed  to  rescind  all  previous  resolutions 
in  relation  to  the  matter: — ^Held,  that  there 
was  a  binding  contract  between  the  defend- 
ants and  A.  0.,  and  the  Court  would  interfere 
by  injunction,  at  the  suit  of  the  Attorney- 
General,  upon  the  relation  of  a  ratepayer, 
to  restrain  a  breach  of  the  contract.  The 
passing  of  the  statute  gave  a  vested  interest 
to  every  citizen.  Attorney-General  v.  City 
of  Halifax,  23  Occ.  N.  24. 


XXII.  Resolutions. 

Gonflrmation  of  Hotel  Lloense — Ac- 
tion to  Quash  Resolution — Collector  of  Re- 
venue— Issue  of  License — Interest  of  Rate- 
payer— Irregularity.] — A  municipal  council, 
when  it  confirms  a  certificate  to  obtain  a 
hotel  license,  under  art.  18  of  the  License 
Act,  does  not  represent  the  municipal  cor- 
poration, but  is  a  special  authority  created 
by  that  Act.  2.  Such  corporation  cannot  be 
sued  in  an  action  to  quash  the  resolution 
confirming  the  certificate.  3.  The  collec- 
tor of  revenue  is  the  sole  judge  of  the  legality 
of  such  resolution.  4.  One  who,  by  an  action 
before  the  Superior  Court,  seeks  the  (Quashing 
of  such  resolution,  must  have  an  interest  as 
a  contributory  or  elector  to  do  so.  and  such 
interest  no  longer  exists  after  the  collector 
of  revenue  has,  upon  production  of  the  con- 
firmed certificate,  issued  a  license  in  favour 


of  the  person  named  in  the  cemficate.  5. 
A  resolution  of  a  municipal  council  should 
not  be  annulled  no  matter  what  irregularity 
it  may  be  tainted  with;  it  should  be  annul- 
led only  by  reason  of  the  absence  of  essential 
formalitiesj  or  for  irregularities  which  are 
of  such  a"  nature  as  to  cause  prejudice.  6. 
The  indication  of  its  date  upon  a  certificate 
for  a  hotel  license,  and  the  competence  of 
the  officer  who  takes  the  affidavit  aooompany- 
ing  it,  are  not  essential  things,  and  any  de- 
fect in  these  i-egards  does  not  constitute  an 
irregularity  which  causes  prejudice.  Duhaime 
V.  Parish  of  St,  Francois  du  Lac,  Q.  R.  19 
S.  C.  162. 

PriTilec*    to    Private    PerMm.]  —  A 

municipal  council  has  no  power  to  permit  a 
private  person  to  construct  a  reservoir  in  the 
ditch  at  the  side  of  a  public  road,  even  if 
it  causes  no  inconvenience  j  and  a  resolution 
authorizing  such  a  thing  will  be  declared  ille- 
gal. Roy  V.  Corporation  of  8t.  Ansetme,  Q. 
U.  19.  S.  0.  119. 


XXIII.   SSWEBS. 

Commiudioatioii  of  Disease — Evidence 
— Inference — Nonsuit,] — ^Althou^  the  defen- 
dants were  guilty  of  a  nuisance  m  conducting 
sewage  and  depositing  it  or  allowing  it  to 
be  deposited  at  the  outlet  of  that  sewer  on 
the  shore  of  the  Toronto  harbour,  there  was 
no  evidence  from  which  a  jury  might  fairly 
and  reasonably  infer  that  the  plaintiff's  fam- 
ily, who  lived  in  a  house  built  upon  cribs  near 
such  outlet,  were  infected  with  the  germs  of 
diphtheria  by  reason  of  such  sewage,  and 
therefore  the  case  should  have  been  with- 
drawn from  the  jury.  Connaeher  y.  City  of 
Toronto,  21  Occ.  N.  172. 


Diselaarse   into  NaTisable  Wal 

Special  Damage,] — ^The  defendants*  sewer 
emptied  into  navigable  water,  in  which  the 
plaintiff's  vessel  was  lawfully  moored  for 
the  winter.  The  defendants,  although  noti- 
fied of  similar  previous  occurrences,  allowed 
a  factory  to  send  hot  water  down  the  sewer, 
which  melted  the  ice  on  one  side  of  the 
vessel,  causing  damage: — Held,  that  the  de- 
fendants were  liable,  as  the  plaintiffs  were 
lawfully  using  the  waters,  and  the  discharge 
of  the  hot  water  was  a  public  nuisance  which, 
caused  special  damage  to  the  plaintiff. 
Mathews  v.  City  of  Hamilton,  6  O.  L.  R.  198. 

Eztendins  into  Adjoining;  Mnniei- 
pality — Injunction  to  Restrain,] — ^A  muni- 
cipal corporation,  unless  specially  authorized 
by  statute,  has  no  right  to  construct  sewers 
or  other  works  across  or  under  the  public 
streets  of  another  municipality,  without  hav- 
ing obtained  the  consent  of  such  municipality, 
or  a  right  of  way;  and  may  be  restrained  by 
injunction  from  proceeding  with  such  works, 
where  the  same  will  cause  great  or  irrepar- 
able damage  to  the  other  municipality.  Vil- 
lage of  Ahuntsic  V.  City  of  Montreal,  Q,  R. 
26  S.  C.  291. 

EaEtendinc  into  Adjoining  Mnnioi- 
palitjr — Terms  and  Conditions  —  Award — 
Municipal  Act,! — ^Arbitrators  made  an  award, 
purporting  to  oe  under  s.  555  of  the  Muni- 
cipal Act,  3  Edw.  VII.  c.  19  (0.>.  permit- 
ting an  extension  of  a  sewer  from  one  muni- 
cipality into  another,  but  no  by-law  had  ever 
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been  passed  by  the  former  defining  the  lands 
to  be  taken  or  affected,  or  the  route  of  the 
sewer,  and  there  were,  moreover,  no  terms  or 
conditions  imposed  upon  the  former  by  the 
award : — Held,  affirming  the  decision  of  Teet- 
zel,  J.,  24  Occ.  N.  89,  7  O.  L.  R.  3  O. 
W.  R.  145,  that  the  award  was  bad  and 
should  be  set  aside;  Moss.  CJT.O.,  and  Mac- 
lennan,  J.A.,  dissenting.  In  re  Town  of  Ber- 
lin and  Township  of  Waterloo,  24  Occ.  N. 
333.  3  O.  W.  R.  903 :  S,  C,  »uh  nom.  Town- 
•hip  of  Waterloo  v.  Town  of  Berlin,  8  O.  L. 
R.  335. 

Kesliseaoe  —  In%uifi>oienc^  —  Damage 
Caused  hy  Back  Flow — -Compulsory  User  of 
Sewer — Statutory  Authority,] — In  1894  the 
plaintiff  built  a  house  on  R.  street,  in  the 
city  of  M.,  and,  pursuant  to  city  by-law, 
connected  the  same  with  the  sewer  system 
provided  bv  the  city  in  the  exercise  of  their 
statutory  duties.  Several  times  the  tidewater 
backed  up  into  the  plaintiff's  and  other  cel- 
lars on  the  same  street,  and,  in  1901,  the 
corporation,  with  a  view,  if  possible,  of  pre- 
venting damage  in  future  by  back  flowage, 
continued  the  sewer  on  R.  street  southwardly 
to  the  P.  river,  the  outlet  being  still  below 
high  water  mark.  The  new  sewer  was  con- 
structed according  to  plans  prepared  by  the 
city  engineer  and  approved  of  by  the  city 
council,  and  with  the  same  device  at  the  out- 
let to  prevent  back  flowage,  as  in  other 
sewers  in  the  city,  and  similar  in  principle 
and  mode  of  operation  to  those  used  in  other 
places  where  sewers  discharge  into  tidal 
rivers.  The  new  sewer  did  not  prevent  bade 
flowage,  and  the  action  was  brought  for 
loss  and  damage  occasioned  thereby: — Held, 
that  the  city,  having  the  statutory  authority 
to  construct  the  sewer,  and  having  built  it 
after  plans  made  by  a  competent  engineer 
and  adopted  by  the  council,  were  not  guilty 
of  actionable  negligence  on  account  of  the 
insufficiency  of  the  sewer  to  answer  its  pur- 
pose, and  a  i>er8on  thereby  injured  has  no 
remedy  by  action  at  law;  and  it  makes  no 
difference  in  this  particular  whether  the  use 
of  the  sewer  is  voluntary  or  under  compul- 1 
sion.  Lirette  v.  City  of  Moncton,  36  N.  B. 
Reps.  475. 

Permit  to  Enter — Frontage  and  Entry 
Fees — Non-payment — Mandamus,  ]  — The  city 
of  M.  by  their  Act  of  incorporation  were 
authorized  to  levy  on  the  owners  of  lots  front- 
age fees  for  sewers,  and  to  collect  them  as 
ordinary  city  taxes;  the  Act  also  gave  auth- 
ority to  make  by-laws  to  regulate  the  way 
and  manner  of  entering  the  sewers,  and  to 
prevent  the  entry  of  any  sewer,  unless  the 
entry  and  frontage  fees  Vere  first  paid.  A 
by-law  was  made  providing  that  no  person 
should  enter  any  public  sewer  until  all  entry 
and  frontage  fees  were  paid.  E.,  the  owner 
of  a  lot  by  purchase  from  the  sheriff  under 
an  execution  by  the  city  of  M.  for  general 
dty  taxes  (not  frontage  fees),  on  which 
frontage  fees  had  been  rated  against  a  former 
owner  and  not  paid,  applied  for  a  mandamus 
to  compel  the  city  to  grant  him  a  permit 
to  enter  a  sewer  without  payment  of  the 
frontage  fees: — ^Held.  refusing  the  manda- 
mus, that  the  city  could  not  be  compelled  to 
issue  the  permit  until  the  fees  were  naid. 
even  though  they  had  lost  the  right  to  enforce 
payment  against  the  owner  of  the  lot.  Ex 
p.  Edgett,  36  N.  B.  Reps.  224. 
D— 36 


VancoiiTer  Incorpormtion  Aot — JBntry 
on  Land — Compensation — Condition  Prect' 
dent,]— ^Before  entering  on  land  for  the  pur* 
pose  of  putting  a  sewer  through  it,  the  cit^  of 
Vancouver  must,  under  their  Act  of  incor- 
poration, compensate  the  owner  of  the  land 
through  which  it  is  proposed  to  lay  the  sewer* 
A.mold  V.  City  of  Vancouver,  10  B.  C.  R» 
198. 


XXIV.  Transient  Tbadebs. 

By-law — Conviction — Negativing  Excep- 
tion —  Evidence  before  Magistrate-^ erixor- 
ari,] — Conviction  of-  the  defendant  under  a 
by-law  of  a  town  respecting  transient  traders. 
The  by-law  was  in  the  terms  of  R.  S.  O. 
c  224,  s.  31.  The  defendant  was  convicted 
because  he,  not  being  entered  on  the  assess- 
ment roll,  offered  goods  for  sale  without  hav- 
ing paid  a  license  fee: — Held,  that  the  by- 
law in  the  terms  of  the  section  was  Intra 
vires,  and  the  use  of  the  word  ''effect"  in- 
stead of  ''affect"  was  immaterial;  (2)  that 
since  1  Edw.  VII.  c.  13,  s.  1,  it  is  not  neces* 
sary  to  negative  an  exception;  and  Re^na 
V.  Smith,  31  O.  R.  224,  is  no  longer  useful; 
(3)  that  the  objection  that  the  evidence 
shewed  tha^  the  defendant  was  managing  the 
business  of  his  wife,  and  was  not  a  transi- 
ent trader  nor  occupant  of  the  premises,  was 
not  open  upon  certiorari.  Rem  V.  AIwi,  21 
Occ.   N.   585, 

CoiiTiotioit  —  Form — Costs  —  Imprison- 
ment— ^Evidence.  Rem  v.  Swanton,  2  O.  W. 
R.  106. 

GomTictioii — Hawking  Goods — lAeense — 
Traveller  with  Sample,] — One  who  travels 
about  from  house  to  house  for  the  purpose 
of.  selling  sewing  machinee,  carrying  with 
him  only  one  machine  as  a  sample,  his  stock 
being  stored  in  a  shop  rented  for  the  pur- 
pose, cannot  be  convicted  under  58  V.  c.  39, 
s.  4  (N.B.).  of  hawking  or  peddling  goods 
without  license.  Semble,  that  proof  of  a 
single  act  of  sale  of  goods  or  merchandise 
against  a  man  does  not  constitute  him  a 
hawker  or  peddler  within  the  meaning  of  the 
above  Act.  Regina  v.  Phillips,  35  N.  B. 
Reps.  393. 

CoitTiotioii — Penalty  —  Costs  —  Distress 
— Imprisonment — Uncertainty  as  to  Time  and 
Place  —  Amendment  —  **Butcher'* — By-law,] 
— Upon  motion  to  quash  the  conviction  of 
the  defendant,  a  transient  trader,  for  offering 
meat  for  sale  in  quantities  less  than  the 
quarter  carcase,  without  hving  paid  a  license 
fee,  contrary  to  a  by-law  of  a  village : — Held, 
that  it  was  not  necessary  that  the  by-law  or 
conviction  should  contain  the  words  "  for  tem- 
porary purposes  "  and  **  assessment  roll  for  the 
then  municipal  year,"  as  they  relate  to  the 
regulation  of  transient  traders  under  clause  90 
of  8.  583  of  the  Municipal  Act,  R.  S.  O. 
1897  c.  223.  which  refers  to  the  payment  of 
a  license  fee  before  beginning  operations; 
nor  was  it  necessary  to  refer  to  or  negative 
the  provisions  of  58  V.  c.  42,  s.  22  (O.), 
making  the  term  "transient  trader"  apnlie- 
able  to  one  who  has  resided  less  than  fhree 
months  in  the  municipality  before  beginning 
business,  the  evidence  shewing  brief  visits 
periodically  and  regularly  to  sell  meat  for  a 
given  time  at  a  particular  place  ia  the  vil- 
lage.    2.  The  objection  that  the  penalty  of 
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$1  was  not  apportioned  under  s.*  706  failed, 
because  the  application  was  otherwise  pro- 
vided for  bj  the  by-law.  3.  The  objection 
that  the  conviction  and  by-law  were  in  ex- 
cess of  the  statute  because  power  of  distress 
was  given  for  both  penalty  and  costs,  and 
because  of  the  commitment,  in  default  of 
payment,  to  the  common  gaol,  was  not  well 
talen,  having  regard  to  the  powers  given 
by  8.  702,  8.-S8.  2  and  3.  4.  The  uncertainty 
of  the  offence  in  the  conviction  as  to  date, 
place,  and  meat  sold,  should  be  cured  by 
amendment,  upon  the  facts  in  evidence,  under  ] 
2  Edw.  VII.  c.  12.  s.  15  (C).  5.  Although 
ss.  580  and  581  deal  specifically  with  the 
sale  of  meat,  a  transient  trader,  under  s. 
583,  might  include  a  butcher  or  dealer  in 
meat.  Rew  v.  Myers,  23  Dec.  N.  286,  0  O. 
L.  R.  120,  2  O.  W.  R.  533. 

CoitTiotioit — Proof  of  Bv'latO'— Offence — 
Certiarari—^osU,] — ^The  Municipal  Ordin- 
ance (R.  O.  1888  c  8,  s.  68,  8.-8.  31)  auth- 
orizes municipal  councils  to  pass  by-laws  for 
'^licensing,  regulating,  and  governing  transient 
traders  and  other  persons  who  occupy  prem- 
ises in  the  municipality  for  temporary  per- 
iods, and  whose  names  have  not  been  duly 
entered  on  the  assessment  roll  in  respect  of 
income  or  personal  property  for  the  then  cur- 
rent year,  and  for  fixing  the  sum  to  be  paid 
for  a  license  for  exercising  any  or  all  such 
callings  within  the  municipality,  and  the 
time  the  license  shall  be  in  force." — ^The  de- 
fendant was  convicted  "for  that  he»  the 
said  (defendant),  whose  name  had  not  been 
entered  on  the  last  revised  assessment  roll 
of  the  municipality  on,  etc.,  within  said 
municipality,  was  a  sewing  machine  agent, 
carrying  on  his  business  occupation,  and  call- 
ing as  such  sewing  machine  agent  without 
first  having  obtained  a  license  so  to  do,  con- 
trary to  the  provisions  of  by-law  No.  25  of 
the  said  municipality."  On  an  application 
for  a  writ  of  certiorari  it  appeared  from 
affidavits  filed  that  the  original  by-law  was 
produced  before  the  convicting  justice,  but 
that  neither  the  original  nor  a  copy  wa^ 
put  in  as  evidence,  and  it  was  sought  to 
prove  the  by-law  on  this  application  by  affi- 
davit:— Heldj  that  the  by-law  could  not  be 
proved  by  aflidavit  on  the  application  for  the 
writ  of  certiorari.  2.  That  therefore  the  only 
means  available  of  ascertaining  the  provisions 
of  the  by-law  was  by  reference  to  the  informa- 
tion and  conviction.  8.  That  the  offence  stated 
in  the  conviction  was  not  one  which  could  be 
created  by  a  by-law  passed  under  the  above 
quoted  clause  of  the  Municipal  Ordinance, 
inasmuch  as  it  did  not  allege  that  the  defend- 
ant was  **a  transient  trader  or  other  person 
occupying  premises  in  the  municipality  for 
a  temporary  period."  4.  That  costs  of  quash- 
ing a  conviction  on  certiorari  will  not  be 
granted,  unless  there  be  misconduct  on  the 
part  of  the  informant  or  of  the  justice.  Re- 
gina  v.  Banks,  2  Terr.  L.  R.  81, 

» 

'  IdoenM — Travelling  Salesman  of  Trading 
Corporation,] — A  person  in  the  employ  of  a 
trading  corporation  (the  latter  having  a  place 
of  business  and  paying  the  usual  business 
and  other  taxes),  who  sells  by  wholesale  to 
retail  dealers  and  not  to  consumers,  is  not  a 
peddter.  and  therefore  is  not  obliged  to  take 
out  a  license  or  pay  a  special  tax  as  such. 
Semble.  that  the  calling  of  a  peddler  carries 
with  it  the  idea  of  petty  trade,  or  of  sale 
by  outcry  and  itinerancy.  Cit^/  of  Montreal 
v.  Emond,  Q.  R.  23  S.  C.  77. 


Uoenalac  Powers — Hawkers — License 
Fee — Statutes — Bfeot  on  By-latcs.] — ^The 
authority  granted  to  the  city  of  Montreal  by 
52  V.  c.  79  (art.  140,  s.  36).  to  empower 
any  person  to  sell  elsewhere  provisioas  osu- 
ally  bought  and  sold  on  public  markets,  by 
granting  him  a  license  upon  payment  of  such 
sum  as  shall  be  fixed  by  by-law,  is  equiva- 
lent to  authority  to  levy  a  special  tax,  and 
justifies  the  exaction  of  a  license  fee  or  tax 
of  $50  from  such  person.  2.  By-laws  of  the 
city  of  Montreal  validly  passed  in  virtue  of 
52  V.  c.  79,  remain  in  force  until  formally 
repealed,  notwithstanding  the  passing  of  tiie 
new  charter,  62  V.  c  58.  City  of  Montreal 
V.  Batton,  Q.  R.  21  S,  C.  eS. 

Takinc  Orders  for  Qooda.] — ^There  is 
no  power  to  pass  a  by-law  or  to  convict 
under  the  transient  traders'  clauses  o£  the 
Municipal  Act  in  respect  to  a  person  living 
at  an  notel  and  taking  orders  for  clothing 
to  be  made  in  a  place  outside  of  the  munici- 
pality, out  of  material  corresponding  with 
samples  exhibited.  Rem  v.  St.  Pierre,  22 
Occ.  N.  233.  4  O.  L.  R.  76,  1  O.  W.  R.  365. 

Tax  on—Ultra  Vires— License.] — ^A  by- 
law imposing  a  tax  of  $50  on  eveiy  peddler  or 
seller  of  beer  within  the  municipality  is  ultra 
vires  of  a  municipal  corporation,  unless  the 
right  is  specially  given  by  statute.  2.  Arts. 
582  and  582a,  M.  C.  do  not  authorize  a  tor; 
but  a  license.  Hamel  v.  Parish  of  St.  Jean 
Deschaillons,  Q.  R.  20  S.  C.  301. 


XXV.  Waterworks. 

Board  of  Comiaiudouera — Statutory 
Body — Powers — Contract--^  V.  c.  79  (O.) 
—Action— Parties.]— By  37  V.  c  79  (O.) 
the  waterworks  system  of  Windsor  is  placed 
under  the  management  of  a  board  of  com- 
missioners, who  are  to  collect  the  revenue, 
paying  over  to  the  city  any  surplus  therefrom, 
and  to  initiate  works  for  improving  the  sys- 
*tem,  the  city  supplying  the  funds  to  pav  for 
the  same.  The  total  expenditure  is  not  to 
exceed  $300,000.  and  not  more  than  $20,000 
can  be  expended  in  any  one  year  without  a 
vote  of  the  ratepayers: — Held,  affirming  the 
judgment  of  the  Oourt  of  Appeal,  27  A.  R. 
566.  21  Occ.  N.  14,  that  the  board  was  merely 
the  statutory  agent  of  the  city  in  carrying 
out  the  purposes  of  the  Act,  and  a  contract 
for  work  to  be  performed  in  connection  with 
the  waterworks,  and  authorized  by  by-law 
of  the  council,  and  incurring  an  exi>enditure 
which  would  exceed  the  statutory  limit,  was 
not  a  binding  contract: — Held,  also,  that, 
if  an  action  could  have  been  brought  on  such 
contract,  the  city  corporation  would  have 
been  a  necessary  party : — Quere,  whether'  the 
city  corporation  would  not  have  been  the 
only  party  liable  to  be  used.  McDougall  v. 
Windsor  Water  Commissioners,  21  Occ.  N. 
366.  31  S.  C.  R.  326. 

Breweries — Distilleries — Illegal  Rate  — 
Discrimination.] — The  rate  which,  by  24  V. 
c.  56.  the  city  of  Hamilton  Is  empowered  to 
charge  proprietors,  occupants,  or  others,  for 
water  supplied  to  them,  must  be  an  equal 
rate.  Attorney-General  for  Canada  v.  Cor- 
poration of  Toronto,  23  S.  C.  R.  514,  fol- 
lowed. Where,  therefore,  by  a  by-law  pa£«ed 
therefor,  a  higher  rate  was  Imposed  on  dis- 
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tillers  and  on  brewers  than  on  other  manu- 
facturers, such  rate  was  held  to  be  illegal. 
Hamilton  Distillery  Co,  v.  City  of  Hamilton, 
Hamilton  Brewery  Co.  T.  City  of  Hamilton^ 
10  O.  L.  R.  280,  6  O,  W.  E.  143. 

CoaToyanoe  of  Water  tltronffk  Pri* 
▼ate  Lands — Compensation — Special  statute 
— Claim  made  after  20  years — Statute  of 
Limitations  -^  Interruption — Repairing  water 
pipes — Fresh  entry — ^Assignment  of  claim  for 
compensation— Champerty.  Re  Dyer  and 
Town  of  Brampton,  5  O.  W.  R.  668. 

Bi^Ht  of  Outsider  to  Water  Supply 

—  Contract  —  Easement  —  Discrimination. 
Mackenzie  v.  City  of  Toronto,  4  O.  W.  R. 
457. 

Special  Tax — Submission  to  Ratepayers 
— Debentures — Attaching  By-law — Parties — 
Ratepayer— Corporation,}; — A  by-la'w  of  a 
municipal  council  for  the  purchase  of  an 
aqueduct  and  a  system  of  sewers  should 
contain  a  clause  imposing  a  special  tax  and 
be  submitted  to  the  vote  of  the  ratepayers. 
2.  Such  a  by-law  containing  only  a  clause 
for  the  issue  of  debentures,  not  providing  for 
the  imposition  of  a  special  tax,  and  not  sub- 
mitted to  the  ratepayers,  is  void.  3.  The 
nullity  of  such  a  by-law  extends  not  only 
to  the  part  which  provides  for  the  issue  of 
debentures,  but  also  to  the  other  parts  which 
provide  for  the  purchase  of  the  aqueduct  and 
the  system  of  sewers;  the  by-law  is,  there- 
fore, void  in  toto  as  well  as  the  contract  of 
purdiase  which  it  authorizes.  4.  Such  by-law 
may  be  attacked  by  any  ratepayer  of  the 
municipality.  5.  Semble,  that  the  corporation 
cannot  itself  take  proceedings  in  its  own  name 
to  have  the  nullity  of  the  by-law  declared. 
Gagnon  v.  Village  of  Point-au-Pic,  Q.  R.  22 
o.  C  o9o. 

Water  Supply— Use  by  contractors — Im- 
plied license — 3y-law  —  Rates — ^Damages — 
Penalty.  City  of  Guelph  v.  Guelph  Paving 
Co,,  2  O.  W.  R.  587. 


XXVI.  Otheb  Cases. 

Aet  of  Ineorporatiom — Repeal — General 
Act — Constitution  of  Corporation — Municipal 
Council.] — By  an  Act  of  the  Legislature 
passed  in  the  year  1875,  c.  47.  the  "inhabi* 
tants  of  the  town  of  T.,'*  within  the  limits 
thereby  defined,  were  constituted  "a  body  cor- 
porate' and  politic  by  the  name  of  the  town 
of  T."  In  the  year  1888  a  general  Act  was 
passed  in  relation  to  incorporated  towns  (c.^ 
1)  whereby  previous  Acts  of  incorporation 
were  repealed  and  the  towns  inooriMrated 
under  such  Acts,  including  the  town  of  T., 
were  made  subject  to  the  provisions  of  the 
Act  of  1888: — Held,  that,  under  a  proper 
construction  of  the  terms  of  the  original 
charters  and  the  general  Act  of  1888,  the 
inhabitants  of  each  of  the  incorporated  towns, 
including  those  incorporated  under  the  re- 
pealed Acts,  as  well  as  those  subsequently 
incorporated  under  the  Act  of  1888,  were 
created  a  body  corporate  under  the  name  of 
the  town  within  the  limits  of  which  they 
respectively  resided.  By  s.  5  of  the  repealed 
Act  in  relation  to  the  town  of  T.,  it  was  en- 
acted that  "the  corporation  shall  consist  of 
a  mayor  and  six  councillors,**  etc.: — Held, 
that,  even  if  this  section  had  not  been  re- 


pealed by  the  Act  of  1888,  it  could  not,  in 
the  face  of  s.  1  of  the  Act  of  1875,  incor- 
porating **the  inhabitants  of  the  town,*'  be 
held  to  mean  that  the  corporation  at  large 
consisted  merely  of  the  mayor  and  the  six 
councillors: — Held,  that  the  inhabitants  of 
T.  constituted  the  corporation  at  large,  and 
that  the  town  council  was  only  a  portion 
of  it.  Regina  ex  rel,  Lawrence  v.  Patter- 
son, 33  N.  S.  Reps.  425. 

Aotion  asaiast  Corporation  —  Corpo- 
rate Name.] — A  municipal  corporation  may 
be  sued  under  the  name  which  the  statute  es- 
tablishing it  gives  it,  even  if  that  is  not  its 
corporate  name.  Milton  v.  Parish  of  Cot6 
8t,  Paul,  6  Q.  P.  R.  446. 

Aotion  against  Corporation  —  Deposit 
— Default — Leave  to  Make.] — ^A  plaintiff  who 
did  not,  at  the  time  of  the  issue  of  a  writ  of 
summons,  make  the  deposit  required  by  art. 
793,  C.  M.,  in  an  action  against  a  municipal 
corporation,  may  obtain  permission  to  make 
such  deposit  at  a  later  stage.  Prevost  v.  "FtZ- 
lage  of  Ahuntsic,  5  Q.  P.  R.  171. 

Aetion  against  Corporation — Deposit 
— Condition  Precedent — Husband  and  Wife 
— Parties  to  Action  - —  Injuries  to  Wife,] — 
The  deposit  of  $10  required  from  persons,  not 
ratepayers,  who  sue  a  municipality  for  dam- 
ages caused  by  the  bad  state  of  the  pave- 
ments, is  required  only  as  security  for  costs; 
it  is  not  a  condition  precedent  to  the  right  of 
action,  and  may  be  made  in  the  course  of 
the  action.  2.  There  is  nothing  improper  in 
a  wife,  conmion  as  to  property,  being  joined 
as  a  party  along  with  her  husband  claiming, 
is  chief  of  the  community,  compensation  from 
a  municipality,  one  part  of  which  is  based 
upon  personal  injuries  suffered  by  her.  Pre- 
vost v.  Village  of  Ahuntsic,  6  Q.  P.  R.  17. 


Annexation  of  Town  and  City — Peti- 
tion for  submission  of  by-law — Investigation 
as  to  number  and  qualification  of  petitioners 
— relegation — Withdrawal  of  names — ^Addi- 
tion of — ^Mandamus — ^Time  —  Statute — ^Di- 
rectory or  imperative.  Re  McLeod  and  Tow^i 
of  East  Toronto,  4  O.  W.  R.  26,  220. 


Annexation  of  Village  Lands  to 
Township — County  By-law — Detachment  of 
Lands— Petition  —  Description — Schedules,] 
— Under  s.  18  of  the  Municipal  Act,  1903, 
3  Edw.  VII.  c.  19  (O,),  which  provides  for 
the  detachment  of  a  special  area  in  a  village, 
and  for  its  annexation  to  an  adjoining  town- 
ship, it  is  not  essential  that  the  whole  area 
sought  to  be  detached  should  be  set  out  in 
one  petition,  but  there  majr  be  separate  pe- 
titions setting  out  distinctive  portions,  nor 
is  it  essential  that  the  area  so  detached,  and 
the  metes  and  bounds  of  the  new  limits, 
should  be  set  out  in  the  by-law,  but  they 
may  be  set  out  in  schedules  attached  there- 
to. In  re  Village  of  Southampton  and  Coun- 
ty of  Bruce,  24  Occ.  N.  353,  8  O.  L.  R.  106, 
3  O.  W.  R.  729,  4  O.  W.  R.  341. 

Andit  of  Aoeonnts  —  Appointment  of 
Auditor — Payment — Premature  Action — At^ 
torney-General  —  Tariff.]  —  A  person  ap- 
pointed by  the  provincial  auditor,  pursuant 
to  the  provisions  of  the  Act  respecting  the 
audit  of  municipal  accounts,  R.  S.  O.  1897, 
c.  228,  to  andit  the  accounts  of  a  municipa- 
lity, has  no  right  of  action  against  the  munici- 
pality for  his  fees  and  expenses  until  three 
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months  after  the  amount  thereof  has  been 
specifically  determined  by  the  provincial  au- 
ditor with  the  approval  of  the  Attorney-Gen- 
eral or  other  Minister,  as  required  by  s.  16 
of  the  Act.  The  approval  by  the  Attorney- 
General  of  a  tariff  according  to  which  the 
fees  and  expenses  are  made  up  and  allowed 
by  the  provincial  auditor,  is  not  sufficient. 
Judgment  of  Boyd,  C,  2  O.  W.  E,  977,  re- 
versed. Williamson  v.  Toumahip  of  EHiza- 
hethtown,  24  Occ  N.  313,  8  O.  L.  R.  181, 
3  O.  W.  R.  742. 

Board  of  Delesates — Rights  and  Lia- 
bilities of — Entity — Action  against,]  —  Al- 
though the  board  of  delegates  is  created  a 
responsible  entity,  and  recognized  by  the  law, 
it  is  not  a  body  corporate  and  politic  capable 
of  suing  and  being  sued,  any  more  than  is 
the  council  of  a  county  or  municipality;  and 
the  members  of  such  a  board  form  in  reality 
a  council  created  for  two  or  more  counties 
for  the  purposes  specified  by  the  law,  and 
as  such  the  delegates  sitting  for  the  counties 
which  they  represent  cannot  be  sued  in  a 
court  of  justice.  Parish  of  8t,  Stanislas  de 
Kostka  V.  Bureau  of  Deputies  of  the  Coun- 
ties of  Huntingdon  and  Beauhamois,  7  Q. 
P.  R.  256. 

Bonds  —  Liahilitp  of  County  for  Parish 
Almshouse  —  Certificate  of  Inaehtedness  — 
Common  Counts — Mandamus,] — ^By  41  V.  c. 
102  (N.B.),  it  was  provided  that  the  de- 
fendants should  appoint  commissioners  to 
lease  or  purchase  lands  and  erect  thereon  an 
almshouse  for  the  parish  of  B.  and  to  sup- 
port and  manage  the  same;  that  the  cost 
was  to  be  assessed  by  the  county  council  on 
the  parish;  that  the  county  council  might 
cause  bonds  to  be  issued  which  should  be 
wholly  chargeable  on  the  parish  and  be  dis- 
posed of  for  the  purposes  of  the  Act;  that 
the  county  council  should  levy  upon  the  par- 
ish a  sum  sufficient  to  pay  the  principal  and 
interest  of  the  bonds;  and  that  sums,  when 
collected,  should  be  held  by  the  secretary- 
treasurer  of  the  county  for  the  puri)08e8  of 
the  Act.  Pursuant  to  this  Act  instruments 
were  issued,  si^ed  by  the  secretary-treasurer 
and  warden  of  the  county,  sealed  with  the 
county  seal,  certifying  that  the  parish  was 
indebted  to  the  holder  in  the  sum  of,  etc. 
One  of  these  was  purchased  by  the  plaintiffs* 
intestate,  who  was  named  in  it  as  the  holder, 
and  the  plaintiffs  sued  the  county  corpora- 
tion to  recover  the  principal  and  interest 
thereof: — Held,  that  the  defendants  were  not 
liable  on  a  count  framed  on  the  instrument 
itself,  nor  upon  the  common  counts,  nor  un- 
der 62  V.  c.  67 ;  that  by  41  V.  c.  102  the  de- 
fendants were  not  authorized  to  issue  any 
instrument  that  would  create  an  indebtedness 
between  them  and  the  person  advancing 
money  upon  such  instrument.  Semble,  that 
the  plaintiffs'  remedy  was  by  motion  for  a 
mandamus  to  compel  the  defendants  to  assess 
the  parish  for  the  amount  of  the  loan  and 
interest.  Grimmer  v.  County  of  Olouces- 
ter,  35  N.  B.  Reps.  255. 

Bond — Form  of — Statute  Authorizing  — 
Parish  Commissioners — Liability,] — ^An  Act 
of  the  New  Brunswick  Legislature  author- 
ized the  county  council  of  Gloucester  county  to 
appoint  almshouse  commissioners  for  the  parish 
of  Bathurst,  in  that  county,  who  might  build 
or  rent  premises  for  an  almshouse  and  work- 
house, the  cost  to  be  assessed  on  the  parish. 
IThe   municipality   were   empowered   to    issue 


bonds,  to  be  wholly  chargeable  on  the  parish, 
under  their  corporate  seal  and  signed  by  the 
warden  and  secretary-treasurer,  the  proceeds 
to  be  used  by  the  commissioners  for  the  pur- 
poses of  the  Act.  G.  purchased  from  the 
secretary-treasurer  of  the  county  a  bond  so 
signed  and  sealed,  and  headed  as  foUows: 
''Alms  House  Bond— Parish  of  Bathurst." 
It  went  on  to  state  that  **  this  certifies  that 
the  parish  of  Bathurst,  in  the  county  of 
Gloucester,  Province  of  New  Brunswick,  is 
indebted  to  George  S.  Grimmer  .  .  .  pur- 
suant to  an  Act  of  Assembly  '*  (the  above- 
mentioned  Act.)  In  an  action  by  G.  on  the 
bond: — Held,  reversing  the  judgment  of  the 
Supreme  Court  of  New  Brunswick,  that, 
notwithstanding  the  above  declaration  that 
the  parish  was  the  debtor,  the  county  corpor- 
ation were  liable  to  pay  the  amount  due  on 
the  bond.  Chrimmer  v.  County  of  Gloucester, 
22  Occ.  N.  276.  82  S.  C.  R.  305. 

City  Cliarter  —  Transient  Traders  —  Li- 
cense— "  Assessed  a9  a  Resident  " — Convic- 
tion,]— Case  stated  by  a  magistrate,  after 
the  conviction  of  the  defendant,  a  non-re- 
sident of  the  province  of  Nova  Scotia,  for 
soliciting  orders  in  Halifax  for  a  Glasgow,  Nv 
S.,  firm  of  tailors.  Chapter  57  of  the  Acts 
of  1899  enacts  that  "  no  person  on  his  own 
account  or  as  agent  for  any  person,  firm,  or 
body  corporate  residing  or  doing  business  out- 
side of  the  province  of  Nova  Scotia,  shall 
solicit  orders  or  take  measurements  or  make 
an  agreement  or  agreements  lor  the  furnish- 
ing or  supplying  of  clothes  or  other  garments 
in  the  city  of  Halifax,  unless  he  or  it  has 
been  assessed  as  a  resident  of  the  said  city," 
in  the  previous  general  assessment,  without 
first  taking  out  a  license  therefor  from  the 
said  city.  The  defendant  did  not  take  out 
any  license,  but  his  principals  purchased  pro- 
perty in  Halifax  and  were  assessed  therefor 
in  the  same  manner  as  residents  of  the  city. 
On  behalf  of  the  prosecution  it  was  con- 
tended that  the  principals  should  be  residents 
of  the  city: — ^Held  that  the  conviction  must 
be  quashed.  The  defendant's  principals  were 
assessed  in  the  same  manner  as  residents, 
and  the  statutory  prohibition  therefore  did 
not  apply  to  them.  Rex  v.  Murray,  24  Occ 
N.  183. 

Control  of  Streets  —  Railtoay  Crossing 
— Regulation  Requiring  Gates — Resolution  of 
Council — Injunction  —  Attorney-General  — 
Parties — Assent  of  Govemor-in-Council,]  — 
By  the  Act  amending  the  Act  of  incorpora- 
tion of  the  defendant  company,  they  were 
given  the  right  to  lay  their  tracks  across  the 
streets  of  the  plaintiffs  provided  that  before 
doing  so  the  consent  of  the  town  council 
should  have  first  been  obtained.  On  appli- 
cation by  defendants  to  the  town  council  for 
permission  to  cross  one  of  the  streets  of  the 
town,  a  resolution  was  passed  granting  the 
application  "subject  to  such  regulations  as 
the  town  council  may,  from  time  to  time, 
make  to  secure  the  safety  either  of  persona 
or  property."  Subsequently,  the  town  coun- 
cil passed  a  resolution  requiring  the  com- 
pany to  forthwith  erect  and  maintain  two 
gates,  of  the  latest  approved  pattern  of  rail- 
way gates,  on  and  across  the  street  on  either 
side  of  the  track.  The  defendants  failed 
to  comply  with  the  regulations  so  made,  and 
this  action  was  brought  to  restrain  them  from 
running  trains  across  the  street  until  they 
should  comply  with  the  regulation : — ^Held, 
that  the  regulation  was  one  within  the  powers 
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of  the  town  council  to  make.  The  town 
council  having  a  special  interest  in  the  sub- 
ject matter,  the  action  could  be  brought  in 
the  name  of  the  town,  without  joining  the 
Attorney-General.  The  regulation  in  ques- 
tion, being  made  by  virtue  of  a  power  given 
by  a  special  Act,  was  not,  in  the  absence  of 
express  words  to  that  effect,  a  by-law  of  the 
town  which  required  the  assent  of  the  Gov- 
ernor-in-Council  before  going  Into  operation. 
Such  assent  was  required  only  in  connection 
with  the  cases  specially  mentioned  in  the 
A,ct:  Towns  Incorporation  Act,  R.  S.  N.  S. 
1900  c.  71,  ss.  263,  264.  Town  of  Liverpool 
V.  Liverpool,  dec,  R.  W.  Co,,  35  N.  S.  Reps. 
233. 

Eleetrioal  "Works  —  Statute  authoriz- 
ing— ^Imperative  or  permissive — Damage  to 
lands  by  dam — ^Temporary  structure — Inde- 
pendent contractor — Control  by  corporation. 
Clipsham  v.  Town  of  OHllia,  4  O.  W.  R. 
121. 

Ferry  —  Powers  of  Munidpalitu — Appli- 
ances of  Ferru — Sale  —  Duty  to  Purchaser 
— Liability,] — The  authority  conferred  on  a 
municipality  to  make  by-laws  for  establish- 
ing, licensing,  and  regulating  a  ferry,  author- 
izes it  to  provide  a  boat  and  other  appliances 
for  operating  the  same.  And  where  a  ferry 
so  established,  with  the  boat  and  appliances, 
is  sold  at  public  auction  by  the  mjinicipality. 
they  are  bound  to  put  the  vendee  in  posses- 
sion, and  are  liable  in  an  action  of  damages 
for  failure  to  do  so,  and  to  an  action  to  re- 
cover back  the  purchase  money.  Currey 
V.  Municipality  of  Victoria,  35  N.  B.  Reps. 
605. 

Fines  —  Conviction  —  Fine  Payable  to 
Officer.] — When  it  is  provided  by  a  statute 
that  a  fine  shall  belong  to  a  municipal  corpor- 
ation, a  conviction  which  condemns  an 
offender  to  pay  such  a  fine  to  an  officer  of 
the  corporation,  and  not  to  the*  corporation 
itself,  is  void  and  will  be  quashed  upon  cer- 
tiorari. Wilcox  V.  City  of  Montreal,  Q.  R. 
23  S.  C.  38. 

Formation   of   Villaso    Mnnieipality 

— Petition  for — Withdrawal  of  Signatures  — 
Jurisdiction,] — After  two- thirds  of  the  re- 
sidents of  a  locality  have  signed  a  petition 
demanding  the  formation  of  their  territory 
into  a  village  municipality,  the  county  coun- 
cil is  sufficiently  seised  of  such  petition,  and 
the  fact  that  certain  of  the  signers  with- 
draw their  signatures  so  that  there  no  longer 
remain  two-thirds  of  the  residents  ppon  the 
petition,  does  not  take  away  the  jurisdiction 
of  the  council;  and  the  proceedings  which  it 
subsequently  takes  are  not  in  excess  of  its 
jurisdiction.  Judgment  in  Q.  R.  20  S.  G. 
329.  reversed.  Martin  v.  County  of  Artha- 
baska,  Q.  R.  21  S.  C.  119. 

Inquiry  into   Mnnioipal   Election  — 

Powers  of  council — "  Oood  Government  of  the 
Municipality  "  —  Ratepayer  —  Injunction  — 
Conduct  of  Inquiry — Evidence — Witnesses  — 
Ballot  Papers,] — Held,  that  the  council  of  a 
city  had  power  under  s.  324  (1)  of  the 
Municipal  Act,  1903,  to  order  an  inquiry  by 
a  County  Court  Judge  into  an  election  for 
members  of  the  council  and  board  of  educa- 
tion, at  which  it  was  alleged  that  corrupt 
practices  had  prevailed;  the  election  being  a 
"  matter  connected  with  the  good  government 
of  the  municipality,"  within  the  meaning  of 


the  enactment  :—^Held,  also,  that  the  High 
Court  could  not,  in  an  action  by  a  ratepayer 
for  an  injunction,  interfere  with  the  conduct 
of  the  inquiry  by  the  Judge  in  regard  to  the 
admission  or  rejection  of  evidence,  the  exam- 
ination of  ballot  papers,  compelling  witnesses 
to  answer  incriminating  questions,  etc.  Lane 
v.  City  of  Toronto,  24  Dec.  N.  228,  7  O.  L. 
R.  423,  3  O.  W.  R.  269. 

Iiiability  for  Arrest — Warrant  of  Mayor 
—  Execution  by  Special  Constables,]  —  The 
execution  of  a  warrant  of  arrest,  signed  by 
the  mayor  of  a  municipality,  and  intrusted  to 
special  constables  of  the  municipality,  does 
not  make  the  municipal  corporation  respon- 
sible for  the  consequences  of  the  arrest;  the 
constables  in  making  the  arrest  acting  only 
in  the  execution  of  the  functions  for  which 
they  are  employed.  Milton  v.  Municipality  of 
Cot4  St.  Paul,  Q.  R.  24  S.  C.  541. 

Iiiability  for  Flooding   of  Iiands  — 

Culvert  —  Negligence  —  Owner  —  Evidence. 
Jephson  v.  City  of  Niagara  FaUs,  3  O.  W.  R.    • 
938. 

Iioans — Appropriations — Sinking  Fund  — 
Mandamus — Deposit  —  Interest  —  Action  — 
Status  of  Plaintiff,] — ^Mandamus  lies  to  com- 
pel the  corporation,  but  not  the  treasurer,  a 
mere  official  acting  under  the  orders  of  the 
council,  to  deposit  in  an  incorporated  bank,  or 
the  hands  of  the  provincial  treasurer,  appro- 
priations in  hand,  but  not  those  of  previous 
years  diverted  to  other  uses,  to  the  credit  of 
interest  and  sinking  funds  on  loans  made  in 
virtue  of  by-laws,  passed  under  the  provisions 
of  56  V.  c.  52,  ss.  374,  375,  376,  380,  and 
412.  2.  It  is  a  duty  imposed  by  law,  and  not 
discretionary  with  the  council,  to  make  such 
deposit,  and  once  appropriations  are  made  to 
pay  interest  and  sinking  funds,  the  council 
cannot  afterwards  change  such  appropriations, 
nor  divert  the  funds.  3.  After  payment  of 
the  absolutely  necessary  expenses  of  muni- 
cipal government,  the  balance  of  the  revenue 
should  be  applied  to  payment  of  interest  and 
sinking  funds,  and  not  to  improvements, 
betterment  of  streets,  etc.,  debts  for  which 
are  not  privileged  and  take  no  preference  over 
sinking  funds.  4.  Where  appropriations  for 
payment  of  interest  and  sinking  funds  for 
previous  years,  had  been  collected  from  the 
tax-payers,  and  diverted,  and  no  money  re- 
mained in  the  treasury  to  pay  except  the  cur- 
rent year's  interest  and  sinking  funds — as  the 
city  had  exceeded  the  limit  of  its  borrowing 
powers — to  order  the  city  to  pay  the  previous 
years'  interest  and  sinking  funds  so  diverted, 
from  the  current  year's  appropriations,  would 
be  to  suspend  its  function  of  municipal  govern- 
ment; and  the  petitioners'  demand  was 
granted  for  the  current  year's  appropriation 
only.  5.  An  occupant  not  an  elector  paying 
municipal  taxes,  is,  with  the  electors,  interest- 
ed in  municipal  administration,  and  has  the 
right  to  compel  the  city  to  perform  the  duties 
imposed  by  law  upon  the  corporation. 
Trudel  v.  City  of  Hull,  Q.  R.  24  S.  C.  285. 

Misnomer — Amendment — Penalty — Affida- 
vit,]— Where  a  corporation  whose  true  name 
was  "La  corporation  de  la  paroisse  de  St. 
Columban  de  Sillery"  commenced  an  ac- 
tion under  the  name  of  '*  La  corporation  de  la 
municipality  de  St.  Columban  de  Sillery," 
its  action  was  dismissed  upon  exception  to  ^ 
the  form,  though  the  writ  might  have  been 
amended  had  an  application  been  made  for 
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leave  to  do  so.  A  municipal  corporation 
which  sues  for  a  penalty  incurred  by  the  in- 
fraction of  one  of  its  by-laws,  ought  to  fur- 
nish the  affidavit  required  bv  art  5716  of  the 
consolidated  statutes  of  Quebec.  Corporation 
de  miery  v.  McCone,  Q.  R.  26  S.  C.  464. 

Motieo — City  Charter,] — The  requirement 
of  notice  under  s.  901  of  the  charter  of  the 
city  of  Montreal  (62  V.  c.  58)  applies  only  to 
by-laws  enacted  under  s.  12  of  the  charter. 
Wilder  v.  City  of  Montreal,  Q.  R.  26  S.  C. 
504. 

Operatloa  of  Railway — Use  of  Streets 
—  By-law  or  Resolution,]  —  By  the  Nova 
Scotia  statute  63  V.  c.  176,  the  appellant 
company  were  granted  powers  as  to  the  use 
and  crossing  of  certain  streets  in  the  town, 
subject  to  such  regulations  as  the  town  coun- 
cil might  from  time  to  time  see  fit  to  make  to 
secure  the  safety  of  persons  and  property : — 
Keld,  that  such  regulations  could  only  be 
made  by  by-law,  and  that  the  by-law  making 
such  regulations  would  be  subject  to  the  pro- 
visions of  s.  264  of  the  Towns  Incorporation 
Act,  R.  S.  N.  S.  1900,  c.  71.  Liverpool  and 
Milton  R,  W.  Co,  v.  Totcn  of  Liverpool,  23 
Occ.  N.  180,  33  S.  C.  R.  180. 

Parks — Establishment  of — By-law — Dedi- 
cation of  Land  Held  by  Corporation  in  Fee — 
Subsequent  Leases  for  BuUding  Purposes — 
Injunction—Private  Plaintiff — Interest,]  —  A 
by-law  was  passed  by  the  defendant  corpora- 
tion in  1880  purporting  to  establish  a  park 
on  the  "  Island,"  which  was  granted  to  the 
corporation  by  the  Crown  in  fee  in  1867,  and 
certain  lots  were  designated  therein  which, 
'*with  such  other  lands  as  may  hereafter  be 
obtained  from  lessees  or  otherwise,"  were  to 
form  a  park.  Other  lands  were  in  1887 
directed  to  be  taken  and  expropriated  in  order 
to  enlarge  the  "  Island  Park,"  but  no  general 
plan  or  scheme  for  park  improvements  was 
considered  till  1901,  when  a  special  committee 
was  appointed  to  elaborate  a  plan.  The  de- 
fendant corporation  from  1880  till  1901  acted 
on  the  belief  that  there  was  power  to  deal 
with  the  land  designated  as  park  land,  by 
leasing  it,  imposing  and  collecting  rent  and 
taxes,  approving  of  the  laying  out  of  new 
streets  on  registered  plans,  and  otherwise 
exercising  the  control  of  owners.  The  park 
scheme  was  not  abandoned,  but  the  details 
and  the  area  were  modified  from  time  to  time 
by  successive  councils: — Held,  that  the  cor- 
poration had  not  exceeded  their  powers  in 
so  dealing  with  the  land  designated.  The 
doctrine  of  irrevocable  dedication  is  not 
applicable  to  the  case  of  a  park  which  is 
established  by  by-law  out  of  land  belonging 
to  the  corporation  as  owners  in  fee.  The  fact 
of  corporate  action  being  embodied  in  a  by- 
law Implies  its  revocability : — Held,  also,  that 
S.,  who  was  joined  as  a  plaintiff,  claiming  un- 
der a  lease  made  prior  to  the  park  scheme, 
and  renewed  in  1895,  after  registration  of 
plans  made  in  1883  and  1890,  which  shewed 
that  the  corporation  had  sanctioned  the  sub- 
division of  the  lands  in  question  into  building 
lots,  had  not  such  an  interest,  by  reason  of 
a  special  grievance,  as  would  entitle  her  to 
have  the  corporation  restrained  from  granting 
to  the  defendant  L.  a  building  lease  of  part 
of  the  lands.  Attorn cy-Qeneral  v.  City  of  To- 
ronto, 23  Occ.  N.  284.  6  O.  L.  R.  159,  2  O. 
W.  R.  539. 


Personal  lajnrles — Notice  of  Action  — 
Pleading,] — In  an  action  for  the  recovery  of 
damages  against  the  corporation  of  a  town, 
the  absence  of  previous  notice,  required  by 
the  charter  of  such  corporation,  must  be 
specially  pleaded.  Sullivan  v.  Town  of 
Magog,  Q.  R.  18  S.  C.  107. 

Powsrs  of  Cotutoils — Right  to  Censure 
Members-Municipal  Code — Illegal  Resolution 
— Damages.] — An  appeal  from  a  decision  of 
the  local  council  of  the  defendants  having 
been  taken  to  the  county  council,  and  no  ses- 
sion to  consider  this  appeal  having  been  called 
by  the  mayor,  secretary-treasurer,  or  council- 
lors, and  the  appeal  in  question  having  been 
allowed  by  the  county  council  when  the  mayor 
of  the  local  council  concerned  was  present, 
the  local  council  at  a  subsequent  meeting 
passed  the  following  resolution :  *'  That 
the  mayor  deserves  the  censure  of  the  council 
for  having  neglected  to  call  a  meeting  of 
council  so  that  the  council  should  have  an 
opportunity  to  resist  the  appeal:"  —  Held, 
reversing  the  judgment  of  the  Superior  Court, 
Q.  R.  26  S.  C.  447,  that  municipal  councils 
have  no  rights  or  prerogatives  other  than  tiiose 
conferred  on  them  by  the  Municipal  Code; 
and,  there  being  nothing  in  the  said  Code 
giving  municipal  councils  the  right  to  pass 
judgment  on  their  members,  they  cannot  arro- 
gate to  themselves  the  right  to  do  so;  and, 
in  this  case,  a  vote  of  censure  of  the  mayor 
was,  consequently,  illegal,  ought  to  be  re- 
scinded, and  for  this  purpose  the  judgment  of 
the  Court  declaring  the  resolution  illegal 
should  be  inserted  in  the  minute  books  of  the 
council  in  the  margin  where  the  said  resolu- 
tion appears.  Furthermore  the  corporation 
are  liable  for  the  act  of  their  council  and 
may  be  adjudged  to  pay  exemplary  damages. 
Volumes  V.  Corporation  of  the  Parish  of  St, 
Henri  of  Lauzon,  Q.  R.  14  K.  B.  16. 

Public  Dock  —  Invitation  to  Use — Col- 
lapse.]— Under  the  authority  conferred  by  s. 
562  of  the  Municipal  Act,  R.  S.  O.  c.  223, 
the  defendants,  a  municipal  corporation,  built 
a  dock  on  the  Detroit  river,  and  passed  a  by- 
law providing  for  the  collection  of  wharfage 
fees  from  those  using  the  dock,  one  item 
of  the  tariff  of  fees  being  ten  cents  per  thous- 
and for  loading  and  unloading  bricks;  a 
period  of  forty-eight  hours  was  allowed  for 
removing  freight  placed  on  the  dock,  and  fifty 
per  cent,  was  to  be  added  if  that  period  was 
exceeded.  The  plaintiff  unloaded  34,000 
bricks  from  a  vessel  upon  the  dock,  whereupon 
the  dock,  being  by  reason  of  some  defect  in- 
capable of  sustaining  such  a  weight,  collapsed, 
and  the  greater  part  of  the  brick  were  sunk 
and  lost  to  the  plaintiff: — Held,  that  the  de- 
fendants, having  placed  the  dock  in  such  a 
position  as  invited  any  vessel  owner  desiring 
to  unload  a  cargo  to  do  so,  if  prepared  to  pay 
the  dock  charges  which  the  statute  gave  the 
defendants  authority  to  levy,  and  bavins; 
passed  a  by-law  establishing  tolls  for  the  use 
of  it,  thereby  invited  the  public  to  make  use 
of  it  for  such  purposes  as  public  docks  are 
ordinarily  used  for,  and,  if  they  wished  to 
limit  the  use  of  it,  they  should  have  made 
that  known  in  some  public  way ;  and,  the  evi- 
dence shewing  that  the  mode  adopted  in  this 
case  of  unloading  and  piling  the  bricks  was 
that  usually  adopted  at  public  docks,  the  de- 
fendants were  liable  for  the  loss.  Thomp- 
son V.  Town  of  Sandwich,  21  Occ.  N.  206,  1 
O.  L.  R.  407. 
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Pnblie  IVorlui — Prae^-verhal — Ratepayer 
— Mandamu8,] — A  municipal  corporation,  In 
an  action  by  a  ratepayer  regularly  brought, 
will  be  ordered  to  construct  works,  fences,  &c., 
prescribed  by  a  procto-verbal,  and  such  rate- 
payer is  not  obliged  to  proceed  against  each 
one  of  the  owners  or  occupants  of  the  lands 
liable  for  such  works;  but  in  default  of  the 
corporation  performing  such  works  within  a 
certain  time,  the  Court  will  authorize  such 
ratepayer  to  do  them  or  cause  them  to  be  don^ 
at  the  expense  of  the  corporation.  Rou9seau 
V.  Corporation  of  Blandford,  Q.  R.  21  S.  G. 
464. 

Quashing  Prooeedis&gs  of  —  Povoers  of 
Superior  Court  —  Petition  of  Ratepayers  — 
Withdrawal  of  Signatures,]  —  The  Superior 
Court  may  always  quash  the  proceedings  of  a 
municipal  body  when  they  are  unjust,  arbi- 
trary, or  not  in  the  public  interest,  nor  in 
that  of  the  taxpayers  for  whose  benefit  the 
proceedings  are  intended.  Semble,  that  by 
virtue  of  art.  52,  C.  M.,  the  county  council 
must  have  before  it,  during  the  whole  timd 
that  it  is  proceeding  upon  a  petition,  at  least 
two-thirds  of  those  interested,  in  order  to 
have  jurisdiction;  the  taxpayers  who  have 
signed  such  petition  in  error  or  under  false 
representations  have  the  right  to  withdraw 
their  signatures  from  the  said  petition.  Mar- 
tin V.  County  of  Arthahaskaf  Q.  R.  20  S.  C. 
329.     Reversed:  see  ante. 

Railway  Embankment — Damages  to  ad- 
jacent property — Water — Liability  of  corpor- 
ation. Slinn  V.  City  of  Ottawa,  1  O.  W.  R. 
269. 

Sidewalk  —  Accident  —  Relief  Over.]  — 
Tbe  corporation  of  the  city  of  Montreal,  be- 
ing sued  for  damages  for  injuries  8vjiitaiiie<l  by 
reason  of  a  fall  upon  one  of  its  sidewalks, 
have  the  right  to  bring  in  en  garantle  the 
owner  or  occupant  of  the  land  in  front  of 
which  the  sidewalk  is.  City  of  Montreal  v. 
Sisters  of  Congregation  of  "Notre-Dame  de 
Montreal,  3  Q.  P.  R.  475. 

Trespass — Taking  Land  for  Sidewalk  — 
Remedy  —  Ascertainment  of  Boundaries  — 
Restoration  —  Amendment.]  —  Action  to  re- 
cover the  value  of  d  strip  of  land  in  front  of 
which  a  municipal  corporation  had  laid  a  side- 
walk. The  real  matter  in  controversy  was  the 
extent  of  the  plaintiflTs  land.  The  Courts  be- 
low dismissed  the  action  o)^  the  ground  that 
the  proper  remedy  was  by  action  en  homage 
or  au  petitoire.  In  order  to  put  an  end  to 
litigation,  the  Supreme  Court  of  Canada  re- 
versed the  judgments  below  and  directed  that 
the  record  should  be  remitted  to  the  trial 
Court  to  ascertain  the  property  affected,  all 
necessary  amendments  being  made,  and  that 
plaintiff's  property  should  be  restored  to  him, 
defendants  having  offered  this  in  their  plead- 
ing. Burland  v.  City  of  Montreal,  33  S.  C. 
R.  373. 

Trimming  of  Trees  In  Streets.]  — 
Under  s.  574,  b.-8.  4,  of  the  Municipal  Act, 
R.  S.  O.  1897  c.  223,  municipal  corporations 
have  power  to  deal  with  the  trimming  of  all 
trees  the  branches  of  which  extend  over  the 
streets  of  the  municipality,  but  that  it  is  a 
matter  which  should  be  dealt  with  not  by 
resolution,  but  by  by-law,  as  indicated  by  s. 
575  of  the  Municipal  Act.  In  re  Allen  and 
Tou^n  of  Napanee,  22  Occ.  N.  412.  4  O.  L.  R. 
582,  1  O.  W.  B.  684. 


"Work  Done — Request  of  Land  Owner  — 
Assessment  Roll — Particulars — Pleading.]  — 
In  an  action  for  work  done  by  a  municipal 
corporation  (the  plaintiffs),  for  land  ovmers 
in  the  municipality,  the  plaintiffs  will  be  or- 
dered to  declare  whether  the  order  for  the 
work  was  oral  or  written,  and  if  written  to 
produce  the  writing.  2.  A  municipal  corpor- 
ation suing  a  religious  community  for  work 
done  in  pursuance  of  an  assessment  roll,  may 
be  ordei^  to  file  an  extract  from  such  roll* 
and  the  defendants  may  demand  that  they  be 
not  required  to  plead  before  such  filing. 
Village  of  horimier  v.  Community  of  the 
Sacred  H^ames  of  Jesus  and  Mary,  6  Q.  P. 
R.  368. 


KinnCIFAL  CONTEOVEBTED 
ELECTIONS. 

Bribery  or  Undne  Inllnenee — Evidence 
— Affidavits  in  Answer — Statute.] — Upon  an 
application  in  tbe  nature  of  a  quo  warranto  to 
set  aside  a  municipal  election  upon  the  ground 
of  bribery  or  undue  influence,  as  defined  in 
ss.  245  and  246  of  the  Municipal  Act,  R.  8. 
O.  c.  223,  all  the  evidence  both  pro  and  con, 
and  not  merely  the  evidence  adduced  by  tbe 
relator  in  support  of  the  charge,  is  to  be 
taken  viva  voce;  this  is  the  tru6  construction 
of  s.  248,  to  aid  which  the  heading  "  evidence 
as  to  corrupt  practices  to  be  taken  viva  voce," 
may  be  read  into  the  section;  and  affidavits 
in  answer  to  oral  evidence  cannot  be  received. 
Rex  ex  rel.  Carr  v.  Cuthhert,  21  Occ,  N.  190, 
1  O.  L.  R.  211. 

Condnet  of  Presiding  Oflloer — Fraud- 
ulent Practices — Closing  Poll^ — ^In  a  muni- 
cipal election,  the  fact^  that  the  presiding 
officer  has  given  to  a  supporter  of  the  candi- 
date elected,  privately  and  in  a  low  voice, 
advice  as  to  the  election  law;  that  shortly 
before  four  o'clock  on  the  first  day  of  the 
voting  certain  supporters  of  the  candidate 
elected,  who  have  not  voted,  withdraw  froxti 
the  hall  in  which  the  voting  is  going  on,  in 
order  that,  by  reason  of  their  f^resence  in  the 
hall,  the  voting  may  not  be  adjourned  to  the 
next  day,  that  the  presiding  officer  said  to  an 
elector,  who  afterwards  entered  the  hall,  **  if 
you  do  not  wish  to  have  the  poll  go  on 
to-morrow,  vote  immediately  or  go  out,"  after 
which  the  elector^  who  swore  that  he  did  not 
wish  to  vote,  retired  without  having  voted — 
did  not  constitute  fraudulent  practices  justify- 
ing the  setting  aside  of  the  election.  Th^oret' 
v.  Boileau,  Q.  R.  21  8.  C.  209. 

Controller  of  City  —  Summary  proceed- 
ings in  nature  of  quo  warranto — ^Application 
of — Construction  of  Municipal  Act — Prohibi- 
tion. Re  Rex  ex  rel.  Snider  v.  Richardson^ 
3  O.  W.  R.  276. 

Controverted  Election — Practice — ^Affi- 
davit— Irregularity — Waiver — Notice  of  mo- 
tion— Service — Mayor  of  town — Disqualifioa* 
tion — Membership  in  school  board — Construc- 
tion of  statute — Costs.  Rex  ex  rel.  McCallum 
V.  McKimm,  2  O.  W.  R.  162. 

Controverted  Election  —  Petition — Affi- 
davit— Notice^Time — Abolition  of  Terms — 
Charter  of  Town — Incorporation  of  Code  hy 
Reference  —  Construction  of  Statute.]  —  The 
affidavit  mentioned  in  Rule  47  of  the  Rules 
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of  Practice  of  the  Superior  Court,  applies 
only  to  incidental  motions  or  petitions  in  the 
course  of  a  pending  suit,  and  not  to.  such  as 
themselves  form  the  commencement  of  suits. 
2.  The  Act  61  V.  c.  20,  s.  3,  having  abolished 
the  terms  of  the  Circuit  Court  and  the  Su- 
perior Court,  at  Quebec,  there  are  no  longer, 
practically,  terms  or  sessions  of  the  Court 
at  Quebec,  or,  to  put  it  in  another 
way,  the  whole  year  constitutes  a  sin- 
gle term,  and,  therefore,  if  notice  of  a 
petition  in  contestation  of  a  municipal  elec- 
tion is  given  within  15  days  after  such  elec- 
i-(U,  it  may  be  presented  to  the  Court  at  any 
time  afterwards.  3.  In  this  cas«  the  charter 
of  the  corporation  of  the  town  of  Levis,  re- 
ferring, as  regards  contestations  of  elections, 
to  arts.  348-358,,  inclusive,  of  the  Municipal 
Code,  and  declaring  that  they  are  to  be  re- 
garded as  forming  part  of  it,  these  articles  as 
they  existed  at  the  time  the  charter  was 
passed  by  the  Quebec  Legislature,  and  not 
those  which  have  since  been  substituted  for 
them  by  the  legislature,  are  to  be  considered 
as  incorporated  in  the  charter.  Mercier  v. 
Belleau,  Q.  R.  23  S.  C.  136. 

ControTorted  Election  —  Petition — Affi- 
davit— Security  for  Costs — Terms  of  Circuit 
Court,] — It  is  not  necessary  that  a  petition 
in  contestation  of  a  municipal  election  should 
be  accompanied  b^  an  affidavit.  2.  The  secu- 
rity for  costs  which  the  party  contesting  the 
election  of  a  municipal  councillor  must  give, 
in  which  the  surety  declares  that  he  is  the 
owner  of  an  immovable  of  the  value  of  $200 
over  and  above  all  his  debts,  is  sufficient.  3. 
Although  it  is  declared  in  s.  2352,  R.  S.  Q., 
that  in  the  district  of  St.  Francois  all  juri- 
dical days  are  term  days,  nevertheless,  if  the 
Bar  of  St.  Francois  has,  by  resolution,  ap- 
proved by  all  its  members  and  accepted  and 
followed  for  several  years,  fixed  certain  days 
as  term  days  for  the  Circuit  Court,  that  reso- 
lution has  the  force  of  law.  Lahbe  v.  Morin, 
Q.  R.  23  S.  C.  269. 

CoatroT«rted  El^etioa  —  Petition  — 
Pleading — Amendment.] — The  insufficiency  of 
a  pleading  in#a  contestation  of  a  municipal 
election,  governed  by  the  provisions  of  the 
Municipal  Code,  is  a  cause  of  nullity.  2. 
After  the  expiration  of  the  time  for  serving 
the  contestation  an  amendment  will  not  be 
allowed.    Brisson  'v.  Pelletier,  5  Q.  P.  R.  295. 

ContvoT«rted  EUotton — Quo  Warranto 
J — Contestation  —  Deposit.] — The  right  to  a 
seat  in  the  municipal  council  of  the  city  of 
Quebec  may  be  contested  by  quo  warranto.  2. 
The  remedy  by  quo  warranto  under  the  Code 
of  Procedure  is  not  affected  by  arts.  427  et 
seq.,  R.  S.  Q.  3.  A  petition  invoking  reasons 
against  the  validity  of  an  alderman's  claim  to 
hold  a  seat  in  the  city  council  of  the  city  of 
Quebec,  and  asking  that  he  be  ousted  and  his 
seat  given  to  the  petitioner,  and  that  the  city 
clerk  be  ordered  to  proclaim  him  elected,  is  a 
contestation  of  the  election,  and  therefore  the 
deposit  of  $200  required  by  58  V.  c.  49  (Q.;, 
as  security  for  the  costs  of  contestation,  must 
be  made.    Roy  v,  Martineau,  Q.  R.  22  S.  C.  1. 

Corrupt  Practices — Effect  on  Election — 
Votes  of  Unqualified  Persons  —  Scrutiny]  — 
Promises,  gifts,  favours,  or  threats,  which 
may  induce  an  elector  to  vote  for  a  candidate, 
are  corrupt  practices,  the  effect  of  which  is  to 
annul    the   election    of    the    candidate    for    a 


municipal  office,  whatever  be  the  number  o£ 
voters  whom  he  has  thus  corrupted.  But 
illegal  votes  which  are  so  because  of  want  of 
qualification  of  the  voter,  do  not  invalidate 
the  election,  if,  such  votes  being  deducted,  the 
candidate  elected  still  has  a  majority  of  legal 
votes.    Labb6  v.  Morin,  Q.  R.  23  S.  C.  407. 

Corrupt   Practices   by.  Candidate   — 

Place  of  Committing.] — Corrupt  practices  by 
a  candidate  for  the  municipal  council  for  the 
city  of  Montreal,  in  order  to  make  void  his 
election  and  cause  the  loss  of  his  right  to 
vote  and  sit  in  the  municipal  council,  must 
have  been  committed  in  his  own  ward  and  not 
in  another.  Tanguay  v.  Valli^reSf  6  Q.  P.  R. 
228. 

Corrupt  Practices   by   Candidate   — 

Particular  Election,] — The  corrupt  practice 
referred  to  in  s.  249  of  the  charter  of  the  city 
of  Montreal,  62  V.  c.  58,  is  a  corrupt  prac- 
tice committed  by  the  candidate  in  the  election 
in  which  he  is  a  candidate,  and  not  in  another 
election  in  which  he  is  not  a  candidate.  Tan- 
guay V.  Valliires,  Q.  R.  26  S.  C.  122. 

Councillor  —  Disquali/icatian  of  —  School 
Trustee — Term  not  Expired — Motion  to  Set 
Aside  Election — Costs — Disclaimer.] — The  re- 
spondent was  elected  school  trustee  in  Jan- 
uary, 1903.  for  two  years,  and  took  the  oath 
of  office  on  21st  January,  1903;  (2)  that  oq 
,  26th  December,  1904,  he  was  nominated  as 
councillor,  and  on  the  same  day  was  nomin- 
ated (with  four  others)  as  school  trustee; 
but  next  day  filed  with  the  secretary  of  the 
school  board  a  memorandum  In  these  words: 
**  1  hereby  tender  my  resignation  as  candidate 
for  trustee  for  1905;"  (3)  that  the  first 
meeting  of  the  new  school  board  was  held  on 
18th  January,  1905,  when  the  same  was 
organized;  (4)  and  that  Mr.  Cook  took  the 
oath  of  qualification  as  councillor  on  27th 
December.  1904,  made  his  declaration  of  office 
as  councillor  on  9th  January,  1905,  and  took 
his  seat  in  the  council.  On  7th  February  the 
relator  caused  a  letter  to  be  written  to  the 
respondent  pointing  out  that  he  was  disquali- 
fied by  reason  of  3  Eklw.  VII.  c.  19,  s.  80,  s.-s. 
1,  as  having  been  a  member  of  the  school 
board  at  the  time  of  his  election,  and  inviting 
him  to  consult  his  solicitors  as  to  the  advis- 
ability of  disclaiming  so  as  to  save  costs  of 
proceedings  to  have  him  unseated.  O'Connor 
V.  City  of  Hamilton,  8  O.  L.  R.  on  pp.  400 
and  410,  followed.  Motion  to  set  aside  the 
election  of  the  respondent  as  a  town  council- 
lor granted,  with  costs,  as  the  respondent  did 
not  avail  himself  of  the  notice  to  disclaim. 
Rex  ex  rel.  Jamieson  v.  Cook,  5  O.  W^  R. 
359,  9  O.  L.  R.  466. 

Conncillora — Voting  for  —  Procedure.]  — 
Where  there  are  two  councillors  to  elect  and 
four  candidates  are  proposed,  the  presiding 
officer  ought  to  count  the  electors  favourable 
to  the  four  candidates  and  declare  elected  the 
two  who  have  the  greatest  number  of  votes 
irrespective  of  the  question  whether  the  can- 
didates have  been  nominated  in  opposition  to 
one  another.    Dean  v.  McFie,  7  Q*  P.  R.  196. 

Councillors  for  Township — Ejection  of 
candidates  duly  nominated  who  had  notified 
withdrawal — Names  on  ballot  papers — Date 
of  receipt  of  notice  hj  clerk — Disclaimer  — 
Costs.  Rex  ex  rel.  Pillar  v.  Bourdeau,  3  O. 
W.  R.  245. 
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Diflqnalifloation  of  County  Gonnell- 

lor — Membership  in  tichool  Board — Resigna- 
tion— Relator's  Claim  to  Seat  —  Notice  to 
Electors.]—^  2  Edw.  VII.  c  29,  s.  5  (O.), 
8.  80  of  the  Municipal  Act,  R,  S.  O.  1897 
c.  223,  is  amended  so  as  to  provide  that  "no 
member  of  a  school  board  for  which  rates 
are  levied"  shall  be  qualified  to  be  a  member 
of  the  council  of  any  municipal  corporation. 
The  respondent  was  a  member  of  a  school 
board  for  a  section  which  had  no  school  or 
teacher  of  its  own :  but  the  board  was  organ- 
ized;  and  paid  over  the  rates  levied  on  the 
section  to  the  board  of  an  adjoining  section', 
which  provided  acconmiodation  for  the  school 
children  living  within  the  first-named  sec- 
tion:— ^Held,  a  school  board  for  which  rates 
are  levied,  within  the  meaning  of  the  amend- 
ment :-—;Bteld,  also,  following  Regina  ex  rel. 
Rollo  V.  Beard,  3  P.  R.  357.  and  Regina  ex 
rel.  Adamson  v.  Boyd,  4  P.  iU  204,  that  the 
respondent,  being  a  member  of  a  school  board 
on  the  day  of  the  nomination  for  the  office  of 
county  councillor,  was  disqualified  for  fhe 
latter  office,  although  he  resigned  his  mem- 
bership in  the  school  board  before  the  day  of 
polling.  No  objection  to  the  respondent's 
qualification  was  taken  until  the  day  of  pol- 
ling, on  which  day  notices  were  posted  up  in 
five  out  of  the  twelve  polling  booths,  warning 
the  electors  not  to  vote  for  the  respondent : — 
Held,  not  sufficient  to  entitle  the  relator  to 
the  seat.  Rew  ex  reL  Zimmerman  v.  Steele, 
23  Occ.  N.  196,  5  O.  L.  R.  565,  2  O.  W.  R. 
242. 

Disqnalifioation  of  County  Connoil- 

lor — Membership  in  School  Board— Statutes 
— Saving  Clause  —  Resignation  —  Relator 
Claiming  Seat — Notice— ^osts.]  —  In  a  quo 
warranto  proceeding  in  which  it  was  sought 
to  unseat  the  respondent  as  a  county  coun- 
cillor because  he  was  a  member  of  a  school 
board  for  which  rates  were  levied,  and  to  seat 
the  relator :— Held,  that  the  relator  was  not 
entitled  to  the  seat,  as  he  had  not  objected  to 
the  disqualification  of  the  respondent  at  the 
nomination  or  given  any  notice  on  the  elec- 
tion day  to  the  electors  that  they  were  throw- 
ing away  their  votes  on  account  of  the  re- 
spondenrs  disqualification.  2.  That  s.  76  of 
the  JVCunicipal  Act  does  not  apply  to  county 
councillors.  3.  That  at  the  time  of  the  re- 
spondent's election  he  was  a  member  of  a 
school  board  for  which  rates  were  levied, 
and  if  he  were  then  disqualified,  his  resigna- 
tion after  his  election  and  before  taking  his 
seat  would  not  remove  his  disqualification. 
Regina  ex  reL  Rollo  v.  Beard,  3  P.  R.  357, 
followed.  4.  That  the  words  "for  which  rates 
are  levied."  used  in  2  Edw.  VII.  c  29,  s.  5 
(0.)»  disqualify  any  member  of  the  council 
of  any  municipal  corporation  who  was  at'the 
time  of  his  election  a  member  of  a  school 
board  for  which  rates  are  levied,  whether 
levied  by  the  municipal  corporation  for  which 
he  was  elected  or  by  anv  other.  5.  That  the 
saving  clause  in  s.  5  refers  to  the  election  of 
the  member  of  the  council  of  any  municipal 
corporation,  and  not  to  the  election  of  a 
school  trustee.  Rex  ex  rel  Zimmerman  v. 
Steele,  23  Occ.  N.  196,  5  O.  L.  R.  565.  fol- 
lowed. Therefore  at  the  time  of  his  election 
as  county  councillor  the  respondent  was  dis- 
qualified ;  and  a  new  election  was  ordered. 
The  relator  was  allowed  the  costs  of  proceed- 
ings so  far  as  he  had  succeeded,  and  the  re- 
spondent his  costs  of  opposing  the  application 
to  seat  the  relator;  such  costs  to  be  set  off 


pro  tanto.  Rex  ex  rel.  O'Donnell  v.  Broom- 
field,  23  Occ.  N.  202,  5  Q.  L.  R.  596,  2  O.  W. 
R.  295. 

Disqnalifioation  of  Township  Coun- 
cillor— Membership  in  School  Board — Re- 
signation— Non-acceptance  —  Designation  of 
Board — Relator* s  Claim  to  Seat — Notice  to 
Electors — Costs — Status  of  Relator — Discre- 
tion,] —  Held,  that  the  respondent  being  a 
member  of  the  school  board  for  a  linion 
school  section,  a  school  board  for  which  rates 
were  levied,  and  his  resignation  as  such  not 
having  been  accepted  by  his  co-trustees,  was 
by  2  Edw.  VH.  c.  29,  s.  5  (0.)j  disqualified 
for  the  office  of  township  councillor;  and  it 
was  not  material  whether  the  school  corpora- 
tion of  which  he  was  a  member  was  called  a 
''board  of  public  school  trustees  of  union  sec- 
tion," etc,  or  a  "public  school  board."  The 
respondent's  qualification  not  having  been  ob- 
jected to  at  the  nomination,  so  that  the  elec- 
tors might  have  an  opportunity  of  nominating 
another  candidate,  the  defeated  candidate  was 
not  entitled  to  the  seat.  Rex  ex  rel.  Zim- 
merman V.  Steele,  23  Occ.  N.  196.  5  O.  L.  R. 
565,  followed.  It  appearing  to  be  the  fact, 
but  there  being  no  actual  proof,  that  the  re- 
lator was  put  forward  by  the  clerk  of  the 
township,  and  the  relator  having  put  the  re- 
spondent to  expense  by  his  unsuccessful  claim 
to  have  the  defeated  candidate  seated,  while  . 
the  election  was  set  aside  and  a  new  election 
ordered,  no  costs  were  given  to  either  party. 
Rex  ex  rel,  Robinson  v.  McCarthy,  23  Occ. 
N.  203.  5  O.  L.  R.  638,  2  O.  W.  R.  298. 

nioSAl  Votins  —  Electors  Voting  More 
than  Once — Presumption — Affecting  Result  of 
Election — Corrupt  Practices — Illegal  Voting 
by  Respondent  and  Relator  J] — ^At  a  munici- 
pal election  for  reeve,  at  which  upon  a  large 
vote  the  successful  candidate  obtained  a  ma- 
jority of  six,  it  was  shewn  that  a  widespread 
belief  prevailed  among  the  electors  of  the 
right  to  vote  at  each  sub-division  in  which 
the  name  of  the  elector  appeared;  that  four 
electors  had  in  fact  voted  twice;  and  that 
several  others  had  received  ballot  papers 
within  a  lulling  booth,  after  having  already 
voted  for  reeve: — Held,  that  the  statutory 
presumption  arising  under  the  Municipal  Act, 
R.  S.  O.  1897  c.  223.  s.  162,  s.-s.  3,  did  not 
apply  in  proceedings  to  set  aside  an  election, 
and  that  as,  owing  to  the  destruction  by  the 
clerk  of  the  ballot  papers  pursuant  to  the 
provisions  of  the  Act,  it  was  impossible  to 
tell  whether  more  than  four  voters  had  voted 
twice,  the  election  should  not  be  set  aside, 
the  voting  twice  by  four  electors  not  having, 
in  the  opinion  of  the  Court,  affected  the  re- 
sult:— ^Held,  also,  that  if,  as  alleged,  the  re- 
spondent had  himself  voted  twice,  this  was 
not  a  cause  for  setting  aside  the  election; 
voting  twice  not  being  in  itself  a  corrupt 
practice,  and  the  commission  of  that  offence 
not  being,  under  the  statute,  a  disqualifica- 
tion for  office  during  the  current  year :— ^Held, 
also,  that,  there  being  strong  reasons  to  be- 
lieve that  the  relator  had  himself  voted  more 
than  once,  and  there  being  undoubted  evi- 
dence that  he  had  advised  other  electors  to 
vote  more  than  once,  he  could  not  successfully 
urge  this  objection  against  the  validity  of  the 
election.  Rex  ex  rel.  Tolmie  v.  Campbell,  22 
Occ.  N.  236,  4  O.  L.  R.  25,  1  O.  W.  R.  268. 
• 

Irrosnlarity  —  Quo  Warranto  Applica- 
tion— Status  of  Relator — Voting  for  Respon- 
dent— Disclaimer,] — ^The  relator  attacked  the 
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election  of  the  respondents  as  county  coun- 
cillors for  non-compliance  with  certain  sta- 
tutory formalities: — ^Held,  that  the  relator, 
by  voting  for  M.,  one  of  the  respondents,  who 
was  in  the  same  class  with  the  others,  acqui- 
esced in  and  became  a  party  to  the  irregular- 
ity, and  could  not  be  heard  to  complain. 
The  fact  that  M.,  after  service  of  the  notice 
of  motion,  disclaimed  office,  was  nihil  ad  rem. 
Rew  ex  rel,  McLeod  v.  Bathurat,  23  Dec.  N. 
201,  5  O.  L.  B.  573,  2  O.  W.  R.  246. 

Irresnlarit^  la  Prooednre  —  Circuit 
Court — Discretion,] — ^The  Circuit  Court  has 
a  discretion  to  exercise  in  the  matter  of  the 
contestation  of  municipal  elections,  and  will 
not  annul  an  election,  on  the  application  of  a 
defeated  candidate,  by  reason  of  irregularities 
in  form  and  in  the  procedure  followed  in  the 
holding  of  the  election,  when  such  informali- 
ties have  caused  no  prejudice  to  such  candi- 
date.   Jones  V.  Gauthier,  Q.  R.  19  S.  C.  100. 

lAmtm  of  Mmiloipal  Elector* — Quashing 
— Injunction  —  Other  Beme^y.]  —  Lists  of 
municipal  electors  made  under  the  provisions 
of  art  4515  et  seq.,  R.  S.  Q.,  may  be  quashed 
on  the  ground  of  illegality,  under  the  provi- 
sions of  art.  4376,  as  provided  by  art.  4522. 
2.  A  writ  of  injunction  will  not  be  granted 
when  the  law  provides  a  special  remedy  for 
the  grievances  complained  of.  Wallace  v. 
Languedoc,  4  Q.  P.  R.  361. 

MMjmp — InahilitM  to  Read  or  Write — Pe- 
tition to  Avoid — Objection  to  Jurisdiction — 
Time  for — Declinatory  Exception — Costs.] — 
The  electipn  by  a  runil  municipal  council  of 
a  mayor  who  can  neither  read  nor  write  can 
only  be  attacked  in  the  manner  provided  in 
the  Municipal  Code.  The  question  of  absence 
of  jurisdiction,  ratione  materiee,  may  be  raised 
at  any  stage,  but  the  party  who  has  not 
raised  it  by  a  declinatory  exception,  if  he 
succeeds,  ought  not  to  have  the  same  costs 
as  if  he  had  so  taken  it.  Marois  v.  Lafon- 
taine,  Q.  R.  27  S.  C.  174. 

Nomination  of  ConnoUlora — Time  of 
Holding  —  Irregularity — Saving  Clause,] — 
Notwithstanding  the  Municipal  Amendment 
Act.  1898,  the  nomination  of  candidates  for 
the  office  of  councillor,  in  towns  having  a 
population  of  not  more  than  6,000  persons, 
and  where  the  election  is  to  be  by  general 
vote,  may  take  place  at  the  same  time  and 
place  as  th^  nomination  for  mayor,  and 
therefore  at  ten  o'clock  in  the  forenoon: — 
Semble,  that  an  error  in  this  respect  as  to 
the  time  and  place  of  the  nomination  would 
come  within  the  curative  provisions  of  s.  204 
of  the  Municipal  Act,  R.  S.  O.  1897  c.  223, 
and  would  not  be  a  fatal  objection  to  the 
validity  of  the  subsequent  election.  Rex  ex 
rel,  Warr  v.  Walsh,  23  Occ.  N,  94,  5  O.  L. 
R.  268,  2  O.  W.  R.  108,  129. 

Petition  —  Affidavit  —  Discretion — Ser- 
vice— Certificate  of  Bailiff,] — It  is  for  the 
Judge  to  whom  a  petition  contesting  a  muni- 
cipal election  under  the  charter  of  the  city 
of  Montreal  has  been  presented,  to  judge  6t 
the  sufficiency  of  the  affidavit  accompanying 
the  petition ;  and  the  Court  cannot  afterwards, 
upon  an  exception  to  the  form,  interfere  with 
the  exercise  of  discretion  by  the  Ji\dge.  2. 
The  service  on  the  defendant  is  not  void  be- 
cause the  bailiff  who  effected  it  certifies  that 
he  has  served  on  the  defendant  the  writ  and 


declaration  thereto  annexed — ^the  word  "de- 
claration** evidently  referring  to  the  petition. 
Reneault  v.  Oagnon,  Q.  R.  17  S.  C.  542. 

Petition  —  Exception  to  Form — Status 
of  Petitioner,] — In  the  case  of  a  petition  to 
set  aside  a  municipal  election  the  objection 
that  the  petitioner  is  not  an  elector  is  not 
an  objection  to  the  form  but  to  the  merits. 
Moreau  v.  Lamarche^  Q,  R,  18  S.  C.  34. 

Petition — Emception  to  Form — Status 
— Justification — Particulars,] — ^If  a  i>etition 
contesting  an  election  is  served  within  15 
days  from  such  election,  and  another  service 
is  ordered,  the  delay  given  for  the  presenta- 
tion of  the  petition  being  insufficient,  the 
petition  shall  not  be  dismissed  on  the  ground 
that  the  second  service  of  the  petition  was 
made  more  than  5  days  after  the  election.  2. 
Such  petition  need  not  be  accompanied  by 
affidavit.  3.  The  absence  of  justification 
shewing  a  surety  to  be  qualified  as  required 
by  law  is  not  a  ground  of  nullity  of  the  bond 
justifying  a  demand  for  dismissal  of  a  peti- 
tion in  contestation  of  election,  but  the  re- 
spondent is  entitled  to  have  the  said  surety 
justify  that  he  complied  with  the  require- 
ments of  the  law.  4.  The  fact  that  some  alle- 
gations of  the  petition  are  not  sufficiently  de- 
tailed does  not  constitute  ground  for  the  re- 
jection of  the  petition.  Thirien  v.  S6nical, 
4  Q.  P.  R.  66. 

Petition  —  Service  . —  Return-day,]  — 
The  delay  between  the  service  of  a  petition 
in  contestation  of  a  municipal  election,  and 
the  presentation  thereof,  is  the  ordinary  de- 
lay for  the  return  of  a  summons,  and  not 
merely  one  clear  day.  Trudel  y,  Guay,  3  Q. 
P.  R.  481. 

Petition  to  Avoid  —  Allegations^ — Par- 
ticulars  —  Corruption  —  Treating — Commit- 
tee Meetings — Undue  Influence,] — In  a  con- 
testation of  a  municipal  election  a  general 
allegation  of  fraudulent  acts  and  corrupt 
practices  will  be  struck  out  as  too  vague. 
2.  Acts  of  corruption  by  a  candidate  and  his 
agents,  consisting  in  payment  of  treats,  can- 
not be  proved  unless  the  name  of  the  keeper 
of  the  hotel  at  which  these  treats  were  paid 
for  is  mentioned.  3.  If  refreshments  were 
offered  at  a  committee  meeting  in  support  o£ 
a  candidate,  this  fact  can  only  be  proved  in 
relation  to  the  committee  mentioned  in  the 
petition.  4.  All  the  i>ersons  accused  of  hav- 
ing unduly  influenced  the  electors  must  be 
mentioned  in  the  petition.  5.  It  is  necessary 
to  give  the  names  of  the  electors  having  the 
right  to  vote  who  have  been  influenced.  6. 
Vague  accusations,  such  as  *'a  large  number 
of  persons"  and  "in  a  number  of  other  res- 
taurants" will  be  struck  out  on  motion.  Pe- 
pin V,  Vallih-es,  6  Q.  P.  R.  364. 

Petition  to  Avoid  —  Exception  —  Lis 
Pendefis.] — ^An  alderman  whose  election  is 
contested  cannot,  by  exception  of  lis  pendens, 
plead  that  an  analogous  action,  brought  by 
another  elector,  is  actually  pending.  Tangua^ 
v.  ValUhres,  6  Q.  P.  R.  269. 

Petition  to  Avoid — Misnomer  of  Peti- 
tioner— Class  of  Action — Costs,] — A  petition 
in  contestation  of  a  municipal  election  wnll 
not  be  dismissed,  upon  exception  to  the  form, 
because  one  of  the  petitioners  is  described 
sometimes  by  the  Christian  name  of  "An- 
guste,"   sometimes   by   that  of   "Augustine.** 
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2.  Contestation  of  municipal  elections  in  cities 
and  towns  are  actions  of  the  third  class. 
JdMSoa  V.  Udbert,  t>  Q.  P.  R.  342. 

Petition  to  Avoid — Qualification  of  Pe- 
titioner.}— Where  a  candidate  at  a  municipal 
election  is  not  duly  qualified  for  the  oi&ce 
which  he  seeks,  he  may  nevertheless  be  tiie 
petitioner  in  a  petition  contesting  the  elec- 
tion of  his  opponent.  THreau  v.  Beaudry, 
6  Q.  P.  R.  136. 

Petition  to  Avoid  —  Quo  Warranto — 
Superior  Court  —  Territorial  Jurisdiction- 
Special  Town  Charter — Discretion.} — A  pe- 
tition in  the  nature  of  a  quo  warranto,  for 
the  purpose  of  ousting  a  municipal  councillor 
from  his  office,  is  a  contestation  of  his  elec- 
tion, and  therefore,  by  art.  4276,  R.  S.  Q., 
the  jurisdiction  of  the  Ck>urt  is  confined  to 
the  district  where  the  election  was  held.  2. 
The  charter  of  the  town  of  Chicoutimi  ex> 
dudes  the  recourse  by  quo  warranto  to  oust 
a  municipal  councillor  from  his  office.  3.  The 
granting  of  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  is  not  a  matter  of 
strict  right,  but  is  subject  to  the  exercise  of 
a  wise  judicial  discretion  by  the  Court.  Quay 
V.  Fortin,  Quay  v.  Lupine,  Q.  R.  24  S.  C. 
210. 

Petition  to  Avoid — Security  for  Costs — 
Examination  of  Surety.] — Where  the  peti- 
tioner in  a  petition  to  set  aside  a  municipal 
election  gives  notice  that  he  will  furnish 
two  sureties  at  a  certain  hour,  and  does  not 
come  to  the  process  office  until  a  later  hour, 
and  then  with  only  one  of  the  sureties,  after 
the  solicitor  for  the  respondent  has  departed, 
an  order  will  be  made  for  the  appearance 
again  of  this  surety  to  be  interrogated  by 
the  respondent.  Pepin  v.  Valli&eSt  6  Q.  P. 
R^  280. 

Petition  to  Avoid — Security  for  Costs — 
Single  Surety.] — A  bond  for  security  for 
costs  of  a  petition  to  avoid  a  municipal  elec- 
•tion  will  not  be  set  aside  on  the  ground  that 
It  is  furnished  by  a  single  surety  only,  if  the 
solvency  of  such  surety  is  not  contested,  and 
this  although  the  notice  of  filing  the  security 
mentions  the  names  of  two  sureties.  Pepin 
V.  Vallih-e,  6  Q.  P.  R.  345. 

Petition  to  Avoid — Status  of  Petitioner 
— Alleyation  of — Amendment.] — tFpon  a  pe- 
tition to  quash  the  decision  of  a  municipal 
council  in  an  election  matter,  the  petitioner 
should  allege  his  sta.tus  as  an  elector,  or 
make  it  appear  in  his  petition.  He  will  not 
be  permitted  to  amend  his  petition  in  this 
regard  after  the  time  for  commencing  proceed- 
ings has  expired.  Brousseau  v.  Village  of 
Ahuntsic,  1  Q.  P.  R.  33. 

Petition  to  Set  aside  Election — Par- 
ticulars of  Corrupt  Practices.}  —  Upon  mo- 
tion of  the  defendant  respondent,  the  peti- 
tioner in  a  petition  to  set  aside  a  municipal 
action  was  ordered  to  declare:  (a)  At  what 
date,  at  what  places,  and  in  what  circum- 
stances, by  whom,  and  in  what  ways,  certain 
funds,  of  which  a  named  person  was  the  de- 
positary, had  been  employed  for  purposes  of 
corruption,  (b)  Where,  when,  and  how  per- 
sons named  had  employed  funds,  of  which 
they  were  the  depositaries,  for  purposes  of 
corruption,  (c)  What  persons  were  intended 
to  be  designated  under  the  names  of  ''friends 


and  agents  of  the  defendant  or  duly  author- 
ized agents  of  the  defendant,  or  his  agents.*' 

(d)  Where,  when,  and  how  driters  of  con- 
veyances, ainong  whom  were  some  electors, 
had  been  engaged  and  paid,  and  to  distin- 
guish the  drivers  to  whom  allusion  was  made. 

(e)  Where,  when,  and  how  professional  poli- 
ticians had  been  engaged  and  paid  to  work 
on  behalf  of  the  defendant,  which  of  such 
politicians  were  electors  of  the  district  in 
question,  and  which  had  voted  for  the  de- 
fendant, (f)  Wlio  were  the  persons  intended 
to  be  designated  bv  the  words  "agents  duly 
authorized  of  the  defendant,'*  and  who  were 
the  persons  to  whom  the  defendant  and  his 
agents  had  paid  out  different  sums  of  money, 
(g)  At  what  dates,  at  what  places,  find  m 
what  circumstances,  the  defendant  aAd  his 
agents  had  induced  divers  persons  to  commit 
the  offence  known  as  ''personation."  That 
part  of  the  motion  seeking  to  obtain  the  names 
of  the  friends  who  had  furnished  money  to 
the  defendant,  was  not  granted,  because  it 
was  not  important  to  know  the  names  of  such 
friends.     Levy  v.  Lamarche,  5  Q.  P.  R.  16. 

Petition  to  Set  aside  Election — Secu- 
rity.}— By  virtue  of  the  Act  respecting  town 
corporations,  applicable  to  the  town  of  Mai- 
Bonneuve,  a  petition  to  avoid  a  municipal 
election,  filed  by  a  single  elector^  and  not 
preceded  by  security,  is  illegal  and  will  be 
dismissed  upon  exception  to  the  form.  Bu- 
fresne  v.  Fortin,  5  Q.  P.  R.  57. 

Petition  to  Set  aside  Election — Secu- 
rity —  Particulars  —  Notice  —  Amendment 
— Signature  of  Attorney.} — A  security  failed 
under  art.  352  of  the  Municipal  Code^  in  sup- 
port of  a  petition  against  the  election  of  a 
councillor,  must  set  forth  the  name.  Christian 
names,  quality,  occupation,  and  residence  of 
the  surety,  and  in  default  thereof  the  security 
is  void.  2.  The  want  of  such  particulars 
cannot  be  supplied  by  mentioning,  them  in 
the  notice  in  respect  to  which  the  security 
was  given.  3.  The  security  cannot,  after  tlie 
expiry  of  the  time  mentioned  in  art.  352  of 
the  Municipal  Code,  be  amended  by  adding 
the  necessary  particulars  which  are  wanting. 
Semble,  that  a  petition  in  contestation  of  a 
municipal  election  can  be  signed  only  by  the 
attorney  himself,  and  that  a  signature  by 
another  person,  with  the  authorization  of 
such  attorney,  is  void.  Parizeau  y.  Thimens, 
Q.  R.  21  S.  C.  222. 

Petition  to  Set  aside  Election — Trial 
— Procedure — Ahsence  of  Rules  of  Court.] — 
A  Judge  has  jurisdiction  to  fix  a  time  and 
place  for  the  trial  of  an  election  petition  un- 
der the  Municipal  Elections  Act.  notwithstand- 
ing no  rules  for  regulating  such  a  trial  have 
ever  been  made  as  provided  by  s.  86  (d)  of 
the  Act.  Remarks  as  to  the  procedure  to  be 
followed  at  such  a  trial.  It  is  not  necessary 
that  Judges  should  exercise  power  to  make 
rules  regulating  the  trial  of  election  petitions, 
if  the  ordinary  machinery  of  the  Court  is 
sufficient  for  that  purpose.  In  re  Slocan 
Municipal  Election,  9  B.  C.  R.  113. 

Qnalification  of  Alderman  —  Bare 
Oumership  of  Property — Assessment  Roll — 
Inconclusiveness.}  —  In  an  action  to  annul 
the  election  of  an  alderman  of  the  city  of 
Montreal,  for  want  of  the  required  real  es- 
tate qualification,  the  fact  that  the  defend- 
ant's name  appears  on  the  valuation  and  as- 
sessment roll  as  "proprietor"  of  the  property 
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on  which  he  qualifies,  is  not  conclusive,  and 
does  not  preclude  investigation  of  %he  nature 
of  his  title,  notwithstanding?  the  final  clause 
of  s.  29  of  62  V.  c.  58  (Q.),  which  says 
that  the  quali^cation  is  to  be  established  by 
Ihe  valuation  and  assessment  roll  in  force 
at  the  date  of  nomination.  2.  Where  it  ap- 
pears that  the  defendant  is  the  donee  of  the 
immovable  property  on  which  he  qualifies, 
and  that  by  the  terms  of  the  deed  of  dona- 
tion he  has  the  mere  ownership  (nue  pro- 
pri6t6),  the  usufruct  for  life  being  reserved 
by  the  donor,  he  is  not  "seised  of  and  does 
not  ^'possess  as  proprietor,"  within  the  mean- 
ing of  s.  29.  Archamhault  v.  Tanse^,  Q.  R. 
23  S.  C.  170. 

Qualification  of  Candidate — Mort guyed 
Real  Estate — Plea  to  the  Merits — Powers  of 
Returning  Officer,] — Held,  on  a  petition  con- 
testing a  municipal  election,  in  which  the 
petitioner  and  respondent  were  nominated  as 
candidates,  and  a  poll  was  granted  and  held 
without  protest  or  objection,  and  without  no- 
tification of  any  kind  to  the  electors,  or  its 
being  shewn  that  those  who  nominated  or 
voted  for  the  petitioner  had  knowledge  of 
his  lack  of  qualification,  that  averments  by 
the  respondent  to  the  effect  that  the  petitioner 
had  not  the  necessary  property  qualification 
to  be  put  in  nomination,  and  that  the  re- 
spondent was,  consequently,  the  only  candi- 
date duly  nominated,  and  was  and  should 
have  been  declared  elected  by  acclamation, 
are  matters  of  plea  to  the  merits  and  not  of 
exception  to  the  form.  2.  Where  a  candidate's 
real  estate  was  hypothecated  for  payment  of 
insurance  premiums,  as  well  as  for  the  princi- 
pal obligation,  such  accessory  hypothec  must 
be  taken  into  account  in  ascertaining  the  net 
value  of  the  real  estate  over  the  above  hypo- 
thecary charges.  3.  Notwithstanding  the  lack 
of  property  qualification  on  the  part  of  one 
of  the  cahdidates,  the  returning  officer,  in  the 
absence  of  any  protest  or  objection,  has  no 
authority  to  reject  his  nomination  paper,  and 
consequently  the  other  candidate  is  not  en- 
titled, ipso  facto,  to  claim  that  his  election 
was,  and  should  be  held,  an  election  by  accla- 
mation. .  Martin  v.  Ricard,  Q.  R.  25  S.  C. 
461. 

Qnalifioation  of  Candidate — Payment 
of  Taxes.] — In  order  to  be  elected  a  munici- 
pal councillor,  a  candidate  must  at  the  time 
of  his  election,  whether  there  was  polling 
or  not,  have  paid  all  municipal  and  school 
taxes:  arts.  283,  291,  3<>9,  C.  M.  Rocking- 
ham V.  Leith,  6  Q.  P.  R.  77. 

Qnalifleation  of  Voter — Tenant — Cesser 
of  Occupancy  by — Corrupt  Act,] — ^It  is  not 
the  amount  of  rent  paid,  but  the  annual  value 
of  the  premises  occupied  as  appears  in  the 
assessment  roll,  which  is  the  basis  of  qualifi- 
cation, as  a  voter,  of  a  tenant.  The  jMsition 
of  the  elector  at  the  time  of  the  election  is 
what  should  be  considered,  and  that  which 
appears  by  the  af«sessment  roll,  but  if  an  elec- 
tor, who  takes  the  oath  and  votes  as  an  oc- 
cupant, has  ceased  for  two  months  before  the 
election  to  occupy  the  premises  on  which  he 
qualifies,  his  vote  ought  to  be  rejected.  In 
order  that  the  payment  of  an  elector's  taxes 
or  travelling  expenses  may  be  considered  a 
corrupt  act,  either  at  common  law  or  under 
the  ^iunicipal  Code,  it  is  necessary  that  it  be 
made  with  corrupt  intent,  that  is  to  say,  for 
the  purpose  of  influencing  and  inducing  the 


voter  to  vote  for  a  particular  candidnte;  it 
is  not  sufficient  that  the  payment  is  made 
for  the  purpose  of  enabling  him  to  qualify 
only.  To  entitle  an  elector  to  vote  it  is  only 
necessary  that  he  pay  the  taxes  for  which 
he  is  rated  on  the  collection  roll^  and  it  is 
not  necessar}'  that  he  should  pay  those  owing 
on  land  which  he  has  purchased  from  a  third 
person  some  days  before  the  election,  nor  is 
it  necessary  that  he  should  have  paid  taxes 
levied  for  county  purposes  which  have  not 
been  entered  on  the  collector's  roll  of  the 
local  corporation  and  of  which  an'  estimate 
has  not  been  sent  to  the  latter.  Proof  of 
personal  corruption  by  a  candidate  will  only 
void  an  election  when  the  result  has  been 
thereby  affected.  Laframhoise  v.  Ladouceur, 
Q.  R,  20  S.  C.  85. 


Qno  Warranto  Prooeedinc — Affidavits 
— Cross-examination  on  —  Discretion  —  Re- 
fusal.]— In  a  proceeding  to  set  aside  a  muni- 
cipal election  it  is  in  the  discretion  of  the 
Judge  or  Master  to  allow  or  refuse  to  allow 
the  parties  to  cross-examine  deponents  on 
their  affidavits.  And  in  this  case  permission 
was  refused  by  the  Master  in  Chambers,  who 
was  of  opinion  that  a  cross-examination  would 
not  be  helpful.  Rex  ex  rel,  Ross  v.  Taylor^ 
22  Occ.  N.  183,  1  O.  W.  R.  265,  582. 

Qno  Warranto  Prooeedia^ — Appeal — 
to  Judge  of  High  Court — Order  of  County 
Court  Judge  Quashing  Proceedings — Right  of 
Appeal — Poicer  to  Make  Order^ — In  a  quo 
warranto  proceeding,  in  which  the  fiat  giving 
leave  to  serve  a  notice  of  motion  to  set  aside 
the  election  of  a  township  reeve  had  been 
granted  by  a  County  Cour^  Judge,  and  the 
proceedings  were  intituled  in  his  County- 
Court,  a  motion  was  made  before  him  to  set 
aside  all  the  proceedings  upon  the  relation, 
and  he  made  an  order  setting  them  aside  and 
quashing  them  with  costs: — Held,  that  no 
appeal  from  such  an  order  lies  to  a  Judge  in 
Chambers,  as  appeals  from  the  County  Courts 
in  ordinary  cases  are  to  a  DivisioniU  Court, 
and  the  appeal  from  the  decision  of  a  County 
Court  Judge  to  a  Judge  of  the  High  Court 
given  by  55  V.  c.  42,  s.  187,  8.-s.  3  (O.). 
*'under  this  section."  is  from  the  decision  of 
the  County  Court  Judge  upon  the  merits  on 
the  trial  of  the  contested  election,  and  not 
the  quashing  without  a  trial  of  the  fiat  upon 
which  the  proceedings  were  founded.  Qusre, 
whether  the  County  Court  Judge  had  power 
to  make  such  an  order.  Regina  ex  rel.  Grant 
V.  Coleman.  7  A.  R.  619,  referred  to.  Rest 
CO  rel.  McFarlane  v.  Coulter.  22  Occ.  N.  414, 
4  O.  L.  R.  520,  1  O.  W.  R,  636. 

Qno  Warranto  Prooeedins — Notice  of 
Motion — Time — Wrong  Day  of  the  Week — 
Mistake — Amendment,] — ^A  notice  of  motion 
in  the  nature  of  a  quo  warranto  to  contest 
the  validity  of  the  election  of  the  respondents 
as  aldermen  of  a  city,  was,  by  fiat  of  the 
Mlaster  in  Chambers  under  s.  220  of  the 
Municipal  Act,  R.  S.  O.  1897  c  223,  allowed 
to  be  served  upon  the  respondents,  and  was 
served  on  the  15th  February  (seven  clear 
days'  notice  being  required  by  s.  221)  for 
"Tuesday  the  24th  day  of  February""— the 
24th  February  being  in  fact  a  Monday.  After- 
wards the  relator  served  upon  the  respondents 
a  notice  to  the  effect  that  the  day  on  whic^ 
the  motion  would  be  made  was  Tuesday  the 
25th  February,  but  this  notice  was  not  a 
seven  clear  days*  notice: — Held,  that  the  no- 
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tice  of  motion  was  good  and  sufficient  no- 
tice for  Tuesday  the  25tli  February,  and  that 
the  sureties  upon  the  relator's  recognizance, 
as  required  bv  s.  220,  would  have  no  ground 
of  objection  oecause  of  the  proceedings  not 
being  properly  prosecuted.  Eldon  v.  Haig, 
1  Chit.  11,  followed.  Semble,  that  the  prac- 
tice in  actions  in  the  High  Court  is  applicable 
to  these  quo  warranto  proceedings.  Rem  ex 
rel  Roberta  v.  Ponsford,  22  Occ.  N.  146,  3 
O.  L.  R.  410,  1  O.  W.  R.  223,  286,  590,  645. 


Prooeeding — Tamper- 
of  Ballot  Box  to 


Quo    'Warranto 

ing  with  Ballots — 'Delivery 
Clerk — Evidence  —  Affidavits — How  Voters 
Voted — Cross-examination,']— Where  in  a  quo 
warranto  proceeding  under  the  Municipal 
Act,  R.  S.  c.  223,  before  a  County  Judge,  to 
set  aside  the  election  of  a  town  councillor, 
it  was  found  by  the  Judge  upon  a  scrutiny 
of  the  ballot  papers,  having  regard  to  the 
character  of  the  evidence,  both  viva  voce  and 
by  affidavit,  that  such  ballot  papers  had  been 
tampered  with,  and  that  there  was  also  a 
breach  of  the  Act  in  the  deputy  returning 
officer  taking  the  ballot  box  to  his  own  house, 
instead  of  directly  to  the  town  clerk,  and  it 
was  impossible  to  say  that  the  result  of  the 
election  was  not  affected  thereby,  an  order  of 
the  Judge  setting  aside  the  election  was  af- 
firmed. Affidavit  evidence  may  be  supported 
at  the  trial  by  viva  voce  evidence,  although 
not  mentioned  in  the  notice  of  motion.  Regina 
ex  rel.  Mangan  v.  Fleming,  14  P.  R.  458, 
referred  to.  The  provision  of  s.  200  of  the 
Act  that  "no  person  who  has  voted  at  an  elec- 
tion shall  in  any  legal  proceeding  to  question 
the  election  or  return,  be  required  to  state 
for  whom  he  t»oted,'*  must  be  construed,  in 
furtherance  of  the  object  of  the  Act,  as  abso- 
lutely excluding  such  testimony.  After  the 
trial  of  such  proceeding  has  commenced,  it  is 
discretionary  with  the  Judge  to  allow  a  per- 
son who  has  made  an  affidavit  to  be  cross- 
examined,  though  before  the  commencement 
of  the  trial  cross-examination  may  properly 
be  had.  '  Rex  ex  rel,  Ivison  v.  Irwin,  22  Occ. 
N.  299,  4  O.  L.  R.  192,  1  O.  W.  R.  371. 

Beoogiilsaaoo  —  Allowance  of — Appeal 
-^Defective  Nominations — Powers  of  Return- 
ing  Officer — Statute  —  Directory  or  Impera- 
tive,]— ^Where,  in  a  controverted  municipal 
election  case,  a  recognizance  has  been  duly 
entered  into  with  sureties  and  affidavit  of 
justification,  as  required  bv  R.  S.  O.  1897 
c  223,  8.  220  (2),  the  security  is  completed; 
but  the  Judge  may  postpone  indorsing  his 
allowance  of  it  until  objection  raised.  Such 
interlocutory  procedure  is  matter  of  discre- 
tion, and  not  subject  to  appeal.  The  provi- 
sions of  s.  128  (1),  that  every  nomination 
is  to  state  the  full  name,  etc,  of  the  candi- 
date, are  directory,  not  imperative;  and  the 
presiding  officer  cannot,  after  the  close  of  the 
meeting  for  nominations,  reject  those  made 
on  accotmt  of  non-compliance  with  such  re- 
quirements. Semble.  if  objection  is  taken  at 
the  time,  and  the  nominations  are  not  amend- 
ed, the  presiding  officer  should  then  and  there 
reject  them.  Rex  ex  rel,  Walton  v.  Freeborn, 
2  O.  L.  R.  165. 

Bejeetion  of  Ballot  Cast  for  Relator 

—  Concurrence  of  relator  —  Incapacity 
through  drunkenness.  Rex  ex  rel.  Park  v. 
Street  (N.W.T.),  1  W.  L.  R.  202. 

Smnmoas  hs.  Nature  of  Quo  Warraa- 

t<H— Relation — ^Requirements    of — ^Acceptance 


[  and  oath  of  office — Term  for  which  respond- 
ent elected.  Rex  ex  rel.  Park  v.  Street  (N. 
W.T.),  1  W.  L.  R,  87. 

Town.  Councillor  —  Disqualification  — 
Contract  with  corporation  —  Exemption  of 
partnership  from  taxation  —  Qualification — 
Interest  in  partnership  property  in  part  ex- 
empted— -Status  of  relator  —  Voting  for  re- 
spondent —  Secrecy  of  ballot.  Rex  ex  rel. 
Pavne  v.  Chew,  5  O.  W.  R.  389. 

Voters'  liiste — Revision — Absence  of  Cer- 
tificate— Injunction.] — ^Where  it  appears  that 
the  lists  of  municipal  electors  of  a  town  cor- 
poration have  not  been  certified  and  signed 
by  the  secretary-treasurer,  as  required  by 
art.  4516,  R.  S.  Q.,  and  that  the  board  of 
revisors  is  proceeding  to  the  revision  and 
amendment  of  the  lists  without  the  same 
being  so  certified,  there  is  sufficient  ground 
for  granting  an  interlocutory  injunction,  on 
the  petition  of  a  municipal  elector,  to  pro- 
hibit the  board  of  revisors  from  revising  or 
homologating  the  lists,  until  the  final  hear- 
ing upon  the  petition,  or  until  the  interlocu- 
tory order  be  further  judicially  dealt  with. 
Wallace  v.  Languedoc,  Q.  R.  21  S.  C.  115. 

Voters'  Idsts — Revision — Injunction  to 
Restrain — Remed§f  by  Motion  to  Quash— 
Costs — Defendants  Severing,] — ^There  is  no 
ground  for  an  injunction  when  the  law  gives 
a  special  remedy  for  the  grievances  com- 
plained of,  and,  therefore,  recourse  cannot 
be  had  to  an  injunction  to  prevent  the  re- 
visors of  a  town  corporation  from  revising 
and  homologating  a  list  of  municipal  elec- 
tors on  the  ground  that  such  list  has  not  been 
prepared  according  to  law;  arts.  4376  and 
4522,  R.  S.  Q.,  allowing  such  list  to  be 
quashed  on  the  ground  of  illegality.  2.  Each 
of  the  revisors  defendants,  having  filed  a 
separate  defence  invoking  the  same  grounds, 
the  costs  should  be  taxed  against  the  peti- 
tioner as  if  the  revisors  had  filed  only  a  single 
defence.  Wallace  v.  Languedoc,  Q.  R.  21  S. 
C.  298.       ' 

Voters'  Idst — Valuation  Roll — Amend- 
ment by  Council — Irregularity — Poll  Book — 
Councillors  —  Voting  for  —  Declaration  of 
Poll,] — ^An  amendment  made  by  a  municipal 
council  in  the  month  of  January  of  a  valu- 
ation roll  by  adding  new  names  to  it  with- 
out notice  or  previous  demand  in  writing,  is 
void.  2.  At  the  time  of  the  election  of  a 
municipal  councillor  the  fact  that  the  names 
of  the  voters  have  been  entered  by  the  return- 
ing officer  upon  detached  sheets,  and  not  up- 
on the  pages  duly  numbered  and  ruled  of  the 
poll  book,  does  not  constitute  a  sufficient  irre- 
gularity to  annul  the  election  if  no  fraud  or 
prejudice  is  proved.  3,  When  more  candi- 
dates than  there  are  councillors  to  elect  have 
been  nominated  and  a  poll  is  held,  the  elec- 
tors vote  for  as  many  candidates  as  there 
are  councillors  to  elect,  and  the  returning 
officer  mtist  declare  elected  those  who  have 
obtained  the  largest  number  of  votes,  with- 
out regard  to  whether  a  certain  candidate 
has  been  proposed  in  opposition  to  another 
candidate.  Bourret  v.  Provost,  Q.  R.  24  S. 
C.  236. 


MTTKDEE. 

See  Criminal  Law— Extradition — Injunc- 
tion— I N  SURANCE. 
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MTTIUAL  INSUBANCE  CO. 


See  IiYSUBAifCE. 


NAME. 

See    COMPANY — MISNOMEB. 


NATTJAALXZATION. 


See  Constitutional  Law. 


NAVIGABLE  WATEBS. 

See    Constitutional    Law  —  Wateb   and 

Watebcoubses. 


NAYIOATION,  HABBOUBS,  AND 
nSHEBIES. 

See  Constitutional  Law. 


NE  EXEAT  PBOVINCIA. 


See  Abbest. 


NEGLECTING  TO  PBOVIDE  FOB 
FAMILY. 

See  Cbiminal  Law,  III. 


NEGLIGENCE. 

Absence  of  Direot  Proof — Leaving  Un- 
guarded  Hole  in  Ice  Formed  upon  Naviffahle 
Water — Evidence  of  Negligence — Death  of 
Person  Walking  Over  Ice  —  Contributory 
Negligence — Argumentative  Finding  of  Jury 
— Interpretation  of.] — Defendants  were  own- 
ers of  a  large  dock  at  Midland,  lying  along- 
side of  which  in  the  winter  was  their  tug, 
which  accidentally  filled  with  water  and  sank 
at  the  dock,  breaking  the  ice  and  leaving 
open  water  above  her-  deck.  The  sunken 
boat  was  not  immediately  raised,  and  ice 
formed  above  it.  In  a  short  time  they  cut 
the  new  ice  recently  formed,  and  proceeded 
with  the  work  of  raising  the  tug.  Defend- 
ants did  not  place  any  brush  or  obstruction 
or  sign  near  the  open  water  or  in  any  way 
mark  the  place  of  open  water  or  give  any 
warning  of  danger.  While  in  this  condition 
on  the  morning  of  7th  February,  1903,  the 
body  of  plaixitiflTs  deceased  husband  was 
found  near  this  tug.  He  was  lying  upon  his 
back,  his  feet  and  legs  were  upon  solid  ice, 
his  head  in  open  water.  On  the  evening  be- 
fore the  morning  when  the  body  was  found, 
the  deceased  had  been  drinking  and  there 
was  no  doubt  that  he  was  that  evening  in 
a   state   of   intoxication.     Certain   questions 


were  submitted  to  the  jury,  all  of  which 
were  answered  by  the  jur^  in  favour  of 
plaintiff  except  the  5th  question,  which  was: 
*'Could  the  deceased,  by  the  exercise  of  ordin- 
ary and  reasonable  care,  have  avoided  the 
accident  which  occasioned  his  death,  and, 
if  so,  in  what  respect  or  how  could  the  de- 
ceased have  avoided  the  accident?*'  The  lat- 
ter part  of  the  question  was  added  at  the  re- 
quest of  counsel  for  plaintiff.  To  this  ques- 
tion the  answer  was:  *'Tes.  He  might  have 
taken  another  road,  or  if  sober  on  a  bright 
night  he  might  have  avoided  the  hole:"  ' — 
Held,  there  was  no  doubt  that  the  deceased 
had  a  right  to  be  on  the  Ice  in  the  vicinity 
of  the  hole.  He  was  not  a  trespasser.  He 
was  upon  the  ice  over  navigable  water.  He 
was,  when  he  lost  his  life,  at  a  place  "open 
to  "  but  not  "  frequented  by  "  the  public.  De- 
fendants in  making  the  hole  through  the  ice 
did  so  in  the  exerdse  of  their  rights  for  the 
purpose  of  saving  their  tug,  whicfi,  without 
fault  of  theirs,  so  far  as  It  appeared,  had  sunk 
in  navigable  water.  Defendants  had  no  rea- 
son to  suppose  that  in  the  ordinary  course 
of  business  or  travel  any  one  other  than 
those  in  their  employment  would  be  near 
enough  to  their  boat  or  to  this  hole  to  be  in 
any  way  in  danger.  While  the  public  had 
the  right  to  be,  or  travel  upon  the  ice,  there 
was  no  invitation  by  defendants  to  deceased 
or  to  any  of  the  public  to  travel  upon  the 
ice  or  to  go  near  the  opening.  There  was 
not,  apart  from  what  was  being  done  by  de- 
fendants in  the  raising  of  the  tug,  any  work 
or  business  being  carried  on,  or  any  road  or 
way  defined  by  bushes  or  marks  or  by  travel 
on  the  ice,  that  would  give  notice  t6  defend- 
ants that  any  one  would  be  likely  to  drive 
or  ride  or  walk  near  to  where  the  hole  was. 
and  the  ice  was  not  in  condition  to  be  skated 
upon.  It  was  quite  as  reasonable  to  con- 
clude from  the  evidence  that  the  deceased 
voluntarily  sat  down  or  fell  upon  the  ice, 
close  to  the  edge,  and  perished  from  cold, 
as  that  he  accidentally  walked  into  the  hole. 
Upon  the  evidence,  the  way  in  which  Plouffe 
met  his  death  was  as  consistent  with  the 
theory  that  he  did  not  fall  into  the  water  as 
that  he  did,  and,  that  being  so,  the  case 
should  not  go  to  the  jury:  see  Armstrong  v. 
Canada  Atlantic  R.  W.  Co.,  4  O.  L.  R.  560, 
1  O.  W.  R.  612.  Plouffe  v.  Canada  Iron 
Furnace  Co,,  5  O,  W.  R.  758,  6  O.  W.  R. 
500.  10  O.  L.  R.  37. 

Bridge — Injury  to — Navigable  River — 
Sudden  Rising — Floating  Logs — Vis  Major.1 
— ^The  plaintiffs  were  the  owners  of  an  iron 
bridge  crossing  a  navigable  river.  The  defen- 
dant was  hurriedly  floating  his  logs  and 
timber  down  the  river ; .  and  the  river  sud- 
denly rising,  as  it  often  did,  a  jam  was 
formed,  and  the  plaintiffs*  bridge  was  in- 
jured. The  defendant  pleaded  that  the  dam- 
age was  caused  by  an  irresistible  force  over 
which  he  had  no  control : — Held,  that,  the 
river  being  navigable,  the  defendant  had 
the  right  to  use  it  as  an  ordinary  highway 
only;  that  the  defendant  must  be  taken  to 
have  been  aware  of  the  fact  that  the  river 
was  subject  to  sudden  rising;  and  that  the 
accident  was  caused  not  by  force  majeure, 
but  by  the  negligence  of  the  defendant  in 
placing  too  many  logs  in  the  river  at  once, 
without  having  at  the  same  time  a  corres- 
pondingly sufficient  number  of  men  to  keep 
abreast  of  them  in  order  to  prevent  a  jam. 
Ward  V.  Township  of  OrenvUle,  21  Occ.  N. 
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Bvildins — Collapse — Injury  to  workmen 
— Liability  of  employers  —  Contractors  — 
Municipal  corporation — Architect — ^Independ- 
ent contractor.  Hill  v.  Taylor,  4  O.  W.  R. 
284,  5  O.  W.  R.  85. 

Bnildinc — Falling  of  Walls — Exceptional 
8torm — Defeetwe     Construction — Knowledge 
of  Owner — Employment  of  Competent  Super- 
intendent.]— ^Defendants  did  not  employ   an 
architect  to  prepare  plans  and  specifications 
for  a  mill,  but  adopted  the  plans  and  speci- 
fications which  had  been  prepared  by  Allis 
Chambers  &  Co.,  of  Chicago,  a  well  known 
firm  of  architects  and  contractors,  who  had 
prepared  the  plans  and  specifications  used  for 
the   St.   Anthony   Lumber  Co.  at  Whitney, 
Out.     The  defendants  employed  Mr.  Proper, 
who,  though  not  a  professionieU  architect,  had 
had  very  extensive  experience  in  mill  con- 
struction work.     Some  variations  were  made 
by   M^.   Proper  in   these  plans.     The  plans 
for   the   roof   were   prepared   by   the   Dom- 
inion Bridge  Company,  who  under  contract 
constructed  and  put  on  the  roof.    The  brick- 
work was  done  under  contract  by  defendant 
Garrock,  who  commenced  his  work  early  in 
March.  1903,  and  a  portion  of  his  work  was 
done   during   frosty   weather.     The   building 
was  completed  with  the  exception  of  putting 
in    some   interior   machinery,   in   which   the 
deceased   was   engaged    under   his   employer 
Campbell  on  6th  August,  1903,  when  sud- 
denly the  end  wall  of  the  boiler  house  gave 
way  and  fell  into  the  building,  inflicting  in- 
juries to  deceased  which  caused!  his  death  the 
next  day.    According  to  the  evidence,  a  very 
severe  gale  of  wind  was  blowing  when,  the 
wall  fell.     The  defendants  contended  that  it 
was  the  suddenness  and  violence  of  the  storm 
that  caused  the  accident,  and  that  they  could! 
not,  by  the  exercise  of  the  utmost  care,  fore- 
see and  provide  against  the  irresistible  force 
of  the  storm.     The  end  of  the  power  house 
was    near    the   edge   of   a   lake,    and   faced 
a  stretch  of  2  or  3  miles  of  open  water: — 
Held,  the  defendants  could  not  be  expected 
to  provide  against  storms  of  the  violence  of 
a  cyclone  or  tornado,  but  it  was  reasonable 
to  expect  from  the  location  and  position  of 
the  boiler  house  that  it  would  be  subjected  to 
more   than   ordinary   wind   strain   at   times. 
It  was  not  unreasonable  for  defendants  to 
adopt  the  plans  and  specifications  which  had 
been  used  in  the  construction  of  the  build- 
ing at  Whitney,  and  also  it  was  not  unrea- 
sonable for  them  to  employ  Mr.  Proper,  al- 
though not  an  architect,  to  take  charge  of 
the  construction;  but  the  wall  was  not  suffi- 
cient to  withstand  the  wind  pressure  that 
might  reasonably  be  expected  in  that  locality : 
— Held,   notwithstanding   the   fact   that   the 
defendants  were  not  guilty  of  such  negligence 
as  to  render  them  liable  to  plaintiffs,  they 
were  not  liable  to  plaintiffs  as  insurers,  or 
that  the  insufficiency  of  the  designs  or  of  the 
wall    were   so  manifest  that   it   could  have 
been  detected  by  any  ordinary  inspection;  in 
fact,  honest  differences  of  opinion  might  very 
well  occur  between  architects  as  to  the  suffi* 
ciency,  as  was  shewn  by  the  variety  of  testi- 
mony at  the  trial ;  and  no  obligation  is  to 
be  implied  by  law  that  a  building  is  abso* 
lutely   safe:   see    Searle  v.   Lavenck,   L.  R. 
9  Q.  B.  122.    Action  dismissed  without  costs. 
Valiquette  v.  Fraser,  4  O.  W.  R.  60,  543,  25 
Occ.  N.  36,  9  O.  L.  R.  57. 

Chattel  MortsAK^*— Race  horse — Loss  of 
^=-Agency   of  trainer — Evidence — Application 


of.     McGullough  v.  Alexander,  2  O.  W.  R. 
352,  3  O.  W.  R.  X88. 

Collision  botwoea  Stroot  Car  and 
Fire  Waggon — Injury  to  person  on  wag- 
gon— -Excessive  speedj--Contributory  negli- 
gence— Findings  of  jury.  Ardagh  v.  Toronto 
R.  W.  Co.,  6  O.  W.  R.  940. 

Collision  of  Vehicles — Rule  of  Road — 
Runawa^.l-^ln  an  action  on  the  case  for 
negligence  in  driving  the  defendant's  horse 
whereby  his  waggon  came  into  collision  with 
and  damaged  that  of  the  plaintiff,  it  is  not 
sufficient  to  prove  merely  niat  the  defendant 
was  driving  on  the  wrong  side  of  the  road, 
especially  as  it  was  shewn  that  the  defend!- 
ant  just  before  the  collision  had  crossed  from 
the  left  side  of  the  road  for  the  purpose  of 
speaking  to  a  man  sitting  on  a  doorstep  on  the 
other  side,  and  that  the  plaintiff's  horse  at 
the  time  of  the  accident  was  running  away, 
and  beyond  control.  8 tout  v.  Adams,  35  N. 
B.  Reps.  118. 

Contributory  Negligenee — Quebec  Law 
— Damages,} — ^If  the  principal  cause  of  an 
accident  is  the  want  of  care  of  the  victim, 
that  does  not  take  away  all  recourse  against 
the  party  who  has  contributed  to  the  acci- 
dent bj  his  negligence.  2.  The  only  effect  of 
the  victim's  carelessness  is  to  reduce  the 
amount  of  damages  which  he  may  be  awarded. 
3.  It  is  not  necessary  in  order  to  establish 
negligence  in  a  party  that  the  law  should 
have  imposed  upon  him  the  duty  of  doing 
what  he  has  not  done;  it  is  sufficient  that 
ordinary  prudence  Imposed  the  duty  upon 
him.  Jess  v.  Quebec  and  Levis  Ferry  Co,, 
Q.  R.  25  S.  O.  224. 


I — Particulars,] — ^In  an  action  for 
injuries  alleged  to  be  caused  by  the  gross 
carelessness  and  negligence  of  the  defendant, 
the  plaintiff  will  be  ordered  to  furnish  par- 
ticulars of  the  alleged  gross  carelessness  and 
negligence,  and  of  the  damages  thereby  suf- 
fered by  him.  Forbes  v.  Montreal  Street  R, 
W.  Co.,  3  Q.  P.  R.  449. 

Damage  of  Gk>ods  of  Tenant  on  De- 
niised  Premises — Work  done  by  order  of 
agent  of  landlord — ^Authority — ^Independent 
contractors — 'Damages.  Malcolm  v.  McNichol 
(Man.),  2  W.  L.  R.  515. 

Bangrerons  Animal  —  Dog  —  Injury  to 
Child — Contributory  Fault.]  —  The  respond- 
ent's son,  aged  thirteen,  was  provoking  or  ex- 
citing a  bull-dog  owned  by  the  appellant,  by 
stamping  on  the  floor  and  calling  him  by 
name,  when  the  appellant's  daughter,  aged 
nineteen  opened  the  door  and  allowed  the 
dog  to  fly  at  the  child  and  bite  him: — Held, 
that  the  appellant  was  responsible  for  the 
injuries  inflicted  on  the  boy,  notwithstanding 
the  fact  that  he  had  irritated  the  dog. — ^a 
child  of  that  age  not  being  expected  to  shew 
the  prudence  and  thoughtfulness  which  would 
be  expected  and  required  from  an  adult  under 
similar  circumstances.  Bemier  v.  G4n6reux, 
Q.  R.  12  K.  B.  24. 

Danserons  Animal — Horse  on  Highway 
— Injury  to  Child.] — The  defendant's  horse 
being  on  the  highway,  a  boy  of  twelve  years 
of  age  approached  to  catch  him  by  taking 
hold  of  a  rope  then  around  his  neck,  when 
the  boy  was  kicked  and  injured.    There  was 
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no  evidence  that  the  defendant  kqew  that 
the  horse  was  accustomed  to  stray  or  had 
any  vicious  propensity,  nor  was  the  horse 
shewn  to  have  such  fault,  and  there  was 
evidence  that  the  horse  had  been  interfered 
with  by  several  boys,  of  whom  the  injured 
boy  was  one,  and  that  the  latter  had  more 
than  ordinary  intelligence  and  fully  under- 
stood the  risk  he  ran.  In  an  action  by  the 
boy  and  his  father: — ^Held,  that  they  could 
not  recover.  Patterson  v.  Fanning,  2  O.  L. 
R,  462.  distinguished.  Flett  v.  Coulter,  23 
Occ.  N.  Ill,  o  O.  L.  R.  375,  1  O.  \V.  R.  775, 
2  O.  W.   R.  142. 

DaAC^'oiui  Plaoe  on  Premises — Part 
of  Premises  Used  hy  Licensee — Responsibil- 
ity of  Owner — Construction  of  License — Em- 
tent  of  Invitation,] — Defendants  were  lessees 
of  large  grounds  which  they  used  for  the 
purposes  of  holding  an  annual  exhibition  of 
arts  and  manufactures,  admission  to  which 
grounds  they  charged  a  fee.  There  were 
several  attractions  by  way  of  amusements  on 
the  grounds,  the  owners  of  which  paid  a  li- 
cense fee  to  the  lessees  of  the  grounds,  for 
the  right  to  charge  a  further  fee,  for  admis- 
sion to  these  several  attractions.  The  plain- 
tiff paid  his  general  admission  fee  to  the 
grounds  and  also  a  further  fee  for  a  ride  on 
a  merry-go-round,  which  was  separate  from 
the  general  grounds.  Here  he  met  with 
serious  injuries,  by  the  merry-go-round  break- 
ing by  a  defect  in  its  construction:  —  Held, 
the  owners  of  these  several  attractions  were 
licensees  and  not  lessees  and  the  defendants 
had  a  right  of  supervision  which  they  were 
negligent  in  not  exercising,  and  they  were 
liable  to  plaintiff  for  holding  out  an  invita- 
tion to  use  the  merry-go-round  when  it  was 
negligentiv  constructed.  Fkfnn  v.  Toronto 
Industrial  Ewhibition  Association,  5  O.  W. 
R.  550,  9  O.   L.  R.  582. 

Death  of  Person — Pleading — Damages,] 
— In  an  action  for  damages  for  the  death 
of  the  plaintiff's  father  by  the  negligence  of 
the  defendant,  the  plaintiff  mav  allege  the 
services  which  the  father  performed,  and 
the  value  of  them.  2.  In  such  an  action  the 
plaintiff  must  not  allege  the  verdict  of  the 
coroner's  jury  upon  the  cause  of  death.  3. 
A  plaintiff  cannot  daim  damages  for  injuries 
to  his  sensibilities  or  feelings.  4.  A  plaintiff 
may  claim  a  certain  sum,  at  the  same  time 
alleging  that  the  damages  suffered  cannot  be 
compensated  by  money.  ThihanH  v.  David, 
6  Q.  P.  R.  55. 

Defect  in  €k»ods  Sold — Injury  to  Pur- 
chaser — lAahility  of  Vendor — Accident.]  — ■ 
The  plaintiff's  daughter,  about  eleven  years 
of  age,  was  injured  by  the  bursting  of  a 
bottle  containing  cream  soda,  which  had  been 
sold  to  the  plaintiff  by  the  defendant,  a 
manufacturer  of  soda  water.  The  bottle  had 
been  carefully  tested  by  the  defendant  before 
it  was  filled,  and  was  more  than  ample  to 
support  the  pressure  to  which  it  was  sub- 
jected. The  cause  of  the  accident  was  not 
definitely  ascertained,  but  it  appeared  to  be 
the  sudden  exposure  of  a  cold  bottle  in  a 
refrigerator  to  a  current  of  warm  air.  or, 
perhaps,  to  some  unknown  flaw  or  inequal- 
ity in  the  glass  itself: — ^Held,  that,  whether 
the  accident  was  attributable  to  sudden 
change  of  temperature  or  to  an  unknown 
defect  in  the  glass,  the  defendant,  as  the 
vendor,  was  not  responsible,  it  being  either 


the  result  of  imprudence  on  the  part  of  the 
plaintiff's  daughter,  or  a  case  of  inevitable 
accident.  The  extent  of  the  obligation  of 
persons  selling  gaseous  waters,  as  to  the  re- 
ceptacles which  coiftain  them,  is  to  take  every 
reasonable  precaution  that  such  receptacles 
shall  be  sufficient  for  the  purpose.  Guinea 
V.  Campbell,  Q.  R.  22  S.  O.  257. 

Bef eotlTO  AppUaaoes  In  Ship— /nivry 

to  Passenger — Duty  of  Owners — Proximate 
Cause,] — The  plaintiff,  a  boy  of  four  years 
of  age,  with  his  parents,  was  being  carried  as 
a  passenger  on  a  steamboat  of  the  defendants. 
The  child  and  his  mother  were  in  a  house  on 
the  boat's  deck,  leading  from  which  out  on  to 
the  deck  were  doors  fitted  with  appliances  in- 
tended to  keep  them  fastened  back,  when 
they  should  happen  to  be  flung  wide  open. 
While  the  plaintiff  was  in  the  act  of  passing 
through  one  of  the  doorways,  the  door  swung 
to  and  jammed  his  fingers,  so  that  the  tips 
of  some  of  them  had  to  be  amputated.  The 
plaintiff's  father  and  elder  brother  swore  that 
the  fastening  of  the  door  was  out  of  order, 
and  would  not  hold  it  back.  There  was 
evidence  to  shew  that  the  doors  of  the  house 
were  frequently  being  opened  and  shut  by 
passengers  and  others,  and  that  a  very  few 
minutes  before  the  accident  a  passenger  had 
gone  through  the  doorway  in  question,  leav- 
ing the  door  on  the  swing.  It  was  also 
proved  that  the  fastenings  had  been  pat  on 
the  doors  in  order  to  hold  them  open  in  warm 
weather  for  the  purposes  of  ventilation : — 
Held,  that  there  was  no  Aity  cast  upon  the 
defendants  to  provide  the  doors  with  the  ap- 
pliances mentioned  or  to  maintain  them  in 
good  working  order;  and,  even  if  there  were, 
the  evidence  went  to  shew  that  the  proximate 
cause  of  the  accident  was  the  act  of  the 
passenger  in  leaving  the  door  on  the  swing, 
for  which  the  defendants  could  not  be  held 
liable.  Cormier  v.  Dominion  Atlantic  R.  W. 
Co,,  36  N.   B.  Reps.   10. 

Demolition  of  Buildings — Injury  to 
Materials — Liability  —  Contract,] — ^The  ap- 
pellants purchased  from  the  respondent  cer- 
tain land  with  buildings  erected  thereon, 
which  were  to  be  demolished.  The  vendor 
reserved  the  timber  and  other  materials  in 
the  buildings,  with  the  exception  of  the  brick 
and  stone,  the  materials  so  reserved  to  be  re- 
moved by  him  as  the  demolition  of  the  build- 
ings proceeded.  The  appellants,  without 
notice  to  the  respondent,  employed  contrac- 
tors to  demolish  the  buildings,  and  a  con- 
siderable quantity  of  the  material  was  car- 
ried away  before  the  respondent  was  aware 
that  the  demolition  had  commenced,  and  the 
timber  was  so  split  and  broken  by  the  haste 
with  which  the  work  was  carried  on,  that 
it  was  unfit  for  bulling  purposes: — ^Held, 
that  the  obligation  of  the  appellants  to  de- 
liver the  materials  required  the  observance 
at  least  of  ordinary  care  necessary  for  safe 
delivery  under  such  circumstances,  and  that 
the  appellants  were  responsible  for  the  dam- 
age occasioned  by  the  undue  haste  of  the  de- 
molition, proper  allowance  being  made  for 
breaking  and  splitting  unavoidably  caused  by 
the  process  of  demolition.  Dominion  Empress 
Co.  V.  Cusack,  Q.  R.  10  K.  B.  307. 

Drivins  Tiniber — Injurgf  to  Bridge — 
Servitude — Watercourses — Floatable  Rivers — 
Statutory  Duty  —  Riparian  Rights  —  Fi# 
Major.] — ^The   Rouge  river,   in   the  Province 
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of  Quebec,  is  floatable  but  not  navigable,  and 
is  used  by  the  lumbermen  for  bringing  down 
saw-logs  to  booms,  In  which  the  logs  are  col- 
lected at  the  mouth  of  the  river,  and  distri* 
buted  among  the  owners.  The  plaintiffs  con- 
structed a  municipal  bridge  across  the  river 
near  its  mouth  where  the  collecting  booms 
are  situated.  The  defendant  and  a  number 
of  other  lumbermen  engaged  in  driving  their 
logs,  mixed  together,  down  the  river,  did  not 
place  men  at  the  bridge  to  protect  it  during 
the  drive,  and  took  no  precautions  to  prevent 
the  formation  of  jams  of  their  logs  at  the 
piers  of  a  railway  bridge  which  crosses  the 
river  a  short  distance  below  the  municipal 
bridge,  nor  did  they  break  up  a  jam  of  logs 
which  formed  there,  but  they  abandoned  the 
drive  before  the  logs  had  been  safely  boomed 
at  the  river  mouth.  The  river  Rouge  is  sub- 
ject to  sudden  freshets  during  heavy  rains, 
and,  on  the  occurrence  of  one  of  these  fresh- 
ets, the  waters  were  penned  back  by  the  jam, 
and  a  quantity  of  the  logs  were  swept  up 
stream  with  such  force  that  the  superstruc- 
ture of  the  municipal  bridge  was  carried 
away.  In  an  action  by  the  municipality  to' 
recover  damages  from  the  lumbermen,  jointly 
and  severally: — Held,  that  irrespective  of 
any  duty  imposed  by  statute,  the  proprietors 
of  the  logs  were  liable  for  actionable  negli- 
gence on  account  of  the  careless  manner  in 
which  the  driving  of  the  logs  was  carried  on, 
and  were  jointly  and  severally  responsible  in 
damages  for  the  injuries  so  caused: — Held, 
further,  that  the  right  of  lumbermen  to  float 
timber  down  rivers  and  streams  is  not  a  para- 
mount right,  but  an  easement  or  privilege 
which  must  be  enjoyed  and  exercised  with 
such  care,  skill,  and  diligence  as  may  be 
necessary  to  prevent  injury  to  or  interfer- 
ence with  the  concurrent  rights  of  riparian 
proprietors  and  public  corporations  entitled 
to  bridge  or  otherwise  make  use  of  such 
watercourses.  Ward  v.  Township  of  Qren- 
ville,  23  Occ.  N.  37,  32  S.  C.  R.  510. 

Eleotiio  Iiamp— Injurv  by — Evidence — 
Non-direction — ^Liability  of  master  for  acts 
of  servant  causing  injury  to  stranger — Find- 
ings of  jury — Damages.  Sedore  v.  Toronto 
Electric  Light  Co.,  3  O.  W.  R.  407. 

Eleotrlo  Sihook — Death  Caused  hy — Bur- 
den of  Proof — LiahiUty  of  Suppliers  of  Elec- 
tricity,]— Appeal  from  a  judgment  condemn- 
ing the  defendants  to  pay  $5,000  damages 
for  the  death  of  the  respondent's  husband, 
caused  by  taking  hold  of  a  lamp  (supplied  by 
the  defendants  in  the  ordinary  course  of  their 
business)  to  turn  on  the  light.  It  was 
not  proved  exactly  what  was  responsible  for 
the  accident.  A  guy  wire  of  another  electric 
company's  system  was.  at  one  point,  within 
an  inch  or  an  inch  and  a  half  of  the  appel- 
lants' wires  communicating  with  the  house 
of  deceased,  and,  although  tiiere  was  no  evid- 
ence of  actual  contact  between  the  wires,  yet 
this  was  one  of  the  various  theories  advanced 
in  explanation  of  the  accident: — HIeld,  that 
the  burden  of  proof  of  the  fact,  act,  or  omis- 
sion constituting  negligence  was  not  upon 
the  plaintiff.  The  presumption  was  that  the 
fatal  current  came  over  the  same  system  and 
from  the  same  source  as  that  by  which  his 
oi^linary  supply  was  delivered  to  the  deceased 
by  the  appellants.  The  burden  of  proof  wae^ 
upon  them  to  shew  the  contrary.  This  they 
had  failed  to  do,  and  the  judgment  holding 
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them  responsible  for  the  accident  should  be 
affirmed.  Royal  Electric  Co.  v.  Hevi,  21  Occ. 
N.  442, 

Eleotrio  Wix«  —  Trespasser — Evidence 
— Contributory  Negligence  —  New  TriaL] — 
The  Aheam  and  Soper  Co.  had  a  contract 
to  illuminate  certain  buildings  for  the  visit 
of  the  Duke  of  York  to  Ottawa,  and  obtained 
power  from  the  Ottawa  Electric  Co.  For 
the  purposes  of  the  contract,  wires  were 
strung  on  a  telegraph  pole  and  fastened  with 
tie  wires,  the  ends  of  which  were  uninsulated. 
R.,  an  employee  of  the  Ottawa  Electric  Co., 
was  sent  by  the  latter  to  place  a  transformer 
on  the  same  pole,  and  in  doing  so  his  hands 
touched  the  ends  of  the  tie  wire,  by  which 
he  received  a  shock  and  fell  to  the  ground, 
being  seriously  injured.  To  an  action  for 
damages  for  such  injury  the  Aheam  and 
Soper  Co.  pleaded  that  R.  had  no  right  to  be 
on  the  pole  and  was  a  trespasser,  and  on  the 
trial  their  counsel  ^rged  that  the  work  he 
was  doing  was  connected  with  the  lighting  of 
a  building  in  the  city.  The  Court  of  Appeal 
held  (6  O.  L.  R.  619,  24  Occ.  N.  5,  2  O^ 
W.  R.  1022),  that  this  defence  was  estab- 
lished and  dismissed  the  action: — ^Held,  re- 
versing the  judgment,  that  the  counsel's  ad- 
dress did  not  indicate  that  the  building  refer- 
red to  was  not  one  of  those  to  be  illuminated 
under  the  contract,  and  the  evidence  did  not 
shew  that  R.  was  engaged  in  the  ordinary 
business  of  his  employers,  and  the  case  should 
be  re-tried,  the  jury  having  failed  to  agree  at 
the  trial.  A  rule  of  the  Ottawa  Electric 
Co,  directed  every  -employee  whose  work  was 
near  apparatus  carrying  dangerous  currents 
to  wear  rubber  gloves,  which  would  be  fur- 
nished on  application.  R.  was  not  wearing 
such  gloves  when  he  was  hurt: — Held,  that 
the  mere  fact  of  the  absence  of  gloves,  was 
not  such  negligence  on  R.'s  part  as  to  war- 
rant the  case  being  withdrawn  from  the  jury ; 
that,  as  to  the  Aheam  and  Soper  Co.,  R. 
was  not  bound  by  the  rules ;  and  that,  though 
his  failure  to  take  such  precaution  was 
evidence  of  negligence,  he  had  a  right  to 
have  it  left  to  the  jury  and  considered  in 
connection  with  other  facts  in  the  case.  Ran- 
dall v.  Ottawa  Electric  Co.,  24  Occ.  N.  262; 
Randall  v.  Aheam  and  Soper  Co.,  34  S.  C. 
R.  698. 

Eleotrlo  "Wire — Use  of  pole  by  stransrer 
— Liability — Findings  of  jury — <jause  of  ac- 
tion— Claim  of  wife  for  injury  to  husbands 
Randall  v.  Ottawa  Electric  Co.,  2  O.  W.. 
R.  146,  173.  1022,  4  O.  W.  R.  240,  269,. 
6   O.    W.    R.   913. 

Eleetrio   Wire   Left   on   Chround — In-^ 

jury  to  Passers-by — L/iabUit^/  of  Oas  Cor»- 
pany — City  Corporation — Immediate  Cause  of 
Injury — Damages — Costs.]  — Plaintiffs  were 
injured  by  a  wire  which  had  been  cut  and 
allowed  to  hang  loose  by  the  workmen  of  de- 
fendant company  while  straightening  a  pole^ 
It  cam^  in  contact  with  a  power  wire  and 
thus  became  a  live  wire  injuring  the  plain- 
tiffs. Defendants  held  liable  owing  to  ori- 
ginal negligence  of  defendants'  workmen. 
Labombarde  v.  Chatham  Oas  Co.,  5  O.  W. 
R.  534,  10  O.   L.  R.  446. 

ElcTator — Injury/  to  Person — Bad  Condi- 
tion of  Premises — Responsibility  of  Owner  to 
Stranger.] — The  plaintfff  fell  into  the  well  of 
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an  elevator  at  the  defendant's  place  of  busi- 
ness and  thereby  injured  herself.  8he 
brought  action  for  damages  lilleging  negli- 
gence on  the  part  of  the  defendant.  At  the 
time  of  the  accident  the  plaintiff  was  neither 
an  employee  nor  a  customer,  but  was  merely 
a  stnmger  upon  defendant's  premises: — Held, 
that  'the  proprietor  had  no  responsibility  to- 
wards third  parties  who  might  come  upon 
his  premises  without  invitation  or  without 
having  business  to  transact  there.  WiffffinM 
V.  Semi-Ready  Clothing  Co.,  23  Dec.  N.  117. 

Ferr^  Boat  WKarf — Dangerous  Wau — 
Precautions  for  Preventing  Accidents — Con- 
tributory Negligence — Findings  of  Jury.}_ — 
A  passenger  who  arrived  on  the  pontoon 
wharf  as  a  ferry  boat  was  swinging  out,  and 
when  it  was  a  few  feet  awav  from  the  wharf, 
with  the  gangways  withdrawn,  attempted 
to  jump  aboard  over  the  stem  bulwarks, 
and  was  drowned.  In  an  action  by  her 
representatives  to  recover  damages  from  the 
feri^  company  on  account  of  negligence  in 
failmg  to  provide  proper  means  to  prevent 
accidents  at  their  wharf,  the  jury  found  that 
the  drowning  was  caused  by  the  fault  of  the 
company,  "in  not  having  proper  gates  at  the 
ganewav  openings  leading  from  the  pontoon 
to  the  boat,*'  and  that  deceased  was  herself 
negligent  **by  her  imprudence  in  attempting 
to  board  the  boat  after  the  gangway  had 
been  raised  and  the  boat  was  swinging  pre- 
paratory to'  leaving  the  pontoon,''  but  that 
she  *Va8  not  then  aware  that  the  boat  had 
left  the  wharf:" — Held,  reversing  the  judg- 
ment appealied  from  (Girouard,  J.,  dissent- 
ing, on  a  different  appreciation  of  the  facts^, 
that,  as  there  was  no  proof  of  any  negligence 
on  the  part  of  the  company  which  proxim- 
ately and  effectively  contributed  to  the  acci- 
dent, but.  on  the  contrary,  it  appeared  that 
the  sole,  direct,  proximate  and  effective  cause 
of  the  accident  was  the  wilful  and  rash  act 
of  the  deceased  in  attempting  to  jump  aboard 
the  ferry  boat  over  the  bulwarks,  after  the 
gangways  had  been  withdrawn  and  the  boat 
had  got  under  way,  the  company  could  not 
be  held  responsible  in  damages.  Tooke  v. 
Bergeron,  27  S.  a  R.  567,  and  George 
Matthews  Co.  v.  Bouchard,  28  S.  C.  R.  585, 
followed.  Quebec  and  Levis  Ferry  Co.  v. 
Jess,  35  S.  C.  R.  693. 

Fir© — Setting  out — ^Damage  to  property — 
Causal  connection — Findings  of  jury.  Fabian 
V.  Smallpiece,  4  O.  W.  R.  268. 

Fire — Contributory  Negligence — Voluntar- 
ily Incurring  Risk — Remoteness  of  Dam- 
ages,]— ^The  defendant  was  the  owner  of  a 
threshing  machine  and  a  portable  steam  en- 
gine, and  hired  from  the  plaintiff  a  team  of 
horses  with  a  driver  for  use  in  moving  the 
engine  about  and  in  drawing  straw  and 
grain  during  the  work  of  threshing.  While 
threshing  for  a  certain  farmer,  sparks  from 
the  engine  set  fire  to  a  stack  of  grain,  and, 
the  separator  being  thereby  placed  in  danger, 
the  plaintiff's  driver  attached  his  horses  to  it 
for  the  purpose  of  hauling  it  into  a  place  of 
safety:  but  the  fire  spread  so  rapidly  and 
unexpectedly  before  the  separator  could  be 
moved  or  the  horses  detached  that  they  were 
severely  burned  and  had  to  be  killed.  The 
County  Court  Judge,  who  tried  the  case  with- 
out a  jury,  found  that  the  fire  had  been  caused 
by  negligence  on  the  part  of  the  defendant's 
servants,  also  that  the  horses  had  l)een  at- 
tached to  the  separator  either  in  obedience 


to  a  call  from  the  defendant's  foreman  or 
under  his  personal  supervision,  and  that  there 
was  no  negligence  on  the  part  of  the  plain- 
tiff's driver: — Held,  that  the  evidence  fully 
warranted  the  finding  of  negligence,  and,  un- 
less the  plaintiff's  driver  was  guilty  of  contri- 
butory negligence,  the  defendant  was  respon- 
sible for  the  loss  of  the  horses.  2.  That  the 
driver  was  not  guilty  of  contributory  negli- 
gence in  exposing  the  horses  to  danger,  as  it 
was  not  obvious,  and  he  had  acted  either  on 
the  orders  of  the  defendant's  foreman  or  in 
obedience  to  a  natural  impulse  to  try  to  save 
the  defendant's  property.  Connell  v.  Town 
of  Prescott.  20  A.  R.  49,  22  S.  C.  R.  147, 
followed.  Thorn  v.  James,  23  Occ.  N.  124,  14 
Man.  L.   R.  373. 

Hichway — ^Horse  —  Presumption — Onus. 
Doughty  v.  Dobbs,  3  O.  W.  R.  19. 

HoTM  at  X«arse  on  Highway — Injury 

to  Passer-by,] — ^The  defendant  left  his  horse, 
attached  to  a  vehicle,  upon  the  public  high- 
way, without  tying  it  up  or  putting  any 
person  in  charge.  The  horse  ran  away  and 
struck  and  injured  the  plaintiff,  who  was 
driving  a  loaded  sleigh: — Held^  that  the  de- 
fendant was  liable  to  the  plamtrff  in  dam- 
ages; and  it  made  no  difference  that  the 
plaintiff  had  got  down  from  his  sleigh,  and 
when  struck,  was  endeavouring  to  keep  the 
runaway  horse  from  running  into  the  sleigh, 
as  the  evidence  shewed  that  he  would  have 
been  struck  had  he  remained  upon  the  sleigh. 
Laflamme  v.  Stames,  Q.  R.  18  S.  C.  105. 

Horse  at  Larse  on  Hi^ltway — Injury 
to  Passer-by — By-lau>,]  —  The  defendant's 
horse  strayed  from  his  field  to  the  highway, 
the  fence  being  defective,  and,  being  fright- 
ened by  a  boy,  ran  upon  the  sidewalk  and 
knocked  down  and  injured  the  plaintiff.  A 
municipal  by-law  made  it  unlawful  for  any 
person  to  allow  horses  to  run  at  large: — 
Held,  that  the  horse  was  unlawfully  on  the 
highway,  and  that  the  defendant  was  liable 
in  damages  for  the  injniy  suffered  by  the 
plaintiff,  the  injury  being  the  natural  result 
of,  and  properly  attributable  to,  his  negli- 
gence. Judgment  in  1  O.  L.  R.  412,  21  Cfcc. 
N.  205,  aflSrmed.  Patterson  v.  Fanning,  21 
Occ.  N.  549,  2  O.  L.  R.  462. 

loo — Accumulation  —  Death  from — Con- 
struction of  Building,] — A  man  hired  to  work 
about  a  building  was  killed  by  a  mass  of  ice 
falling  upon  him  from  the  roof.  In  an  ac- 
tion, under  Lord  Campbell's  Act,  by  the  ad- 
ministratrix of  the  deceased  against  the  own- 
ers and  occupiers  of  the  building: — Held, 
that  the  latter  were  not  liable  in  the  absence 
of  evidence  that  they  suffered  the  ice  to  re- 
main there  for  an  unusual  and  unreasonable 
time  after  they  had  notice  of  its  accumula- 
tion, and  might  have  removed  it.  In  erecting 
a  building  the  owner  may  adopt  any  style 
of  architecture  he  pleases,  provided  he  does 
not  create  a  nuisance  or  violate  any  law  or 
municipal  ordinance;  therefore  the  construc- 
tion of  a  roof  with  projecting  eaves,  which 
caused  an  accumulation  of  ice  and  snow 
thereon,  is  not  per  se  evidence  of  negligence 
on  the  part  of  the  owner,  although  it  may 
impose  upon  him  a  greater  degree  of  watch- 
fulness and  care  in  order  to  prevent  acci- 
dents. Dugal  V.  People^s  BiXHih  of  HitUfax, 
34  X.  R  Reps.  581. 
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loe — Building — Owner  —  Tenant — Liabi- 
lity,]— The  proprietor  of  a  building  is  re- 
sponsible for  injuries  caused  by  snow  or  ice 
falling  from  the  roof  thereof,  where  the  fall 
of  the  snow  or  ice  results  from  a  want  of 
proper  care  in  keeping  the  premises  in  a 
safe  condition ;  and  the '  proprietor  is  not 
relieved  from  this  responsibility  as  regards 
the  public  b3r  the  fact  that  the  building  is 
wholly  occupied  by  tenants,  or  by  the  fact 
that  the  municipal  by-laws  impose  upon  ten- 
ants the  obligation  of  keeping  the  roof  free 
from  snow.  Jackson  v.  Vanief,  Q.  R.  18  S. 
a  244. 

Injiiry  to  Child — Carelessness  of  driver 
of  waggon  —  Finding  of  jury  —  Evidence  — 
Resolution  of  defendant  company's  ^directors. 
Cork  V.  Canada  Ice  Co.,  3  O.  W.  R.  106. 

Injiiry  to  Goods  of  Occupant  of 
Bwlldliig  —  Trespasser  or  Licensee— Con- 
tractor for  Alteration  of  Building — Liability 
to  Occupant — Negligent  Acts  of  Servant,] — 
Where  the  plaintiff,  a  tenant  of  property 
subject  to  mortgage,  after  foreclosure  of  the 
mortgage,  though  his  tenancy  had  been  there- 
by determined,  continued  in  occupation  of  the 
premises,  pursuant  to  an  arrangement  with 
the  mortgagor  (apparently  with  the  cogniz- 
ance of  the  purchaser) ,  and  afterwards  failed 
to  move  out  as  agreed  with  the  mortgagor, 
because  the  latter  had  not  complied  with  a 
stipulation  to  find  him  other  premises,  and 
the  defendant,  who  had  contracted  to  make 
alterations  required  by  the  purchaser,  entered 
and  commenced  tearing  down  the  walls  and 
plaster  on  the  upper  floor,  in  the  course  of 
which  work  the  waste  pipe  leading  from  a 
basin  on  the  upper  floor  became  choked  with 
plaster,  and  the  tap  over  the  basin  having 
been  turned  on  at  a  time  when  the  water  was 
not  turned  off  again,  the  water  subsequently 
overflowed  the  basin,  and,  passing  down 
through  the  floors,  damaged  the  plaintiff's 
goods: — Held,  that  there  was  no  duty  cast 
upon  defendant  of  protecting  the  plaintiff's 
property  except  against  wilful  or  wanton  in- 
jury, of  which  there  was  no  evidence;  that 
if  any  servant  of  the  defendant  had  turned 
on  the  water  tap,  the  defendant  would  not 
be  liable,  such  not  being  within  the  scope 
of  the  employment  of  such  servant;  that  to 
render  the  defendant  liable  the,  damage  must 
have  been  occasioned  by  some  negligent  act 
of  the  defendant  to  his  servants,  and  the 
onus  on  the  plaintiff  was  not  satisfied,  there 
being  abundant  opportunity  for  some  one 
else  to  have  occasioned  it  after  the  defend- 
ant's workmen  left  the  building;  and  that 
the  plaintiff  being  in  the  position  of  a  tres- 
passer, and  in  the  building  at  a  time  when 
the  defendant  was  carrying  on  his  work 
(the  work  being  done  with  at  least  ordinary 
card),  he  was  there  subject  to  all  risks  in- 
cident to  occupation  at  such  a  time,  and 
must  bear  the  consequences.  Sievert  v. 
Brookfield,  37  N.  S.  Reps.  115. 

Injury  to  Infant  in  Factory — Liability 
of  Owner  —  Contributory  Negligence  of  In- 
fant,]—^A  boy  of  eight  years,  the  appellant's 
son,  was  in  the  habit  of  playing  in  the  re- 
spondent's factory.  In  consequence  of  an  ac- 
cident which  happened  to  the  boy  in  the 
winter  of  1899-1900,  the  respondent  instruct- 
ed his  foreman  to  prevent  all  i>ersons  who 
had  no  business  in  the  factory  from  entering, 
and  particularly  this  boy.     For  a  certain  time 


these  orders  were  obeyed,  but  later  the  boy 
began  to  frequent  the  factory  as  in  the  past, 
including  a  room  in  which  was  a  dangerous 
machine,  and  that  to  the  knowledge  of  the 
foreman.  In  Ajigust,  1900,  the  boy  entered 
the  factory  by  the  office  door.  The  book- 
keeper was  not  there  at  the  moment;  the 
boy  crossed  the  office  and  seeing  the  book- 
keeper, with  whom  he  was  in  the  habit  of 
playing,  threw  himself  into  his  arms,  and  the 
bookkeeper  began  to  throw  the  boy  into  the 
air  and  catch  him  in  his  arms.  In  playing 
thus  the  boy's  foot  was  caught  in  a  pulley 
and  seriously  injured: — Held,  that,  in  these 
circumstances,  the  owner  of  the  factory  was 
liable,  and  in  order  to  relieve  himself  of  lia- 
bilit3r  he  should  not  have  confined  himself 
to  giving  orders,  but  should  have  seen  that 
they  were  executed.  2.  There  cannot  be  on 
the  part  of  a  child  of  eight  years  liability  for 
his  own  negligence,  the  presumption  being 
that  at  such  age  he  is  incompetent  to  know 
the  consequence  of  his  conduct.  Delage  v. 
Delisle,  Q.  R.  10  K.  B.  481. 

Injury  to  Iiincnaan  of  Electric  Coni- 
pany — ^Duty  of  strangers — Danger — ^Precau- 
tions— Volunteer  or  licensee — Jury.  Randall 
V.  Ottawa  Electric  Co.,  2  O.  W.  R.  146,  173, 
1022,  4  O.  W.  R.  240,  269. 

Injury  to  Passenger  in  ElCTator  — 

Contributory  Negligence.]  —  H.  entered  an 
elevator  in  a  public  building,  after  inquiring 
of  the  boy  in  charge  if  a  certain  tenant  was 
in  his  office,  and  being  told  he  was  not,  he 
remained  in  the  elevator  while  it  made  a  num- 
ber of  trips  in  response  to  calls,  and  had  been 
in  it  over  ten  minutes  when  a  call  came  from 
the  fifth  floor.  The  elevator  went  up,  and 
the  passenger  who  had  rung  entered,  H.  at 
first  making  no  attempt  to  get  out.  The 
operator  then  shoved  to  the  door  of  the  ele- 
vator, and  at  the  same  time  started  the  wheel, 
which  had  to  be  completely  turned  round  to 
move  the  elevator.  The  turning  of  the  wheel 
would  also  close  the  door.  While  it  was 
being  turned  H.,  without  giving  warning, 
tried  to  get  out  through  the  door,  and,  the 
elevator  being  then  descending,  he  was  caught 
between  it  and  the  floor  and  injured,  so  that 
he  died  soon  after.  In  an  action  by  his  ad- 
ministrator against  the  owner  of  the  building : 
— Held,  that  the  accident  was  entirely  due  to 
the  conduct  of  H.  himself,  and  the  owner 
was  not  liable.  Judgment  in  34  N.  S.  Reps. 
365,  affirmed.  Hawley  v.  Wright,  22  Occ.  N. 
198,  32  S.  C.  R.  40. 

Injury  to  Passcr-liy — Electric  Company 
— Operations  of  a  Dangerous  Nature — Insu- 
lation of  Electric  Wires.] — The  defendants, 
a  company  engaged  in  supplying  electric  light 
to  consumers  in  the  city  of  Montreal,  under 
special  charter  for  that  purpose,  placed  a 
secondary  wire,  by  which  electric  light  was 
supplied  to  G.'s  premises,  in  close  proximity 
to  a  guy-wire  used  to  brace  primary  wires  of 
another  electric  company,  which,  although  or- 
dinarily a  dead  wire,  might  become  danger- 
ously charged  with  electricity  in  wet  weather. 
The  defendants'  secondary  wire  was  allowed 
to  remain  in  a  defective  condition  for  several 
months  Immediately  preceding  the  time  when 
the  injury  complained  of  was  sustained,  and 
it  was  at  that  time  insufficiently  insulated 
at  a  point  in  close  proximity  to  the  guy-wire. 
While  attempting  to  turn  on  the  light  of  an 
incandescent  lamp  on  his  premises,  on  a  wet 
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and  stormy  day,  Q.  was  struck  with  insensi- 
bility and  died  almost  immediately.  In  an 
action  to  recover  damages  against  the  com- 
pany for  negligently  causing  the  injury: — 
Held,  affirming  the  judgment  in  21  Occ.  N. 
442,  Q.  R.  11  K.  B.  436,  that  the  defendants 
were  liable  for  actionable  negligence,  as  they 
had  failed  to  exercise  the  high  degree  of  skill, 
care,- and  foresight  required  of  persons  engag- 
ing in  operations  of  a  dan|[erou6  nature. 
H€v6  V.  Royal  Electric  Co.,  22  Occ.  N.  358, 
32  S.  a  R.  462. 

Injury  to  Pasaer-by  —  Municipal  Cor- 
poration— Dangerous  Operations — Neglect  of 
Precautions — Personal  Injuries.] — Dangerous 
operations,  such  as  blasting  for  the  purpose 
of  excavation,  should  be  carried  on  with  due 
regard  to  the  safety  of  the  public ;  and  where 
it  appeared  that  a  person,  at  a  distance  of 
about  250  yards  from  the  works,  was  seri- 
ously injured  by  a  stone  hurled  through  the 
air  by  a  blast,  and  that  the  accident  occurred 
through  the  fault  and  negligence  of  the  de- 
fendants' employees  in  not  sufficiently  cover- 
ing the  blast,  the  defendants  were  held  re- 
sponsible. Larocque  v.  City  of  Montreal,  Q. 
R.  19  S.  C.  527. 

Injiix^  to  Pedeatxian  —  Street  Railway 
—  Findings  of  Jury  —  Contributory  Negli- 
gence,]— In  an  action  founded  on  personal 
injuries  caused  by  a  street  car,  the  jury 
found  that  the  defendants'  negligence  was  the 
cause  of  the  accident,  and  also  that  the 
plaintiff  had  been  negligent  in  not  looking  oat 
for  the  car; — Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  2  O.  L.  R.  53,  21 
Occ.  N.  369,  that,  as  the  charge  to  the  jury 
had  properly  explained  the  law  as  to  con- 
tributory negligence,  the  latter  finding  must 
be  considered  to  mean  that  the  accident  would 
not  have  occurred  but  for  the  plaintiff's  own 
negligence ;  and  he  could  not  recover.  Brown 
v.  London  iaUrcet  R,  W,  Co,,  22  Occ.  N.  78, 
31   S.  C.  R.  642. 

Injury  to  Person  —  Miunicipal  corpora- 
tion— Work  on  roads — ^Pathmaster — Relation- 
ship of  master  and  servant — Infant.  Bock 
v.  Township  of  Wilmot,  1  O.  W.  R.  415. 

Injury  to  Person  Comlns  on  Pre- 
uiaea  —  Dangerous  Premises  —  Want  of 
Screen  or  Ouard,] — While  a  teamster  was 
delivering  a  load  of  coke  on  the  premises  of 
the  defendants,  an  iron  foundry  company,  he 
was  struck  in  the  eye  and  injured  by  a  cnip, 
which  one  of  the  defendants'  workmen,  who 
was  cutting  off  the  exci'escences  on  the  inside 
of  an  iron  pipe  for  the  purpose  of  smoothing 
it,  had  chipped  off.  The  accident  might  have 
been  avoided  had  there  been  a  screen  or 
guard;  or,  in  the  absence  of  a  screen  or  guard, 
by  the  workman  stopping  work  during  the  de- 
livery of  the  coke : — Held,  that  the  defendants 
were  liable  for  the  injuries  sustained.  FaUis 
v.  OartshorC'Thompson  Pipe  Foundry  Co,, 
22,  Occ.  N.  283,  4  O.  L.  R.  176,  1  O.  W.  R. 
348. 

Injnry  to  Volunteer — ^Machinery  —  De- 
fects— Duty — Delegation.  Pimpcrton  v.  Mc- 
Kenzie,  1  O.  W.  R.  335. 

liOaTins  Dangerous  Plaee  Unsnarded 

— Contributory  Negligence  —  Nonsuit — Vn- 
disputed  Facts  —  Inference,] — The  power  to 
nonsuit  on  the  ground  of  contributory  negli- 


gence is  restricted  to  cases  where  it  is  indis- 
putable that  the  misfortune  would  not  have 
occurred  but  for  the  plaintiff's  own  want  of 
proper  caie.  Where  the  facts,  or  the  proper 
inference  from  the  facts,  are  in  dispute,  the 
case  must  go  to  the  jury.  And  where  the  de- 
fendants negligently  left  a  hole  in  the  floor  of 
a  room  unguarded,  and  the  plaintiff,  going 
into  the  room,  saw  the  danger  and  at  first 
avoided  it,  but,  in  turning  to  go  out  again, 
lost  sight  of  it,  stepped  mto  the  hole,  and 
was  injured: — Held,  these  facts  being  undis- 
puted, that  it  was  properly  left  to  the  jury 
to  say  whether  she  was  negligent  or  not. 
Scriver  v.  Lowe,  21  Occ.  N.  27,  32  O.  B.  290. 

Iftaster  and  Servant  —  Injury  to  Ser- 
vant— Volenti  Non  Fit  Injuria  —  Question 
for  Jury,]^ln  an  action  for  compensation 
for  personal  injuries  caused  by  negligence, 
the  defendant  who  invokes  the  doctrine  of 
volenti  non  fit  injuria  must  have  a  finding 
by  the  jury  that  the  person .  injured  volun- 
tarily incurred  the  risk,  unless  it  so  plainlr 
appears  by  the  plaintiff *s  evidence  as  to  justi- 
fy the  trial  Ju<^  in  withdrawing  it  from  the 
jury  and  dismissing  the  action.  Judgment 
of  the  Court  of  Appeal,  Mitchell  v.  Canada 
Foundry  Co.,  3  O.  W.  R.  907,  in  an  action 
by  the  widow  and  children  of  a  workman  to 
recover  damages  for  his  death  by  the  negli- 
gence of  his  employers,  affirmed.  Canada 
Foundry  Co.  v.  Mitchell,  25  Occ  N.  27.  35 
S.  O.  R.  452. 

Mnnleipal  Bnlldings  —  Collapse  of — 
Injury  to  Workman — Liability  of  Employers 
— Contractors  for  Work — Liability  of  Muni- 
cipal Corporation — Employment  of  Architect 
— Independent  Contractors.]  —  An  employee 
was  working  on  the  inside  of  a  municipal 
building  when  it  collapsed  br  reason  of  in- 
sufficient truss  rods  placed  therein  owing  to 
architect's  negligence: — Held,  there  was  no 
liability  on  the  part  of  the  municipality,  no 
evidence  having  been  given  to  shew  negligence 
on  their  part  in  employing  the  architect. 
Hill  V.  Ta4flor,  5  O.  W.  R.  85,  9  O.  L.  R. 
643. 

NaTiffable  River  —  Erection  of  bridge 
—County  corporation — Leaving  sunken  piles 
in  river — Injury  to  ship— Contributory  negli- 
gence— Conflicting  evidence — Findings  of  trial 
Judge.  McAuliffe  v.  County  of  WellaniL  ^ 
O.  W.  R,  819. 

Platf  onn  ont  of  Repair  —  EmhibUion 
Association  —  Injury  to  Licensee — Munici- 
pality —  Highway — Repair — Invitation.]  — 
The  plaintiff  purchased  from  an  exhibition 
association  the  privilege  of  selling  refresli- 
ments  under  a  certain  building,  during  the 
holding  of  the  exhibition  on  the  grounds 
leased  from  a  citv  corporation  for  two  months 
in  the  year  for  the  purpose  of  holding  the  ex- 
hibition. The  city  corporation  covenanted  to 
repair,  but  the  practice  was  for  the  associa- 
tion to  repair  and  charge  the  repairs  to  the 
corporation.  In  walking  across  a  platform 
which  was  constructed  between  the  building 
and  the  public  sidewalk  to  give  access  to 
people  requiring  refreshments  the  plaintiff^ 
put  her  foot  into  a  hole  in  the  platform, 
which  was  out  of  repair,  and  was  injured: — 
H2eld,  that  she  was  not  a  lessee  of  the  pre- 
mises, but  a  mere  licensee;  that  she  was 
lawfully  there  upon  the  invitation  of  the  as- 
sociation ;  that  the  association  owed  a  duty 
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to  the  persons  whom  they  induced  to  go  there 
to  keep  the  place  in  proper  repair;  that  there 
was  no  liability  on  the  city  corporation,  as 
they  were  not  the  occnpiers  of  the  grounds 
and  did  not  invite  the  glaiutiff  to  go  where 
she  was  hurt,  and  there  was  no  highwsfy  to 
be  kept  in  repair  by  them,  but  that  the  as- 
sociation, who  knew  the  place  was  out  of 
repair  and  who  had  by  their  negligence 
caused  the  accident,  were  liable.  Marshall 
V.  Jnduatrial  Exhibition  Association  of  To- 
ronto, 21  Occ.  N.  203,  368,  1  O.  L.  R.  319, 
2  O.  L.  R.  62. 

Playias  Dans^rons  Game  on  Hiffh- 
ymLj — Infant — Ck)ntributory  negligence.  Co- 
bum  V.  Hardnoick,  1  O.  W.  R.  733. 

Promluorj  Kote  —  Agent  of  Bank  — 
Neglect  to  Take  in  Proper  Form  —  Subse- 
quent Material  Alteration — Loss  of  Remedy 
on  Note — Damages.]  —  The  defendant,  the 
plaintiffs'  agent  at  a  branch,  accepted  a  pro- 
missory note,  not  expressed  to  be  joint  and 
several^  as  security  for  an  advance,  instead 
of  a  jomt  and  several  one,  although  expressly 
instructed  to  require  the  latter.  Shortly 
afterwards  he  discovered  the  mistake,  and, 
at  the  suggestion  of  one  of  the  makers  of 
the  note,  he  inserted  the  words  "jointly  and 
severally,*'  on  the  understanding  that  the  al- 
teration was  to  be  initialled  by  all  the  makers. 
This,  however,  was  not  done,  and,  after  con- 
sultation with  the  plaintiffs*  solicitor,  the  in- 
serted words  were  crossed  out  by  the  de- 
fendant. In  the  result  the  bank  were  held 
to  have  lost  their  remedy  on  the  note  on  the 
ground  of  material  alteration.  The  bank  then 
brought  this  action  against  the  defendant  for 
damages  for  negligence: — Held,  Osier,  J.A., 
dissenting,  that  the  form  of  the  note  as  taken 
was  to  all  intents  and  purposes  as  valid  as 
if  made  jointly  and  severally,  and  therefore 
in  this  regard  only  nominal  damages  could 
be  recoverable.  The  defendant,  also,  was  not 
liable  in  damages  for  the  consequences  of  his 
subsequent  acts.  What  he  did  was  done  in 
good  faith,  and  in  ignorance  of  the  legal  con- 
sequences. The  defendant  exercised  reason- 
able care  and  diligence,  in  all  the  circum- 
stances of  the  case,  and  the  mere  fact  that 
his  judgment  was  mistaken,  and  his  acts  pre- 
judicial to  the  plaintiffs,  was  not  enough  to 
render  him  liable.  Judgment  of  Meredith, 
CJ,t  awarding  the  plaintiffs  nominal  dam- 
ages with  costs  on  the  appropriate  scale  and 
a  set-off  of  costs  to  the  defendant,  affirmed. 
Banque  Provinciale  du  Canada  v.  Charbon- 
neau,  23  Occ.  N.  236,  6  O.  L.  R.  302,  2  O. 
W.  R.  558. 

Rail^raya  —  Injury  to  Licensee — License 
— Master  and  Servant  —  Damages  —  New 
Trial.] — The  plaintiff's  son  was  given  leave 
by  a  yardmaster  of  the  defendants  to  learn 
in  the  railway  yard  the  duties  of  car  checker, 
with  the  expectation  that  if  he  became  com- 
petent he  would  be  taken  into  the  employ- 
ment of  the  defendants  in  that  capacity,  and 
he  was  free  to  devote  as  much  or  as  little 
time  to  acquiring  the  necessary  knowledge 
as  he  saw  fit.  While  he  was  in  the  railway 
yard  a  few  days  after  this  permission  had 
been  given,  he  was  killed  by  an  engine  of 
the  defendants,  which  was  running  through 
the  i'ailwa;|(r  yard  without  the  bell  being  rung, 
though  the'  rules  of  the  defendants  required 
this  to  be  done: — Held,  that  the  deceased 
was  a  licensee,  and  not  a  trespasser;  that  the 


defendants  were  bound  to  exercise  reasonable 
care  for  his  protection;  and  that  the  omis- 
sion to  give  the  warning  was  negligence 
which  made  them  liable  in  damages  for  his 
death.  The  Court,  being  of  opinion,  how- 
ever, that  damages  of  $3,000  allowed  by  the 
jury  were  excessive,  ordered  that  there  should 
be  a  new  trial  unless  the  plaintiff  should 
consent  to  accept  $1,500.  Collier  v.  Michi- 
gan Central  R,  W.  Co.,  1  Occ.  N.  16,  27  A. 
R.  630. 

Sliip — Dangerous  Condition Cause  of 

Death — Evidence — Onus  of  Proof.]  —  In  an 
action  to  recover  damages  for  death  caused 
by  alleged  negligence,  the  onus  is  on  the 
plaintiff  to  prove  not  only  that  the  defendant 
was  guilty  of  actionable  negligence^  but  also, 
either  directly  or  by  reasonable  inference, 
that  such  negligence  was  the  cause  of  the 
death.  Where,  therefore,  a  man  employed 
on  the  defendant's  tue  was  drowned,  and  it 
was  shewn  that  wood  had  been  piled  upon 
the  tug's  deck  in  such  a  way  as  to  make  it 
dangerous  to  pass  along  the  deck,  but  it  was 
also  shewn  that  there  was  a  safe  passage-way 
on  a  scow  lashed  to  the  tug,  and  there  was 
no  evidence  whatever  as  to  the  manner  of  the 
accident,  the  action  was  dismissed.  Young 
V.  Owen  Sound  Dredge  and  Construction  Co., 
21  Occ.  N.  15,  27  A.  R.  649. 

Street  Railway  —  Electric  shock — ^Fall 
from  car — Damages— Mental  shock — Evidence 
— Improper  admission — ^Excessive  damages- 
New  Trial — Costs.  Lewis  v.  Toronto  R,  W. 
Co.,  6  O.  W.  R.  1029. 

Street  Railways  —  Accident  to  Person 
Crossing  Track — Contributory  Negligence  — 
Jury — Trial — Form  of  Questions.]  —  When 
contributory  negligence  is  set  up  in  an  action 
to  recover  damages  for  negligence,  which  is 
being  tried  before  a  jurjr,  the  plaintiff  is  en- 
titled to  a  clear  and  distinct  finding  upon  the 
point.  In  an  action  against  a  street  rail- 
way company  to  recover  damages,  the  jury, 
after  finding  in  answer  to  questions  that  the 
defendants  were  guilty  of  negligence,  in  run- 
ning at  too  high  a  rate  of  speed,  not  properly 
sounding  the  gong,  and  not  having  the  car 
under  proper  control,  and  that  the  plaintiff's 
injury  was  caused  by  this  negligence,  said, 
in  answer  to  further  questions,  that  the 
plaintiff  was  guilty  of  contributory  negligence 
in  not  using  more  caution  in  crossmg  the 
railway  tracks: — ^Held,  that  this  answer  was 
ambiguous  and  unsatisfactory,  and,  in  view 
of  the  previous  distinct  answers,  not  fairly 
to  be  treated  as  a  finding  of  cox^tributory 
negligence.  Per  Osier,  J.A. — Instead  of  put- 
ting in  such  cases  the  question,  "Was  the 
plaintiff  guilty  of  contributory  negligence?" 
involving,  as  it  does,  both  the  fact  and  the 
law,  it  would  be  better  to  ask,  "Could  the 
plaintiff  by  the  exercise  of  reasonable  care 
have  avoided  the  injury?*'  and  to  provide  for 
the  case  of  an  affirmative  answer  by  the  fur- 
ther question,  "If  so,  in  what  respect  do  you 
think  the  plaintiff  omitted  to  take  reasonable 
care?"  Brown  v.  London  Street  R.  W,  Co,, 
21  Occ.  N.  369.  2  O.  L.  R.  53. 

flMreet  Railways — Collision  with  Vehicle 
— Motorman.] — The  motorman  of  an  electric 
car  is  not  necessarily  guilty  of  negligence  be- 
cause he  does  not  at  once  stop  the  car  at  the 
first  notice  that  a  horse  is  being  frightened 
either  at  the  car  or  at  something  else.    All 
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that  can  be  expected  is  that  the  motoiman 
shall  proceed  carefully,  and  it  is  in  each  case 
a  question  whether  that  has  been  done.  Upon 
the  facts  of  this  case,  the  majority  of  the 
Court  held  that  there  was  no  evidence  to 
justify  a  finding  of  negligence,  and  set  aside 
a  judgment  in  the  plaintiff's  favour.  Robin- 
son V.  Toronto  R,  W,  Co.,  21  Occ.  N.  370, 
2  O.  L.  R.  18. 

flMreet  Railways  —  Contributory  negli- 
gence— Collision  between  electric  car  and  an- 
other vehicle — Findings  of  jury — New  trial. 
Liddiard  v.  Toronto  R.  W,  Co,,  2  O.  W.  R. 
145,  3  O.  W.  R.  862. 

Treapas«ar  —  Licensee — Master  and  Ser- 
vant— Liability  of  Master  for  Acts  of  Ser- 
vant— Course  of  Employment.] — A  trespasser 
or  bare  licensee  injured  through  negligence 
may  maintain  an  action.  The  workmen  of 
a  contractor  for  tearing  down  portions  of  a 
building,  in  order  to  make  alterations,  turned 
on  a  water  tap  in  a  room  where  they  were 
working,  and  neglected  to  turn  it  off,  whereby 
goods  in  the  store  below  were  damaged  by 
water: — Held,  Davies  and  Nesbitt,  J  J.,  dis- 
senting, that  the  act  of  the  workmen  was 
done  in  the  course  of  their  employment;  that 
it  was  negligent;  that  their  employer  was 
liable ;  and  that  the  owner  of  the  goods  could 
recover  damages,  though  he  was  in  posses- 
sion merely  as  an  overholding  tenant  who 
had  not  been  ejected.  Sievert  v.  Brookfieldj 
25  Occ.  N.  53.  35  S.  C.  R.  494. 

Unsafe  Premises  —  Accident  to  Visitor 
— Liability  of  Oicner — Landlord  and  Tenant 
— Sub-letting  without  Leave — Damages — In- 
crease on  Appeal — Costs.]  —  It  is  negligent 
for  the  owner  of  property  to  leave  an  un- 
protected excavation  in  an  open  passage  lead- 
ing from  the  street  to  the  rear  of  his  build- 
ings, and  used  by  his  tenants  and  those  hav- 
ing business  with  them,  and  he  is  responsible 
in  damages  for  an  accident  occurring  in  con- 
sequence of  such  unprotected  excavation.  The 
fact  that  the  person  injured  was  visiting  her 
son,  a  sub-tenant,  who  had  leased  from  a 
tenant  notwithstanding  a  clause  in  the  lease 
of  the  latter  prohibiting  sub-letting,  does  not 
affect  the  responsibility  of  the  owner  for 
negligence  in  permitting  the  passage  to  be  in 
an  unsafe  condition.  Where  the  award  of 
damages  and  costs  by  the  first  Court  appears 
to  be  inadequate  and  unjust,  the  Court  of 
King's  Bench  will,  on  appeal  of  the  plaintiff, 
reform  the  judgment  in  this  respect,  and  in- 
crease the  award  to  a  reasonable  extent,  and 
will,  moreover,  reform  the  judgment  as  to 
costs ;  e.g.,  where  a  woman  had  her  leg  broken 
by  falling  into  an  unprotected  excavation, 
and  was  crippled  and  incapacitated  for  work, 
and  the  first  Court  awarded  only  $50  dam- 
ages, without  costs  of  plaintiff's  enqu^te,  the 
appellate  Court  increased  the  indemnity  to 
$200.  with  costs  of  suit.  Vachon  v.  Durand, 
Q.  R.  13  K.  B.  372. 

Unsafe  Pren&ises  —  Invitation  —  Vn- 
ffuarded  Hole  in  Floor  —  Absence  of  Warn- 
ing— "Notice  of  Danger.]  —  The  plaintiff,  a 
contractor  for  constructing  and  repairing 
roofs,  came  to  the  defendants'  premises  on 
their  invitation  to  examine  the  roof  and  give 
an  estimate  of  the  cost  of  certain  repairs  to 
it.  There  was  a  cupola  on  the  roof,  from 
which  it  could  be  examined.  This  cupola 
was  reached  by  a  ladder  going  up  through 
a  hole  in  the  roof.     It  had  two  windows  and 


(  was  well  lighted.  There  was  also  another 
hole  in  the  floor  of  the  cupola,  which  was 
there  for  the  purpose  of  furnishing  light  to 
the  floor  below  and  was  unguarded.  The 
plaintiff  in  broad  daylight  ascended  to  the 
cupola,  accompanied  by  the  defendants'  fore- 
man, for  the  purpose  of  examining  the  roof, 
and,  after  looking  through  one  of  the  win- 
dows, he  stepped  backwards  and  fell  through 
the  last  mentioned  hole  to  the  floor  below 
and  was  injured: — Held,  that  there  was  no 
evidence  of  negligence  on  defendants'  paiT  to 
go  to  a  jurv,  and  that  the  plaintiff  was  pro- 
perly .nonsuited.  Johnson  v.  Ramberg,  51  N. 
W.  Rep.  1043,  followed.  Indermaur  v.  Da- 
vies,  L.  R.  1  C.  P.  274,  distinguished :— Held, 
also,  that,  as  the  danger  was  obvious,  there 
was  no  duty  on  the  part  of  the  defendants' 
foreman,  although  he  was  present,  to  warn 
the  plaintiff  of  it.  Fonseca  v.  Lake  of  the 
Woods  MUling  Co.,  15  Man.  L.  R.  413,  1  W. 
L.  R.  553. 

Vehicle  Driven  by  Polioeauut — Injury 
to  Foot-passenger — Liability  of  Police  Com- 
missioners.] —  A  constable  in  charge  of  a 
patrol  waggon  is  not  a  servant  of  a  board  of 
commissioners  of  police  constituted  under  s. 
481  of  the  Municipal  Act,  R.  S.  O.  1887  c. 
223,  as  amended  bv  62  V.  c  26,  s.  28,  so  as 
to  make  them  liaole  for  his  negligence  in 
performance  of  his  duties,  whereby  a  person 
walking  in  the  street  was  knocked  down  and 
injured.  Winterbottom  y.  London  Police 
Commissioners,  21  Occ.  N.  260,  431,  1  O.  L. 
R.  549,  2  O.  L.  R.  105. 


HEGOTIABIE  INSTBTTMENTS. 

See  "Bills  of  E>xchange  and  Pbohissobt 

Notes. 


NEWTBIAL. 

Absence  of  Material  'Witness — Taking 
chances  at  trial.  McLellan  v.  Hovey,  1  O.  W. 
R.  215,  707. 

Decree  of  Appellate  Court — Reasons 
for  Judgment.] — ^B.,  a  passenger  on  a  railway 
train,  was  thrice  assaulted  by  a  fellow-passen- 
ger during  the  passage.  The  conductor  was 
informed  of  the  first  assault  immediately  after 
it  occurred,  and  also  of  the  second,  but  took 
no  steps  to  protect  B.  In  an  action  against 
the  railway  company  B.  recovered  damages 
assessed  generally,  for  the  injuries  complained 
of.  The  verdict  was  maintained  by  the  Court 
of  Appeal,  but  the  Supreme  Court  of  Canada 
ordered  a  new  trial  unless  B.  would  consent 
to  his  damages  being  reduced  (34  S.  C.  R. 
74).  In  the  reasons  given  for  the  last  men- 
tioned judgment  it  was  held  that  damages 
could  be  recovered  for  the  third  assault  only, 
but  the  judgment  a^  entered  by  the  Registrar 
stated  that  the  Court  ordered  the  reversal  of 
the  judgment  appealed  from  and  a  new  trial 
unless  the  plaintiff  accepted  the  reduced 
amount  of  damages.  Such  amount  having  been 
refused,  a  new  trial"  was  had,  on  which  B. 
again  obtained  a  verdict,  the  damages  being 
apportioned  between  the  sceond  and  third 
assault.  On  appeal  to  the  Supreme  Court  of 
Canada  from  the  judgment  of  the  Court  of 
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Appeal  maintaining  this  verdict: — Held,  Tas- 
chereau,  CJ.C,  and  Davies,  J.,  dissenting, 
that,  as  the  decree  was  in  accordance  with  the 
judgment  pronounced  by  the  Court  when  the 
decision  was  given,  and  as  it  left  the  whole 
case'  open  on  the  second  trial,  the  jury  were 
free  to  give  damages  for  the  second  assault, 
and  their  verdict  should .  not  be  disturbed. 
Blain  v.  Canadian  Pacific  R.  W,  Co.,  25  CkK!. 
N.  107 ;  Canadian  Pacific  R,  W.  Co.,  v.  Blain, 
36  S.  C.  R.  159. 

DiseoTery  of  Freak  ETldeaoe  ] — The 

circumstances  under  which  a  new  trial  will 
be  granted  or  refused  on  the  ground  of  the  dis- 
covery of  fresh  evidence,  discussed.  Sewsmith 
V.  Murphy,  1  Terr.  L.  R.  311. 

DiTlaional  Court  Setting  Aside  Non- 
suit and  IHreotiuK  New  Trial — ^Appeal — 
Evidence  for  jury — Negligent  setting  out  fire. 
Pareau  v.  Canadian  Pacific  R.  W.  Co.,  2  O. 
W.  R.  872. 

Findias*  of  Jury — Contrary  to  Evidence 
— Co8t8.] — On  the  trial  of  an  action  for  the 
delivery  up  and  cancelltition  of  an  order  given 
by  the  plaintiff  in  favour  of  the  defendant  D. 
upon  the  defendant  S.,  as  a  means  of  avoiding 
a  threatened  arrest  upon  a  charge  of  having 
^  been  a  participant  in  the  blowing  up  of  the  de- 
fendants' dam,  the  jury,  in  answer  to  several 
questions  submitted  to  them,  negatived  the 
fact  of  plaintiff's  complicity  in  the  offence 
charged,  and  upon  their  finding  a  verdict  was 
entered  for  the  plaintiff.  There  being  strong 
evidence  to  shew  that  the  plaintiff,  although 
not  an  actual  participator  in  the  offence 
charged,  was  conspiring  with,  and  aiding  and 
abetting,  those  by  whom  the  dam  was  blown 
m>;  that  he  received  sums  of  money  from 
people  in  the  neighbourhool  which  was  used 
for  the  purchase  of  dynamite,  to  be  used  in 
blowing  up  the  dam;  and  that,  although  not 
actually  present  at  the  time,  he  was  in  the 
vicinity,  and  knew  all  about  the  intentions  of 
those  by  whom  the  act  was  committed : — Held, 
that  the  findings  must  be  set  aside,  with  costs 
to  be  paid  by  the  plaintiff,  and  a  new  trial 
ordered.  Moore  v.  Dickie,  33  N.  S.  Reps. 
375. 

Ground  for — Defence  not  Availed  of.} — 
If  the  defendant  on  the  trial  of  a  cause 
neglects  to  avail  himself  of  a  defence  of  which 
he  was  apprised,  and  which  he  could  have  then 
made  if  he  had  wished,  it  is  not  open  to  him 
to  move  for  a  new  trial  in  order  to  make  such 
defence.  Kennedy  Island  Mill  Co.  v.  Mc- 
Inerney,  36  N.  B.  Reps.  612. 

Jurisdiotioa  —  Ohjection  not  Taken  ai 
Trial.] — Effect  was  given  to  an  objection  to 
the  Judge's  charge  not  taken  at  the  trial,  and 
a  new  trial  ordered,  but  without  costs.  Waaon 
V.  Douglas,  21  Occ.  N.  521,  1  O.  W.  R.  552. 

Jury — Verdict — Setting  Aside — Powers  of 
Court  in  Banc — yonsuit.] — ^Where  the  Court 
in  banc  set  aside  the  verdict  of  the  jury  in 
favour  of  the  plaintiffs:  —  Held,  that  the 
Court  could  not,  under  any  of  the  Rules  in 
the  King's  Bench  Act,  58  &  59  V.  c.  6,  dismiss 
the  action  or  enter  a  nonsuit  or  verdict  for 
defendants  in  the  face  of  the  verdict  of  the 
jury.  Rules  639,  640,  and  642  discussed. 
Connecticut  Mutual,  &c..  Co.  v,  Moore,  6  App. 
Cas.  644,  and  British  Columbia  Towing,  &c., 
Co.  V.  Sewell,  9  S.  C.  R.  527.  followed.  New 
trial   ordered  without  costs  of  former  trial. 


Costs  of  the  application  to  be  costs  in  the 
cause  to  the  defendants  in  any  event.  David- 
son V.  Htuart,  14  Man.  L.  R.  74. 

^Motion  tov— Misconduct  of  Jurors— Conr 
tradictory  Affidavits  —  Oral  Examination  be- 
fore Court.]— Where  one  of  the  grounds  m 
support  of  a  motion  for  a  new  trial  waa  that 
some  of  the  jury  had  been  tampered  with,  and 
the  charge  included  the  defendant's  attorney, 
an  officer  of  the  Court,  and  a  number  of 
affidavits  very  contradictory  and  of  an  entirely 
irreconcilable  nature  were  read,  under  the 
special  circumstances  of  the  case  an  order  was 
made  that  the  deponents  should  appear  before 
rhe  Court  to  be  examined  viva  voce  touching 
the  matters  in  question.  Wood  v.  Le  Blanc, 
36  N.  B.  Reps.  47. 

Motion  for — Notice  of — Amendment — Ap- 
peal—  Improper  Admission  of  Evidence  — 
Absence  of  Objection  at  Trial— Perverse  Ver- 
dict.] —  An  amendment  was  allowed  to  a 
notice  of  appeal  so  as  to  ask  expressly  for  a 
new  trial,  but  only  on  the  grounds  stated  in 
the  notice  of  appeal.  An  amendment  so  as 
to  set  up  the  ground,  not  stated  in  the 
notice,  of  the  improper  admission  of  evidence 
taken  on  commission  was  refused,  as  it  did 
not  appear  from  the  Judge's  notes  that  objec- 
tion was  made  at  the  trial  though  the  com- 
missioner had  noted  the  objection.  A  new 
trial  on  the  ground  that  the  verdict  was  per- 
verse was  refused.  Edmonton  v.  Thompson,  1 
Terr.  L.  R.  342. 

Motion  for — Practice — Service  of  Notice 
on  Judge.] — See  Lang  v.  Brown,  34  N.  B. 
Reps.  492. 

Order  Direoting — Appeal  from  —  New 
trial  pending  appeal — No  application  to  stay 
—  Judgment.  Webb  v.  Canadian  General 
Electric  Co.,  2  O.  W.  R.  322,  865,  1113. 

Reetrioting  to   Partioular   Issues  — 

Jury.]  —  The  jury  brought  in  findings  upon 
which  the  trial  Judge  was  unable  to  enter 
judgment  for  either  party.  The  plaintiff  asked 
for  a  new  trial  on  some  of  the  issues  not  dis- 
posed of  by  the  jury;  the  defendant  on  all 
the  issues: — Held,  that  there  must  be  a  new 
trial  on  all  the  issues.  This  was  not  a  proper 
case  for  limiting  the  new  trial,  as  the  jury 
might  give  answers  on  the  issues  not  disposed 
of  which  might  be  inconsistent  with  the  find- 
ings of  the  former  jury.  Irvine  v.  Parker, 
24  Occ.  N.  138. 

Staying  Proceedings  —  Appeal  to  Su- 
preme Court  of  Canada  —  Special  Circum- 
stances.]— The  Court  has  power,  in  its  dis- 
cretion, to  stay  the  second  (rial  of  an  action 
pending  an  appeal  to  the  Supreme  Court  of 
Canada  from  the  order  directing  a  second 
trial,  but  the  discretion  should  only  be  exer- 
cised where  special  circumstances  are  shewn 
by  the  applicant.  No  special  circumstances 
being  shewn,  the  decisions  of  the  Master  in 
Chambers,  7  O.  L.  R.  186,  24  Occ.  N.  134,  3 
O.  W.  R.  312,  and  of  a  Judge  on  appeal,  re- 
fusing to  stay  the  trial  of  these  actions,  were 
affirmed.  Hockley  v.  Grand  Trunk  R.  W.  Co., 
Davis  V.  Grand  Trunk  R.  W.  Co.,  24  Occ.  N. 
311,  7  O.  L.  R.  658,  3  O.  W.  R.  663. 

Surprise  —  Affidavits  —  Loss  of  cattle  — 
Bailment — Cause  of  disease  not  assigned  in 
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pleading  or  preliminary  examination.  Mor 
Lenaglian  v.  Hood  (Man.),  1  W.  L.  R.  422, 
25  Dec.  N.  19. 


NEWSPAPEB. 

Bee  Contempt  of  Court — Defamation, 


KEXT  FBIENI). 

See  Costs — Husband  and  Wife — Infant. 


KEXT  OF  Knr. 


See  Will. 


HOLLE  PROSEQUI. 

See  Costs. 


NONFEASANCE. 

See  Municipal  Cobporations. 


NONEEPAIB. 
See  Way. 


NONSUIT. 

See  Courts — Dfamation  —  Malicious  Pro- 
cedure —  Medicine  and  Surgery  — 
Municipal  Corporations — Negligence 
— Pleading — Trusts  and  Trustees. 


NOBTH-WEST  MOUNTED  POLICE. 

Constable  —  Discharge  —  Revocation  — 
Authority  of  Superintendent  —  Desertion  — 
Trial  by  Officers  of  Force  —  Jurisdiction  — 
Prohibition,] — A  constable  in  the  North-West 
Mounted  Police,  whose  term  of  service  would 
expire  in  six  days,  applied  to  the  superinten- 
dent commanding  the  post  for  six  days*  leave 
of  absence.  The  superintendent  approved  of 
the  application,  and  appointed  a  board  to 
verify  and  record  the  service  of  the  constable, 
who  delivered  up  his  kit  and  signed  a  receipt 
in  which  it  was  stated  that  he  had  been  settled 
with  to  the  end  of  his  term  of  service.  The 
board  made  a  favourable  report,  post-dating 
it  six  days,  to  the  ordinary  fonn  of  which 
were  added  the  words,  under  the  head  of 
"Remarks  of  Board  and  Commissioner:" 
"  term  of  service  having  expired  he  is  dis- 
charged." The  pass  for  the  six  days'  leave 
of  absence  was  issued  but  not  delivered  to  the 
constable,  and  a  cheque  for  the  balance  of  his 


pay  was  being  prepared,  when  the  superinten- 
dent revoked  the  pass  and  ordered  the  con- 
stable to  be  notified  that  his  pass  had  been 
revoked,  the  board's  report  cancelled,  and  the 
issue  of  the  cheque  for.  the  balance  of  his  pay 
refused ;  and  he  was  ordered  to  continue  in 
duty  for  the  remaining  six  days  of  his  term 
of  service.  The  constable  refused  to  obey  the 
order  to  continue  on  duty,  and  absented  him- 
self from  bis  quarters  and  duty,  remaining 
absent  without  further  leave.  Proceedings  for 
his  arrest  and  trial  under  a.  18  of  the  Mounted 
Police  Act,  1894,  being  about  to  be  taken, 
a  summons  for  a  writ  of  prohibition  was  taken 
out : — Held,  that  the  pass  was  revocable.  (2> 
That  the  superintendent  had  authority  to  can- 
cel proceedings  of  the  board,  and  that  such 
pass  and  proceedings  having  been  cancelled, 
the  constable  was  still  a  member  of  the  force : 
— Held,  also,  that,  as  the  officers  mentioned  in 
s.  18  of  the  Mounted  Police  Act,  1894,  had 
jurisdiction  to  try  a  constable  on  a  charge  of 
desertion,  and  it  had  not  been  established  that 
they  were  disqualified  by  interest  or  bias, 
the  writ  of  prohibition  should  not  have  been 
granted.    In  re  Nettleship,  4  Terr.  L.  R.  148. 


NOTAET. 

AAdaTlt  —  Foreign  Country.] — Seeing 
that  the  notary  public  mentioned  in  art  30, 
C.  P.,  refers  to  a  ntoary  public  in  Elnj^and, 
an  affidavit  sworn  before  a  notary  public  in 
a  foreign  country,  not  in  England,  cannot  be 
used  in  the  Courts  of  Quebec,  and  will  be 
rejected  on  motion.  Laurendeau  v.  MQntlordj 
7  Q.  P.  R.  37. 

Anthentio  Acts  —  Signatures  —  Conven- 
tional Hypothec] — Notaries  are  appointed  to 
take  all  the  acts  to  which  parties  ought  or 
w^ish  to  give  authenticity,  and  therefore  they 
must  be  present  during  the  whole  of  the 
execution  of  the  Act.  2.  An  act  which  is  not 
signed  in  the  presence  of  a  notary,  or  the 
signature  to  which  is  not  acknowledged  before 
him,  is  not  an  authentic  act,  and  has  not  the 
effect  of  creating  a  conventional  hypothec. 
L&veilU  V.  Kaunts,  4  Q.  P.  R.  358. 

'PuaptM.^Tmki'p— ^Investment  of  Money — Mit- 
appropriation — Liability  of  Partner,]  — The 
members  of  a  firm  of  notaries,  practising  as 
such  in  partnership,  but  also,  by  their  sign, 
business  cards,  and  advertisements,  holding 
themselves  out  as  real  estate,  insurance,  and 
investment  agents,  are  jointly  and  severally 
liable  in  respect  of  their  transactions,  and 
joint  and  several  liability  exists  to  account  for 
a  sum  of  money  which  was  intrusted  to  one 
member  of  the  firm  for  investment,  and,  when 
repaid  by  the  debtor,  was  not  returned  to  the 
owner  thereof.  Baron  v.  Archambault.  Q.  R. 
19  S.  C.  1. 

'Witness  —  Production  of  Draft  Deed  — 
Costs,] — A  notary  when  called  as  a  witness 
may  be  ordered  to  produce  for  inspection  a 
draft  of  an  instrument  prepared  by  him,  and 
cannot  exact,  in  advance,  payment  of  costs 
due  him  for  the  preparation  of  such  draft. 
Sorignct  v.  Henry,  5  Q.  P.  R.  95. 

See  Bills  of  Exchange  and  Pbomissobt 
Notes — Chose  in  Action,  Assignment  of — 
Courts — Deed — Distribution  of  Estates — 
Evidence — Oaths. 
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NOTICE. 

8ee  Attachment  of  Debts — Bankbuptcy 
AND  Insolvency  —  Company  —  Copy- 
bight — Obown  —  Execution  —  Indain 
Lands — Insubance — Land  Titles  Act 
— -Lien — Liquob  License  Act — Mali- 
cious Pbosecution — Masteb  and  Seb- 

VANT — MoBTGAOE — ^MUNICIPAL    COBPOBA- 

TioNs — Municipal  Elections — Paupeb 
—  Pbincipal  and  Agent  —  Reqibtby 
Laws — Tbial — ^Tbusts  and  Tbustees. 


NOTICE  OF  ACCIDENT. 

See   Masteb  and   Sebvant — Way. 


NOTICE  OF  ACTION. 

Bailiff — Sale  of  Goods  under  Execution — 
Public  Officer— Act  of  Omianon.] — A  bailiff 
in  selling  goods  seized  under  an  execution,  is 
fulfilling  public  functions,  and  if  he  is  sued 
for  damages  for  what  he  has  done  in  these 
circumstances,  he  has  a  right  to  the  notice 
mentioned  in  art.  88,  C.  P.  C.  2.  A  public 
officer  has  a  right  to  this  notice  as  well  when 
he  is  sued  for  an  act  of  omission  as  for  an 
act  of  commission.  Dion  v.  Richard,  Q.  R. 
23  S.  C.  403. 

Churoh warden — Puklic  Offioer  —  Money 
Illegally  Spent  —  Damages,] — In  this  action 
the  respondent  was  a  churchwarden,  and, 
therefore,  a  public  officer  within  the  meaning 
of  art.  88,  C.  P.  2.  The  action,  although  it 
claimed  from  the  respondent  the  repayment  of 
certain  sums  which  he  had  illegall;;^  spent  in 
his  capacity  of  churchwarden,  was  in  fact  an 
action  for  damages,  and,  therefore,  the  respon- 
dent had  a  right  to  the  notice  required  by 
art.  88  C.  P.  Default  of  notice  rendered  the 
action  premature.  BHanger  v.  Mercier,  Q. 
R.  12  K.  B.  428. 

Defamation — Summary  DtMmiasal  of  Ac- 
tion,]— There  were  several  defendants  to  the 
action,  and  different  causes  of  action  were 
alleged.  As  against  one  defendant,  a  com- 
pany, the  allegation  was  that  it  had  mali- 
ciously published  and  circulated  a  printed 
newspaper  containing  statements  describing 
the  goods  manufactured  by  the  plaintiffs  as 
inferior,  etc.  A  Judge  in  Chambers  consider- 
ed that  the  action  as  against  the  company  was 
for  libel,  and  dismissed  It  summarily  because 
the  notice  of  action  required  by  s.  6  (2)  of 
R.  S.  O.  1897  c.  68  was  not  given.  A  Divi- 
sional Court  reversed  this  order,  thinking  it 
better  to  have  the  whole  case  disposed  of  at 
the  trial,  and  allowed  the  plaintiffs  to  amend 
if  they  desired  and  the  defendants  to  plead 
the  want  of  notice.  Cfumey  Foundry  Co.  v. 
Emmett  7  O.  L.  R.  604,  3  O.  W.  R.  382,  554, 
630. 

DoadnioB  Constable — Provincial  Gov- 
ernment Detective — Malice — Public  Officer,] — 
A  Government  detective  in  the  province  of 
Quebec,  appointed  tp  that  office  under  an 
order  in  council,  who  is  at  the  same  time  a 
'Dominion  constable,  Jiaving  jurisdiction 
throughout  the  whole  of  Canada,  is  a  public 


officer,  and  has  a  right  to  the  month^s  notice 
mentioned  in  art.  88,  C.  P.,  of  an  action 
against  him  for  damages  on  account  of  some- 
thing done  by  him  in  the  exercise  of  his  pub- 
lic functions,  unless  it  be  alleged  and  proved 
that  he  has  acted  maliciously  and  in  bad 
faith.    McDonad  v.  McVaskill,  5  Q.  P.  R.  266. 

False  Imprisonment — Peace  Officer  — 
Honest  Belief,] — In  an  action  for  false  im- 
iTi<s(;iini(  nt  the  defendant,  acting  as  a  peace 
officer  under  the  Criminal  Code,  is  entitled 
to  notice  of  action  under  s.  976,  if  he  hon- 
estly believed  the  plaintiff  had  committed  a 
felony.  The  bona  tides  of  the  defendant's  be- 
lief is  a  question  of  fact,  and  must  be  sub- 
mitted to  the  jury,  if  any  facts  exist  which 
could  give  rise  to  an  honest  belief.  The  rea- 
sonableness of  the  belief  is  not  material. 
White  V.  Hamm,  36  N.  B.  Reps.  237. 

Iftalicions  Arrest  —  Municipal  Officers.] 
— ^An  action  for  damages  for  unlawfully  en- 
tering a  man*s  house  and  maliciously  arrest- 
ing him,  brought  against  a  municipality 
and  its  constables,  must  be  preceded  by  notice 
of  action  to  the  latter.  MUton  v.  Municipal- 
ity of  Cot4  St.  Paul,  6  Q.  P.  R.  407. 

Police  Olllcer — False  Arrest,] — A  police 
officer,  sued  for  false  arrest,  is  entitled  to 
the  notice  of  action  prescribed  by  art.  88, 
C.  P.,  where  he  made  the  arrest  under  in- 
structions. Lefebvre  v.  ViUage  of  Verdun,  6 
Q.   P.  R.  437. 

School  Commissioner — Public  Officer,] 
— A  school  commissioner  is  a  public  officer, 
who  has  a  right  to  notice  of  action  under 
art.  88,  C.  P..  and  the  absence  of  such 
notice  is  fatal  to  an  action  against  him. 
Carrih-c  v.  Jobin.  5  Q.  P.  R.  305. 

Street  Railway  Company  —  Statute — 
Condition  Precedent,]  —  The  obligation  im- 
posed upon  creditors  of  the  Montreal  Street 
Railway  Company  to  give  notice  of  action, 
as  required  by  the  charter  of  the  company, 
is  not  a  prejudicial  obligation  suspending 
only  the  right  of  action  of  a  plaintiff;  but 
it  is  an  obligation  prejudicial  to  the  right 
of  action  itself,  and  a  creditor  cannot  begin 
an  action  for  damages  without  having  given 
such  a  notice.  Bourguignon  v.  Montreal 
Street  R,  W,  Co.,  6  Q.  P.  R.  232. 

See  Costs — Maucious  Pbosecution — Mas- 
ter AND  SCBTANT. 


NOTICE  OF  APPEAL. 


See  Appeal — Parliamentaby  Elections. 


NOTICE  OF  APPEAKANCE. 


See  Appearance. 


NOTICE  OF  ASSIGNMENT. 

See  Chose  in  Action,  Assignment  op. 


1171  HUISAHCE. 

NOnCE  OF  COMPLAINT. 

iSee  Pabliamemtabt  Elections. 


HOUCE  OF  CONIESTATIOir. 

See  Opposition. 


NOTICE  OF  OBOSS-APPEAL. 

See  Pbivy  Council. 


NOTICE  OF  DEFENCE. 

I 

See  Pleading. 


NOTICE  OF  DEPOSIT. 


See  Pleading. 


NOTICE  OF  DISH0N01TB. 

See  Bills  of  EIxchanoe  and  Pbomissokt 

Notes. 


NOTICE  OF  INJTTBT. 


See  Master   and    Sebvant — ^Way. 


NOTICE  OF  INSCBIPTION. 

Time  for — Demand  of  Aliandonment  — 
Contestation,] — ^The  time  for  giving  notice 
of  inscription  for  hearing  upon  the  merits 
of  a  contestation  of  a  demand  for  an  aban- 
donment, is  regulated  by  art.  34,  C.  P.  Le- 
may  v.  Parizeau,  5  Q.  P.  R.  427. 


NOTICE  OF  MOTION. 

Leare    to    Serre     Sliort    Notioe.]    — 

Where  a  party  applies  for  special  leave  to 
serve  short  notice  of  motion,  he  must  dis- 
tinctly state  to  the  Court  that  the  notice  ap- 
plied for  is  short;  and  the  same  fact  must 
distinctly  appear  on  the  face  of  the  notice 
served  on  the  other  party.  Canadian  Pacific 
R,  W,  Co,  V.  Vancouver,  Westminster,  and 
Yukon  R,  W,  Co,,  24  Occ.  N.  161,  10  B.  C. 
R.  228. 

Statutory  Requirements — Type-written 
Notice,] — The  Court  refused  to  hear  a  mo- 
tion where  the  applicant  had  not  complied 
with  60  V.  c.  24,  s.  366  (N.B.),  by  printing 
his  notice  of  motion,  whiich  was  more  than  5 
folios  in  length.     A  type-written  notice  does 
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not  comply  with  the  statute.  Tiqie  was  given 
to  print  the  notice.  Wilmot  v.  Macpherson, 
36  N.  B.  Heps.  327. 


See  Bamkbuptct  and  Insolvemct  —  Per- 
emption. 


NOTICE  OF  PAYMENT  INTO  COITBT. 


See  Pleading. 


NOTICE  OF  PROTEST. 

See  Bills  of  Exchange  and  Pbohissobt 

Notes. 


NOTICE  OF  BETTTBN. 


See  Opposition. 


NOTICE  OF  SALE. 

See  Opposition. 


NOTICE  OF  TRTATi. 

See  Trial. 


NOTICE  TO  PROCEED. 

'See  Certiorari. 


I.: 


NOTICE  TO  PBODVCE. 

See  Evidence. 


NOTICE  TO  QVIT. 

See  Landlord  and  Tenant. 


NOTICE  TO  STTEETT. 

See   Principal  and   Surety. 


NOVATION. 

See  Chose  in  Action,  Assignment  of 
Contract — Sale  of  Goods. 


NinSANCE. 

Constmotion  of  Avtiflolal  Ponds — In- 
jury to  neighbour's  property — Evidence  of 
damage.  Rupert  v.  Sisley,  153,  2  O.  W.  R." 
153, 
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CoastraotioB  of  Road — fiooding  neigh- 
bouring land  — ^  Damages  —  Injunction  — 
Scale  of  costs — ^Municipal  corporation.  Tay- 
lor V.  Township  of  Collingwood,  3  O.  W.  E. 
368,  553. 


jea — Refusal  to  Accept  Conditional 
Renunciation  —  Costs  on  Appeal  to  Court 
Below  —  Costs  of  EnquSte — Statutory  Powers 
— Neifligence,]  —  In  an  action  for  $15,000 
damages  occasioned  by  a  nuisance  to  neigh- 
bouring property,  the  plaintiff  recovered 
$3,000,  assessed  en  bloc  by  the  trial  Court, 
without  distinguishing  between  special  dam- 
ages suffered  up  to  the  date  of  action  and 
damages  claimed  for  permanent  depreciation 
of  the  property.  Before  any  appeal  was  in- 
stituted, the  plaintiff  filed  a  written  offer 
to  accept  a  reduction  of  $2,690,  persisting 
merely  in  $410  for  special  damages  to  date 
of  action,  with  costs,  and  reserving  the  right 
to  claim  all  subsequent  damag^es,  including 
damages  for  permanent  depreciation,  but  with- 
out admitting  that  the  damages  suffered  up 
to  the  time  of  the  action  did  not  exceed  the 
whole  amount  actually  recovered.  This  offer 
was  refused  by  the  defendants,  as  it  did  not 
affect  the  costs  and  contained  reservations, 
and  an  appeal  was  taken  by  them,  on  which 
the  Court  of  King's  Bench,  in  allowing  the 
appeal,  reduced  the  amount  of  the  judgment 
to  $4i0,  reserved  to  the  plaintiff  the  right 
of  action  for  subsequent  special  damages  and 
damages  for  permanent  depreciation,  and  gave 
full  costs  against  the  appellants,  on  the 
ground  that  they  should  have  accepted  the 
renunciation  filed : — Held  Davies,  J.,  dissent- 
ing, that  the  Court  of  Kmg's  Bench  erred  in 
holding  that  the  defendants  had  no  right  to 
reject  the  conditional  renunciation  and  in 
giving  costs  against  the  appellants;  that  the 
action  should  be  dismissed  as  to  the  $2,590 
wjth  costs,  and  the  reservation  as  to  further 
action  for  depreciation  disallowed;  but  that 
the  judgment  for  $410  with  costs  as  in  an 
action  of  that  class,  with  the  reservation  as 
to  temporary  damages  accruing  since  the  ac^ 
tion,  should  be  affirmed.  As  the  costs  at  the 
enqu^te  were  considerably  increased  on 
account  of  the  large  amount  of  damages 
claimed,  it  was  deemed  advisable,  in  the  cir- 
cumstances, to  order  that  each  party  should 
pay  their  own  costs  thus  incurred: — Held, 
also,  that,  although  the  nuisance  complained 
of  was  caused  by  the  defendants  acting  un- 
der rights  secured  to  them  by  special  statute, 
yet,  as  there  was  negligence  found  against 
them  with  evidence  sufficient  to  support  that 
finding,  the  maxim  sic  utere  tuo  ut  alienum 
non  Icedas  applied,  and  that  the  powers  grant- 
ed by  their  special  charter  did  not  excuse  them 
from  liability.  Canadian  Pacific  R.  W.  Co. 
V.  Roy,  [1902]  A.  C.  220,  referred  to. 
Montreal  Water  and  Power  Co,  v.  Davie.. 
25  Occ.  N.  5,  35  S.  C.  R.  255. 

Ditoli  Orerflowing  LaBda  —  Municipal 
corporation  —  Injunction — Damages.  Wool- 
ard  V.  Corporation  of  Bumahyt  (B.C.),  2 
W.  L.  R.  402. 

Drain  —  Discharge  of  Hot  Water  and 
Steam  into — LiabUity.] — The  defendants  con- 
nected a  drain  leading  from  their  premises 
with  a  private  drain  constructed  by  the  plain- 
tiff. Hot  water  and  steam,  originating  on 
the  defendants*  premises  and  passing  into 
their  drain,  flowed  back  through  the  plain- 
tiff's drain,  and  overflowed  his  cellar,  and 
filled  his  house  with  steam: — Held,  following 


Fuller  V.  Pearson,  23  N.  S.  Reps.  263,  21  S. 
C.  R.  337,  that  the  defendants  were  responsi- 
ble in  damages.  Andrews  v.  Cape  Breton 
Electric  Co,,  37  N.  S.  Reps.  105. 

Eleotiio  Idclit  Company  —  Works  — 
Yihration  —  Injury  to  Adjoining  Property — 
Injunction — Damages  —  Powers  of  Company 
— Alienation  of  Land  —  Private  Act  of  In- 
corporation,1 — Judgment  of  Street,  J.,  2  O. 
L.  R.  240,  21  Occ.  N.  440,  affirmed.  Hop- 
kin  V.  Hamilton  Electric  Light  and  Cataract 
Power  Co.,  22  Occ.  N.  284,  4  O.  L.  R.  258, 
1  O.   W.  R.  486. 

Electric  Power  Con&paay — Authoriza- 
tion hy  Legislature — Injury  to  "Neighbouring 
Properties  —  Vibration.]  —  The  fact  that  a 
company  has  been  authorized  by  the  legis- 
lature to  carry  on  a  certain  manufacture 
does  not  render  it  free  from  the  legal  obli- 
gation to  repair  the  injury  which  the  carry- 
ing on  causes  to  the  neighbouring  properties. 
Canadian  Pacific  R.  W.  Co.  v.  Roy,  Q.  H. 
9  Q.  B.  551,  followed.  2.  When  the  carrying 
on  of  a  manufacture,  even  in  a  manufactur- 
ing centre,  causes  to  the  neighbouring  proper- 
ties an  injury  which  goes  bieyond  the  ordin- 
ary disadvantages  of  the  neighbourhood — for 
example,  by  the  vibration  caused  by  powerful 
machines  and  by  the  smoke  charged  with  soot 
which  escapes  from  the  furnaces — the  per- 
son carrying  on  such  manufacttire  is  bound  to 
make  comi)ensation  '(for  the  injury.  Mon- 
treal Street  R.  W.  Co,  v.  Oareau,  21  Occ.  N. 
128,  Q.  R.  10  K.  B.  417. 

Electric  Power  Company — Erection  of 
Power  House — Injury  to  Land  Adjoining  — 
Vibration  —  Injunction — Damages,]  —  An 
electric  power  company  by  the  working  of 
their  engines  caused  so  much  vibration  in  the 
land  adjoining  that  on  which  the  paintiff*s 
house  was  built  as  to  render  it  at  times 
almost  uninhabitable,  though  no  actual  struc- 
tural injury  was  shewn  to  have  taken  place. 
The  company  was  incorporated  under  the 
Ontario  Companies  Act,  for  the  purpose  of 
manufacturing,  etc.,  electric  power,  and  to 
purchase  and  hold  lands  to  be  used  in  'the 
business,  with  authority  under  R.  S.  O.  c. 
200,  8.  3,  to  construct,  maintain,  complete, 
and  operate  works  for  the  production,  etc., 
of  electricity.  But  the  company  had  no  com- 
pulsory power  to  take  lands;  and  no  oppor- 
tunity had  been  afforded  the  plaintiff,  as 
there  would  have  been  in  such  case,  of  ob- 
jecting to  the  location  of  their  works,  etc. 
Moreover,  the  company  were  under  no  com- 
pulsion to  exercise  their  powers,  nor  was 
any  compensation  provided,  under  the  statutes 
relating  to  them,  for  any  injury  done  by  such 
exercise : — Held,  that  the  company  were  en- 
titled only  to  exercise  their  powers  in  such 
a  way  as  not  to  create  a  nuisance,  and  the 
plaintiff  was  entitled  to  an  injunction  and  a 
reference  as  to  damages.  2.  Although  the 
defendants  had  by  their  private  Act  incor- 
porated therein  certain  sections  of  the  On- 
tario Railway  Act.  relating  to  expropriation, 
they  were  not  entitled  to  protection,  because 
no  map  or  book  of  reference  had  been  de- 
posited. Hopkin  v.  Hamilton  Electric  Light 
and  Cataract  Power  Co,,  21  Occ.  N.  440,  2 
O.  L.  R.  240. 

Electric  Railway  —  Vibration,  Smoke, 
and  Noise — Injury  to  Adjoining  Property  — 
Evidence — Assessment  of  Damages — Reversal 
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on  Questions  of  Fact  —  Appeal.]  —  Notwith- 
standing the  privileges  conferred  upon  an  elec- 
tric street  railway  company  for  the  construc- 
tion and  operation  of  an  electric  tramway  upon 
the  public  thoroughfares  of  a  city  by  its  Act 
of  incorporation,  the  company  is  responsible 
in  damages  to  the  owners  of  property  ad- 
joining its  power  house  for  any  structural 
injuries  caused  by  the  vibrations  produced  by 
its  machinery  and  the  diminution  of  rentals 
and  value  thereby  occasioned.  Drysdale  v. 
Dugas,  26  S.  C.  R.  20,  followed.  In  an  ac- 
tion by  the  owner  of  adjoining  property  for 
damages  thus  caused,  the  evidence  was  con- 
tradictory, and  the  Courts  below  gave  effect 
to  the  testimony  of  scientific  witnesses  in  pre- 
ference to  that  of  persons  acquainted  with  the 
locality: — Held,  l^schereau,  J.,  dissenting^ 
that,  notwithstanding  the  concurrent  findings 
of  the  Courts  below,  as  iJie  witnesses  were 
equally  credible,  the  evidence  of  those  who 
spoke  from  personal  knowledge  of  the  facts 
ought  to  have  been  preferred  to  that  of  per- 
sons giving  opinions  based  merely  upon  scien- 
tific observations.  In  reversing  the  judgment 
appealed  from  the  Supreme  Court  deemed 
it  expedient,  in  the  interest  of  both  parties, 
to  assess  damages,  once  for  all,  at  an  amount 
deemed  sufficient  to  indemnify  the  plaintiff 
for  all  injuries,  past,  present,  and  future,  re- 
sulting from  the  nuisance  complained  of, 
should  she  elect  to  accept  the  amount  so  es- 
timated in  fun  satisfaction  thereof;  otherwise 
the  record  to  be  transmitted  to  the  trial  Court 
to  have  the  amount  of  damages  determined. 
Oareau  v.  Montreal  Street  R.  W.  Co.,  22  Occ. 
N.  4,  31  S.  C.  R.  463. 

Ereotion  of  Bnildins — Obstruction  of 
Vieic — Enforcement  of  Fire  By-law  —  /n- 
junction.] — The  plaintiff  by  injunction  sought 
to  prevent  the  completion  of  a  warehouse 
which  the  defendant  was  erecting  on  ground 
leased  by  him  from  a  railway  company,  be- 
ing part  of  their  right  of  way  adjoining  the 
lawn  of  a  property  owned  and  occupied  by 
the  plaintiff  as  a  dwelling  in  the  city  of 
Winnipeg.  On  the  other  side  of  the  right 
of  way  was  a  strip  of  land,  owned  by  the 
defendant,  sloping  down  to  the  Red  river. 
The  warehouse  was  situated  directly  between 
the  plaintiff^s  house  and  the  river  and  would 
obstruct  the  plaintiff's  view  of  the  river. 
It  was  being  constructed  of  wood  in  contra- 
vention of  the  fire  limit  by-law  of  the  city ; — 
Held,  that  the  plaintiff  had  no  right  to  the 
unobstructed  view  of  the  river.  2.  That  the 
plaintiff  had  no  right  to  enforce  the  fire  limit 
by-law  by  injunction,  as  it  was  a  by-law  pass- 
ed for  the  protection  of  the  general  public 
and  providing  for  a  penalty  in  case  of  its  in- 
fringement, and  there  was  no  evidence  to 
shew  that  the  risk  of  fire  to  the  plaintiff's 
property  would  be  specially  increased  by  the 
construction  of  the  warehouse.  Atkinson  v. 
Newcastle,  2  Ex.  D.  441,  followed.  The 
plaintiff  further  urged  that  the  construction 
and  intended  use  of  the  warehouse  would 
create  a  nuisance  to  her.  which  she  was  en- 
titled to  have  prevented  by  an  injunction, 
and  gave  some  evidence  as  to  the  use  by 
tramps  and  others  of  the  vacant  ground  on 
the  side  of  the  warehouse  next  her  property, 
causing  unpleasant  smells,  but  it  was  not 
shewn  that  the  defendant  was  lessee  or  oc- 
cupant of  that  vacant  ground: — Held,  that 
there  was  not  sufficient  evidence  to  entitle 
the  plaintiff  to  an  injunction  on  the  ground 
of  nuisance.  McBean  v.  Wyllie,  22  Occ.  N. 
270,  14  Man.  L.  R.  135. 


Factory — yeighhouring  Offiee  —  Acquiii- 
tion  of  Kights,] — ^A  person  who  rents  an 
office  in  a  buHding  near  an  industrial  estab- 
lishment must  bear  the  inconvenience  which 
results  from  the  normal  exercise  of  the  in- 
dustry, especially  when  the  establishment  ex- 
isted and  carried  on  its  industry  in  the  same 
manner  before  the  construction  of  the  bnild- 
ing  in  which  such  person  has  rented  an  of- 
fice. Jones  V.  McCUary  Mfg.  Co.,  Q.  R.  18 
S.  C.  130. 

Faotory — Noxious  Odours — Municipal  By- 
law— Extra-territorial  Force — Municipal  Cor- 
poration— Right  to  Compel  Abatement. 'i — A 
by-law  of  a  municipal  corporation  imi>06ins 
a  i)enalty  for  sending  out  smoke  and  noxious 
odours,  has  no  force  outside  of  the  limits  of 
the  municipality,  and  such  penalty  cannot  be 
enforced  against  a  person  carrying  on  a  manu- 
facturing business  in  an  adjoining  munici- 
pality ;  but,  in  the  present  case,  the  plaintiffs 
under  s.  34  of  their  charter,  60  V.  c.  66 
(Q),  had  a  right  of  action  to  "prohibit" 
(faire  cesser)  any  person  from  alio  wing 
emanations  of  smoke  or  unwholesome  odours, 
even  when  the  establishments  objected  to  were 
in  adjacent  municipalities,  if  such  munici- 
palities refused  or  neglected  to  abate  the  nuis- 
ances. Town  of  St.  Paul  v.  Coo*.  Q.  R.  22 
S.  C.  488. 

Factory  —  Slaughter-house  —  Injury  to 
Neighbours.]  —  The  plaintiff  purchased  a 
house  in  the  neighibourhood  of  a  tannery 
which  had  been  carried  on  for  many  years 
by  the  defendants*  predecessors  and  himself. 
The  locality  was  also  largely  occupied  by  other 
manufacturing  establishments.  The  plaintiff 
alleged  damage  by  the  smoke,  smell,  and 
moisture  emanating  from  the  defendants*  tan- 
nery. The  odour  was  not  proved  to  be  un- 
sanitary. Other  residents  in  the  immediate 
neighbourhood  testified  that  they  did  not  find 
the  smoke  or  smell  specially  objectionable. 
It  also  appeared  that  the  plaintiff  had  used 
his  own  property  for  years  as  a  slaughter- 
house:— ^Held,  following  Carpentier  v.  Ville 
de  Maisonneuve,  Q.  R.  11  S.  C.  242,  that 
neighbours  are  obliged  to  endure  the  reason- 
able inconveniences  which  result  from  neigh- 
bourhood. These  inconveniences  vary  in  kind 
and  in  extent  according  to  the  circumstances 
of  place,  and  quality  of  the  population,  and 
must  be  reduced  by  the  care  and  prudence  of 
neighbours  to  the  lowest  possible  limit;  but 
under  the  circumstaoices  above  stated  ttxfs 
limit  had  not  been  exceeded  in  the  present 
case,  especially  in  view  of  the  facts  that 
the  locality  was  largely  occupied  by  manu- 
facturing industries,  that  the  defendants*  oc- 
cupancy preceded  that  of  the  plaintiff,  and 
that  the  plaintiff  had  used  hds  own  premises 
as  a  slaughter-house.  Cusson  v.  Galibert,  Q. 
R.  22  S.  C.  493. 

Factory — Smoke.  Vibration,  and  Noise — 
Rights  of  Neighbours — Operation  of  Works — 
Authorization  by  Statute — Damages.'^  —  The 
defendants  operated  a  system  of  waterworks 
for  the  supply  of  water  to  several  munici- 
palities, including  the  town  of  Westmonnt. 
In  this  town,  in  a  neighbourhood  entirely 
residential,  it  constructed  a  pumping  plant, 
operated  first  by  steam,  and  later  by  electri- 
city. The  plaintiff,  proprietor  and  occupant 
of  an  adjoining  property  for  many  years 
before  the  construction  of  the  defendants* 
ivorks,  complained  of  the  smoke,  vibration, 
and   noised   caused   thereby,    more   especially 
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of  vibration  and  noise  since  the  installation 
of  an  electric  motor  plant: — Held,  that  the 
fact  that  the  defendants  were  authorized  by 
their  charter  to  carry  on  the  business  of  sup- 
plying water  and  to  use  steam  and  electri- 
city for  such  purpose,  did  not  exempt  them 
from  the  legal  obligation  of  indemnifying 
neighbouring  proprietors  for  the  damage  oc- 
casioned by  the  operation  of  their  works.  2. 
The  defendants  being  free-  to  select  the  site 
for  their  works,  the  principle  laid  down  by 
the  Privy  Council  in  Canadian  Pacific  R.  W. 
Co.  V.  Roy,  [1902]  A.  C.  220,  with  respect 
to  damage  caused  by  sparks  from  locomotives, 
did  not  apply,  and  defendants  were  responsi- 
ble for  damage  caused  to  neighbours  just  as 
any  manufacturing  firm  incorporated  by  let- 
ters patent  would  be  responsible.  3.  I^r- 
manent  damage,  caused  by  depreciation  of 
value  of  property,  as  well  as  damage  already 
suffered^  may  be  awarded  in  such  case.  Mon^ 
treal  Street  R.  W.  Co.  v.  Gareau.  Q.  R. 
10  K.  B.  417,  followed.  Davte  v.  Montreal 
Water  and  Power  Co.,  Q.  R.  23  S.  C.  141. 

Fonllnc  Watoroovrses  —  Ditch  con- 
structed to  carry  refuse  from  factory — Lia- 
bility of  municipality  —  Trespass  —  Local 
board  of  health.  Donovan  v.  Township  of 
Lochiel,  5  O.  W.  R.  222,  785. 

Hickway — Non-repair  —  Indictment  — 
Abatement — Costs.  Rex  v.  Rural  Municipal' 
ity  of  Portage  la  Prairie  (Man.),  2  W.  L. 
R.  141. 

Htshway  —  Non-repair  —  Remedy  —  Spe- 
cial damage  to  land  owner — Action  —  Claim 
for  damages — Mandamus — Remedy  by  indict- 
ment— Costs,  yohle  V.  Rural  Municipality 
of  Turtle  Mountain  (Man.),  2  W.  L,  R.  144. 

House  Drains — Damage  to  Neighbour's 
Premises,] — The  plaintiff  and  defendants  were 
owners  of  adjoining  buildings.  The  drains 
from  both  ran  to  a  street,  where  they  en- 
tered a  box  drain  constructed  by  the  town. 
The  defendants  allowed  hot  water  and  steam 
to  pass  into  their  drain.  The  hot  water  and 
steam  did  not  pass  away,  but  flowed  back  in- 
to the  plaintiff's  cellar,  and  the  plaintiff  sued 
for  damages  thereby  caused.  The  defendants 
set  up  that  the  damage  was  caused  by  a 
stoppage  in  the  public  drain : — Held,  follow- 
ing Fuller  V.  Pearson,  23  N.  B.  Reps.  263, 
21  S.  C.  R.  337.  and  Humphreys  v.  Cousins, 
L.  R.  2  C.  P.  239,  that  the  plaintiff  was  en- 
titled to  recover.  Andrews  v.  Cape  Breton 
Electric  Co,,  24  Occ.  N.  237. 

InJnry  to  Farm  by  Sewaee — Munici- 
pal  Corporation — Fouling  Natural  Stream — 
Damages,] — The  defendants,  a  municipal  cor- 
poration, were  held  liable  to  the  plaintiffs 
for  damages  sustained  by  reason  of  sewage 
matter  brought  upon  the  plaintiffs'  land  by 
a  creek  which  received  the  outflow  from  a 
sewage  farm  operated  by  the  defendants,  and 
also  for  anthrax  germs  brought  upon  the 
plaintiffs'  land  by  reason  of  the  defendants' 
sewage  system.  The  defendants,  though 
authorized  by  the  Municipal  Act  to  undertake 
and  carry  out  the  works,  were  not  authorized 
to  do  so  in  such  a  way  as  to  cause  a  nuis- 
ance or  to  injure  other  persons.  Having 
given  leave  to  the  tanneries  from  which  the 
anthrax  germs  came  to  connect  with  their 
system  of  sewers,  the  defendants  were  respon- 
sible for  the  result.  Although  they  had  for- 
bidden the  throwing  of  the  refuse  from  which 


the  germs  were  believed  to  come,  into  the 
sewer,  they  were  not  relieved  from  liability, 
because  they  had  the  power,  and  had  not 
exercised  it,  of  enforcing  the  prohibition  by 
stopping  the  connection.  The  elements  of 
damage  in  such  a  case  were  considered,  and 
damages  were  assessed  for  the  loss  of  an 
animal  which  died  from  anthrax,  for  the 
value  of  lands  rendered  worthless  by  anthrax, 
and  interest  thereon,  for  permanent  impair- 
ment of  the  value  of  other  lands,  for  the  value 
of  additional  fencing  to  keep  cattle  from  the 
infected  water,  for  loss  of  pasture,  and  for 
pollution  of  the  air  in  and  about  a  dwelling- 
house.  The  acts  of  the  defendants  having 
had  the  natural  effect  of  giving  rise  to  an 
apprehension  which  had  destroyed  the  value 
of  the  plaintiffs'  property,  the  defendants 
were  held  liable  to  make  the  loss  good.  Weber 
v.  Toicn  of  Berlin,  24  Occ.  N.  371,  8  O.  L. 
R.  302,  3  O.  W.  R.  812. 

iBterim  laJunotioA — Application  before 
Writ  of  Summons  Issued  —  Machinery  — 
Noise  and  Vibration — Statutory  Duty,] — The 
respondents  installed  an  electric  pump,  in 
a  building  belonging  to  them  in  a  strictly 
residential  neighbourhood,  for  the  purpose  or 
supplementing  their  plant  for  pumping  wnter 
to  the  high  level  reservoir  of  the  city.  The 
operation  pf  this  electric  pump  produced 
noise  and  vibration,  which  affected  the  health 
and  comfort  of  the  petitioner's  family  and 
rendered  his  residence  unfit  for  private  occu- 
pation. It  appeared  that  prior  to  the  in- 
stallation of  the  electric  pump,  the  work  of 
pumping  water  to  the  high  level  reservoir  was 
done  wholly  by  '  steam  pumps  without  noise 
or  vibration,  whereas  the  operation  of  the 
electric  pump  caused  both  noise  and  vibra- 
tion over  a  wide  neighbourhoo<).  It  also 
appeared  that,  from  motives  of  economy,  the 
electric  pump  was  to  be  used  during  the 
night  time.  An  interlocutory  injunction  w^as 
prayed  for : — Held,  that  the  existence  of  a 
writ  of  summons  is  not  essential  to  the  pro- 
curement of  an  interlocutory  order  of  in- 
junction. Hart  V.  Rainville,  Q.  R.  15  S.  C. 
17,  followed.  2.  Whether  die  electric  pump 
had  been  accepted  by  the  respondents  from  the 
manufacturer  or  not,  could  not  affect  the 
petitioner's  rights.  3.  A  nuisance,  whether 
public  or  private,  is,  speaking  generally,  cause 
for  an  injunction.  But  with  respect  to  a 
private  nuisance,  the  petitioner  for  redress 
must  suffer  some  special,  direct,  substantial, 
or  irreparable  damage,  over  and  above  the 
general  damage  sustained  by  the  rest  of  the 
public.  4.  A  nuisance  such  as  the  present  is 
ground  for  injunction,  and  for  an  interlocu- 
tory order  as  well,  inasmuch  as  a  denial  of 
this  remedy  would  compel  the  petitioner  and 
other  sufferers  to  resort  to  a  multiplicity  of 
suits,  without  obtaining  the  cessation  of  the 
grievance,  or  adequate  compensation.  5.  The 
statutory  duty  of  the  respondents  to  supply 
citizens  with  water  and  to  provide  water 
for  fire  puriwses,  does  not  affect  the  right 
to  an  injunction  against  a  particular  mode  of 
pumping,  not  shewn  to  be  indispensable,  but 
which,  on  the  contrary,  may  be  replaced  by 
other  methods  of  doing  the  same  work  with- 
out damage  to  neighbours.  Adami  v.  City 
of  Montreal,  Q.  R.  25  S.  C.  1. 

Interim  I]iJiuLotioi& — Tenants  of  Rooma 
in  same  Building — Noise — Reasonable  use  of 
Premises,] — The  defendant  hired  rooms  in  a 
building  in  a  business  part  of  the  city  for 
the  purpose  of  giving  music  lessons,  put  up 
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his  sigiii  and  gave  lessons  on  the  mandolin 
to  over  2U0  pupils  between  the  hours  of  9 
a.m.  and  10  p.m.  On  a  motion  for  an  in- 
junction by  an  occupier  of  rooms  on  the  op- 
posite side  of  the  hall  in  the  same  building, 
who  had  taken  his  rooms  subsequently,  to 
restrain  the  defendant  from  giving  lessons, 
on  the  ground  that  the  noise  was  a  nuisance : 
— Held,  on  the  evidence,  that  the  noise  to 
which  objection  was  taken  was  reasonably 
connected  with  and  incidental  to  the  teach- 
ing; that  the  defendant's  use  of  the  premises 
was  not  an  unreasonable  one;  and  that  to 
offend  against  the  law,  the  teaching  of  music 
in  such  premises  must  be  done  in  a  manner 
which  beyond  fair  controversy  ought  to  be 
regarded  as  unreasonable;  that  an  injunction 
would  break  up  the  defendant's  business,  and 
it  would  be  better  that  the  plaintiff  should 
be  compensated  in  damages  if  he  was  en- 
titled to  recover;  and  the  injunction  was  re- 
fused. Pope  V.  Peate,  24  Occ.  N.  131,  7  O. 
L.   R.  207,  3  O.  W.  R.  243. 

liirery  Stable  —  Neighbouring  dwelling 
houses — ^Business  part  of  the  city — ^Transi- 
tion stage — Parties  —  Action  by  owner  of 
houses — Addition  of  tenants  as  plaintiffs  — 
Injunction  or  damages.  McKengie  v.  Koif- 
ler  (Man.),  1  \V.  L.  R.  290. 

MAoklnery — Continuing  Nuisance  —  Per^ 
manent  Injury — Damages  —  Presoription,] — 
Where  injuries  caused  by  the  operation  of 
machinery  have  resulted  from  the  unskilful 
or  negligent  exercise  of  powers  conferred  by 
public  authorities  and  the  nuisance  thereby 
created  gives  rise  to  a  continuous  series  of 
torts>  the  action  accruing  in  consequence  falls 
within  the  provisions  of  art.  2261,  CO.,  and 
is  prescribed  by  the  lapse  of  two  years  from 
the  date  of  the  occurrence  of  each  successive 
tort.  Wordsworth  v.  Harley,  1  B.  &  Ad. 
391,  Lord  Oakley  v.  Kensington  Canal  Co., 
5  B.  &  Ad.  138,  and  Whitehouse  v.  Fellowes, 
10  C.  B.  N.  S.  765,  referred  to.  In  the 
present  case  the  permanent  character  of  the 
damages  so  caused  could  not  be  assumed  from 
the  manner  in  which  the  works  had  been 
constructed,  and,  as  the  nuisance  might,  at 
any  time,  be  abated  by  the  improvement  of 
the  system  of  operation  or  the  discontinu- 
ance of  the  negligent  acts  complained  of,  pro- 
spective damages  ought  not  to  be  allowed, 
nor  could  the  assessment  in  a  lump  sum  of 
damages  past,  present,  and  future,  in  order 
to  prevent  successive  litigation,  be  justified 
ui)on  grounds  of  equity  or  public  interest. 
Fritz  V.  Hobson,  15  Ch.  D.  452  referred  to. 
Gareau  v.  Montreal  Street  R.  W.  Co.,  31  S. 
C.  R.  463,  distinguished.  Montreal  Street  R. 
W.  Co.  V.  Boudreauy  25  Occ.  N.  124,  36  S. 
C.  R.  329. 

Smoke,  Koiee,  and  Vibration — Neigh- 
houring  Proprietor — Company — Charter  Au- 
thorizing Works — Right  to  Recover — Dam- 
ages— Reduction  on  Appeal.] — The  appellants 
operated  a  system  of  waterworks  for  the  sup- 
ply of  water  to  several  municipalities,  in- 
cluding the  town  of  Westmount.  In  this 
town,  in  a  section  entirely  residential,  the 
appellants  erected  a  pump  station  and  in- 
stalled a  pumping  plant,  operated  for  some 
years  wholly  by  steam,  but  later  chiefly  by 
electricity.  The  respondent,  proprietor  and 
occupier  of  a  property  adjacent  to  the  pump 
station,  for  many  years  before  the  erection 
of  the  appellant*s  works,  claimed  damages 
by  reason  of  the  smoke,  noise,  and  vibration  I 


caused  by  the  operation  of  the  works,  more 
especially  of  noise  and  vibration  since  the 
installation  of  an  electric  ny>tor  plant: — 
Held,  affirming  the  judgment  of  the  Superior 
Court,  Q.  R.  23  S.  C.  141,  that  the  fact  that 
the  appellants  were  authorized  by  their  char^ 
tcr  to  carry  on  the  business  of  supplying 
water,  and  to  use  steam  and  electricity  for 
such  purpose,  did  not  exempt  them  from  the 
legal  obligation  of  indemnifying  neighbour- 
ing proprietors  for  the  damage  occasioned 
by  the  operation  of  their  works.  2.  The  ap- 
pellants being  free  to  select  the  site  for  their 
works,  the  principle  laid  down  by  the  Privy 
Council,  in  Canadian  Pacific  Railway  Co.  v. 
Roy,  [1902]  A.  C.  220,  Q.  R.  12  K.  B.  543, 
with  respect  to  damage  caused  by  the  opera- 
^tion  of  a  railway,  did  not  apply,  and  the 
appellants  were  respoasible  for  the  damage 
caused  to  adjacent  proprietors  by  their  works. 
3.  The  respondents  having  tendered  a  part 
renunciation  of  the  judgment,  as  to  perman- 
ent depreciation  in  the  value  of  her  property, 
the  judgment  of  the  first  Court  was  reduced 
in  appeal  to  the  damages  suffered  by  her 
prior  to  the  institution  of  her  action.  Mon- 
treal Water  and  Power  Co.  v.  Davie,  Q.  R. 
13  K.  B.  448. 

Trespass — RaUtoay  —  Continuing  Dam- 
age.]— ^In  1888  the  defendants  ran  their  line 
through  Britannia  terrace,  a  street  in  Otta- 
wa, in  connection  with  which  they  built  an 
embankment  and  raised  the  level  of  the  street. 
In  1895  the  plaintiffs  becan^  owners  of  land , 
on  that  street,  on  which  they  had  since  car- 
ried on  their  foundry  business.  In  1900  they 
brought  an  action  against  the  defendants, 
alleging  that  the  embankment  was  built  and 
level  raised  unlawfully  and  without  author- 
ity and  claiming  damages  for  the  flooding 
of  their  premises  and  obstruction  ,ito  the 
egi*ess  in  consequence  of  such  work : — Held, 
that  the  trespass  and  nuisance  (if  any)  com- 
plained of  were  committed  in  J.o88,  and  the 
then  owner  of  the  property  might  have 
brought  an  action,  in  which  the  damages 
would  have  been  assessed  once  for  all.  His 
right  of  action  being  barred  by  lapse  of  time 
since  the  plaintiffs*  action  w^as  brought,  the 
latter  could  not  be  maintained.  Chaudi&e 
Machine  Co.  v.  Canada  Atlantic  R^  W,  Co., 
23  Occ.  N.  80,  33  S.  C.  R.  11. 

Vibration,  Smoke,  and  Soot  —  Com- 
pany— Authority  to  Carry  on  Enterprise  — 
Immunity  from  Consequences — Damages.] — 
The  fact  that  a  company  are  authorized  by 
the  legislature  to  carry  on  a  particular  en- 
terprise, does  not  render  them  immune  from 
the  legal  obligation  to  indemnify  neighbouring 
property  owners  against  the  injury  which 
the  carrying  on  of  the  enterprise  has  occa- 
sioned them.  When  the  carrying  on  of  such 
an  enterprise,  even  in  a  manufacturing  dis- 
trict, causes  inconvenience  to  neighbouring 
property  owners,  more  than  is  ordinarily 
suffered  by  them,  for  example,  by  causing 
vibration  by  heavy  machinery  and  by  the  dis- 
charge of  smoke  and  soot  from  furnaces — ^he 
who  carries  on  such  an  enterprise  must  make 
good  the  damage  which  he  has  occasioned. 
Montreal  Street  R.  W.  Co.  v.  Gareau,  31  S. 
C.  R.  463,  followed.  When  such  a  business 
is  of  a  permanent  nature,  the  damages  may 
include  the  amount  of  the  depreciation  of 
neighbouring  property  suffered  by  its  exist- 
ence. When  such  damages  is  uninterrupted 
and  long  continued,  it  is  not  a  case  for  the 
application   of   the   limitation  of   two   years 
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provided  for  by  paragraph  2  of  art.  2261,  CO. 
The  Court  may,  in  the  interest  of  the  parties 
^and  to  prevent  multiplicity  of  actions,  hz 
aehnitely.  as  well  as  tor  the  past  as  the 
future,  the  damages  resulting  from  the  carry- 
ing on  ot  such  business  of  a  permanent  char- 
acter. Boudreau  v.  Montreai  Street  R,  W, 
Co.,  Q.  E.  13  K.  B.  531. 

See   Cbihinai,   Law — Municipal   Cobposa- 
TioNs  —  Railway  and  Railway 

Ck>MPANIlS. 
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See  Husband  and  Wife — ^Mabbiaoe — Ven- 

DOB    AND    PUBCHASEB    —    WBTT    OF 

Summons. 


OATHS. 

Allegilanoe  —  Commissioner  of  Superior 
Court — Public  Officer — Failure  to  take  Oath 
— Effect  on  Proceedings,] — A  commissioner 
of  the  Superior  Court  Is  not  a  public  officer 
within  the  meaning  of  arts.  599  et  seq.,  R. 
S.  Q.,  and  is  not  obliged  to  take  the  oath 
of  allegiance;  and  if  he  were,  his  failure  to 
take  the  oath  would  not  invalidate  proceedings 
signed  by  him.  Lamalice  v.  Electric  Print- 
ing Co.,  4  Q.  P.  R.  266. 

Allesiaaoe — Renewal  of — Commissioners 
— Accession  of  iSorerei^n.]— Qussre,  whether 
the  commissioners  of  the  Superior  Court  for 
the  district  of  Quebec  are  obliged  to  take  the 
oath  of  allegiance  or  to  renew  it  on  the 
accession  of  a  new  sovereign.  Lamalice  v. 
La  Compagnie  d'Imprimerie  Electrique,  4  Q. 
P.   R,  63. 

Mnidolpal  Code  —  Notary,] — Oaths  re- 
quired by  the  Municipal  Code  may  be  taken 
before  a  notary.  Mondoux  v.  County  of 
Yamaska,  Q.  R.  22  S.  C.  148. 

See  Evidence. 


OBSTRVCTINO  DISTBJBSS. 


See  Cbiminal  Law. 


OBSTBTTCTING  PEACE  OFFICEB. 


See  Cbiminal  Law. 


OBSTBTTCTION  OF  HIGHWAT. 


See  Cbiminal  Law. 


OCCITPATION  BENT. 

See  Impbovements. 


OFFICEB  OF  COBPOBATION. 


See  Discovebt — EvibENCE. 


OFFICEBS  OF  MUNICIFALITT. 

See  Municipal  Cobpobatioiys. 


OFFICIAL  ASHnnSTBATOB. 

See  ExECUTOBS  and  Admxnistbatobs. 


OFFICIAL  OVABSIAN. 

See  Devolution  of  Estates  Act. 


OFFICIAL  BEFEBEE. 

See  Refebees  and  Refbbences. 


ONTABIO  ELECTION  ACT. 

See  LiQuoB  Act  of  Ontabio — Penalties  and 

Penal  Actions. 


OPPOSITION. 

AllldaTlt — Attorney  of  Opposant — Frivol- 
ous Opposition,]  —  The  deposition  which 
should  accompany  an  opposition,  pursuant  to 
art.  647,  C.  P.,  may  be  sworn  to  by  the  attor- 
ney of  the  opposant,  if  he  has  a  personal 
knowledge  of  the  facts  alleged.  2.  An  opposi- 
tion will  not  be  dismissed  as  frivolous,  upon 
motion  under  art.  651,  C.  P.,  upon  the  ground 
that  the  price  agreed  upon  for  the  purchase 
of  the  land  in  question  by  the  vendor  of  the 
opposant  is  not  indicated  in  the  opposition 
and  does  not  appear  to  have  been  really  paid. 
Savard  v.  Bertrand,  3  Q.  P.  R.  498. 

AllldaTlt — Denial  of  Unjust  Delay,] — An 
affidavit,  made  in  support  of  an  opposition,  in 
which  it  is  not  stated  "  that  the  opposition  is 
not  made  with  the  object  of  delaying  unjustly 
the  sale,  but  of  obtaining  justice,"  is  insuffi- 
cient and  illegal.  Bourgouin  v.  Pelletier.  Q. 
R.  24  S.  C.  473. 

< 

Amendment — Affidavit,  ] — An  amendment 
to  an  opposition  will  not  be  allowed,  because, 
the  opposition  being  sworn  to,  the  amendment 
would  have  the  effect  of  introducing  into  the 
opposition  a  new  allegation  which  would  not 
be  supported  by  affidavit.  Farand  v.  Emond, 
4  Q.  P.  R.  312. 

Contested  Cause  —  Admission.]  —  An 
opposition  to  a  judgment  cannot  be  main- 
tained where  the  judgment  was  rendered  in  a 
contested  cause,  more  especially  where  it  ap- 
pears from  the  opposition  itself  that  a  part 
at  least  of  the  plaintiflTs  claim  was  well 
founded.  Robertson  v.  Pressor,  3  Q.  P.  R. 
351. 
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Def enee — Time  far  Filinff — Order  of  Judge 
— ResKrisaion,] — An  opposition  to  a  judgment 
is  a  defence  to  the  action,  and  will  be  dis- 
missed upon  inscription  en  droit  if  there  is 
nothing  in  the  affidavit  to  shew  that  the 
opposant  has  been  hindered  from  filing  his 
defence  within  the  proper  time:  Ross  v. 
Dawson,  Mont.  L.  R.  2  S.  C.  3tJl,  2.  The 
leave  of  a  Judge  to  file  an  opposition  to  a 
judgment  is  only  an  order  of  procedure,  and 
is  subject  to  rescission :  Hamilton  v.  Bourassa, 
Q.  R.  5  S.  C.  407.  Martineau  v.  Lacroiw,  3 
g.  r.  R.  432. 

Dismissal — Frivolity — Conditional  Gift.] 
— An  opposition  stating  that  the  effects  seized 
were  given  to  the  opposant  absolutely,  but 
on  condition  that  they  should  be  returned  to 
the  donor  or  his  heirs,  should  the  donee  pre- 
decease without  descendants,  is  frivolous  and 
will  be  dismissed  on  motion.  Fenoglio  v.  Quel- 
lettc,  7  g.  P.  R.  158. 

XUcamlnation  of  Opposant  —  Motion 
for.] — A  motion  merely  for  the  examination 
of  the  opposant,  and  not  seeking  the  dismissal 
of  the  opposition  after  such  examination,  will 
not  be  granted.  Hogue  v.  McConnelly  3  g.  P. 
R.  387.  Cf.  Bouchard  v.  Ouellette,  2  Q,  P. 
R.  253. 

FiTamlnatloB.  of  Opposant  —  Wife  of 
Debtor — Old  Code  of  Procedure,] — The  exam- 
ination of  an  opposant,  being  the  wife  of  the 
debtor  separate,  as  to  property,  may  be  order- 
ed if  the  opposition  makes  no  distinction  be- 
tween the  g<x>ds  which  her  husband  possessed 
at  the  time  of  the  marriage  and  those  which 
have  been  acquired  since.  2.  The  examina- 
tion of  the  opposant  may  be  allowed  upon 
opposition  commenced  under  the  old  Code  of 
Procedure.  Pr^fontaine  v.  Dorvalj  5  g.  P. 
R.  374. 

Hnsband  and  Wife  —  Amendment — Re- 
sicearing,] — An  opposition  to  judgment  made 
by  the  husband  (commun  en  biens)  of  the  de- 
fendant is  regular.  2.  The  opposant  may  add 
an  allegation  to  his  opposition,  by  amendment, 
without  leave  of  the  Judge,  even  after  it  has 
been  sworn  to  and  received  by  the  Judge,  pro- 
vided that  the  amendment  be  also  sworn  to. 
Dion  V.  Dionne,  3  g.  P.  R.  497. 

Interpellation  —  Service  —  Domicil.]  — 
The  Court  will  not  dismiss  upon  motion  an 
opposition  to  a  sale  of  immovables  based 
upon  the  fact  that  the  interpellation  required 
by  art.  705,  C.  P.,  has  been  made  upon  a 
grown-up  person  in  the  family  of  the  debtor, 
without  naming  such  person,  if  it  appears 
that  the  interpellation  was  made  at  the  domi- 
cil of  the  debtor.  Jettd  v.  Diaaulniers,  5  g. 
P.  R.  437. 

Judgment  for  Partition — Sale  hg  Lici- 
iation — Time — Purchaser  at  Sheriff^s  Sale — 
Sheriff — Execution — Irregularity.] — 1.  A  pro- 
ceeding by  which  a  party  opposes  judgments 
declaring  the  parties  to  an  action  for  parti- 
tion, proprietors  of  a  certain  immovable  pro- 
perty, and  ordering  the  same  to  be  sold  by 
licitation.  alleging  that  he  is  the  owner  of  the 
undivided  half  said  to  belong  to  the  defendant, 
and  that  the  plaintiff's  half  is  now  under 
seizure  at  the  instance  of  one  of  his  judgment 
creditors,  is  a  tierce-opposition,  and  is  not 
subject  to  the  delay  fixed  by  art.  1050,  C.  P. 
2.  A  purchaser  of  part  of  an  immovable,  at 
sheriff^s  sale,  becomes  proprietor  thereof,  by 


the  fact  of  the  adjudication,  and  may  oppose 
judgments  rendered  in  an  action  for  partition 
of  that  immovable,  to  which  he  is  not  a  party, 
although  at  the  time  of  the  institution  of  the 
action,  he  had  not  paid  the  purchase  price, 
and  was  not  registered  as  owner.  3.  JUthough 
the  writ  of  execution  had  been  returned  into 
Court  by  the  sheriffj  and  was  not  re-issued  to 
him,  a  deed  given  by  him  to  the  purchaser, 
upon  payment  of  the  price,  will  not  be  set 
aside  as  irregular,  especially  if  the  party  in- 
voking such  irregularity  shew^s  no  interest  in 
doing  so.  4.  A  tierce-opposition  need  not  at- 
tack the  legality  of  the  proceedings  which  led 
to  the  judgment  complained  of.  Stanhridge 
V.  Stanhridge,  5  g.  P.  R.  140. 

Motion  to  Be^eot — Examination  of  Oppo- 
sant— Cross-examination.]  —  Counsel  for  the 
opposant  may  cross-question  the  latter  on  an 
examination  had  after  the  launching  of  a  mo- 
tion under  art.  651,  C.  P.,  to  strike  out  the 
opposition.  Renaud  v.  Vaillancourt,  7  g.  P. 
R.  30. 

Notloe  of  Contestation— Ft/ifii;  of  Copy 
Only,] — A  notice  of  contestation  on  opposi- 
tion will  not  be  set  aside  because^  at  the  time 
of  service  only  a  copy  of  the  opposition  was 
filed,  the  original  having  since  been  filed. 
Leclaire  v.  Payette,  7  g.  P.  R.  44. 

Notice  of  Contesting — Neglect  to  File — 
Irregularity — Motion.] — ^A  party  cannot  by 
motion  ask  to  have  a  proceeding  in  an  action 
set  aside,  the  proceedings  in  this  case  being  a 
notice  of  contesting  an  opposition,  served  but 
not  filed :  the  only  proper  motion  would  be  one 
for  dismissal.  Fortin  v.  Drouin,  5  g.  P.  R. 
282. 

Kotlee  of  Sale — Guardian.] — An  opposi- 
tion k  fin  d'annuler  based  upon  the  want  of 
notice  of  sale  to  a  guardian  will  not  be  dis- 
missed upon  motion  as  frivolous.  Idler  v. 
Lanthier,  5  g.  P.  R.  294. 

Notloe  to  Contestants — Time — Return — 
Service,] — The  opposant  on  the  11th  August 
served  on  the  plaintiff  and  others  a  notice 
that  his  opposition  had  been  returned  into 
Court  and  that  if  they  wished  to  contest  it 
they  must  do  so  within  12  days  of  the  ser- 
vice of  this  notice.  At  the  time  of  the  service 
the  opposition  had  not  been  returned,  and  was 
not  until  the  29th  August.  On  motion  of  the 
plaintiff  the  notice  was  set  aside.  Chateyer 
V.  Warnecke,  6  g,  P.  R.  421. 

Opposition  a  Fin  D'annnler -^  FrtVo- 

lous  Chround — Delay,] — An  opposition  k  fin 
d'annuler,  alleging  that  the  defendant-opposant 
does  not  bear  the  name  under  which  he  is 
sued,  will  be  dismissed  upon  motion  as  being 
made  with  the  object  of  unjustly  delaying  the 
sale  of  the  goods  seised.  Masson  v.  TcUter, 
5  g.  P.  R.  411. 

Opposition    a    Fin    de    Conserver  — 

Affi^vit — Proof — Time.]  —  When  an  opposi- 
tion k  fin  de  conserver  is  filed  without  an 
affidavit  and  without  proof,  the  opposant  will 
be  ordered  to  make  proof  of  such  opposition 
within  a  time  to  be  fixed  by  the  Court. 
Poirier  v.  Stadacona  W,  L.  and  P.  Co,,  5  g^ 
P.  R.  409. 

Oral  Agreement — Previous  Writing — No 
Admission  of.] — ^There  is  no  ground  for  dis- 
missing upon  motion  an  opposition  based  upoi» 
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an  oral  agreement,  when  it  is  alleged  in  sup- 
port of  the  motion  that  a  writing  previous  to 
the  agreement  exists,  and  that  writing  is  not 
admitted  by  the  opposite  party.  Trust  and 
Loan  Co.  v.  Bourgouin,  6  Q.  P.  R.  31. 

Retura — Notice — Contestation — Time,]  — 
The  notice  given  by  an  opposant  to  the  plain- 
tiff that  the  opposition  is  returned  and  that  it 
should  be  contested  within  12  days  from  the 
service  of  the  notice^  will  be  set  aside  upon 
motion  if,  at  the  time  of  such  notice  the 
opposition  has  not  in  fact  been  returned. 
Labelle  v.  Hyde,  5  Q.  P.  R.  406. 

Sale  of  I<and  —  Description  —  Error  — 
Particulars,] — An  opposition  to  a  sale  of  im- 
movables, which  alleges  simply  that  they  are 
erroneously  described,  without  saying  in  what 
respect  the  description  is  erroneous,  is  frivo- 
lous, and  will  be  dismissed  on  motion. 
PhiUips  V.  8t,  Jean,  3  Q.  P.  R.  440. 

Sale  of  Land — Opposition  to  Secure  Ser- 
vitude— Wau — Plan — Registry  Laws,] — The 
F.  estate  sold  to  T.  two  blocks  of  land,  for 
$35,945,  part  of  which  T.  paid  in  cash,  and 
the  vendor  retained  a  bailleur  de  fonds  claim 
for  the  balance, — the  hypothec  being  restricted 
to  fifty  cents  per  foot  of  the  land  so  sold.  T. 
caused  to  be  made  and  registered  a  plan  sub- 
dividing the  two  blocks  of  land  into  building 
lots,  and  also  indicating  the  proposed  exten- 
sion of  a  street,  and  of  two  lanes,  through 
the  land.  These  building  lots  he  subsequently 
sold  to  various  persons,  granting  them  a  ser- 
vitude of  right  of  passage  over  the  projected 
street  extension  and  over  the  lanes.  H.  pur- 
chased the  bailleur  de  fonds  claim  from  the  F. 
estate,  and  was  subrogated  in  all  the  rights  of 
that  estate.  T.,  having  become  insolvent, 
made  an  abandonment  of  his  property  for  the 
benefit  of  his  creditors,  and  C.  was  appointed 
curator  of  the  estate.  The  city  of  Montreal 
refused  to  carry  out  the  proposed  extension  of 
the  street,  and  the  result  was  that  the  lots 
sold  by  T.,  and  on  which  buildings  had  been 
erected,  fronted  on  portions  of  the  land 
covered  by  the  hypothec  of  H.  H.  petitioned 
for  an  order  upon  the  curator,  for  the  sale 
by  the  sheriff  in  ordinary  course  of  the  land 
subject  to  his  hypothec.  The  petition  was 
granted,  and  the  sheriff  seized  and  advertised 
for  sale  four  lots,  being  parts  of  the  projected 
extension  of  the  street,  and  also  parts  of 
lanes.  Five  oppositions  to  the  sale  were  filed 
by  persons  whose  rights  of  passage  would  be 
interfered  with  by  the  proposed  sale: — Held, 
that  the  opposition,  being  an  opposition  to 
secure  a  servitude,  was,  under  art.  725  C.  C. 
P.,  unnecessary  and  inadmissible.  Masson  v. 
Eatton  (No.  1),  Q.  R.  19  S.  C.  218. 

Sale  of  Land — Ordre  de  Sursis — Former 
Judgment — Effect  of — Sheriff,]  —  The  Court 
of  Review  confirmed  a  judgment  of  the  Su- 
perior Court  which  dismissed  several  opposi- 
tions by  different  persons,  to  secure  an  alleged 
servitude  of  right  of  passage,  but,  as  the 
oppositions  were  dismissed  by  the  majority 
of  the  Court,  on  the  ground  that  an  opposition 
&fin  de  charge  to  secure  a  servitude  is  pro- 
hibited by  the  Code  of  Procedure,  art.  725, 
the  recourse  of  the  opposants  by  opposition 
to  annul,  or  such  other  procedure  as  might  be 
advised,  was  reserved.  The  opposants  now 
asked  for  an  ordre  de  sursis : — Held,  that  the 
opposants  having  urged  no  reasons  subsequent 
D--38 


to  the  proceedings  by  which  the  sale  was 
stopped  in  the  first  instance,  the  Court  was 
precluded  by  art.  654,  C.  C.  P.,  from  granting 
the  order  asked  for;  and  it  was  not  within 
the  jurisdiction  of  the  Court  to  express  an 
opinion  for  the  guidance  of  the  sheriff  as  to 
the  effect  of  the  judgment  of  the  Court  o£ 
Review.  Masson  v.  Hatton  (No.  2),  Q.  R. 
19  S.  C.  254. 

Sale  of  Land  —  Reasons  for  —  Former 
Judgment — Reservation  in,] — In  a  judgment 
of  the  Court  of  Review,  confirming  the  dis- 
positif  of  the  judgment  of  the  Court  below  dis- 
missing on  opposition,  the  following  clause 
was  inserted : — **  Sauf  recours  par  telle  autre 
opposition  ou  procedure  qu'ils  aviseront,  mais 
qu'ils  ont  adopts  n'est  pas  celle  qui  lent 
les  d^lais,  vu  que  Topposition  &fin  de  cliarge 
qu'ils  ont  adopts  n'est  pas  celle  qui  leur 
comp^tait,  et  qu*ils  paraissent  avoir  des 
droits  d,  sauvegarder.^'  The  opposants  then 
made  an  opposition  &fin  de  distraire,  which 
the  petitioner-intervenant  moved  be  rejected 
from  the  record : — Held,  that  the  opposition, 
being  founded  upon  reasons  which  were  not 
subsequent  to  the  proceeding  by  which  the 
sale  was  stopped  in  the  first  instance,  and 
there  being  no  Judge's  order  to  stop  the  sale, 
was  without  effect  under  art.  654,  C.  O.  P., 
and  should  be  rejected  from  the  record^  not- 
withstanding the  reservation  contained  m  the 
judgment  of  the  Court  of  Review.  Masson  v. 
Hatton  (No.  3),  Q.  R.  19  S.  C.  256. 

Sale  of  Land — Unregistered  Lease  for  a 
Year.] — A  lease  for  a  year,  npt  registered, 
affords  no  ground  for  an  opposition  ftfin  de 
charge  by  the  lessee  with  resi)ect  to  a  sale  of 
the  demised  premises.  Lantaigne  v.  Kelling, 
5  Q.  P.  R.  101. 

Sale  of  Land  by  Hypotheeary  Credi- 
tor —  Opposition  d  Fin  de  Charge  —  Security 
for  Realization.] — An  hypothecary  creditor 
who  puts  up  for  sale  immovable  property, 
may  demand  by  motion  that  the  tenant,  who 
makes  an  opposition  k  fin  de  charge  based 
upon  his  lease,  shall  furnish  security  that  the 
immovable  will  be  sold  for  a  sum  sufficient 
to  assure  the  complete  payment  of  the  debt. 
Trust  and  Loan  Co,  v.  Charlehois,  5  Q.  P. 
R.  365. 

BoUeitoT—Election  of  Domicil— Default — 
Motion — Costs — Amendment — Time.]  —  By 
virtue  of  Rule  63  of  the  Rules  of  Practice  of 
the  Superior  Court,  an  opposition  signed  by 
an  attorney  who  has  not  elected  a  domicil  pur- 
suant to  art.  86,  C.  P.,  may  be  set  aside 
upon  motion,  but  if  the  applicant  has  suffered 
no  prejudice,  the  Court  will  grant  the  motion 
as  regards  costs  only,  and  will  order  that  an 
election  of  domici)  be  made,  and  the  time 
fixed  by  art.  650  for  contesting  on  opposition, 
if  the  notice  therein  mentioned  has  been  given, 
will  be  extended  until  12  days  after  the  ser- 
vice of  notice  of  such  election.  Myers  v. 
Mercier,  Q.  R.  22  S.  C.  309. 
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ORDEB  IN  COUNCIL. 

See  Company — Cbown  —  Master  and  Seb- 
VANT — Mines  and  Minerals  —  Pablia- 

MENTABT   E2LECTION8. 


ORDNANCE  LANDS. 


See   Municipal   Corporations. 


OBIOINATINO  NOTICE. 

See  Will. 


OTTSTEB. 


See  Tenants  in  Common. 


OVEBHOLDING  TENANTS. 


See  Landlord  and  Tenant. 


OVEBSEEBS  OF  THE  POOB. 
See  Pauper. 


OWNEB. 


See  Mechanics*  Liens. 


PABENT  AND  CHILD. 


Asre^ment  for  MAiatenanoe  of 
Parent — Payment — Recovery  back — Follow- 
ing into  land  —  Lien  —  Costs.  Fergueon  v. 
Cornelius,  2  O.  W.  R.  259. 

ConTO^anoo  of  Land  by  Father  to  Sob 

— Undne  influence  —  Absence  of  independent 
advice — Improvidence — Annuity  —  Covenant 
for  maintenance — Ck>n8ideration — Delivery  of 
conveyance — Charge  on  land — Power  of  dis- 
tress— Re-entry  for  breach  of  covenant.  Z>e- 
Uftle  V.  DelieJe,  5  O.  W.  R.  673,  6  O.  W.  R. 
796. 

Duty  of  Sob  to  Support  Fatker — Alt- 
mentary  AUotoance — Offer  to  Receive  at  Home 
— Asylum,] — When  a  father  is  in  need  of 
support,  and  his  son  is  In  a  condition  to  fur- 
nish it  to  him,  the  latter  cannot  refuse  to  do 
so  on  the  ground  that  his  father  lives  with 
persons  whom  the  son  does  not  consider  re- 
spectable. 2.  A  son  who  is  liable  to  furnish 
support  for  his  father  has  no  right  to  offer, 
in  place  of  such  support,  to  receive  him  in  his 
house  and  at  his  table,  or  to  place  him  in 
an  asylum,  when  he  has  not  been  declared  a 
lunatic.  Ouimet  v.  Ouimet,  Q.  R.  21  S.  C. 
479.  I 


Goods  Sold  to  ChUd  —  Liahility  of 
Parent.] — A  father  is  not  liable  for  goods 
sold  to  his  daughter  who  is  of  age,  without 
authorization  by  himself,  unless  it  be  proved, 
(a)  that  the  goods  were  necessary  for  her 
proper  support,  (b)  that  she  was  both  unable 
to  earn  her  own  support  by  her  own  work, 
and  was  not  possessed  of  any  property  or 
revenue  out  of  w^hicb  she  could  provide  fo^  it. 
Simard  v.  BaUer,  Q.  R.  18  S.  C.  287. 

UabiUty  of  Parent  for  CUld's  Tort— 

Infant  —  Knowledge  —  Division   Courts   Act. 
McCann  v.  Slater,  1  O.  W.  R.  131. 

See  Bastabd^Cbiminal  Law  —  EIxtbadi- 
TiON — Gift — Husband  and  Wife — Limita- 
tion or  Actions — Lunatic. 


PABISH. 

See  Chubch. 


PABISH  COMXZSSIOnEBS. 

See  Municipal  Cobfobations. 


PABES. 


See  Municipal  Cobfobations. 


PABilAMEHT. 


See  Constitutional  Law. 


ELECTIOirS. 


I.  Agency,  1188. 
II.  Ballot  Papebs.  1191. 

III.  Cobbupt  Pbactices,  1192. 

IV.  Petition  to  Void  Election,  1201. 
V.  Recount,  1218. 

VI.  Trial,  1222. 
VII.  VOTEBs,  1222. 
VIII.  Wbits  and  Retubnb,  1227. 
IX.  Otheb  Cases,  1228. 

I.  Agency. 

Delegates  to  CoBTontioB  ] — The  respon- 
dent was  nominated  as  a  candidate  for  election 
as  a  member  of  the  Legislative  Assembly  for 
Ontario  by  a  party  convention,  and,  in  ac- 
knowledging and  accepting  the  nomination,  he 
said :  "  There  are  three  things  essential  to 
success;  first,  a  good  cause;  second,  proper 
organization ;  third,  hard  work.  The  first  we 
have ;  the  second  and  third  will  largely  depend 
on  you :" — Held,  that  the  respondent  by  these 
words    constituted    every  delegate    who    was 
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present  his  agent,  and  became  responsible  for 
all  that  was  afterwards  done  by  them  in 
organization  and  work  for  the  purpose  of  the 
election.  In  re  EoBt  Middlesex  Provincial 
Election,  Rose  v.  Rutledge,  23  Occ.  N.  183, 
5  O.  L.  R.  644.  2  O.  W.  R.  233. 

ETldenoe  of  —  Canvassers  —  Speakers  — 
Relatives — Scrutineers,^ — The  following  were 
held  to  be  agents : — One  who  accompanied  the 
respondent  on  a  canvassing  trip  during  which 
he  spent  a  day  canvassing  for  the  re6iK>ndent 
and  spoke  on  his  behalf  at  an  election  meeting 
at  which  the  respondent  was  also  present  and 
spoke.  One  who  accompanied  the  respondent 
on  a  canvassing  trip,  acting  as  interpreter 
(the  respondent  being  under  the  impression 
that  he  was  one  of  his  supporters),  and 
actually  worked  and  canvassed  for  him  with 
his  authority.  The  son  of  the  respondent, 
who  took  an  active  interest  in  the  election  on 
behalf  of  the  resiK>ndent  with  his  knowledge, 
acted  as  scrutineer,  and  was  furnished  with 
a  sum  of  money  by  the  resiK>ndent  when 
leaving  for  the  iK>lling  place  at  which  he  was 
to  act.  Lehlanc  v.  Moloney,  5  Terr.  L.  R. 
402. 

Proof  of.] — The  respondent  was  the  can- 
didate of  the  Protestant  Protective  Associa- 
tion and  of  the  Patrons  of  Industry.  D.  was 
president  of  the  local  Ck>nservative  Associa- 
tion for  a  town  in  the  riding.  After  R.,  who 
was  a  candidate  in  the  Liberal  interest — 
though  an  opponent  of  B.  the  nominee  of  the 
Liberal  party — had  witharawn,  D.  canvassed 
two  or  three  votes  in  the  interest  of  the  re- 
spondent, to  whom  he  transferred  his  support, 
proba|)ly  in  order  to  defeat  B.  There  was  one 
Interview  between  D.  and  the  respondent  dur- 
ing the  campaign,  but  it  was  not  shewn  clearly 
that  the  latter,  or  any  accredited  agent  of 
his,  knew  that  D.  was  working  for  him.  The 
respondent  was  not  called  as  a  witness  on  this 
point,  but  there  was  no  doubt  that  he  relied 
on  having  the  votes  of  the  Conservatives. 
There  was  no  Conservative  committee,  and 
D.  did  not  attend  the  respondent's  committee 
meetings.  The  evidence  of  one  witness,  if 
accepted  in  its  entirety,  would  have  brought 
agency  home  very  closely,  but  it  was  contra- 
dicted by  D.  It  also  appeared  that  D.  knew 
where  to  send  a  person  to  obtain  a  scrutineer's 
authority: — Held,  that  there  was  much  to 
raise  a  case  of  suspicion,  but  in  a  question 
of  imputed  agency  the  facts  ought  to  lead  to 
a  not  doubtful  inference;  and  in  this  case 
they  stopped  short  of  that,  and  therefore  D. 
was  not  an  agent  for  whose  acts  the  candidate 
was  responsible.  In  re  South  Perth  Provin- 
cial Election — Malcolm  v.  McNeill,  2  Elec. 
Cas.  30. 

Proof  of.] — As  to  the  agency  of  L.,  who 
had  bribed  two  voters,  it  appeared  that  the 
respondent  was  brought  into  the  field  as  the 
candidate  of  his  party,  having  been  nominated 
at  a  convention  of  the  party  association  for 
the  electoral  district;  L.  was  not  a  delegate 
to,  nor  was  he  nresent  at,  the  convention ;  and 
he  was  not  upon  the  evidence  connected  with 
the  association  or  its  officers;  he  was  not 
brought  into  touch  with  the  candidate,  or  any 
proved  agents  of  his,  either  as-  regards 
knowledge  of  the  fact  that  he  was  work- 
ing or  purporting  to  work  on  behalf  of 
the  candidate,  or  as  regards  any  actual 
authority  conferred .  upon  him  to  do  so. 
But  he  was  present  at  three  meetings  of  elec- 
tors when  the  voters'  list  was  gone  over;  he 


actea  as  chairman  of  a  public  meeting  called 
in  the  respondent's  interest;  he  canvassed 
some  voters ;  and  from  his  antecedents,  the  re- 
spondent hoped  or  believed  or  expected  that 
he  would  be  an  active  supporter: — Held,  by 
the  Court  of  Appeal,  Boyd,  C,  dissenting, 
affirming  the  decision  of  the  trial  Judges,  that 
L.  was  not  an  agent  of  the  respondent.  Ualdi- 
mand  Case,  1  Elec.  Cas.  572.  distinguished. 
In  re  East  Elgin  Provincial  Election — Easton 
V.  Brower,  21  Occ.  N.  10,  2  Elec.  Cas.  100. 

Proof  of.] — As  to  the  agency  of  T.,  who 
had  been  found  guilty  of  a  corrupt'  practice, 
it  appeared  that  he  was  one  of  the  local 
vice-presidents  o£  the  party  association  above 
referred  to;  he  had  been  present  at  two  meet- 
ings of  local  party  men  calling  themselves 
a  "  Conservative  Club,"  who  were  interesting 
themselves  in  the  election,  and  had  contribu- 
ted towards  the  cost  of  hiring  the  club  room ; 
at  thiese  meetings  he  had  gone  over  the  voters' 
list  with  others,  which  was  the  only  work 
done;  at  a  meeting  held  by  the  respondent 
in  the  place  where  T.  lived,  he  had  presided, 
having  been  elected  chairman  by  the  audience, 
and  had  made  a  speech  introducing  and  com- 
mending the  respondent;  before  the  meeting 
he  had  met  the  respondent  in  the  street,  had 
shaken  hands  with  him,  and  asked  him  how 
things  were  going.  The  respondent  did  not 
know  that  T.  was  local  vice-president,  and 
had  never  heard  of  the  "Conservative  Club»" 
T.  was  not  a  delegate  to  the  nominating  con- 
vention nor  present  thereat.  The  associa- 
tion, as  such,  was  not  charged  with^  any  de- 
finite duty  in  connection  with  the  election 
except  the  selection  of  a  candidate: — Held, 
reversing  the  decision  of  the  trial  Judges, 
Burton,  C.J.O.,  and  Maclennan,  J.A.,  dis- 
senting, that  T.  was  an  agent  of  the  respond- 
ent. In  re  East  Elgin  Provincial  Election — 
Easton  v.  Brower,  21  Occ.  N.  10,  2  Elec. 
Cas.  100. 

Wl&at  Gonfltitntes — Authority  —  Recog- 
nition— Delegates  to  Convention — Canvassing 
— Accompanying  Candidate  in  Canvass.]  — 
See  In  re  Lisgar  Dominion  Election,  22  Occ. 
N.  433,  14  Man.  L.  R.  310. 

Wl&at  Confltitutes  Agency.] — As  to  the 

nature  of  agency  in  the  abstract,  in  election 
law  there  does  not  now  seem  to  be  any  room 
for  doubt.  In  election  cases,  as  in  other 
cases,  there  must  be  authority  in  some  mode 
or  other  from  the  supposed  principal.  It 
may  be  by  express  apiK>intment  or  direction, 
or  employment,  or  request,  or  it  may  be  by 
recognition  and  adoption  of  the  services  of 
one  assuming  to  act  without  prior  authority 
or  request.  It  may  be  directly  shewn  or 
it  may  be  inferred  from  circumstances.  It 
may  proceed  directly  from  the  supposed  prin- 
cipal, or  it  may  be  created  indirectly  through 
one  or  more  authorized  akents.  The  fact  that 
a  person  is  a  delegate  to  or  member  of  the 
convention  or  body  which  selects  a  candidate 
does  not  of  itself  make  such  a  person  an 
agent  of  the  chosen  candidate.  Canvassing 
or  other  work  in  the  promotion  of  an  elec- 
tion does  not  per  se  establish  agency,  al- 
though, according  to  degree  and  circumstances, 
it  may  afford  cogent  evidence  of  agency.  The 
respondent  was  nominated  at  a  meeting  of 
delegates  from  different  portions  of  the  con- 
stituency. The  respondent  did  not  appear 
to  have  definitely  requested  the  assistance  of 
these  delegates  in  the  contest,  but  at  a  gen- 
eral   public    meeting,  after    the    close  of  the 
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convention,  he  expressed  hope  "  that  all  his 
friends  would  go  to  work  with  a  good  will;" 
the  respondent  further  stated  that  he  wished 
it  understood  that  he  expected  the  delegates 
to  assist  at  the  election : — Held,  that  these 
and  other  general  remarks  did  not  seem  suf- 
ficient to  constitute  all  supporters  of  the 
Government  or  all  Liberal 8,  or  even  all  such 
in  the  constituency,  agents  of  the  candidate. 
Accompanying  a  candidate  in  his  canvass 
is  not  sufficient  in  itself  to  constitute  agency. 
In  re  Lisgar  Dominion  U la: Hon,  22  Occ.  N. 
433. 


II.  Ballot  Papebs. 

DiTlsioiui  of — Error  in  Printing — Uncer- 
tainty.]— Where  a  surname  of  a  candidate 
had  been  printed  so  high  up  in  the  ballot 
paper  as  to  appear  in  the  division  containing 
the  name  of  another  candidate  and  to  lead 
to  uncertainty  as  to  which  of  the  two  can- 
didates' divisions  it  was  in: — ^Held,  that  the 
votes  marked  opposite  to  such  surname  were 
ambiguous,  and  could  not  be  counted  for 
either  candidate;  and  a  new  election  was 
ordered.  In  re  South  Perth  Provincial  Elec- 
tion— iSchoultg  V.  Moscrip,  2  Elec.  Oas.  52. 

Initiallins  by  Bepnty  Retumlns 
Officer — S umbers — Marking  by  Voters,] — A 
ballot  paper  properly  marked  by  a  voter,  but 
not  initialled  by  the  deputy  returning  officer, 
having  instead  the  initials  C.  S.,  which  appear- 
ed to  be  and  were  assumed  to  be,  those  of  the 
poll  clprk,  held  good.  2.  A  ballot  from  which 
the  official  number  was  torn  off,  no  explana- 
tion being  given  as  to  how  it  happened,  held 
bad.  3.  Ballots  marked  with  a  single  hori- 
zontal or  slanting  line,  instead  of  a  cross, 
or  with  an  imperfect  cross,  held  good,  fol- 
lowing Jenkins  v.  Brecken.  7  S.  C.  R.  247. 
4.  Ballots  marked  for  a  candidate,  but  hav- 
ing: (1)  the  word  "vote"  written  after 
his  name:  (2)  having  the  word  "Jos,"  be- 
ing an  abbreviation  of  the  candidate's  Chris- 
tian name,  'written  before  his  name;  (3)  hav- 
ing the  candidate's  surname  written  on  the 
back  of  the  ballot — held,  bad.  In  re  West 
Huron  Provincial  Election — (J arrow  v.  Beck, 
18  Occ.  N.  247,  2  Elec.  Cas.  58. 

Markins  of — Division  of  —  Portion  Re- 
moved.]—-It  9l  ballot  paper  is  so  marked  that 
no  one  looking  at  it  can  have  any  doubt  for 
which  candidate  the  vote  was  intended,  and 
if  there  has  been  a  compliance  with  the  pro- 
visions of  the  Act,  according  to  any  fair  and 
reasonable  construction  of  it,  the  vote  should 
be  allowed.  2.  The  dividing  lines  on  the 
ballot  between  the  names  of  the  candidates, 
and  not  the  lines  between  the  numbers  and 
the  names,  indicate  the  divisions  within  which 
the  voter's  cross  should  be  placed,  and  the 
space  containing  the  number  is  part  of  the 
division  of  the  ballot  containing  the  candi- 
date's name,  so  that  a  vote  marked  by  a 
cross  to  the  left  of  the  line  between  the  num- 
ber and  the  name  is  good.  3.  A  ballot  from 
which  a  portion  of  the  blank  part  on  the 
right  hand  side  has  been  removed,  leaving 
all  the  printed  matter  except  a  portion  of 
the  lines  separating  the  names,  but  properly 
marked  by  the  voter,  is  good.  4.  Ballots 
marked  for  both  candidates,  and  a  ballot 
marked  on  the  back  although  over  a  can- 
didate's name,  are  bad.  5.  Ballots  with  other 
marks  on  them  besides  a  cross,  held  good  or 


bad  under  the  circumstances  of  each  case 
set  out  in  the  report.  6.  A  ballot  having 
the  name  of  a  candidate  marked  on  its  face 
in  pencil,  In  addition  to  being  properly  mark- 
ed for  that  candidate,  held  good.  7.  A  ballot 
with  two  initials  on  the  back  as  well  as  those 
of  the  returning  officer,  held  good.  8.  A  bal- 
lot with  the  name  of  a  voter  on  the  back, 
held  bad.  9.  Ballots  with  certain  peculiar 
crosses  marked  thereon,  held,  good.  In  re 
West  Elgin  Provincial  Election,  18  Occ.  N- 
249,  2  Elec  Cas.  38. 

Numborlnc  by  Bopnty  Botw^Hiac 
Officer — y umbers  Leading  to  Identification 
of  Voters — Rejection  of  Ballots  —  Voiding 
Election  Costs.] — The  deputy  returning  officer 
placed  numbers  on  the  ballot  papers  by  which 
the  voters  could  be  identified: — Held,  the 
prohibition  contained  in  the  Dominion  EHec- 
tion  Act,  63  &  64  V.  c.  12,  s.  80,  s.-8.  2  (D.) 
applied,  and  such  ballots  must  be  rejected. 
Woodward  v.  Sarsons,  L.  R.  10  C.  P.  733, 
applied,  and  a  new  trial  was  ordered,  there 
being  a  sufficient  number  of  ballots  rejected 
to  have  altered  the  result  of  the  election.  Jn 
re  Wentworth  Dominion  Election — Sealey  t. 
Smith,  5  O.  W.  R.  282,  9  O.  L.  R.  201. 

Nvmberins  by  Deputy  Betunlsi; 
Offioers — Marking  by  Voters — Divisions  of 
Ballot  Paper — Error  in  Printing  —  Uncer- 
tainty.]— The  fact  that  a  number  has  been 
placed  on  the  back  of  each  ballot  paper  in 
a  voting  sub-division,  in  pencil,  by  the  deputy 
returning   officer,    will   not    invalidate    them. 

2.  The  IrcI  that  the  cross  is  marked  in  the 
division  on  the  left  hand  side  of  the  ballot 
paper  containing  the  candidate's  number, 
and  not  in  the  division  containing  his  name, 
will  not  invalidate  it.  In  re  West  Elgin 
Provincial  Election,  2  Elec  Cas.  38,  followed. 

3.  Where  the  surname  of  a  candidate  was 
printed  too  high  up  and  in  the  division  of 
the  ballot  paper  occupied  by  the  name  of  an- 
other candidate : — Held,  that  the  ballots  mark- 
ed with  a  cross  above  the  dividing  line,  but 
opposite  the  surname  so  placed,  could  not  be 
counted  for  such  candidate,  but  were  either 
marked  for  the  other  candidate,  or  were  void 
for  uncertainty.  In  re  South  Perth  Provin- 
cial Election,  18  Occ  N.  255,  2  Elec  Cas.  47. 

Secrecy  —  Act  of  Deputy  Returning 
Officer — Numbering  Ballots.]  —  Under  the 
Dominion  Election  Act  a  ballot  cast  at  an 
election  is  avoided  if  there  are  any  marks 
thereon  by  which  the  voter  may  be  identi- 
fied, whether  made  by  him  or  not.  Hence, 
where  a  deputy  returning  officer  at  a  polling 
place  placed  on  each  ballot  the  number  cor- 
responding to  that  opposite  the  elector's  name 
on  the  voters*  list,  the  ballots  were  properly 
rejected.  Judgment  of  Meredith,  C.  J.,  and 
Teetzel  J.,  9  O.  L.  R.  201,  5  O.  W.  R.  282, 
affirmed.  Sedgewick  and  Idington,  J.J.,  dis- 
senting. In  re  Wentworth  Dominion  Elec- 
tion, Sealey  v.  Smith,  25  Occ.  N.  133,  36 
S.  O.  R.  497. 


III.  CoBBUPT  Practices. 

AKents  —  Prevention  or  Connivance  of 
Candidate — Onus — Saving  Clause — Disqualifi- 
cation— Evidence  —  Accounts — Omission  — 
Breach  of  Act  —  Payment  of  Agent* s  Ex- 
penses— Costs.] — Corrupt  practices  had  been 
committed    by    five    or    six    different    agents- 
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of  the  respondent;  and  It  was  found,  as  re- 
gards at  least  two  of  such  agents,  that  the 
respondent  had  given  no  orders  or  cautions 
against  the  commission  of  corrupt  practices, 
and  that  the  circumstances  were  such  as  to 
throw  upon  him  the  suspicion  of  having 
sanctioned  or  connived  at  the  corrupt  prac- 
tices committed  by  a  third  agent,  although  be 
denied  on  oath  having  been  guilty  of  any 
such  conduct:: — Held,  that  the  offences  proved 
could  not  be  deemed  to  have  been  of  a  trivial, 
unimportant,  and  limited  character,  and  that 
the  onus  was  on  the  respondent  to  shew  that 
the  offences  were  committed  contrary  to  his 
orders  and  without  his  sanction,  and,  as  he 
had  failed  to  satisfy  the  Court  in  that  re- 
gard, the  election  must  be  set  aside  under  s. 
123  o£  the  Dominion  Election  Act,  1900.  2. 
That  in  seeking  to  disqualify  the  respondent 
the  onus  was  on  the  petitioner,  and  the  evi- 
dence was  insufficient  to  warrant  a  finding 
that  he  had  been  personally  guilty  of  corrupt 
practices.  Centre  Wellington  Case,  H,  E.  C. 
579,  Russell  Case,  ib.  199,  and  Welland  Case, 
ib.  187,  followed.  3.  That  the  omission  from 
the  election  accounts  of  certain  payments 
made  by  the  respondent  personally  and  not 
through  his  election  agent,  although  contrary 
to  the  Election  Act,  was  not  a  corrupt  prac- 
tice avoiding  the  election.  Lichfield  Division 
Case,  5  0*M.  &  H.  34,  and  Lancaster  Divi- 
sion Case,  ib.  ^,  distinguished.  4.  That  the 
payment  by  a  candidate  of  an  agent's  legiti- 
mate expenses  while  engaged  in  promoting  his 
election,  is  not  a  corrupt  practice;  and  quaere, 
whether  payment  for  the  services  of  such  an 
agent  would  be  so  where  not  colourably  made 
to  secure  the  agent's  vote.  5.  Costs  awarded 
according  to  the  findings.  In  view  of  s.  15, 
8.-S.  4,  of  54  &  55  V.  c.  20,  the  Court  allowed 
to  the  respective  parties  the  witness  fees  and 
other  actual  disbursements  incurred  in  respect 
of  the  issues  on  which  the  findings  had  been 
in  their  favour  respectively.  In  re  Lisgar 
Dominion  Election,  21  Occ.  N.  487,  13  Man. 
L.  R.  478. 

AToidias  Election  for — Saving  Clause 
— Application  of,] — Where  only  two  acts  of 
bribery  were  proved,  but  the  perpetrators 
were  both  active,  and  one  was  an  important 
agent  o£  the  candidate,  and  neither  was  called 
at  the  trial,  and  one  of  the  bribes,  though  only 
$2,  was  paid  out  of  a  general  election  fund, 
to  which  the  respondent  had  contributed  $250, 
and  the  respondent's  majority  was  65  out 
of  a  total  vote  of  about  5,000: — Held,  that 
the  election  was  rightly  avoided,  notwith- 
standing the  saving  clause,  s.  172  of  R.  S. 
O.  c.  9.  In  re  North  Waterloo  Provincial 
Election — Shoemaker  v.  Lackner,  2  Elec.  Cas. 
70. 

AToidins  Eleotloa  for — Saving  Clause 
— Application  of.] — The  total  vote  polled  was 
over  4,500,  and  the  majority  for  the  respond- 
ent was  29.  The  trial  Judges  had  reported 
one  person  guilty  of  an  act  of  undue  influence, 
three  being  concerned  in  acts  of  bribery, 
and  T.,  an  agent,  and  two  others,  of  providing 
money  for  betting: — H^Id,  that  s.  172  of  the 
.Election  Act  could  not  be  applied  to  save 
the  election.  In  re  East  Elgin  Provincial 
Election — Easton  v.  Browcr,  21  Occ.  X.  10, 
2   Elec.   Cas.   100. 

Bribery  —  Evidence.] — In  Bureau's  case 
the  evidence  was  that  he  purchased  a  dress 
and  gave  it  to  the  daughter  of  Labossi^re,  a 


hotel  keeper.  Bureau  was  working  In  the  re- 
spondent s  interest  and  stayed  at  Labossidre's 
hotel;  the  daughter  gave  up  her  room  to 
Bureau  and  he  said  he  wanted  to  make  her 
a  nice  present : — Ueld,  that  it  was  impossible 
to  infer  with  any  certainty  that  the  present 
was  made  for  the  purpose  of  affecting  the 
father's  vote.  In  re  Lisgar  Dominion  Elec- 
tion, 22  Geo.  N.  433,  14  Man.  L.  R.  310. 

Bribery — Offer  not  Accepted,] — Where  a 
charge  is  made  of  an  offer  not  accepted  of 
money  to  influence  a  voter  the  evidence  is 
required  to  be  particularly  clear  and  con- 
clusive. In  re  Lisgar  Dominion  Election, 
22  Occ.  N.  433,  14  Man.  L.  R.  310. 

Bribery — Payment  of  Voters  for  Trifling 
Services.] — ^The  bribery  by  L.  of  two  per- 
sons to  abstain  from  voting  against  the  re- 
spondent was  established  by  the  evidence,  al- 
though it  was  not  shewn  that  anything  was 
said  to  them  about  voting;  L.  having  paid 
them,  for  trifling  services  which  he  engaged 
them  to  perform  upon  election  day,  sums  in 
excess  of  the  value  of  such  services,  knowing 
them  to  be  voters  and  to  belong  to  the  oppo- 
site political  party.  In  re  East  Elgin  Provin- 
cial Election — Easton  v.  Brotcer,  21  Occ. 
N.  10,  2  Elec.  Cas.  100. 

CoiiTeyins  Voter*  to  Foil — Onus.]— 
The  taking  unconditionally  and  gratuitously 
of  a  voter  to  the  poll  by  a  railway  com- 
pany or  an  individual,  or  the  giving  to  a 
voter  of  a  free  pass  or  ticket  by  railway, 
boat,  or  other  conveyance,  if  unaccompanied 
by  any  condition  or  stipulation  affecting  the 
voter's  action  in  reference  to  his  vote,  is 
not  a  corrupt  practice,  and  the  onus  is  on 
the  petitioner  to  prove  that  the  railway  tick- 
ets supplied  had  been  paid  for.  In  re  Lisgar 
Dominion  Election,  22  Occ.  N.  433,  14  Man. 
L.  R.  310. 

Biimissal  of  Chars««  against  Can- 
didate and  Agents — Concurrent  Findings 
of  both  Trial  Judges — Disagreement  of  Trial 
Judges — Right  of  Appeal.] — The  Judges  at 
the  trial  of  an  election  petition,  having  re- 
served judgment  in  respect  of  five  charges, 
subsequently  gave  judgment  dismissing  four 
of  these  charges,  both  Judgte  agreeing  as  to 
the  result.  In  respect  to  the  fifth  charge — 
a  charge  of  payment  of  money  by  the  can- 
didate to  a  voter  to  induce  such  voter  to  vote 
for  him — the  Judges  disagreed,  one  Judge 
being  in  favour  of  the  dismissal  of  the  charge, 
the  other  being  of  the  opinion  that  the  charge 
was  proved: — Held,  that  the  existence  of  a 
right  of  appeal  in  respect  of  one  class  of 
charges  does  not  draw  with  it  the  right  of 
appeal  in  respect  of  other  charges,  as  to  which 
there  would  otherwise  be  no  right  of  appeal : — 
Held,  also,  that  the  portions  of  the  Ontario 
Controverted  Elections  Act  relating  to  the 
right  of  appeal  in  cases  of  disagreement  be- 
tween the  Judges,  must  be  construed  in  con- 
nection with  the  other  provisions  of  the  same 
Act;  and  also  with  the  provisions  of  the 
Ontario  Election  Act,  which  are  in  pari 
materia;  that  the  words  "or  otherwise"  in 
S.-8.  (5)  of  8.  57  of  the  Controverted  Elec- 
tions Act  extend  the  effect  of  that  sub- 
section to  a  difference  or  disagreement  in 
every  matter  on  which  a  candidate  might 
be  disqualified  for  a  corrupt  practice,  and  that 
S.-S.  (6)  extends  it  to  candidates  and  others. 
That  if  an  appeal  lies  in  case  of  a  disagree- 
ment between  the  trial  Judges,  a  judgment  in 
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appeal  finding  a  candidate  or  other  person 
guilty  of  a  corrupt  practice  would  necessarily 
subject  bim  to  disqualification  or  other  dis- 
ability or  penalty,  notwithstanding  the  ab- 
sence of  a  concurrent  judgment  to  that  effect 
of  the  two  trial  Judges,  and  that  this  would 
be  contrary  to  the  statute : — Held,  Madaren, 
J.A.,  dissenting,  that  an  appeal  did  not  lie  in 
respect  of  anv  of  the  charges.  In  re  Lennox 
Provincial  Election — Perry  v.  Varscallen,  23 
Dec.  N.  255,  6  O.  L.  R.  208,  1  O.  W.  R. 
730,  810,  2  O.  W.  R.  190. 

BisqwOilloatloii   of   CandidAta.] — The 

judgment  of  the  trial  Judges  unseated  and 
disqualified  the  member-elect.  On  appeal  the 
members  of  the  Supreme  Court  of  Canada 
were  equally  divided  in  opinion,  and  the  judg- 
ment stood  affirmed.  In  re  St.  James  Domin- 
ion Election — Brunei  v.  Bergeron,  34  Occ.  N. 
147.  33  S.  C.  R.  137. 

Finding*  of  Trial  Jmdces  —  Concur- 
rence— Disagreement — Dismissal  of  charges — 
Appeal.  Re  Lennox  Provincial  Election — 
Perry  v.  Carscallen^  2  O.  W.  R.  190.  Re 
South  Oxford  Provincial  Election — Patience 
V.  Sutherland,  6  O.  L.  R.  203,  1  O.  W.  R. 
795,  2  O.  W.  R,  106. 

Jnrlsdletioii  OT«r  Forelgnerfl  —  Sum- 
mary Trial  of  Offenders — Service  of  Sum- 
monses in  Foreign  Country — Application  of 
Con.  Rule  162  (e) — Procuring  Personation 
of  Voters — Evidence  of  Persons  Accused  — 
Certificate  of  Indemnity] — It  is  no  defence 
to  a  charge,  under  R.  S.  O.  1897  c.  9,  of 
haying  committed  illegal  and  corrupt  acts 
in  connection  with  provincial  elections,  that 
the  offenders  were  American  citizens  and 
that  they  were  served  properly  outside  the 
jurisdiction  under  Rule  162  (e)  ;  see  Rule 
LXIV.  passed  23rd  Dec,  11K)3.  Transporta- 
tion by  steamboat  of  voters  does  not  come 
within  s.  165  of  the  Ontario  Election  Act. 
R.  S.  O.  1S97  c.  9,  which  makes  it  illegal 
to  hire  vehicles,  &c.,  by  candidates  to  convey 
electors  to  the  polls,  in  re  Sault  Ste.  Marie 
Provincial  Election — Galvin  and  Coyne  Case, 
5  O.  W.  R.  782,  10  O.  L.  R.  356. 

The  Ontario  Election  Act  R.  S.  O.  1897  c. 
9,  s.  189,  indemnifies  a  defendant  from  any 
penalty  resulting  from  his  disclosures  in  an- 
swer to  questions  put  to  him,  and  he  can- 
not be  convicted  on  his  own  testimony,  seeing 
but  for  this  section  he  would  have  been 
excused  from  answering  the  questions.  His 
testimony  being  the  only  evidence,  the  Evi- 
dence Act.  4  Ed.  VII.  c.  10,  s.  21  (O.)  did 
not  apply.  In  re  Sault  Ste,  Marie  Provincial 
Election— Lamonfs  Case,  5  O.  W.  R.  782, 
10  O.   L.   R.  85. 

Penalties — Ontario  Election  Act  —  Bri- 
bery— Change  in  statute — Civil  remedy  — 
Voting  without  oathL  Carey  v.  Smith,  5 
O.  L.  R.  209.  2  O.  W.  R.  10. 

Penalties — Ontario  Election  Act — Voting 
without  right  --  Knowledge  —  "  Wilfully  ''— 
Neglecting  to  take  oath.  Smith  v.  Carey,  5 
O.  L.  R.  203,  2  O.  W.  R.  13. 

ProTldins  Money  for  Betting — Loan.] 
— ^Three  persons  each  lent  $10  to  R.  L.,  know- 
ing that  the  moneys  so  lent  were  intended  to 
be  used  by  him,  as  he  then  told  them,  in 
betting  on  the  result  of  the  election.  Any 
bet   or  bets   which   he   made   were   to  be  his 


own  betSj^not  theirs,  and  he  was  to  return  the 
money  in  a  couple  of  days.  He  did  not  suc- 
ceed in  getting  any  one  to  bet  with  him, 
and  he  returned  the  money  to  each  on  the 
following  day: — Held,  that  this  was  pro- 
viding money  to  be  used  by  another  in  betting 
upon  the  election,  and  was  a  corrupt  practice 
within  the  meaning  of  s.  164  (2)  of  the 
Election  Act.  In  re  East  Elgin  Provincial 
Election — Easton  v.  Brower,  21  Occ,  S.  10, 
2  Elec.  Cas.  100. 


Snmmona  for — Limitation  of  Time  for 
Prosecuting  —  Several  Charges — Marshalling 
Evidence — Ontario  Election  Act,} — The  limi- 
tation of  one  year  for  bringing  actions  pre- 
scribed by  s.  195,  S.-8.  3,  of  the  Ontario 
Election  Act,  applies  only  to  actions  for  pen- 
alties under  that  section,  and  not  to  pro- 
ceedings by  summons  for  corrupt  practices 
under  ss.  187-8,  nor  are  the  latter  within 
the  limitation  of  two  years  for  actions  pre- 
scribed by  R.  S.  O.  c.  72,  s.  1.  On  such 
proceeding  under  ss.  187-8  the  Judges  may, 
if  they  see  fit,  hear  the  evidence  on  all  the 
charges  before  giving  judgment  on  any  of 
them.  In  re  Halton  Provincial  Election — 
In  re  Cross,  21  Occ.  N.  21,  2  Elec.  Cas.  158. 

Treating  —  Antecedent  Habit  —  Candi- 
date.]— ^The  respondent  admitted  that  he  had 
treated  on  the  day  of  the  convention,  after 
the  convention  was  over,  several  times,  at  at 
least  two  hotels,  several  persons,  some  of 
whom  might  have  been  electors.  He  denied, 
however,  that  the  treating  had  any  relation 
to  the  election: — ^Held.  that  under  s.-s.  2  of 
8.  162  (added  by  62  V.  (2)  c.  5,  s.  7  (O.)  >. 
treating  generally  or  extensively  or  miscel- 
laneously is  only  prima  facie  a  corrupt  prac- 
tice. If  it  be  shewn  that  the  treating  was 
not  in  fact  done  corruptly  in  order  to  be 
elected,  or  for  being  elected,  or  for  the  pur- 
pose of  corruptly  influencing  votes,  it  is  no 
offence  anv  more  than  it  was  before  the  en- 
actment oi  8.-S.  2.  There  may  still  be  inno- 
cent treating,  though,  if  it  be  general  or  ex- 
tensive or  miscellaneous,  the  onus  of  shewing 
that  it  is  innocent  is  upon  the  respondent. 
And  an  antecedent  habit  of  treating  must 
still  help,  among  other  things,  to  rebut  the 
inference  of  corrupt  intent : — Held,  also,  that, 
although  the  respondent  did  not  become  a 
"candidate,'*  within  the  meaning  of  s.  2.  s.-s. 
8,  until  the  27th  March,  yet  if  any  corrupt 
acts  in  relation  to  the  election  were  done  by 
him  before  that  date,  they  would  affect  the 
election,  for  the  Act  applies  to  everything: 
done  at  any  time  before  an  election  by  a  per- 
son who  is  afterwards  elected.  Youghal  Ellec- 
tion,  3  Ir.  R.  C.  L.  53.  1  O'M.  &  H.  291. 
followed.  In  re  East  Middlesex  Provincial 
Election,  Rose  v.  Rutledge,  23  Occ.  N.  183, 
5  O.  L.  R.  644,  2  O.  W.  R.  233. 

Treating  —  Candidate  —  Corrupt  Intent 
— Habit.] — The  undisputed  evidence  shewed 
that  the  respondent  from  the  time  of  his  no- 
mination as  the  candidate  of  his  party  fre- 
quently" treated  the  electors  and  others  in  the 
bar-rooms  of  hotels  whilst  engaged  in  his 
canvass.  He  was  not  a  man  whose  ordinary 
habit  it  was  to  treat,  nor  one  who  in  th^ 
course  of  his  ordinary  occupations  frequented 
bar-rooms:  —  Held,  Osier,  JJi..,  dissenting, 
that  the  trial  Judges  properly  drew  the  in- 
ference that  the  treating):  was  done  with  cor- 
rupt intent,  so  as  to  avoid  the  election  of 
the  respondent.  Remarks  by  Btarton.  J.A.. 
on   the  amendment  to  the  Election   Act,   in 
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respect  to  "the  habit  of  treating,"  by  58  >. 
c.  4,  s.  21.  In  re  West  Wellington  Provinoial 
Election — McQueen  v.  Tucker,  21  Occ.  N.  10, 
2  Eiec.  Cas.  16. 

Treating — Committee  Meeting.^ — ^Upon  a 
charge  of  treating  a  committee  meetings  held 
at  an  hotel,  the  evidence  was  that  McC.,  who 
was  found  to  be  an  agent  of  the  respondent, 
brought  into  the  room  where  the  meeting  was 
being  held  a  box  of  cigars  for  the  use  of  the 
members  of  the  committee.  He  said  he  did 
it  at  the  request  of  the  landlord.  It  was  not 
shewn  by  whom  payment  was  made: — Held, 
that  the  charge  was  not  proved,  for  it  is  the 
person  at  whose  expense  the  treat  is  supplied, 
or  who  pays  or  engages  to  pay  for  it,  who 
alone  is  guilty  of  the  offence.  In  re  Middle- 
sex  ProvincuU  Election — Rose  v.  Routledge, 
23  Occ.  N.  183,  5  O.  li.  R.  644,  2  O.  W.  R. 
233. 

Treatins  — •  Evidence.'\ — In  Jobin's  case 
the  treating  was  on  polling  day.  He  lived 
in  a  locality  where  there  was  no  licensed 
tavern.  He  was  accustomed.  accoi*ding  to  his 
own  account,  to  keep  considerable  quantities 
of  wine  and  spirits  on  hand  and  to  supply 
them  quite  freely  to  others  in  the  way  of 
hospitality,  or  as  a  matter  of  business:-^ 
Held,  that  under  the  circumstances  the  Court 
would  not  infer  the  intent  necessary  to  create 
an  offence  under  either  s.  110  or  s.  Ill  of 
the  Dominion  Election  Act.  In  re  lAsgar 
Dominion  Election,  22  Occ.  N.  433,  14  M&n. 
L.  R.  310. 

Treating  —  Evidence,} — In  the  cases  of 
Ami  and  Foley  the  charges  were  of  treating 
in  bars.  The  evidence  of  Ami's  treating  was 
of  a  very  general  and  vague  character.  He 
stayed  for  ,some  time  at  LabossiSre's  hotel 
and  treated  considerably,  even  including,  at 
times,  all  in  the  .  bar-room.  The  circum- 
stances of  the  different  occasions,  or  who 
were  present,  were  not  shewn : — Held,  impos- 
sible, upon  such  evidence,  to  find  the  corrupt 
intent  proved.  In  Foley's  case  the  charge  in 
the  particulars  was  of  treating  all  of  the 
voters— a  large  number  present  in  the  bar 
of  Tremblay's  hotel  on  a  particular  evening 
— and  that  Foley  then  announced  "that  al- 
though he  was  not  the  government  candidate, 
he  had  their  money  to  spend."  The  evidence 
shewed  that  Foley  was  at  LabossiSre's,  not 
Tremblay's  hotel,  and  gave  an  invitation  to 
all  in  the  house  to  drink,  and  that  what  he 
said  was  that  "if  he  wasn't  a  candidate,  he 
had  money  to  spend."  Folejr's  name  was  one 
of  those  brought  before  the  convention  which 
nominated  the  respondent  in  the  government 
interest :— Held,  that  the  evidence  of  the  part 
taken  by  Foley  in  the  contest  was  very  vague 
and  seemed  in  no  way  to  support  the  view  that 
this  treating  was  done  in  the  respondent's 
interest  or  for  the  purpose  of  influencing 
electors.  In  re  lAsgar  Dominion  Election, 
22  Occ.  N.  433,  14  Man.  L.  R.  310. 

Treating  —  Evidence,} — ^In  the  case  of 
Watson,  the  charge  against  him  and  others 
associated  with  him,  was  of  furnishing  food 
for  a  meal  at  the  house  of  an  elector,  to  him 
and  other  electors,  on  the  occasion  of  a  meet- 
ing the  night  before  polling  day.  It  might 
be  inferred  that  the  refreshments  were  sup- 
plied wiUi  intent  to  influence  the  electors, 
and  that,  in  that  sense,  it  was  done  cor- 
ruptly. The  suggestion,  after  the  votes  had 
been  polled,  of  a  further  **treat"  for  the  night 


of  polling  day  was  not  without  importance. 
That  suggestion  fell  through: — Held,  that 'the 
case  could  not  be  brought  within  s.  Ill  of  the 
Dominion  Election  Act.  for  which  it  seems 
necessary  that  either  tne  meat  or  drink,  or 
the  money  or  a  ticket  to  procure  them,  should 
be  actually  supplied.  In  re  lAsgar  Dominion 
Election,  22  Occ.  N.  433,  14  Man.  L.  R. 
310. 

Treating  —  Evidence  —  ParticUUirs.}—^ 
In  Fiset's  case  it  was  charged  in  general 
terms  in  the  particulars  that  he  travelled 
about  in  the  constituency  and  canvassed  a 
large  number  of  voters  in  certain  specified 
polling  districts,  and  "corruptly  treated  them, 
to  in£ice  them  to  vote  for  the  re8i>ondent." 
The  evidence  shewed  that  Fiset  did  go  about 
canvassing  and  was  driven  by  Jean  Moreau. 
It  was  sought  by  the  petitioners  to  shew  that 
in  so  going  about  Fiset  treated  various  elec- 
tors, but  objection  was  made  to  the  allowance 
of  such  evidence  on  the  ground  that  the  par- 
ticulars did  not  give  the  details  required  by 
the  order,  and  the  Court  refused  to  hear  evi- 
dence of  treating  in  that  way,  not  more  de- 
finitely specified,  or  to  allow  the  examination 
of  Moreau  for  the  purpose  of  obtaining  in- 
formation only.  About  a  week  before  polling 
day  Fiset  spent  an  evening  at  Moreau's  house ; 
he  had  with  him  whisky  and  gin  and  gave  a 
drink  to  one  Cardinal,  telling  him  it  was 
"election  whisky."  The  meeting  was  not  ar- 
ranged, but  the  neighbours  just  happened  to 
come  in.  It  was  not  shewn  that  Cardinal 
had  a  vote.  Cardinal's  evidence  was  given 
without  objection,  and  he  was  cross-examined 
upon  it: — ^Held,  that  the  Court  was  not  pre- 
vented from  considering  the  charge  on  ac- 
count of  its  not  being  specified  in  the  particu- 
lars, but  the  way  in  which  the  evidence  was 
brought  out  was  to  be  taken  into  considera- 
tion. If  such  meetings  were  frequent  or  in- 
tentionally brought  about,  the  inference  of 
the  corrupt  intent  would  be  almost  irresist- 
ible. As  it  was,  it  could  not  be  taken  as 
absolutely  clear.  In  re  lAsgar  Dominion 
Election,  22  Occ.  N.  433,  14  Man.  L.  R.  310. 

Treating  —  Intent  —  Candidate*]  —  It 
was  shewn  that  the  respondent  and  his  chief 
agent  had  on  several  occasions  in  the  course 
of  the  canvass  treated  in  bars.  The  respon- 
dent was  a  physician,  with  a  large  country 
practice,  and  constantly  on  the  road.  Hfe 
was  also  a  horse  fancier,  and,  although  an 
abstainer  from  liquor,  a  great  con«umer  of 
cigars.  It  was  not  disputed  that  while  on 
the  road  he  was  in  the  constant  habit  of 
treating,  and  he  continued  to  treat  after  bis 
nomination  by  the  convention  on  the  1st  Feb- 
ruary until  the  writ  for  the  election  was 
issued,  on  the  22nd  April: — ^Held^  that  no 
corrupt  intent  having  been  shewn  in  any  of 
the  instances  of  treating  proved,  the  election 
was  not  thereby  avoided.  West  Wellington 
Case,  1  E.  C.  16,  distinguished.  In  re  East 
Middlesex  Provincial  Election — Rose  v.  Rut- 
ledge,  23  Occ.  N.  183,  5  O.  L.  R.  644,  2  O. 
W.  R.  233. 

Treating  —  Intent  —  Custom.}  —  The 
treating  of  electors  prior  to  and  on  polling 
day  by  an  agent  of  the  respondent,  although 
done  on  a  liberal  scale,  will  not  be  assumed 
to  have  been  done  with  the  corrupt  intent 
necessary  to  make  it  an  offence,  when  the 
Court  is  satisfied  that  he  was  accustomed  to 
keep  at  all  times  considerable  quantities  of 
liquors  on   hand   and   to   supply  them  quite 
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freely  to  others  in  the  way  of  hospitality  or 
as  a  matter  of  business,  and  there  is  no  other 
evidence  to  shew  that  the  treating  was  done 
in  order  to  influence  a  voter  or  voters.  The 
same  rule  applies  to  treating  when  done  in 
compliance  with  a  custom  prevalent  in  the 
country  and  without  express  evidence  of  any 
corrupt  inlent  in  so  treating;  also  to  the 
supplying  of  meals  at  a  private  house  to 
electors  who  have  come  from  a  distance,  in 
the  absence  of  evidence  that  this  was  done 
for  the  purpose  of  influencing  the  election. 
In  re  Lisgar  Dominion  Election,  22  Occ.  N. 
433,  14  Man.  L.  R.  310. 

Treatins  —  Intent  —  Custom,] — Where 
a  person  \vno  was  held  to  be  an  agent  gave 
two  bottles  of  whisky  to  an  elector  the  day 
before  polling  day,  the  inference  of  fact  was 
drawn  that  they  were  given  with  the  corrupt 
intent  of  influencing  the  voter,  although  there 
was  no  direct  evidence  to  shew  the  object  for 
which  they  were  given.  Where  a  quantity 
of  whisky  was  obtained  from  one  agent  of  the 
respondent  and  taken  to  the  home  of  another 
in  the  vicinity  of  one  of  the  polling  x>l&ces, 
where  it  was  drunk  freely  on  election  day  by 
the  electors  generally,  the  inference  of  fact 
was  drawn  that  it  was  provided  b^  both  these 
agents  for  the  purpose  of  influencing  the  elec- 
tors, though  there  was  no  direct  evidence  to 
that  effect,  and  it  was  held  to  be  a  corrupt 
practice  notwithstanding  that  apparently  it 
did  not  have  that  effect.  The  evidence  also 
shewed  that  a  quantity  of  whisky  was  taken 
to  a  place  in  the  vicinity  of  another  polling 
place  by  an  agent,  where  it  was  consumed 
by  the  agents  and  others  on  polling  day: — 
Held,  that  this  shewed  a  scheme  on  the  part 
of  the  respondent's  agents  to  influence  the 
voters  generally,  and  procure  the  election 
of  the  respondent  by  providing  whisky  at 
each  of  the  polling  places.  Quaere,  whether 
an  agent  accustomed  to  carry  about  with 
him  a  bottle  of  whisky  to  treat  those  whom 
he  should  happen  to  meet,  should  not,  if 
following  this  custom  while  actually  engaged 
in  canvassing,  be  held  to  have  treated  with  a 
corrupt  intent.  Leblanc  v.  Moloney,  5  Terr. 
L.  R.  402. 

Treating  —  Meeting  of  Electors  —  In- 
dividuals.] —  The  respondent  requested  M., 
who  was  found  to  be  an  agent,  to  go  with 
him  to  a  factory  and  introduce  him  to  the 
workmen,  some  of  whom  were  voters.  M.  did 
this,  and  the  respondent  addressed  the  work- 
men on  behalf  of  his  candidature.  After  the 
meeting  was  over  and  the  workmen  had  dis- 
persed, M.  asked  the  foreman  to  have  a  drink 
at  a  neighbouring  inn,  which  the  foreman 
declined.  M.  also  said  that  if  the  workmen 
who  went  home  in  that  direction  would  go 
to  the  inn,  he  would  "  leave  a  drink  for  them 
there."  This  conversation  was  not  in  the 
presence  of  the  respondent,  nor  heard  by 
him.  When  the  men  were  leaving  their  work 
for  the  day,  the  foreman  told  them  what  M. 
had  said,  and  eight  or  ten  of  them  called 
at  the  inn  and  got  a  drink  of  beer  without 
paying  for  it: — Held,  that  a  charge  of  treat- 
ing a  meeting  assembled  to  promote  the  elec- 
tion, under  s.  161  of  the  Ontario  Election 
Act,  failed  upon  this  evidence,  for  the  meet- 
ing had  come  to  an  end  before  anything  was 
said  about  the  treating,  and  the  men  were 
not  told  anything  about  it  till  nearly  three 
hours  afterwards.  Nor  did  the  evidence  sup- 
port a  charge  under  s.  162  (1)  of  corrupt 
treating  of  individuals  in  order  to  be  elected. 


M.  being  a  customer  of  the  factory  and  fol- 
lowing a  previous  habit  in  has  intercourse 
with  the  men.  In  re  East  Middlesex  Provin- 
cial Election — Rose  v.  Rutledge,  23  Occ.  N. 
183,  5  O.  L.  R.  644.  2  O.  W.  R.  233. 

Treating  a  Meeting — ^Bribery,] — ^Where, 
after  a  meeting  of  electors  had  broken  up, 
an  alleged  agent  of  the  respondent  had  treated, 
at  the  bar  of  the  hotel  where  it  had  been 
held,  a  mixed  multitude  comprised  of  some 
who  had  been  at  it,  and  others  who  had  not : 
— H^ld,  Maclennan,  J. A.,  dissenting,  that  this 
was  not  treating  **a  meeting  of  electors  as- 
sembled for  the  purpose  of  promoting  the 
election,"  within  s.  161  of  the  Ontario  Elec- 
tion Act,  R.  S.  O.  c.  9: — Held,  also,  revers- 
ing the  decision  of  the  trial  Judges,  that  such 
treating  was  not  '^bribery,"  within  s.  159. 
Corrupt  treating  in  its  nature  runs  very  close 
to  bribery  on  the  part  of  the  treater,  but  the 
cii*cumstances  in  which  a  treat  can  be  said 
to  be  a  valuable  consideration  within  s.  159, 
so  as  to  amount  to  bribery  on  the  part  of  the 
person  accepting  it,  must  be  unusual.  In  re  ' 
North  Waterloo  Provincial  Election — Shoe- 
maker V.  Lackner,  2  Elec.  Cas.  76. 

Treating  a  Meeting  —  What  Amounts 
to.] — ^A  number  of  voters  met  at  a  voters 
house  for  the  purpose  of  going  over  the  voters' 
lists  and  then  of  having  a  card  party.  After 
the  lists  were  disposed  of,  the  card  party 
took  place,  and  meat  and  drink  were  supplied 
by  the  host,  but  the  drink,  a  quarter  cask 
of  beer,  was  paid  for  by  subscription,  accord- 
ing to  the  custom  of  the  locality,  a  German 
settlement: — Held,  not  a  corrupt  practice 
withing  the  meaning  of  the  words  "treating 
a  meeting  of  electors  assembled  for  the  pur- 
pose of  promoting  the  election,"  in  s.  161 
of  the  Ontario  Election  Act,  R.  S.  O.  1897 
c.  0.  In  re  South  Perth  Provincial  Election 
—Ellah  v.  Montieth,  2  Elec.  Cas.  144- 

Voting  witliont  Right  —  Knowledge 
— Aliens — Non-residentsJ] — Actual  knowledge 
on  the  part  of  a  voter  that  he  has  no  right 
to  vote  (e.g.,  because  an  alien  or  non-re- 
sident) is  necessary  to  constitute  a  corrupt 
practice  under  R.  S.  O.  1887  c  9,  s.  160.  In 
re  South  Perth  Provincial  Election — Mal- 
colm V.  McNeiU,  2  Elec.  Cas.  30. 

Voting  withont  Right — Knowledge  — 
Mala  Mens — Taking  Oath.] — It  was  charged 
that  a  person  had  voted  at  the  election,  know- 
ing that  he  had  no  right  to  vote,  by  reason 
of  his  not  being  a  resident  of  the  electoral 
district.  He  knew  that  his  name  was  on  the 
voters'  list,  and  that  it  had  been  maintained 
there  by  tne  County  Judge,  notwithstanding 
an  appeal,  and  he  believed  that  he  had, 
and  did  not  know  that  he  had  not,  a  right 
to  vote: — Held,  that  a  corrupt  practice  un- 
der s.  168  of  the  Election  Act,  R.  S.  O.  1897 
c.  9,  was  not  established.  Under  that  sec- 
tion the  existence  of  the  mala  mens  on  the 
part  of  the  voter,  "knowing  that  he  has 
no  right  to  vote,"  not  merely  his  knowledge 
o£.  facts  upon  the  legal  construction  of  which 
that  right  depends,  must  be  proved.  The  of- 
fence does  not  depend  upon  his  having  taken 
the  oath ;  it  may  be  proved  apart  from  that ; 
nor  does  the  fact  that  he  has  taken  the  oath, 
even  if  it  be  shewn  in  point  of  law  to  be 
untrue,  necessarily  prove  that  the  offence  has 
been  committed.  Haldimand  Case,  1  Elec. 
Ctis.  529,  distinguished.  In  re  East  Elgin 
Provincial  Election — Easton  v,  Brovoer,  21 
Occ.  N.  10,  2  Elec.  Cas.  100. 
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IV.  Petition  to  Void  Election. 

Affidavit  —  Commissioner  —  Agent  of 
Solicitor.] — ^The  respondent  to  a  i)etition  un- 
der the  Ontario  Controverted  Elections  Act 
moved  to  set  aside  or  dismiss  the  petition 
and  to  set  aside  the  service  thereof,  and  of 
the  aiiidavit  of  bona  fides  and  of  notice  of 
presentation,  because  the  commissioner  before 
whom  the  affidavit  was  sworn  was  the  solici- 
tor by  w^hom  the  petition  and  affidavit  were 
prepared,  and  by  whom,  as  agent  for  the 
petitioner's  solicitors,  the  petition  was  pre- 
sented : — Held,  that  the  commissioner  was  not 
disqualified.  In  re.  Lennox  Provincial  Elec- 
tion— Ferry  v.  Carscallen,  22  Occ.  N.  407, 
4  O.  L.  R.  647,  1  O.  W.  R.  730. 

Appeal — Settlement  of  Ctise.] — No  ma- 
chinery has  been  provided  by  the  Ontario 
Controverted  Elections  Act  or  by  the  Rules 
for  the  settlement  of  a  case  upon  an  appeal 
to  the  Court  of  Appeal  from  the  judgment 
upon  the  trial  of  a  petition  under  the  Act. 
The  trial  Judges  can  give  no  direction  as 
to  the  evidence  to  be  submitted  to  the  Court. 
Semble,  that  either  party  may  treat  the  whole 
of  the  evidence  taken  at  the  trial  as  being 
before  the  Court  of  Appeal.  In  re  South  Ox- 
ford Provincial  Election — McKay  v.  Suther- 
land. 23  Occ.  N.  41,  5  O.  L.  R.  58,  2  O.  W. 
R.  2. 

Appli^atioii  to  Fix  Day  for  Trial — 

Delay — Extending  Time — Grounds  —  Discre- 
tion— Appeal— Form  of  Order.] — The  peti- 
tions were  presented  on  the  4th  February, 
1903;  the  Legislative  Assembly  sat  from  the 
10th  March  to  the  27th  June.  On  the  5th 
November  applications  were  made  by  the 
petitioners  to  a  Judge  on  the  rota  to  fix  dates 
for  the  trial  of  the  petitions,  and  if  neces- 
sary to  extend  the  time  for  bringing  them 
to  trial.  Owing  to  the  engagements  of  the 
other  Judges  on  the  rota,  and  the  difficulty 
of  immediately  communicating  with  them,  the 
Judge  was  unable  then  to  fix  dates,  and,  the 
respondents  not  being  prepared  to  agree  to  an 
extension  of  time,  the  applications  stood  over 
pending  applications  to  be  made  to  extend 
the  time.  On  the  11th  November  the  peti- 
tioners moved  before  the  same  Judge  (one 
of  the  Judges  of  the  Court  of  Appeal)  for, 
and  obtained,  orders  extending  the  time  for 
the  commencement  of  the  trials,  upon  affi- 
davits shewing  that  the  petitioners  believed 
that  the  Court  could  fix  days  for  trial  suit- 
able to  the  Judges'  other  engagements;  that 
bribery  was  extensively  practised  on  behalf 
of  the  respondents;  that  the  petitioners  could 
prepare  for  trial  in  one  month;  that  the  re- 
quirements of  justice  rendered  it  necessary 
that  the  time  for  the  commencement  of  the 
trials  should  be  extended;  that  the  applica- 
tions were  not  made  for  delay : — Held,  that 
the  applications  were  in  time  to  enable  the 
trials  to  be  commenced  within  6  months  from 
the  date  of  the  presentation  of  the  petitions 
(excluding  the  time  occupied  by  the  session) 
within  the  meaning  of  ss.  47  and  48  of  the 
Ontario  Controverted  Elections  Act,  and  the 
failure  to  fix  days  could  not  be  attributed 
to  the  petitioners;  ss.  IB  and  47  of  the 
Act  and  Rules  26  and  27  leave  the  fixing 
of  days  in  the  hands  of  the  rota  Judges.  It 
was  not  open  to  the  respondents  to  complain 
of  lack  of  diligence  by  the  petitioners  within 
the  6  months,  no  days  for  trial  having  been 
fixed.  Much  of  w^hat  was  necessary  to  be 
shewn  on  the  applications  to  extend  the  time. 


transpired  in  the  presence  of  the  Judge,  and 
the  facts  were  within  his  own  knowledge-; 
there  was  no  reason  why  he  should  not  act 
thereon.  The  justice  of  the  case  was  in 
favour  of  making  the  orders ;  the  Judge  right- 
ly exercised  his  discretion  upon  sufficient 
grounds;  and  his  orders  should  not  be  in- 
terfered with.  The  appropriate  form  of  the 
orders  would  be  to  extend  the  time  for  fixing 
the  days  of  trial  rather  than  the  time  for 
the  commencement.  In  re  North  Norfolk  Pro- 
vincial Election.  Snider  v.  Little — In  re  North 
Perth  Provincial  Election,  Monteith  v.  Brown, 

24  Occ.  N.  6,  6  O.  L.  R.  597,  2  O.  W.  R, 
1079,   1104. 

Change  of  Solicitors — Right  to  Object 
to^-Withdrawal  of  Petition — Order  for  — 
Evidence  on — Notice  of  Motion — Publication 
— Collusion — Deposit — Security  for  Costs  -r- 
Substitution  of  Petitioner  —Time  for.]— The 
only  person  who  can  complain  of  an  order 
changing  the  solicitor  for  the  petitioner  in  an 
election  petition  is  the  solicitor  removed.  An 
ordinary  voter  has  no  status  to  attack  the 
order,  and  an  application  by  such  an  one 
to  set  aside  an  order  can  be  considered  only 
so  far  as  the  order  is  part  of  a  scheme  to 
get  rid  of  the  petition.  2.  Assuming  that 
an  ordinary  voter  is  a  person  who  can  move 
against  an  order  giving  the  petitioner  leave 
to  withdraw  the  petition^  there  was  no  irre- 
gularity in  the  application  to  withdraw  in 
this  case,  affidavits  of  the  financial  agents 
of  the  candidates  not  being  necessary  unless 
insisted  on  by  the  Judge  who  hears  the  appli- 
cation, and  the  notice  of  motion  having  been 
published  in  two  newspapers  in  the  electoral 
division.  3.  It  was  not  proved  that  there 
was  collusion  or  that  the  petitioner  did  not 
in  good  faith  authorize  the  application;  and 
semble,  if  there  had  been  collusion,  the  appli- 
cant would  still  have  had  the  right  to  with- 
draw, but  the  Judge  might  have  ordered  that 
the  deposit  shoud  remain  as  security  upon  a 
petitioner  being  substituted.  4.  An  applica- 
tion to  substitute  a  petitioner  is  to  be  made 
at  the  time  the  motion  to  withdraw  is  made; 
and,  if  not  then  made,  and  an  order  for  with- 
drawal granted,  the  petition  is  out  of  Court 
and  cannot  be  revived.  But  semble,  if  there 
was  power  to  make  such  an  order  at  a  later 
period,  it  should  be  applied  for  within  a  rea- 
sonable time  and  full  explanation  of  any  delay 
given.  In  re  South  Leeds  Dominion  Election 
—Kelly  V.  Taylor,  2  Elec.  Cas.  1. 

CharKOs  Not  laTostisated  at  Trial — 

Excessive  Particulars — Witness  Fees.]  —  A 
controverted  election  petition  contained  685 
charges  and  at  the  trial  application  was  made 
to  8  or  10  more  charges;  225  witnesses  were 
subpoenaed  and  paid  $530.  Two  charges 
were  proved  thereupon,  the  respondent  admit- 
ted responsibility  of  an  agent  and  did  not 
claim  protection  of  the  statute.  The  Court 
declared  the  seat  vacant: — ^Held,  the  practice 
of  heaping  up  excessive  number  of  charges 
could  not  be  encouraged.  Costs  were  not 
allowed  for  charges  which  failed  nor  for 
the  supplemental  charges,  but  the  Court  al- 
lowed the  petitioner  $230,  as  a  reasonable 
apportionment  of  the  expenses  for  witness 
fpes.  In  re  North  Norfolk  Provincial 
Election^Snider  v.  Little,  4  O.  W.  R.  314, 

25  Occ.  N.  9,  8  O.  L.  R.  566. 

Copy — Service  —  Amendment.] — In  the 
printed  copy  of  the  petition  served  upon  the 
respondent  the  concluding  prayer  had,  by  mis- 
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take  of  the  clerk,  a  pen  stroke  drawn  tbrongb 
it: — Held,  that,  thoagh  the  copy  was  not 
strictly  a  "  true  copy "  of  the  original,  yet 
as  the  defect  was  a  purely  formal  one,  and 
could  not  possibly  have  misled  the  respond- 
ent, it  was  not  fatal,  and  leave  to  amend 
was  given.  In  re  Centre  Bruce  Provincial 
Election— SHtcart  v.  Clarke,  22  Occ.  N.  286, 
4  O,  L.  R.  263,  1  O.  W.  R.  503.  2  O.  W.  R. 
1049. 

Copy — yeglect  to  Deposit — Local  Regis- 
trar— E^ension  of  Time — Terms — Costs.] — 
Election  petitions  filed  with  local  registrars 
under  62  V.  (2)  c.  6  (O.)  are  received  by 
them  as  registrars  of  the  Court  of  Appeal. 
And,  although  a  petitioner  who  does  not  leave 
with  the  local  registrar  at  the  time  of  filing 
the  i>etition  a  copy  of  the  petition  to  be  sent 
to  the  returning  officer,  is  in  default  under 
Election  Rule  1  (2),  still  the  time  for  doing 
so  is  subject  to  Election  Rule  58,  enabling 
the  Court  or  a  Judge  in  a  proper  case  to 
enlarge  the  time  appointed.  And  where, 
through  inadvertence,  the  solicitor  for  a  peti- 
tioner had  omitted  to  leave  the  copy,  and 
applied  without  delay,  the  time  was  extended, 
and  an  order  for  the  dismissal  of  the  petition 
was  discharged,  upon  the  terms  as  to  costs. 
In  re  North  Qrey  Provincial  Election — Boyd 
V.  Mackay,  23  Occ.  N.  303.  6  O.  L.  R.  273, 
1  O.  W.  R.  474.  483.  2  O.  W.  R.  231,  604, 
1131. 

Costs  —  Charges  which  failed — Charges 
not  investigated — Excessive  particulars — 'Wit- 
ness fees.  Re  North  Norfolk  Provincial  Elec- 
tion—Snider V.  Little,  4  O.  W.  R.  314,  8  O. 
L.  R.  566. 

Costs — Conduct  of  Respondent.] — The  re- 
spondent, having  allowed  the  organization 
of  the  contest  to  go  into  the  hands  of  persons 
as  to  whom  he  could  not  or  would  not  give 
any  information,  and  having  failed  to  shew 
that  he  had  made  any  serious  effort  to  pre- 
vent illegal  practices,  was  refused  any  costs 
of  his  attendance  or  examination  as  a  wit- 
ness, the  petition  being  in  other  respects  dis- 
missed with  costs.  In  re  Liftgar  Dominion 
Election,  22  Occ.  N.  433,  14  Man.  L.  R.  310. 

Costs — Counsel  Fees — Disbursements.]  — 
The  fee  of  an  advocate  or  counsel  upon  the 
trial  of  a  controverted  election  petition  is  not 
to  exceed  the  amount  provided  by  54  &  55  V. 
c.  20,  s.  15  (D.)  2.  The  fee  allowed  by 
this  section  does  not  include  disbursements 
in  the  cause  nor  the  costs  of  preliminary 
proceedings.  Bergeron  v.  Brunet.  5  Q.  P. 
R.  434. 

Cross-petition — Security  for  Costs.]  — 
I'Tnder  s.  13  of  the  Controverted  Elections 
Act,  R.  S.  O.  1887  c.  10,  security  for  costs 
is  required  only  in  the  case  of  the  original 
or  principal  petition,  and  not  in  that  of  a 
cross-petition.  In  re  Kingston  Provincial 
Election — Vanalstine  v.  Harty,  14  Occ.  N. 
420,  2  Elec.  Cas.  10. 

Deposit — Isaue  of  Writ — Clerk  or  Deputy 
Clerk  —  Bank  Notes.] — A  petition  under 
the  Controverted  Elections  Ordinance  (C.  O. 
1888  c.  5)  was  filed  with  the  clerk  of  the 
Court  at  Calgary  under  s.  3,  he  being  the 
clerk  whose  office  was  nearest  to  the  resid- 
ence of  the  returning  officer,  and  afterwards 
forwarded  to  the  deputy  clerk  at  Edmonton. 


The  Deposit  of  $500  required  by  s.  5  was  made 
with  the  deputy  clerk,  who  thereupon  issued 
the  writ  of  summons  under  s.  7 : — ^Held,  that 
the  deputy  clerk  was,  by  virtue  of  s.  3  of 
Ordinance  10  of  1891-2,  the  proper  person 
to  receive  the  deposit  and  issue  the  w^rit  of 
summons.  The  deposit  was  made  in  notes  of 
a  chartered  bank: — Held,  that  a  payment  or 
deposit  of  a  sum  of  money  required  by  statute 
need  not,  in  the  absence  of  express  provision, 
be  made  in  gold  or  legal  tender;  and  that, 
therefore,  the  deposit  was  sufficient.  In  re 
St.  Albert  Provincial  Election,  Prince  v.  Mol- 
oney, 2  Terr.  L.  R.  173. 

Deposit  —  Payment  out — Petition  aban- 
doned before  service — Grounds  of  abandon- 
ment— Affidavits  denying  collusion.  Re  West 
Wellington  Provincial  Election — Patterson  v. 
Tucker,  1  O.  W.  R.  629. 

Deposit  of  Copy  —  Preliminary  Objec- 
tions.]— Where  a  copy  of  an  election  petition 
was  not  left  with  the  prothonotary  when  the 
petition  was  filed,  and,  when  deposited  later, 
the  forty  days  within  which  the  petition  had 
to  be  filed  had  expired: — Held,  Gwynne,  J., 
dissenting,  that  the  petition  was  properly 
dismissed  on  preliminary  objections  (8  B.  C. 
R.  65.  21,  Occ.  N.  252).  Lisgar  Election 
Case,  20  S.  C.  R.  1,  followed.  Per  Gwynne, 
J.:  The  Supreme  Court  is  competent  to  over^ 
rule  a  judgment  of  the  Court  differently  con- 
stituted if  it  clearly  appears  to  be  erroneous. 
In  re  Burrard  Dominion  Election,  22  Occ. 
N.  10,  31  S.  C.  R.  459. 

Deposit  —  Rival  claimants  —  Issue.  Re 
North    Waterloo   Election,   1   O.   W.    R.   86. 

DisooTory — Examination  for  —  Particu- 
lars.]— Section  18  of  the  Controverted  Elec- 
tions Ordinance,  C.  O.  1898  c.  4,  provides 
as  follows :  "  The  said  petition  and  all  pro- 
ceedings thereunder  shall  be  deemed  to  be  a 
cause  in  the  Court  in  which  the  said  petition 
is  filed,  and  all  the  provisions  of  the  Judica- 
ture Ordinance,  in  so  far  as  they  are  appli- 
cable and  not  inconsistent  with  the  provi- 
sions of  this  Ordinance,  shall  be  applicable  to 
such  petition  and  proceedings:" — Held,  that 
the  provisions  of  the  Judicature  Ordinance 
respecting  examinations  for  discovery  come 
within  the  above  section.  2.  That  where  par- 
ticulars of  the  charges  had  been  ordered  the 
examination  could  not  be  compelled  until  af- 
ter the  delivery  of  the  particulars.  Lehlanc 
V.  Moloney,  5  Terr.  L.  R.  341. 

Evideaoe  —  Return.] — In  a  controverted 
election  petition  it  is  not  necessary  that  proof 
should  be  given  that  the  respondent  has 
been  returned  as  member.  Leblanc  v.  Mol- 
oney. 5  Terr.  L.  R.  402. 

Ezaminatioii  of  Respoadeiit  for  Dis- 
ooTor^  —  Inquiry  into  Corrupt  Practices 
Committed  at  Former  Election — Scope  of — 
Lengthy  Examination — Discretion  —  Adjourn- 
ment —  Continuation.] — Corrupt  practices 
said  to  have  been  committed  by  the  respond- 
ent to  a  controverted  election  petition  at  a 
former  election  on  the  petition  against  which 
he  was  declared  to  have  been  duly  elected, 
cannot,  as  such  and  as  committed  with  re- 
ference to  that  election,  be  inquired  into 
for  the  purpose  of  invalidating  the  election 
in  question.  Therefore,  the  petitioner  has  no 
right,  upon  the  examination  of  the  respond- 
ent for  discovery,  to  make  a  general  inquiry 
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into  Buch  corrupt  practices,  unless  it  can  oe 
shewn  that  they  are  in  some  way  connected 
with  and  are  still  operative  upon  the  election 
in  question.  Where  a  question  was  asked 
with  reference  to  a  discussion  between  the 
respondent  and  another  person  before  the  pre- 
Tious  election,  coupled  with  a  statement  that 
the  discussion  alleged  was  allowed  to  have 
been  renewed  at  the  election  in  question: — 
Held,  that  the  question  should  be  answered. 
If  an  examination  for  discovery  is  not  con- 
ducted with  discretion  or  becomes  oppres- 
sive, the  Court  is  empowered  to  declare  that 
it  shall  be  closed.  Where  the  examination 
was  continued  until  late  at  night,  wjien  the 
examiner  became  exhausted  and  was  unable 
to  proceed  further  with  it: — Held,  that  the 
req[>ondent  must  attend  for  further  examina- 
tion. In  re  North  York  Provincial  Election — 
Kennedy  y.  Davis,  24  Occ.  N.  11,  6  O.  L.  R. 
714,  2  O.  W.  R.  1169. 

Eztendinc  Time  for  Trial  —  Orders 
Discretion — Fractice."}  —  While  there  is  no- 
thing to  prevent  a  petitioner  from  making 
an  application  to  fix  the  time  and  place  of 
trial,  he  cannot  be  said  to  be  in  default  for 
not  having  done  so.  The  obligation  and  in- 
itiation in  that  respect  are  cast  upon  the 
rota  Judges,  the  only  penalty  (if  so  called) 
upon  the  petitioner  being  that,  if  three 
months  elapse  after  the  presentation  of  the 
petition  until  the  day  for  the  trial  being 
fixed,  any  elector  may,  on  application,  be 
substituted  for  the  petitioner,  on  proper  terms. 
And  where  the  Judges*  other  engagements 
are  such  as  to  make  it  difficult  for  them 
to  try  the  petition,  an  application  to  extend 
the  time  for  proceeding  to  trial  will  be  grant- 
ed almost  as  a  matter  of  course.  In  re  Cen- 
tre Bruce  Provincial  Election  —  Stewart  v. 
Clark,  24  Occ.  N.  52,  7  O.  L.  R.  28,  1  O. 
W.  R.  503.  2  O.  W.  R.  1094. 

Ezteading  Time  for  Trial — Cross-peti- 
tion. Re  North  Norfolk  Provincial  Election, 
2  O.  W.  R.  1106. 

Misdesoription  of  Electoral  Diatriot 

— Surplusage — Amendment,]  —  The  petition 
and  other  papers  in  an  election  case  were 
headed  in  the  proper  Court  and  purported  to 
be  under  the  Ontario  Controverted  Elections 
Act,  as  to  "  the  election  of  a  member  of  the 
Legislative  Assembly  for  the  Province  of  On- 
tario for  the  electoral  district  of  Lincoln  and 
Niagara,  holden  on  the  22nd  and  29th  days 
of  May,  1902."  No  such  provincial  electoral 
district  as  Lincoln  and  Niagara  existed,  but 
there  was  an  electoral  district  of  Lincoln, 
being  the  district  intended : — Held,  that  the 
misdescription  was  not  fatal;  that  the  addi- 
tional words  might  be  treated  as  surplusage 
and  struck  out,  leave  being  given  to  the  peti- 
tioner to  make  such  amendment.  In  re  Lin- 
coln Provincial  Election — McKinnon  v.  Jessop, 
22  Occ.  N.  362,  4  O.  L.  R.  456,  1  O.  W.  R. 
564. 

Partiovlars — Affidavit  of  Verifieation  — 
Service — Vagueness  of  Particulars  —  Objec- 
tion on  Appeal.]  —  In  proceedings  under  the 
Controverted  Elections  Act,  R.  S.  O.  c.  11, 
it  is  sufficient  to  attach  an  affidavit  of  verifi- 
cation to  the  particulars  filed,  without  serving 
it  on  the  respondent.  2.  It  is  too  late  on 
api>eal  from  the  judgment  on  an  election  peti- 
tion to  object  to  the  insufficiency  by  vagueness 
of    the    particulars.     In  re    Nortfi    Waterloo 


Provincial   Election — Shoemaker  v.   Lackner\ 
2  Elec.  Cas.  76. 

Partiovlars — Extension  of  Time — Appeal 
—  Stay  of  Proceedings  —  Appeal  Books  — 
Costs,] — Under  the  provisions  of  s.  18  of  the 
Controverted  Elections  Ordinance  and  Rulb 
548  of  the  Judicature  Ordinance,  the  Judge 
has  jurisdiction  to  extend  the  time  for  apply- 
ing for  particulars  even  after  the  time  limited 
by  s.  11  of  the  former  Ordinance  has  elapsed. 
Proceedings  stayed  pending  appeal,  time  for 
applying  for  particulars  enlarged,  typewritten 
instead  of  printed  appeal  books  allowed,  and 
costs  directed  to  abide  result  of  appeal.  In 
re  Banff  Elections-Brett  v.  Sifton  (No.  3), 
4  Terr.  L.  R.  263. 

Peremption — Statute — Retroactivity,]  — 
The  statute  1  Bdw.  VII.  c.  7  (Q.),  assented 
to  on  the  28th  March^  1901,  has,  retroactively, 
the  effect  of  perempting  all  election  petitions 
in  which  the  instruction  au  mdrite  has  not 
been  commenced  within  the  three  months 
which  follow  the  publication  in  the  Official 
Gazette  of  Quebec  of  the  election  of  the  re- 
spondent. Ste,  Marie  v.  Perrault,  4  Q.  P.  R. 
159. 

Petitioner — Status — Corrupt  Practices  — 
Right  to  Vote  —  Preliminary  Objections  — 
Dominion  Election  Act  —  Interrogatories  — 
Failure  to  Answer.] — Corrupt  practices  com- 
mitted by  a  petitioner  who  contests  a  federal 
election  do  not  deprive  him  ipso  facto  of  his 
right  to  vote  at  such  election,  nor  of  his 
right  to  be  petitioner,  except  in  the  cases  pro- 
vided for  by  ss.  8  and  9  of  63  &  64  V.  c.  12. 
Consequently,  the  disqualification  resulting 
from  practices  other  than  those  enumerated  in 
68.  8  and  9  cannot  be  pleaded  by  way  of 
preliminary  objection.  Aliter,  in  the  case  of 
a  provincial  election.  2.  Section  113  of  the 
Dominion  Election  Act  of  1900  should  be 
strictly  interpreted  and  should  not  be  extended 
by  analogy.  3.  In  the  case  of  a  petition  to 
set  aside  an  election  the  opposite  party  can- 
not be  interrogated  sur  faits  et  articles,  and 
if  the  party  does  not  obey  the  order  to  answer 
such  interrogatories,  they  will  not  be  taken  as 
affirmatively  answered  upon  a  motion  to  that 
effect.    Poirier  v.  Loy,  4  Q.  P.  R.  23. 

Preliminary  Objections  —  Affidavit  of 
petitioners  —  Intituling -^  Receipt  —  Clerical 
error.  Re  Qu^Appelle  Dominion  Election  (N. 
W.T.),  1  W.  L.  R.  496. 


Preliminary  Objeotiono — Answer — Que- 
bec Controverted  Elections  Act.] — The  Quebec 
Controverted  Elections  Act  makes  no  provi- 
sion for  the  making  and  filing  of  an  answer 
to  the  preliminary  objections,  and  if  an 
answer  be  filed  it  will  be  struck  out  on  mo- 
tion.   Dyer  v.  McCorkUl,  7  Q.  P.  R.  167. 

Preliminary  Objeetiona — Appeal — Stay 
of  Trial,] — ^Where  the  respondent  to  a  Domi- 
nion election  petition  has  appealed  to  the  Su- 
preme Court  of  Canada  from  a  judgment  over- 
ruling his  preliminary  objections,  the  Superior 
Court  cannot,  as  long  as  the  appeal  has  not 
been  decided,  fix  a  day  for  trial  on  the  merits, 
but  the  Court  must  stay  the  proceedings  and 
postpone  the  trial  of  the  petition.  Bergeron 
V.  Brunei,  5  Q.  P.  R.  156. 


Preliminary  Objeotiona — English  Rules 
— Copy   of  Petition — When   to   be   Filed.] — 
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In  order  to  have  due  presentation  of  an  elec- 
tion petition  under  the  Dominion  Controverted 
Elections  Act,  R.  S.  C  c.  U,  s.  0,  a  petitioner 
must,  at  the  same  time  that  he  files  his  peti- 
tion, leave  with  the  clerk  of  the  Court  a  copy 
of  the  petition  to  be  sent  to  the  returning 
officer.  In  re  Burrard  Dominion  Election — 
Duval  V.  ^axtcclL  21  Occ.  N.  252,  8  B.  C.  R. 
U5. 

Preliminary  Objeotiona  —  Leave  to 
supply  new  evidence  after  conclusion  of  hear- 
ing— Proof  of  status  of  petitioner — Production 
of  voters'  list.  Re  yukon  Dominion  Election — 
Grant  v.  Thompson  (Y.T.),  2  \V.  L.  R.  136, 
435. 

Preliminary  Objections  —  Motion  to 
IStrike  Out — Appeal — Fixing  Time  tor  Trial,] 
— Preliminary  objections  to  an  election  peti- 
tion having,  on  summons  to  strike  them  out 
or  otherwise  disi>ose  o£  them,  been  struck  out, 
on  the  ground  that  they  were  not  filed  in 
time,  inasmuch  as  they  were  filed  after  office 
houi:s  on  the  last  daj-  limiting  for  filing,  and 
an  appeal  from  the  order  to  the  Supreme 
Court  of  Canada  being  pending: — Held,  that, 
inasmuch  as  the  preliminary  objections  had 
not  been  considered  upon  their  merits,  and 
one  of  the  objections  if  sustained  would 
finally  dispose  of  the  petition,  the  Court  should 
not  fix  a  time  for  the  trial  of  the  petition. 
In  re  West  Assinihoia  Dominion  Election — 
McDougall  v.  Davin,  2  Terr.  L.  R.  417. 

Preliminary  Objections — Order  as  to 
~urisdiction  of  Judge  at  Chambers — Rules 
of  Court — Practice.] — ^The  words  of  O.  35  of 
the  Rules  of  the  Supreme  Court  made  under 
the  Dominion  Controverted  Elections  Act,  and 
the  table  of  Chambers  work  indicating  the 
order  in  which  each  Judge  shall  sit  and  the 
period  of  time  during  which  he  shall  take  the 
duties  assigned,  etc.,  fulfil  the  provisions  of 
the  Dominion  Act  of  1887,  c.  7,  s.  2,  and 
there  being  both  a  practice  as  to  the  order 
of  business  and  an  arrangement  of  the  order 
of  business,  a  Judge  sitting  at  Chambers  has 
jurisdiction  to  make  an  order  setting  down 
preliminary  objections  to  an  election  petition 
to  be  heard  before  one  of  the  Judges  of  the 
Supreme  Court.  It  is  not  necessary  in  Nova 
Scotia  that  there  should  be  a  rota  before  sucli 
an  application  can  be  heard,  the  English 
practice  in  that  particular  being  different,  and 
depending  upon  the  wording  of  the  English 
Act  applicable  in  such  cases.  The  words 
**  order,"  **  duties,"  and  **arrange,"  as  used 
In  the  Dominion  Controverted  Elections  Act, 
ar^  not  used  as  conferring  jurisdiction.  In 
re  Cumberland  Dominion  Election — Ripley  v. 
Logan,  37  N.  S.  Reps.  349. 

Preliminary  Objections — Particulars  — 
Examination  of  Petitioner.] — A  respondent  to 
a  controverted  election  petition  under  the 
Quebec  Act  has  no  right  to  examine  the  peti- 
tioner before  filing  particulars  of  preliminarj' 
objections.  2.  The  respondent  will  be  ordered 
to  declare  the  names  of  the  agents  and  friends 
of  the  defeated  candidate  who  have  committed 
in  regard  to  the  petitioner,  and  of  those  in 
regard  to  whom  the  petitioner  has  committed, 
acts  of  corruption,  corrupt  practices,  and 
election  frauds,  mentioned  in  the  preliminary 
objections,  with  the  places  and  dates,  and 
describing  the  acts  committed,  and  in  what 
they  consist.  Qiroux  v.  Bcrgcvin,  5  Q.  P.  R. 
45. 


Preliminary  Objections — Petition  In- 
tituled in  the  Matter  of  the  Election  of  *' a 
Member*' — Return  of  Two  Members — Affida- 
vit— ISecurity  —  Amendment.]  —  A  writ  was 
issued  for  the  return  of  two  members  to  the 
House  of  Commons  for  the  electoral  district  of 
Queens,  in  the  province  of  Prince  Edward 
Island.  The  returning  officer  returned  two 
members  as  elected :  —  Held,  that  a  contro- 
verted election  petition  against  one  of  the 
members,  intituled  **  In  the  matter  of  the 
election  of  a  member,"  etc.,  was  a  nullity, 
and  the  affidavit  and  security  accompanying 
the  petition  being  also  so  intituled,  there  wab 
no  i)ower  to  amend ;  and  preliminary  objec- 
tions were  sustained.  In  re  Queens  County 
Dominion  Election  —  Burke  v.  McLean,  25 
Occ.  N.  46. 

Preliminary  Objections — Prejudice.]  — 
In  preliminary  objections,  and  a  fortiori  in 
those  made  to  a  petition  against  an  election, 
there  is  no  neceHsity  to  specifically  allege 
prejudice,  ^'<^cccney  v.  Lovell,  3  Q.  P.  R. 
422. 

Preliminary  Objections  —  Several 
Causes  of  Complai^kt — yo  Return  —  Undue 
Return — Corrupt  Praetices.]  —  An  election 
petition  was  divided  into  two  parts:  the  first 
being  based  upon  the  alleged  invalidity  of  T.'s 
nomination,  and  the  relief  prayed  with  regard 
to  that  was  that  B.,  the  other  candidate, 
should  be  returned  as  elected,  or  that  there 
should  be  a  new  election ;  and  the  second 
part  being  in  the  alternative,  in  case  the 
Court  should  think  T.  should  have  been  re- 
turned, that  he  should  be  declared  to  be  dis- 
qualified by  reason  of  corrupt  practices.  T. 
received  a  majority  of  the  votes,  but  the  re- 
turning officer  made  a  special  return  of  the 
facts  and  the  facts  and  the  return  of  **  no 
member  elected,"  on  account  of  the  supposed 
Invalidity  of  T.'s  nomination.  The  returning 
officer  was  made  a  respondent  to  the  petition : 
I  — Held,  upon  preliminary  objection  to  the 
i  petition,  that,  as  a  petition  must,  by  statute, 
I  be  filed  within  a  certain  number  of  days  after 
I  the  election,  and  not  after  the  return,  that  the 
two  distinct  sets  of  allegations  and  prayers 
for  relief  were  properly  included  in  the  one 
I  petition.  In  re  West  Durham  Dominion 
Election — Burfiham  v.  Thornton  and  Bingham, 
21  Occ.  N.  169. 

Preliminary  Objections  —  Several 
Causes  of  Complaint — No  Return — Illegal  De- 
posit— Parties  to  Petition.] — ^A  petition  under 
the  Dominion  Controverted  Elections  Act,  R. 
S.  C.  c.  9,  alleged  that  T.,  a  respondent  who 
had  obtained  a  majority  of  the  votes  at  the 
election,  was  not  properly  nominated,  and 
claimed  the  seat  for  his  opponent ;  and  that, 
if  it  should  be  held  that  T.  was  duly  elected, 
his  election  should  be  set  aside  for  cormpt 
acts  by  himself  and  agents: — Held,  that  T. 
was  properly  made  a  respondent  to  such  peti- 
tion, which  was  properly  framed  under  s.  5 
of  the  Dominion  Controverted  Elections  Act. 
Judgment  of  Street,  J.,  21  Occ.  N.  169, 
affirmed.  In  re  West  Durham  Dominion 
Election — Burnham  v.  Thornton  and  Bingham, 
21  Occ.  N.  365,  31  S.  C.  R.  314. 

Preliminary  Objections  —  Status  of 
Petitioner  —  Corrupt  Acts — Evidence — Domi- 
nion Elections  Act,  1900,  8.  113.] — Section 
113  of  the  Dominion  Elections  Act,  1900,  pro- 
vides that  any  person  hiring  a  conveyance  for 
a  candidate  at  an  election,  or  his  agent,  for 
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the  purpose  of  conveying  any  voter  to  or  from  ' 
a  polling  place  shall,  ipso  facto,  be  disquali- 
fied from  voting  at  such  election : — Held,  that 
the  right  of  an  elector  to  present  a  petition 
against  the  return  of  a  candidate  at  an  elec- 
tion may  be  questioned,  by  a  preliminary 
objection,  on  the  ground  that  he  is  disqualified 
under  s.  113,  and  that  on  the  hearing  of  the  i 
preliminary  objection  evidence  may  be  given  | 
of  the  corrupt  acts  which  caused  such  dis-  ' 
qualification.  Beauharnois  Election  Case,  31 
8.  O.  R.  447,  distinguished.  Held,  also,  that 
though,  unless  the  commission  of  the  corrupt 
acts  charged  is  admitted,  it  must  be  judicially 
established,  such  admission  or  judicial  deter- 
mination does  not  take  effect  merely  from  the 
time  at  which  it  is  made,  but  relates  back  to 
the  commission  of  the  acts.  In  re  Cumber- 
land Dominion  Election,  Logan  v.  Ripley;  In 
re  Pictou  Dominion  Election,  McDonald  v. 
Bell;  In  re  North  Cape  Breton  and  Victoria 
Election^  McKcnzie  v.  Cannon,  25  Occ  N. 
134,  36  S.  C.  R.  542. 

Preliuinary  Objeotioas  —  Status  of 
Petitioner — Corrupt  Practices  by — Voter  — 
Discovery — Fails  et  Articles.] — In  contesting 
a  Dominion  election,  the  fact  that  the  peti- 
tioner has  been  guilty  of  electoral  corruption, 
other  than  that  mentioned  in  art.  113  of  the 
Dominion  Ejections  Act,  does  not  make  him 
incapable  of  contesting  the  election,  such  cor- 
ruption not  taking  away  from  him  ipso  facto 
his  right  to  vote  at  the  election.  2.  The  Con- 
troverted Elections  Act  not  having  authorized 
the  administration  to  the  parties  of  interro- 
gatories sur  faits  et  articles,  the  default  of 
the  petitioner  to  answer  such  interrogatories 
is  no  evidence  against  him.  Poirier  v.  Loy, 
Q.  R.  19  S.  C.  489,  4  Q.  P.  R.  412. 

Prelimiiuury  Objeetions — Status  of  peti- 
tioner— Evidence — Voters*  list — Certified  copy 
— Notice  under  Canada  Evidence  Act — Oral 
testimony  of  petitioners  — Notice  of  presenta- 
tion of  petition  and  of  security — Clerical  error 
—Copy  of  certificate  ot-,registrar — Receipt — 
Service — Deposit — Bank  notes  —  Payment  of 
cost  of  publication  of  petition — Credit — Affi- 
davit verifying  petition — Proof  that  election 
held — ^Illegal  acts  of  enumerators  and  deputy 
returning  officers.  Re  Alberta  Dominion  Elec- 
tion (N.W.T.),  1  W.  L.  R.  486. 

Preliminary  Objeotions  —  Status  of 
Petitioner  —  Particulars — Corrupt  Practices.) 
— A  re8ix>ndent  to  an  election  petition  must, 
if  he  alleges  that  the  petitioner's  name  is  not 
.  lawfully  upon  the  list  of  electors,  point  out 
the  nature  of  the  illegality  charged.  2.  The 
respondent  will  be  orderd  to  give  particulars 
of  the  corrupt  practices  of  which  he  alleges 
that  the  petitioner  has  been  guilty  and  the 
expenses  which  he  has  incurred  and  the  elec- 
tors whom  he  has  treated.  3.  He  will  also 
be  ordered  to  give  particulars  of  the  conspir- 
acies of  which  he  accuses  the  petitioner,  the 
payments  and  promises  of  money  or  rewards 
which  he  alleges  the  latter  has  made,  and  the 
particular  circumstances  of  each  offence.  8te, 
Marie  v.  Perrault,  5  Q.  P.  R.  430. 

Preliminary  Objeetions — Status  of  peti- 
tioner— Proof  of — Copy  of  voters'  list  certified 
by  Clerk  of  the  Crown  in  Chancery — Notice 
--Canada  Evidence  Act — Petition  filed  before 
return  —  Form  of  petition  —  Affidavit.  Re 
Yukon  Dominion  Election — Orant  v.  Thomp- 
son (Y.T.),  2  W.  L.  R.  136,  436. 


Preliminary  Objeotions  —  Status  of 
Petitioner — Proof  of — Notice  of  Hearing  of 
Preliminary  Exceptions — Procedure  on  Hear- 
ing— Particulars — Quebec  Controverted  Elec- 
tions Act.] — The  allegation  that  the  deposit 
required  by  law  had  not  been  made  by  the 
petitioner,  and  that  the  latter  was  only  a 
pr^te-nom,  are  not  good  grounds  of  prelimin* 
ary  exception.  If  the  respondent  denies  that 
the  petitioner  is  a  British  subject  and  entitled 
to  vote,  it  is  for  the  petitioner  to  prove  his 
qualification  as  a  voter  and  his  status  to  con- 
test the  election.  The  production  of  the  ori- 
ginal voters*  list  which  was  used  at  the  poll 
or  of  a  copy  duly  certified  by  the  officer  who 
has  charge  of  the  original,  is  the  best  proof 
of  the  status  of  the  petitioner ;  and  if  the 
latter  has  voted  at  the  election  without  objec- 
tion on  the  part  of  any  one,  his  status  as  an 
elector  cannot  be  questioned.  The  production 
of  a  certificate  of  baptism  setting  out  the  date 
of  the  birth  of  the  petitioner  and  the  domicil 
of  hifi  father  and  mother  in  the  province  of 
Quebec  at  that  time,  although  the  baptism 
cook  place  more  than  24  years  after  such 
birth,  is  sufficient  proof  that  the  petitioner  is 
a  British  subject ;  and  the  burden  of  proof  is 
on  the  respondent  to  prove  that  the  petitioner, 
although  baptized  in  the  province,  was  bom  in 
a  foreign  country.  The  law  being  silent  as 
to  the  form  of  proceedings  to  be  followed  on 
a  hearing  of  preliminary  exceptions,  the  notes 
of  evidence  may  be  taken  by  a  stenographer 
appointed  by  the  Judges,  and  the  witnesses 
may  be  sworn  by  the  clerk  of  the  Court 
(d6put6  protonotaire  of  the  Superior  Court) 
in  the  presence  of  the  Judge;  this  procedure 
is  conformable  to  the  spirit  of  the  law  as  set 
forth  in  as.  473  and  500  of  the  Controverted 
Elections  Act  of  the  province  of  Quebec.  To 
prove  that  an  election  has  been  held,  it  is  not 
necessary  to  produce  the  writ  nor  the  pro- 
clamation and  commission  of  the  returning 
officer,  but  these  facts  may  be  established 
by  oral  testimony:  s.  515,  Quebec  Contro- 
verted Elections  Act.  This  Act  and  the  Rules 
of  practice  under  it  do  not  contain  any  direc- 
tion as  to  the  length  of  the  notice  to  be  given 
of  the  hearing,  leaving  it  to  the  Judge  to  give 
at,  at  his  discretion,  on  the  application  of  one 
of  the  parties,  as  he  may  deem  convenient  in 
the  conunon  interest  of  the  parties  and  the 
public;  and  the  rules  followed  in  England  in 
similar  cases  are  not  consistent  with  the  rules 
of  practice  governing  election  petitions  in  the 
province  of  Quebec.  The  Judge  may,  without 
prejudice  to  the  parties,  fix  a  day  for  the  hear- 
ing at  the  same  time  that  he  grants  an  appli- 
cation of  the  respondent  for  particulars,  pro- 
viding he  limit  such  hearing  to  facts  for 
which  particulars  are  not  demanded  and  of 
which  proof  can  be  made  by  the  production 
of  public  and  official  documents,  and  adjourn 
the  hearing  on  the  other  facts  until  after 
such  particulars  are  furnished.  It  is  not 
necessary  to  give  public  notice  of  the  day 
fixed  for  the  hearingi  the  only  public  notice 
required  by  the  law  being  that  of  the  dis- 
continuance of  the  petition  on  abandonment 
of  the  contestation.  In  re  Brome  Provincial 
Election^Dyer  v.  McCorkill,  Q.  R.  26  S.  C. 
392. 

Preliminary  Objection*  —  Status  of 
Petitioner — Proof  of — Voters*  List — Franchise 
Act,  1858.]— On  the  trial  of  the  preliminary 
objection  to  an  election  petition,  filed  under 
the  Dominion  Controverted  Elections  Act,  that 
the  petitioners  were  not  persons  entitled  to  vote 
at  the  election  in  question,  it  Is  not  necessary 
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since  the  passing  of  the  Franchise  Act,  1898, 
and  the  I>ominion  Elections  Act,  1900,  to 
prove  that  the  names  of  the  petitioners  were 
on  the  list  of  voters  which  was  actually  used 
by  the  deputy  returning  officer  at  the  parti- 
cular polling  division ;  but  it  will  be  sufficient 
to  shew  that  their  names  were  on  the  original 
list  transmitted  under  s.  16  of  the  Franchise 
Act,  1898j  by  the  custodian  thereof,  after 
final  revision,  to  the  Clerk  of  the  Crown  in 
Chancery,  as  this  is  declared  by  s.-s.  2 
of  s.  16  to  be  "  the  original  and  legal  list 
of  voters  for  the  polling  division  for 
which  the  list  of  which  it  is  a  copy  was  pre- 
putd:'  and  under  s.  10  of  the  same  Act  this 
list  may  be  proved  by  the '  production  of  a 
copy  authenticated  by  the  ordinary  imprint 
of  the  Queen^s  Printer.  The  Richelieu  Case, 
21  S.  C.  R.  168,  and  The  Winnipeg  and  Mac- 
donald  Cases,  27  S.  C.  R.  201,  distinguished 
on  the  ground  of  changes  in  legislation.  In 
re  Provencher  Dominion  Election,  21  Occ.  N. 
315,  13  Man.  L.  R.  444. 


Objeotimui — Sufficiency  of 
—  Service  of  Petition  —  Naming  Aiiomeu — 
Affidavit  in  Support  of  Petition,]  —  The 
EKominion  Controverted  Elections  Act,  de- 
fining, as  it  does,  what  are  grounds  on  which 
an  election  petition  may  be  deemed  insuffi- 
cient, the  Courts  can  only  entertain  prelim- 
inary objections  based  on  substantial  error 
and  want  of  formalities  essential  to  a  valid 
petition,  especially  when  the  want  of  form  is 
not  such  as  is  calculated  to  prejudice,  sur- 
prise, or  mislead  the  party  who  urges  it. 
After  an  election  petition  has  been  presented, 
the  petitioner  may  get  it  from  the  registrar  of 
the  Court  and  deliver  it  to  a  bailiff  for  service 
in  the  same  manner  as  in  the  case  of  writs 
of  summons  in  civil  matters.  A  petitioner 
is  not  bound  to  name  an  attorney,  and,  if  he 
does,  he  need  not  state  the  residence  of  the 
attorney  chosen.  The  affidavit  filed  by  the 
petitioner  in  support  of  the  petition,  sworn 
before  an  officer  qualified  to  take  oaths  and 
within  the  limits  of  his  jurisdiction,  is  lawful 
nl I hcugh  the  place  where  it  is  sworn  is  not 
accurately  stated  in  the  jurat«  Bailey  v. 
Hunt,  Q.  R.  27  S.  C.  84. 

Presentation  of — Time — Return  to  Clerk 
of  Crown  in  Chancery,  when  Made — Notice 
of  Presentation,] — The  return  of  a  member 
by  the  returning  officer  is  made  only  when  it 
has  been  actually  received  by  the  Clerk  of 
the  Crown  in  Chancery,  and  not  when  the 
returning  officer  has  placed  it  in  the  express 
or  post  office  for  transmission  to  such  Clerk; 
and  a  petition  may  be  presented  within  21 
days  after  such  receipt.  R.  S.  O.  1897  c.  9, 
8.  135,  and  R.  S.  O.  1807  c.  11,  s.  9,  con- 
sidered. 2.  The  omission  to  serve  a  separate 
notice  of  "  presentation "  of  the  petition  is 
not  fatal  to  the  proceedings,  where  a  copy  of 
the  petition  itself  is  duly  served,  on  which  is 
indorsed:  "  This  petition  is  filed,"  etc.  Wil- 
liams V.  Mayor  of  Tenby,  5  C.  P.  D.  135,  dis- 
tinguished. In  re  Ottawa  Provincial  Election 
—Randall  v.  Powell,  2  Elec.  Cas.  64. 

Presentation  of — Time  —  Computation,] 
— An  election  petition  under  R.  S.  B.  C. 
1897  c.  67,  s.  214,  must  be  filed  within  21 
ciays  of  the  exact  time  of  the  return.  Decision 
In  22  Occ.  N.  43,  8  B.  C.  R.  273,  affirmed; 
Irving,  J.,  dissenting.  In  re  New  Westminster 
Provincial  Election — Rae  v.  Gifford,  9  B.  C. 
R.  192. 


Pnblloavton  of    Kotioe    of    Trial  — 

Sheriff's  Costs  of — Payment  Out  of  Deposit.] 
Where  an  election  petition  is  dismissed  at  the 
trial  without  costs,  the  petitioner  must  pay 
to  the  sheriff  the  costs  incurred  in  the  publi- 
cation of  the  notice  of  trial  thereof;  and,  al- 
though the  sum  deposited  as  security  is  not 
security  for  such  expenditure,  payment  out 
of  Court  will  be  ordered  only  on  the  condition 
of  its  being  made  good  to  the  sheriff.  No 
charge  can  be  made  by  the  sheriff  for  attending 
to  the  publication,  no  allowance  therefor  being 
authorised  by  the  tariff.  In  re  East  Middle- 
sew  Provincial  Election,  2  Elec.  Cas.  150. 

Qnalilleation  of  Petitioner^"  Reside  '* 
— Ontario  Controverted  Elections  Act.] — ^The 
word  "  reside  "  in  s.  3  of  the  Ontario  Contro- 
verted Elections  Act,  R.  S.  O.  1897  c.  11,  as 
amended  by  62  V.  (2)  c.  6,  s.  1,  is  intended  to 
denote  the  place  where  the  petitioner  "eats, 
drinks,  and  sleeps,"  And  therefore  a  peti- 
tioner who  owned  a  farm  assessed  in  all  for 
more  than  S1,000,  and  all  in  one  electoral  dis- 
trict, but  the  house  and  part  of  the  land, 
assessed  for  less  than  that  sum,  being  in  one 
township^  and  the  main  part  of  the  land  In 
another  township,  was  held  to  be  unqualified, 
the  assessment  of  the  part  with  the  house 
being  alone  regarded.  Leave  was  given  to 
substitute  a  petitioner  :—<H]eld,  on  the  evi- 
dence, that  the  signatures  of  the  petitioners 
to  the  petition  and  accompanying  affidavit  liad 
not  been  obtained  by  fraud.  In  re  North 
Renfrew  Provincial  Election — Wright  v.  Dun- 
lop,  24  Occ.  N.  125,  7  O.  L.  R.  204,  3  O.  W. 
R.  300. 

Qnalilleation  of  Petitioners  —  Signa- 
tures— Fraud^-{}uestion  of  Fact — Corrobora- 
tion—  Insufficiency  —  Residence  —  Leave  to 
Substitute  Petitioner.] — ^Within  a  few  days 
after  the  presentation  of  an  election  petition, 
signed  in  a  solicitor's  presence,  the  affidavits 
accompanying  it,  sworn  to  before  another 
solicitor,  deposing  to  the  presentation  of  the 
petition  being  in  good  faith,  and  with  reason 
to  believe  that  the  statements  contained  in  it 
were  true  in  substance  and  in  fact,  and  after 
a  retainer  of  the  first  named  solicitor  to  con- 
duct the  proceedings,  two  of  the  petitioners 
made  affidavits  virtually  contradicting  their 
former  affidavits,  one  of  them  deposing  to 
being  intoxicatea  at  the  time  and  unable 
properly  to  realize  what  he  was  doing,  while 
the  petition  had  only  been  partily  read  over 
to  him,  some  of  the  statements  in  which  he 
had  since  found  were  wholly  untrue,  while  as 
to  others  he  knew  nothing ;  the  other  petitioner 
stating  that  he  was  an  old  man,  unable  to 
read  or  write,  and  that  without  tne  petition 
being  read  over  or  explained  to  him,  and 
without  his  having  any  independent  advice 
and  without  his  appreciating  his  position,  he 
was  induced  by  the  first  named  solicitor  and 
a  hotel  keeper  to  sign  the  petition  and  swear 
to  the  affidavits: — Held,  that,  in  the  absence, 
not  only  of  any  corroboration  of  the  state- 
ments made  in  the  subsequent  affidavits,  but 
in  the  face  of  their  denial  by  the  parties  in- 
terested, as  well  as  by  anotiier  person  then 
present,  they  were  not  sufficient  to  support 
an  application  made  by  the  respondent  to  set 
aside  the  petition.  Order  of  Moss,  C.J.O.,  24 
Occ.  N.  125,  7  O.  L.  R.  204,  3  O.  W.  R. 
300,  dismissing  application  to  set  aside  peti- 
tion and  allowing  a  new  petitioner  to  be  sub- 
stituted for  one  whose  qualification  was  in- 
sufficient,   affirmed.     In    re    North    Renfrew 
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Provincial  Election  —  Wright  v.  Dunlop^  z^ 
Occ.  N.  364.  8  O.  L.  R.  350,  3  O.  W.  R.  894. 

Rnles  of  Court-r-Validity  of -^  Payment 
into  Court — Appointment  of  Master  —  Status 
of  Petitioners — Evidence  on  Appeal.] — Pay- 
ment into  Court  in  the  usaa}  way  Is  a  good 
payment  in,  within  the  meaning  of  Rule  16  of 
the  Parliamentary  Election  Petition  Rules, 
1868  (Imperial).  A  Rule  made  by  the  Judges 
empowering  the  Senior  Puisne  Judge,  or  any 
other  Judge  of  the  Court,  to  perform  the 
duties  devolving  by  the  Rutes  on  the  Chief 
Justice  whenever  the  office  of  Chief  Justice  is 
vacant,  or  he  is  absent  from  the  Province,  is 
valid.  ApiK>intment  of  a  new  Master  under 
said  Rules  operates  ipso  facto  as  a  rescission 
of  any  former  appointment,  it  being  unneces- 
sary to  rescind  any  former  appointment  by 
express  writing.  The  full  Court  on  appeal 
allowed  evidence  to  be  adduced  to  prove  the 
status  of  the  petitioners,  although  the  matter 
was  not  gone  into  in  the  Court  below.  In 
re  Esquimau  Provincial  Election — Jardine  v. 
BuUen,  7  B.  C.  R.  471. 

SeenrltT — Notice — Affidavit  of  Service  — 
Rules  of  Court.]— In  s.  216  of  the  British 
Columbia  Elections  Act  **  proposed  security  ** 
means  "  intended  security,^  and  a  notice  by 
the  petitioner  informing  the  respondent  that 
security  would  be  given  by  depositing  $2,000 
with  the  Registrar  was  held  a  good  notice  pur- 
suant to  the  section.  The  additional  Rules 
made  on  the  27th  January,  1875  (i.e.,  in  addi- 
tion to  the  Parliamentary  Election  Petition 
Rules,  Michaelmas  Term,  1868),  are  in  force 
in  .British  Columbia.  The  petitioner  after 
serving  notice  of  the  presentation  of  the  peti- 
tion and  of  the  proposed  security  omitted  to 
file  an  affidavit  of  the  time  and  manner  of 
such  service  thereof: — Held,  that  the  petition 
should  not  be  struck  oft  the  files  of  the  Court 
on  that  ground.  In  re  Lillooet  Provincial 
Election — Stoddart  v.  Prentice,  7  B.  C.  R. 
498. 

Serrioe — Extension  of  Time — Special  Cir- 
cumstances.]— Under  substituted  s.  10  (s.  8 
of  c.  20,  1891),  of  the  Dominion  Controverted 
Elections  Act,  a  Judge  of  the  Election  Court 
has  jurisdiction  to  extend  the  time  for  per- 
sonal service  of  the  petition  on  the  ground  of 
special  circumstances  of  difficulty  in  effecting 
service,  if  it  appears  that  there  was  a  bona 
fide  attempt  to  serve,  and  ordinary  diligence 
is  used  in  trying  to  effect  a  service,  even 
though  it  is  shewn  that  the  petition  was  not 
delivered  to  the  officer  for  service  for  four 
days  after  it  was  filed,  and  during  the  whole 
period  allowed  by  the  section  for  service  the 
respondent  was  at  or  in  the  vicinity  of  his 
residence,  and  made  no  attempt  and  colluded 
with  no  i>er8on  to  avoid  service,  and  might 
have  been  served  if  more  than  ordinary  dili- 
gence had  been  used.  In  re  Sunhury  and 
Queen's  Dominion  Election — Nason  v.  Wil- 
mot,  35  N.  B,  Reps.  457. 

Serrioe — Irregularity  —  Extending  Time 
— Re-service — Preliminary  O bjections.  ]  — ^The 
petitioner  in  a  controverted  election  petition 
under  the  Dominion  Act,  after  the  appear- 
ance of  the  respondent,  and  the  filing  by  him 
of  preliminary  exceptions  in  which  he  com- 
plains of  the  irregularity  of  the  service  ef- 
fected upon  him,  may  obtain  ex  parte  an 
order  of  a  Judge  extending  the  time  for  ser- 
vice* and  that  before  having  desisted  from 
the  first  service.  Lahelle  v.  Leonard,  5  Q. 
P.  R.  77. 


BerTloe  —  Order  Extending  Time  for  — 
Grounds  for.] — An  election  petition  fil«d  in 
the  clerk's  office  on  the  17th  December  was 
sent  to  the  petitioner  at  C.  by  registered  letter 
on  the  20th,  and  was  received  at  the  post 
office  at  C.  on  the  evening  of  that  day,  but,  ^ 
for  some  reason  that  was  not  explained,  the 
letter  was  not  delivered,  and  the  petitioner 
had  no  knowledge  of  its  receipt  until  the  27th, 
the  last  day  for  service : — Held,  that  an  order 
extending  the  time  for  service  was  properly 
made.  Re  Restigouche  Dominion  Election — 
McAllister  v.  Uetd,  35  N.  B.  Reps.  390. 

• 

Serrioe  —  Personal — At  DomioH-r-Ahan' 
donment — Time  —  Extension  of  —  Motion  to 
Dismiss  Petition.] — An  election  petition  un- 
der the  provisions  of  s.  10  of  c.  9.  R.  S.  C, 
as  amended  by  s.  8  of  c.  20  of  the  sUtutes 
of  1891,  should,  unless  otherwise  ordered  by 
a  Judge,  be  personally  served.  2.  Service 
made  on  the  respondent  of  a  copy  of  the 
election  petition  by  leaving  such  copy  for 
him  at  his  domici)  with  his  wife,  without 
having  previously  stated  the  impossibility  of 
making  a  personal  service  within  the  time 
descri^,  and  without  the  order  of  a  Judge, 
is  not  good  service  according  to  the  provisions 
of  s.  8  of  c  20.  3.  As  in  ordinary  actions, 
a  petitioner  may  abandon  at  his  own  expense, 
the  service  of  an  election  petition  made  as 
above,  without  the  authorieation  of  the  Court 
or  a  Judge,  which  is  necessary  under  s.  56 
of  c  9.  4.  Within  the  time  allowed  by  law 
for  the  service  of  an  election  petition,  a 
Judge  of  the  Superior  Court  may,  under  s. 
10  of  c.  9,  extend  the  time  for  such  service, 
and  a  personal  service,  such  as  is  required 
by  s.  8  of  c.  20,  is  a  good  and  valid  service 
of  such  petition.  5.  A  motion  for  the  dis- 
missal of  an  election  petition,  made  before 
the  time  allowed  by  law  or  by  a  Judge  has 
expired,  is  premature  and  will  be  dismissed 
with  costs.  Lahelle  v.  Leonard,  4  Q.  P.  R. 
420. 

Serrioe  —  Substituted  Service  —  Order 
after  Time  Expired.] — Under  s.  8  of  c.  20 
of  54  &  55  v.,  substituted  for  s.  10  of  the 
Dominion  Controverted  Elections  Act,  R.  S. 
C.  c.  9,  the  Court  has  jurisdiction  to  make  an 
order  for  substituted  personal  service,  where 
the  application  for  the  order  is  not  made  until 
after  the  time  allowed  for  personal  service 
has  expired.  The  order  is  not  bad  because 
It  omits  to  fix  a  time  within  which  the  sub- 
stituted service  must  be  made.  Where  the 
petitioner,  by  reason  of  a  deception  prac- 
tised upon  him,  erroneously  believed  a  per- 
sonal service  had  been  effected  and  allowed 
five  days  after  the  extended  time  to  elapse 
before  taking  out  the  order  for  substituted 
service: — Held,  that  it  was  not  too  late.  Re 
York  Dominion  Election — McLeod  v.  Gibson, 
35  N.  B.  Reps.  376. 

Serrice  of  Notice  of  Presentattoii  — 

Security  for  Costs — Deposit^Moneys  of  Soli- 
citor.]— ^The  statute  of  Canada  54  &  55  V. 
c.  20,  s.  8,  allows  three  modes  of  service  of 
the  notice  of  presentation  of  an  election  peti- 
tion:— (a)  If  service  is  made  within  ten 
days  of  the  presentation,  it  may  be  made, 
in  the  same  way  as  in  the  case  of  a  writ  of 
summons  in  a  civil  cause,  (b)  If,  by  reason 
of  special  circumstances  of  difficulty  in  ser- 
vice, the  petition  has  not  been  served  within 
the  ten  days,  the  Court  or  Judge  may  allow 
further  time,  and  in  such  case  the  service 
must  be  personal,     (c)    If  it  has  not  been 
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I)08sible  to  serve  the  defendant  personally 
within  the  time  allowed  by  the  Court  or 
jadgei  then  the  Court  or  Judge  may  order 
anotlker  mode  of  service.  2.  Rule  12  of  the 
Rules  of  Practice  of  the  Superior  Court  does 
not  apply  to  a  deposit,  made  in  the  matter  of 
a  contested  Dominion  election,  of  the  moneys 
of  the  solicitor  for  the  petitioner.  Belttnger 
V.  Carhonneau,  5  Q.  P.  R.  8. 

Service  of  Petition  —  Exhibition  of 
Original — Indorsement  oi  Service  —  Allega- 
tiona  of  Petition — Holding  of  Election.] — 
There  is  nothing  in  the  law  requiring  that 
the  original  of  a  petition  contesting  a  federal 
election  be  exhibited  to  the  respondent  at  the 
time  of  the  service.  The  omission  by  the 
bailiff  to  mention  on  the  copy  of  the  writ  of 
summons  or  contestation  of  election  the  date 
of  such  service,  is  no  ground  for  exception 
to  the  form^  unless  prejudice  is  shewn.  It 
is  sufficient  m  the  contestation  of  an  election 
held  in  one  of  the  divisions  of  Montreal, 
to  state  that  the  same  took  place  within  the 
judicial  district  of  Montreal.  Darlington  ▼. 
Gallery,  7  Q.  P.  R.  40. 

Service  of  Petition — Second  Service.] — 
An  election  i)etition  cannot  be  served  outside 
of  Canada.  Where  the  petition  was  served- 
on  the  respondent  abroad,  and,  subsequently, 
service  was  made  on  him  in  Ottawa: — ^Held, 
that  the  first  irregular  service  did  not  in- 
validate that  properly  made  afterwards.  In 
re  Shelhume  and  Queen's  Dominion  Elec- 
tion— Coxcie  V.  Fielding,  25  Occ.  N.  133,  36 
S.  C.  R.  537. 

Service  of  Petition  ont  of  Canada — 

Second  Service  on  Agent.]  —  Under  the 
Dominion  Elections  Act,  service  of  an  election 
petition  cannot  be  made  outside  of  Canada: 
Idington,  J.,  dissenting.  By  rule  10  of  the 
Nova  Scotia  Rules  under  the  Elections  Act, 
a  candidate  returned  at  an  election  may,  by 
written  notice  deposited  with  the  clerk  of 
the  Court,  appoint  an  attorney  to  act  as  his 
agent  in  case  there  should  be  a  petition 
against  him : — ^Held,  that  an  agent  so  ap- 
pointed is  authorized  only  to  act  in  proceed- 
ings subsequent  to  the  service  of  the  petition, 
and  service  of  the  petition  itself  on  him  is 
a  nullity.  In  re  King*s  Dominion  Election — 
Parker  v.  Borden,  25  Occ.  N.  135,  36  S.  C. 
R.    520. 

Service  ont  of  Jurisdiction.] — A  peti- 
tion against  the  return  of  a  member  may  be 
served  personally  on  the  respondent  out  of 
the  jurisdiction;  and  it  is  not  essential  that 
an  application  should  be  made  for  leave  to 
effect  such  service,  or  for  allowing  the  ser- 
vice so  made.  In  re  West  Algoma  Provincial 
Election  —  Whitacre  v.  Savage,  14  Occ.  N. 
300,  2  Elee.  Cas.  13. 

Setting  aside — Summary^  Application  — 
Orounda.] — Held,  that  a  petition  may  be  set 
aside  upon  summary  application  upon  grounds 
other  than  those  contained  in  s.  10  of  the 
Controverted  Elections  Ordinance.  N.  W.  T. 
In  re  Banff  Election — Brett  v.  Sifton  {No, 
2).  4  Terr  L.  R.  253. 

Statne  of  Petitioner — Fees — Credit  for 
— Copy  —  Affidavit  —  Deposit  —  Service — 
Bailiff.]  —  A  party  who  contests  a  federal 
election  has  only  to  shew  that  he  had  a  right 
to  vote  at  the  election  in  question,  and  the 
fact  that  he  is  on  the  voters'  list  as  a  tenant 


instead  of  as  an  occupant  does  not  aifect  his 
status.  2.  No  court  house  tax  is  payable 
upon  an  election  petition.  3.  The  respondent 
has  no  interest  in  urging  that  the  prothono- 
tary  gave  credit  to  the  petitioner's  attorney, 
instead  of  claiming  his  fee  on  the  election 
petition  at  once.  4.  A  copy  of  an  election 
petition  which  is  followed  by  an  affidavit  is 
not  invalid  by  the  mere  fact  that  a  copy  of 
the  petition  itself  is  not  certified  with  the 
words  **true  copy'*  when  the  signature  ap- 
pears at  the  end  of  the  last  document,  the  affi- 
davit. 5.  A  deposit  of  bank  bills  accepted  by 
the  prothonotary,  is  regular.  6.  It  is  regular 
to  i^erve  a  copy  of  the  election  petition  and 
affidavit,  not  a  duplicate  thereof.  7.  A  bailiff 
will  not  be  declared  unqualified  by  the  mere 
fact  that  no  proof  has  been  shewn  that  his 
guarantee  policy  has  been  renewed.  In  re 
Missisquoi  Dominion  Election,  Morin  v. 
Mergs,  6  Q.  P.  R.  372. 

Statns  of  Petitioner — Franchise  Aots.'\ 
— The  principal  contention  raised  on  ptre- 
liminary  objections  to  an  election  petition 
was,  that  the  petitioner  had  been  guilty  of 
corrupt  practices  before,  during,  and  after 
the  election,  and  that,  by  the  effect  of  61 
V.  c.  14  and  63  &  64  V.  c.  12,  the  Dominion 
Franchise  Act  was  repealed  and  the  provi- 
sions of  the  Quebec  Elections  Act  regulating 
the  franchise  in  the  province  of  Quebec  sub- 
stituted therefor,  so  as  thereby  to  deprive  the 
petitioner  of  a  right  to  vote  under  s.  272  of 
the  Quebec  Elections  Act,  59  V.  c.  9,  and 
being  so  deprived  of  a  vote,  that  he  had  no 
status  as  petitioner.  In  the  Election  Court, 
evidence  was  taken  on  issues  joined,  and  the 
Judge,  holding  that  no  corrupt  practice  upon 
the  part  of  the  petitioner  had  been  proved, 
dismissed  the  preliminary  objections.  On  ai>- 
peal  to  the  Supreme  Ck>urt  of  Canada : — Held, 
that,  as  corrupt  practices  had  not  been  proved, 
the  question  as  to  the  effect  of  the  statutes 
did  not  arise.  Per  Gwynne,  J.; — A  person 
properly  on  the  list  of  voters  for  an  elec- 
tion to  the-  House  of  Commons  cannot  be  de- 
prived of  his  right  to  vote  at  such  election  by 
provincial  legislation.  In  re  Beauhamait 
Dominion  Election,  22  Occ  N.  6,  31  8.  C.  R. 
447. 

Statns  of  Petitioner  —  Voters*  List — 
Affidavit  —  PreKnUn€try  Ohjeetion.] — 'A  list 
appearing  on  its  face  to  be  an  intf)rint  eman- 
ating from  the  Queen's  printer,  certified  by 
the  clerk  of  the  Crown  in  Chancery  to  be  a 
copy  of  the  voters'  list  used  at  an  election, 
and  upon  which  the  name  of  the  petitioner 
against  the  return  at  such  election  appeared 
as  a  person  having  a  right  to  vote  thereat, 
is  sufficient  proof  of  his  status.  The  jurat 
of  the  affidavit  accompanying  the  petition 
was  subscribed  "Grignon  &  Fortier.  Protono- 
taire  de  la  Cour  Sup^rieure  dans  et  pour  le 
District  de  Terrebonne :" — Held,  per  Gwynne. 
J.,  that  an  objection  to  the  irregularity  of  the 
subscription  to  the  jurat  did  not  constitute 
proper  matter  to  be  inquired  into  by  way  of 
preliminary  objection  to  the  petition.  In  re 
Two  Mowitains  Dominion  Election — Bthier 
V.  Legault,  22  Occ.  N.  5,  31  S.  C.  R.  437. 

Statns  of  Petitioner — Statement — Suffi- 
ciency— Defeated  candidate.  Re  Stormont 
Provincial  Election — McLaughlin  v.  McCart^ 
1  O.  W.  R.  504. 

Stay  of  Proceeding*  Pending  Appeal 
on  Preliminary  Objections  —  Trial  — 
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Time — Bwtenaian.]  —  PrelimiBar;  objections 
to  an  election  petition  filed  on  tlie  22nd  Feb- 
ruary, 1902,  were  dismissed  by  a  Judge  on 
the  24tli  April,  and  an  appeal  was  taken  to 
the  SSupreme  Court  o£  Canada.  On  the  31st 
May  the  Judge  ordered  that  the  trial  of  the 
petition  be  adjourned  to  the  thirtieth  juridi- 
cal day  after  the  judgment  of  the  Supreme 
Court  BlK>uld  be  given,  and  the  same  was* 
given,  dismissing  tne  appeal,  on  the  Ii>ih  Oc- 
tober, making  the  17th  November  the  day 
fixed  for  the  trial  under  the  order  of  the  31st 
May.  On  the  14th  November  a  motion  was 
maae  before  a  Judge,  on  behalf  of  the  mem- 
ber elect,  to  have  the  petition  declared  lapsed 
for  non-commencement  of  the  trial  wiihiu 
six  months  from  the  time  it  was  filed.  This 
was  refused  on  the  l<th  November,  but  tne 
Judge  held  that  the  trial  could  not  proceed 
on  that  day,  as  the  order  for  adjournment 
had  not  fixed  a  certain  time  and  place,  and, 
on  motion  by  the  petitioner,  ordered  that  it 
be  commenced  on  the  4th  December.  The 
trial  was  begun  on  that  day : — Held,  that 
the  effect  of  the  order  of  the  31st  May  was 
to  fix  the  17th  November  as  the  date  of  com- 
mencement of  the  trial;  that  the  time  be- 
tween the  3l8t  May  and  the  lOtht  October, 
when  the  judgment  of^the  Supreme  Court  on 
the  premliminary  objections  was  given,  should 
not  be  counted  as  part  of  the  six  months 
within  which  the  trial  was  to  be  begun;  and 
that  the  4th  December,  on  which  it  was  be- 
gun, was  therefore  witnin  the  six  months: — 
Held,  also,  that,  if  the  order  of  the  Slst  May 
could  not  be  considered  as  fixing  a  day  for 
the  trial,  it  operated  as  a  stay  of  proceedings, 
and  the  order  of  the  17th  November  was  pro- 
per. In  re  St,  James  Dominion  Election^ 
Brunei  v.  Bergeron,  23  Occ.  N.  147,  33  S. 
C.  R.  137. 

Bnbstltntins  Petttioaer  —  Chrounds  for 
— Jurisdiction  of  Court — Time — Collu9ion,} » 
— ^The  Court  has  no  power  in  a  proceeding 
under  the  Dominion  Controverted  Elections 
Act  to  substitute  a  new  petitioner  unless 
either  no  day  for  trial  has  been  fixed  within 
the  time  prescribed  b^r  statute  or  notice  of 
withdrawal  has  been  given  by  the  petitioner. 
And  where  a  petition  came  regularly  down 
for  trial  and  the  petitioner  stated  that  he 
had  no  evidence  to  offer,  an  application  of  a 
third  party  to  be  substituted  as  petitioner, 
upon  vague  charges,  made  on  information  and 
belief,  of  collusion  in  the  dropping  of  the 
petition,  which  were  contradicted,  and  of 
corrupt  practices,  was  refused;  and  the  peti- 
tion was  dismissed  with  costs.  In  re  South 
Essex  Dominion  Election — Tofflemire  v.  AUan^ 
2  Blec.  Cas.  6. 

Tiate  for  HeaiinK — Legislature  in  Ses- 
sion —  Quehec  Controverted  Elections  Act,"] 
— An  election  petition  under  the  Controverted 
Elections  Act  of  the  province  of  Quebec, 
must  be  brought  on  for  hearing  on  the  merits 
by  the  petitioner  within  four  months  follow- 
ing the  publication  of  the  notice  provided  for 
in  8.  213  of  the  Election  Act  of  Quebec,  1895, 
even  if  the  legislature  is  or  has  been  in 
session.  After  the  trial  is  commenced  the 
Court  should  adjourn  it  over  the  session  on 
the  request  simply  of  the  sitting  member. 
Rochon  v.  Gendron,  Q.  R.  27  S.  C.  163. 

Trlftl  —  Charges  and  expenses  of  steno- 
graphers.   Re  Ontario  Controverted  Elections 
Act,  2  O.  W.  R.  495. 
D~39 


Trial  —  Expenses  of — Sheriff^s  Fees — 
Crier's  Fees,] — ^A  sheriff  has  a  right  to  a  fee 
for  attendance  at  the  trial  of  a  controverted 
election  petition  only  if  his  presence  at  the 
triaf  has  been  required.  2.  The  fees  of  criers 
at  the  trial  of  election  petitions  will  be  taled. 
Bergeron  v.  Brunei,  5  Q.'P.  R.  433. 

Trial — Extension  of  Time — Appeal — Jur- 
isdiction.]— On  the  25th  May,  1901.  an  order 
was  made  by  Belanger,  J.,  for  the  trial  of 
the  petition  against  the  appellant's  return 
as  a  member  of  the  House  of  Commons  for 
Beauharnois,  thirty  days  after  judgment 
should  be  given  on  an  appeal  then  pending 
from  the  decision  on  preliminary  objections 
to  the  petition.  Such  judgment  was  given 
on  the  29th  October,  and  on  the  19th  No- 
vember, on  application  of  the  petitioner  for 
instructions,  another  order  was  made  by  the 
same  Judge  which  directed  that  judicial  days 
only  should  be  counted  in  computing  the 
thirty  days,  and  stating  that  such  was  the 
meaning  of  the  order  of  the  23th  May,  and 
that  the  t>th  December  would  be  the  date  of 
trial.  On  the  petition  coming  on  for  trial 
on  the  6th  December,  the  appellant  moved 
for  peremption  on  the  ground  that  the^  six 
months'  limitation  for  hearing  had  expired. 
The  motion  was  refused,  and  on  the  merits 
the  election  was  declared  void.  On  appeal 
to  the  Supreme  Court: — Held,  Davies,  J., 
dissenting,  that  an  appeal  would  not  lie  from 
the  order  of  the  19th  November;  that  the 
Judge  had  power  to  make  such  order^  and 
its  effect  was  to  extend  the  time  for  trial  to 
the  6th  December ;  and  that  the  order  for  per- 
emption was,  therefore,  rightly  refused.  In 
re  Beauharnois  Dominion  Election  —  Loy  v. 
Poirier,  22  Occ.  N.  193,  32  S.  C.  R.  111. 

Trial — Production  of  Voters*  Lists — Cer- 
tified Copies — Costs.] — Since  the  Franchise 
Act,  1898,  provides  that  the  voters'  lists  used 
at  an  election  of  a  member  of  the  House  of 
Commons  may  be  proved  by  the  production  of 
certified  copies,  it  is  unnecessary  to  procure 
the  attendance  of  the  clerk  of  the  Crown  in 
Chancery  from  Ottawa  to  produce  the  lists 
at  the  trial  of  an  election  petition,  and  the 
costs  occasioned  by  procuring  his  attendance 
will  not  be  allowed  to  the  successful  peti- 
tioner as  against  the  resiK>ndent,  but  instead 
thereof  only  what  the  certified  copies  of  the 
necessary  parts  of  the  lists.  If  procured,  would 
have  cost.  In  re  Lisgar  Dominion  Election, 
14  Mian.  L.  R.  268. 

Verifloation  —  i^ufficicnoy  of  Affidavit  J] 
— ^An  affidavit  which  alleges  that  the  aUega- 
tions  contained  in  an  election  petition  are 
true  "to  the  best  of  my  knowledge,"  is  not 
sufficient  to  satisfy  the  requirements  of  a  sta- 
tute which  provides  that  the  deponent  shall 
swear  "  that  he  has  reason  to  believe  and 
does  verilv  believe."  etc.  Tjcmieux  v.  Paquet, 
Q.  R.  27  S.  C.  150. 


V.  RECorxT. 

Appeal  —  yoticc  of — Signature — Result 
of  Appeal — Majoritff,]—'T\io  notice  of  appeal 
from  the  decision  of  the  County  Court  Judge 
upon  a  recount  of  votes  under  s.  129  (1>  of 
the  Election  Act.  R.  S.  O.  1897  c.  9,  need  not 
be  signed  by  the  appellant  candidate  person* 
ally,   but  may  be  si^ert  by  his  solicitor  or 
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agent  on  his  behalf.  Where  both  candidates 
appeal  from  the  decision  of  the  Couaty  Couit 
Judge,  and  the  result  of  the  appeal  of  one, 
first  heard  and  determined,  is  to  eive  his  op- 
IK>nent  a  majority,  the  appeal  of  the  other 
will  be  heard  and  determined,  although  it 
'  cannot  change  the  I'esult  except  by  increasing 
the  majority.  Neither  appeal  having  been 
limited  to  particular  ballots,  it  was  open  to 
the  candidate  whose  appeal  was  first  deter- 
mined to  object,  when  his  opponent*s  appeal 
was  being  heard,  to  certain  ballots  not  pre- 
viously objected  to.  In  re  ^'orth  Grey  Fro- 
vincicU  Election — McKay  v.  Boyd.  22  Ucc.  N, 
287.  4  O.  L.  R.  286,  1  O.  W.  It.  474,  483, 
2  O,  W.  R.  231,  004.  1131. 

Bmllota  —  Absence  of  Candidatet*  Num- 
beri,) — Recount  of  votes  cast  at  a  provincial 
election : — Held,  that  the  candidate*8  number, 
mentioned  in  s.  69  (3)  of  the  Ontario  Elec- 
tion Act,  R.  S.  O.  1897  c.  9,  is  not  an  essen- 
tial part  of  the  ballot  paper;  and  where  a 
deputy  returning  officer,  in  detaching  the 
ballot  pai)er8  from  the  counterfoils,  did  so  in 
such  a  manner  that  the  candidate  s  numbers 
were  left  on  the  counterfoils,  instead  of  ap- 
pearing on  and  as  part  of  the  ballot  papers, 
such  ballot  papers,  when  marked  by  voters, 
were  not  rejected.  In  re  Prince  Edward  Fro- 
vinctal  Election — William9  v.  (Jurrie,  22  Occ 
N.  285,  4  O.  li.  R.  255,  1  O.  W.  R.  468. 

Bmllota  —  Irregular  M forking.] — ^Upon  the 
recount  of  ballots  cast  at  the  election  of  a 
member  of  the  Ontario  Legislature,  there 
being  two  candidates,  ballots  were  allowed 
which  were  marked  (1)  with  a  cross  below 
and  to  the  right  of  the  lower  compartment; 
(2)  with  a  cross  in  one  compartment  and  a 
line  in  the  other;  (3)  with  a  Crosslin 
one  compartment  and  a  faint  and  probably 
unintentional  mark  in  the  other;  (4)  with 
a  mark  in  the  form  somewhat  of  an 
inverted  V.  as  being  probably  intended 
for  a  cross;  '(5)  with  three  crosses  in 
one  compartment;  and  (6)  with  a  mark 
which  might  fairly  be  taken  to  be  a  clumsy 
and  ill-made  cross;  and  ballots  were  disal- 
lowed which  were  marked  (1)  with  a  single 
stroke:  the  error  in  the  head-note  in  In  re 
West  Huron,  2  Ont.  Elec.  Gas.  58.  in  which 
it  is  stated  that  ballots  so  marked  were  in 
that  case  allowed,  being  pointed  out;  (2) 
with  a  plain  cross  in  one  compartment  and  a 
faiater,  partly  smudged  or  rubbed  out  cross 
in  the  other;  (3)  with  the  name  of  the 
candidate  written  in  the  compartment;  and 
(4)  with  a  circle  in  both  compartments.  Bal- 
lots marked  in  due  form  but  witli  an  indelible 
coloured  pencil,  were  objected  to  on  the 
ground  that  there  was  possibly  a  design  to 
identifv  the  voters,  but  these  were  allowed, 
thpro  being  no  evidence,  and  evidence  not 
being  admissible,  to  shew  whether  a  pencil 
of  this  kind  had  or  had  not  been  supplied  by 
the  deputy  returning  officer.  In  re  Halton 
ProviJiiciat  Election, — Niron  v.  Barber,  2(2 
Ooc.  N.  362,  4  O.  L.  R.  345,  1  O.  W.  R.  501. 

Ballots  —  Irregular  Marking. "[  —  Four 
ballots  counted  for  one  of  the  candidates  by 
a  deputy  returning  officer  were  held  to  have 
been  properly  rejected  by  the  County  Court 
Judge  on  a  recount,  in  consequence 'of  each 
being  marked  with  a  cross  in  the  division  of 
both  candidates.  There  was  nothing  to  shew 
that,  as  was  alleged,  one  of  the  crosses  had 
been  placed  on  each  ballot  after  the  counting 
by    the    deputy    returning    officer.     A    ballot 


having  a  distinct  cross  in  the  division  of  one 
candidate,  and  an  obliterated  cross  in  that  of 
the  other,  w^  allowed  for  the  first.  Bbt 
where  there  was  a  distinct  cross  in  one  divi- 
sion, and  a  very  faint  one  in  the  other,  the 
ballot  was  rejected.  The  following  ballots 
were  rejected : — ^Marked  for  one  candidate  and 
having  the  name  of  that  candidate  written 
on  the  back.  Hlaving,  insteild  of  a  cross,  a 
perpendicular,  horizontal,  or  straight  slanting 
line.  Having  a  cross  on  the  back  only.  The 
following  were  allowed: — ^Properly  marked, 
but  having  on  the  back  words  written  by  the 
deputv  returning  officer.  Having  several  con- 
necte<}  tremulous  marks  in  one  division.  Hav- 
ing a  strongly  marked  cross  in  one  division, 
and  a  thin,  faint  upright  pencil  mark  on  the 
upper  edge  of  the  ballot  in  the  other  division, 
not  indicative  of  any  intention  to  make  a 
cross.  Having .  a  distinct  cross,  and  in  the 
same  division  a  slight  irregular  pencil  mark- 
ing, or  a  series  of'  slight,  cloudy,  formless 
pencil  markings.  Having  a  mark  consisting 
of  two  lines  lying  very  close  to  each  other, 
both  distinctly  visible,  in  one  division,  shew- 
ing an  intention  to  make  a  cross.  In  re  North 
Grey  Provincial  Election^  Boyd  v.  McKay, 
22  Occ.  N.  286,  4  O.  L.  R.  286,  1  O.  W.  R. 
474,  483,  2  O.  W.  R.  231,  604,  1131. 

Ballots  —  Irregular  Marking — Ballot  not 
Objected  to  Before  Deputy  Returning  Offi- 
cer,] — A  County  Court  Judge  is  not  confined, 
on  a  recount,  to  the  consideration  of  cases 
in  which  an  objection  was  made  before  the 
deputy  returning  officer  when  counting  the 
votes  at  the  close  of  the  poll.  Where  a  ballot 
was  marked  with  a  cross  outside,  but  near 
the  upper  line  of,  the  top  division: — ^Held, 
that  it  should  be  allowed.  It  is  not  essential 
to  have  a  line  on  a  ballot  paper  at  all..  Simi- 
larly all  votes  below  the  lower  division  mast 
be  counted  for  the  candidate  whose  name  is 
in  it.  Where  a  ballot  was  mark^  with  a 
circle,  not  a  cross,  nor  any  apparent  attempt 
to  make  a  cross  :-»He]d,  bad.  Where  a  biU- 
lot  was  well  marked  for  one  candidate,  but 
in  the  other  candidate's  division  there  was  an 
iri*egular.  shapeless  pencil  mark,  which  was 
not,  however,  a  cross  or  any  attempt  to  make 
a  cross,  nor  a  mark  by  which  the  voter  could 
be  identified : — Held,  a  good  vote  for  the  can- 
didate for  whom  the  paper  was  well  marked. 
Where  a  ballot,  though  well  marked,  had,  in 
the  same  division,  the  initials  S.  A.  in  sinall 
but  legible  capitals: — Held,  bad.  Any  writ- 
ten word  or  name  upon  a  ballot  presumably 
written  by  the  voter,  ought  to  vitiate  the 
vote  as  being  a  means  by  which  he  may  be 
identified.  Where  ballot  papers  had  a  cross  or 
crosses  in  the  division  of  both  candidates: — 
Held,  bad.  In  re  Lennow  Provincial  Elec- 
tion— Carscallen  v.  Madole  22  Occ.  N.  363,  4 
O.  L.  R.  378,  1  O.  W.  R.  472. 

Ballots — Irregular  Marking — IniHalling.l 
— Ballots  marked  with  a  straight  line  only 
are  improperly  marked  and  cannot  be  counted, 
while  ballots  marked  with  a  cross  upon  or 
above  the  upper  division  line,  or  markeid  with 
a  cross  made  by  three  or  four  pencil  strokes, 
or  marked  with  what  might  be  taken  for  a 
''c,'*  are  properly  marked  and  should  be  count- 
ed. In  initialling  the  ballots  a  deputy  return- 
ing officer  at  one  sub-division  put  as  his  ini- 
tials H.  C.  instead  of  his  full  initials  H.  C. 
G.,  and  a  deputy  returning  officer  at  another 
polling  sub-division  put  ATcN.,  instead  of  bis 
full  initials.  W.  D.  McN. :— Held,  that  Puch 
ballots  were  sufficiently  initialled  within  the 
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meaniDS  of  the  Act,  the  object  of  such  ini- 
tialling being  merely  the  identification  of  the 
voter,  which  was  effected,  there  being  no  sug- 
gestion that  the  number  of  ballots  cast  at 
the  polling  sub-division  was  not  correct;  and 
semble,  that  under  these  Circumstances  the 
ballots  should  not  be  rejected*  even  if  not  in- 
itialled at  all.  In  re  Muskoka  Provincial^ 
Election — MatiiSy  v.  BHdglaM,  22  Occ.  iS. 
322,  4  O.  L.  R.  253.  1  O.  W.  R.  487. 

laterf erenoe  witli  hj  Su'^erlor  Court 
Ju4se — Method  of  Counting  Votes,} — ^A 
County  Court  Judge  holding  a  recount  of  the 
votes  cast  at  an  election  for  the  House  of 
Commons,  pursuant  to  s.  90  of  the  Dominion 
Elections  Act,  1900,  rules  that  a  ballot  could 
not  be  objected  to  before  him  because  the 
same  objection  had  not  been  raised  when  the 
ballot  was  counted  by  the  deputy  returning 
officer: — Held,  that  a  motion  to  a  Superior 
Court  Judge  for  an  order  requiring  the 
County  Court  Judge  to  entertain  the  objec- 
tion was  not  warranted  by  s.  91;  under  that 
the  County  Court  Judge  could  be  directed 
to  proceed,  but  not  as  to  the  mode  by  which 
he  should  proceed.  In  re  King's  County 
Dominion  Election,  21  Occ.   N,  57. 

Irreeularitiea.] — 'Upon  a  recount  of  the 
votes  cast  at  the  London  election  for  the 
House  of  Commons  objection  was  taken  to 
three  ballots  without  the  official  stamp  of  the 
returning  officer  and  to  five  ballots  from 
which  the  deputv  returning  officer  had  omit- 
ted to  remove  tne  counterfoils.  The  ballots 
w^re  in  other  respects  regular,  and  were 
counted  and  allowed  by  the  deputy  return- 
ing officer.  The  Judge  refused  to  disallow 
them.  In  re  London  Dominion  Election,  24 
Ck?c.  N.  401,  4  O.  W.  R.  402. 

Jurlsdlotion  of  Deputy  County  Court 
JudK^ — Absence  of  Statement  by  Returning 
Officer  as  to  Result  of  Poll— Substituted 
Statemetit — Two  Crosses  on  Ballot — Erasure 
of  One — Irregular  Cross.] — ^The  County 
Judge  was  ill  and  a  deputy  took  his  place: 
— Held,  the  deputy  had  jurisdiction  to  hold 
rtHM>unt  of  ballots  in  an  election  for  the  Pro- 
vincial Legislature.  A  ballot  had  a  cross 
in  a  division  for  one  candidate  and  the 
ballot  also  shewed  an  erasure  of  another 
oroRft  after  the  the  other  candidate's  name: 
— Held,  properly  counted  for  the  candidate 
in  whose  division  the  cross  was  left  uner- 
ased. Held,  also,  that  there  was  nothing 
in  the  Ontario  Election  Act  to  void  the  bal- 
lots cast  at  any  particular  poll  where  the 
deputy  returning  officer  failed  to  make  a 
statement  of  the  votes  cast  in  his  returns; 
if  the  returning  officer  has  no  difficulty  in 
ascertaining  the  number  of  votes  cast  the  i 
vote  must  be  counted.  Re  Prince  Edward  ' 
Provincial  Election,  5  O.  W.  R.  376,  0  O.  L. 
R.  463. 

Jurlsdlotion  of  Junior  County  Court 

Judco.] — >A  junior  Judge  of  a  County  Court 
has  jurisdiction  under  the  Ontario  Election 
Act.  R.  S.  O.  1897  c.  9,  ss.  124-131.  to  re- 
count votes.  In  re  North  Orey  Provincial 
Election— Boyd  v.  McKay,  22  Occ.  N.  286, 
4  O.  L.  R.  286,  1  O.  W.  R.  474,  483,  2  O. 
W.   R.   231.   604,  1131. 

lIUtAke  In  Initials  of  Deputy  Re- 
tvmiiHg  Ollleer  —  Torn  Ballot  —  Ballot 
foiihout  Initials — Mistake  of  Officer — Ballots 
Wrongfully   y umbered   by  officer — Disclosing 


Identity  of  Voters,] — Held,  ballot  marked  but 
not  initialled  properly  rejected.  2.  Ballots 
marked  on  back  with  the  number  in  the 
poll  book  opposite  to  the  name  of  each  voter 
properly  counted;  3.  Ballots  with  letters  **B. 
S."  on  their  back  placed  there  by  mistake 
for  D.  R.  officer's  initials  "R.  S.,"  were  good 
by  R,  S.  O.  1897  c.  9,  s.  112,  ss.  3 ;  4.  Ballot 
torn  in  two  and  pinned  together,  good  ballot. 
Re  West  Huron  Provincial  Election,  5  O. 
W.  378.  9  O.  L.  R.  602. 

Production  of  Ballots — Jurisdiction  to 
Order,] — The  Court  or  a  Judge  thereof  has 
no  jurisdiction,  under  s.  154  of  the  Provin- 
cial Elections  Act,  to  order  the  deputy  pro- 
vincial secretary  tp  produce  ballots  for  the 
purpose  of  a  recount  before  a  County  Court 
Judge  under  s.  43  of  the  amendifig  Act  of 
1899.  Re  Fcrnie  Provincial  Election,  10  Bl 
C.  R.  151. 

Recount  —  Ministerial  Proceeding — Place 
of  Holding — Right  of  Appeal,] — ^1.  The  pro- 
ceedings on  an  application  for  a  recount,  by 
a  Judge,  of  the  votes  given  at  a  Dominion 
election,  are  executive  and  ministerial  and 
not  judicial,  and  do  not  pertain  to  the  Su- 
perior Court.  2.  Such  recount  need  not  neces- 
sarily take  place  at  the  chef-lieu  of  the  dis- 
trict: the  Judge  may  appoint  another  place. 
3.  There  is  no  appeal  to  the  Court  of  Queen's 
Bench,  appeal  side,  from  the  proceedings  on 
the  recount.  Meigs  v.  Comeau,  21  Occ,  N. 
50,  Q.  R.  10  Q.  B.  56. 


VI.  TWAL. 

Judgment — Voiding  Election — Effect  on 
Pending  Appeal  b^t  Dissolution  of  Legislature 
—Costs,] — ^The  trial  Judges  declared  an  elec- 
tion void.  The  case  was  appealed  and  while 
waiting  for  judgment  the  legislature  was  dis- 
<«oIved: — ^Held,  the  Court  of  Appeal  could 
make  no  order  as  to  costs  or  otherwise.  Re 
North  York  Provincial  Election — Kennedy  v. 
Davis,  5  O.  W.  R.  478.  10  O.  L.  R.  93. 

Judgment — Session  of  Parliament.  — 
Notwithstanding  R.  S.  O.  c.  11,  s.  48.  pro- 
viding against  trial  of  a  petition  during  a 
session  or  within  15  days  from  the  close 
thereof,  when  judgment  has  been  reserved 
after  examination  of  witnesses  and  hearing 
and  the  arguments  of  counsel,  the  trial  Judges 
may  give  it  and  issue  their  certificate  and 
report  at  any  time,  whether  during  or  after 
a  session.  In  re  North  Waterloo  Provincial 
Election — Shoemaker  v.  Lackner,  2  Elec. 
Cas.  76. 

Persons  Reported  by  Rota  Judges — 

Evidence — ^Doubt  as  to  guilt — ^Dischar^e  of 
summons.  Re  Lennow  Provincial  Election — 
Re  Miles  and  Smith,  3  O.  W.  R.  142. 


VII.   VOTEBS. 


Britiak     Columliia     Elections     Act — 

.4  pplication  for  Registration — Affidavits — 
Ofj^dal  to  Take — Statutes.] — Under  the  Pro- 
vincial Elections  Act  and  amendments  an 
affidavit  or  application  to  be  placed  on  the 
register  of  voters  for  an  electoral  district 
may  be  sworn  outside  the  province  of  British 
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Columbia;  and  the  Tenue  and  jumt  of  the 
affidavit,  form  A.,  Provincial  Elections  Act 
Amendment  Act,  1902,  may  be  varied  to 
conform  to  that  fact.  The  affidavit  may  be 
sworn  before  a  commissioner  for  taking  affi- 
davits in  and  for  the  Courts  of  the  pro- 
vince, or  b<»fore  any  of  the  officers  name<l  in 
8.  4  of  the  amending  Act  of  1902,  provided 
they  derive  their  iwwer  from  provincial  auth- 
ority, or  ordinarily  i*eside  and  perform  their 
duties  within  the  province.  The  Lieutenant- 
Governor  in  council  has  power  under  the 
Elections  Act  and  s.  11  of  the  Redistribution 
Act  to  make  i-egulations  providing  that  affida- 
vits sworn  outside  the  province  may  be  re- 
ceived by  collectors  of  votes,  and  the  appli- 
cants' names  be  plac«Hl  upon  the  register. 
Per  VValkem  and  Urake.  JJ. :  Acts  affecting 
the  franchise  should  be  I'onstrued  liberally 
so  as  not  to  disfranchise  persons  having  the 
necessary  qualifications  of  voters.  hi  re 
Provinc'ud  Elections  Act,  24  Occ.  N.  33,  10 
B.    C.    U.    114. 

CoUeetor  of  Vote  — Jurisdiction — Time 
— Prohibition.] — After  the  collector  of  votes 
under  the  British  Columbia  Elections  Act, 
1897,  as  amended  in  1899.  has  placed  on  the 
register  of  voters  the  names  of  persons  ob- 
jected to,  an  application  for  prohibition 
on  the'  ground  that  the  collector  proceeded 
without  jurisdiction  is  too  late.  Semble,  in 
any  event  prohibition  is  not  the  proi>er  re- 
medy. Queere,  whether  the  O'own  Office 
Rules  have  anv  application  in  civil  matters. 
In  re  (rUrificoll  and  Wright,  8  R  C.  R.  424. 

Court  of  ReTislon — Appeal — Jurisdic- 
tion— Voter's  Qualification — Territories  Elec- 
tion Ordinance  —  Residence — Controverted 
Elections  Ordinance,] — In  the  case  of  an 
election  under  the  Territories  Election  Or- 
dinance, a  Judge  sitting  in  appeal  from  the 
Court  of  Revision  is  limited  in  the  exercise 
of  his  j.urisdiction  to  the  same  extent  as  the 
Court  of  Revision.  The  jurisdiction  of  the 
Court  of  Revision  is  limited  to  inquiring 
whether  any  of  the  formal  statements,  sub- 
scription to  which  the  Ordinance  provides, 
may  be  required  from  a  person  tendering  a 
vote,  is  "false  in  whole  or  in  part;*'  if 
false  in  whole  or  in  part,  the  vote  is  to  be 
disallowed;  if  altogether  true,  the  vote  is  to 
be  allowed.  New  polls  were  held  in  two  polling 
divisions ;  votes  were  challenged  on  the  fol- 
lowing grounds:  (a)  voter  was  deputy  re- 
turning officer  in  another  polling  division  on 
the  day  of  the  general  election,  (b)  voter 
was  ivflident  in  another  polling  division  on  the 
day  of  the  general  election  and  entitled  to 
vote  there,  and  (c)  voter  was  absent  from 
electoral  district  on  day  of  general  election; 
and  in  each  case  the  voter  could  not  possibly 
have  voted  on  that  day  at  either  of  the  two 
polling  divisions  in  question ;  the  Court  of 
Revision  disallowed  these  votes ;  the  Judge  in 
appeal  held  that  he  had  no  jurisdiction  sitting 
in  api>eal  (but  only  in  proceedings  under  the 
Controverted  Elections  Ordinance)  to  con- 
sider the  validity  of  these  votes,  though  he 
doubted  their  validity.  **Residence"  means 
a  man's  habitual  physical  presence  in  a  place 
or  country  which  may  or  may  not  be  his 
home :  the  word  *'habituar*  does  not  mean 
presence  in  a  place  for  either  a  long  or  short 
time,  but  the  presence  there  for  the  greater 
part  of  that  period.  In  re  Banff  Elect  ion 
—Brett  V.  fiifton  (No.  1).  19  Occ.  N.  119.  4 
Terr.    L.    R.    140. 


liiata — Appeal  —  Sotice  of  Oofn plaint — 
Loss  of — Parol  Evidence,] — A  list  of  appeals, 
(ontaining  names  sought  to  be  added  to  the 
voters*  list,  was  prepared,  and  a  voter's 
notice  of  complaint  in  Form  6  to  the  On- 
tario Voters'  Lists  Act,  R,  S.  O.  c  7,  was 
signed,  by  the  complainant,  attached  to  the 
list  of  names  to  be  added,  and  handed  to  t^ie 
clerk  in  his  office  within  the  (hirty  days  re- 
quired by  the  statute.  When  the  list  was 
produced  by  the  clerk  in  Court  the  notice  of 
complaint  was  missing: — ^Held,  that  it  was 
competent  for  the  Judge  to  hear  and  receive 
parol  evidence  as  to  the  form  and  effect  of  the 
notice  in  question  and  of  its  loss :  and  that, 
upon  his  being  satisfied  by  such  evidence  that 
a  sufficient  notice  of  c*ompIaint  was  duly  left 
with  the  clerk,  the  complaint  might  be  dealt 
with.  In  re  Marmora  and  Lake  Voters* 
Lists,  21  Occ.  N.  114,  2  Elec.  Cas.  162. 

Lista — Assessment  Made  in  Previous  Year 
— Qualification  Arising  after  Final  Revision 
of  Roll — Freeholders — Tenants.] — Where  the 
assessment  for  a  city,  on  which  the  rate  for  the 
year  1898  was  levied  and  the  voters'  list 
based,  was  made  in  the  previous  year,  the 
roll  having  been  finally  revised  on  the  2nd 
December.  1897,  freeholders  who  were  such 
between  that  date  and  the  last  day  for  the 
revision  of  the  voters*  list  were,  under  s.  86 
of  the  Municipal  Act,  R.  S.  O.  1897  c^  223, 
and  s.  14  (7)  of  the  Ontario  Voters'  Lists 
Act,  R.  S.  O.  1897  c.  7.  held,  entiUed  to  be 
placed  on  the  list;  and  freeholders  also  who 
had  parted  with  property  for  which  they  were 
assessed,  but  had  acquired  other  saffici^it 
property,  were  held  entitled  to  remain  on 
the  list;  otherwise  as  regards  tenants,  under 
similar  circumstances,  the  form  of  oath  re- 
quired to  be  made  by  them  precluding  them. 
In  re  8t,  Thomas  Voters'  Lists'  2  Elec.  Oas. 
154. 

Lista — Finality — Scrutiny.] — No  inquiry 
can  be  made  upon  a  scrutiny  under  s.  76  of 
the  Controverted  Elections  Act,  R.  S.  O. 
1897  c.  11,  as  to  voters  being  under  the  age 
of  twenty-one  .vears,  as  the  voters'  lists  are 
final  and  conclusive  on  that  point.  In  re 
South  Perth  Provincial  Election — EUah  v. 
Monteith,  2  Elec.  Cas.  144. 

•Lista — Notice  of  complaint — Service  on 
Clerk — Registered  Letter.] — A  notice  of  com- 
plaint, with  list  of  names,  was  received  by 
the  clerk  through  the  mail  by  registered  let- 
ter, in  due  time: — Held,  that  s.  17  (1)  of 
the  Voters'  Lists  Act.  R.  S.  O.  c.  7.  had  been 
complied  with.  In  re  Madoe  Voters*  Lists. 
21  Occ.  N.  11,5.  2  Elec.  Cas.  165. 

Lists — "Resided  Continuously" — Tempor- 
ary Absence.] — The  provision  of  s.  8  of  the 
Ontario  Voters'  Lists  Act.  R.  S.  O.  1897 
c.  7,  that  persons  to  be  qualified  to  vote  at  an 
election  for  the  Legislative  Assembly  must 
have  resided  continuously  in  the  electoral 
district  for  the  period  specified,  does  not  re- 
quire a  residence  de  die  in  diem,  bat  that 
there  should  bf»  no  break  in  the  residence: 
that  they  should  not  have  acquired  a  new  re- 
sidence;* and  where  the  absence  is  merelv 
temporary,  the  qualification  is  not  affected. 
Where,  therefore,  persons  resident  within  an 
electoral  district,  and  otherwise  qualified, 
went  to  another  province  merely  to  take  part 
in  harvesting  work  there,  and  with  the  in- 
tention  of   returning,   which   they   did.   their 
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absence  was  held  to  have  been  of  a  tem- 
poi-aiy  character,  and  their  qualificatiou  not 
thereby  affected.  In  re  iSeymour  Voterit' 
Linta,  2  Elec  Gas.  69. 

Notice  of  Appeal — Leaving  at  Clerk* 8 
Renidenre,] — ^The  language  of  R.  S.  O.  1897 
c.  7,  s.  17,  S.-S.  1,  "give  to  the  clerk  or  leave 
for  him  at  his  residence  or  place  of  business*' 
notice  in  writing,  etc.,  means,  when  the  notice 
is  not  personally  given  to  the  clerk,  that  it 
is  to  be  left  for  him  at  his  residence  or  place 
of  business  in  such  a  place  or  under  such  cir- 
cumstances as  to  raise  a  reasonable  presumi>- 
tion  that  it  reached  his  hands  within  the  time 
allowed  by  the  statute.  And  where,  between 
9  and  10  o'clock  of  the  evening  of  the  last 
day  for  serving  notices  of  appeal,  certain 
notices  were  left  on  the  outside  knob  of  one 
of  two  doors  of  the  clerk's  dwelling-house  by 
a  person  who  first  knocked  but  received  no 
response,  and  such  notices  did  not  come  to 
the  knowledge  of  the  clerk  till  about  noon 
the  next  day,  the  service  was  held  insuffi- 
cient. In  re  Voters*  Lists  of  Hungei'ford, 
2i^  (Xc  X.  43,  5  O.  L.  R.  G3,  2  O.  W.  R.  1. 

Notice  of  Complaint  —  Form  of  — 
Q-rounds  of  Objection — Subjoined  Lists — 
Amendment  of  Notice.] — In  a  list  of  com- 
plaints contained  in  a  notice  of  complaint 
under  the  Ontario  Voters'  Lists  Act,  R.  S. 
O.  1897  c.  7,  the  names  of  persons  wrongfully 
omitted  from  the  voters'  list  were  given,  and 
in  the  column  headed  **grounds  on  which  they 
are  entitled  to  be  on  the  voters*  list,"  **M. 
P.  and"  appeared: — ^Held.  having  regard  to 
the  provisions  of  s.  6  (l)  and  (7),  and 
Form  G  (list  1)  of  the  Voters'  Lists  Act,  and 
of  as.  1  (12),  13,  and  56  of  the  Assessment 
Act.  and  of  s.  4  of  the  Manhood  Suffrage 
Registration  Act.  that  the  letters  "M  F." 
could  be  properly  read  as  meaning  ''Manhood 
Franchise,"  and  those  words  were  sufficient 
for  the  purposes  of  the  notice,  while  the 
word  *'and"  should  be  treated  as  surplusage. 

2.  The  notice  of  complaint  consisted  of  fifteen 
sheets,  each  in  itself  in  the  form  given  in 
the  schedule  to  the  Voters'  lists  Act  as 
No.  6.  the  lists  Nos.  1,  2,  3,  and  4  being 
printed  on  the  backs  of  forms  of  notices  of 
complaint;  only  the  notice  of  complaint  on 
the  last  sheet  was  filled  out  and  signed  by 
the  complainant ;  but  evidence  was  given  that 
the  whole  fifteen  sheets  were  attached  to- 
gether when  the  complainant  signed  the 
notice,  and  handed  the  whole  to  the  clerk; 
and  they  so  appeared  before  the  Court.  The 
notice  referred  to  the  "subjoined  lists:" — 
Held,  that  the  lists  were  part  of  the  com- 
plaint, and  it  was  sufficient  in  that  regard. 

3.  Held,  that,  if  it  were  necessary,  in  order 
to  ma'ke  the  notice  of  complaint  a  good  one. 
to  amend  it  so  that  it  should  refer  explicitly' 
to  thp  annexed  sheets,  the  amendment  should 
not  be  allowed  under  s.  32.  In  re  Voters* 
LiMtH  of  i'arleton  Plaee,  22  Ore.  N.  IIKS.  3 
().  L.  R.  223,  1  O.  W.  R.  lor». 

Ontario  Elections  Act — Xotirr  of  ("urn- 
plaint — 'Non-compliance  with  Form — Amend- 
ment.]— It  is  not  essential  that  the  form 
given  in  the  schedule  to  the  Ontario  Voters* 
Lists  Act,  R.  S.  O.  1897  c.  7,  for  objections 
to  names  wrongfully  inserted  in  the  voters' 
lists,  should  be  followed  with  exactness;  all 
that  is  required  is  that  the  nature  of  the  ol)- 
jectioos  to  the  names  should  be  stated  with 
reasonable    clearness.      Where,    therefore,    in 


giving  notice  of  the  wrongful  insertion  of 
names  in  the  voters'  list,  the  complainant 
used  list  No.  2  of  form  6  in  the  schedule, 
being  the  list  for  persons  wrongfully  named, 
instead  of  list  No.  3,  being  the  list  for  those 
wrongfully  inserted  in  the  voters'  list,  but 
it  was  quite  apparent  what  the  grounds  of 
the  objections  were,  the  notice  was  held  suffi- 
cient. An  amendment  in  such  case  might  be 
made,  if  such  was  necessary.  In  re  Ratodon 
Voters*  Lists.  24  Occ.  N.  12,  6  O.  L.  R. 
C31.  2  O.  W.  R.  1058. 

Ontario  Electiona  Act — Preparation  of 
Lists — Dominion  Franchise  Act,  ISifS,  s.  9 — 
Appointment  of  Persons  to  Prepare  Lists — 
Ordei'  in  Council — Prohibition — Powers  of 
High  Court.]— The  High  Court  of  Justice  for 
Ontario  has  power  to  prohibit  persons  assum- 
ing to  exereise  judicial  functions  in  the  pre- 
paration of  voters'  lists  for  an  election  to 
the  House  of  Commons  for  Canada,  if  these 
persons  have  no  authority  in  law  for  the 
exercise  of  any  judicial  functions  in  re^>ect 
of  such  lists.  Re  North  Perth,  Hessin  v. 
Lloyd,  21  O.  R.  o38,  distinguished.  The 
Dominion  Franchise  Act  of  1898  changed 
completely  the  whole  law  in  regard  to  the 
preparation  of  voters'  lists,  adopting  the 
provincial  lists,  instead  of  having  parlia- 
mentary lists  prepared;  but,  to  provide 
against  the  possibility  of  there  being  no 
sufficiently  recent  provincial  lists  in  some 
of  the  electoral  districts,  s.  9  was  passed. 
This  section  means  that  when  provincial  lists 
exist — "are  prepared" — they  shall  be  used, 
but  when  they  do  not  exist  the  mode  of  prif- 
paring  them  provided  in  the  section  may  be 
adopted.  On  the  facts  of  this  case,  it  was 
within  the  power  of  the  Governor-General  in 
council  to  appoint  all  necessary  officers  for 
the  preparation  of  the  lists,  thus  making  them 
officers  of  a  federal  Court  constituted  by  the 
section.  These  officers  are  to  follow,  as  far 
as  possible,  the  provisions  of  the  laws  of 
the  province  regulating  the  preparation  and 
revision  and  bringing  into  force  of  the  pro- 
vincial lists.  If  the  order  in  council  appoint- 
ing the  officers  gives  directions  to  them  in 
conflict  with  the  statute,  the  order,  to  that 
extent,  has  no  effect.  If  the  officere  do  not 
proceed  in  accordance  with  the  statute,  they 
are  ansAverable  to  Parliament,  not  to  the 
Court,  upon  an  application  for  prohibition. 
In  re  West  Algoma  Voters*  Lists^,  24  Occ.  N. 
397.  8  O.  L.  R.  533,  4  O.  W.  R.  229. 


Ontario  Elections  Act  —  Revision  of 
Lists — Correction  of  Lists — Complainant — 
Posting  up  Lists — Time  for  Objecting — De- 
puty Registrar  of  Deeds.]— 'A  person  resident 
in.  and  entitled  to  be  placed  upon  the  man- 
hood suffrage  register  for  a  town  forming 
part  of  an  electoral  district,  is  entitled  to  re- 
quire the  revision  under  s.  13  of  the  Ontario 
Voters'. Lists  Act,  R.  8.  O.  1897  c.  7,  of  the 
voters'  lists  for  another  municipality  form- 
ing part  of  the  same  electoral  district,  and 
is  also  entitled  to  require  the  subsequent  re- 
vision of  such  lists  provided  for  by  ss.  22  and 
23  of  the  Ontario  Votere'  List  Act.  R.  S. 
O.  1897  c.  7.  A  reputy  registrar  of  deeds  is 
not  entitled  to  vote  at  an  election  of  a  mem- 
ber of  the  Legislative  Assembly  for  Ontario 
for  the  electoral  district  in  winch  he  is  act- 
ing as  such  deputy  registrar,  and  is  not  en- 
titled to  be  placed  on  the  voters'  lists  in  such 
district.  The  date  mentioned  by  the  clerk  of 
the  municipality,  in  the  advertisement  pub- 
lished by  him  pursuant  to  s.  12  of  the  Ontario 
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Voters'  Lists  Act,  U.  S.  O.  1897  c,  7,  as  that  , 
upon  which  the  voters'  lists  have  been  posted 
up  in  his  office,  is  the  date  from  which  the 
time  for  taking  proceedings,  limited  by  s.  17,  . 
runs,  even  though  the  clerk  has  in  fact  posted 
up  the  lists  some  days  before  the  date  named 
in  the  advertisement.  lu  re  Huron  Voters 
LisU,  24  Occ.  X.  83.  7  O.  L.  R.  44,  3  O. 
W.   R.   139. 

Qiiebe«  Eleotion  Act — Income  Voter —  ; 
DomicU—Rcaid^icc.] — A  person  must  have  i 
his  domicil  lu  tiie  i*iiH'u>nii  custrict,  in  oraer 
to  have  his  name  put  on  the  list  of  ^electors, 
on  qualification  of  iDc*ome.  Semble,  that  hav- 
ing such  a  domicil  in  one  municipality,  an 
elector  can  be  gut  on  the  voters'  list  of  the 
place  of  his  actual  residence,  in  another  muni- 
cipality, in  the  same  electoral  district.  Bar- 
ktr  V.  I'Ulagc  of  VotcanftcHU:,  Q.  R.  24  S.  C. 
333. 

Biffki  to  Vote — Refusal  of  Ballot — Ac- 
tion— Damages.] — The  plaintiff  i-esided  in  St. 
John,  New  Brunswick,  and  his  name  was 
on  the  voters'  list  in  St.  John,  and  also  in 
Dalhousie,  Annapolis  coujnty,  Nova  Scotia, 
at  which  latter  place  the  defendant  acted  as 
deputy  returning  officer  in  the  last  Dominion 
election.  The  plaintiff  presented  himself  at 
the  Dalhousie  booth,  and  demanded  a  ballot. 
Under  the  Nova  Scotia  statute,  which  was 
passed  with  a  view  to  provincial  elections 
only,  it  is  provided,  in  effect,  that  an  elec- 
tor can  only  vote  once  in  the  province  at 
any  election ;  that  he  must  vote  in  the  county 
in  which  he  resides  at  the  teste  of  the  elec- 
tion writ,  if  qualified,  and  not  elsewhere ;  and 
that  a  non-resident  elector,  having  a  right  to 
vote  in  two  or  more  polling  districts,  may  vote 
in  either.  The  plaintiff  was  required  to  swear 
before  receiving  a  ballot  that  **at  the  teste 
of  the  writ  for  this  election  I  resided  in  the 
city  of  St.  John,  New  Hirunswick ;  that  I  am 
not  qualified  to  vote  in  the  said  city  .  . 
He  declined  to  take  the  oath  and  was  refused 
a  ballot  and  brought  this  action  to  recover 
damages : — ^Ileld,  that  the  plaintiff  had  a  right 
to  vote  in  Dalhousie;  and  damages  were  as- 
sessed at  ^50.  Anderson  v.  Hicks,  21  Occ. 
N.    507. 


If 


VIII.  Writs  and  Returns. 

Bye-eleotion — Issue  of  Writ  for — Ses- 
sion.]— ^The  Lepslative  Assembly  of  Ontario 
has  power  while  in  session  to  order  the  issue 
of  a  writ  to  hold  a  bye-election,  s.  33  of  R. 
S.  1897  c.  12  applying  only  to  vacancies  oc- 
curring while  the  assembly  is  not  in  session. 
In  re  South  Perth  Provincial  Election — Ellah 
V.  Monteith,  2  Elec.  ('as.  144. 

Spooial  Retnm — Election  not  Held — 
yev)  Writ — Petition— Costs.]— The  returning 
officer  decided  that,  owing  to  the  absence  of 
proper  voters'  lists,  the  election  could  not  be 
held  on  the  days  fixed  by  the  writ,  and  pub- 
licly so  declared,  and  notified  the  two  pros- 
pective candidates  that  there  would  be  no 
meeting  for  nomination  on  the  day  appointed. 
He  made  a  special  return  to  the  writ,  set- 
ting forth  why  it  had  not  been  duly  exe- 
cuted, and  the  executive  government  accepted 
such  return,  and  issued  a  new  writ,  under 
which  due  proceedings  were  had  and  one  M., 
a  former  candidate,  was  nominated  and  de- 
clared elected  by  acclamation.  The  petition- 
er, who  was  to  have  opposed  M..  refused  to 


recognize  the  authority  of  the  returning  offi- 
cer to  decline  to  hold  a  meeting  for  nomin- 
ation, and  on  the  day  originally  appointed 
left  with  a  clerk  of  the  returning  officer  a 
nomination  paper  and  deposit,  and  he  filed 
a  petition  under  the  Dominion  Controverted 
Elections  Act  to  have  it  declai*ed  that  he  had 
been  duly  elected  for  the  district.  M.  was 
not  made  a  party: — Held,  that,  apait  from 
the  question  of  the  jurisdiction  to  entertain 
such  a  petition,  no  practical  result  could  fol- 
low from  an  attack  upon  the  returning  officer 
as  sole  defendant  If  the  special  return  was 
illegal,  the  Court  would  go  no  further  than 
to  declare  that  it  was  an  invalid  return,  upon 
which  Parliament  might  direct  the  issue  of  a 
new  ,writ;  but  that  was  what  executive 
government  had  done,  and  was  not  what 
the  i)etitioner  had  sought.  It  was  not  the 
dutv  of  the  Court  under  its  statutory  juris- 
diction to  pronounce  upon  the  constitutional 
right  of  the  executive  to  direct  the  issue  of 
a  new  writ ;  that  was  a  matter  for  the  House 
of  Commons.  In  re  Iiiipissing  Dominion 
Election— Klock  v.  Varin,  21  Occ.  N.  258. 


IX.  Other  Cases. 


Dominion  ZSloetionfl  Act — Deputy  Rr- 
turning  Officer — Conditional  Refusal  to  Vote 
— yon-residen  fs  Oa  th — Damages — Malice.  ] 
— ^Plaintiff,  who  resided  at  St.  .Tohn  in  the 
province  of  New  Brunswick,  was  a  property 
owner  and  entitled  to  vote  at  Dalhousie,  in 
the  county  of  Annapolis  and  province  of  Nova 
Scotia,  where  his  name  appeared  on  the  list 
of  voters  as  a  non-resident.  Plaintiff  pre- 
sented himself  before  the  deputy  returning 
officer  at  Dalhousie  at  an  election  and  de- 
manded a  ballot  poi>er,  but  the  officer  refused 
to  deliver  a  ballot  paper  or  to  permit  plaintiff 
to  vote  unless  he  took  the  non-resident's  oath : 
— Held,  that  the  oath  proposed  was  not  appli- 
cable to  the  case  of  a  property  owner  residing 
in  another  province,  and  that  the  officer  was 
wrong  in  his  refusal  to  permit  plaintiff  to 
vote.  Per  MacDonaM.  C.J.,  and  Ritchie,  .7.. 
that  plaintiff's  right  to  vote  being  clear,  de- 
fendant was  responsible  in  damages  for  his 
refusal  to  permit  him  to  do  so:  that  de- 
fendant, in  undertaking  to  determine  plain- 
tiff's right  to  vote,  was  not  acting  in  a  judi- 
cial capacity,  but  was  merely  a  ministerial 
officer  to  carry  out  the  provisions  of  the  Act : 
and  that,  even  assuming  that  defendant  was 
acting  in  any  respect  in  a  judicial  capacity, 
his  action  in  refusing  the  ballot  paper  not 
being  bona  fide,  but  being^  wilful  and  cor- 
rupt, the  action  was  maintainable  even  on  the 
theory  that  proof  of  malice  was  necessary. 
Per  Weatherbe.  J.,  and  Graham.  E.J.,  that 
defendant  was  a  public  officer  having  a  quasi 
judicial  duty  to  perform,  and  that  he  could 
not  be  made  liable  for  an  error  of  judgment  i 
that,  in  order  to  make  defendant  liabl*^. 
malice  must  be  shewn;  that  the  burden  of 
shewing  malice  was  on  plaintiff,  and  that  thc 
evidence  adduced  w^as  not  sufficient  for  that 
purpose.  Anderson  v.  Hicks,  35  N.  S.  Reps, 
161. 

Telesrania — Action  for  Price — Illegality 
— Pleading.] — To  an  action  begun  by  a  tele- 
graph company  to  recover  the  price  of  a  cer- 
tain number  of  telegrams,  the  defendant  will 
not  be  allowed  to  plead  simply  that  such 
telegrams  were  sent  in  the  course  of  a  pai^ 
linmontary    election;    in   order   to   defeat    the 
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action  in  such  a  case,  it  is  necessary  to  al- 
lege that  such  telegrams  were  sent  for  the 
purpose  of  illegally  influencing  the  election. 
Great  North-WeMtem  Telegraph  Co.  v.  Dalhy^ 
5  Q.  P.  R.  d2. 


FABOCHIAL  ELECTIONS. 


Cliiirol&warclens — Voiert — '*Tenani  feu 
ei  Lieu*' — ^'Householder**  —  Ctwtow.]— The 
words  **  paroissiens  tenant  feu  et  lieu  "  used 
in  art.  3438,  R.  S.  Q.,  and  the  word  "house- 
holder" in  the  English  version  of  the  same, 
comprehend  and  designate  all  heads  of  fami- 
lies, even  married  sons  living  with  their  fathent<> 
working  with  them  and  dwelling  on  the 
paternal  lands,  lodging  and  having  a  common 
table  with  their  fathers  and  mothers;  and 
such  married  sons  have,  pursuant  to  the  text 
of  that  Act,  the  right  to  vote  at  elections 
of  churchwardens.  2.  Unmarried  sons  living 
under  the  same  circumstances,  with  their 
fathers  and  mothers,  are  not  **  paroissiens  ten- 
ant feu  et  lieu,"  and  cannot  vote  at  elections 
of  churchwardens.  3.  The  usage  followed  in 
the  parish  in  question,  or  in  neighbouring 
parishes,  cannot  be  invoked  to  interpret  art. 
3438,  the  law  overriding  the  custom,  and  the 
latter  being  no  authority  except  in  the  absence 
of  a  positive  law.  Planfe  v.  Qv4vremont,  Q. 
R.  18  S.  O.  401. 


PABOL  EVIDENCE. 

See   Evidence. 


PAET  PAYMENT.  . 

See  Bills  of  Exchange  and  Pbomissoby 
Notes — Vendob  and  Purchaser. 


PABT  PEBFORMANCE. 

See    Specific    Pekfobmance — ^Vendor   anI) 

PUBCHASEB. 


PARTICULARS. 

Aooonnt — Amendment  at  Trial — Refusal 
of  Postponement — Surprise — 'New  Trial,]- — • 
Declaration  for  work  and  labour  and  on  an 
account  stated.  Pleas,  payment  and  set-off, 
the  particulars  of  which  shewed  a  con- 
siderable sum  due  the  defendants  over 
and  above  what  was  claimed  by  the  plain- 
tiff's particulars  which  were  confined  to  the 
count  for  work  and  labour.  At  the  trial, 
where  a  verdict  passed  for  the  plaintiff,  the 
set-off  being  entirely  rejected,  an  application 
was  made  to  amend  the  plaintiff's  particulars 
by  making  a  large  addition  to  the  time  of 
the  alleged  work  and  labour  and  by  giving 
particulars  of  the  account  stated.  The  amend- 
ment was  allowed  without  terms,  although 
the  defendants  produced  affidavits  of  one  of 
themselves  and  their  attorney  and  counsel, 
stating  that  they  were  unprepared  to  make 
their  defence  at  the  then  circuit  to  the  claim 
of  work  and  labour  as  set  out  in  the  amended 


particulars;  that  had  the  original  particulars 
been  served  as  amended  they  might  have 
offered  to  suffer  judgment  and  would  have 
done  so  had  they  found  the  plaintiff's  claim 
was  correct;  that,  as  no  jMirticulars  had  been 
served  applicable  to  the  count  for  an  account 
stated,  that  count  had  not  been  regarded  as 
bona  fide,  and  in  preparing  for  trial  no  con- 
sideration had  been  given  to  it;  that  if  the 
amendment  was  allowed  the  defendants  would 
be  taken  by  surprise  and  were  not  prepared 
to  make  tneir  defence,  and  great  injustice 
would  be  done  to  them: — Held,  that  the  de- 
fendants' affidavit  shewed  that  tne  amendment 
was  of  a  character  to  materially  prejudice 
the  defendants,  and  should  not  have  been 
allowed  without  such  terms  as  would,  as 
nearly  as  might  be,  place  the  defendants  in 
the  ix>sition  they  occupied  when  the  original 
particulars  wei'e  served ;  and  a  new  trial  was 
ordered.    Hicks  v.  Ogdcn,  35  N.  B.  Reps.  361. 

Aooonnt  —  Partnership  —  Interests  of 
Partners,] — It  is  not  necessary  for  a  defend- 
ant, sued  in  assumpsit,  to  know  the  respective 
interests  of  each  one  of  the  plaintiffs  in  their 
partnership,  nor  to  know  the  minor  details 
of  an  account  already  for  the  most  p&rt  paid. 
Gallaghan  v.  Rutherford,  5  Q.  P.  R.  303. 

Action  by  AdTOoate  for  Bill  of  Coats 

— Fees  and  Disbursements  —  Procuration — 
Copies  of  Proceedings — Demand  of  Particu- 
lars — Default  of  Plea  —  Opening  Pleadings 
Closed — Terms,] — The  defendant  in  default 
for  a  plea  will  be  relieved  from  his  fore- 
closure and  be  allowed  to  demand  particulars 
of  the  plaintiff's  account,  upon  payment  of 
the  costs,  occasioned  by  his  default.  2.  The 
advocate  in  an  action  for  fees  and  disburse- 
ments in  a  former  suit  in  which  he  acted  for 
the  present  defendant's  opponent,  must  state 
when  the  proceedings  for  which  he  claims 
fees  were  taken  by  him.  3.  He  must  also 
indicate  the  object  of  his  disbursements  made 
in  Court  or  at  the  sheriff's  office.  4.  He 
should  also  file  the  procuration  of  his  client 
authorizing  him  to  sue  when  he  alleges  such 
procuration.  5.  Semble,  that  he  is  not  obliged 
to  file  copies  of^the  proceedings  which  he  has 
taken  nor  of  the  acts  which  he  has  had  made 
by  a  notary  on  behalf  of  his  client.  Des jar- 
dins  V.  Lamoureux,  4  Q.  P.    R.  338. 

Action  for  Account— Post];K>nement  till 
after  discovery.  Canadian  Bank  of  Com^ 
merce  v.  McDonald  (Y.T.),  1  W.  L.  B.  271, 
506. 

Action  for  Gooda  Sold — Exception  to 
Form.] — ^A  plaintiff  suing  for  a  balance  of 
an  account  for  soods  sold  and  delivered,  with- 
out giving  at  the  time  of  service  of  process 
details  of  the  quantity,  quality,  nature*  and 
kind  of  the  goods  sold,  as  required  by  Rule 
of  Practice  Ss,  will,  on  an  exception  to  the 
form,  be  required  to  furnish  such  details  on 
pain  of  his  action  being  dismissed.  Sararia 
V.  Rosenfield,  7  Q.  P.  R.  15. 

Action  of  EJectnient — Defence  of  En- 
croachment,]  —  A  general  allegation  of  en- 
croachment in  the  defence  to  an  action  for 
possession  of  land  may  be  the  object  of  a 
motion  for  particulars  shewing  when,  how. 
and  to  what  extent  the  plaintiff  has  en- 
croached upon  the  land  of  the  defendant. 
rallte  V.  Prcftcott,  4  Q.  P.  R.  279. 
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BiQce  the  passing  of  the  Franchise  Act,  1898, 
and  the  Dominion  Elections  Act,  1900,  to 
prove  that  the  names  of  the  petitioners  were 
on  the  list  of  voters  which  was  actually  used 
by  the  deputy  returning  officer  at  the  parti- 
cular polling  division ;  but  it  will  be  sufficient 
to  shew  that  their  names  were  on  the  original 
list  transmitted  under  s.  16  of  the  Franchise 
Act,  1898^  by  the  custodian  thereof,  after 
final  revision,  to  the  Clerk  of  the  Crown  in 
Chancery,  as  this  is  declared  by  b.-s.  2 
of  s.  16  to  be  **  the  original  and  legal  list 
of  voters  for  the  polling  division  for 
which  the  list  of  which  it  is  a  copy  was  pre- 
piMtd:'  and  under  s.  10  of  the  same  Act  this 
list  may  be  proved  by  the  *  production  of  a 
copy  authenticated  by  the  ordinary  imprint 
of  the  Queen*s  Printer.  The  Richelieu  Case, 
21  S.  O.  R.  168,  and  The  Winnipeg  and  Mac- 
donald  Cases,  27  S.  C.  R.  201.  distinguished 
on  the  ground  of  changes  in  legislation.  In 
re  Provencher  Dominion  Election,  21  Ooc  N. 
315,  13  Man.  L.  R.  444. 


ObjeetioBJi — Sufficiency  of 
—  Service  of  Petition  —  Naming  Aitomep — 
Affid<^vit  in  Support  of  Petition.]  —  The 
I>ominion  Controverted  Elections  Act,  de- 
fining, as  it  does,  what  are  grounds  on  which 
an  election  petition  may  be  deemed  insuffi- 
cient, the  Courts  can  only  entertain  prelim- 
inary objections  based  on  substantial  error 
and  want  of  formalities  essential  to  a  valid 
petition,  especially  when  the  want  of  form  is 
not  such  as  is  calculated  to  prejudice,  sur- 
prise, or  mislead  the  party  who  urges  it. 
After  an  election  petition  has  been  presented, 
the  petitioner  may  get  it  from  the  registrar  of 
the  Court  and  deliver  it  to  a  bailiff  for  service 
in  the  same  manner  as  in  the  case  of  writs 
of  summons  in  civil  matters.  A  petitioner 
is  not  bound  to  name  an  attorney,  and,  if  he 
does,  he  need  not  state  the  residence  of  the 
attorney  chosen.  The  affidavit  filed  by  the 
petitioner  in  support  of  the  petition,  sworn 
before  an  officer  qualified  to  take  oaths  and 
within  the  limits  of  his  jurisdiction,  is  lawful 
nlihiiTgh  the  place  where  it  is  sworn  is  not 
accurately  stated  in  the  jurat.  Bailey  v. 
Hunt,  Q.  R.  27  S.  C.  84. 

Presentation  of — Time — Return  to  Clerk 
of  Crown  in  Chancery,  when  Made — Notice 
of  Presentation,] — The  return  of  a  member 
by  the  returning  officer  is  made  only  when  it 
has  been  actually  received  by  the  Clerk  of 
the  Crown  in  Chancery,  and  not  when  the 
returning  officer  has  placed  it  in  the  express 
or  post  office  for  transmission  to  such  Clerk ; 
and  a  petition  may  be  presented  within  21 
days  after  such  receipt.  R.  S.  O.  1897  c.  9, 
B.  135,  and  R.  S.  O.  1897  c.  11,  s.  9,  con- 
sidered. 2.  The  omission  to  serve  a  separate 
notice  of  "presentation"  of  the  petition  is 
not  fatal  to  the  proceedings,  where  a  copy  of 
the  petition  itself  is  duly  served,  on  which  is 
indorsed :  "  This  petition  is  filed,"  etc.  Wil- 
liams V.  Mayor  of  Tenby,  5  C.  P.  D.  135,  dis- 
tinguished. In  re  Ottawa  Provincial  Election 
^Randall  v.  Powell,  2  Elec.  Cas.  64. 

Presentation  of — Time  —  Compu tation .  ] 
— An  election  petition  under  R.  S.  B.  C. 
1897  c.  67,  s.  214,  must  be  filed  within  21 
(iays  of  the  exact  time  of  the  return.  Decision 
in  22  Occ.  N.  43,  8  B.  C.  R.  273.  affirmed; 
Irving,  J.,  dissenting.  In  re  New  Westminster 
Provincial  Election—Rae  v.  Qifford,  9  B.  C. 
R.  192. 


Pnblieavlon   of    Hotiee    of    Trial  — 

Sheriff's  Costs  of— Payment  Out  of  Deposit.] 
Where  an  election  petition  is  dismissed  at  the 
trial  without  costs,  the  petitioner  must  pay 
to  the  sheriff  the  costs  incurred  in  the  publi- 
cation of  the  notice  of  trial  thereof;  and,  al- 
though the  sum  deposited  as  security  is  not 
security  for  such  expenditure,  ps^yment  out 
of  Court  will  be  ordered  only  on  the  condition 
of  its  being  made  good  to  the  sheriff.  No 
charge  can  be  made  by  the  sheriff  for  attending 
to  the  publication,  no  allowance  therefor  being 
authorized  by  the  tariff.  In  re  East  Middle- 
sew  Provincial  Election,  2  Elec  Cas.  150. 

Qnaliileation  of  Petitioner^"  Reside  " 
— Ontario  Controverted  Elections  Ac*.] — ^The 
word  •*  reside  "  in  s.  3  of  the  Ontario  Contro- 
verted Elections  Act,  R.  S.  O.  1897  c.  11,  as 
amended  by  62  V.  (2)  c.  6,  s.  1,  is  intended  to 
denote  the  place  where  the  petitioner  **eats, 
drinks,  and  sleeps,"  And  therefoie  a  peti- 
tioner who  owned  a  farm  assessed  in  all  for 
more  than  f  1,000,  and  all  in  one  electoral  dis- 
trict, but  the  house  and  part  of  the  land, 
assessed  for  less  than  that  sum,  being  in  one 
townshij)^  and  the  main  part  of  the  land  in 
another  township,  was  held  to  be  unqualified, 
the  assessment  of  the  part  with  the  house 
being  alone  regarded.  Leave  was  given  to 
substitute  a  petitioner  :—^H3eId,  on  the  evi- 
dence, that  the  signatures  of  the  petitioners 
to  the  petition  and  accompanying  affidavit  had 
not  been  obtained  by  fraud.  In  re  North 
Renfrew  Provincial  Election — Wright  v.  Dun- 
lop,  24  Occ.  N.  125,  7  O.  L.  R.  204,  3  O.  W. 
R.  300. 

Qnalifleation  of  Petitioners  —  Signa- 
tures— Fraud— ^i^uestion  of  Fact — Corrobora- 
tion—  Insufficiency  —  Residence  —  Leave  to 
Substitute  Petitioner.] — ^Within  a  few  days 
after  the  presentation  of  an  election  petition, 
signed  in  a  solicitor's  presence,  the  affidavits 
accompanying  it,  sworn  to  before  another 
solicitor,  deposing  to  the  presentation  of  the 
petition  being  in  good  faith,  and  with  reason 
to  believe  that  the  statements  contained  in  it 
were  true  in  substance  and  in  fact,  and  after 
a  retainer  of  the  first  named  solicitor  to  con- 
duct the  proceedings,  two  of  the  petitioners 
made  affidavits  virtually  contradicting  their 
former  affidavits,  one  of  them  deposing  to 
being  intoxicated  at  the  time  and  unable 
properly  to  realize  what  he  was  doing,  while 
the  petition  had  only  been  partily  read  over 
to  him,  some  of  the  statements  in  which  he 
had  since  found  were  wholly  untrue,  while  as 
to  others  he  knew  nothing ;  the  other  petitioner 
stating  that  he  was  an  old  man,  unable  to 
read  or  write,  and  that  without  the  petition 
being  read  over  or  explained  to  him,  and 
without  his  having  any  independent  advice 
and  without  his  appreciating  his  position,  he 
was  Induced  by  the  first  named  solicitor  and 
a  hotel  keeper  to  sign  the  petition  and  swear 
to  the  affidavits: — Held,  that,  in  the  absence, 
not  only  of  any  corroboration  of  the  state- 
ments made  in  the  subsequent  affidavits,  but 
in  the  face  of  their  denial  by  the  parties  in- 
terested,  as  well  as  by  anotiier  person  then 
present,  they  were  not  sufficient  to  support 
an  application  made  by  the  respondent  to  set 
aside  the  petition.  Order  of  Moss,  C.J.O.,  24 
Occ.  N.  125,  7  O.  L.  R.  204,  3  O.  W.  R. 
300,  dismissing  application  to  set  aside  peti- 
tion and  allowing  a  new  petitioner  to  be  sub- 
stituted for  one  whose  qualification  was  in- 
sufficient,   affirmed.     In    re    North    R^rew 
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Provincial  Election  —  Wright   v.  Dunlopf  ::* 
Occ.  N.  364.  8  O.  L.  R.  359,  3  O.  W.  R.  894. 

Rules  of  Court — Validity  of-^Pavmeni 
into  Court — Appointment  of  Master  —  Status 
of  Petitioners — Evidence  on  Appeal,] — Pay- 
ment into  Court  in  the  usual  way  is  a  good 
payment  in,  within  the  meaning  of  Rule  16  of 
the  Parliamentary  Election  Petition  Rules, 
1868  (Imperial).  A  Rule  made  by  the  Judges 
empowering  the  Senior  Puisne  Judge,  or  any 
other  Judge  of  the  Court,  to  perform  the 
duties  devolving  by  the  Rules  on  the  Chief 
Justice  whenever  the  office  of  Chief  Justice  is 
vacant,  or  he  is  absent  from  the  Province,  is 
valid.  Appointment  of  a  new  Master  under 
said  Rules  operates  ipso  facto  as  a  rescission 
of  any  former  appointment,  it  being  unneces- 
sary to  rescind  any  former  appointment  by 
express  writing.  The  full  Court  on  appeal 
allowed  evidence  to  be  adduced  to  prove  the 
status  of  the  petitioners,  although  the  matter 
was  not  gone  into  in  the  Court  below.  In 
re  Esquimalt  Provincial  Election — Jardine  v. 
Bullen,  7  B.  C.  R.  471. 

SoovLTitT — Notice — Affidavit  of  Service  — 
Rules  of  C'our*.]— In  s.  216  of  the  British 
Columbia  Elections  Act  '*  proposed  security  " 
means  "  intended  security,"  and  a  notice  by 
the  petitioner  informing  the  respondent  that 
security  would  be  given  by  depositing  $2,000 
with  the  Registrar  was  held  a  good  notice  pur- 
suant to  the  section.  The  additional  Rules 
made  on  the  27th  January,  1875  (i.e.,  in  addi- 
tion to  the  Parliamentary  Election  Petition 
Rules,  Michaelmas  Term,  1868),  are  in  force 
in  JBritish  Columbia.  The  petitioner  after 
serving  notice  of  the  presentation  of  the  peti- 
tion and  of  the  proposed  security  omitted  to 
file  an  affidavit  of  the  time  and  manner  of 
such  service  thereof : — ^Held,  that  the  petition 
should  not  be  struck  off  the  files  of  the  Court 
on  that  ground.  In  re  Lillooet  Provincial 
Election — Sioddart  v.  Prentice,  7  B.  C.  R. 
498. 

Serrioe — Extension  of  Time — Special  Cir- 
cumstances,]— Under  substituted  s.  10  (s.  8 
of  c.  20,  1891),  of  the  Dominion  Controverted 
Elections  Act,  a  Judge  of  the  Election  Court 
has  jurisdiction  to  extend  the  time  for  per- 
sonal service  of  the  petition  on  the  ground  of 
special  circumstances  of  difficulty  in  effecting 
service,  if  it  appears  that  there  was  a  bona 
fide  attempt  to  serve,  and  ordinary  diligence 
is  used  in  trying  to  effect  a  service,  even 
though  it  is  shewn  that  the  petition  was  not 
delivered  to  the  officer  for  service  for  four 
days  after  it  was  filed,  and  during  the  whole 
period  allowed  by  the  section  for  service  the 
respondent  was  at  or  in  the  vicinity  of  his 
residence,  and  made  no  attempt  and  colluded 
with  no  person  to  avoid  service,  and  might 
have  been  served  if  more  than  ordinary  dili- 
gence had  been  used.  In  re  Sunhury  and 
Queen's  Dominion  Election — Nason  v.  Wil- 
mot.  35  N.  B.  Reps.  457. 

Serrioe — Irregularity  —  Extending  Time 
— Re-service — Preliminary  Objections.] — The 
petitioner  in  a  controverted  election  petition 
under  the  Dominion  Act,  after  the  appear- 
ance of  the  respondent,  and  the  filing  by  him 
of  preliminary  exceptions  in  which  he  com- 
plains of  the  irregularity  of  the  service  ef- 
fected upon  him,  may  obtain  ex  parte  an 
order  of  a  Judge  extending  the  time  for  ser- 
vice* and  that  before  having  desisted  from 
the  first  service.  Lahelle  v.  Leonard,  5  Q. 
P.  R.  77. 


Borrioo  —  Order  Extending  Time  for  — 
Grounds  for.] — An  election  petition  filed  in 
the  clerk's  office  on  the  17th  December  was 
sent  to  the  petitioner  at  C.  by  registered  letter 
on  the  20th,  and  was  received  at  the  post 
office  at  C.  on  the  evening  of  that  day,  but,  ^ 
for  some  reason  that  was  not  explained,  the  ^ 
letter  was  not  delivered,  and  the  petitioner 
had  no  knowledge  of  its  receipt  until  the  27th, 
the  last  day  for  service ; — Held,  that  an  order 
extending  the  time  for  service  was  properly 
made.  Tie  Restigouche  Dominion  Election — 
McAllister  v.  Reid,  35  N.  B.  Reps.  390. 

Borrioo  —  Personal — At  Domioil-r-Ahan^ 
donment — Time  —  Extension  of  —  Motion  to 
Dismiss  Petition.] — ^An  election  petition  un- 
der the  provisions  of  s.  10  of  c.  9.  R.  S.  C, 
as  amended  by  s.  8  of  c.  20  of  the  statutes 
of  1891,  should,  unless  otherwise  ordered  by 
a  Judge,  be  personally  served.  2.  Service 
made  on  the  respondent  of  a  copy  of  the 
election  petition  by  leaving  such  copy  for 
him  at  his  domicil  with  his  wife,  without 
having  previously  stated  the  impossibility  of 
making  a  personal  service  within  the  time 
described,  and  without  the  order  of  a  Judge, 
is  not  good  service  according  to  the  provisions 
of  s.  8  of  c  20.  3.  As  in  ordinary  actions, 
a  petitioner  may  abandon  at  his  own  expense, 
the  service  of  an  election  petition  made  as 
above,  without  the  authorization  of  the  Court 
or  a  Judge,  which  is  necessary  under  s.  56 
of  c.  9.  4.  Within  the  time  allowed  by  law 
for  the  service  of  an  election  petition,  a 
Judge  of  the  Superior  Court  may,  under  s. 
10  of  c.  9,  extend  the  time  for  such  service, 
and  a  personal  service,  such  as  is  required 
by  s.  8  of  c.  20,  is  a  good  and  valid  service 
of  such  petition.  5.  A  motion  for  the  dis- 
missal of  an  election  petition,  made  before 
the  time  allowed  by  law  or  by  a  Judge  has 
expire^!,  is  premature  and  will  be  dismissed 
with  costs.  Lahelle  v.  Leonard,  4  Q.  P.  R. 
420. 

Serrioe  —  Substituted  Service  —  Order 
after  Time  Expired.] — Under  s.  8  of  c.  20 
of  &1  &  55  v.,  substituted  for  s.  10  of  the 
Dominion  Controverted  Elections  Act,  R.  S. 
C.  c.  9,  the  Court  has  jurisdiction  to  make  an 
order  for  substituted  personal  service,  where 
the  application  for  the  order  is  not  made  until 
after  the  time  allowed  for  personal  service 
has  expired.  The  order  is  not  bad  because 
it  omits  to  fix  a  time  within  which  the  sub- 
stituted service  must  be  made.  Where  the 
petitioner,  by  reason  of  a  deception  prac- 
tised upon  him,  erroneously  believed  a  per- 
sonal ser\'ice  had  been  effected  and  allowed 
five  days  after  the  extended  time  to  elapse 
before  taking  out  the  order  for  substituted 
service : — Held,  that  it  was  not  too  late.  Re 
York  Dominion  Election — McLeod  v.  Chibson. 
35  N.  B.  Reps.  376. 

Serrioe  of  Notioe  of  Presentation  — 

Security  for  Costs — Deposit-^Moneys  of  Soli- 
citor.]— ^The  statute  of  Canada  54  &  55  V. 
c.  20,  8.  8,  allows  three  modes  of  service  of 
the  notice  of  presentation  of  an  election  peti- 
tion:— (a)  If  service  is  made  within  ten 
days  of  the  presentation,  it  may  be  made, 
in  the  same  way  as  in  the  case  of  a  writ  of 
summons  in  a  civil  cause,  (b)  If,  by  reason 
of  special  circumstances  of  difficulty  in  ser- 
vice, the  petition  has  not  been  served  within 
the  ten  days,  the  Court  or  Judge  may  allow 
further  time,  and  in  such  case  the  service 
must   be   personal,     (c)    If  it   has  not  been 


1216 


PASUAMENTABT  ELECTIONS. 


1216 


possible  to  serve  the  defendant  personally 
within  the  time  allowed  by  the  Court  or 
Judge,  then  the  Court  or  Judge  may  order 
another  mode  of  service.  2.  Rule  12  of  the 
Rules  of  Practice  of  the  Superior  Court  does 
not  apply  to  a  deposit,  made  in  the  matter  of 
a  contested  Dominion  election,  of  the  moneys 
of  the  solicitor  for  the  petitioner.  Belanger 
V.  Carhonneau,  5  Q.  P.  R.  8. 

8erric«  of  Petition  —  Exhibition  of 
Original — Indorsement  of  Service  —  Allega- 
Hons  of  Petition — Holding  of  Election,^ — 
There  is  nothing  in  the  law  requiring  that 
the  original  of  a  petition  contesting  a  federal 
election  be  exhibited  to  the  respondent  at  the 
time  of  the  service.  The  omission  by  the 
bailiff  to  mention  on  the  copy  of  the  writ  of 
summons  or  contestation  of  election  the  date 
of  such  service,  is  no  ground  for  exception 
to  the  form,  unless  prejudice  is  shewn.  It 
is  sufficient  in  the  contestation  of  an  election 
held  in  one  of  the  divisions  of  Montreal, 
to  state  that  the  same  took  place  within  the 
judicial  district  of  Montreal.  Darlington  y. 
Gallery,  7  Q.  P.  R.  40. 

Berrlce  of  Petition — Second  Service,] — 
An  election  petition  cannot  be  served  outside 
of  Canada.  Where  the  petition  was  served 
on  the  respondent  abroad,  and,  subsequently, 
service  was  made  on  him  in  Ottawa : — Held, 
that  the  first  irregular  service  did  not  in- 
validate that  properly  made  afterwards.  In 
re  Shelhume  and  Quecn^s  Dominion  Elec- 
tion— Co^ie  V.  Fielding,  25  Occ.  N.  133.  36 
S.  C.  R.  537. 

Berrioe  of  Petition  ont  of  Canada — 

Second  Service  on  Agent,]  —  Under  the 
Dominion  Eilections  Act,  service  of  an  election 
petition  cannot  be  made  outside  of  Canada: 
Idington,  J.,  dissenting.  By  rule  10  of  the 
Nova  Scotia  Rules  under  the  Elections  Act, 
a  candidate  returned  at  an  election  may,  by 
written  notice  deposited  with  the  clerk  of 
the  Court,  appoint  an  attorney  to  act  as  his 
agent  in  case  there  should  be  a  petition 
against  him : — Held,  that  an  agent  so  ap- 
pointed is  authorized  only  to  act  in  proceed- 
ings subsequent  to  the  service  of  the  petition, 
and  service  of  the  petition  itself  on  him  is 
a  nullity.  In  re  King*8  Dominion  Election — 
Parker  v.  Borden,  25  Occ.  N.  135,  36  S.  C. 
R.    520. 

Serrioe  ont  of  Jniifldlotion.] — A  peti- 
tion against  the  return  of  a  member  may  be 
served  personally  on  the  respondent  out  of 
the  jurisdiction ;  and  it  is  not  essential  that 
an  application  should  be  made  for  leave  to 
effect  such  service,  or  for  allowing  the  ser- 
vice so  made.  In  re  West  Al^oma  Provincial 
Election  —  Wkitacre  V.  Savage,  14  Occ.  N. 
300.  2  Elee.  Cas.  13. 

Setting  aside — Summary  Application  — 
Chounds.] — Held,  that  a  petition  may  be  set 
aside  upon  summary  application  upon  grounds 
other  than  those  contained  in  s.  10  of  the 
Controverted  Elections  Ordinance.  N.  W.  T. 
In  re  Banff  Election — Brett  v.  Sifton  (No, 
2),  4  Terr  L.  R.  253. 

Statns  of  Petitioner — Fees — Credit  for 
— Copy  —  Affidavit  —  Deposit  —  Service — 
Bailiff.]  — I  A  party  who  contests  a  federal 
election  has  only  to  shew  that  he  had  a  right 
to  vote  at  the  election  in  question,  and  the 
fact  that  he  is  on  the  voters'  list  as  a  tenant 


instead  of  as  an  occupant  does  not  affect  his 
status.  2.  No  court  house  tax  is  payable 
upon  an  election  petition.  3.  The  respondent 
has  no  interest  in  urging  that  the  prothono- 
tary  gave  credit  to  the  petitioner's  attorney, 
instead  of  claiming  his  fee  on  the  election 
petition  at  once.  4.  A  copy  of  an  election 
petition  which  is  followed  by  an  affidavit  is 
not  invalid  by  the  mere  fact  that  a  copy  of 
the  petition  itself  is  not  certified  with  the 
words  '*true  copy'*  when  the  signature  ap- 
pears at  the  end  of  the  last  document,  the  affi- 
davit. 5.  A  deposit  of  bank  bills  accepted  by 
the  prothonotary,  is  regular.  6.  It  is  regular 
to  herve  a  copy  of  the  election  petition  and 
affidavit,  not  a  duplicate  thereof.  7.  A  bailiff 
will  not  be  declared  unqualified  by  the  mere 
fact  that  no  proof  has  been  shewn  that  his 
guarantee  policy  has  been  renewed.  In  re 
Missisquoi  Dominion  Election,  Morin  y. 
Mergs,  6  Q.  P.  R.  372. 

Btatne  of  Petitioner — Franchise  Acts,'\ 
— The  principal  contention  raised  on  pre- 
liminary objections  to  an  election  petition 
was,  that  the  petitioner  had  been  guilty  of 
corrupt  practices  before,  during,  and  after 
the  election,  and  that,  by  the  effect  of  61 
V.  c.  14  and  63  &  64  V.  c.  12,  the  Dominion 
Franchise  Act  was  repealed  and  the  provi- 
sions of  the  Quebec  Elections  Act  regulating 
the  franchise  m  the  province  of  Quebec  sub- 
stituted therefdr,  so  as  thereby  to  deprive  the 
petitioner  of  a  right  to  vote  under  s.  272  of 
the  Quebec  Elections  Act,  59  V.  c.  9,  and 
being  so  deprived  of  a  vote,  that  he  had  no 
status  as  petitioner.  In  the  Election  Court, 
evidence  was  taken  on  issues  joined,  and  the 
Judge,  holding  that  no  corrupt  practice  upon 
the  part  of  the  petitioner  had  been  proved, 
dismissed  the  preliminary  objections.  On  ap- 
peal to  the  Supreme  Court  of  Canada : — Held, 
that,  as  corrupt  practices  had  not  been  proved, 
the  question  as  to  the  effect  of  the  statutes 
did  not  arise.  Per  Gwynne,  J. : — A  person 
properly  on  the  list  of  voters  for  an  elec- 
tion to  the  House  of  Commons  cannot  be  de- 
prived of  his  right  to  vote  at  such  election  by 
provincial  legislation.  In  re  Beauhamoi9 
Dominion  Election,  22  Occ.  N.  6,  31  S.  C.  R^ 
447. 

Statne  of  Petitioner  —  Voters*  List — 
Affidavit  —  Preliminary  Objection.] — -A  list 
appearing  on  its  face  to  be  an  in^irint  eman- 
ating from  the  Queen's  printer,  certified  by 
the  clerk  of  the  Crown  in  Chancery  to  be  a 
copy  of  the  voters'  list  used  at  an  election, 
and  upon  which  the  name  of  the  petitioner 
against  the  return  at  such  election  appeared 
as  a  person  having  a  right  to  vote  thereat, 
is  sufficient  proof  of  his  status.  The  jurat 
of  the  affidavit  accompanying  the  petition 
was  subscribed  "Grignon  &  Fortier,  Protono- 
taire  de  la  Cour  Sup^rieure  dans  et  pour  le 
District  de  Terrebonne :" — Held,  per  Gwynne, 
J.,  that  an  objection  to  the  irregularity  of  the 
subscription  to  the  jurat  did  not  constitute 
proper  matter  to  be  inquired  into  by  way  of 
preliminary  objection  to  the  petition.  In  re 
Two  Mountains  Dominion  Election — Ethier 
V.  Legault,  22  Occ.  N.  5,  31  S.  C.  R.  437. 

Btatna  of  Petitioner — Statement — Suffi- 
ciency— Defeated  candidate.  Re  Stormont 
Provincial  Election — McLaughlin  v.  McCart, 
1  O.  W.  R.  504. 

Btay  of  Proceedinga  Pending  Appeal 
on  Preliminary  Objections  —  Trial  — 
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Time — Extension,]  —  Preliininary  objections 
to  an  election  petition  filed  on  the  22nd  Feb- 
ruary, 1902,  were  dismissed  by  a  Judge  on 
the  24th  April,  and  an  appeal  was  taken  to 
the  ^Supreme  Court  ot  Canada.  On  the  31st 
May  the  Judge  ordered  that  the  trial  of  the 
petition  be  adjourned  to  the  thirtieth  juridi- 
cal day  after  the  judgment  of  the  Supreme 
Court  should  be  given,  and  the  same  was* 
given,  dismissing  tne  appeal,  on  the  ItKh  Oc- 
tober, making  the  17th  November  the  day 
fixed  for  the  trial  under  the  order  of  the  31st 
May.  On  the  14th  November  a  motion  was 
muoe  before  a  Judge,  on  behalf  of  the  mem- 
ber elect,  to  have  the  petition  declared  lapsed 
for  non-commencement  of  the  trial  within 
six  months  from  the  time  it  was  filed.  This  ; 
was  refused  on  the  litli  November,  but  tne 
Judge  held  that  the  trial  could  not  proceed 
on  that  day,  as  the  order  for  adjournment 
had  not  fixed  a  certain  time  and  place,  and, 
on  motion  by  the  petitioner,  ordered  that  it 
be  commenced  on  the  4th  December.  The 
trial  was  begun  on  that  day: — Held,  that 
the  effect  of  the  order  of  the  31st  May  was 
to  fix  the  17th  November  as  the  date  of  com- 
mencement of  the  trial;  that  the  time  be- 
tween the  31st  May  and  the  lOtb  October, 
when  the  judgment  of.  the  Supreme  Court  on 
the  premliminary  objections  was  given,  should 
not  be  counted  as  part  of  the  six  months 
within  which  the  trial  was  to  be  begun;  and 
that  the  4tii  December,  on  which  it  was  be- 
gun, was  therefore  witnin  the  six  months: — 
Held,  also,  that,  if  the  order  of  the  31st  May 
could  not  be  considered  as  fixing  a  day  for 
the  trial,  it  operated  as  a  stay  of  proceedings, 
and  the  order  of  the  17th  November  was  pro- 
per. In  re  8i.  James  Dominion  Election^ 
Brunei  v.  Bergeron,  23  Occ.  N.  147,  33  S. 
C.  R.  137. 

8«bstitiitine  Petitioner  —  Oroundt  for 
— Jurisdiction  of  Court — Time — Collusion,]  > 
— ^The  Court  has  no  power  in  a  proceeding 
under  the  Dominion  Controverted  Elections 
Act  to  substitute  a  new  petitioner  unless 
either  no  day  for  trial  has  been  fixed  within 
the  time  prescribed  by  statute  or  notice  of 
withdrawal  has  been  given  by  the  petitioner. 
And  where  a  petition  came  regularly  down 
for  trial  and  the  petitioner  stated  that  he 
had  no  evidence  to  offer,  an  application  of  a 
third  party  to  be  substituted  as  petitioner, 
upon  vague  charges,  made  on  information  and 
belief,  of  collusion  in  the  dropping  of  the 
petition,  which  were  contradicted,  and  of 
corrupt  practices,  was  refused;  and  the  peti- 
tion was  dismissed  with  costs.  In  re  South 
EsseoB  Dominion  Election — Tofflemire  v.  Allan, 
2  Elec.  Cas.  6. 

Ttme  for  Hearins — Legislature  in  Ses- 
sion —  Quebec  Controverted  Elections  Act,] 
— An  election  petition  under  the  Controverted 
Elections  Act  of  the  province  of  Quebec, 
must  be  brought  on  for  hearing  on  the  merits 
by  the  petitioner  within  four  months  follow- 
ing the  publication  of  the  notice  provided  for 
in  8.  213  of  the  Election  Act  of  Quebec,  18^, 
even  if  the  legislature  is  or  has  been  in 
session.  After  the  trial  is  commenced  the 
Court  should  adjourn  it  over  the  session  on 
the  request  simply  of  the  sitting  member. 
Reckon  v.  Gendron,  Q.  R.  27  S.  C.  163. 

Trial  —  Charges  and  expenses  of  steno- 
graphers.   Re  Ontario  Controverted  Elections 
Art,  2  O.  W.  R.  495. 
D— 39 


Trial  —  Expenses  of — Sheriff's  Pees — 
Crier's  Fees.] — A  sheriff  has  a  right  to  a  fee 
for  attendance  at  the  trial  of  a  c*ontroverted 
election  petition  only  if  his  presence  at  the 
triaf  has  been  required.  2.  The  fees  of  criers 
at  the  trial  of  election  petitions  will  be  taled. 
Bergeron  v.  Brunei,  5  Q.'P.  R.  433. 

Trial — Extension  of  Time — Appeal — Jur- 
isdiction.] — On  the  25th  May.  1901,  an  order 
was  made  by  Belauger,  J.,  for  the  trial  of 
the  petition  against  the  appellant's  return 
as  a  member  of  the  House  of  Commons  for 
Beauharnois,  thirty  days  after  judgment 
should  be  given  on  an  appeal  then  pending 
from  the  decision  on  preliminary  objections 
to  the  petition.  Such  judgment  was  given 
on  the  29th  October,  and  on  the  19th  No- 
vember, on  application  of  the  petitioner  for 
instructions,  another  order  was  made  by  the 
same  Judge  which  directed  that  judicial  days 
only  should  be  counted  in  computing  the 
thirty  days,  and  stating  that  such  was  the 
meaning  of  the  oi*der  of  the  25th  May,  and 
that  the  t>th  l>ecemlM>r  would  be  the  date  of 
trial.  On  the  petition  coming  on  for  trial 
on  the  6th  December,  the  appellant  moved 
for  peremption  on  the  ground  that  the  six 
months'  limitation  for  hearing  had  expired. 
The  motion  was  refused,  and  on  the  merits 
the  election  was  declared  void.  On  appeal 
to  the  Supreme  Court: — Held,  Davies,  J., 
dissenting,  that  an  appeal  would  not  lie  from 
the  order  of  the  19th  November;  that  the 
Judge  had  power  to  make  such  order^  and 
its  effect  was  to  extend  the  time  for  trial  to 
the  6th  December ;  and  that  the  order  for  per- 
emption was,  therefore,  rightly  refused.  In 
re  Beauharnois  Dominion  Election  —  Loy  v. 
Poirier,  22  Occ.  N.  193,  32  S.  C.  R.  HI. 

Trial — Production  of  Voters'  Lists — Cer- 
tified Copies — Costs.] — Since  the  Franchise 
Act,  1^8,  provides  that  the  voters'  lists  used 
at  an  election  of  a  member  of  the  House  of 
Commons  may  be  proved  by  the  production  of 
certified  copies,  it  is  unnecessary  to  procure 
the  attendance  of  the  clerk  of  the  Crown  in 
Chancery  from  Ottawa  to  produce  the  lists 
at  the  trial  of  an  election  petition,  and  the 
costs  occasioned  by  procuring  his  attendance 
will  not  be  allowed  to  the  successful  peti- 
tioner as  against  the  respondent,  but  instead 
thereof  only  what  the  certified  copies  of  the 
necessary  parts  of  the  lists,  if  procured,  would 
have  cost.  In  re  Lisgar  Dominion  Election, 
14  Mian.  L.  R.  268. 

Verification  —  l^ufficienoy  of  Affidavit,] 
-An  affidavit  which  alleges  that  the  allega- 


tions contained  in  an  election  petition  are 
true  "to  the  best  of  my  knowledge,"  is  not 
sufficient  to  satisfy  the  requirements  of  a  sta- 
tute which  provides  that  the  deponent  shall 
swear  "  that  he  has  n^nson  to  believe  and 
does  verilv  believe."  etc.  Lemieux  v.  Paquet, 
Q.  R.  27  S.  C.  150. 


V.  Recouxt. 

Appeal  —  Xoticr  of — Signature — Result 
of  Appeal — Mojoritu,] — The  notice  of  appeal 
from  the  decision  of  the  County  Court  Judge 
upon  a  recount  of  votes  under  s.  129  (1>  of 
the  Election  Act,  R.  S.  O.  Ift.97  c  9,  need  not 
be  signed  by  the  appellant  candidate  person- 
ally,  hut  itiay  ho  siiSmert  by  his  solicitor  or 
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AlternatlTe  Clmimm—Ruh  i.so'.J  —  A 
machiDe  isold  by  the  plaintiffs  wa»  burnt 
while  in  the  premises  of  the  defendant  rail- 
way company  at  the  place  for  its  delivery 
to  the  purchaser.  The  plaintiffs  brought  this 
action  against  the  railway  company  as  car- 
riers for  the  value  of  the  machine  and  in 
the  alternative  against  the  purchaser  for  the 
price : — Held,  that  this  could  not  be  done, 
the  i*elie£  claimed  against  the  railway  com- 
pany being  based  on  the  assumption  that  the 
title  to  the  machine  was  in  the  plaintiffs, 
and  that  against  the>  purchaser  on  the  assump- 
tion that  title  had  passed  to  him.  liui^ley  v. 
Waterloo  Manufacturing  Co.,  1  O.  L.  U. 
(KHi,  and  Kvans  v.  Jaffray.  1  ().  L.  K.  014, 
applied.  Chandler  and  .Uasucy^  Lhnitid,  v. 
drand  Trunk  R.  \\\  Co.,  23  Occ.  X.  172, 
lt>4,  5  O.  L.  K.  589. 

Applioation  to  Strike  Out — Matter  of 
Substance.]-^ An  objection  that  one  joined  as 
plaintiff  in  an  action  has  no  title  to  main- 
tain the  action,  is  matter  of  substance  which 
should  be  raised  on  the  pleadings  as  provided 
by  Rule  2oU,  and  is  not  a  proper  subjec't  for 
an  application  to  strike  out  parties  under 
Rule  185.  Mora  tiff  v.  Rose,  22  (.Kr.  N.  KW, 
3  O.  L.  R.  354. 

Auaigajee  of  Chose  in  Aetion — Trans- 
fer hefore  t^crvice  of  Process  in  Action  hy 
Assignor  —  Dilatory  Exception,] — A  party 
sue<i  upon  a  claim  which  w^as,  before  proivss 
in  action  serveil,  transferred  to  another,  ma.v 
ask,  by  dilatory  exception,  that  the  assignee 
be  added  as  plaintiff  to  the  actiou.  Houafn 
V.  Anderson,  7  Q.  P.  R.  170. 

As«ig:aee  of  Claim — Intervention.]  —  A 
judgment  ordering  a  plaintiff  to  add  the  as- 
signee of  the  claim  as  co-plaintiff,  is  not 
satisfied  if  the  said  assignee  merely  inter- 
venes to  protect  his  rights,  and  declares  that 
he  acquiesces  in  the  plaintiff's  conclusions, 
and  that  his  only  int^est  in  the  case  is  to 
have  any  sum  in  which  tlie  defendant  may 
be  condemned,  paid  to  him,  intervenant. 
Honan  v.   Anderson,  7  Q.   P.   R.  288. 

Cauae  of  Aetion — Exception  to  Form,] — 
Where  two  plaintiffs  complain  of  the  same 
grievances,  and  each  one  invokes  a  right  of 
action  proceeding  from  the  same  source,  and 
their  conclusions  are  to  the  same  effect,  the 
claims  may  be  joined  together  by  the  plain- 
tiffs, who  can  institute  them  only  as  a  sin- 
gle suit,  and  in  such  a  case  the  suit  will  not 
be  dismissed  upon  exception  to  form.  Plater 
Shoe  Co,  V.  Trudeau,  5  Q.  P.  R.  314. 

Canae  of  Action — Injuries  Received  in 
Same  Collision— Adding  Plaintiff.]— Hu\e  2()G 
is  to  be  read  in  connection  with  Rule  185. 
and  parties  to  an  action  who  might  have  been 
joined  under  the  latter  may  be  added  by  way 
of  amendment  under  the  former.  In  an  ac- 
tion against  a  street  railway  company  for 
damages  for  I'unning  an  electric  car  into  the 
plaintiff  and  his  horse  and  waggon  in  which 
his  son  was  seated  with  him,  who  was  also 
injured,  the  son  was  added  as  a  party  plain- 
tiff in  an  action  already  commenced  by  the 
father  alone.  TAddiard  v.  Toronto  R.  ir. 
Co.,  23  Occ.  N.  156,  5  O.  L.  R.  371,  2  O.  W. 
U.  145. 

Canaea  of  Action — Partnership  Account 
— Conspiracy.] — The  relief  soueht  airaiust  the 


defendant  J.  was  an  account  and  damage^ 
for  breach  of  a  partnership  agreement  be- 
tween him  and  the  plaintiff;  and  that  nought 
against  the  other  defendants  was  damages  for 
the  malicious  procuring  of  the  breach  by  the 
defendant  J.  and  for  conspiracy : — Held,  that, 
despite  the  form  of  pleading,  there  was  such 
unity  in  the  mattera  complained  of  as  be- 
tween all  parties  as  justified  the  retention 
of  the  co-defendants.  Kent  Coal  Explora- 
tion Co.  V.  Martin,  10  Times  L.  R.  480. 
81)ecially  referred  to.  Evans  v.  Jaffray,  21 
Occ.  N.  336,  1  O.  L.  R.  014. 

Cansea  of  JLotion.— Pleading  —  Lease  — 
Action  to  Set  Aside — Fraud  on  Creditors — 
Right  of  Assignee  for  Creditors — Termina- 
tion of.] — One  of  the  defendants  mortgaged 
land  to  the  i)laiutiff  bank,  an^  then  made  an 
assignment  under  R.  S.  O.  1807  c.  147,  to 
the  other  plaintiff  for  the  benefit  of  creditors. 
The  assignee  conveyed  to  the  bank  the  equity 
of  redemption  in  the  land.  This  actiou  was 
then  brought  to  have  a  lease  of  the  land 
made  bv  the  mortgagor  to  his  co-defendant 
declared  void.  The  bank  alleged  that  the 
lease,  though  dated  before  the  mortgage,  was 
not  made  until  after  it :  and  both  plain- 
tiffs alleged  that  the  lease  was  made  volun- 
tarily when  the  lessor  was,  to  the  knowledge 
of  the  lessee,  in  insolvent  circumstances,  and 
with  intent  to  defraud  creditors: — ^Held,  that 
the  right  to  relief  upon  the  latter  ground 
could  be  claimed  only  by  the  assignee  under 
8.  9  of  the  Act,  and  his  right  terminated  when 
he  so  dealt  with  the  estate  as  to  render  the 
relief  useless  to  it :  and  therefore  the  assignee 
was  improi)erly  joined  as  a  plaintiff.  Semble, 
that  the  pix)per  order  would  be  to  strike  out 
the  name  of  the  assignee  as  plaintiff  and  the 
claim  to  set  aside  the  lease  as  fraudulent 
against  creditors.  The  order  made  below, 
7  O.  L.  R.  613,  putting  the  plaintiffs  to  their 
election  as  to  which  claim  they  would  pro- 
ceed upon,  was.  however,  affirmed.  Bank  of 
Hamilton  v.  Anderson,  24  Occ.  N.  347,  8  O. 
L.  R.   153,  3  O.  W.  R.  301,  380,  709. 

Company  —  Action  by  shareholder  of, 
against  directors — Account  of  profits — Addi- 
tion of  company — Amendment.  Meyers  xr. 
Cain,  6  O.  W.  R.  834. 

Company — Action  to  enforce  contract  and 
for  breach  —  Addition  of  company  as  co- 
plaintiff — Company  not  in  existence  when 
contract  made — Princlp&l  of  cestui  que  trust 
—  Pleading — Amendment.  Cass  v.  McCut- 
cheon  (Man.),  1  W.  L.  R.  435. 

Contract  —  Undivided  Share  in  Mining 
Righ  t — Rescissio n — Parties  to  Con  tract.  ]  — A 
person  who  has  acquired  an  undivided  share 
in  a  mining  right,  has  no  right  of  action  to 
set  aside  the  contract  by  vurtue  of  which 
his  share  has  been  transferred  to  him,  with- 
out bringing  before  the  Court  all  the  parties 
to  the  contract.  Jeannotte  v.  Caron,  Q.  R. 
23  S.  C.  540. 

Contract    for    Bale    of    Land — Specific 

performance — Principal  and  agent — ^Damages. 
Lee  V,  BHtton,  4  O.  W.  R.  311. 

Connterclaim — Action  of  ejectment  — 
Counterclaim  for  declaration  of  title — ^Heir- 
at-law  of  deceased  owner — Administrator  — 
Pleading  —  Defences — Striking  out.  O'Con- 
nor V.  O'Connor,  5  O.  W.  R.  701,  751, 
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Deed  —  Rectification — Cancellation  —  /«- 
dependent  Claimt — Election,] — In  conBidering 
the  propriety  of  the  joinder  of  defendants, 
the  nature  of  the  action  and  of  the  relief 
asked  must  be  considered.  If  that  relief  is 
of  an  equitable  nature,  all  parties  must  be 
before  the  Gourt  whose  presence  is  necessary 
to  give  the  plaintiff  if  successful  the  full  mea- 
sure of  his  rights,  assuming  that  the  action 
'  is  not  multifarious.  On  the  other  hand,  the 
plaintiff  cannot  join  two  independent  claims 
merely  because  they  happen  to  relate  to  the 
same  subject  matter,  there  being  no  connec- 
tion otherwise  between  the  parties.  In  an 
action  claiming  as  against  one  defendant  recti- 
fication of  a  deed  and  as  against  the  other 
defendant  cancellation  as  a  cloud  on  the  plain- 
tiff's title  of  a  deed  from  a  third  person  to 
that  defendant  of  part  of  the  land  which,  as 
the  plaintiff  alleged,  should  have  been  in- 
cluded in  the  deed  of  which  rectification  was 
sought,  an  order  was  made  as  in  Chandler 
and  Massey  v.  Grand  Trunk  R.  W.  Co.,  5 
O.  L.  R.  589,  requiring  the  plaintiff  to  elect 
as  against  which  defendant  he  would  proceed. 
Andrei09  v.  Forsythe,  24  Occ.  N.  134,  7  O. 
L.  R.  188,  3  O.  W.  R.  307. 

Different  CauaeB  of  Aotion — Sale  of 
goods — Claim  for  price  —  Claim  for  loss. 
Chandler  and  Maasey  (Limited)  v.  Grand 
Trunk  R,  W,  Co.,  5  O.  L.  R.  589,  2  O.  W. 
R.  286,  407,  427,  1044. 

Distinet  Cau«e8  of  Aotioii, — Husband 
and  wife — Wages  of  wife — Money  expended 
by  husband.  Pask  v.  Kinsetla,  2  O.  W.  R. 
824. 

Distinot  CaneeB  of  Aetlon — ^Personal 
injuries — Collision.  Liddiard  v.  Toronto  R. 
W.  Co,,  5  O.  L.  R.  371.  2  O.  W.  R.  145. 

Ezoeption  for  want  of — Time  for  Pre- 
sentation,}— A  dilatory  exception,  based  upon 
the  fact  that  all  ihe  parties  interested  and 
whose  presence  is  necessary  are  not  before 
the  Court,  must  be  presented  within  three 
days  after  a  judgment  maintaining  an  ex- 
ception to  the  form,  and  dismissing  the  action 
as  to  one  of  the  defendants,  saving  recourse. 
Souey  V.  Industrial  Printing  Co,,  5  Q.  P.  R. 
121. 

Foreign  Unlni^orporated  Aaaooiation 

— Money  of  Union— Judgment  Against  Mem- 
bers of  Unincorporated  Association  in  Repre- 
sentative Action — Trust,] — Action  against  an 
association.  Certain  members  were  author- 
ized by  the  Court  to  defend  the  action  on  be- 
half of  themselves  and  all  other  members: — 
Held,  1.  That  the  association  was  not  a  cor- 
poration, individual,  partnership,  nor  a  quasi- 
corporate  body.  2.  That  its  members  could 
not  be  sued  by  their  adopted  name.  Certain 
costs  were  ordered  to  be  paid  by  defendant 
members.  The  plaintiffs  sought  to  garnishee 
a  certain  account  at  the  Dominion  Bank, 
headed  "  Amalgamated  Sheet  Metal  Workers* 
Union,  No.  30  " : — Held,  could  not  be  gar- 
nished, as  order  that  the  defendants  shall 
pay  money,  without  more,  cannot  be  enforced 
against  the  property  of  any  one  except  the 
defendants  themselves.  Metallic  Roofing  Co, 
of  Canada  v.  Local  Union,  No,  30^  Amal- 
gamated Sheet  Metal  Workers*  International 
Association,  1  O.  W.  R.  573,  044,  2  O.  W.  R. 
183,  2eG,  810,  844,  5  O.  W.  R.  95.  709,  6  O. 
W.  R.  41,  283,  5  O.  L.  R.  424.  9  O.  L.  R. 
171,  10  O.  L.  R.  108. 


Former  r  O'wners — Action  to  Fix  Bound- 
aries— Motion  to  Add  Defendants.]  —  The 
defendants,  before  pleading,  appli^  for  an 
order  that  the  plaintiff  join  Several  owners  far- 
ther back,  alleging  that  the  boundaries  of  the 
lands  adjoining  could  not  be'^fiid  out  unless 
chat  be  done,  and  asked  for  a  stay  of  proceed- 
ings meanwhile : — Held,  that  the  motion  could 
not  now  be  granted ;  that  the  Court  could 
not  now  compel  the  plaintiff  to  go  to  the 
expense  of  joining  these  owners.  The  de- 
fendants themselves  could,  at  their  own  risk, 
summon  them,  if  they  thought  proper.  Des- 
rivieres  v.  Richardson,  Q.  R.  26  S.  C.  128. 

Fraudulent  ConTejance — Action  to  set 
aside  —  Grantor  —  Partnership— -Motion  to 
strike  out  name  of  defendant — Claim  of  some 
plaintiffs,  but  not  of  all — Costs.  Turner  v. 
Van  Meter  (N.W.T.),  2  W.  L.  R.  257. 

Grantor  and  Grantee — Declaration  of 
Ownership  of  Property — Claim  for  Value.] — 
A  plaintiff  who  asks  to  be  declared  owner  of 
part  of  a  certain  property  cannot,  in  the  same 
action  ask  as  a  subsidiary  remedy,  that  the 
defendant's  auteur  be  ordered  to  pay  him 
the  value  of  that  property.  Poirier  v.  City 
of  Montreal,  7  Q.  P.  R,  246. 

Indorsers  of  Promissory  Notes  Sned 

on — ^legation  of  payment — ^Third  party  pro- 
cedure. Canadian  Bank  of  Commerce  v. 
Butler   (Y.T.),  1  W.  L.  R.  173. 

Joint  or  Several  Liability — Causes  of 
action — Separate  torts — Election.  Qrandin  v. 
New  Ontario  S.  S.  Co,  and  Canadian  Northern 
R,  W,  Co.,  6  O.  W.  R.  521,  553. 

Mnnioipal  Corporation — Causes  of  ac- 
tion —  Municipal  Act,  s.  609  —  Rule  186. 
Baines  v.  City  of  Woodstock,  6  O.  W.  R.  601, 
10  O.  L.  R.  694. 

Mntnal  Aid  Soeietiee — Action  by  Local 
Court  of  Foreign  Society — Exception  to  the 
Form.] — A  local  Court  of  a  foreign  mutual 
aid  society,  cannot,  at  least  if  it  has  not 
complied  with  the  requirements  of  the  provin- 
cial Act  governing  such  societies,  bring  an 
action  in  its  own  name,  and  such  an  action 
will  be  dismissed  on  exception  to  the  form, 
but  without  costs  against  the  plaintiff  society, 
considered  as  non-existent.  Court  St.  Charles 
No.  161  of  the  Order  of  Catholic  Foresters  v. 
Gibeault,  7  Q.  P.  R.  95. 

Neeligenoe — Personal  injuries — Separate 
causes  of  action  —  Breach  of  contract  to 
carry  safely — Railway  company — ^Breach  of 
statutory  duty.  Oeiger  v.  Grand  Trunk  R. 
ir.  Co.,  4  O.  W.  R.  152. 

Negligence  —  Death  of  Plaintiff^s  Hus- 
band— Children  of  Deceased — Stay  of  Proceed- 
ings.]— In  an  action  by  a  widow  for  damages- 
caused  by  the  death  of  her  husband  through 
the  negligence  of  the  defendants,  the  defend- 
ants cannot  ask  that  the  proceedings  be  sus- 
pended until  the  children  of  the  deceased  have 
been  made  parties  to  the  suit.  Thomson  v. 
Singer  Manufacturing  Co.,  6  Q.  P.  R.  358. 

Nullity  of  Aetion — Dilatory  Exception.] 
— The  default  of  a  plaintiff  to  bring  before 
the  Court  a  person  who  is  a  necessary  party 
to  the  action  does  not  render  the  action  void 
as  a  matter  of  law,  and  silch  default  should 
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be  invoked  by  a  dilatory  exception,  and  not 
by  way  of  exception  to  the  form.  UcXallu 
V.  Pr^toniaine,  Q.  .R  11  K.  B.  370: 


»♦ 


Orerflow  of  Water  —  Damage  by  - 
Separate  Causes  of  Action  —  **  Comhined 
Acts  of  Defendants  —  Election  or  Amend- 
ment i^  —  Different  defendants  cannot  be 
brought  before  the  Court  in  the  same  action 
where  the  real  causes  of  action  that  exist 
against  them  are  separate.  In  this  case  the 
plaintiff  sued  for  the  obstruction  of  a  water- 
course which  passed  through  her  property, 
causing  it  to  be  overflowed.  The  town  cor- 
poration were  charged  by  the  plaintiff  with 
having  increased  the  volume  of  water,  while 
also  obstructing  the  watercourse.  The  defend- 
ant Webb  was  charged  with  having  obstructed 
the  watercourse  where  it  passed  through  his 
land.  And  it  was  charged  that  the  natural 
effect  of  the  combined  acts  of  the  defendants 
'  was  to  cause  the  watercourse  to  become 
obstructed  and  to  overflow  the  plaintiflTs  land. 
Hut  It  was  not  alleged  that  these  acta  were 
Clone  in  concert,  or  that  the  defendants  were 
jointly  concerned  in  their  commission : — Held, 
that  the  plaintiff  must  elect  against  which  of 
the  two  defendants  she  would  continue  the 
nction,  or  amend  by  setting  up  a  joint  cause 
of  action.  Hinds  v.  Town  of  Barrie,  24  Occ. 
N.  4,  6  O.  L.  R.  656,  2  O.  W.  R.  995. 

Partnership — Persons  interested — Mining 
ventures — Cautioner.  McLeod  v.  Dawson,  u 
<>.  W.  R.  487. 

Prinoipal  and  Aceat  —  Action  for 
Breach  of  Contract  —  Alternative  Claim  — 
Pleading,] — In  an  action  for  breach  of  con- 
tract the  plaintiff  may  join  as  defendants 
both  the  agent  through  whom  the  contract 
was  made  and  his  undisclosed  principal, 
claiming  alternatively  against  one  or  the 
other;  the  statement  of  claim  in  such  case 
should  read  "  the  claims  alternatively  against 
one  or  other  of  the  defendants/*  rather  than 
"  the  plaintiff  claims  damages :"  and,  when 
the  contract  is  in  writing,  the  plea  of  a  de- 
fendant, that,  if  any  agreement  was  entered 
into  between  the  plaintiff  and  defendant,  it 
was  entered  into  by  such  defendant  as  agent 
of  the  other  defendant,  and  not  on  his  own 
account,  and  that,  at  the  time,  the  plaintiff 
knew  he  was  so  acting,  is  sufficiently  pleaded, 
there  being  nothing  to  prevent  the  inference 
that  the  fact  set  forth  in  such  allegation 
appeared  on  the  face  of  the  correspondence 
forming  the  contract.  Hart  v.  Bissett,  37  N. 
S  .Reps.  320. 

Prinoipal  and  Aaent — Bailiff — Conver- 
sion— Counterclaim  —  Judicature  Ordinance. ] 
,  — In  an  action  of  conversion  against  a  bailiff, 
nn  application  under  s.  45,  J.  O.  1893,  by 
the  bailiff's  principal  to  be  added  as  a  de- 
fendant, on  the  grounds  that  the  bailiff  was 
entitled  to  be  indemnified,  and  the  principal 
was  entitled  to  set  up,  by  way  of  counter- 
-claims, certain  claims  against  the  plaintiff  not 
arising  out  of  the  conversion  complained  of, 
was  refused.  The  plaintiff  brought  an  action 
against  the  defendant  for  conversion  of  cer- 
tain household  furniture.  The  defendant 
applied  to  add  or  substitute,  as  a  defendant, 
one  O.,  on  whose  behalf  he  had,  as  bailiff, 
seized  and  sold  the  goods  in  question,  alleging, 
(1)  that  O.  had  agreed  to  indemni^  him 
against  the  seizure,  and  (2)  that  O.  desired 
to  be  added  or  substituted  as  defendant  for 


I  the  purpose  of  counterclaiming  against  the 
I  plaintiff  certain  claims,  none  of  which  ap- 
peared to  arise  out  of  the  subject  matter  of 
the  action :  —  Held,  that  the  Court  had  no 
jurisdiction  to  substitute  or  add  O.  as  a  de- 
fendant, as  it  was  not  necessary  for  the  deter- 
mination of  the  question  in  dispute,  he  being 
only  indirectly  interested  in  the  result,  and 
could  be  brought  in  by  the  defendant  as  a 
third  party ;  and  that  he  could  not  be  added 
for  the  purpose  of  setting  up  a  counter- 
claim which  did  not  arise  out  of,  and  was  not 
involved  in,  the  subject  matter  of  the  action. 
Randall  v.  Robertson,  2  Terr.  L.  R.  332. 

Prinoipal  and  Agent — Order  16 ^  Rules 
4f  6\] — Action  against  an  agent  and  his  un- 
disclosed principal  for  damages  for  breach  of 
contract.  In  the  defences  a  point  of  law 
was  raised  that  it  was  not  competent  to  the 
plaintiff  to  join  both  in  the  same  action: — 
Held,  that  under  the  old  practice  it  was 
competent  to  the  plaintiff  to  sue  the  agent 
in  one  action  and  the  principal  in  another, 
but  his  remedy  was  limited  to  a  judgment  in 
one  action.  Having  regard  to  these  prin- 
ciples, Oruer  16,  Rules  4  and  6.  are  wide 
enough  to  admit  of  the  action  being  brought 
against  both.  The  claim  is  not  in  the  alterna- 
tive. The  plaintiff  cannot  recover  against 
both,  and  must  make  his  election  before  judg- 
ment. Honduras  R.  W.  Co.  v.  Tucker,  L.  R. 
2  Ex.  305,  and  Thompson  v.  London  County 
Council,  [18J)9]  1  Q.  B.  845,  referred  to. 
Hart  V.  Bissctt,  23  Occ.  N,  335. 

ReooTery   of   Moneys    Paid   by    Mis- 
take.] —  M.  brought  three  separate  actions 
against   three   insurance   companies  on   three 
policies  of  insurance,  two  on  the  hull  of  de- 
fendant's   vessel,    and    the   third   on    freight. 
The  three  actions  were  tried  together  before 
a  jury,  but  were  not  consolidated.     Upon  the 
findings  of  the  jury  judgment  was  entered  for 
the  plaintiff  in  each  action  separately  with 
costs.     The  defendants  moved  in  each  action 
for  a  new  trial,  and  these  motions  were  dis- 
missed, separate  orders  being  issued.     The  de- 
fendants appealed  in  each  action  to  the  Su- 
preme Court  of  Canada ;  and  the  three  appeals 
were  all  heard  together,  but  not  consolidated. 
The  appeals  were  allowed  on  payment  by  the 
defendants  of  the  costs  of  the  former  trial 
within    thirty    days    after    taxation.      There 
being  some  uncertainty  as  to  the  exact  terms 
of    this    judgment,    the   defendants   paid    the 
plaintiff's  solicitors,  under  protest,  the  amount 
which  the  latter  considered   was  payable  to 
them  as  costs  under  such  judgment,  the  de- 
fendants reserving  the  right  to  require  repay- 
ment of  any  part  of  the  amount  paid.     In 
an  action  on  behalf  of  the  three  companies 
jointly  to  recover  part  of  the  money  paid  as 
having  been  paid  by  mistake :— 'Held,  that  the 
claims  made  against  the  three  companies  and 
their  supposed  liability  being  several,  and  the 
money  to  pay  the  costs  having  been  contri- 
buted  severally,   the  implied  promise  to  pay 
back  was  several,  and  the  title  to  the  moneys 
was   several,    and    therefore    the    companies 
could  not  be  joined  as  plaintiffs  in  one  action : 
but  they  should  have  leave,  on  terms,  to  amend 
by   striking   out   two   of  the   companies   and 
leave  to  tax  the  costs  of  the  trial  severally 
against  each  company.  Insurance  Company  of 
7<orth  America  v.  Borden,  34  N.  S.  Reps.  47. 

Hiej^leTiMk— Equitable  Title — Btriking  Out 
Name  of  Joint  Plaintiff,] — In  an  action  of 
replevin,  the  property  replevied  consisted  of 
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two  land  scrips  which  had  been  issued  to  the 
defendant  B.,  and  which  it  was  alleged  she 
had  sold  to  McM.  and  allowed  him  to  get 
Ijossession  of,  having  given  him  a  written  con- 
tract assigning  them  to  him,  but  which  scrips, 
it  was  alleged,  she  or  Jier  husband  and  a  co- 
defendant  afterwards  wrongfully  seized  and 
kept.  It  was  alleged  that  McM.  sold  the 
scrips  to  one  EL,  but  did  not  assign  to  him 
the  contract  with  B.,  and  that  H.  sold  the 
scrips  to  the  plaintiff  W.  The  action  was 
brought  by  W.  and  McM.  On  his  examina- 
tion for  discovery  McM.  stated  that  his  sole 
interest  in  the  scrips  when  the  action  was 
brought  was  to  see  that  W.  got  them  and  to 
protect  himself  against  claims  by  U.  or  W. 
if  the  scrips  should  not  be  located.  The  de- 
fendants moved  to  strike  out  McM.'s  name  on 
the  ground  that  the  above  shewed  that  he  had 
no  interest  in  the  subject  matter  of  the  action, 
and  claimed  no  property  in  the  scrips : — Held, 
that  as  between  McM.  and  B.,  McM.  had 
probably  the  legal  title  to  the  scrips.  If 
so,  he  was  properly  joined  as  a  plaintiff.  Ift 
however,  his  interest  was  equitable  only,  then 
Carter  v.  Long,  26  S.  C.  R.  430,  seemed  to 
be  an  authority  that  replevin  can  be  brought 
on  an  equitable  title,  ^yright  v.  Battley,  24 
Occ.  N.  278. 

Representatives  of  Insured  —  Action 
against  Assignee  of  Life  Insurance  Policy — 
Cancellation.] — ^The  cessionnaire  of  an  insur- 
ance policy,  sued  for  cancellation  thereof,  can- 
not ask,  by  dilatory  exception,  that  the  heirs 
atkd  representatives  of  the  party  on  whose  life 
and  in  whose  favour  the  policy  issued,  should 
be  called  in  *  to  defend  the  action.  .North 
Ameriiian  Life  Assurance  Co.  v.  Lamothe,  7 
Q.  P.  R.  150. 

Separate  Canses  of  Action  —  Damage 
by  overflow  of  watercourse  - —  "  Combined  " 
acts  of  defendants — Election  or  amendment. 
Hinds  V.  Town  of  Barrie,  1  O.  W.  R.  775,  2 
O.  W.  R.  995. 

**  Series  of  Transactions  **  —  Common 
Motive.] — The  allegation  that  the  defendants 
have  been  actuated  by  the  same  motive  in 
each  of  a  number  of  similar  transactions 
between  them  and  distinct  plaintiffs  is  not 
sufficient  to  constitute  the  transactions  a 
*'  series ''  within  the  meaning  of  I'on.  Rule 
185,  so  as  to  enable  the  plaintiffs  to  join  in 
one  action.  Order  of  Master  in  Chambers,  3 
O.  W.  R.  621,  affirmed.  Mason  v.  Grand 
Trunk  R.  W.  Co.,  24  Occ.  N.  325,  8  O.  L. 
R.  28,  3  O.  W.  R.  621.  810. 

SoTeral  Plaintiffs  —  Distinct  causes  of 
action— Joinder  —  Election  —  Life  insurance 
policies.  Honsinger  y.  Mutual  Reserve  Life 
Ins.  Co.,  5  O.  W.  R.  528. 

Several  Torts — Penalties-Company  and 
Agent — Election.]  —  Claims  against  two  or 
more  defendants  in  respect  of  their  liability 
for  several  torts  cannot  be  joined  in  the  same 
action.  Where,  therefore,  an  action  was 
brought  against  an  extra-provincial  company 
for  penalties  for  carrying  on  business  in  On- 
tario without  a  license,  and  against  an  in- 
dividual for  penalties  for  carrying  on  the 
company's  bcMsiness  in  Ontario  during  the 
same  period  as  its  agent,  the  plaintiffs  were 
ordered  to  elect  as  against  which  defendant 
they  would  proceed  and  the  action  was  dis- 
missed with  costs  as  against  the  other. 
Appleton  v.  Fuller,  24  Occ.  N.  25,  6  O.  Ij. 
R.  683.  2  O.  W.  R.  1083. 


Shareholder  in  Company  —  Action 
against  company  —  Estoppel  —  Conduct  as 
director — Refusal  to  add  another  shareholder. 
iStickney  v.  Buckel,  6  O.  W.  R.  469,  522. 


Slander — Several  causes  of  action. 
Evoy  V.   Wright,  3  O.  W.  R.  428. 


Mc- 


Tax  Sale  —  Joint  Wrong-doers,]  —  In  an 
action  to  set  aside  a  tax  sale  deed  obtained  by 
the  defendant  T.  and  for  an  account  and 
damages  against  the  defendant  municipality, 
the  tax  sale  was  impeached  on  the  grounds, 
amongst  others,  that  there  were  no  taxes  due, 
that  there  was  no  proper  assessor's  roll  or 
collector's  roll,  and  tiiat  the  provisions  of  the 
Municipal  Clauses  Act  respecting  tax  sales 
had  not  been  observed : — Held,  theit  the  muni- 
cipality were  not  improperly  joined  as  parties 
defendant.  Lasher  v.  Tretheway.  24  Occ.  N. 
260,  10  B.  C.  R.  438. 

Trustee     and     Cestui     qne     Trust  — 

Amendment — Fraudulent  Conveyance — Estop- 
pel.]— In  an  action  brought  against  a  husband 
alone  for  the  sale  of  land  vested  in  his  wife  by 
an  unregistered  deed,  and  which  the  plaintiff 
contended  was  bound  by  a  registered  certifi- 
cate of  judgment  against  the  defendant,  the 
plaintiff  applied,  after  the  case  had  been  set 
down  for  trial,  for  leave  to  amend  his  state- 
ment of  claim  by  adding  the  wife  as  a  party 
defendant,  and  by  alleging  that  the  land  in 
question  was  the  defendant's  property,  and 
had  been  mortgaged  by  him  with  other  lands 
to  a  bank ;  that,  after  the  bank  had  com- 
menced an  action  for  foreclosure  of  the  mort- 
gage, it  was  agreed  between  it  and  the  de- 
fendant that  the  bank  should  take  a  final  order 
apparently  foreclosing  the  defendant's  title 
to  all  of  the  mortgaged  lands,  but  should 
accept  in  actual  satisfaction  of  its  claim  the 
mortgaged  lands  other  than  the  parcel  in 
question,  and  should  hold  the  latter  for  the 
defendant;  that  such  agreement  was  carried 
out;  and  that,  after  getting  such  final  order, 
the  bank,  at  tne  defendant's  request,  conveyed 
the  parcel  in  question  to  the  defendant's  wife, 
who  gave  no  consideration  for  it,  but  received 
and  had  always  since  held  it  solely  as  a 
trustee  for  the  defendant.  When  he  began 
the  action  the  plaintiff  had  knowledge  of  the 
facts  thus  sought  to  be  set  up  by  amendment : 
— Held,  that  leave  to  amend  as  asked  should 
be  granted*  on  payment  of  costs,  and  that 
both  husband  and  wife  would  be  proper  par- 
ties to  such  an  action,  notwithstanding  that 
the  defendant  in  his  statement  of  defence  had 
denied  that  he  had  any  interest  in  the  land. 
Such  denial  could  not  afterwards  be  set  up 
as  an  estoppel  against  him  in  favour  of  his 
wife,  or  even  in  favour  of  the  plaintiff,  but 
would  only  be  evidence  that  at  one  time,  and 
for  certain  purposes,  he  had  repudiated  having 
any  such  interest.  Bank  of  Montreal  v. 
Black,  9  Man.  L.  R.  439,  distinguished.  Shiels 
V.  Adamson,  24  Occ.  N.  158. 

Will — Action  to  Set  Aside — Heirs — Execu- 
tor—  Pleading  —  Exception.]  —  A  plaintiff 
alleging  nullity  of  a  will  is  not  obliged  to 
make  all  the  heirs  parties,  but,  when  indivi- 
sible debts  or  rights  are  in  question,  the  party 
served  may,  by  a  declinatory  exception,  stay 
the  suit  until  all  the  heirs  have  been  brought 
before  the  Oonrt.  2.  An  executor  sued  for 
retaining  the  property  of  the  estate  after  his 
functions  have  ceased,  cannot,  by  exception 
to  the  form,  demand  a  dismissal  of  an  action 
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which  has  beeu  brought  against  him  person- 
ally.    Coleman  v.  ^'fcrew*,  Q.  R.  25  S.  C.  44. 

Will  —  Setting  aside  —  Establishment  of 
earlier  will — Beneficiaries — Inconvenience  — 
Jurisdiction.  McDonald  v.  I'ark%  2  O.  W.  K. 
455,  4o^,  812,  972. 


111.  Third  Parties. 

Aotion  to  Set  Aside — Tax  sale — Claim 
by  purchaser  to  relief  over  against  munici- 
pality. Farmers'  Loan  and  Jiia rings  Co,  v. 
Hkkey,  1  O.  W.  K.  G9.j. 

Canoellation  of  Lease — Premises  Unin- 
habitable —  J.c(ton  again  at  Tenant  —  Making 
Landlord  Party  en  Garuntie.] — Where  the 
lessee  is  sued  by  his  sub-tenant  for  cancella- 
tion of  the  lease,  on  the  ground  that  the  pre- 
mises have  become  uninhabitable  through  fire, 
and  the  lessor  is  bound  to  repair  and  recon- 
struct the  premises,  the  lessee  has  the  right 
to  call  in  the  lessor  in  warranty.  Imperial 
Button  Works  Limited  v.  Montreal  Watch 
Case  Co.,  7  Q.  P.  R.  217. 

Company  —  Directors  —  Partnership  — 
Illegal  payment  —  Setting  aside  third  party 
notice.     Wade  v.  Pakenham,  2  O.  W.  R.  118^. 

Gompaaj  —  Officer  of.]  —  In  an  action 
against  a  company  for  a  declaration  that  the 
plaintiff  was  the  owner  of  certain  shares  in 
the  company,  the  company  applied  to  have 
its  president  added  as  a  third  party,  on  the 
ground  that  he  was  the  real  defendant  and 
was  responsible  for  the  action : — Held,  that 
the  defendant's  remedy  was  by  third  party 
notice.  Henley  v.  Reco  Mining  and  Milling 
To.,  7  B.  C.  R.  449. 

Cross-demand — Principal  Dema n d — Con- 
tract,]— When  a  cross-demand  arises  from  the 
same  cause  as  the  principal  demand,  the  cross- 
plaintiff  may  have  the  proceedings  stayed  for 
sufficient  time  to  bring  before  the  Court  a 
third  person  who  was  a  party  to  the  contract 
upon  which  the  principal  demand  is  based. 
Larue  v.  Oerth,  5  Q.  P.  R.  322. 

Def  eotiTe  Constmotion  of  Bnilding — 

Builders — Privity,]  —  A  defendant  sued  for 
damages  for  injury  to  the  plaintiff  by  reason 
of  the  defective  construction  of  a  roof,  may 
bring  in  as  third  parties  en  garantie  the  per- 
sons whom  he  has  employed  to  construct  the 
roof  and  who  have  done  it  badly.  2.  An  in- 
scription in  law  by  the  third  parties  brought 
in,  alleging  want  of  privity,  will,  in  these 
circumstances,  be  dismissed  with  costs. 
Dagenais  v.  Caron,  5  Q.  P.  R.  42, 

Defendant  en  Garantie — Right  to  Ap- 
peal from  Principal  Judgment.] — ^A  defendant 
en  garantie.  in  the  case  of  a  formal  guaranty, 
may  appeal  from  the  judgment  in  the  prin- 
cipal action,  although  he  has  refused,  in  the 
first  instance,  to  make  common  cause  with 
the  principal  defendant.  Desjardins  v. 
Robert,  Q.  R.  1  Q.  B.  286,  followed.  Bangui 
J acqucs-C artier  v.  Oauthier,  Q.  R.  10  K.  B. 
243. 

Delay — Discharge  of  order — Costs.  Louth 
V.  Riley,  6  O.  W*.  R.  700. 


Garantie — Right  of  Defendant  en  Oarantie 
to   Intervene — Judgment    by   Default   against 


Him — Right  of  Plaintiff  to  Enforce — Right  of 
Principal  Defendant,] — Although  ordeied  to 
intervene  and  take  up  the  defence  of  the  action 
in  the  place  of  the  defendant  in  the  principal 
action,  a  defendant  **  en  garantie  *'  is  not 
obliged  to  do  so.  Thei£  is  no  privity  between 
the  plaintiff  and  the  defendant  en  garantie 
ordered  to  take  up  the  defence  of  the  principal 
defendant,  and  who  has  neither  appeared  nor 
pleaded  in  the  principal  action,  and  therefore 
the  principal  plaintiff  cannot  proceed  against 
him.  The  principal  defendant  may  require 
that  the  defendant  **en  garantie,"  ordered  to 
take  up  his  defence  in  the  principal  action, 
and  who  has  not  intervened,  indemni^  him 
from  the  judgment  rendered  against  him  in 
favour  of  the  principal  plaintiff.  Andrews  y. 
Larocquc,  Q.  R.  27  S.  C  107. 

Garantie — Pleading — Defence.]  —  A  third 
party  brought  in  by  the  defendant  en  garantie 
may  take  part  in  the  principal  action  and  do 
what  is  necessary  for  the  preservation  of  his 
rights,  but  he  cannot,  after  the  defendant  has 
appeared  and  pleaded  in  the  action,  file  a  de- 
fence absolutely  identical  with  that  filed  by 
the  defendant.  Dryden  v.  Yuile,  Q.  R.  24  8. 
C.  315,  6  Q.  P.  R.  58. 

Indenutity  —  Directions  —  Order  allowing 
Notice — Appeal.] — ^In  an  action  to  recover 
damages  for  the  death  of  an  employ^  of  the 
defendants,  who  was  killed  at  a  crossing  of 
the  defendants'  railway  with  another  railway, 
the  defendants  obtained  an  ex  parte  order 
allowing  them  to  serve  a  third  party  notice 
upon  the  other  railway  company,  claiming  in- 
demnity under  an  agreement  whereby  the 
latter  company  were  allowed  to  put  in  the 
crossing  at  the  point  where  the  accident  hap- 
pened, upon  their  indemnifying  the  defendant!* 
against  any  claim  for  damages  arising  dorins 
the  progress  of  the  work.  The  defendants 
asserte<l  and  the  other  company  denied  that 
the  accident  in  question  happened  daring  the 
progress  of  the  work:  —  Held,  that  it  was 
desirable  that  the  question  as  to  the  defend- 
ants' liability  to  the  plaintiff  should  be  estab- 
lished in  such  a  way  as  to  be  binding  upon  the 
third  parties,  although  all  the  matters  in 
dispute  between  the  defendants  and  the  third 
parties  could  not  be  determined  in  the  action. 
Baxter  v.  France  (No.  2),  [1895]  1  Q.  B. 
591,  distinguished.  BV>rm  of  order  giving 
directions  as  to  the  trial  and  questions  of 
costs  in  such  a  case  settled.  Semble,  referring 
to  Baxter  v.  tVance,  [1895]  1  Q.  B.  455,  458. 
that  it  was  the  duty  of  the  third  parties,  if 
they  objected  to  being  added,  to  appeal  within 
due  time  against  the  order  allowing  the  notice 
to  be  served  upon  them.  Holden  y.  Grand 
Trunk  R.  M\  Co.,  21  Occ.  N.  533,  2  O.  L.  R. 
421. 

Indemnity  or  Relief  Orer  —  Sale  of 
goods — Warranty.  Oshawa  Canning  Co,  v. 
Dominion  Syndicate,  2  O.  W.  R.  221,  315. 

Indenutity — Trespassers  —  Tort-feasort,] 
— The  defendant  entered  into  a  contract  with 
one  Prince  to  cut  timber  on  the  property  of 
the  latter  within  certain  defined  boundaries. 
The  defendant  cut  the  timber,  but  it  appeared 
that  the  title  to  the  locus  was  in  the  plain- 
tiff, who  brought  an  action  of  trespass  against 
the  defendant.  The  defendant  obtained  leave 
to  serve  Prince  with  a  third  party  notice,  and 
upon  application  for  directions,  which  was 
opposed  by  Prince: — ^Held,  that  the  applica- 
tion must  prevail ;  the  rule  that  vnrong-doers 
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cannot  have  redrees  or  contribution  againjst 
each  other  is  confined  to  cases  where  the  per- 
son seeising  redress  must  be  presumed  to  haive 
known  that  he  was  doing  an  illegal  act.  Weir 
V.  Bl<A9,  21  Oca  N.  481. 

lademnity — Trial  of  issues — Discovery  — 
Directions.  De»eranto  Iron  Co.  v.  Rathbun 
Co.,  2  O.  W.  a.  414  418. 

Notioe  —  Service  Out  of  Jurisdiction  — 
Partners — Amendment  —  Irregular  Affidavit »'\ 
— After  service  of  the  writ  the  defendant 
applied  for  and  obtained  under  Kule  00  (J. 
O.  1898),  leave  to  issue  and  serve  ex  juris  a 
third  party  notice  on  a  partnership  carrying 
CO  business  without  and  not  within  the  Terri- 
tories. The  notice  was  directed  to  them  un- 
diM  the  partnership  name,  and  not  to  the 
several  partners  as  individuals,  and  was  served 
upon  an  officer  of  the  partnership,  and  not 
upon  any  of  the  partners  individually ; — Held, 
that  the  order  giving  leave  to  issue  the  third 
party  notice  to  a  firm  not  carrying  on  busi- 
ness within  the  jurisdiction,  in  the  firm's 
name,  was  not  authorized  under  Rule  60;  (2) 
that  such  a  notice  must  be  personally  sensed 
upon  the  members  of  the  firm,  where  the  firm 
does  not  carry  on  business  within  the  juris- 
diction. .Amendment  of  the  proceedings  was 
aJlowe'i.  An  affidavit  incorrectly  intituled 
was,  under  the  authority  of  Rule  306  (1898), 
J.  O.,  received  and  filed.  Imperial  Bank  of 
Canada  v.  hull,  20  Occ.  N.  291,  4  Terr.  L.  R. 
331. 

Notioe  —  Time  —  Enlarging  —  Rules  iiOd^ 
S5S.^ — ^In  an  action  for  damages  for  trespasses 
to  land  and  cutting  down  and  removing  tim- 
ber and  wood,  the  defendants  in  their  state- 
ments of  defence  justified  the  acts  complained 
of  under  agreements  which  they  alleged 
authorized  those  acts,  and  to  which  the  plain- 
tiff's rights  in  the  land  were  subject.  The  de- 
fendants served  notice  upon  third  parties 
claiming  indemnity  or  relief  over  in  respect 
of  all  liability  which  the  defendants  might  be 
under  to  the  plaintiff  by  reason  of  acts  done 
by  them  on  th6  faith  of  representations  made 
by  the  third  parties,  who  had  sold  to  the  de- 
fendants the  standing  timber  on  the  land  and 
the  right  to  remove  it,  representing  that  they 
had  acquired  title  from  the  owners  under 
whom  the  plaintiff  derived  his  title: — ^Held, 
that  the  third  party  notice  was  served  too  late 
(Rule  200),  having  been  served  not  only  after 
the  time  for  the  delivery  of  the  defence,  but 
after  the  pleadings  were  closed  and  the  action 
entered  for  trial;  and,  under  the  circum- 
stances, the  time  should  not  be  enlarged  by 
virtue  of  the  provisions  of  Rule  353.  Semble, 
that  it  was  not  a  proper  case  for  contribution, 
indemnity,  or  relief  over,  under  Rule  209. 
Parent  v.  Cook,  22  Occ.  N.  31.  110,  2  O.  L. 
R.  700,  3  O.  L.  R.  350,  1  O.  W.  R.  366. 

Notioe — ^Time  for  service — Directions  for 
trial — ^Motion — Costs.  Ontario  Sugar  Co,  v. 
McKinnon,  3  O.  W.  R.  64. 

Order  AUowiAg  Serrioe  of  Tldrd 
Party  Notioe — ^Time  for  moving  to  discharge 
— ^Waiver  by  appearance — Objection  taken  on 
motion  for  directions  as  to  trial.  Donn  v. 
Toronto  Ferry  Co,,  6  O.  W.  R.  920,  973,  11 
O.  U  R.  16. 

Relief   Over — Identity  of  Claims.'\ — ^The 
owner  and  occupant  of  a  house  in  a  town 
D — 40 


sued  a  gas  company  for  damages  alleged  to 
have  been  sustained  by  reason  of  an  escape  of 
gas  from  the  defendants'  pipes  upon  the  high- 
way into  the  plaintiff's  premises.  The  de- 
fendant served  a  third  party  notice  upon  the 
town  corporation,  alleging  that  the  break  in 
the  pipes  was  caused  by  the  negligence  of  the 
corporation  in  the  course  of  construction  of  a 
sewer  in  the  same  highway  : — Held,  that  there 
was  no  right  to  indemnity  or  relief  over,  with- 
in the  meaning  of  Rule  209,  as  the  damages 
which  might  be  recovered  by  the  plaintiff' 
against  the  defendants  were  not  the  measure 
of  the  damages  which  might  be  recovered  by 
the  defendants  against  the  third  parties. 
Miller  v.  Samia  Gas  and  Electric  Co..  21 
Occ.  N.  597,  2  O.  L.  R.  546. 

Riglit  to  Contribution  or  Indemnity 

— Application  for  Directions  as  to  Trial — 
Warranty  of  Title.]  —  The  plaintiff  brought 
action  against  the  defendants  for  breach  of 
warranty  of  title  to  a  horse  sold  by  the  de- 
fendants to  the  plaintiff.  The  defendants,  in 
pursuance  of  leave  given,  served  a  third  party 
notice  on  6.,  from  whom  they  had  bought  the 
horse,  claiming  to  be  indemnified  by  him  to 
the  extent  of  any  damages  recovered  against 
them  by  the  plaintiff,  on  the  ground  of  breach 
of  warranty  of  title  by  6. : — Held,  that  upon 
the  application  for  directions  as  to  trial,  the 
Court  should  consider  the  defendants*  rignt  to 
contribution  or  indemnity,  and  if  satisfied 
that  they  were  not  so  entitled  should  refuse 
to  give  directions,  which  refusal  will  be  tanta- 
mount to  a  dismissal  of  the  third  party  from 
the  action.  Held,  also,  that  in  die  circum- 
stances the  defendants'  claim  against  6.  was 
not  properly  one  for  contribution  or  indem- 
nity, and  that  no  direction  as  to  trial  should 
be  given.    Bolduc  v.  Larose,  5  Terr.  L.  R.  6, 

Settlement  of  Aotion.] — ^After  a  third 
party  had  been  brought  in  and  the  usual  direc- 
tions as  to  trial  given,  the  action  was  settled 
as  between  the  plaintiff  and  the  defendants : — 
Held,  that  the  defendants  could  not  proceed 
to  trial  as  against  the  third  party,  and  the 
action  was  dismissed  as  against  the  third 
party  with  costs,  without  prejudice  to  the 
right  of  the  defendants  to  bring  an  action 
against  the  third  party.  Wheeler  v.  Town  of 
Cornwall,  22  Occ.  N.  260,  4  O.  L.  R.  120. 


IV.  Other   Cases. 


Aotion  Broncht  in  Name  of  "C.  A 
Co,** — Sole  plaintiff — ^Rules  of  Court  Cum^ 
mings  v.  Ryan,  1  O.  W.  R.  149. 

Aotion  en  Fans — Persons  Profiting.]  — 
In  a  principal  action  to  declare  null  a  false 
document,  just  as  in  the  case  of  an  incidental 
inscription  for  the  same  purpose,  it  is  not 
necessary  to  bring  before  the  Court  all  the 
parties  to  the  document  alleged  to  be  false, 
but  it  is  sufficient  to  make  a  demand  against 
the  one  who  profits  or  is  in  a  position  to  profit 
by  such  document.  Atrde  v.  Chaurest,  5  Q. 
P.  R.  6. 

Aotion  to  Oanoel  Registration  of 
Doeument  —  Registrar — Person  Procuring 
Registration^] — In  a  suit  to  set  aside  the 
registration  of  a  document  affecting  real  pro- 
perty, it  is  proper  to  make  the  registrar  a 
party,  especially  when  it  is  alleged  that  he  has 
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treated  as  a  right  to  real  property  that  which 
was  not  in  fact  one.  The  neglect  to  make 
the  one  who  has  procured  the  registration  a 
party  is  no  ground  for  a  defence  in  law. 
Roches  V.  Champagne,  5  Q.  P.  R.  19. 

Defendants  by  Connterclaim  —  Addi- 
iion  of — Pleading.] — ^The  practice  of  the  Su- 
preme Court  of  tlie  Territories  permits  a  de- 
fendant to  set  up  a  counterclaim  which 
raises  questions  between  himself  and  the 
plaintiff,  along  with  other  persons,  and  to  add 
such  other  persons  as  parties  by  counterclaim ; 
the  EiUglish  practice  respecting  counterclaims 
contained  in  Order  21,  rr.  11,  12,  13,  14,  and 
15,  being  in  force  in  the  Territories.  Robert- 
son V.  White,  5  Terr.  L.  R.  311. 

Defendants  by  Connterolaim — Service 
Out  of  Jurisdiction — Cause  of  Action,] — T., 
the  British  Columbia  agent  for  the  P.  C.  Line 
of  Seattle,  sued  McM.,  the  agent  of  the  D. 
and  W.  H.  N.  Co.,  on  a  bill  of  exchange 
drawn  by  McM.  on  the  company  in  favour  of 
T.  This  bill  was  for  the  balance  of  freight 
moneys  due  under  a  charterparty  entered  into 
between  the  principals,  and  the  company, 
liaving  a  claim  against  the  P.  C.  Line  for  de- 
murrage, obtained  an  order  adding  the  com- 
pany as  party  defendants,  and  giving  them 
and  McM.  leave  to  deliver  a  counterclaim  and 
serve  it  upon  the  P.  C.  Line  (9  B.  C.  R.  171, 
22  Occ.  N.  421).  An  order  was  then  made 
giving  leave  to  McM.  and  the  company  to 
serve  notice  on  the  P.  C.  Line  of  the  defence 
and  counterclaim : — Held,  that,  as  no  cause 
of  action  or  counterclaim  agaii^t  T.  was 
shewn,  there  was  no  *'  action  properly  brought 
against  some  other  person  duly  served  within 
the  jurisdiction."  and  hence  there  was  no 
jurisdiction  to  take  the  order.  Trowbridge  t. 
McMillan,  9  B.  C.  R.  443. 

Fraudulent  Preferenoe — Action  to  6'cf 
Aside — Insolvent  Debtor — Costs  of  Examina- 
tion off  for  Discovery,] — A  fiat  will  not  be 
granted  under  Rule  932  of  the  King's  Bench 
Act  to  tax  to  a  plaintiff  the  costs  of  the  exam- 
ination of  a  defendant  w^ho  was  not  a  neces- 
sary or  prox)er  party  to  the  action,  although 
no  objection  on  that  ground  was  taken  prior 
to  the  application  for  the  fiat.  An  insolvent 
debtor  who  has  made  an  assignment  for  the 
benefit  of  his  creditors  is  neither  a  necessary 
nor  a  proi)er  party  to  an  action  by  the 
assignee  to  set  aside  a  fraudulent  preference 
given  by  him.  Weise  v.  Wardell,  L.  R.  19 
Rq.  171,  and  Bank  of  Montreal  v.  Black,  9 
Man.  L.  R.  439,  followed,  (vibbons  v.  Dar- 
vill,  12  P.  R.  478,  distinguished.  Schwartz  v. 
Winkler,  22  Occ.  N.  4(H,  14  Man.  L.  R.  197. 

Interpleader  laane — Plaintiff  in  issue — 
Insurance  moneys — Security  for  costs.  Bruce 
V.  Ancient  Order  of  United  Workmen,  4  O. 
W.  R.  241. 

Judgment  for  Coats — Saisie-arrit  Issued 
by  Solicitors — Distraction — Subsequent  Pro- 
reeding  by  Original  Party.] — Where  a  saisie- 
nrr^t  is  made  in  the  name  of  the  solicitors 
for  the  defendant  in  respect  of  costs  for  which 
there  is  distraction  in  their  favour,  a  contes- 
tation of  the  declaration  of  the  garnishee  can- 
not be  made  in  the  name  of  the  defendant 
himself.     Tapley  v.  InHng,  6  Q.  P.  R.  223. 

Mort^vo^e  Aotlon — Death  of  plaintiff — 
Assignment   of   portion    of   interest — Revivor 


— Executors — Assignee — Costs — ^Reference  — 
Rules  659,  753.  Sexton  v.  Peer,  2  O.  W.  R. 
S45,  1144. 

Motion  to  Add — Examination  of  Solici- 
tors —  Order  for — Summons — Affidavit — Sub- 
pcsna,]  —  Several  actions  for  damages  were 
brought  against  colliery  owne^p  by  relatives 
of  miners  killed  in  an  explosion,  and  the  de- 
fendants applied  to  add  the  plaintiffs'  solici- 
tors as  parties^  and  while  the  summons  was 
pending  they  obtained  under  Rule  383  an 
order  on  summons,  in  support  of  which  no 
affidavit  was  filed,  for  the  examinatioa  of 
the  solicitors  as  to  w^hat  interest  they  had  in 
the  subject  matter  of  the  action: — Held,  that 
the  summons  should  have  been  supported  by 
an  affidavit  shewing  that  it  was  probable  that 
the  solicitors  had  some  interest  in  the  subject 
matter  of  the  litigation,  and  the  order  should 
not  have  been  made  as  of  course.  A  subp<sna 
under  Rule  3S3  cannot  be  issued  without  an 
order  therefor.  Leadbeater  v.  Crow*s  Nest 
Pass  Coal  Co,,  24  Occ.  N.  103,  10  B.  C.  R. 
206. 

Municipal  Corporation — Authority  to 
Use  Name  —  By-law  —  Retainer  —  Ratifica- 
tion— Application  to  Dismiss.] — Under  s.  36S2 
of  the  Municipal  Act,  R.  S.  M.  1902  c.  116. 
which  provides  that  "  the  powers  of  the  coun- 
cil shall  be  exercised  by  by-law  when  not 
otherwise  authorized  or  provided  for,"  a  by- 
law is  not  necessary  to  authorize  the  com- 
mencement of  an  action,  but  a  municipal  cor- 
poration may  give  such  authority  by  resolu- 
tion under  the  corporate  seal.  Town  of 
Barrie  v.  Weaymouth.  15  P.  R.  95,  Barrie 
Public  School  Board  v.  Town  of  Barrie,  19 
P.  R.  33,  and  Brooks  v.  Torquay,  [1902)  1 
K.  B.  601.  followed.  Wliere  an  action  has 
been  commenced  without  authority,  a  subse- 
quent ratification  of  the  proceedings  by  a 
properly  executed  retainer  will  be  a  snfllcient 
answer  to  an  application  by  the  defendant 
to  dismiss  the  action,  subject  to  the  question 
of  costs.  Quaere,  whether  a  defendant  has 
any  locus  standi  under  the  present  practice, 
to  ask  for  the  dismissal  of  an  action  on  the 
sole  ground  that  it  has  been  brought  without 
the  authority  of  the  plaintiff.  Town  of  Emer- 
son v.  WHght,  24  Occ.  N.  190,  14  Man.  L. 
R.  636. 


Numerous  Defendants  In  tlie  saate 
Interest — Appointment  of  Solicitor  to  De- 
fend.]—The  object  of  Rule  200,  which  pro- 
vides that,  where  there  are  numerous  parties 
having  the  same  interest,  one  or  more  of  sncfa 
parties  may  sue  or  be  sued,  or  may  be  author- 
ized by  the  Court  to  defend,  on  behalf  of, 
or  for' the  benefit  of.  all  so  interested,  is  to 
avoid  the  expense  and  inconvenience  of  bring- 
ing before  the  Court  a  numerous  body  of 
persons,  all  having  the  same  interest;  but 
does  not  authorize  the  making  of  an  order 
by  the  Court,  on  the  plaintiffs  application, 
for  the  appointment  of  a  solicitor  to  defend 
for  a  number  of  persons  in  the  same  interest 
who  are  already  defendants  to  the  action. 
Ward  V.  Benson,  22  Occ.  N.  117,  3  O.  I^  R. 
199,  1  O.  W.  R.  24. 


ObUKation  to   Provide   Kalmtei 

— Joint  or  Several — Action  for  Aliments.]-^ 
The  obligation  to  provide  maintenanoe  is 
neither  joint  nor  indivisible,  and  a  party  sued 
for  aliments,  cannot,  by  dilatory  exception, 
stay    the   suit   until   another   person  equally 
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bound  to  furnish  maintenance  has  beefh  made 
a  party.  LarocheUe  v.  Lafieur,  3  Q.  P.  K. 
527. 

PaTtaerakip — Individual  Partners — Mul- 
tiplicity of  Actiong — Writ  of  Summons — Elec- 
tion— Appeal  —  Costs.} — S.,  G.,  and  H.  P. 
were  residents  of  England  and  members  of 
the  firm  of  S.  '&'.  Go.,  which  carried  on  busi- 
ness in  Englantl '  only.  The  plaintiffs  issued 
two  writs  of  sunmions  (neither  of  which  was 
for  service  out  of  the  jurisdiction)  in  respect 
of  the  same  cause  of  action,  the  defendants 
named  in  one  being  the  firm  and  S.,  G.,  and 
H.  P.  individually,  and  in  the  other  the  three 
individuals  only.  The  writs  were  served  on 
U.  P.  while  on  a  visit  to  British  Columbia, 
and  he  entered  conditional  appearances,  and 
applied  to  have  both  writs  set  aside,  and  (in 
the  alternative)  as  to  the  second  action,  to 
have  it  dismissed  as  vexatious: — Held,  that 
the  name  of  the  firm  was  wrongly  inserted 
and  should  be  struck  out  of  the  first  writ, 
and  that  the  plaintiffs  should  elect  as  to 
which  action  they  would  proceed  with.  Be- 
fore the  hearing  of  the  appeal,  the  plaintiffs 
gave  notice  that  they  were  content  that  the 
name  of  S.  &  Co.  should  be  struck  out  of  the 
writ: — Held,  that  the  defendant  appellant 
was  entitled  to  the  costs  of  the  appeal  up  to 
the  time  of  the  service  of  the  notice,  and  the 
plaintiffs  to  the  costs  subsequent.  Oppen- 
heimer  v.  Sperling,  22  Occ.  N.  376,  9  B.  C 
R,  166. 

Representation  —  Members  of  Trade 
Uniotu] — ^Tlte  plaintiff  sought  an  injunction 
against  an  unincorporated  musical  protective 
association  restraining  them  'from  making 
a  member  of  that  body  break  a  contract  which 
he  had  entered  into  with  the  plaintiff  to  suih 
ply  an  orchestra  to  the  latter's  theatre,  and 
made  the  president  and  six  other  officers  or 
leading  members  of  the  association  defendants 
as  representing  the  association: — Held,  that 
under  Rule  200  the  plaintiff  was  entitled  to 
an  order  that  the  defendants  might  be  sued 
and  authorized  to  defend  on  behalf  of  all 
the  members  of  the  association.  Small  v. 
Hyttenrauch,  2  O.  W.  R.  447,  656,  658, 
Cresswell  v.  Hyttenrauch,  23  Occ.  N.  261, 
6  O.  I^  R.  388^  2  O.  W.  R.  447,  655,  662. 

Speeiile  Performanee — Action  by  pur- 
chaser— Sale  of  third  person  before  action — 
Addition  to  party  after  trial — Amendment — 
Terms.  Clergue  v.  Preston,  2  O.  W.  R. 
50. 

Stated  Case  —  Lieutenant-Oovemor.l  — 

8u»re  whether  the  Lieutenant-Governor  in 
ouncil  can  be  a  proper  party  to  a  cause  or 
matter,  and  therefore  whether  the  Court 
should  entertain  a  stated  case  to  which  the 
Lieutenant-Governor  is  a  party.  In  re  Ed- 
monton By-law,  21  Occ.  N.  100,  4  Terr.  L. 
R.  450. 

Snmniary  AppUeation  to  Qnash 
Mnnioipal  By-law — Countermand  —  Mo- 
tion to  add  or  substitute  new  applicant. 
Re  Ritz  and  ViUage  of  Netc  Hamburg,  4  O. 
L.  R.  630,  1  O.  W.  R.  574,  600. 

Vnlneorporated  Assooiation  —  Salva- 
tion Army  —  Estoppel  —  Interlocutory  Or- 
der —  Amendment.]  —  Held,  affirming  the 
judgment  of  Falconbridge,  C.J.,  6  O.  L.  R. 
406,  23  Occ.  N.  329,  that  the  Salvation  Army 
is  not  a  legal  entity,  which  can  be  sued  for 


wrongs  done  by  its  officers: — Held,  also,  that 
the  defendants  were  not  estopped  by  the  in* 
teriocutory  decision  of  a  Judge  m  Chambers, 
5  O.  L.  K.  585,  23  Occ.  N.  229.  The  plain- 
tiff was  given  leave  to  amend,  upon  payment 
of  costs,  by  adding  the  chief  officer  of  the 
Army  as  a  defendant.  Kingston  v.  Salvation 
Army,  24  Occ.  N.  309,  7  O.  L.  R.  681,  3  O. 
W.  K.  556,  2  O.  W.  K.  314,  406,  859. 
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Acquisition  of  Entirety  by  Lieitation 

—  Effect  of  Incumbrances  upon  Undivided 
Shares- — Preference  on  Shares  of  Prioe.] — 
Art.  746,  C.  C,  which  declares  that  the,  oo- 
partitioner  who  acquires  the  entirety  of'  an 
undivided  immovable  by  licitation,  is  deemed 
to  have  always  been  the  owner  of  such  en- 
tirety, establishes  a  fiction  of  law  in  favour 
of  such  co-partitioner,  which  must  be  re- 
stricted to  the  party  in  whose  interest  alone 
it  was  created.  One  of  the  effects  of  this 
fiction  is,  that  he  acquires  the  entirety  free 
from  all  incumbrances;  but  when  the  price 
of  the  property  licitated  is  deposited  in  the 
hands  of  justice  for  distribution^  the  fiction 
has  not  the  effect  of  nullifying  rights  of  pre- 
ference on  the  shares  of  the  price  accruing 
to  the  other  co-partitioners.  Art.  2021,  C.C., 
which  declares  in  effect  that  a  hypothec  upon 
an  undivided  portion  of  an  immovable  ceases 
to  subsist  when  a  partition  or  a  licitation 
conveys  the  immovable  to  a  person  other  than 
the  one  who  constituted  the  hypothec,  extin- 
guishes the  right  to  follow  the  property  in 
the  hands  of  such  person,  but  does  not  abolish 
the  right  of  preference  upon  the  share  of  the 
price  which  represents  the  undivided  portion 
of  the  immovable  which  was  hypothecated, 
and  which  price  has  been  placed  in  the  hands 
of  justice  for  distribution.  The  partition  or 
licitation  has  the  same  effect  as  a  sheriff's 
sale,  which  discharges  the  propertv  sold  from 
the  hyi)othec8  which  existed  at  the  time  of 
the  sale,  but  does  not  destroy  the  efficiency 
of  such  hypothecs  upon  the  proceeds  of  the 
sale  which  represent  the  property.  Bruneau 
V.  Banque  J acques-C artier.  6.  R.  10  K.  B. 
525. 

Aetion  for — Plea  to — Portion  Claimed.] 
— It  is  illegal  to  plead  to  an  action  for  par- 
tition that  the  plaintiff's  part  of  the  succes- 
sion is  less  than  that  which  he  claims,  his 
right  to  demand  partition  being  the  same  in 
any  case.    Cabana  v.  Latour,  5  Q.  P.  R.  10^. 

Application   for   Snmmary   Order  — 

Question  of  title — Direction  to  bring  action. 
Tasker  v.  Smith,  5  O.  W.  R.  254. 

Coats  —  Judgment  —  Substitution  —  Sale 
under  Execution — Report  on  Distribution — 
Contestation  of — Curator  to  Substitution.] — 
The  plaintiff,  a  stranger  to  the  substitntion, 
was  owner  of  an  undivided  fourth  of  certain 
immovables,  of  which  the  defendant  had  the 
other  three-fourths,  but  burdened  with  a  sub- 
stitution, of  which  the  contestant  was  the 
curator.  In  an  action  for  partition  the  im^ 
movables  were  divided,  and  the  judgment  or- 
dered that  the  taxed  costs  of  all  parties  should 
be  massed  and  the  defendant  should  pay  three- 
fourths  of  them,  and  the  plaintiff  one-fourth. 
The  judgment  was  registered.  R.,  the  plain- 
tiff's advocate,  having  judgment  against  the 
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defendant  for  costs,  caused  to  be  seized  and 
sold  a  part  of  the  immovables  allotted  to  the 
defendant  in  the  partition.  The  contestant 
was  a  party  to  the  seizure  and  sale.  The 
price  obtained  at  the  sale  was  reported  by  the 
sheriff  with  a  certificate  of  the  registrar, 
which  stated  the  substitution  and  its  regis- 
tration and  a  hypothec  made^  since  the  parti- 
tion, by  the  defendant  to  P.,  his  advocate  in 
the  action.  The  debt  of  R.  having  been  paid 
out  of  the  purchase  money,  there  remained 
a  balance  which  the  prothonotary  awarded 
to  P.  The  curator  contested  this,  alleging 
that  P.  had  been  paid  his  debt,  which  at  any 
rate,  was  the  defendant's  own  debt,  for  which 
the  substitution  could  not  be  held  bound,  and 
asked  that  the  balance  should  be  paid  to  him 
(the  contestant).  P.,  while  not  opposing  this 
demand,  and  submitting  his  rights  to  the 
Court,  alleged  that  the  amount  of  bis  hypothec 
included  $45.89  for  costs  in  the  partition  ac- 
tion, and  he  said  that  in  case  anv  part  of 
that  sum  ought  to  be  placed  to  tne  charge 
of  the  substitution,  he  was  willing  to  give 
security  for  repayment  of  the  portion  for 
which  he  had  no  lien.  The  contestant  did 
not  prove  that  P.'s  debt  had  been  paid: — 
Held,  that  P.'s  declaration  was  an  actual 
plea,  which  obliged  the  contestant  to  proceed 
as  in  a  contested  cause.  2.  That  the  cura- 
tor had  no  status  to  assert  that  P.'s  debt  had 
been  paid.  3.  That  the  partition  bound  the 
substitution.  4L  That  the  debt  of  R.  for 
costs  of  such  partition  was  preferable  to  the 
substitution  and  was  apparent  on  Uie  record, 
and  the  decree  had  purged  the  substitution. 
5.  That  R.  had  a  lien  on  the  substituted  im- 
movables for  his  debt.  6.  That  the  defend- 
ant and  the  contestant  should,  as  to  costs, 
join  their  claims  together.  7.  That  the  bal- 
ance of  the  purchase  money  belonged  to  the 
substitution,  and  it  was  the  duty  of  the  cura- 
tor to  see  that  it  was  not  diverted.  8.  That 
the  curator  should  have  proceeded  by  way  ot 
opposition  d.fin  de  conserver,  or  by  an  inter- 
vention, but  the  procedure  which  he  had 
adopted  was  equivalent,  and  should  be  main- 
tained. 9.  That  the  hypothec  made  by  the 
defendant,  having  effect  so  long  as  the  substi- 
tution was  not  opened,  P.  had  the  right  to  be 
paid  the  balance  of  the  purchase  money,  upon 
his  furnishing  security  to  repay  it  upon  the 
opening  of  the  substitution.  10.  That  as  to 
$26,  costs  of  P.  usefully  incurred  in  the  par- 
tition, he  had  a  lien  superior  to  the  substi- 
tution, and  to  this  extent  he  was  not  obliged 
to  give  security.  11.  That  the  costs  of  the 
contestation  should  be  paid  by  P.,  but  to  be 
taxed  as  the  costs  of  a  contestation  of  collo- 
cation in  law  only.  Pelletier  V.  Michaud,  Q. 
R.  20  S.  C.  413. 

CouBterolaim  for  Reformation  of 
Deeds  —  Defence  of  Limitations  Act — Res 
Judicata.]  — •  In  an  action  for  partition  of 
land,  and  land  covered  with  water,  of  which 
the  plaintiff  and  defendants  were  alleged  to 
be  tenants  in  common,  the  defendants  counter- 
claimed  for  the  reformation  of  a  deed  from 
the  plaintiff,  to  make  it  include  all  the  plain- 
tiff's interests  in  the  lot  in  question.  The 
Court  refused  the  reformation  claimed,  on  the 
ground  that  the  evidence  was  not  sufficient, 
no  mutual  mistake,  or  fraudulent  conceal- 
ment, on  the  part  of  the  plaintiff,  having  been 
proved,  and  gave  judgment  in  favour  of  the 
plaintiff  for  partition  of  all  portions  of  the 
lot  not  built  on,  and  those  built  on  within  20 
yoars : — Held,  that  the  question  of  20  years* 
adverse  possession  could  not  be  raised  by  the 


defendants  in  this  action,  that  question  hav- 
ing been  raised  and  decided  adversely  to  them 
in  a  previous  action  by  the  same  plaintiff  in 
relation  to  the  same  land.  Zwicker  v.  Mor- 
ashy  36  N.  S.  Reps.  365. 

Creditor  of  Co-paroener  —  Lien  on 
Lands — Decree.} — A  creditor  of  the  defendant 
in  respect  of  a  sum  of  monev  which  the  de- 
fendant has  engaged  to  pay  at  the  time  of 
an  expected  partition,  among  the  heirs,  of 
entailed  property,  has  the  right  to  be  paid 
out  of  such  property,  and  in  such  a  case  the 
decree  should  declare  the  land  free  from  the 
entail.     Pr^ost  v.  Pr^ost,  4  Q.  P.  R.  85. 

I«eaae  by  Infant  Tenant  in  Conunon 

— Repudiation  —  Partition  by  Deed  among 
Tenants  in  Common — Effect  as  to  Lessees — 
Reformation  of  Deed — Trial — Adjournment — 
Evidence  at  Former  Trial  and  on  Reference 
— Ouster  —  Conduct  Amounting  to — Mesne 
Profits  —  Waste — Damages — General  Costs 
— Costs  of  Proceedings  under  Order  of  Refer- 
ence Suhsequentl^f  Reversed — Costs  of  Appeal 
— Variation  of  Judgment.}  —  Appeal  by  de- 
fendant company  from  judgment  of  Teetzel, 
J.  (3  O.  W.  R.  14),  in  favour  of  plaintiff 
for  partition  of  Monro  Park,  near  the  dty 
of  Toronto.  The  partition  sought  was  be- 
tween plaintiff  and  defendtot  company  for 
the  remainder  of  the  term  of  a  lease  to  de- 
fendant company,  which  was  not  binding  on 
plaintiff,  as  he  was  an  infant  when  it  was 
made: — Held,  it  was  manifest,  as  well  from 
the  testimony  as  from  the  whole  dream- 
stances,  that  there  was  no  intention  on  the 
part  of  any  of  the  parties  to  the  conveyance 
to  take  from  plaintiff  an^  part  of  his  righta 
as  the  owner  of  an  undivided  one-third  of  the 
premises,  or  to  give  any  of  his  property  or 
rights  to  his  brother  and  sister,  so  as  to  in- 
crease their  property  and  rights  and  leave  him 
with  less  than  each  of  them  was  to  have. 
Neither  his  brother  nor  sister  contended  that 
there  was  any  such  intention  or  that  they 
understood  that  to  be  the  effect  of  the  con- 
veyance. It  was  not  intended  to  affect  the 
railway  compcmy  as  lessee  of  two  undivided 
one-third  shares.  And  if  the  general  words 
of  grant  and  release  contained  in  the  convey- 
ance operated  to  take  away  from  plaintiff  or 
to  convey  to  his  brother  and  sister  an^^  right 
of  his  in  the  premises  during  the  existence 
of  the  term,  it  was  proper  and  just  to  reform 
it  so  as  to  prevent  it  from  so  operating.  The 
railwav  company  could  not  reasonably  com- 
plain of  this  being  done.  Throughout  ther  liti- 
gation they  contended  that  the  partition  made 
was  not  binding  on  them.  So  far  as  the  rail- 
way company  were  concerned,  it  was  res  inter 
alios  acta.  Then,  as  the  railway  company 
were  not  parties  to  or  bound  by  it,  they  could 
not  insist  that  the  conveyance  made  must 
stand  for  their  benefit,  even  though  it  be 
shewn  or  admitted  to  be  contrary  to  the  in- 
tention of  the  parties  to  it.  The  railway 
company  gave  no  new  consideration,  and  their 
position  has  not  altered.  They  held  their 
lease  and  their  leasehold  interest  unaffected 
by  the  partition.  The  railway  company  can 
not  be  permitted  to  take  for  their  benefit 
the  property  of  plaintiff  because  by  mistake 
he  had  executed  a  conveyance  which  ap-* 
peared  to  give  rise  to  a  daim  to  that  effect. 
From  the  date  of  the  repudiation  of  the  lease 
by  the  plaintiff,  he  was  entitled  to  possession 
of  the  whole  of  the  premises  in  common  with 
the  railway  company,  who  were  bound  upon 
demand  to  let  him  into  possession  along  with 
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them.  On  17th  August;,  1900,  plaintiff  wrote 
to  the  railway  company  stating  his  repudia- 
tion of  the  lease  and  asking  the  company  to 
give  him  immediate  possession.  This  demand 
must  be  reasonably  construed  as  a  claim  not 
for  the  sole  but  for  the  joint  possession,  and 
it  is  apparent  from  the  company's  letter  in 
reply  of  20th  August  that  it  was  so  under- 
stood. The  demand  was  not  assented  to,  but 
it  was  sought  to  induce  plaintiff  to  confirm 
the  lease  and  accept  the  rent  under  it.  The 
railway  company  had  at  that  time  their 
buildings  and  tracks  upon  the  premises,  and 
after  the  demand  they  continued  in  possession 
and  used  the  property  in  the  same  way  as 
before.  It  was  a  fair  inferettice  from  all  the 
facts  that  there  was  a  refusal  to  permit  plain- 
tiff to  enter.  And  when  this  action  Was 
brought,  there  was  not  only  a  refusal  of  pos- 
session on  the  part  of  the  railway  company, 
but  there  was  a  denial  of  his  title.  The  lease 
did  not  come  within  the  provisions  of  the 
Settled  Estates  Act  so  as  to  be  binding  on  the 
plaintiff.  Ouster  being  found,  damages  either 
as  for  trespass  or  by  way  of  allowance  for 
mesne  profits  should  follow,  and  upon  the  evi- 
dence as  to  the  value  and  rental  of  adjoining 
properties  it  cannot  be  said  that  the  trial 
Judge  has  made  an  excessive  award*  There 
was  some  slight  evidence  of  waste  destructive 
of  the  freehold,  and  the  amount  awarded  on 
this  head  ($50)  should  not  be  disturbed. 
J/o»ro  V.  Toronto  R,  W.  Co,,  4  O.  W.  R. 
392,  9  O.  L.  R.  299. 

No  Common  Title  —  Easement  —  fifum- 
mary  Application — Adjournment  —  Action — 
Order — Appeal.}  —  Where,  on  summarv  ap- 
plication for  partition  or  sale-  of  lands,  it 
was  alleged  by  the  defendant  and  prima  facie 
evidence  given  that  he  had  acquired,  as  to 
part  of  the  land,  title  by  possession,  and  as 
to  the  residue,  had  only  an  easement  or  right 
of  way  over  it,  and  no  title  to  the  land  itself : 
— Hield,  that,  there  being  no  common  title, 
no  interest  in  common,  an  order  for  partition 
or  sale  should  not  be  made.  It  was  not  open 
to  the  plaintiff  by  admitting  an  ownership  in 
the  land  in  the  defendants,  which  the  latter 
did  not  assert,  to  get  a  sale  by  partition  pro- 
ceedings, and  thus  force  the  defendants  to 
protect  their  easement  by  purchasing,  or  per- 
mitting it  to  be  destroyed  by  sale.  The  Mas- 
ter should,  on  the  question  of  title  being 
raised,  have  adjourned  the  hearing  of  the 
application,  allowing  an  action  to  be  brought. 
An  appeal  lay  to  a  Judge  in  Chambers  from 
the  Master^s  order  granting  the  application. 
Stroud  V.  Sun  OH  Co.,  24  Occ.  N.  298.  7  O. 
L.  R.  704,  8  O.  L.  R.  748,  3  O.  W.  R.  806. 
4  O.  W.  R.  212. 

Objection  by  Tenant  for  Iiife — Pre- 
mature Action — Trustee  under  Marriage  Set- 
tlement— Interests  of  Infant — WilL] — ^Under 
an  ante-nuptial  settlement  lands  were  settled 
in  trust  for,  successively,  the  lives  of  the 
plaintiff,  the  settlor,  and  his  intended  wife, 
and  on  their  d^ath  to  the  children  of  the  in- 
tended marriage  for  such  estates  or  estate  as 
the  plaintiff  and  the  intended  wife  should 
appoint,  and  in  default  of  appointment  to 
the  children  in  equal  shares,  with  powers  of 
maintenance  during  minority.  After  the  mar- 
riage the  plaintiff  conveyed  all  his  interest 
in  the  lands  to  one  W.,  who  conveyed  to  the 
wife.  The  wife  predeceased  the  plaintiff, 
having  by  her  will  devised  the  lands  to  one 
B.  W.,  who  had  been  appointed  the  trustee 
under  the  settlement  in  trust  to  receive  and 


pay  ov^er  the  income  fi*om  the  said  lands  'to 
the  children  during  their  minority,  and  on 
their  attaining  their  majority  to  hand  over  to 
them  their  shares.  There  were  three  children, 
one  of  whom  died  prior  to,  another  subse- 
quent to,  the  death  of  the  said  wife,  leaving 
one  surviving.  The  plaintiff,  on  his  wife's 
death,  claimed  to  be  entitled  to  a  share  in  the 
said  lands  as  one  of  the  heirs  of  the  child  who 
had  died  subsequently  to  his  said  wife,  and 
brought  an  action  to  have  the  same  parti- 
tioned or  sold,  to  which  E.  W.  objected: — 
Held,  that,  in  the  face  of  the  objection  of 
E.  W.,  the  ti*u8tee  and  representative  of  the 
life  estate,  the  action  was  premature^  her 
consent  being  a  prerequisite  to  its  mamten- 
ance.     Rajotte  v.   Wilson,  24  Oec.  N.  361, 

3  O.  W.  R.  737. 

Partioulara  —  Inscription  in  Law-^Par- 
ties — Addition  of,} — If  it  does  not  clearly  ap- 
pear from  the  declaration  that  a  certain  per- 
son predeceased  another,  the  defendant,  in 
an  action  for  partition,  may  ask  for  further 
particulars,  but  cannot  inscribe  in  law.  2. 
The  fact  that  all  necessary  parties  have  not 
been  brought  before  the  (Jourt  is  no  ground 
for  the  dismissal  of  an  action,  but  when  the 
original  parties  fail  to  add  the  necessary  par- 
ties, the  Court  itself  should  order  the  calling 
in  of  said  parties.  Hnrtubise  v.  Stamford, 
5  Q.  P.  R.  151. 

Parties  —  Tenants  in  Common — Lease — 
Infant — Repudi<Uion.]—The  plaintiff,  having 
when  he  came  of  age  repudiated  a  lease  to  the 
defendants  of  land  of  which  he  and  his.  bro- 
ther and  sister  were  tenants  in  conmion,  made 
when  he  was  an  infant,  and  having  made  a 
partition  by  deed  with  his  brother  and  sister, 
to  which  the  defendants  were  not  parties: — 
Held,  M^clennan,  J.A.,  dissenting,  that  the 
brother  and  sister  were  necessary  parties  to 
tfcke  plaintiffs  action  for  a  partition  as  against 
the  defendants  in  respect  of  their  possession 
under  the  lease.  Judgment  of  a  Divisional 
Court,  4  O.  L.  R.  36,  22  Occ.  N.  231,  1  O. 
W.  R.  25.  316,  813,  reversed,  and  judgment 
of  Meredith,  C.J.,  ib.,  restored.  Monro  v. 
Toronto  R,  W.  Co.,  21  Occ.  N.  165,  5  O.  L. 
a.  483,  2  O.  W.  R.  207,  3  O.  W.  R.  14,  299, 

4  O.  W.  R.  392. 

Pleading  —  Share  of  Plaintiff  —  Quan- 
tum.]— A  defendant,  sued  for  partition  of  an 
estate,  cannot  plead  that  the  plaintiff's  share 
is  less  than  that  which  be  alleges  by  his  de- 
claration. Cabana  v.  Latour,  Q.  R.  23  8. 
O.  255. 

Proof  of  liunaoy  —  Costs,] — Unsound- 
ness of  mind  of  defendant  in  a  partition  suit, 
proved  by  afiBdavits  under  Supreme  Court  in 
Equity  Act,  53  V.  c.  4.  s.  80.  Application  re- 
fused in  a  partition  suit,  that  costs  of  ap- 
pointing guardian  ad  litem  of  defendant,  a 
person  of  unsound  mind,  not  so  found,  and 
of  proving  her  unsoundness  of  mind  by  affida- 
vits, be  borne  by  a  defendant's  share  in  es- 
tate. Masters  v.  Masters,  23  Occ.  N.  266,  2 
N.  B.  Eq.  Reps.  486. 

Report  of  Single  Expert  —  Infants — 
Order  of  Court.] — Where,  in  an  action  for 
partition,  in  which  all  the  parties  are  not  of 
full  age,  a  single  expert  has  been  appointed, 
his  return  will  not  be  homologated  until  after 
the  consent  to  having  a  single  expert  has  been 
ratified  by  a  Judse.  Farrell  v.  Mount,  6  Q. 
P.  R.  366. 
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RisHt  to  —  Bxecutor — Devisees.  Re  As- 
teUtine,  1  O.  W.  K.  178. 

Right  to  UndlTided  Share  —  Action 
oifainat  Purchaser — Parties — Defence — Paf- 
tnent — Improvements.] — The  action  to  recover 
an  andivided  iMirt  of  an  immovable  of  which 
a  iHirchaser  is  in  possession  by  virtue  of  a 
just  title  should  be  an  action  for  an  account 
and  partition  against  the  heirs  and  universal 
legatees  of  the  grantor  of  the  purchaser,  and 
an  action  against  the  purchaser  alone  will 
be  dismissed  upon  defence  in  law.  2.  The- 
purchaser,  so  sued  for  the  recovery  of  an  un- 
divided part  of  an  immovable  which  he  is  in 
possession  of  as  a  whole,  has  a  right  to  set 
up  as  a  defence  the  payment  made  by  his 
grantor  and  the  improvements  made  by  him- 
self upon  the  immovable  in  question.  Rou- 
ffeau  V.  Sicotte,  3  Q.  P.  R.  375. 

Sale--Oral  agreement — Statute  of  Frauds 
— ^Part  performance — ^Acquiescence — Arbitra- 
tion or  valuation — Notice.  Joifce  v.  Joyce, 
1  O.  W.  R.  479. 

Sale  —  Special  Value — Discretion.] — The 
form  of  judgment  for  partition  or  sale  (Con. 
Rules,  No.  158)  must  be  read  in  the  light  of 
the  legislation  by  which  the  Court  has  been 
given  the  right  to  order  a  partition  instead 
of  a  sale,  and  its  meaning  is.  that  a  partition 
is  to  be  made  unless  it  is  shewn  by  those  who 
ask  for  a  sale  that  a  partition  cannot  be 
made  without  prejudice  to  the  interests  of 
the  owners  of  the  estate  as  a  whole.  A  re- 
port directing  partition  was  therefore  up- 
held where  there  was  no  physical  difficulty 
in  dividing  the  land,  and  the  plaintiffs  had 
been  allotted  that  portion  of  it  adjoining 
other  lands  owned  by  them,  the  argument  in 
favour  of  a  sale  being  that  the  portion  allot- 
ted to  the 'plaintiffs  was  of  special  value  to 
them  so  that  in  the  event  of  a  sale  it  would 
have  been  necessary  for  them  to  purchase  the 
whole  of  the  land  at  whatever  price  it  might 
have  been  bid  up  to.  and  thus  have  benefited 
the  co-owners.  History  of  legislation  affect- 
ing partition.  Ontario  PoM'cr  Vo.  v.  What- 
tier.  24  Dec.  N.  128,  7  O.  L.  R.  198.  3  O.  W. 
R.  340. 

Sneeeaaion  or  Comiiiiinity  —  Partition 
of  Part  —  Property  Subject  to  Usufruct — 
Movables — ^Accown^.f— One  of  the  several  co- 
owners  of  an  undivided  universality,  e.g.,  a 
succession  or  a  community,  is  not  entitled,  in 
principle, — ^and  without  alleging  special  cir- 
cumstances shewing  that  some  portion  of  the 
property  comprised  in  such  universality  is 
temporarily  or  permanently  insusceptible  of 
partition, — to  demand  the  partition  of  part 
only  of  the  property  comprised  in  such  succes- 
sion or  community.  The  object  to  be  parti- 
tioned is  the  mass  composed  of  all  the  pro- 
perty, movable  and  immovable,  comprised  in 
the  universality,  not  the  particular  proper- 
ties which  go  to  form  the  mass,  treated  sepa- 
rately. 2.  The  fact  that  a  property  forming 
part  of  a  succession  or  community  is  subject 
to  a  right  of  usufruct  does  not  prevent  its 
partition  among  those  having  the  nue  pro- 
priety. 3.  As  regards  the  movables  of  a  com- 
munity, the  mere  fact  that  they  have  been 
converted  into  money,  that  the  surviving  con- 
sort has  received  one-half  of  the  proceeds,  and 
that  the  other  half  has  been  employed  by  the 
executor  in  part  payment  of  debts,  is  not 
sufficient  to  justify  the  non-accounting  for 
such  money  by  the  surviving  consort,  and  by 


the  executor  who  is  one  of  the  co-partitioners, 
as  an  incident  of  the  partition.  Mount  v. 
Farrell,  Q.  R.  21  S.  C.  231. 

Smamary  Application  —  Dispute  as  to 
title— Action.     Noel  v.  A'oe/,  2  O.  W.  R,  628. 

Summary  AppUcattoa  —  Practice  — 
Opposition — Title — Action  to  Try — Adjourt^- 
ment  of  Application.] — Where  a  motion  is 
made  under  Rule  d56  for  a  summary  order 
for  partition  or  sale  of  lands,  and  it  appears 
on  the  motion  that  such  order  should  not  be 
made  until  after  a  question  of  title  has  been 
determined,  and  then  onli^  in  the  event  of  the 
determination  being  agamst  the  title  set  up 
in  opposition  to  the  motion,  the  practice 
which  should  now  be  adopted  is  to  adjourn 
the  further  hearing  of  the  motion,  with  lib- 
erty to  the  applicant  to  bring  an  action  to  try 
the  question  of  title.  Macdonell  v.  McGillis, 
8  P.  R.  339,  and  Hopkins  v.  Hopkins,  9  P. 
R.  71,  not  followed.  Sn%ith  v.  Smith,  21  Occ. 
N.  238.  1  O.  L.  R.  404. 

Tenant  by  the  Onrteay — ^Mortgagees — 
Judgment  creditor  of  owner  of  interest. 
Bank  of  Hamilton  v.  Hurd,  1  O.  W.  R.  456. 

Tenants  in  Common  —  Expensive  pro- 
ceedings— Ijeave  to  proceed  with  former  ac- 
tion— ^Terms.  Matheu^s  v.  Mathews,  1  O.  W. 
R.  844. 

UndiTided  Property  —  Usufruct.]  — 
The  mere  fact  that  an  undivided  property  is 
subject  to  a  usufruct  does  not  prevent  the  co- 
owners  demanding  a  partition  thereof. 
Thornton  v.   Thornton^  7  Q.  P.  R.  277. 

Whole  Property  —  Right  to  sale  of — 
Partition  of  part — Reference.  Ontario  Potcer 
Co.  V.  Whattler,  2 'O.  W.  R.  811. 
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Acconnt — Judgment  Directing — Extension 
of  Time — Separate  Defences  of  Partners.^ — 
The  Court  will  not  extend  the  delay,  fixed 
by  the  judgment,  for  the  defendant  to  render 
an  account,  unless  special  and  sufficient  rea- 
sons be  adduced.  The  fact  that  the  defend- 
ants, co-partners,  pleaded  separately,  and 
that  judgment  was  rendered  against  one  de- 
fpndant  before  the  delivery  of  judgment  in 
the  case  of  the  other,  is  not  sufficient  ground 
for  extending  the  delay  to  account  fixed  by 
the  first  judgment  so  that  the  defendants  may 
account  together.  Jeannotte  v.  Pqriseau.  Q. 
R.  20  S.  C.  229. 

Acoonnts  — •  Payments — Evidence  of  part- 
ner— 'Attempt   to    contradict   his   own    state- 
ments— Books.     Youngson  V.   Steu^ari,  2  O. 
I   W.  R.  112.  270. 

I  Action  —  Profits  —  Expenses.] — A  part- 
I  ner  who  alleges  that  his  co-partner  has  re- 
I  ceived  more  than  his  share  and  must  reim- 
I  burse  him  for  part  of  the  expenses  incurred 
{  by  him  for  the  firm,  may  bring  direct  action 

for  those  amounts.     Daoust  v.  Chausse.  7  Q. 

P.  R.  267. 

Action  againat  —  Appearance— Amend- 
I  ment  after  trial — Striking  out  name  of  de- 
,  fpndant  appearing  as  partner — ^Terms — Oosts. 
i  Boston  Rubber  Co,  V.  Lang,  3  O.  W.  R.  254. 
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Aetion  against  Firm  —  Amendment  — 
Abandonment  of  Part  of  Claim — Re-aenfice 
-^Parties,] — ^The  claim  in  an  action  against 
a  commercial  partnership  cannot  be  amended 
so  as  to  eliminate  all  conclusions  taken  against 
the  firm  and  one  of  its  members,  and  con- 
tinued against  another  of  its  members,  with- 
out service  of  the  claim  as  amended,  or  the 
amendment,  the  service  of  this  amendment 
at  the  same  time  as  of  the  motion  to  amend 
upon  the  attorneys  of  this  firm  being  sufficient 
service  upon  the  partner.  Sykes  v.  Dillon,  7 
Q.  P.  R.  285. 

AotioB.  aflfainat  Firm  —  Death  of  one 
Partner — Hevwor — Personal  Representatives,] 
— When  an  action  has  been  biought  against 
a  commercial  firm,  and  one  of  the  members 
of  that  firm  dies  while  it  is  still  pending,  the 
defence  must  be  taken  up  by  the  heirs  and 
representatives  of  the  deceased  partner,  in 
*  his  place,  and  not  bv  the  surviving  partners, 
who  have  become  the  only  owners  of  the 
assets  of  the  fiim.  Wilkins  v.  Eadie,  4  Q. 
P.  R.  402. 


Action  in  Name  of  Firm — Demand  for 
Thames — Sole  Member — Motion  —  Costs,} — 
The  plaintiff,  who  carried  on  business  alone 
in  a  firm  name,  brought  his  action  in  the 
firm  name.  The  defendants'  solicitor  de- 
manded the  names  and  places  of  residence  of 
all  persons  constituting  the  firm,  and  no  an- 
swer was  given  until  four  days  afterwards, 
when  the  plaintiffs  solicitor  gave  the  inform- 
ation to  the  defendants'  solicitor  in  the  office 
of  a  special  examiner;  but  at  the  same  hour 
notice  of  a  motion  by  the  defendants  for  an 
order  for  the  information  was  served  at  the 
office  of  the  plaintiff's  solicitor.  On  the  re- 
turn of  the  motion  counsel  for  the  defendants 
asked  only  that  the  costs  of  the  application 
be  made  costs  in  the  cause: — -Held,  that,  as 
the  plaintiff  was  the  cause  of  the  difficulty 
in  using  a  firm  name,  he  might  well  have 
been  ordered  to  pay  the  costs  so  occasioned, 
and  an  order  was  ma()e  as '  asked  by  the  de- 
fendants. Cutnmings  v.  Ryan,  22  Occ.  N. 
150. 

Aetion  Pro  Socio  —  When  it  may  be 
Brought — Account.]  —  The  action  pro  socio 
brought  during  the  existence  of  the  partner- 
ship, and  before  the  dissolution  thereof,  is  pre- 
mature, and  will  be  dismissed,  even  when  only 
partial  settlement  or  acountin^  be  asked,  e.g., 
where  an  account  is  asked  as  to  two  of  many 
contracts  held  by  the  partnership.  Lachance 
V.  Viau,  Q.  R.  25  S.  C.    309. 

AdTocatee  —  Firm  Debt  —  Several  or 
Joint  Liability  —  Promissory  iS'ole.] — The 
members  of  a  partnership,  in  this  case  a  firm 
of  advocates,  are  not  responsible  severally 
for  partnership  debts,  and  they  are  not  liable 
to  third  persons  except  jointly  in  equal  parts ; 
this  distinction  applies  to  commercial  debts 
which  the  partnership  may  contract,  as,  for 
instance,  a  promissory  note  signed  in  the 
firm  name.  Drotiin  v.  Gauthier,  5  Q.  P.  R. 
211. 

Ag^enoy  —  Factor  —  Pledge  —  Lien  — 
Notice — Res  Judicata.] — A  partner  intrusted 
with  iKMSsession  of  goods  of  his  firm  for  the 
purpose  of  sale  may.  either  as  partner  in 
the  business  or  as  factor  for  the  firm,  pledge 
them  for  advances  made  to  him  personally, 
and  the  Hen  of  the  pledgee  will  remain  as 
valid  as  if  the  security  had  been  jjiven  by  the 


absolute  owner  of  the  goods,  notwithstanding 
notice  chat  the  contract  was  with  an  agent 
only.  Where  a  consignment  of  goods  has 
been  sold  and  they  remain  no  longer  in  specie, 
the  only  recourse  by  a  person  who  claims 
an  interest  therein  is  by  an  ordinary  action 
for  debt,  and  he  cannot  claim  any  lien  upon 
the  goods  themselves  nor  on  the  price  re- 
ceived for  them.  The  plea  of  res  judicata 
is  good  against  a  party  who  has  been  in  any 
way  represented  in  a  former  suit  deciding 
the  same  matter  in  controversy.  Dingtcall 
V.  McBcau,  20  Occ.  N.  374,  30  8.  C.  R.  441. 

Agreement  —  Construction  —  Continu- 
ance after  flsepiry  of  Term — Deceased  Partner 
— Purchase  of  Share — Discount — Good-unll.] 
— A  deed,  providing  for  a  partnership  during 
seven  years  from  its  date,  provided  for  pur- 
chase by  the  survivora  of  the  share  of  a 
deceased  partner,  with  a  special  provision 
that  if  one  partner.  K.,  should  die,  the  value 
of  his  share  should  be  subject  to  a  discount 
of  twenty  per  cent.  After  the  seven  years 
had  expired,  the  partners  continued  the  busi- 
ness by  verbal  agreement  for  an  indefinite 
period,  and,  while  it  so  continued,  K.  died: — 
Held,  that,  even  if  the  parties  had  not  ad- 
mitted that  the  business  was  continued  under 
the  terms  of  the  partnership  deed,  such  terms 
would  still  govern,  as  there  was  nothing  in 
the  deed  repugnant  to  a  partnership'  at  will ; 
that  the  surviving  partners  had,  therefore, 
a  right  to  purchase  the  share  of  K.,  and  to 
be  allowed  the  deduction  of  twenty  per  cent, 
therefrom,  as  the  deed  provided ;  and  that, 
in  the  absence  of  any  stipulation  in  the  deed 
to  the  contrary,  the  good- will  of  the  business 
and  K.'s  interest  therein  should  be  taken  into 
account  in  the  valuation  to  be  made  for  such 
purpose.  Hibben  v.  Collister,  20  Occ.  N. 
325,  30  S.  C.  R.  450. 

Agreement — Judgment  —  Acceptance  att 
Payment — Interest.] — Judgment  in  20  Occ. 
N.  359  varied  as  to  interest.  Sinclair  v. 
Preston,  21  Occ.  N.  07.  13  Man.  L.  R.  228. 

Agreement  for  Promotion  of  Com- 
pany— Purchase  of  businesses — Division  of 
profits — Offers  or  options — ^Assets  of  part- 
nershii) — Making  over  to  other  promoters — 
Payment  for — Right  of  partner  (o  share  in — 
Termination  of  interest  —  (IJonsideration  — 
Evidence — Account.  Evans  v.  Jaffray^  2  O. 
W.  R.  <578,  3  O.  W.  R.  877,  6  O.  W.  R.  733. 

Agreement  to  Form — Failure  to  Fur- 
nish Capital — Dissolution ' —  Account.]  —  A 
contract  by  which  two  persons  agree  to  enter 
into  partnership  from  a  fixed  date,  which 
also  defines  the  nature  of  the  business  to  bp 
carried  on,  the  contributions  and  shares  of 
the  partners,  and  stipulates  a  forfeit  in  case 
of  non-fulfilment  of  the  agreement,  creates 
a  valid  partnership  on  and  from  the  date  ap- 
pointed. 2.  The  failure  of  one  partner  to 
formally  tender  his  share  of  the  capital  does 
not  necessarily  prevent  such  agreement  from 
having  effect.  He  would  be  liable  to  intei-est 
from  the  day  on  which  he  made  default  to 
pay.  and  his  partner  would  have  a  right  to 
obtain  damages  and  demand  a  dissolution  of 
the  partnership  if  the  default  continued.  3. 
The  fact  that  one  of  the  partners,  after  acting 
with  the  other  as  his  partner,  secretly  regis- 
tered the  business  in  his  own  name,  and 
asserted  that  he  was  not  a  partner,  is  suffi- 
cient ground  for  an  action  by,  the  other 
partner    for    dissolution    of    tiie    partnership 
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and   for   an   account.        Whimbey   v.    Clarkf 
Q.  K.  22  8.  C.  453. 

Appointment  of  liiqnldator  —  Discre- 
tion o/  Court. ^ — Petition  for  the  nomination 
of  a  liquidator  for  a  limited  partnership.  By 
the  terms  of  the  partnership  agreement,  the 
plaintiff  was  to  furnish  his  time  and  skill, 
and  the  defendant  was  to  provide  the  capital. 
Elach  party  was  to  draw  ^20  a  week  salary. 
After  doing  business  tor  five  weeks,  the  firm 
got  into  difficulties.  Ine  plaintiff  ceased 
work,  and  brought  this  action  for  the  ap- ' 
pointment  of  a  liquidator.  He  had  at  that 
time  drawn  out  $112 :— ^Ileld,  that  the  ap- 
pointment of  a  liquidator  was  in  the  discre- 
tion of  the  Court ;  that  in  the  present  instance 
it  would  be  merely  imposing  a  useless  ex- 
pense upon  the  defendant,  as  the  whole  cost 
would  fall  on  him,  the  plaintiff  having  no 
pecuniary  interest  in  the  business;  and  the 
petition  was  dismissed  with  costs,  i^orignet 
V.  Benry,  23  Occ.  N.  118. 

Assets  —  Salary  of  Partner  as  Crown 
Official  —  Dissolution,^— ^hi\e  C.  and  M. 
were  in  partnership  as  architects,  M.  re- 
ceived an  appointment  from  the  Dominion 
government  as  supervising  architect  and  clerk 
of  the  works,  in  connection  with  a  govern- 
ment  building  being  erected  in  Nelson,  and 
for  a  time  M.  paid  the  salary  of  the  office 
into  the  partnership  funds.  M.  afterwards 
notified  C.  that  the  partnership  was  at  an 
end,  and  thereafter  refused  to  account  for 
the  salary.  C.  sued  for  a  declaration  that 
be  was  entitled  to  half  the  salary  since  the 
dissolution :  —  Held,  that,  even  if  it  were 
agreed  that  the  apiK)intment  should  be  for 
the  benefit  of  the  firm,  the  plaintiff  would 
not  have  any  right  to  share  in  the  salary 
after  dissolution  unless  there  was  a  special 
agreement  to  that  effect.  Judgment  of  Hun- 
ter, C.J.,  9  B.  C.  R.  297,  affirmed.  Cane  v. 
Macdonald,  10  B.  C.  R.  444. 

Authority  of  Partner — Bill  of  exchange 
— Notice.  Bank  of  Ottawa  v.  Lewis.  1  O. 
W.  R.  71. 

Company  Name — i^vcurity  for  Costs  — 
Foreign  Residence  of  Partners — Powers  of 
Attorney — Authorization.'\ — Although  a  part- 
nership (formed  for  the  purpose  of  carrying 
on  insurance  business)  is  authorized  by  law 
to  sue  in  its  company  name,  the  real  parties 
to  the  suit  are  the  members  of  the  partner- 
ship, and  if  they  are  non-resident  the  partner- 
ship will  be  condemned  to  furnish  security 
for  costs  when  bringing  suit  in  this  province. 
2.  The  production  of  a  power  of  attorney 
must  be  made  in  the  suit  where  the  same  is 
required ;  and  the  deposit  of  a  power  of  at- 
torney at  the  office  of  the  prothonotary,  in 
compliance  with  the  Insurance  Act,  is  insuffi- 
cient. 3.  The  power  of  attorney  required 
by  art.  177,  C.  P.,  must  confer  upon  a 
resident  of  (,'anada  jiower  to  institute  suit*  on 
behalf  of  the  plnintifTs.  Liverpool  and  Lon- 
don and  (Hohc  Ins.  Co,  v.  Macdonald,  5  Q. 
P.  U.  157. 

Contract — Int«n'est  —  Liability  of  part- 
ner— Holding  out.  Deering  v.  Beatty,  1  O. 
W.  R.  363. 

Co-partner — Offer  to  sell  share  to — Ac- 
ceptance —  Spocifu^  performance — Improvid- 
ence— Security — Costs.  Pilgrim  v.  Cummer, 
1  O.  W.  R.  531. 


Creditors  of  Partner  —  Diversion  of 
Money  by  Formation  0/  Partnership-^ — Fraud 
— iic^n  Paulienne — Assignment— Gift — Per- 
sonal Debt — *•  Person"] — A  partnership  can- 
not be  annulled  as  having  been  formed  in 
fraud  of  the  creditors  of  one  of  the  partners, 
unless  its  formation  has  caused  them  pre- 
judice, and  unless  the  person  with  whom  their 
debtor  has  contracted,  knew  at  the  time  of 
its  formation  that  it  would  cause  them  this 
prejudice.  2.  A  creditor  who  is  in  a  posi- 
tion to  bring  an  action  to  set  aside  a  trans- 
action as  fraudulent,  has  no  right  to  demand 
that  a  third  person,  who  has  dealt  with  his 
debtor,  shall  be  condemned  to  pay  him  what 
the  latter  owes  him.  3.  The  payment  by  a 
person  forming  a  partnership  into  the  busi- 
ness of  fund  which  constitutes  all  his  pro- 
perty, is  not  an  act  &  titre  universel.  4.  An 
assignment,  even  ft  titre  universel,  does  not 
bind  assignee  to  the  payment  of  the  debts  of 
the  assignor,  unless  the  assignment  is  made 
by  way  of  gift  and  not  if  it  is  made  4 
titre  onereux.  5.  When  two  partners  are 
sued  jointly  and  severally  and  as  partners 
for  a  debt  alleged  to  be  a  debt  of  the  part- 
nership, but  which  is  really  only  the  personal 
debt  of  one  of  the  partners,  the  partner  who 
is  the  debtor  may  be,  in  the  action  so  began, 
condemned  alone  to  pay  the  debt.  Quaere: 
Does  a  partnership  in  a  collective  name  con- 
stitute a  "  person  ?"  Waker  v.  Xjomoureu^^ 
Q    R.  21  S.  C.  492. 

Deatli  of  Partner  —  Oontinuation  o£ 
business  by  executors — Sale  of  business  and 
siock  in  parcels — Rights  of  purchasers — ^Use 
of  firm  name — Goodwill — "  Business.*'  Beat- 
ty  V.  Dickson.  Dickson  v.  Beatty,  3  O.  W.  B. 
2.  5  O.  W.  R,  568. 

Deatli  of  Partner — ^Winding-up — ^Laches 
— Appointment  of  receiver — Ex  parte  order 
— Motion  to  rescind  —  Variation — Appoint- 
ment of  surviving  partner.  Keating  v.  Olsen^ 
(T.T.),  2  W.  L.  R.  407. 

Dissolntion  —  Acctount — Construction  of 
articles — Division  of  assets.  Oouinlock  v. 
Baker,  4  O.  W.  R,  118. 

Dissolntion — Account — Profits  from  Por- 
tion of  Assets  Withdrawn  by  Partner.} — . 
Partners  owe  each  other  a  reciprocal  aoooont 
of  everything  that  arises  from  the  common 
property,  up  to  the  time  of  the  division  to 
be  made  of  the  property,  and  one  of  them 
cannot  divide  the  remedy  which  the  law  gives 
l.im  for  the  liquidation  of  the  partnership 
affairs.  Therefore,  an  action  does  not  lie  for 
an  account  of  the  profits  which  one  of  the 
partners  has  made,  since  the  dissolution  of 
the  partnership,  from  the  use  of  an  article 
belonging  to  the  assets  of  the  partnership, 
when  no  liquidation  has  been  made  of  the 
partnership  affairs,  and  while  there  still  re- 
mains common  proi)erty  the  division  of  which 
is  not  demanded.  Heffeman  v.  Sheridan,  Q. 
K.    11    K.   B.  3. 

Dissolntion  —  Accounts.} — One  of  two 
partners  at  will  in  an  hotel  business  agreed 
tj  sell  his  interest  to  a  third  person,  and 
llun  went  away  to  another  province.  The 
riirlaser  refused  to  complete  because  of  al- 
leged non-compliance  with  certain  conditions, 
rnd  the  vendor  brought  this  action  claiming 
as  against  him  specific  performance,  and,  in 
thp  alternative,  as  against  his  partner  who 
had   continuetl   to   cany   on   the   business,   a 
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dissolution  of  the  partnership: — Held,  upon 
the  evidence,  that  the  vendor  was  not  entitled 
to  specific  performance;  that  his  withdrawal 
was  absolute  and  not  conditional  upon  com- 
pletion o£  the  purchase;  that  the  withdrawal 
had  worked  a  dissolution;  and  that  the  part- 
nership accounts  should  be  taken  as  of  the 
date  of  the  withdrawal,  and  an  opportunity 
griven  to  the  continuing  partner  of  acquiring 
the  interest  of  the  vendor  as  at  that  date. 
Kennedy  v.  Gaudaur,  21  Dec.  N.  224,  1  O. 
L.  R.  4fi0. 

• 
DioflolvtioB. — Claims  against  withdrawing 
partner — ^Moneys  of  firm  used  for  private  pur- 
poses —  Sale  of  interest  without  deduction. 
Greig  v.  Macdonald,  5  O.  W.  R.  80,  6  O.  W. 
R.  842. 

Dissolution — Conservatory  Attach inent.'i 
'■ — Conservatory  attachment  does  not  lie  in 
favour  of  a  partner  against  his  former  part- 
ner, the  partnership  having  been  liquidated 
and  bought  by  the  latter.  Brunei  v.  Keegan, 
1  Q.  P.  R.  76.- 

Dissolution  —  Contracts  Previously 
1/ade.] — Notwithstanding  the  dissolution  of  a 
partnership,  a  partner  continues,  until  a  re- 
ceiver is  appointed,  to  have  the  same  power 
that  he  had  before  the  dissolution  to  complete 
contracts  previously  made,  for  the  purpose  of 
winding  up  the  partnership  affairs.  Hale  v. 
People's  Bank  of  Malifax,  23  Occ.  N.  157,  2 
N.   B.  Eq.  Reps.  433. 

Dissolution  —  QoodioUl — Customers  — 
Use  of  Firm  "Same — Injunction.^ — An  appeal 
from  the  decision  of  McDonald,  C.J.,  23  Occ. 
N.  2d9,  was  dismissed,  the  Court  holding  that 
the  use  of  the  firm  name  by  the  defendant 
was  both  misleading  and  injurious  to  the 
plaintiff.  Macdonald  v.  MUler,  24  Occ.  N. 
137. 

Dissolution — Interlocutory  In  junction  — 
Assets.] — A  partner  in  the  course  of  an  ac- 
tion for  dissolution  of  the  partnership  has, 
against  his  co-partner,  the  right  to  an  inter^ 
locutory  injunction  to  restrain  the  latter  from 
continuing  to  infringe  the  rule  that  the  part- 
ners must  continue  in  the  same  position  as 
regards  the  assets  until  the  action  has  been 
tried  out.  Bourdon  v.  DiticMc,  5  Q,  P.  R. 
240. 

Dissolution  —  Solicitors  —  Goodunll  — 
Right  to  Firm  Name — Acquiescence — Aban- 
donment —  Injunction — Parties.] — Upon  the 
dissolution  of  a  partnership,  in  the  absence 
of  an  agreement  between  the  partners  to  the 
contrary,  the  firm  name  being  a  part  of  the 
goodwill,  and  not  having  been  dealt  with  upon 
the  dissolution,  remains  the  property  of  all 
the  partners,  like  any  other  undisposecl  of 
partnership  property ;  and  each  member  of 
the  late  partnership  is  entitled  to  carry  on 
business  in  the  firm  name,  subject  to  the 
limitation  that  no  man  has  a  right  to  bold 
out  his  late  partner  as  still  being  his  part- 
ner in  business,  contrary  to  the  fact.  Bur- 
chell  V.  Wilde,  [1900]  1  Ch.  151,  followed. 
A  firm  of  solicitors  had  carried  on  business 
as  "  Smith,  Rae  &  Greer "  down  to  October, 
1902,  and  after  that  until  the  dissolution  of 
the  firm  in  January,  1903,  as  '*  Smith  & 
Greer:" — Held,  that  both  the  names  must 
be  taken  to  have  formed  part  of  the  goodwill 
of  the  firm  at   the  time  of  the  dissolution. 


At  the  time  of  the  dissolution  the  firm  con- 
sisted of  four  members.  Three  of  them  formed 
a  new  firm  and  used  the  name  **  Smith, 
Rae,  &  Greer,"  The  fourth,  the  defendant, 
protested  against  the  others  assuming  that 
name,  but,  on  their  refusing  to  abandon  it, 
notified  his  clients,  the  legal  profession,  and 
the  public,  that  he  had  severed  his  connection 
with  the  firms  of  Smith,  Rae,  &  Greer  and 
Smith  &  Greer«  and  intended  to  carry  on  his 
own  business  under  his  own  name.  For  nea]> 
ly  ten  and  a  half  months  he  adhered  to  this 
I)osition,  frequently  addressing  his  late  part- 
ners as  "  Smith,  Rae,  &  Greer,"  and  per- 
mitting them  to  acquire  the  right  to  be 
known  by  that  name  as  its  sole  owners: — 
Held,  that  he  could  not,  after  this  conduct 
and  lapse  of  time,  assume  the  name  of  Smith, 
Rae  &  Greer,  and  that  the  members  of  the 
firm  who  had  adopted  that  name  were  entitled 
to  have  him  enjoined  from  using  it.  Levy  v. 
Walker,  10  Ch.  D.  436,  448,  followed.  Rae 
had  at  one  time  been  a  member  of  the  old 
firm  of  Smith,  Rae,  &  Greer,  but  had  ceased 
to  be  so  before  the  dissolution.  He  permitted 
his  name  to  be  used  in  the  style  of  the  new 
firm,  but  was  not  a  member  of  it,  and  was 
not  practising  as  a  solicitor: — Held,  that  he 
was  not  a  necessary  party  to  the  action,  nor 
was  there  such  danger  of  liability  being  in- 
curred by  him  by  his  being  held  out  by  the 
defendants  as  a  partner  as  entitled  him  to  an 
injunction.  Smith  v.  Greer,  24  Occ.  N.  226, 
7  O.  L.  R.  332.  3  O.  W.  R.  135. 

ETidenoe  to  Establisli — Moneys  contri- 
buted by  partners — ^Assets — ^Account — ^Disso- 
lution. Meyers  v.  Deholt  (N.W.T.),  2  W. 
L.  R,  452. 

Eridenee  to  Establisli — Registered  de- 
claration—R.  S.  O.  1897  c.  152— Applica- 
tion to  banking  business — ^Partnership  in  fact  / 
— Estoppel — ^Holding  out — Character  in  which  / 
moneys  received — Misapplication  —  FoUovdng 
moneys.  Town  of  OakvUle  v.  Andrew^  3  O. 
W.  R.  820,  6  O.  W.  R.  454,  10  O.  L.  R.  709. 

FoToicn  Judsu^At — Corporation  —  Ac- 
tion—y/i^ment — Estoppel — Service  —  Eme- 
cution — Issue.] — A  judgment  was  recovered 
by  the  plaintiff  iq  Quebec  against  certain  de- 
fendants sued  and  described  as  "  La  Com- 
pagnie  de  Publication  Le  Temps,"  a  corpora- 
tion having  its  head  ofl5ce  in  Ottawa,  Ontario, 
in  an  action  for  libel.  There  was  no  incor- 
porated company  in  Ontario  of  that  name, 
but  a  partnership  in  that  name  was  regis- 
tered in  Ottawa,  the  partners  being  F.  M. 
and  his  wife.  This  action  was  begun  by 
writ  of  summons  specially  indorsed  with  a 
claim  for  the  amount  of  the  Quebec  judg- 
ment. The  writ  was  served  upon  F.  V.  M., 
the  manager  of  Le  Temps  Publishing  Co.. 
but  without  the  notice  in  writing  required 
by  Rule  224,  informing  him  in  what  capacity 
he  was  served.  Le  Temps  Publishing  Co. 
appeared  by  the  name  mentioned  in  the  writ 
as  if  sued  as  a  corporation,  and  the  plain- 
tiff obtained  a  summary  judgment  against 
the  defendants,  and  afterwards  an  order  to 
examine  F.  M.  as  a  partner  in  what  was  now 
en  lied  the  defendant  partnership.  ITpon  a 
motion  by  the  plaintiff  for  leave  to  issue  exe- 
cution against  F.  M.  and  his  wife,  as  members 
of  the  partnership,  an  issue  was  directed 
to  determine  whether  they  were  members  and 
liable  to  execution: — ^Held,  that  it  must  be 
taken   that  the  judgment  in  this  jurisdiction 
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was  recovei-ed  against  a  iiartuerebip,  and  not 
against  a  corporation.  If  the  Quebec  judg- 
ment was  to  be  regarded  as  one  against  a 
corporation,  and  tberefoi-^  not  capable  of  be- 
ing the  foundation  of  an  action  thereou 
against  a  partnership  firm  of  the  same  name, 
that  objection  should  have  been  taken,  but 
was  not,  on  the  motion  for  summary  judg- 
ment. On  that  motion  it  might  have  been 
shewn,  but  was  not,  that  there  never  had 
been  an  effective  service  of  the  writ  upon 
the  firm,  or  the  firm  might  have  moved  to  set 
aside  the  faulty  service  on  the  manager. 
Neither  of  these  courses  having  been  taken, 
there  was  an  unimpeached  judgment  against 
a  firm,  which  could  not  be  attacked  in  a 
collateral  proceeding;  and  it  was  open  to 
the  plaintiff  to  apply  under  part  (2)  of  Uule 
228  for  leave  to  issue  execution  against  F. 
M.  and  his  wife  as  members  of  the  firm; 
and,  as  they  disputed  their  liability,  the  ques- 
tion, not  of  the  validity  of  the  judgment,  but 
of  their  liability  as  members  of  the  firm  to 
execution  thereon,  should  be  determined  by 
the  issue  directed.     (Hbson  v.  l/e  Temps  Pub- 

i^*t?f  ^^\  ^  ^'^-  ^'  -1*  6  O.  L.  R.  690,  2 
O.  W.  R.  1122. 

Holdiac  o«t  —  Evidence^Admiasiona  — 
Ftndtng  of  Trial  Judg^—Ratification—Con- 
^deratton  —  Satopp€l.]—0,  purchased  goods 
from  the  plaintiff  on  the  credit  of  a  part- 
nership, which  he  represented  to  the  plaintiff 
existed  between  himself  and  the  defendant. 
The  trial  Judge,  on  contradictory  evidence 
of  the  statements  and  conduct  of  the  defend- 
ant after  the  goods  were  supplied,  accepted 
the  plaintiff's  version  of  what  took  place,  and 
held  that  the  admissions  of  the  defendant 
established  a  partnership.  On  appeal,  the 
Court,  while  feeling  bound  to  accept  the  trial 
Judges  view  as  to  the  credibility  of  the 
witnesses  was  of  the  opinion  that  the  evi- 
dence did  not  establish  a  partnership,  but 
established  a  ratification  by  the  defendant. 
Per  curiam :  A  ratification  is  not  a  contract ; 
It  IS  the  adoption  of  a  contract  previously 
made  in  the  name  of  the  ratifying  party,  and 
it  requires  no  consideration  to  support  it. 
The  dissenting  judgment  of  Martin,  B..  in 
Brook  v.  Hook,  L.  R.  G  Ex.  80,  must  be  takea 
as  an  accurate  statement  ot-  law.  Scott  v. 
Bank  of  New  Brunswick,  23  S.  C.  R.  277, 
followed.  A  statement  by  T.,  made  after 
the  goods  were  supplied,  that  he  and  the  de- 
fendant were  partners,  would  not, — though 
a  *  holding  out "  to  the  same  effect  made  be- 
fore the  goods  were  supplied  would, — consti- 
tute an  estoppel.  Grady  v.  Ticrney,  20  Occ. 
N.  193,  4  Terr.  L.  R.  133. 

Judsment  —  Settlement  —  Accounting. 
West  v.  Benjamin,  1  O.  W.  R.  212. 

Judgment — Execution  Againat  Partners 
— Husband  and  Wife — Separate  Estate  — 
Dissolution  of  Partnership — Registered  De- 
claration.]— A  man  and  wife  made  a  statu- 
tory declaration  under  R.  S.  O.  1897  c.  152. 
that  they  were  partners.  A  judgment  was 
recovered  against  the  firm.  Wife  set  up  thnt 
she  was  incapable  of  becoming  a  partner  of 
her  husband: — Held,  that  a  registered  de- 
claration signed  by  the  husband  only  that  the 
partnership  had  been  dissolved  was  no  evi- 
dence in  his  favour  and  that  the  wife  was 
precluded  from  setting  up  that  she  was  in- 
capable of  becoming  a  partner  of  her  hus- 
band.    Execution  against  the  wife  limited  to 


tier    separate    estate.     (Jibs^n    v.    Lc    Temps 
Publishing   Co,,  25   Occ.   N.  40,  8  O.   L.  B. 
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Limited  PartaeraUp — Special  Partner 
— Contribution — Cash  —  Interest  in  Previoua 
Partnership.] — The  contribution  of  a  special 
partner  must  be  in  actual  cash  paid  at  the 
time  of  the  formation  of  the  limited  part- 
nership. The  provisions  of  art.  1872,  C.C., 
which  require  that  the  contribution  of  a 
special  partner  shall  be  "in  cash  payments,** 
are  not  complied  with  where  the  circum- 
stances are  as  follows.  A  person  became  a 
special  partner  in  a  firm,  for  the  tenn  of 
one  year.  At  the  end  of  the  year  a  new 
partnership  was  formed,  without  liquidation 
of  the  pre-existing  business,  and  while  there 
were  debts  of  the  first  firm  outstanding.  The 
special  partner  became  a  special  partner  in 
the  second  firm,  and  his  contribution  was 
stated  in  the  certificate  at  $561,  in  goods  then 
in  the  possession  of  the  firm.  Barry  v. 
Ham^,  Q.  R.  26  S.  C.  265. 

liou    of    CsLpitBi— Depreciation    in    Ma- 
I  ehinery,] — Where  under  a  partnership  agree- 
I  ment  a  partner  gave  to  the  partnership  busi- 
ness his  time  and  skill,  and  the  use  of,  but 
not   the   property   in,   certain   machinery,    in 
I  consideration   of   a    weekly   salary,   and    one- 
I  half  of  the  net  profits  of  the  business : — Held, 
that  he  was  not  entitled  to  an  allowance  for 
the  depreciation  in  the  value  of  the  machinery 
arising  from  ordinary  wear  and  tear  on  the 
taking  of  the  partnership  accounts,  as  a  loss 
to  him  of  capital  put  into  the  business.    Z/Otc- 
tofi  Saw  Co.  v.  Machum,  21  Occ.  N.  laS.  2 
N.  B.  Eq.  Reps.  191. 

MiniBK  Prospectors  —  Construction  of 
» articles   —   Dissolution — Notice.       LeKHs   v. 
BanvUle.  3  O.  W.  R.  20. 

Non-reaistration — Action  for  Penalty — 
Affidavit — Requirements  of — Pleading  —  De- 
claration.]— In  a  qui  tam  action  for  failure 
to  register  a  partnership,  it  is  not  necessary 
to  Jitate  the  whole  declaration  in  the  aiSdavit, 
but  only  to  make  such  a  summary  statement 
as  will  be  necessary  to  shew  that  in  making 
the    aflidavit    the    plaintiff   was    referring    to 
the    same    matter    as    is    stated    In    the    de- 
claration.    2.  The  words  "  carry  on  business  " 
siiflSciently  designate  a  commercial  or  trading 
business  in  the  sense  of  arts.  1834  and  1834 
(a),    C.    C,    especially    where    it    is   further 
alleged  that  the  defendant  acted  in  violation 
of  those  articles.     3.  The  word  "  alone  "  snfB- 
ciently  indicates  that  the  defendant  was  not 
associated  in  partnership  with  any  other  per- 
son.   4.  The  word  "  transmit "  a  declaration 
is  not  sacramental,  and  the  word  "  file  "  may 
be  substituted  therefor.     5.  The  name  "  Roth- 
holz,  Sponging  Co.,"  used  aa  a  business  name 
is  manifestly  such  a  name  as  is  referred  to 
in  s.  5636,  R.  S.  Q.     Bull  v.  Lanigan,  3  Q. 
P.  R.  320,  Q.  R.  19  S.  C.  30. 

OiTer  of  Partner  to  Sell  Sliare— Ac- 
ceptance— Specific  performance — Covenant  — 
Restraint  of  trade — Security.  Pilgrim  v. 
Cummer,  2  O.  W.  R.  443. 

Oral  Contraot — Timber  limits — Interest 
in  land  —  Statute  of  Frauds — ^Part  i)erform- 
ance — Jury.  Hoefflcr  v.  Invin,  2  O.  W.  R. 
714. 
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Oral  Contraet  —  Purchase  and  sale  of 
timber  limits — Interest  in  land — Statute  of 
Frauds — Part  performance  -^  Findings  of 
jury,    Eoeffler  v.  Irtoin,  4  O.  W.  R.  172. 


—  Reply  —  Ohligation  to  Pay 
for  Qoods  Purchased  by  Partner  before  Part- 
nership—Fraud— Formation  of  Partnership- 
Creditors — -Capital — Assignment  —  Personal 
Debt  of  Partner,]^A  plaintiff  cannotj  by  a 
special  reply,  reform,  complete,  or  modify  his 
declaration.  2.  One  who,  not  being  a  pur- 
chaser, obtains  goods  which  have  not  been 
paid  for,  does  not  thereby  incur  an  oblis^ation 
to  pay  for  them.  3.  A  partnership  can  be 
annulled  as  having  been  contracted  in  fraud 
of  the  creditors  of  one  of  the  partners^  only 
if  its  formation  caused  the  creditors  prejudice, 
and  if  he  with  whom  their  debtor  contracted 
knew  at  the  time  of  its  formation  that  It, 
would  cause  such  prejudice.  4.  A  creditor 
who  is  in  a  position  to  bring  an  action  to 
set  aside  a  transaction  as  fraudulent,  has  no 
right  to  claim  from  a  third  person^  who  has 
dealt  with  his  debtor,  payment  of  what  the 
debtor  owes  him.  5.  An  act  by  which  a  per- 
son forming  a  partnership  puts  in  capital 
constituting  all  the  property  he  has.  is  not 
an  act  k  titre  universel.  6.  An  assignment, 
even  &  titre  universel,  does  not  impose  upon, 
the  assignee  the  obligation  of  paying  the* 
debts  of  the  assignor,  unless  the  assignment 
is  made  ft  titre  de  donation,  and  not  if  it  is 
made  k  titre  onereux.  7.  When  two  part- 
ners are  sued  jointly  and  severally  and  as 
partners  for  a  debt  alleged  to  be  the  debt  of 
the  partnership,  but  which  is  in  fact  only  the 
personal  debt  of  one  of  the  partners,  the 
partner  debtor  may,  in  such  an  action,  be 
adjudged  to  pay  the  debt.  Judgment  in  Q. 
R.  21  S.  C.  492,  affirmed.  Waller  v.  Jai- 
moureux,  Q.  R.  13  K.  B.  209. 

Praetiee  —  Appearance  as  for  —  Foreign 
a>rporation  carrying  on  business  without 
license.  Duthrie  v.  McDearmott,  1  O.  W.  R. 
776. 

Profits— Dispute  as  to  shares — Finding  of 
equality.  Graham  v.  Frank  (Y.T.),  1  W.  L. 
R.  510. 

Promissory  Note  —  Joint  Liability.'] — 
The  obligation  of  the  members  of  a  part- 
nership who  sign  a  promissory  note  in  their 
partnership  capacity,  is  joint  and  not  several. 
Drouin  v.  (ianihier,  Q.  R.  12  K.  B.  442. 

Purchase  of  Property — Resale  at  Profit 
— Agreement  for  Division  —  Consideration  — 
Declaration  of  Trust.]  —  Upon  information 
supplied  by  the  plaintiff,  the  defendant  pur- 
chased certain  property,  which  upon  re-sale 
yielded  a  surplus  after  meeting,  a  liability 
the  defendant  had  assumed  for  the  benefit  of 
the  plaintiff's  father.  The  defendant  promised 
the  plaintiff  that  in  the  event  of  there  being 
a  surplus  it  should  belong  to  him : — Held, 
that  the  plaintiff  and  defendant  were  not 
partners  in  such  a  way  as  to  entitle  the  plain- 
tiff to  share  in  the  profits  from  the  re-sale  of 
the  property,  and  that  the  defendant's  pro- 
mise, wnich  was  not  a  declaration  of  trusi. 
was  nudum  pactum.  Leighton  v.  Halc^  25 
Occ.  N.  88,  3  N.  B.  Eq.  68. 

Real  Estate  Brokers  —  Sccrssity  for 
Registration — Action  for  Penalty — Costs.]  — 
A  partnership  of  real  estate  brokers  is  not  a 
partnership  for  trading  purposes,  within  the 


meaning  of  s.  3  of  the  British  Columbia  Part- 
nership Act,  and  a  declaration  of  partnership 
need  not  be  registered.  An  action  to  recover 
a  penalty  under  the  Act  being  dismissed,  it 
was  held  that  there  was  power  to  award  costs 
to  the  defendants.  Paisley  v.  N^ems,  25  Occ. 
N.  111. 

Reputed  Partner — Liability  for  moneys 
misappropriated  by  co-iMirtner — Executors — 
Imputation  of  payments.  Askin  v.  Andrew,  5 
O.  W.  R.  294. 

Reputed  Partner — Misappropriation  by 
co-partner — Private  bankers — Registration  of 
partnership  ^-  Chartered  bank — ^Moneys  mis- 
appropriated by  customer — ^Trust — Notice — 
Alteration  of  bank's  position — Cheque.  On- 
tario Silver  and  Antimony  Co.  v.  Andrew  and 
Ontario  Bank,  5  O.  W.  R.  206,  6  O.  W.  R. 
68. 

Salary  of  One  Partner  as  OoTemn&ent 
AroUteet — Right  of  Co-partner  to  Share  in 
— Receiver — Book  Debts.] — While  C.  and  M. 
were  in  nartnership  as  architects,  M.  received 
an  appointment  from  the  Dominion  govern- 
ment as  supervising  architect  and  clerk  of 
the  works  in  connection  with  a  government 
building  being  erected  in  Nelson,  and  for  a 
time  M.  paid  the  salary  of  the  office  into  the 
partnership  funds.  M.  afterwards  notified  C. 
that  the  partnership  was  at  an  end,  and  there- 
after refused  to  account  for  the  salary.  C 
sued  for  a  declaration  that  he  was  entitled  to 
half  the  salary  since  the  dissolution,  and 
asked  that  a  receiver  be  appointed  of  it,  and 
also  of  the  book  debts  of  the  firm,  which  he 
alleged  M.  had  been  collecting  and  not  ac- 
counting for: — Held,  by  the  full  Court,  that 
no  receiver  of  the  salary  could  be  appointed ; 
that,  although  the  amount  of  the  book  debts 
was  small,  there  should  be  a  receiver  in  re- 
spect to  them.  Per  Hunter,  C.J.,  at  the  trial : 
— Even  if  it  were  agreed  that  the  apiwintment 
should  be  for  the  benefit  of  the  firm,  all  the 
partners  would  not  have  any  right  to  share 
in  the  salary  after  the  dissolution  of  the 
firm,  unless  there  was  a  special  agreement  to 
that  effect.  Cane  v.  Macdonald,  23  Ooc.  N. 
32,  9  B.  C.  R.  297. 

Sale  of  Interest  of  Deceased  Partner 

— Executors  —  Action  to  set  aside  sale — Ac- 
count— Reference  for  trial  of  whole  action. 
Shortreed  v.  Shortreed,  3  O.  W.  R.  867. 


Special  Partner — ^Agreement — Construc- 
tion— Liability  for  losses — Salary  of  active 
partner — Account — Dispensing  with  referencj' 
— Interest — Costs.  Fitzgerald  v.  McOill,  5  O. 
W.  R.  769. 

Syndicate  for  Promotion  of  Joint 
Stock  Company — Trust  Agreement — Con- 
struction of  Contract — Administration  by  Ma- 
jority of  Partners  —  Lapse  of  Time  Limit  — 
Spevific  Performance] — A  syndicate  consisting 
of  seven  members  agreed  to  form  a  joint 
stock  company  for  the  development,  etc.,  of 
properties  owned  by  two  of  their  number,  the 
defendants,  under  patent  rights  belonging  to 
two  other  members ;  the  three  remaining  mem- 
bers, of  whom  the  plaintiff  was  one,  furnish- 
ing the  capital;  and  all  members  agreeing  to 
assist  in  the  promotion  of  the  proposed  com- 
pany. In  the  meantime  the  lands  were  ac- 
quired by  the  defendants,  and  patent  rights 
were  assigned  to  them  in  trust  for  the  syndi- 
<'ate.  and  the  lands  and  patent  rights  were  to 
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be  transferred  to  the  syndicate  or  to  the  com 
pany  without  any  consideration  save  the 
allotment  of  shares  proportionately  to  the  in- 
terest of  the  parties.  The  stock  in  the  pro- 
posed company  was  to  be  allotted,  having  in 
view  the  proprietary  rights  and  moneys  con- 
tribated  by  the  syndicate  members,  in  propor- 
tiion  as  follows:  37^  per  cent,  to  the  defend- 
ants who  held  the  property,  32^  per  cent,  to 
the  owners  of  the  patent  rights;  the  other 
three  members  to  receive  each  10  per  cent,  of 
the  total  stock..  A  time  limit  was  fixed  with- 
in which  the  company  was  to  be  formed,  and, 
in  default  of  its  incorporation  within  that 
time,  the  lands  were  to  remain  the  property 
of  the  defendants,  the  transfers  of  the  patent 
rights  were  to  become  void,  and  all  parties 
were  to  be  in  the  same  position  as  if  the  agree- 
ment had  never  been  made.  The  10th  dause 
of  the  agreement  provided  that,  in  case  of 
difference  of  opinion,  three-fourths  in  value 
should  control.  Owing  to  differences  in  opinion, 
the  proposed  company  was  not  formed, 
but, ,  within  the  time  limited,  the  plaintiff 
and  the  other  two  members,  holding  together 
30  per  cent,  interest  in  the  syndicate,  caused 
a  company  to  be  incorporated  for  the  develop- 
ment and  exploitation  of  the  enterprise,  and 
demanded  that  the  property  and  rights  should 
be  transferred  to  it  under  the  agreement. 
This  being  refused,  the  plaintiff  brought  action 
against  the  trustees  for  specific  performance 
of  the  agreement  to  convey  the  lands  and 
transfer  the  patent  rights  to  the  company, 
so  incorporated,  or  for  damages: — ^Held,  that 
the  lOtb  clause  of  the  ag^ement  controlled 
the  administration  of  the  affairs  of  the  syndi- 
cate, and  that,  as  three-fourths  in  value  of 
the  members  had  not  joined  in  the  formation 
of  a  company,  as  proposed,  within  the  time 
limited,  the  lands  remained  the  property  of 
^he  defendants,  the  patent  rights  luid  reverted 
to  their  original  owners,  and  the  plaintiff  could 
not  enforce  specific  performance.  Hopper  v. 
Hoctar,  25  Occ.  N.  100,  35  S.  C.  R.  645. 

Winding-np  —  Assets — Sale  of  partner- 
ship lands — Foreign  judgment — Jurisdiction — 
Amendment  —  Deed  pendente  lie  —  Notice  — 
Lien — Dower — Partition.  McGregor  v.  i/c- 
Oregor,  2  O.   W.  R.  96. 

Winding-up — Powers  of  Liquidators  — 
Actions — Authorisation,] — Liquidators  named 
under  art.  1896a,  C.  C,  to  liquidate  the  prop- 
erty of  a  dissolved  partnership,  may  sue  a 
debtor  of  the  partnership  for  rent  and  dam- 
ages, and  claim  in  the  same  action  the  can- 
cellation of  the  lease,  without  first  obtaining 
the  authorization  of  the  Court  or  a  Judge  or 
of  the  members  of  the  partnership.  Robert  v. 
Gagnon,  Q.  R.  10  K.  B.  237. 


PAKTY  WALL. 

EzcaTationa  nnder — Rights  of  adjoining 
owners — Reversioners  —  landlord  and  tenant 
— Injunction.  St.  Leger  v.  T.  Eaton  Co.,  4 
O.  W.  R.  205. 

Raising — Damage  to  Adjoining  House  — 
Cause  of — lAahility — Damages.] — The  owner 
of  a  house  who  wishes  to  raise  the  party  wall 
must  give  previous  notice  thereof  to  the  owner 
of  the  adjoining  house,  in  order  to  give  him 
time  to  prepare  for  the  work,  and  thus  avoid 
all  responsibility  other  than  that  proceeding 


from  his  negligence  or  want  of  care.  2.  If 
the  damages  incurred  by  the  co-owner  of  the 
party  wall  are  the  result  not  of  the  raising 
of  the  wall  but  of  the  pulling  down  of  the 
house  adjoining  the  part^  wall,  the  one  who 
has  done  the  work  of  raismg  is  not  responsible 
for  these  damages.  In  other  words^  the  co- 
owner  of  the  party  wall  has  no  recourse 
against  the  one  who  raises  the  waU,  when  the 
damages  which  he  suffers  are  the  result  of 
faulty  construction  of  his  own  building. 
Demers  v.  Lemieux^  Q.  R.  21  S.  C.  26. 

Bights  of  Neighbonr  —  Foundation  — 
Custom.] — ^The  proprietor  who  first  builds  a 
house  wall,  intended  to  become  common,  hAs  a 
right  to  establish  the  base  of  the  wall  on  the 
fijret  soil  sufficiently  strong  to  support  the  wall 
which  he  intends  to  construct,  and  is  not 
obliged  to  go  deeper,  although  his  neighbour 
may  require  a  greater  depth,  and  may  offer  to 
bear  the  cost  of  the  increased  excavation  and 
masonry.  If  the  neighbour  desires  to  have  a 
heavier  building,  necessitating  a  deeper 
foundation,  he  must  make  the  under  structure 
at  his  own  expense.  2.  The  proprietor  first 
building  a  wall  destined  to  become  common, 
has  a  right  to  extend  the  footing  courses  more 
than  9  inches  on  his  neighbour's  land,  where 
such  extension  is  necessary  to  secure  the 
solidity  of  his  wall.  3.  Article  520,  C.  C, 
has  no  application  to  house  walls,  but  refers  to 
fence  walls  only ;  house  walls  being  governed, 
not  by  positive  law,  but  entirely  by  custom, 
which  varies  according  to  local  conditions  and 
usages,  which,  in  the  city  of  Montreal,  require 
a  footing  course  wider  than  the  body  of  the 
wall,  where  the  same  is  necessary  for  the 
solidity  of  the  wall.  Roy  v.  Struhhe,  Q.  R. 
24  S.  C.  520. 

See  EiABEMENT. 
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PATENT  FOE  INVENTIOK. 

Action  in  Superior  Court,  Qnebee — 

Stay  of — -Action  in  Exchequer  Courty\ — ^In  an 
action  based  upon  a  patent  of  invention,  pro- 
ceedings will  be  stayed  on  the  demand  of  one 
of  the  parties,  if  a  like  cause  between  the 
same  parties,  based  upon  the  same  facts,  is 
upon  the  point  of  being  fixed  for  final  hearing 
before  the  Exchequer  Court  of  Canada. 
America/n  Stoker  Co.-y.  General  Engineering 
Co.  of  Ontario,  5  Q.  P.  R.  73. 

Anticipation — Novelty.]  —  A  patent  for 
prisms  intended  for  use  in  deflecting  the  course 
of  rays  of  light  falling  obliquely  or  hori- 
zontally on  glass  placed  vertically,  as  in  the 
ordinary  windows  of  houses  or  shops,  is  not 
void  for  anticipation  by  reason  of  prior 
patents  for  prisms  for  use  whei^e  the  light 
falls  vertically  or  obliquely  on  glass  placed 
horizontally,  as  in  pavements.  Semble,  tb»t 
if  the  former  patent  were  to  be  broadly  con- 
strued as  for  a  device  for  deflecting  the  course 
of  light  passing  through  glass.  It  would  fail 
for  want  of  novelty.  Luxfer  Prism  Co.  v. 
Webster,  22  Occ.  N.  426,  8  Ex.  C.  R.  59. 
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Aflftisamieiit    for    Liaiited   Period    — 

Sale  Thereafter.}  —  A  person  who  is  the 
assignee  of  a  patented  right  for  a  limited 
period,  with  a  right  of  purchase,  but  who  at 
the  expiration  of  such  period  elects  not  to 
purchase,  and  reassigns  the  i>atent,  cannot 
thereafter  sell  the  patented  article,  though 
made  during  the  time  he  was  assignee,  his 
right  to  make  and  sell  being  restricted  to  such 
limited  period;  and  under  the  powers  con- 
ferred on  the  Court  by  s.  31  of  the  Patent 
Act,  R.  S.  C.  c  til,  an  injunction  may  oe 
issued  restraining  such  sale.  Bennett  v. 
Wortman,  21  Occ  N.  527,  2  O.  L.  K.  292. 

Claim — Patentability,]  —  The  application 
of  well-known  things  to  a  new  analogous  use 
is  not  properly  the  subject  ot  a  patent.  The 
defendants  employed  a  solution  of  hydro- 
chloric acid  to  remove  from  pickled  eggs  the 
deposit  of  carbonate  of  lime,  that  forms  upon 
them  while  being  preserved  in  a  pickle  of 
lime-water.  From  the  known  properties  of 
the-  acid  and  its  use  for  analogous  purposes  it 
was  to  be  expected  that  it  would  accomplish 
the  purpose  to  which  it  was  put.  The  pur- 
pose was  new,  and  the  defendants  were  the 
first  to  use  the  process  and  to  discover  ghat 
it  could  be  practised  safely  and  with  advan- 
tage in  the  business  of  preserving  and  market- 
,  ing  eggs,  but  there  was  nothing  in  the  mode 
of  employing  such  solution  demanding  the 
exercise  of  the  inventive'  faculties:  —  Held, 
that  there  was  no  invention,  and  that  a. patent 
for  the  process  could  not  be  sustained.  MM- 
rum,  v.  Wilson,  21  Occ.  N.  549,  7  Ex.  C.  R. 
198. 

Combination  —  Novelty — Infringement.] 
—  The  judgment  of  the  Supreme  Court  of 
British  Columbia,  7  B.  C.  R.  197,  holding  that 
the  plaintiflTs  patent  for  a  mechanical  com- 
bination was  infringed  by  the  defendant,  was 
affirmed  on  appeal.  Federation  Brand  Salmon 
Canning  Co,  v.  Short,  31  S.  C.  R.  378. 

Combination  —  Novelty — Infringement,} 
— A  patent  for  a  mechanical  combination  is 
not  infringed  unless  the  combination  is  taken 
in  essence  and  in  substance.  Jones  v.  Oal- 
Iraith,  9  B.  C.  R.  521. 

ConHiotins  Applications  —  Arbitration 
— Appointment  of  Arbitrators — Prohibition,} 
— ^When  there  are  more  than  two  conflicting 
applications  for  any  patent,  and  one  of  the 
applicants  has  intimated  to  the  commissioner 
or  the  deputy  commissioner  or  person  ap- 
pointed to  perform  the  duty  of  that  officer, 
that  he  will  not  unite  with  the  other  appli- 
cants in  appointing  arbitrators,  the  appoint- 
ment may  be  made  by  that  official  without 
notice  to  or  consultation  of  the  wishes  of  the 
other  applicants ;  and  he  has  the  absolute 
right  to  decide,  without  possibility  of  his  deci- 
sion being  reviewed  by  prohibition  or  injunc- 
tion, whether  the  conditions  exist  in  which  he 
should  proceed  to  exercise  the  power  of  ap- 
pointment. Fatter  v.  Aylen,  24  Occ.  N.  322, 
8  O.  L.  R.  70,  4  O.  W.  R.  97. 

Constraetion  of  Artieles  ProTions  to 
Patent — Right  to  Sell  after  Patent — Consent 
of  Inventot.} — ^The  defendants  bought  from 
the  plaintiffs  a  punching  bag.  which  had  on  it 
the  words  "  Pat.  applied  for,"  and,  before  the 
issue  of  the  patent,  manufactured  and  adver- 
tised for  sale  a  number  of  similar  bags  in  spite 
of*  the  plaintiffs*  remonstrances ;  and,  after 
patent  obtained  by  the  plaintiffs,  nevertheless 


continued  to  sell  the  bags  which  they  had 
manufactured:  —  Held,  that  the  defendants 
were  entitled  to  do  so  under  s.  46  of  the 
Patent  Act,  R.  S.  C.  1886,  c  61 ;  and  that  it 
made  no  difference  that  they  had  acted  with'- 
out  the  consent  of  the  inventor.  Fowell  v. 
Chown,  25  O.  R.  71,  distinguished.  Lean  v. 
Huston,  8  O,  R.  521,  distinguished.  Victor 
Sporting  Goods  Co.  v.  Harold  A.  Wilson  Co., 
24  Occ.  N.  211,  7  O.  L.  R.  570,  2  O.  W.  R. 
465,  3  O.  W.  R.  496. 

Dispute  as  to  Tme  Inventor  —  Joint 
invention  of  plaintiff  and  defendant — Declara- 
tion— ^Trust — ^Assignment  for  use  in  master's 
business.    Piper  v.  Piper^  3  O.  W.  R.  451. 

Expiry  of  Foreign  Patent — British  Pa- 
tent,}— By  the  true  construction  of  s.  8  of  the 
Canadian  Patent  Act,  R.  S.  C.  c.  61,  as 
amended  by  55  &  56  V.  c.  24,  s.  1,  a  Canadian 
patent  expires  as  soon  as  any  foreign  patent 
for  the  same  invention  existing  at  any  time 
during  the  continuance  of  the  Canadian  patent 
expires.  A  British  patent  is  a  foreign  patent 
\vithin  the  meaning  of  the  Canadian  Patent 
Act.  Judgment  in  31  S.  C.  R.  reversed,  and 
that  in  20  Occ.  N.  274,  6  Ex.  C.  R.  357,  re- 
stored. Dominion  Cotton  MiUs  Co,  v.  General 
Engineering  Co.  of  Ontario,  [1902]  A.  C.  570. 

Importation  and  Non-manufacture — 

Patent  Act.  s.  37,} — A  patentee  is  not  in 
default  for  not  manufacturing  his  invention, 
unless  or  until  there  is  some  demand  for  it 
with  which  he  has  failed  to  comply,  or  unless 
some  person  has  desired  to  use  or  obtain 
it  and  has  been  unable  to  do  so  at  a  reason- 
able price;  and  where  the  invention  is  a  pro- 
cess only,  the  patentee  satisfies  the  statute 
and  the  condition  of  his  patent  by  being  ready 
to  allow  the  process  to  be  used  by  anyone 
for  a  reasonable  sum.  Anderson  Tire  Co.  of 
Toronto  v.  American  Dunlop  Tire  Co.,  5  Ex. 
C.  R.  100,  referred  to.  2.  The  effect  of  s. 
31  of  the  Patent  Act  is  to  make  the  patent 
void  only  as  to  the  interest  of  the  person 
importing  or  causing  to  be  imported  the  arti- 
cle made  according  to  the  process  patented; 
and  importation  by  a  licensee  will  not  avoid 
the  patent  so  far  as  the  interest  of  the  owner 
is  concerned.  3.  Semble,  that  the  importation 
of  an  invention  made  in  accordance  with  a 
process  protected  by  a  patent,  is  an  importa- 
tion of  the  invention.  But,  quffire,  whether 
the  provision  of  s.  37  of  the  Patent  Act, 
requiring  the  manufacture  in  Canada  of  the 
invention  patented,  after  the  expiry  of  two 
years  from  the  date  of  the  patent,  applied 
to  the  case  of  a  patent  for  an  art  or  process. 
Hambly  v.  Albright,  22  Occ.  N.  201,  7  Ex. 
C.   R.   363. 

Infringement — Action  for  —  Motion  to 
stay — 'Proposal  to  proceed  in  Exchequer  Court 
to  avoid  patent.  Parramore  v.  Boston  Mfg. 
Co.,  4  O.  L.  R.  627,  1  O.  W.  R.  643,  716. 

Infringement — Assignee  and  Assignor — 
Estoppel — Fair  Construction.}  —  Where  the 
original  owner  of  a  patent  had  assigned  the 
same,  and  was  subsequently  preceeded  against 
by  the  assignee  for  the  infringement  of  the  pa- 
tent so  assigned,  the  former  was  held  to  be 
estopped  from  denying  the  validity  of  the 
patent,  but,  inasmuch  as  he  w^as  in  no  worse 
position  than  any  independent  member  of  the 
;  public  who  admitted  the  validity  of  the  pa- 
tent, he  was  allowed  to  shew  thst  on  a  fair 
construction   of   the   patent   he   had   not   in- 


1271 


PATEHT  FOB  IHVEHTION, 


1276 


fringed.    Indiana  Manufacturing  Co.  v.  Umiik, 
24  Occ  N.  387. 

Imfrlac»Biemt — ^Foreign  patent — Applica- 
tion for  Canadian  patent  —  Time  —  Evidence. 
miner  v.  Kay,  1  O.  W.  K.  2U0. 


_  -Assignee   and   Assignor — 

Estoppel — Construction.] — WTiere  the  original 
owner  of  a  patent  had  assigned  it,  and  was 
subsequently  proceeded  against  by  the  assignee 
for  infringement  thereof,  the  assignor  was 
held  to  be  estopped  from  denying  the  validity 
thereof ;  but,  inasmuch  as  he  was  in  no  worse 
I)Ositiou  than  any  independent  person  who 
admitted  the  validity  of  the  patent,  he  was 
allowed  to  shew  that,  on  a  fair  construction 
of  the  patent,  he  had  not  infringed.  Indiana 
Manufacturing  Co,  v.  Smith,  24  Occ.  N.  387, 
51  Ex  C.  B.  154. 

Infriacement  —  Improvements  in  Car 
W keels — Combination —  Utility,} —  The  plain- 
tiffs were  owners  of  Canadian  letters  patent 
numbered  68,608  for  improved  abrading  shoes 
for  truing  up  car  wheels.  The  improvement 
consisted  in  the  use  of  an  abrading  shoe  in 
which  there  were  a  number  of  pockets  filled 
with  abrading  material.  .  Between  the  pock- 
pts  were  spaces  or  cavities  to  receive  the  ma- 
terial worn  from  the  wheel,  the  spaces  having 
oi)eningB  in  them  to  facilitate  the  discharge 
of  such  material.  Prior  to  the  alleged  inven- 
tion abrading  shoes  had  been  used  in  which 
there  were  similar  pockets  filled  with  abrading 
paaterial ;  and  other  shoes  had  been  used 
in  which  there  were  similar  spaces  or  cavi- 
ties. The  plaintiffs'  abrading  shoe,  however, 
was  the  first  in  which  these  two  features  were 
<'ombined,  or  used  together : — Held,  that  there 
was  invention  in  the  idea  or  conception  of 
combining  these  two  features  for  the  purpose 
of  truing  up  car  wheels.  2.  That  the  in- 
vention was  useful.  Oriffin  v.  Toronto  /?.  W, 
Co..  7  Ex.  C.  R.  411. 

InfrlnKement — Lantern  Globe — Want  of 
Element  of  Inventiveness,] — In  an  action  for 
infringement  of  letters  patent  for  improve- 
ments in  lanterns,  one  feature  only  of  the 
lantern,  the  globe  of  which  could  be  lifted  ver- 
tically for  the  purpose  of  lighting  the  lamps, 
came* in  question;  and  as  to  that,  one  Issue 
was  whether  or  not  in  the  idea  or  conception 
that  if  the  bail  of  the  lantern  was  made  of 
the  right  length  to  drop  under  the  guard  or 
plate  of  the  globe,  the  bail  would  hold  up 
the  globe  while  the  lantern  was  being  lit,  or 
in  the  working  out  of  that  idea  or  concep- 
tion, there  was  invention  to  sustain  a  patent: 
— Held,  that  there  was  no  invention  to  con- 
stitute a  valid  patent.  Kemp  v.  Chown,  22 
Occ.  N.  80,  7  Ex.  C.  R.  306. 

Infrinsentent — Metal  Weather  Strips  — 
Prior  American  Patent — Narrow  Construc- 
tion,]— The  defendants  had  manufactured  a 
form  of  metallic  weather  strip  in  Canada  very 
much  nearer  to  that  shewn  and  described 
in  an  American  patent  to  a  date  prior  to 
the  Canadian  patent  owned  by  the  plaintifts 
than  it  was  to  any  of  the  forms  shewn  and 
described  in  the  plaintiffs'  patent: — ^Held, 
that  if  the  plaintiffs*  patent  was  good,  it 
was  good  only  for  the  particular  forms  of 
weather  strips  shewn  and  described  therein; 
and  that  upon  the  facts  proved  the  defendants 
had  not  infringed.  Chamberlin  Metal  Weather 
Ifitrip  Co,  of  Detroit  v.  Peace,  25  Occ.  N. 
144.  0  Ex.  C.  R.  399. 


InfriAsen&emt — Novelty  —  Onus.  Lamg 
V.  Mcillister,  1  O.  W.  R,  455,  2  O.  W.  R. 
148. 

Infrtas«atent — Parties  to  Action  —  iSfer- 
vice  out  of  the  Jurisdiction  —  DomioU,} — 
To  an  action  by  the  holder  of  a  patent  ot 
invention  against  persons  resident  within 
the  jurisdiction  for  an  injunction  against  in- 
fringement of  the  patent  and  damages,  other 
persons  not  within  the  jurisdiction,  who  make 
and  sell  to  the  defendants  the  goods  which 
are  the  subject  of  the  plalntifiTs  complaint 
under  another  patent  which  the  plaintiff  al- 
leges to  be  null  and  void,  are  neither  neces- 
sary nor  proper  parties,  and  service  upon 
them  of  an  amended  statement  of  claim  ask- 
ing for  damages  and  an  injunction  against 
them  and  for  a  declaration  that  their  patent 
is  null  and  void,  will  be  set  aside  with  costs. 
The  statement  of  claim  did  not  allege  that 
the  non-resident  parties  had  done  anything 
as  to  which  an  injunction  could  be  asked 
against  them  in  Manitoba,  and  upon  its  al- 
legations the  only  relief  the  plaintiflb  could 
possibly  claim  against  them  would  be  a  de- 
claration that  their  patent  was  null  and  void, 
thus^  raising  two  distinct  and  separate  causes 
of  action,  one  against  the  panies  within  the 
jurisdiction  and  the  other  against  the  non- 
resident parties,  both  of  which  issues  should 
not  be  tried  in  one  action.  Under  the  Patent 
Act,  R.  S.  C  c.  61,  as  amended  by  53  V.  c. 
13,  the  Court  has  no  jurisdiction  to  imi>ea<^ 
a  patent  held  b^  a  person  whose  domicil  is 
in  another  province,  but  could  only,  on  the 
application  of  a  defendant  sued  in  this  pro- 
vince for  an  infringement  of  such  a  patent, 
declare  it  to  be  void  as  against  him,  leaving 
it  prim&  facie  valid  as  against  everyone  else. 
Maw  V.  Massey-H  arris  Co.,  23  Occ.  N.  26, 
14  Man.   L.   R.   252. 


Interpretation    of    Letters    Pateml 

Infringement — Combination  of  Old  Elements.] 
— The  rules  of  interpretation  to  be  applied 
to  a  patent,  which  is  a  contract  between  the 
(lovemment  or  the  public  and  the  patentee, 
are  those  which  are  applied  to  all  otiier  con- 
tracts. The  intention  of  the  parties  must  be 
found  in  the  contract  itself,  and  the  interpre- 
tation of  its  several  clauses  is  a  question  of 
law  which  is  left  to  the  Court.  In  case  of 
doubt,  the  contract  is  interpreted  against  him 
who  has  stipulated,  i.e.,  the  patentee.  2. 
In  a  patent  for  a  combination  of  old  ele- 
ments, the  subject-matter  of  the  patent  is 
the  combination  itself  taken  as  a  whole,  which 
cannot  be  infringed  unless  the  whole  com- 
bination be  used,  without  omitting  any  ele- 
ment which  the  inventor  himself  considered 
material.  3.  In  the  present  case,  the  hinge 
joint  was  a  material  part  of  a  patent  Tor  a 
hose  coupler,  and  as  this  was  not  used  by  the 
respondent,  there  was  no  infringement.  Judg- 
ment in  q.  R.  18  S.  C.  44,  reversed.  Came 
V.  Consolidated  Car  Heating  Co.,  Q.  R.  11 
K.  B.  103. 


-Alterations  and  Improvements — 
Rights  of  Licensee.] — ^The  plaintiff  granted 
to  the  defendants  a  license  under  seal  to 
use  a  patented  invention  of  his,  being  an 
automatic  air  brake,  and  to  manufacture  and 
equip  their  rolling  stock  with  the  same.  He 
complained  that,  though  the  object  of  his 
agreement  was  that  his  brake  might  be  ad- 
vertised by  its  user  on  the  defendants*  road 
in  the  form  in  which  he  had  patented  it,  the 
defendants    were    injuring   his    invention    by 


1277 


PATENT  FOS  INVENTION. 


1278 


substitating  in  part  a  different  unpatented 
mechanical  device  of  their  own,  and  using 
the  brake  as  thus  altered  to  his  detriment; 
and  contended  that,  if  the  defendants  used 
his  invention  at  all,  they  must  use  it  in 
accordance  with  the  form  described  in  his 
patent,  and  ask  for  an  injunction: — Held, 
Armour,  C.J.O.,  dissenting,  that,  in  the  ab- 
sence of  agreement  to  the  contrary,  as  here, 
there  is  nothing  to  prevent  a  licensee  from 
making  such  changes  or  alterations  as  he 
thinks  proper  in  the  patented  invention. 
Judgment  of  Meredith,  G.J..  2  O.  L.  R.  190, 
21  Ckx:.  N.  466,  reversed.  MacLaughlin  v. 
Lake  Erie  and  Detroit  River  R.  W.  Co.,  22 
Occ.  N.  202,  3  O.  L.  R.  706,  1  O.  W.  R.  266, 
428. 

liieense  —  Royalties  —  Assignment  of 
license  by  licensees — Formation  of  company 
— Contract  to  pay  royalties  —  Statute  of 
Frauds — Consideration.  Woodruff  v.  Eclipse 
Office  Furniture  Co.,  2  O.  W.  R.  35.  114.  691, 
4  O.  W.  R.  165. 


— Extension  of  Time,]  —  A 
patent  of  invention  expires  in  two  years  from 
its  date,  or  at  the  expiration  of  a  lawful  ex- 
tension thereof,  if  the  inventor  has  not  com- 
menced and  continuously  carried  on  its  con- 
struction or  manufacture  so  that  any  person 
desiring  to  use  it  could  obtain  it  or  cause  it 
to  be  made.  A  patent  is  not  kept  alive  after 
two  years  have  expired  by  the  fact  that  the 
patentee  was  always  ready  to  furnish  the 
article  or  license  the  use  of  it  to  any  person 
desiring  to  use  it,  if  he  has  not  commenced 
to  manufacture.  Smith  v.  Barter,  2  Ex.  C. 
R.  474^  overruled  on  this  point  The  i>ower 
of  extension  beyond  the  two  years  given  to 
the  commissioner  of  patents,  or  his  deputy, 
can  only  be  exercised  once.  Qu»re:  Can  it 
be  exercised  by  an  acting  deputy  commis- 
sioner?— Power  V.  Qriffin,  23  Occ.  N.  79,  33 
S.  C.  R.  39. 

Manufacture    of   Patented   Artiole — 

Violation  —  Importation  —  Intention  — 
Forfeiture  —  Elements  —  Infringement  — 
Anticipation.] — ^1.  The  object  of  the  law,  in 
requiring  the  manufacture  of  the  patented 
article  in  the  country  where  the  patent  issues, 
being  to  protect  the  labour  and  industry  of 
the  country,  the  violation  of  the  law,  in  ordei 
to  incur  the  forfeiture  of  the  patent,  must  be 
intentional  and  of  such  a  character  as  to 
injure  the  national  labour.  The  forfeiture  of 
a  patent  is  not  incurred  by  an  importation  of 
a  trifling  character,  or  by  one  made  uninten- 
tionally. 2.  A  Canadian  patentee  is  not  de- 
prived of  his  rights  under  the  Canadian  patent 
by  the  refusal  by  the  United  States  patent 
office,  through  one  of  its  examiners,  of  a 
demand  by  the  patentee  for  a  patent  similar 
in  effect  to  one  claim  of  the  Canadian  patent, 
and  his  submission  to  such  decision.  3.  The 
proposition  that  all  elements  described  in  a 
combination  patent  of  old  elements  are  pre- 
sumed to  be  essential,  and  that  such  a  patent 
ceases  to  be  protected  when  one  of  the  ele- 
ments is  left  out  in  the  machine  of  the 
alleged  infringer,  is  not  sustained  bj^  the  law 
of  Canada.  Even  the  inventor's  opmion  that 
the  element  omitted  is  essential  may  be  passed 
over  when  a  better  opinion,  sustained  by  ex- 
periments, tends  the  other  way.  The  test  of 
infringement  is.  whether  the  substance  and 
essence  of  the  invention  has  been  taken.  If 
the  omissions  and  additions  in  the  machine 
of  the  alleged  infringer  are  not  material,  the 


mere  fact  that  there  are  certain  parts  of  the 
patented  combination  omitted  and  certain  parts 
added,  cannot  prevent  an  infringement  where 
the  substance  and  essence  of  the  patented  in- 
vention has  been  taken.  4.  A  patent  ccmnot 
be  attacked  on  the  ground  of  anticipation 
even  where  most  of  the  elements,  taken  separ- 
ately, were  known  and  used  previously,  but 
in  a  different  method,  as  in  the  present  case, 
where  an  entirely  different  steam  hose  coupler 
was  used  prior  to  the  plaintiff's  invention  of 
an  end-port  steam  coupler.  Consolidated  Car 
Heating  Co.  v.  Came,  Q.  R.  18  S.  C.  44. 

Novelty  —  Patentability  —  Pleading  — 
Amendment — Costs.] — S.,  the  plaintiffs'  pre- 
decessor in  title,  obtained  Canadian  letters 
patent  No.  20,566,  for  certain  improvements 
in  wear  plates  for  railway  ties,  which,  ac- 
cording to  the  specification  of  the  patent, 
consisted  in  a  flat  body-portion,  provided  at 
its  opposite  sides  with  defending  flat-edge 
flanges,  adapted  to  enter  the  wooden  body 
of  the  cross-ties  without  Injuring  it,  the 
flanges  being  relatively  parallel  and  lying  in 
planes  approximately  at  right  angles  to  that 
of  the  body-portion.  The  inventor  claimed : 
(1)  a  wear  plate  for  railway  ties  consisting 
of  a  body  having  projecting  flanges  at  its 
side  edges;  (2)  the  combination  with  a  rail- 
way rail  and  supporting  cross-tie  of  a  wear- 
plate  consisting  of  a  body  having  projecting 
side  flanges;  the  plate  being  interposed  be- 
tween the  rail  and  tie  with  its  flanges  en- 
tered into  the  tie  longitudinally  or  parallel 
with  the  grain  or  fibres  of  the  tie.  The  sub- 
stance of  the  invention  was  the  projecting  or 
defending  flanges  at  the  edges  of  the  plati:. 
adapted  to  enter  the  wooden  body  of  the 
cross-tie  without  injuring  it.  S.  had  also 
obtained  an  earlier  patent,  in  1882,  which 
differed  from  the  one  above  set  out  only  in 
having  one  or  more  flanges  or  ribs  placed 
under  the  plate  for  insertion  into  the  tic, 
its  object  being  the  durability  of  railway  ties. 
Prior  to  S.'s  improvements,  iron  or  steel 
plates  had  been  used  as  tie  plates,  and  it 
was  common  knowledge  that  the  insertion  of 
such  a  plate  between  an  iron  or  steel  rail 
and  a  wooden  tie  would  give  greater  durabil- 
ity to  the  rail ;  that  reduction  of  the  weight 
of  the  plate  without  loss  of  strength  could 
be  effected  by  using  channel  iron  or  angle 
iron  or  by  having  the  plate  made  with  flanges 
or  ribs;  and  that  if  such  flanges  or  ribs  were 
sharpened  they  could  be  driven  into  the  tie, 
and  that  such  flanges  or  ribs  would  in  that 
position  assist  in  holding  the  plate  in  place: 
—'Held,  that  there  was  no  invention  in  either 
of  the  improvements  for  which  S.'s  patents 
were  ^ranted.  2.  Costs  were  withheld  be- 
cause the  judgment  proceeded  upon  a  defence 
not  raised  in  the  pleadings,  but  in  respect 
of  which  the  defendants  were  allowed  to 
amend  after  the  trial.  Servis  Railroad  Tie 
Plate  Co.  of  Canada  v.  Hamilton  Steel  and 
Iron  Co.,  8  Ex.  C.  R.  381. 

Prior  Pnlilie  User — Experiments — Dedi- 
eaiion  to  Public.] — ^The  use  of  an  invention 
by  the  inventor,  or  by  other  persons  under 
his  direction,  by  way  of  experiment,  and  in 
order  to  bring  the  invention  to  perfection, 
is  not  such  a  public  use  as,  under  the  statute, 
defeats  his  right  to  a  patent.  But  such  use 
of  the  invention  must  be  experimental,  and 
what  is  done  in  that  way  must  be  reasonable 
and  necessary  and  done  in  good  faith  for  the 
purpose  of  perfecting  the  device  or  testing 
the  merits  of  the   invention :   otherwise,   the 
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use  in  public  of  the  device  or  invention  for 
a  time  longer  than  the  statute  prescribes, 
wUl  be  a  dedication  of  it  to  the  public;  ^nd 
wh^  that  happens  the  inventor  cannot  recall 
the  gift.  (Jonwo/y  v.  Ottaica  Electric  R*  W. 
Co,,  8  Ex.  C.  R.  432. 

Steadyins  Device  in  Cream  Separa- 
tors —  Improvement  —  Narrow  Construc- 
tion.]— ^The  invention  in  question  consisted 
in  the  substitution  of  an  improved  device  for 
one  formerly  in  use  as  part  of  a  machine, 
in  this  case  a  tubular  cream  separator: — 
Held,  that  the  patent  must  be  given  a  nar- 
row construction,  and  be  limited  to  a  device 
substantially  in  the  form  described  in  this 
patent  and  specification.  iSharplea  v.  National 
Manufacturing   Co.,   25   Occ.    N.   146. 


PATENT  FOE  LAND. 


See  Crown  —  Deed. 
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PATIPEE. 

Leave  to  Appeal  in  Forma  Pauperis.] 

— While  no  precise  or  definite  rule  can  be 
laid  down  as  to  the  proof  to  be  adduced  in 
support  of  applications  for  leave  to  proceed 
before  the  Court  of  King's  Bench  in  form& 
pauperis,  the  Court  will  be  more  exacting  in 
a  case  like  the  present,  where  the  appellant, 
claiming  a  share  of  an  estate,  is  appealing 
from  a  unanimous  adverse  judgment  of  the 
Court  of  Review,  and  is,  moreover,  still  cap- 
able of  earning  a  livelihood,  than  it  would 
be'  in  an  action  for  an  alimentary  allowance, 
or  for  damages  by  a  person  incapacitated 
for  work  by  an  accident,  and  particularly 
where  the  judgment  appealed  from  has  been 
in  favour  of  the  party  making  the  application. 
Boucher  v.  Morrison,  Q.  R.  11  K.  B.  129. 

Maintenance — lAahility  of  Overseers  — 
"  Expenses  Necessarily  Incurred  " — Notioe.l 
— The  defendants  declined  to  pay  expenses 
incurred  by  the  plaintiff  in  connection  with 
the  support  and  maintenance  of  O.  and  her 
infant  child,  paupers  chargeable  to  the  dis- 
trict, on  the  ground  that  the  paupers  in  ques- 
tion had  been  placed  with  D.  by  the  overseers, 
and  that  they  were  removed  by  the  plaintiff 
from  the  house  where  they  had  been  placed 
to  his  own  house,  without  the  knowledge  and 
consent  of  the  overseers : — Held,  assuming 
this  to  be  the  case,  and  that  the  plaintiff  had 
acted  improperly  in  connection  with  the  ^  re- 
moval of  the  paupers,  he  was  under  no  obliga- 
tion to  support  them  longer  than  he  chose  to 
do;  that  the  paupers  remained  charge- 
able to  the  district:  and  that  the  defendants, 
after  notice  from  the  plaintiff,  must  remove 
the  paupers,  and  provide  for  them,  or  pay  all 
charges  thereafter  necessarily  incurred  for 
their  support.  The  care  of  C.,  while  ill  and 
confined  to  bed,  charges  for  medical  attend- 
ance, and  expenses  of  burial,  were  all  neces- 
sary   expenses,    for   which   the   plaintiff   was 


entitled  to  recover.  Medical  attendance  was 
an  expense  necessarily  incurred,  for  which 
the  plaintiff  was  entitled  to  recover,  although 
he  had  not  actually  paid  the  bill,  such  at- 
tendance having  been  furnished  at  the  plain- 
tiff's request,  and  on  his  responsibility.  The 
notice  given  by  the  plaintiff  to  the  overseers 
to  provide  for  C,  must  be  held  to  apply  to 
and  include  her  infant  child,  who,  to  the  de- 
fendants' knowledge,  was  living  with  her, 
although  the  child  was  not  specially  men- 
tioned in  the  notice.  Naas  v.  Overseers  of 
the  Poor  for  District  No.  3,  35  N.  S.  Reps. 
316. 

Belief — Expenses  Necessarily  Incurred  — 
Proceedings  to  Recover — Examifiation  —  No- 
tice— Pleading — Reduction  of  Amount.] — lu 
an  action  by  the  overseers  of  the  poor  district 
of  one  county  against  the  treasurer  of  an- 
other county,  to  recover  expenses  incurred 
in  and  about  the  removal  of  a  pauper,  pur- 
suant to  an  order  for  removal,  and  of  the 
relief,  on  examination,  of  the  pauper,  pre- 
vious to  such  removal,  the  order  for  removal 
was  impeached,  on  the  ground  that  it  did 
not  shew,  on  its  face,  that  the  pauper  was 
examined  previous  to  such  removal : — ^Held, 
following  Rex  v.  Tavistock,  3  D.  &  R.  431, 
that  this  was  unnecessary.  The  defendant, 
having  had  notice  of  the  amount  claimed, 
should  have  pleaded,  if  he  considered  the 
amount  excessive.  A  statement  of  claim  was 
good  which  set  out  the  following  particulars, 
viz.,  the  application  to  the  plamtiffs  for  re- 
lief, that  the  pauper  had  no  settlement  there; 
examination  of  the  pauper  under  oath ;  trans- 
mission to  the  defendant  of  copies  of  the 
depositions;  neglect  to  remove;  the  making 
of  the  order  for  removal ;  the  amount  ot 
expenses  necessarily  incurred ;  demand  for 
payment,  and  refusal.  Nevertheless,  as  the 
amount  claimed  appeared  to  be  excessive, 
the  order  for  judgment  for  the  plaintiffs 
should  be  conditioned  upon  an  undertaking 
on  the  part  of  the  plaintiffs  to  reduce  the 
amount.  Cumberland  Overseers  of  the  Poor 
v.  McDonald,  35  N.  S.  Reps.  394. 


PAYMENT. 

Appropriation  of  Payments  —  Illegal 

Contract.] — When  a  debtor  pays  money  on 
account  to  his  creditor,  and  makes  no  appro- 
priation, the  creditor  has  the  right  of  appro- 
priation and  may  exercise  the  right  up  to 
the  last  moment  by  action  or  otherwise;  be 
may  even  appropriate  in  satisfaction  of  a 
debt  for  which  no  action  would  lie  by  reason 
of  the  illegality  of  the  transaction  out  of 
which  the  debt  originated.  Mayherry  v. 
Hunt,  34  N.  B.   Reps.  628. 

Appropriation  of  Payments  —  Mort- 
gage— Principal  or  interest — Variation.  Dea- 
con V.  Wehh,  2  O.  W.  R.  110. 

Payment  into  Conrt — Condition  of^  Pay- 
ment out — Counterclaim  —  Costs — Trial  — 
Practice.] — ^In  an  action  for  the  price  of 
land  under  an  agreement  for  sale,  or  in  the 
alternative  for  possession,  the  defendant  filed 
a  counterclaim  for  specific  performance,  and 
paid  into  Court  the  amount  of  the  purchase 
money  and  interest,  demanding  therewith  a 
deed  with  covenants  of  warranty  of  title. 
The  plaintiff  proceeded  with  his  action,  and 
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recovered  judgment  at  the  trial  for  tlie 
amount  claimed  and  costs,  including  costs  of 
the  counterclaim,  the  decree  directing .  him  to 
give  the  deed  demanded  by  the  defendant 
as  soon  as  the  costs  were  paid.  The  verdict 
was  affirmed  by  the  Court  en  banc;  33  N. 
S.  Reps.  334: — Held,  that,  as  the  defendant 
had  succeeded  on  his  counterclaim,  he  should 
not  have  been  ordered  to  pay  the  costs  before 
receiving  his  deed ;  and  the  decree  was  varied 
by  a  direction  that  he  was  entitled  to  his 
deed  at  once  with  costs  of  appeal  to  the 
Court  below  and  to  the  Supreme  Court  of 
Canada  against  the  plaintiff.  Parties  to  pay 
their  own  costs  in  Court  of  first  instance: — 
Held,  per  Gwynne,  J.,  that  the  defendant 
should  have  all  costs  subsequent  to  the  pay- 
ment into  Court.  Darrow  v.  MUlarH,  21  Occ. 
N.  255,  31  S.  C.  B.  196. 

ReooTery  Back — Illegal  License  Fee  — 
Municipal  Corporations — By-lato.'] — ^A  muni- 
cipal corporation  i>assed  a  by-law  providing 
that  (subject  to  certain  exceptions)  no  butcher 
should,  without  being  duly  licensed,  sell 
any  fresh  meat  in  any  part  of  the  municipal- 
ity. The  fee  was  fixed  at  $10,  and  the  by-law 
provided  that  a  penalty  of  not  exceeding  $50 
might  be  imposed  upon  summary  prosecution. 
The  plaintiff,  after  some  demur,  took  out 
licenses  for  two  years,  but  in  the  third  year 
refused  to  do  so,  and  upon  appeal  by  him 
from  his  summary  conviction  for  a  breach 
of  the  by-law,  the  by-law  was  held  to  be  in- 
valid, and  the  conviction  was  quashed : — Held, 
in  an  action  brought  by  him  to  recover  back 
the  fees  paid  by  him,  and  by  other  butchers 
whose  rights  had  been  assigned  to  him, 
that  the  fees  having  been  paid  under  a  claim 
of  right,  without  fraud  or  imposition,  and 
without  actual  interference  with  the  business 
of  the  butchers,  or  compulsion  exercised  upon 
them,  could  not  be  recovered  back.  Cushen 
V.  City  A>t  Hamilton,  22  Occ.  N.  282,  4  O. 
L.  R.  265,  1  O.  W.  R.  441. 

See  Bankruptcy  and  Insolvency — ^Banks 
AND  Banking  —  Bills  of  Bxchange 
AND  Promissory  Notes — Company  — 
Executors  and  Administrators — Gut 
— Insurance — Limitation  of  Actions 
— ^Mortgage  —  Pleading  —  Sale  of 
Goods  —  Ship — Stay  of  Proceedings 
— Writ  of  Summons. 


PAYMENT  INTO  COXTRT. 

Pleading  —  Defence  of  Payment  in  — 
Money  Paid  in  for  Another  Purpose.]  — 
Where  an  order  for  summary  judgment  in 
favour  of  the  plaintiff  is  set  aside  upon  pay- 
ment into  Court  by  the  defendant  of  a  speci- 
fied amount  as  part  security  for  the  plaintiff's 
claim,  the  defendant  cannot  make  the  money 
available  for  the  purpose  of  a  plea  of  pay- 
ment in,  in  satisfaction  of  the  plaintiff's 
claim.  Mendels  v.  Gibson,  7  O.  L.  R.  611, 
2  O.  W.  R.  857,  3  O.  W.  R.  551,  4  O.  W. 
R.  336,  5  O.  W.  R.  233. 

Pleading — Defence  of  Tender  and  Pay- 
ment in — Motion  by  Plaintiff  for  Payment  out 
— Security  for  Costs — Motion  to  Rescind  Or- 
der after  Compliance  with,] — ^The  plaintiffs, 
resident  in  the  United  States,  in  compliance 
with  an  order  for  security  for  costs,  paid  $200 
into  Court.  The  defendants  in  their  deh 
fence  set  up  tender  before  action  and  paid 
D— 41 


into  Court  $189.52,  in  full  of  plaintiffs'  claim 
of  $353.89  and  costs.  On  an  application 
by  the  plaintiffs  for  an  order  either  for  pay- 
ment out  of  the  money  paid  in  by  the  de- 
fendants or  for  an  order  rescinding  the  order 
for  security  for  costs  and  repayment  of  the 
$200  paid  in  by  the  plaintiffs :— Held,  follow- 
ing Griffiths  v.  School  Board  of  xstrady- 
fodwg,  24  Q.  B.  D.  307,  that  if  the  plaintiffs 
elected  to  take  out  the  money  paid  in  with 
the  plea  of  tenders,  they  must  take  it  out  in 
full  of  their  claim^  and  the  defendants  would 
be  entitled  to  their  costs: — Held,  also,  that 
the  order  for  security  for  costs  having  been 
regularly  issued  and  acted  on,  it  was  too  late 
to  set  it  aside ;  and  the  motion  was  dismissed. 
American  Aristotype  Co.  v.  Eakins,  24  Occ. 
N.  133,  7  O.  L.  R.  127,  3  O.  W.  R.  256,  306. 

See  AppEAii — Bills  of  E^xchange  and  Pro- 
missory Notes — Dismissal  of  Action 
— Insurance — Lunatic  —  Railwat  — 
Shif — Vendor  and  Purchaser — Wnx. 


PAYMENT  OXTF  OF  COITBT. 

Dismissal  of  Aotion — Money  Paid  in 
with  Defence,] — The  defendant  has  a  right, 
after  a  judgment  dismissing  in  toto  the  action 
against  him,  to  withdraw  the  amount  de- 
posited by  him  in  the  course  of  the  action, 
and  not  withdrawn  by  the  plaintiff.  Amiot  v. 
Marsan  dit  Lapierre,  6  Q.  P.  R.  461. 

Money  Paid  in  as  Seonrity  for  Costs 
of  Appeal — Surplus  —  Execution  Creditor 
— Stop  Order — Agreement  with  Solicitors,] 
— ^The  defendants,  having  in  the  hands  of 
the  sheriff  an  unsatisfied  execution  against 
the  plaintiff  for  the  costs  of  the  action,  and 
having  obtained  a  stop  order  against  the  sum 
of  $200  paid  into  Court  by  the  plaintiff  as 
security  for  the  costs  of  an  appeal  to  the 
Court  of  Appeal,  which  had  been  dismissed 
with  costs,  were  held  entitled  to  payment 
of  the  surplus  of  the  $200,  after  satisfying 
their  costs  of  appeal,  to  be  applied  on  their 
costs  of  the  action,  an  agreement  alleged 
by  the  plaintiff  between  him  and  his  solici- 
tors, that  the  surplus  should  belong  to  them 
to  be  applied  upon  their  costs,  not  having 
been  satisfactorily  established.  Evans  v. 
Town  of  UuntsvUle,  24  Occ  N.  2»7,  7  O.  li. 
R.  540,  3  O.  W.  R.  423. 

See  Appeal — Costs — Dismissal  of  Action 

— Wnx. 


PEACE  OFFICEB. 

See   Contempt   of   Court — Notice   or   Ac- 

.  TION. 


PEDDLEBS. 

-See  Municipal  Corporations. 


PENALTY. 

Aotioii  for — Deposit — Order  Tfunc  Pro 
Tunc — Terms.] — Where  a  plaintiff  has  neg- 
lected to  make  the  deposit  of  $10  required  in 
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order  to  briu^  ii  Huit  for  a  penalty  under  art. 
793,  C  M..  aj^ainst  a  municipal  corporation 
wUhin  the  limits  of  whose  territory  he  does 
not  reside^  the  Court,  after  contestation  and 
hear  in}?  on  the  merits,  will  permit  the  plaintiff 
to  make  such  deposit,  upon  the  terms  of 
his  paying  the  costs  of  the  motion  to  obtain 
such  i)ermission,  and  the  defendant  will  be 
at  liberty  to  plead  de  novo  after  notice  that 
the  dei)osit  has  been  made.  Pativrson  v. 
Corporation  of  Nehon,  4  Q.  P.  R.  20. 

AoHon  —  Xon-rgeistration  of  Declaration 
— Agent  of  Insurance  Company  —  Registra- 
tion on  Day  of  Scrrice  of  Writ — Institution 
of  Action,] — The  institution  of  an  action 
dates  from  the  service  of  the  writ,  and  not 
from  the  issue  of  the  writ,  and  hence,  in  a 
qui  tam  action  against  the  agent  of  an  in- 
surance company  to  recover  a  penalty  for  fail- 
ure to  register  the  declaration  required  by 
art.  4754,  R.  S.  Q.,  a  certificate  shewing  that 
the  declaration  had  not  been  registered  within 
sixty  days  nor  up  to  the  date  of  issue  of  the 
writ,  is  insufficient  to  establish  default, 
where  it  api)ears  that  the  writ  was  not  served 
until  four  days  after  its  issue  and  that  the 
declaration  was  duly  made  and  registered  on 
the  day  of  such  service.  If  the  writ  was 
served  before  registration,  the  burden  of  prov- 
ing that  fact  was  on  the  plaintiff,  which 
proof  he  had  not  made.  Jnglis  v.  Aitken.  Q. 
R.  23  S.  C.  r»28. 

Action  —  Parties — Association — Crown.] 
—A  suit  under  s.  12  of  62  V.  c.  JM)  (Q), 
which  makes  liable  to  a  penalty  of  not  mor« 
than  $10  every  person  who,  without  a  license 
of  the  barbers'  association  of  the  province 
of  Quebec,  shaves  or  trims  the  beard  or  cuts 
the  hair  of  any  i)er8on  for  payment  or  pro- 
raise  of  payment,  cannot  be  begun  in  the 
name  of  the  association,  but  must  be  in  the 
name  of  the  Crown  or  of  some  person  suing 
as  well  in  the  name  of  the  Crown  as  in  his 
own  name,  liarhcrs"  Assonation  of  the  Pro- 
riiwc  of  Quebec  v.  Blatvchard,  Q.  R.  21  S. 
V,  201. 


Actloa  for — Statute  —  Partiefi.] — Wh«'re 
a  special  statute,  or  the  (Consolidated  Stat- 
utes of  Quebec,  or  the  Municipal  Code,  au- 
thorizes any  one  to  institute  an  action  for  a 
penalty  in  his  own  name,  he  may  do  so, 
although  the  penalty  for  which  h*»  sues  is 
payable  half  to  'himself  and  half  to  the 
Crown.     Poirier  v.  Boursier,  7  Q.  P.  R.  10. 

I 

Affidavit — (Commissioner  —  Form.] — The 
affidavit  required  for  the  institution  of  an 
action  for  a  penalty  under  the  provisions  of 
the  charter  of  the  city  of  Montreal,  may  be 
made  before  a  commissioner  of  the  Superior 
Court,  as  well  as  before  a  justi(^  of  the 
l>eace.  2.  The  defendant  suffers  no  prejudice 
in  fact  if  the  affidavit  of  the  sureties  is  not  in 
the  first  person.  Lapointc  v.  Berthinume,  i\ 
Q.  P.  R.  217. 

Commissioner  of  Schools  —  Contract 
iriih  Corporation.] — The  defendant,  a  com- 
missioner of  schools  for  his  parish,  had  un- 
dertaken to  warm  the  school  of  his  precinct, 
in  consideration  of  $10  a  year: — Held,  that 
this  trivial  contract  was  not  a  violation  of 
the  spirit  of  the  law,  and  therefore  an  action 
for  a  penalty  brought  ncrainst  him  should 
he  dismissed.  Cantin  v.  Lachance.  Q.  R.  19 
S.   C.   144. 


Compounding  Action  for — Promissory 
Sotc  for  Costs — Failure  of  Consideration.] — 
The  plaintiffs  instituted  an  action  qui  tam 
for  a  penalty,  and,  further,  asking  for  the 
confiscation  of  certain  pictures.  He  also 
lodged  a  fiat  for  a  writ  in  an  action  to 
recover  damages.  The  penal  action  was  sub- 
sequently discontinued,  and  the  plaintiff  re- 
ceived from  the  defendant  two  promissory 
notes,  in  the  consideration  of  which  the  costs 
of  the  action  qui  tam  were  included.  In 
an  action  on  the  promissory  notes : — Held, 
that  the  discontinuance  or  suspension  or  com- 
pounding of  a  popular  or  qui  tam  action, 
without  the  consent  of  the  Crown  or  of  the 
(/ourt,  is  prohibited  by  law,  and  such  prohi- 
bition aj^Iies  from  the  amount  of  the  issu- 
ance of  the  writ  in  such  action.  2.  The  fact 
that  the  plaintiff  prayed  for  the  confiscation 
of  the  pictures,  in  addition  to  a  condemnation 
for  penalties  in  favour  of  the  Oown  and 
himself,  did  not  make  it  less  impossible  for 
him  to  discontinue  or  compound  the  action 
so  far  as  the  recovery  of  penalties  shareable 
with  the  Crown  was  concerned.  3.  A  pro- 
missory note  given  by  the  defendant  in  settle- 
ment of  such  action  is  null  and  void,  but 
where  the  settlement  of  the  jteneA  action 
formed  only  part  of  the  consideration,  and 
the  settlement  of  the  damages  claimed  by 
the  plaintiff  in  the  other  action  was  the 
consideration  for  the  rest  of  the  amount, 
the  note  was  held  good  so  far  as  regarded  the 
settlement  of  damages.  Lapr^s  v.  Masse,  Q. 
R.  19  S.  C.  275. 

Informer — Right  to  Sue-^^ompany  — 
"  Limited "] — Any  i>er8on  has  a  right  to 
bring  an  action  to  recover  the  penalty  pro- 
vided by  s.  75>  of  R.  S.  C.  c.  119,  for  neglect- 
ing to  have  the  word  "  limited  **  printed  after 
the  name  of  the  company  on  the  outside 
of  the  company's  office.  Lamalice  v.  Electric 
Printing   Co.,   4   Q.   P.   R.  26C.        ^ 

Municipal  Corporation — Action  by  In- 
former —  Crotcn — Writ  of  Summons — Nex^es- 
sary  Ai-ermcnta.] — A  person  of  full  age  who 
brings  against  a  municipal  corporation  an  ac- 
tion to  recover  the  penalty  provided  by  art.  793 
of  the  Municipal  Code,  suing  in  his  own  name, 
must  state  in  the  writ  of  summons  that  he  is 
suing  for  the  Crown,  to  whom  the  penalty 
belongs;  he  must  claim  the  penalty,  not  for 
whomsoever  has  a  right  to  it.  but  for  the 
Crown  by  name.  Duval  v.  Corporation  of 
St.  Alexandre,  Q.  R.  24  S.  C.  271. 

Mnnicipal  Corporation — Riifht  of  Ac- 
tion Against — Resident  of  Municipality.]  — 
By  virtue  of  s.  ^Wf)  of  54  V.  c.  86,  a  statute 
incorporating  the  town  of  Drummondville,  any 
adult  person  residing  in  the  said  town  may 
begin  in  his  own  name  a  penal  action  such 
as  is  mentioned  in  s.  330  of  that  Act,  or  such 
an  action  as  is  authorized  by  s.  4857,  R.  S. 
Q.,  and  art.  104G,  C.  M.  Poirier  v.  Cusson, 
Q.   R.  ?I   S.  C.  407. 

Non*resistration    of   Partnership   — 

Foreign  Partners — Factor — Firm  Same.] — In 
an  action  for  a  penalty  brought  against  C, 
doing  business  as  C.  &  Son,  for  failure  to 
register  his  business  as  required  by  law.  it  was 
proved  that  C.  was  not  carrying  on  business 
alone,  but  was  in  partnership  with  another 
pei*son,  and  that  both  partners  resided  in  a 
foreign  country: — Held,  that  laws  imposing 
penalties  cannot  be  extended  beyond  their 
clear  provisions,   and  that  the  court  cannot 
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oxteDd  the  scope  of  the  plaintiff's  allegation, 
viz.,  that  the  defendant  was  carrying  on  busi- 
ness alone  under  a  certain  firm  name,  so  as  tu 
include  the  case  of  the  defendant  doing  busi- 
ness with  another  i)erson  under  such  name 
>vithout  legal  registration.  2.  The  law  re- 
quiring registration  of  partnerships  does  not 
apply  to  the  case  where  a  business  is  carried 
on  by  a  factor  in  the  Province  of  Quebec  in 
behalf  of  persons  none  of  whom  are  domi- 
ciled or  resident  in  the  province  of  Quebec. 
Hidgcuay  v.  CoUier,  Q.  R.  21  S.  C.  473. 

Nova  Scotia  Toinui  Inoorporatioa  Aot 

—  Qui  Tarn  Action  —  Ri^ht  of  Informvr  to 
Bring — Utajf — ISIafutc  of  Limitaiionti — inter- 
pretation  Act,\ — A  qui  tarn  action  for  the  re- 
covery of  the  i>enaltie8  prescribed  by  the 
Towns  Incorporation  Act,  U.  S.  N.  S.  c.  71, 
in  the  case  of  a  person  who  acts  as  mayor 
after  becoming  disqualified.  Section  56,  s.-s. 
3.  of  the  Act  prescribes  the  penalty,  namely, 
^2\}  for  each  time  he  so  acts.  Section  238 
provides  that  *'  all  actions  and  prosecutions 
for  penalties  for  breach  of  any  of  the  provi- 
sions of  this  chapter  may,  when  not  otherwise 
therein  provided,  be  prosecuted  by  the  town 
or  any  officer  thereof  or  any  person  who 
prasecutes  therefor,  and  shall  be  begun  by  in- 
formation laid  before  the  stipendiary  magis- 
trate of  the  town."  Section  238,  s.-s.  2,  gives 
the  stipendiary  magistrate  jurisdiction  to  en- 
force such  penalties,  and  s.-8.  3  makes  the 
Summary  Convictions  Act  applicable.  Swrtion 
242  states  that  all  penalties  collected  shall  form 
IMirt  of  the  revenue  of  the  town.  The  plaintiff 
claimed  the  right  to  bring  the  action  as  a 
common  informer,  under  s.  23,  s.-s.  45.  of  the 
Interpretation  Act,  U.  S.  N.  S.  c.  1.  The 
defendant  took  out  a  summons  to  stay  the 
action : — Held,  that  the  action  must  be  stayed. 
The  penalty  is  not  given  to  a  person  aggrieved. 
But  for  the  provisions  in  the  Interpretation 
Act,  the  Crown  alone  could  sue  thereunder: 
Hradlaugh  v.  Clark,  8  App.  Gas.  354.  But 
the  Interpretation  Act  does  not  allow  the 
action  to  be  maintained.  Another  mode  of 
enforcing  the  penalty  is  provided  in  the  Towns 
Incorporation  Act,  and  if  that  does  not  apply, 
the  penalty  can  be  recovered  under  the  Sum- 
mary Convictions  Act.  McDonald  v.  Robert-  \ 
son,  22  Occ.  N.  430. 

Ontario  Election  Act  —  Bribery  —  Re- 
covery of  Penalty  by  Action.] — ^The  effect  of 
the  amendment  of  s.  159  (2)  of  R.  S.  O.  18J)7 
r.  1).  made  by  03  V.  c.  4  (C),  by  which  per- 
sons committing  various  forms  of  bribery 
enumerated  in  the  section  (a  to  e  inclusive) 
become  on  conviction  liable  to  a  fine  of  $200 
and  imprisonment,  is  to  take  the  penalties  im- 
IK)sed  by  the  amended  clause  out  of  the  cate^ 
gory  of  those  which  may  be  recovered  by 
action  under  s.  105.  Only  one  proceeding  is 
contemplated  by  the  amended  section,  and 
that  is  one  in  which  both  the  ))enalty  may  be 
recovered  and  the  imprisonment  imposed. 
Both  must  follow  on  the  conviction  in  one 
and  the  same  proceeding  taken  to  enforce 
them.  Imprisonment  cannot  be  adjudged  in 
an  action  under  s.  105,  which  intends  a  pro- 
ceeding by  action  to  recover  the  money  penalty 
only.  Judgment  of  Boyd.  C.,  which  followed 
that  of  Britton  J.,  in  Carey  v.  Smith,  5  O. 
L.  R.  200,  2  O.  W.  R.  10,  in  dismissing  the 
action,  varied;  and  the  action  held  maintain- 
able under  s.  195  only  for  penalties  imposed 
bv  ss.  102.  103.  l(r»,  10(5.  KW,  AsscUinc  v. 
Shiblcy,  0  O.  L.  R.  327.  5  O.  W.  R.  100, 


Ontario  Election  Act  —  Bribery  —  Re- 
covery by  Action — Agent  at  l*oll — Certificate 

—  Seglect  to  Take  Oath  —  Reduction  of 
Penult y\ — An  action  will  not  lie  under  s.  195 
of  the  Ontario  Election  Act,  R.  S.  O.  1897  c. 
9,  for  the  pecuniary  penalty  for  the  offence  of 
bribery  prescribed  by  s.  159,  s.-s.  2,  as  amend- 
ed by  03  V.  c.  4,  s.  21,  until  after  conviction. 
The  defendant  was  found  guilty  of  bribery, 
on  the  evidence,  and  the  claim  for  a  penalty 
was  dismissed  without  costs.  The  defendant 
was  found  guilty  of  bribery,  on  the  evidence, 
and  the  claim  for  a  penalty  was  dismissed 
without  costs.  The  defendant  was  held  liable 
to  a  penalty  of  $400  under  s.  94,  s.-b.  5,  of 
the  Act,  for  votidg  at  a  polling  place  where 
he  was  acting  as  an  agent  of  a  candidate, 
under  a  certificate  of  the  returning  officer, 
without  having  taken  the  oath  of  qualification, 
but  the  penalty  was  reduced  to  $40,  as  in 
the  preceding  case.  Carey  v.  Smith,  23  Occ. 
N.  94,  5  O.  L.  R.  209,  2  O.  W.  R.  10. 

Ontario  Election  Act  —  Voting  icithout 
Right — Agent  at  Poll — Reduction  of  Penalty,] 

—  The  defendant  applied  for  and  obtained 
registration  as  a  city  voter,  not  knowing  that 
his  name  was  still  on  the  voters*  list  for  the 
township  in  which  he  had  formerly  resided. 
Afterwards  he  agreed  to  act  as  agent  at  the 
poll  for  one  of  the  candidates  for  the  electoral 
district  in  which  the  township  was  situated, 
at  a  ix)lling  place  other  than  that  for  the  sub- 
division in  which  he  had  formerly  resided, 
and  received  from  the  returning  officer  a  certi- 
ficate entitling  him  to  vote  at  the  place  where 
he  was  to  be  stationed.  He  acted  as  agent 
there,  took  the  oath  of  secrecy,  and  voted 
there.  No  other  oath  than  that  of  secrecy 
was  administered  or  tendered  or  discussed. 
Ue  was  not  aware  that  a  non-resident  could 
not  vote: — Held,  that  the  defendant  was  not 
liable  to  the  penalty  imposed  by  s.  108  of  the 
Ontario  Election  Act,  R.  S.  O.  1897  c.  9,  for 
voting  knowing  that  he  had  no  right  to  vote. 
— South  Riding  County  of  Perth,  2  Ont.  Elec. 
Cas.  30,  followed.  2.  That  the  defendant  was 
not  liable  to  the  penalty  imposed  by  s.  181  of 
the  Act  for  wilfully  voting  without  having 
at  the  time  all  the  qualifications  required  by 
law.  **  Wilfully  voting "  as  in  this  section, 
and  applying  it  to  the  facts  of  the  case,  was 
practically  the  same  as  voting  knowing  that 
he  had  no  right  to  vote.  3.  That  the  defend- 
ant was  liable  to  the  penalty  of  $400  imposed 
by  s.  9,  s.-s.  5.  of  the  Act,  for  not  having 
taken  the  oath  of  qualification  required  to  be 
taken  by  agents  voting  under  certificate:  but, 
as  the  defendant  was  not  asked  to  take  the 
oath,  the  deputy  returning  officer  not  having 
been  aware  that  it  was  necessary,  and  the 
plaintiff  himself  was  present  when  the  de- 
fendant voted,  and  did  not  object,  the  provi- 
sions of  R.  S.  O.  18!>7  c.  108  should  be  ap- 
plied, and  the  penalty  re<luced  to  $40.  Smith 
v.  Carey,  23  Occ.  N.  93,  5  O.  Iv.  R.  203,  2  O. 
\V.  R.  13. 

Ontario  Election  Act — Disqualified  Per- 
son Voting  at  Election — Postmaster  in  City — 
Sub-postmaster — Post  Office  Act — Liability  to 
Penaity.]  —  Held,  a  sub-postmaster  having 
charge  of  a  branch  office  in  a  city  or  town 
is  a  **  postmaster  "  within  the  meaning  of  the 
Ontario  Election  Act,  and  liable  to  the 
penalty  imposed  by  that  Act  for  voting  at  an 
election  for  members  of  the  Legislative 
.Vssombly.  f.ancastcr  v.  Shair,  0  O.  W.  R. 
;;iO.  10  ().  L.  R.  004. 
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PESEIKFTION. 

Aotioii  in  "Warranty — Intervention.] — 
Eiven  if  a  principal  plaintiff,  in  an  action 
where  there  is  an  intervention  and  a  demand 
in  warranty,  would  be  entitled  to  have  any 
part  of  the  instance  perempted,  such  as  the 
intervention,  he  cannot  obtain  such  peremp- 
tion on  a  motion  whereby  he  simply  asks 
that  the  present  instance  be  declared  per- 
empted.  2.  A  principal  plaintiff  has  no  in- 
terest in  moving  for  the  peremption  of  thb 
action  in  warranty.  3.  The  service  of  sucii 
motion  is  a  useful  proceeding  to  interrupt 
the  peremption  as  regards  the  intervenant, 
even  if  the  latter  can  be  considered  as  a  de- 
fendant.   Lonsdale  v.  Lesage,  3  Q.  P.  R.  364. 

AoHon  United  witb  Another.] — A  mo- 
tion for  peremption  cannot  be  granted  in  a 
case  which  has  been  united  with  another  for 
the  purpose  of  proof,  when  the  latter  is  still 
pending.    Cardinal  v.  Brodeur,  4  Q.  P.  R.  171. 

Appeal — Useful  Proceeding,] — An  appeal 
from  a  judgment  declaring  a  cause  perempted, 
and  the  judgment  allowing  such  appeal,  are 
useful  proceedings  stopping  the  peremption. 
Wright  v.  Canadian  Pacific  R.  W.  Co,,  4  Q. 
P.  R.  152. 

Applicant — Defendant  who  has  not  Ap- 
peared— Attorney,]  -»—  A  defendant  who  has 
not  appeared  in  a  suit,  either  personally  or  by 
attorney,  has  no  right  to  move  for  peremption 
through  an  attoi'ney  who  is  a  stranger  to  the 
record.  Dumoulin  v.  Lapointe^  7  Q.  P.  R. 
150. 

Application  for  Rnle  to  Retnm 
Property — Guardian.]  —  Peremption  applies 
to  all  proceedings  whose  object  is  the  settle- 
ment of  matters  in  controversy  by  a  judg- 
ment, and  therefore,  can  be  invoked  with  re- 
gard to  a  rule  nisi  taken  out  against  a 
guardian  who  has  failed  to  produce  goods 
seized  and  placed  in  his  charge.  Dupont  v. 
Lacoste,  Q.  R.  26  S.  C.  33. 

Certificate  of  State  of  Canse  —  Con- 
tradicting.]— A  certificate  shewing  the  last 
step  taken  in  the  cause,  signed  by  the  pro- 
thonotary,  is  an  authentic  document,  which 
can  only  be  contradicted  by  inscription  en 
faux.    Donnelly  v.  Rafter,  5  Q.  P.  R.  62. 

Conunencement  of  Period.] — The  time 
required  for  the  peremption  of  a  suit  after 
the  issues  are  joined  does  not  begin  to  run 
until  three  days  have  elapsed  'after  issue 
joined.     Castelli  v.  Ltimkiu,  4  Q.  P.  R.  32. 

Date  of  Last  Filing — Iloio  Determined.] 
— A  motion  for  peremption  will  not  be  granted 
although  the  procedure  book  states  that  the 
filing  of  the  last  document  took  place  more 


than  two  years  before,  if  the  date  appearing 
on  the  document  itself  states  the  contrary. 
Ross  V.  Phibi,  5  Q.  P.  R.  254. 

Demand  of  —  Peremption  of  Demand  — 
Useful  Proceeding — iaitay.] — A  demand  of  per- 
emption is  itself  a  proceeding  susceptible  of 
peremption.  Such  a  demand  arrests  the  pro- 
ceedings and  hinders  the  peremption  from 
running  until  the  decision  upon  such  demand. 
A  motion  to  declare  perempted  the  demand  of 
peremption  is  a  useful  proceeding  which 
covers  the  peremption.  Reid  v.  MerusH,  Q.  R. 
19  S.  C.  428,  4  Q.  P.  R.  150. 

Erroneous  Certificate.] — The  Court  will 
not  declare  a  suit  i>erempted  upon  the  faith 
of  a  certificate  which  is  evidently  erroneous, 
even  when  it  forms  part  of  the  record. 
Leguerrier  v.  City  of  Montreal,  5  Q.  P.  R. 
440. 

Interruption —  Assignment — Notice.]  — 
An  assignment  of  property  made  by  the  plain- 
tiff after  the  conmiencement  of  an  action, 
and  the  sale  of  the  plaintiff*s  assets  by  the 
curator  to  the  assignment,  do  not  interrupt 
peremption,  especially  if  notice  had  not  been 
given  to  the  parties  to  the  action.'  Dufour  v. 
Harvey,  6  Q.  P.  R.  110. 

Intermption  —  Certificate  of  State  of 
Cause.] — The  fact  that  the  certificate  of  last 
proceeding  was  not  filed  at  the  time  of  the 
service  of  the  notice  of  motion  for  peremption, 
does  not  give  to  the  proceedings  taken  by  the 
plaintiff  between  the  service  of  the  notice  of 
motion  and  the  filing  of  the  certificate,  the 
effect  of  interrupting  peremption.  Brunei  v. 
Duperrault,  6  Q.  P.  R.  125. 

Intermption — Inscription — Defect  in.]  — 
The  filing  with  the  clerk  of. the  Court  of  an 
inscription  for  trial  of  a  cause  upon  the 
merits,  is  a  useful  proceeding  which  interrupts 
prescription,  and  that  is  so  even  where  the 
party  filing  the  insoriptlon  does  not  at  the 
same  time  file  the  pleadings  upon  which  issue 
has  been  joined,  for  the  use  of  the  trial  Judge. 
Martin  v.  GosseUn,  6  Q.  P.  R.  116. 

Intermption  —  Negotiations  for  Settle- 
ment— Change  of  State  of  Party — Knowledge 
of  Attorney  ad  Litem — Notice — Interdiction.] 
— In  order  that  negotiations  for  a  friendly 
settlement  may  have  the  effect  of  preventing 
the  action  being  dismissed  on  peremption 
d'instance,  they  must  be  put  in  writing,  as, 
for  example,  by  letters  from  the  party  seeking 
such  settlement.  A  change  in  the  state  of  a 
party,  unknown  to  her  attorney  ad  litem,  will 
prevent  peremption,  even  although  no  notice 
was  given  of  such  change  of  state.  In  this 
case  the  attorney  ad  litem,  filing  his  own 
afiidavit  that  he  did  not  know  of  the  change 
of  state  (a  party  becoming  interdict)  when 
the  notice  of  motion  for  peremption  was 
served,  was  absolved  from  giving  notice  to  the 
opposite  party;  and  the  filing  of  the  service 
of  interdiction  obliges  the  Court  to  take  judi- 
cial notice  of  it  and  justifies  a  declaration  that 
the  action  is  not  perempted.  Gurnard  v. 
Poitras,  Q.  R.  27  S.  C.  41. 

Intermption  —  Useful  Proceeding  —  Mo- 
tion to  Amend  —  Prescription  —  Pleading  — 
Exception — Litigious  Rights.] — ^A  motion  to 
amend  the  declaration  is  a  useful  proceeding, 
and  interrupts  ];)eremption.  2.  The  respon- 
dents sued  the  appellant  and  one  C.  L..  the 
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latter  as  carrying?  ou  busiuess  in  the  firm 
name  of  "  C.  L.  &  Co."  upon  a  promissory 
note.  Process  in  the  action  was  served  on 
the  day  before  the  day  of  the  expiry  of  the 
period  for  prescription.  G.  L.  by  his  defence 
submitted  that  the  action  as  against  him 
should  be  dismissed,  alleging  that  his  wife, 
and  not  himself,  carried  on  business  under 
the  name  of  "  C.  L.  &  Co."  After  this  plea, 
the  respondents  desisted  as  against  C.  L.,  and 
obtained  leave  to  amend  the  declaration  by' 
alleging  that  the  note  was  signed  by  C.  L.*b 
wife,  carrying  on  business  under  the  name 
of  "  C.  L.  &  Co.."  but  she  was  not  added  at» 
a  defendant: — Held,  that,  in  these  circum- 
stances, the  amendment  related  back  to  the 
date  of  the  commencement  of  the  action,  and 
that  it  was  not  prescribed.  3.  An  exception 
of  litigrious  rights  cannot  be  set  up  in  answer 
to  an  action  for  a  claim  included  in  a  general 
sale  of  all  property  and  claims,  even  when  the 
claim  in  question  is  in  its  nature  litigious. 
Brositard  v.  People's  Bank,  Q.  R.  13  K.  B. 
148. 

latermptioii  —  Useful  Proceeding  —  Pre- 
mature Demand  of  Peremption — Costs — New 
Demand.]  —  A  useful  proceeding  which 
may  prevent  or  cover  peremption  must  be  a 
proceeding  taken  in  order  to  promote  the  suc- 
cess on  the  merits  of  the  claim  of  a  party  to 
the  suspended  cause.  2.  A  premature  demand 
for  peremption  is  not  a  useful  proceeding  to  a 
party  to  the  cause  to  advance  his  rights,  and 
therefore  it  has  not  the  effect  of  preventing 
or  covering  peremption.  3.  A  /party  who 
makes  a  demand  for  peremption,  which  is 
dismissed  as  premature,  is  not  obliged  to  pay 
the  costs  incurred  by  his  opponent  upon  such 
motion /before  making  a  new  motion  for  per- 
emption. Clifford  v.  Beauport  Brewery  Co.., 
•1  Q.  P.  R.  295,  324. 

latemiption — Uscfvl  Proceeding  —  Mo- 
tion to  Withdraw  Deposit.]  —  A  motion  to 
withdraw  a  deposit  made  with  a  plea  is  not 
a  useful  proceeding  susceptible  of  preventing 
peremption.  iPrimeau  v.  Kickard,  6  Q.  P.  R. 
46. 

latermption — Useful  Proceeding — With- 
drawal of  Attorney — Petition  to  Proceed  in 
Formd  Pauperis.]  —  The  withdrawal  of  an 
attorney,  not  authorized  by  a  Judge,  is  in- 
valid, and  a  proceeding  made  by  an  attorney 
substituted  without  such  authorization,  is  not 
a  useful  proceeding  having  the  effect  of  in- 
terrupting peremption  : — Qucere,  Is  a  petition 
for  leave  to  continue  proceedings  in  formft 
pauperis,  a  useful  proceeding?  Gingras  v. 
i^yndics  of  Parish  of  St.  Antoine  de 
Longueuil,  5  Q.  P.  R.  300. 

Intermptioii — Useful  Proceeding  —  Sub- 
stitution of  Solicitors,] — The  substitution  of 
solicitors,  by  adding  to  the  firm  name  the 
name  of  a  junior  member  who  has  recently 
joined  the  firm,  is  a  useful  proceeding  to  in- 
terrupt peremption.  Standard  Trust  Co.  v. 
South  Shore  R.  W.  Co,,  7  Q.  P.  R.  113. 

laterraption — Useful  Proceeding  —  Suh- 
pama  —  Examination  of  Officer  of  Corpora- 
tion.]— A  subpoena  served  on  the  mayor  of  a 
municipal  cori)oration  in  an  action  in  which 
the  municipality  is  a  party  defendant,  re- 
quiring him  to  appear  and  give  evidence  in  the 
case  before  it  had  been  set  down  for  hearing, 
was   held   a   useful    proceeding   to    interrupt 


peremption,  the  administration  of  preliminary' 
interrogatories  to  the  mayor  of  a  defendant 
corporation  being  authorized  by  art.  286,  C 
P.  C.  Tfae  fact  that  the  witness  subpoenaed 
did  not  appear  on  the  day  appointed  would 
not  take  away  from  the  subpoena  its  char- 
acter as  a  useful  proceeding.  Article  286,  C. 
P.  C.,  which  provides  that  when  the  opposite 
party  is  a  corporation,  the  president,  manager, 
treasurer,  or  secretary  thereof  may  be  exam- 
ined, does  not  by  this  enumeration  of  officers 
limit  the  right  to  examine  to  them  only. 
The  registrar's  certificate  that  no  proceeding 
has  been  taken  in  the  action  for  two  years  is 
only  a  ministerial  act;  this  officer  may  shew 
whether  any  proceedings  have  in  fact  been 
taken  or  not  within  the  time  limited,  but  he 
has  not  power  to  decide  whether  such  proceed- 
ings are  useful  or  not.  Boas  v.  Town  of  St. 
Hyacinthe,  Q.  R.  13  K.  B.  431. 

Interruption  after  Time  £zpired  — 

Advocates  Nominated  to  Other  Offices — Judi- 
cial Notice  —  Defendants  Rights.]  —  The 
Court,  of  its  own  motion,  takes  judicial  notice 
of  the  nomination  of  advocates  to  offices  in- 
compatible with  the  exercise  of  their  profes- 
sion. 2.  Differing  from  the  prescription  which 
gives  to  a  debtor  a  right  acquired  from  the 
time  that  the  period  has  expired,  the  peremp- 
tion of  a  suit  does  not  exist  until  it  is  ad- 
judged, and  the  plaintiff,  up  to  the  time  of 
the  service  of  the  demand  for  peremption, 
even  after  the  period  set  for  peremption  has 
expired,  may  interrupt  such  peremption  by  a 
usful  proceeding.  3.  A  defendant  who  has 
only  appeared  may  demand  peremption  of  the 
suit.  4.  One  of  several  defendants  may  de- 
mand and  obtain  as  to  himself  alone  the 
peremption  of  the  suit.  5.  The  fact  that  the 
defendant  has  ceased  to  be  represented  by  his 
advocates,  who  had  been  called  tn  duties  in- 
compatible with  the  exercise  of  their  profes- 
sion, does  not  prevent  the  peremption  from 
running;  it  is  for  the  plaintiff  to  signify  his 
wish  to  proceed  by  giving  notice  to  the  defend- 
ant to  authorize  a  new  solicitor.  6.  The  fact 
that,  after  six  years  having  elapsed  since  the 
last  proceeding,  the  attorney  of  the  plaintiffs 
demands  the  record  from  the  deputy-clerk, 
who  tells  her  that  it  is  in  the  bands  of  the 
defendant,  is  not  an  incident  which  arrests 
the  proceeding  in  such  a  way  as  to  prevent 
the  peremption  from  taking  place  where  the 
defendant  had  the  record  temporarily  and  re- 
turned it  to  the  clerk  upon  the  first  demand. 
7.  A  defendant  who  has  ceased  to  be  repre- 
sented by  his  advocates  on  account  of  their 
nomination  to  positions  incompatible  with  the 
exercise  of  their  profession,  is  not  obliged  to 
file  an  appearance,  but  he  may  himself  sign 
the  demend  of  peremption,  and  serve  it  on 
the  plaintiff,  for  the  demand  of  peremption 
is  a  chief  proceeding  in  itself,  having  an  exist- 
ence separate  and  distinct  from  the  action. 
PeopWs  Bank  of  Halifax  v.  Lahreque,  Q.  R. 
20  S.  C.  263. 

Motion  for  —  Failure  to  File  Exhibits 
with  Defence.]  —  The  fact  that  a  defendant 
failed  to  file  with  his  defence  the  exhibits 
mentioned  in  support  thereof,  ifi  no  bar  to  a 
motion  for  peremption  for  want  of  proceed- 
ings during  two  years.  Leet  v.  Royal  Bank 
of  Canada,  7  Q.  P.  R.  11. 

Motion — Firm  of  Attorneys — Incapacity 
of  Member.]  —  A  motion  for  peremption  of 
suit,  signed  by  the  original  attorneys  of  recora, 
is  not  invalidated  by  the  fact  that  one  of  the 
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attorneys  is  uow  a  practising  oilvocatc  of  the 
Bar  ot  the  provinc«»  of  Quebec.  Rosh  v. 
EUioti,  5  g.  P.  R.  47. 

Motion  for — iSvvond  Motion  ufttr  Tvr- 
minution  of  tirHt,\ — A  motion  for  ix^reinption 
which  has  been  determined  is  not  an  obutacle 
in  the  way  of  the  presentation  of  ii  Kecoud 
motion  for  peremption,  neither  is  it  a  pro- 
ceeding preventing  pei'emptiou.  filaUr  v. 
tilater  Shoe  Co.,  7  Q.  P.  R.  55. 

Motion  for  —  Solicitors  —  Change  in 
Firm.] — A  motion  for  peremption  may  be 
made  in  the  name  of  a  law  firm  which  has 
represented  the  party  making  the  motion, 
although  one  of  the  members  thereof  no  longer 
practises  as  a  solicitor,  utife  per  inutile  non 
vitiatur.  Hibbard  v.  U  Hliani$on,  6.  R.  20  S. 
O.   34. 

New  Code  of  Procedure — Pending  Av- 
iion.] — An  action  begun  under  the  old  (.'ode 
of  Procedure  may  be  extinguished  if  the  plain- 
tiff has  not  taken  any  useful  step  in  procedure 
for  two  years,  the  ijeremption  having  com- 
menced under  the  new  Code.  Letcig  v.  Town 
of  ^7.  Louis,  3  Q.  P.  R.  484. 

Notioe  of  Motion — Attorneys — Signature 
— Partnership  Dissolved.] — The  signatures  of 
two  attornej's,  being  the  remaining  member^ 
of  a  legal  partnership  dissolved,  is  sufficient  in 
a  notice  of  motion  for  peremption.  2.  The 
addition  of  the  name  of  the  attorney  who  has 
ceased  to  be  a  member  of  the  partnership, 
does  not  render  void  the  signatures  of  the 
other  partners.  Clerv  v.  Bivkerdike.  5  Q.  P. 
R.  391. 

Notioe  of  Motion — Service — Solicitors — 
Change  in  Finn.] — If  a  firm  of  advocates  is 
dissolved,  a  motion  for  peremption  will  not 
be  granted,  unless  it  was  served  upon  all  of 
the  late  partners.  Glass  v.  Eveleigh,  3  Q.  P. 
R.  357,  followed.  Lamoureux  v.  Johnston, 
7  Q.  P.  R.  56. 

Notioe  of  Motion — Service — Solicitors — 
Death  of  Partner.] — WTien  one  of  the  mem- 
bers of  a  law  firm  has  died  during  the  suit, 
service  of  a  motion  for  peremption  is  validly 
made  upon  his  surviving  partner.  Lipshitz 
v.  Montreal  Street  It.  W.  Co.,  7  Q.  P.  R.  237. 

Notioe  of  Motion — Service — Pa ri  n crsh  ip 
— Solicitors.]  —  In  an  action  brought  by  a 
firm  of  attorneys,  of  which  one  member  has 
died  since  the  action  was  begun  and  been  re- 
placed by  another  advocate,  service  of  a  notice 
of  motion  for  peremption  made  uix)n  the 
partnership  as  it  actually  exists,  is  valid. 
Hughes  v.  Montreal  Herald  Co.,  5  Q.  P.  R. 
449. 

Notice  of  Motion — Service — Solicitors — 
Partners.] — The  ser\'ice  of  a  motion  for  per- 
emption upon  a  firn)  of  solicitors  whose  mem- 
bers have  dissolved  partnership  since  the  last 
proceeding  must  be  made  upon  both  partners, 
and  not  only  upon  one  of  them  as  repre- 
senting the  late  firm.  Desrochers  v.  Martin. 
3  Q.  P.  R.  522. 

Notioe  of  Motion — Service — Solicitors — 
Change  in  Firm.]  —  A  notice  of  motion  for 
peremption  is  validly  served  at  the  office  of  a 
firm  of  solicitors  who  acted  for  the  plaintiff, 
although   there  has  been  since  the  last  step 


taken  in  the  action  a  change  in  the  composi- 
tion of  the  firm.  Haggart  v.  Langlois,  0  U.  P 
R.  2?W. 

Notioe   of   Motion — Time.] — The   period 
I  between  the  service  of  a  notice  of  motion  for 
Ijeremption  and   its  presentation  is  one  juri- 
dical  day.     Harbcau   v.  Martin,   (j  6.   P.    R. 
303. 

Old  and  New  Codes  —  Interruption  — 
Useful  Proceedings  —  yegotiations,]  —  An 
action  begun  under  the  old  Code  of  Civil  Pro- 
wdure  may  be  declared  perempted  when  no 
useful  step  has  been  taken  for  two  years  since 
the  coming  into  force  of  the  new*  Code.  2. 
A  proceeding,  in  order  to  interrupt  prescrip- 
tion, must  appear  by  the  record  or  by  the  pro- 
c'e<lure  book,  and  must  be  of  such  a  nature  as 
to  advance  the  cause  and  aid  in  its  continu- 
ance; mere  discussions  and  negotiations,  even 
in  Court,  to  fix  a  day  for  proceeding  to  a  hear- 
I  ing,  which  do  not  appear  ui)on  the  record  nor 
i  in  the  Court  registers,  are  insufficient  to  stop 
peremption,  and  cannot  be  established  by 
affidavits  subsequent  to  a  motion  made  to 
dei'lare  the  cause  i)erempted.  Schtcob  v.  Town 
of  Farnham,  Q.  R.  21  S.  C.  521. 

Retrospective  I^effislation.]  —  Where 
the  period  of  peremption  commenced  aftt'p  the 
promulgation  of  the  new  Code  of  Civil  Pro- 
cedure of  the  province  of  Quebec,  the  excep- 
tions declared  by  the  fourth  paragraph  of  its 
first  article  do  not  prevent  the  peremption  of 
a  suit  pending  at  the  time  it  came  into  force 
under  the  limitations  provided  by  art.  27f>  of 
the  new  Code.  Cooke  v.  MiUar,  3  Rev.  Leg. 
44(5,  4  Rev.  r.eg.  240.  referred  to.  Schtrob 
v.  Farnham,  22  Occ.  X.  4,  31  S.  C.  R.  471. 

Rule  against  Onardian.  ]  — Perempt  i on 
applies  to  all  proceedings  taken  with  the 
object  of  obtaining  a  judgment  upon  any  is^ue 
whatever,  and  consequently  to  a  rule  against 
a  guanlian.  Dnpont  v.  Lacoste,  6  Q.  P.  R. 
127. 

Several  Defendants — Motion  bg  One.] — 
One  or  more  joint  and  several  defendants, 
who  have  severed  in  their  defence,  may  move 
for  peremption  after  two  yeara  from  the  last 
proceetling  as  against  them,  although,  since 
that  time,  proceedings  have  been  had  against 
some  of  their  co-defendants.  Leet  v.  Mon- 
treal-Oregon Gold  Mines  Co.,  5  Q.  P.  R.  174. 

Suspension — Proceeding  —  Agreement  — 
Proof — Oral  Evidence.] — An  agreement  be- 
tween the  parties,  by  virtue  of  which,  at  the 
request  of  the  defendant,  the  plaintiff  stayed 
his  action  in  order  to  prosecute  a  claim,  "in- 
cluding that  against  the  defendant,  against  a 
third  party,  is  a  proceeding  which  suspends 
peremiJtion.  2.  Such  an  agreement  may  be 
proved  by  witnesses  in  a  commercial  matter, 
and  the  provisions  of  art.  1235  (1),  C.  C, 
which  prohibits  oral  evidence  of  any  acknow- 
ledgment or  promise  which  has  the  effect  of 
withdrawing  a  debt  from  the  provisions  of  the 
statute  relating  to  the  prescription  of  actions, 
is  not  to  be  extended  to  peremption.  Hender- 
sJiot  v.  Macfarlane,  Q.  R.  24  S.  C.  5,  5  Q.  P. 
R.  215. 

Suspension — Infant  Attaining  Majority — 
yotice.] — A  change  of  condition  by  an  infant 
attaining  his  majority,  which  has  not  been 
notified  and  which  is  not  legally  proved,  can- 
not suspend  peremption.  Elliott  v.  Frasir. 
5  Q.  P.  R.  5. 
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Time  for — Negotiations  for  Settlement,] — 
The  time  daring  which  proi>08itions  of  settle- 
ment, established  in  an  affidavit,  the  contents 
of  which  are  not  denied,  and  further  estab- 
lished by  w^ritings,  -were  pending,  must  be 
deducted  from  the  time  elapsed  between  the 
liiSt  proceeding  and  the  making  of  a  motion 
for  peremption.  Machabee  v.  McKemesa.  G 
Q.  P.  R.  219. 


PEBJUEY. 

^Vc   Cbiminal   Law — Evidence. 


PEEPETUATION   OF   TESTIMONY. 

iiSee  Evidence. 


PEEPETUITY. 

;S'ee  Will. 


PEESONATION. 

See  LiQUOB  Act  of  Ontario — Mandamus. 


PETITION. 

See  Company  —  Dower  —  Evidence  —  Judg- 
ment— Municipal    Elections — Parlia- 

MENTABY    EiLKCTIONS. 


PETITION  OF  EIGHT. 

See  Appe-vl — Crown. 


PHAEUACY  ACT. 

See    Statutes. 


PHYSICAL  EXAMINATION. 

See  Discovert. 


PHYSICIANS  AND  SXTEOEONS. 

Ezpulaion  of  Resistered  Member  of 
Colleee — Unprofessional  conduct  —  Evidence 
—Appeal— Costs.  Re  Telford  (B.C.),  2  W. 
L.  R.  405. 

Medieal     Professions     Ordinance,    N. 

W.  T.  —  Practising  Medicine  or  Surgery  — 
Midwifery,] — Section  60  of  the  Medical  Pro- 
fessions Ordinance  (C.  O,  1898  c.  52)  pro- 
vides :  "  No  unregistered  person  shall  prac- 
tise medicine  or  surgery  for  hire  or  hope  of 
reward;  and  if  any  person  not  registered 
pursuant  to  this  Ordinance,  for  hire,  gain,  or 
hope  of  reward,  practises  or  professes  to  prac- 


tise medicine  or  surgery,  he  shall  be  guilty 
of  an  offence,  and  upon  summai*y  conviction 
thereof  be  liable  to  a  penalty  not  exceeding 
$100:*' — Held,  that  midwifery  is  not  included 
within  the  terms  **  medicine  and  Surgery," 
and  therefore  no  penalty  can  be  imposed  for 
the  practice  of  it  by  unlicensed  persons.  Rex 
V.  Rondeau,  5  Terr.  L.  R.  478. 

See  Medicine  and  Suboery. 
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See  Ship. 


PILOTS. 

Apprentice — Payment  for  Presentation  to 
Corporation — Contract — Illegality —  Recovery 
of  Motley  Paid,] — A  contract  to  pay  a  pilot 
for  his  presentation  of  an  apprentice  pilot  to 
the  corporation  of  pilots,  is  illegal  and  cannot 
be  enforce<l.  2.  Money  paid  on  a  contract 
null  as  being  contrary  to  public  order,  can  be 
recovered  by  an  action  en  r6p6tition.  Paqact 
V.  Pepin  dit  Lachance,  Q.  R.  22  S.  C.  155. 

Forfeiture  of  Idcense — Corporation  of 
Pilots — Acquiescence — Certiorari.]  —  A  pilot 
who,  in  consequence  of  a  temjjorarj-  forfeiture 
of  his  right  to  exercise  his  trade,  by  the  Court 
of  Pilots,  remits  his  commission  to  the  Court, 
thereby  acquiesces  in  the  sentence  and  cannot 
afterwards  proceed  against  the  Court  by  way 
of  certiorari.  Frenette  v.  Montreal  Court  of 
Pilots,  5  Q.  P.  R.  415. 

Harbour  Commissien  —  Corporation  of 
Pilots  —  Apprentices  —  Recommendation  — 
Douceur — Illegality — Public  Policy,]  —  The 
statutes  concerning  pilots  and  pilotage  are  of 
public  order.  2.  It  is  the  harbour  commis- 
sion of  Quebec  which  commissions  the  pilots, 
and  from  the  time  that  a  person  is  commis- 
sioned as  a  pilot  he  is  a  member  of  the  cor- 
poration of  pilots ;  it  is  the  harbour  commis- 
sion which  prescribes  the  number  of  candi- 
dates who  may  be  apprenticed  to  the  corpjora- 
tion  of  pilots:  it  is  the  corporation  of  pilots 
which  chooses  the  apprentices,  who  are  in- 
dentured not  to  the  individual  pilots  but  to 
the  corporation  of  pilots,  whose  duty  it  is  to 
see  that  they  acquire  the  necessary  knowledge. 
3.  A  custom  exists  among  the  pilots  of  Quebec 
of  recommending,  each  in  his  turn,  an  appren- 
tice, and  for  such  recommendation  each  pilot 
requires  for  his  personal  benefit  a  fee  from 
the  apprentice.  Without  such  recommenda- 
tion no  person  is  accepted  as  an  apprentice : 
— Held,  that  this  custom  is  an  abuse  and  con- 
trary to  the  public  Interest,  and,  therefore, 
every  contract  made  by  a  pilot  who  recoiu- 
raeuds  an  apprentice,  by  which  the  latter  en- 
gages himself  for  such  recommendation  to  pay 
a  sum  of  money  to  a  pilot,  is  illegal  and  con- 
trary to  public  order.  Raymond  v.  Langlois, 
Q.  R.  22  S.  C.  302. 

Suspension — Harbour  Commissioners.]  — 
The  commissioners  of  the  harbour  of  Montreal 
have  no  right  to  suspend  a  licensed  pilot,  upon 
an  irregular  complaint,  without  summons  and 
without  notice.  Belisle  v.  Montreal  Harbour 
(  onimissioners,  G  Q.  P.  R.  363. 
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PLACE  OF  TBIAL. 

8ee  Vknuk, 


PLAN. 

Amendment  —  "  Party  Concerned  "  —  R. 
;b'.  O.  c.  liS6,  9,  110] — A  plan  of  sub-division 
of  the  land  of  adjoining  owners,  prepared  and 
registered  upon  their  joint  request,  may,  upon 
compliance  with  the  statutory  conditions  be 
amended  upon  the  application  of  either  owner 
as  far  as  his  own  land  is  concerned,  without 
the  consent  of  the  other  owner,  but  that  other 
owner  is  a  "  party  concerned "  within  the 
meaning  of  s.  110  of  the  Registry  Act,  R. 
S.  O.  c.  136,  and  entitled  to  notice  of  the 
application.  In  re  Ontario  ISilver  Company 
and  Bartlc,  21  Occ.  N.  112,  1  O.  L.  R.  140. 

Identity  of  Island — I>escrii>tioQ — Acre- 
age— ^Mistake  in  patent.  HoUtcin  v.  Cock- 
hum,  2  O.  \V.  R.  998. 

Snbdivision  of  Lot — Necessity  for  Filing 
Plan — Judgment  —  Consent  of  t^tranger.]  — 
The  owner  of  an  immovable,  situated  in  a 
town  or  village,  who  divides  it  into  lots,  is 
not  bound,  as  against  those  to  whom  he  sells 
these  lots,  to  deposit  at  the  office  of  the  Ck>m- 
missioner  of  Crown  Lands  and  to  have  ap- 
proved by  him  a  plan  and  book  of  reference 
of  the  division  which  he  has  made.  The  only 
effect  of  default  to  do  so  is  that  these  lots 
will  continue  to  be  designated  according  to 
the  provisions  of  art.  2168,  C.  C,  in  place 
of  being  designated  by  the  numbers  which 
he  has  given  them.  2.  A  defendant 
cannot  be  ordered  by  a  judgment  to  do  some- 
thing which  is  subject  to  the  consent  of  an- 
other person.  Bergeron  v.  Drolet.  Q.  R.  28  S. 
C.  415. 

See  Contract  —  £>riDENCE  —  Mines  and 
Minerals — Trespass  to  Land. 
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PLEASING. 

Bill  of  Complaint.  1296. 
Counterclaim,  1296. 
Cross-Demand,  1297. 
Declaration,  1297. 
Demurrer.  1300. 
Exceptions,  1301. 
Incidental  Demand,  1o(J5. 
Inscription  in  Law,  1306. 
Intervention,  1306. 
Notice  of  Defence,  1306. 
Pleas,  1306. 
Rejoinder,  1313. 
Reply,  1313. 

Statement  of  Claim,  1318. 
Statement  of  Defence,  1327 


*.] — ^A  bill  is  not  demurrable 
unless  it  absolutely  appears  that  on  the  facts 
disclosed  in  the  bill  being  established  at  the 
hearing  the  bill  must  be  dismissed ;  and  where 
the  case  for  relief  contained  in  the  bill  de- 
pends upon  facts  admitting  of  variation  in 
their  proof  from  their  statement  in  the  bill, 
demurrer  will  not  lie,  though  no  relief,  or 
relief  in  modified  form,  may  be  granted  at 
the  hearing.  Stewart  v.  Freeman,  22  Occ 
N.  399. 


II.  Counterclaim. 

Claim  on  Behalf  <if  Def  eadaat  aad 
Otlters — Release.] — ^The  plaintiff,  having  un- 
der her  deceased  husband^s  will  a  charge  on 
land  devised  by  him  to  the  defendant,  brought 
this  action  to  enforce  payment  of  arrears 
by  a  sale  of  the  land  and  for  construction 
of  the  will.  The  defendant  delivered  a  coun- 
terclaim alleging  that  he  was  one  of  the 
next  of  kin  of  the  testator;  that  the  testator 
by  his  will  directed  the  plaintiff,  who  was 
executrix,  and  his  executors,  to  manage  a 
farm  for  the  maintenance  of  the  children 
until  the  youngest  should  reach  the  age  of 
twenty-four;  that  the  plaintiff  received  all 
the  profits  of  the  farm  for  many  years,  and 
kept  them;  that  the  defendant,  as  one  of  the 
next  of  kin.  was  entitled  to  a  share;  that 
the  executors  of  the  testator  had  never  had 
control  of  the  land;  and  that  any  remedy 
against  them  was  barred  by  statute;  and  he 
asked  for  an  account  and  payment  into  Court 
of  the  amount  found  due  by  the  plaintiff, 
to  be  divided  amongst  the  parties  entitled. 
He  further  alleged  that  the  plaintiff  had  exe- 
cuted a  release*  of  a  part  of  the  charge  for 
which  she  claimed : — Held,  that  the  counter- 
claim was  in  effect  for  a  declaration  that 
the  plaintiff  was  a  trustee  for  the  defendant 
and  the  other  next  of  kin  of  certain  profits 
of  working  the  testator's  farm  alle^d  to 
have  been  received  by  her  so  many  years 
ago  that  if  she  were  not  a  trustee  their  rights 
would  be  barred.  The  counterclaim  was  an 
action  brought  on  behalf  of  the  defendant 
and  the  other  cestuis  que  trust,  who  would 
be  necessary  parties  at  the  outset  but  for 
Rule  203,  and  who  must  be  made  parties  in 
the  Masters  Office;  and  not  being  for  him- 
self alone,  but  for  himself  and  others,  did 
not  come  within  Rule  248,  Pender  v.  Taddei. 
[1898]  1  Q.  B.  798,  followed.  The  effect  of 
the  release  was  not  a  matter  to  be  raised 
by  counterclaim,  but  as  a  defence.  Hume  v. 
Hume,  22  Occ.  N.  147,  1  O.  W.  R.  156,  187. 

Ezolusion  of  —  Defendants  to  Counter- 
claim out  of  Jurisdiction  —  Foreign  Trade 
Mark — Conspiracy  to  Defraud.] — The  plain- 
tiffs, an  English  company,  brought  an  action 
against  the  defendants  in  Ontario  to  restrain 
them  from  exporting  goods  to  and  interfering 
with  their  business  in  Australia,  in  breach  of 
a  certain  agreement,  and  the  defendants,  be- 
sides setting  up  as  a  defence  certain  breacbeb 
of  the  agreement  by  the  plaintiffs,  counter^ 
claimed  against  the  plaintiffs  for  damages 
for  such  breaches,  for  a  declaration  of  their 
rights  as  to  trade  with  Australia  and  other 
countries,  and  a  rectification  of  the  agree- 
ment to  make  it  conform  to  the  representa- 
tions of  the  plaintiffs.  The  defendants  also 
countercl aimed  against  the  plaintiffs,  and  6. 
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and  P.,  two  persons  not  originally  parties 
to  the  action,  one  resident  in  Ontario  and  one 
in  Australia,  and  an  Australian  company, 
alleging  a  conspiracy  by  them  to  defraud  and 
cheat  the  defendants  out  of  certain  rights 
to  trade  marks  they  were  entitled  to  in 
Australia  under  the  agreement  by  the  plain- 
tiffs, assigning  the  trade  marks  to  G.  and  P., 
who,  with  the  Australian  company,  fraudu- 
lently put  in  force  the  trade  mark  laws  of 
Australia,  and  prevented  the  defendants  ex- 
porting their  goods  to  Australia  and  obstructed 
them  in  their  business : — Held,  that  the  claims 
made  in  the  counterclaim  against  the  plain- 
tiffs alone  were  proper  subjects  of  a  coun- 
terclaim in  the  action;  but  that  there  was 
no  such  intimate  connection  between  the  sub- 
ject of  the  action  and  the  subject  of  the 
counterclaim  against  the  four  parties,  only 
one  of  whom  was  resident  within  the  juris- 
diction or  had  admitted  the  jurisdiction  of 
the  Court,  as  to  oblige  the  Court  to  require 
both  to  be  disposed  of  in  the  same  action. 
South  African  Republic  v.  La  Compagnie 
Franco-Beige  du  Chemin  de  Fer  du  Nord, 
[1897]  2  Ch.  487,  followed.  Dunlop  Pneu- 
matic Tire  Co,  v.  Ryckman,  23  Occ.  N.  106, 
5  O.  L.  R.  249,  1  O.  W.  R.  699,  820. 

Motion,  to  Compel  AmeBdment — Par- 
ticulars— Premature  application — Several  de- 
fendants— Increase  in  amount.  Fuller  v. 
Appleton,  2  O.  W.  R.  424,  448,  829,   1083. 

StxiUiig  Out — ^Parties — Action  by  execu- 
tion creditor  of  husband  to  declare  wife  trus- 
tee for  husband— Counterclaim  by  husband 
for  debt  assigned  to  him.  JBnnis  v.  Reade, 
1  O.  W.  R.  652. 

Strikins  Out — Patent  for  invention  — 
Trade  mark — Contract  for  right  to — Breach 
of — Injunction.  McAvity  v.  Morrison,  1  O. 
W.  R.  552.  632,  2  O.  W.  R.  156,  1018. 


III.  Cboss-Dbicand. 

Unooaneoted  Claims — Defence.]  —  A 
cross-demand  must  have  for  its  object  the 
defeating  or  at  least  the  modifying  of  the 
principal  demand;  and  therefore  a  cross-de- 
mand filed  in  answer  to  an  action  to  set 
aside  an  hypothecary  inscription,  and  claim- 
ing from  the  plaintiff  payment  of  a  debt 
alleged  to  be  privileged,  does  not  flow  from 
the  same  source  as  the  principal  demand, 
and  cannot  be  maintained.  2.  A  ground  of 
defence  to  a  principal  action  cannot  be  set 
up  by  way  of  cross-demand.  Langlois  v. 
Bayard,  Q.  R.  24  S.  C.  195. 


ly.  Dbclabation. 

AotioB.  by  Inspector  for  Cost  of 
Pnblio  Road  —  By-law.] — A  road  inspec- 
tor who  sues  to  recover  the  cost  of  materials 
used  in  and  work  done  upon  the  public  high- 
way and  sidewalk  in  front  of  the  defendant's 
property,  should  make  it  appear  in  his  declar- 
ation that  the  construction  of  the  sidewalk 
was  ordered  by  the  municipal  corporation, 
and  if  he  does  not  allege  the  existence  of  a 
by-law  to  this  effect  his  action  will  be  dis- 
missed on  inscription  in  law.  Pare  v.  Des- 
champs^  7  Q.  P.  R.  4. 


Aetion  for  Damages — Influencing  Em- 
ployers Against  Plaintiff — Pai^ioulars.]  —  A 
plaintiff  who  alleges  that  the  defendant,  an 
inspector  of  roads,  used  his  influence  mali- 
ciously and  irregularly  to  prevent  the  plaintiff 
securing  work  from  the  municipal  corporation, 
should  state  when  and  how  the  defendant  so 
acted;  but  he  is  not  obliged  to  say,  when, 
Iiow,  or  by  whom  the  defendant  endeavoured 
to  bring  a  criminal  prosecution  against  him 
Qor  to  state  the  kind  and  nature  of  the  dam- 
ages which  he  claims  to  have  sustained. 
8imard  v.  Durocl^er,   7  Q.  P.  R.  88. 

Altemative  Claims— Wi«  —  Usufruct— 
Substitution — Election] — In  suing  a  person 
for  maladministration  of  an  estate  of  which 
he  is  in  possession  by  a  title  the  exact  nature 
of  which  is  ill-de£Uied  in  the  will  which 
creates  it,  the  plaintiff  cannot  make  alterna- 
tive claims  in  view  of  the  Court  construing 
the  will  as  giving  a  usufruct,  or  a  substitu- 
tion, and  the  defendant  has  a  right  to 
require,  by  way  of  dilatory  exception,  that 
an  election  be  made  between  such  alternative 
demands,  if  made.  Hurtuhise  v.  DecariCt  6 
Q.  P.  R.  333. 

Amendment — Costs  of  New  Defence.] — 
Where  the  plaintiff  by  amendment  changes 
his  demand  by  reducing  it,  upon  paying  the 
costs  of  the  motion,  the  other  costs  being  re- 
served, the  costs  of  filing  a  new  defence  will 
not  be  adjudged  against  the  plaintiff  until 
the  trial,  the  trial  Judge  being  left  to  decide 
whether  the  new  defence  was  necessary. 
Quinn  v.  Imperial  Bank  of  Canada,  6  Q.  P. 
R.  352. 

Amendment — New  Cause  of  Action,] — A 
plaintiff  cannot  be  allowed  to  amend  his  de- 
claration for  the  purpose  of  alleging  a  cause 
of  action  which  did  not  accrue  until  after  the 
institution  of  the  action.  Ward  v.  Mer- 
chants Bank  of  Halifax,  4  Q.  P.  R.  407. 

Amendment  —  Useless  Conclusions.]  — 
A  plaintiff  should  not  be  allowed  to  amend 
his  declaration  by  adding  conclusions  for 
coercive  imprisonment  against  the  defendant, 
such  amendment  serving  no'  useful  purpose. 
Chartrand  v.  Smart,  4  Q.  P.  R.  41. 

Claim  for  Relief — Inconsistency — Real 
Action.] — A  real  action  in  which  only  per- 
sonal conclusions  are  made  will  be  dismissed 
upon  demurrer.  Drouin  v.  Laurier,  4  Q.  P. 
R.  343. 

Declinatory  Exception — Jurisdiction — 
Allegations  Shewing.] — He  who  brings  an  ac- 
tion in  one  district  against  a  person  living  m 
another,  should  allege  in  his  declaration  all 
the  facts  necessary  to  give  jurisdiction  to  the 
Court  in  which  the  action  is  brought;  the 
allegation  of  these  facts  in  an  answer  to  an 
exception  d^clinatoire,  is  irregular,  and  such 
answer  will,  on  motion,  be  struck  from  the 
record.  McKenzie  v.  Person,  Q.  R.  26  S. 
C.   521. 

Inconsistent  Allegations  —  Motion  to 
Compel  Plaintiff  to  Elect — EiPtension  of  Time 
for  Pleading.] — A  motion  that  the  plaintiff 
may  be  directed  to  elect  between  two  con- 
tradictory allegations  of  his  declaration,  is 
a  ground  preliminary  to  the  contestation, 
which  has  the  effect  of  prolonging  the  time 
for  pleading,  which  will  not  commence  to 
run  until  judgment  is  given  on  such  motion. 
Blais  V.  Auh^,  7  Q.  P.  R.  269. 
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laeonalAteat  Claims  —  Dilatory  Ext-ip- 
tion — Election,] — Where  a  party  to  an  ac- 
tion alleges  contradictory  grounds  of  action 
or  defence,  the  course  to  be  taken  by  the 
opposite  party  is  not  to  inscribe  in  law,  but 
to  proceed  by  dilatory  exception,  in  order  to 
compel  the  party  to  elect:  art.  117.  C  P. 
Cripeau  v.  Bruntau,  Q.  H.  24  S.  <'.  .StiS. 

Interest  on  Promissory  Note  —  Par- 
ticularity.{ — An  allegation  m  a  dei'laration 
that  the  plaintiff  claims  a  certain  sum  for 
interest  due  upon  a  promissory'  note,  not 
otherwise  described,  is  sufficient.  liromiccll 
V.  O'FarrelU  5  Q.  P.  R.  86. 

IrreleTaiit  Allesatioiis  —  Action  by 
Physician  for  Fcett — Cause  of  Injury  to  De- 
fendant,[  —  A  physician  who  sues  for  the 
value  of  professional  services,  may  not  allege 
in  his  declaration,  even  in  order  to  justify 
the  amount  of  his  claim,  that  the  injury  from 
which  the  patient  suffered  was  mentioned 
in  the  newspapers,  as  well  as  the  fact  that 
the  services  of  the  plaintiff  had  been  engaged ; 
that  the  injury  was  caused  by  the  son  ot 
the  defendant,  who  was  at  the  time  in  cus- 
tody accused  of  injuring  the  defendant.  J/a- 
rieu  V.  Lussier,  5  Q.   P.   R.  324. 

Joinder  of  Canses  of  Aotion  —  Can- 
cellation of  Deeds — Account — Injunction  — 
Poasession — Hequestration.] — In  the  same  ac- 
tion may  be  joined  claims  for  the  cancellation 
of  certain  deeds  made  by  an  Inheritor  for  life, 
for  an  account  of  the  rents  and  profits  r.*- 
ceived  by  the  grantees  under  these  deeds  by 
virtue  thereof,  for  an  injunction  against  the 
continuance  of  actions  begun  under  these 
deeds,  for  terminating  the  possession  of  the 
inheritor  for  life,  and  to  place  the  inheritance 
under  sequestration  unless  the  inheritor 
should  furnish  security.  Rcsthcr  v.  Hubert, 
7  Q.  P.  R.  176. 

Iiandlord  and  Tenant  —  CannUation 
of  Lease.] — In  an  action  for  the  resiliation 
of  a  lease  and  for  future  iTut.  it  is  not  neces- 
sary to  allege  specifically  that  the  causes 
mentioned  in  the  declaration  entitle  the  plain- 
tiff to  the  conclusions  of  his  action.  Drftau- 
tels  V.  Forticr,  7  Q.  P.  R.  ST). 

Matters  Arising  after  Aetion  —  Dis- 
charge of  Saisic-revendication  —  Final  Judff- 
mcnt.] — The  plaintiff  cannot,  by  amending 
his  declaration^  allege  facts  arising  subse- 
quent to  the  commencement  of  the  action.  2. 
In  this  case  the  plaintiff  could  not,  in  sup- 
port of  his  action  for  damages  for  the  issue 
without  probable  cause  of  a  writ  of  saisje- 
revendicatlon.  allege  the  discharge  of  this 
writ  by  the  ('ourt,  if  the  judgment  discharging 
the  writ  had  only  become  final  after  the  in- 
stitution of  the  action  for  damages  and  ser- 
vice of  process  therein.  Kaine  v.  Matthexcs, 
4  Q.  P.  R.  22G. 

Necessity  for  Plaintiff's  Signature — 

Fraudulent  Deeds  —  Inscription  en  Faux.] 
— \  plaintiff  who  begins  a  suit  demanding 
that  certain  deeds  mentioned  in  the  declara- 
tion shall  be  declared  fraudulent,  is  not  oblig- 
ed himself  to  sign  the  declaration,  although 
he  indicates  in  the  declaration  that  he  in* 
tends  to  inscribe  en  faux  against  such  deeds. 
Marcopostolon  v.  Fouriesos,  5  Q.  P.  R.  315. 

Pnis  Darrein  Continuance — Aggrava- 
tion of  Damages.] — A  plaintiff  who  complains 


of  injuries  caused  to  him  a  long  time  befort 
the  institution  of  the  action,  cannot,  by  a 
proceeding  puis  darrein  continuance,  on  the 
even  of  the  hearing  allege  facts  which  would 
amount  to  an  aggravation  of  damages.  liru- 
net  v.  Canadian  Pacific  R.  TV.  Co,,  5  Q.  I*. 
R.   425. 

Questions  of  Fact  and  Law — Distress 
for  Rent — Seizure — Exemption,]  —  Although 
a  party  cannot  raise  questions  of  fact  in 
an  inscription  in  law,  he  may,  nevertheless, 
set  up  grounds  of  law  in  an  exception  or  re- 
ply based  upon  facts  set  up.  2.  In  an  action 
for  rent  and  damages  the  plaintiff  is  not 
bound  to  allege  in  the  declaration  that  the  de- 
fendant has  removed  the  greater  part  of  his 
effects  and  that  the  effects  seized  were  in  fact 
seizable;  this  ground,  which  ought  to  be  con- 
tested in  law,  should  be  set  up  by  a  pleading 
claiming  exemption  from  seizure.  Bcaubien 
v.  Lynch,  4  Q.  P.  R.  183. 

Revendication  of  Goods — Purchase  at 
Assignee's  iSaie — Signification  of  Act  of  Sale 
not  -Alleged,] — An  action  in  revendication  or 
goods  purchased  by  the  plaintiff  at  an  as- 
signee's sale,  wherein  it  is  not  alleged  that 
signification  of  the  act  of  sale  was  made, 
nor  that  a  copy  of  it  was  delivered  to  the 
debtor,  nor  that  it  is  produced  with  the  ae- 
tion, will  be  dismissed  on  an  inscription  in 
law.    Mailer  v.  Lerinton,  7  Q.  P.  R.  17. 

Serrioe  —  Time  —  Saisie-Qagerie.]  — 
When  a  writ  of  saisie-gagerie  is  made  re- 
turnable the  second  day  after  service,  the 
declaration  must  be  served  at  the  same  time 
as  the  writ.  2.  When  the  service  of  a  de- 
claration may  be  made  at  the  ofBce  of  the 
clerk  of  the  Court,  there  must  be  at  least  one 
clear  day  between  such  service  and  thejreturn 
of  the  writ.  Dupuis  v,  Mathieu,  Q.  R.  24 
S.  C.  136. 

Setting   ont   Previons   Proceedings — 

Amendment.] — The  plaintiff  in  an  action  en 
reddition  de  compte  will  not  be  allowed  to 
set  out  at  length  in  his  declaration  the  pro- 
ceedings in  a  previous  action  between  himself 
and  the  defendant,  and  such  allegations  will 
be  struck  out  upon  demurrer.  However,  as 
it  may  be  of  importance  to  him  to  allege 
such  facts  in  a  general  way,  to  justify  himself 
for  not  having  begun  'his  present  action 
earlier,  the  Court  will,  proprio  motu,  permit 
him  to  amend  his  declaration  by  alleging 
the  previous  suit  and  the  judgment  therein. 
Cheval  v.  Scnh-al,  4  Q.  P.  R.  241. 

Time — Sfaisie-Cagerie  —  Exception  —  Ser- 
vice— Production.]  —  In  the  case  of  a  saisie- 
gagerie  it  is  sufficient  to  file  the  declaration 
within  three  days  after  service  of  the  writ, 
even  if  the  writ  is  returnable  and  returned 
within  two  days  after  its  execution.  2.  The 
time  allowed  for  the  service  of  a  preliminary 
exception  in  this  case  ran  only  from  the  day 
on  which  the  plaintiff  filed  the  contract  of 
marriage  establishing  her  status  as  a  mar- 
ried woman  separate  as  to  property.  Bur- 
gess V.  Work  Bulletin  Printing  Co.,  6  Q.  P. 
R.  442. 


V.  Demubber. 

Amendment  —  Costs  —  Setting  Doion — 
Waiver  of  Objection.] — A  defendant  may  not 
answer  and  demur  respectively  to  the  whole 
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bill,  for  thereby  the  demurrer  is  overruled, 
notwithstanding  s.  47  of  53  V.  c.  4.  Con- 
sequently, where  a  demurrer  professed  to  be 
to  a  part,  and  the  answer  professed  to  be 
to  the  residue,  of  a  bill,  but  the  demun-er  was 
extended  to  the  whole  prayer  of  the  bill,  it 
\vas  held  that  unless  the  answer  was  with- 
drawn for  which  purpose  leave  of  the  Court 
was  given,  the  demurrer  should  be  overruled 
with  costs,  but  that,  if  the  answer  was  with- 
drawn, the  demurrer  being  successful  on  the 
merits  should  be  allowed  with  costs.  The  ob- 
jection that  an  answer  and  demurrer  are  re- 
spectively to  the  whole  bill,  is  not  waived 
by  the  plaintiff  setting  the  demurrer  down 
for  argument  under  s.  41  of  53  V.  c.  4.  A 
defendant  cannot  demur  ore  tenus  where  there 
is  no  demurrer  on  the  record,  as  where  the 
demurrer  on  the  record  is  overruled  by  the 
answer.  AUell  v.  Anderson,  21  Occ.  N.  94,  2 
N.  B.  E<i.  Ueps.  136. 

Grounds  Specified  —  Revivor  —  Execu- 
tor9 — Res  Judicata.] — In  adjudicating  upon 
an  inscription  in  law  the  (^ourt  will  only  take 
into  consideration  the  gi*ounds  which  are 
there  specified.  2.  A  judgment  rendered  in 
an  action  qui  tam  may  be  set  up  by  the 
defendants  (executors)  in  an  action  brought 
for  the  purpose  of  forcing  tnem  to  revive  an 
action  for  damages,  when  the  question  in 
litigation  is  the  same  in  the  two  cases. 
Marshall  v.  MacDougally  5  Q.  P.  R.  18G. 


VI.  Exceptions. 

Declinatory  Exception  —  Deposit,]  — 
When  a  defendant  by  a  declinatory  excep- 
tion demands  simply  the  dismissal  of  the  ac- 
tion, wituout  complying  with  the  terms  of 
art.  170,  C.  P.,  that  is  to  say,  without  de- 
positing the  amount  claimed,  or  the  equiva- 
lent if  it  is  something  else  than  money  which 
is  claimed,  his  declinatory  exception  will  be 
c-onsidered  irregular  and  will  be  struck  out 
with  costs.  (Jarncau  v.  Gaudet,  4  Q.  P.  R. 
370. 

Declinatory  Exception  —  Jurisdiction 
— Plea  on  Merits,] — A  party  who  complains, 
by  way  of  declinatory  exception,  of  a  defect 
of  jurisdiction  ratione  personae,  cannot  after- 
wards complain  of  the  same  defect  when 
pleading  to  the  merits.  Lapierrc  v.  Brunei^ 
6  Q.  P.  R.  398. 

Declinatory  Exception  —  Reply  —  Ac- 
count— Acknowledgment  —  Motion  to  Strike 
Out.] — ^Where  a  declinatory  exception  is 
pleaded  to  an  action  upon  an  account,  the 
plaintiff  Cannot,  in  replying  to  the  excep- 
tion, allege  that  the  defendant  has  acknow- 
ledged owing  the  account  in  the  district  in 
which  the  action  is  brought.  2.  Such  an 
allegation  may  be  struck  out  of  reply  by  mo- 
tion, and  not  by  inscription  in  law,  it  being 
of  a  nature  to  justify  the  conclusions  of  the 
reply.     Theoret  v,  Brunct,  6  Q.  P.  R.  441. 

Dilatory  Exception  —  Account  —  De- 
fault of  Service.] — Default  of  service  of  an 
account  upon  which  the  action  is  based  is 
ground  for  a  dilator^^  exception,  and  not 
for  an  exception  to  the  form.  Dubrule  v. 
Lcclaire,  5  Q.  P.  R.  310. 


Dilatory  Exception — Beneficiary  Heir — 
Action  Against — Time  for  Inventory.] — The 
beneficiary  heir  cannot  plead  a  dilatory  ex^ 
ception  to  an  action  instituted  against  him 
in  his  quality  of  beneficiary  heir,  based  upon 
the  ground  that  the  term  for  making  inven- 
tory and  deliberating  has  not  expired.  Stand- 
ard Drain  Pipe  Co.  v.  Rjobertson,  5  Q.  1*. 
R.  70. 

Dilatory  Exception — Contractor — War- 
ranty.]— The  owner  of  a  property  being  sued 
for  a  fault  of  his  contractor,  is  entitled  to 
bring  in  the  latter  en  garantie  by  a  dilatory 
exception.  Flanigan  y.  Town  of  Outremont, 
G  Q.  P.  R.  22. 

Dilatory  Exception — Fiduciary  Heir — 
Action  Against — Calling  in  Widow  and  Chil- 
dren of  Testator.] — A  fiduciary  heir,  who  is 
sued  for  a  debt  of  the  de  cujus.  with  the 
payment  of  which  he  w^as  specially  charged, 
having  received  funds  therefor,  has  no  dila- 
tory exception  to  call  in  the  widow,  common 
as  to  property,  and  the  minor  children  of 
the  deceased.  Deguire  v.  Lanthier,  7  Q.  P. 
R.  112. 

Dilatory  Exception  —  Hypothecary  Ac- 
tion— Security — Defence  au  Fonds.] — A  third 
party  who  has  taken  an  immovable  in  pay- 
ment of  his  hypothecary  debt  and  who  wishes 
to  demand  security,  under  art.  2078,  C.  C., 
from  a  subsequent  creditor  who  is  suing  him 
as  hypothecary,  should  do  so  by  defence  on 
the  merits  and  not  by  way  of  dilatory  ex- 
ception. Basticn  v.  Desjardinst  Q.  R.  11  K. 
B.  428. 

Dilatory  Exception  —  Inconsistent  Al- 
legations— Motion  to  Compel  Election — De- 
posit.] —  A  motion  to  compel  a  defendant 
to  elect  between  two  allegations  of  his  de- 
fence is  in  the  nature  of  a  dilatory  excep- 
tion, and  must  be  accompanied  by  a  deposit. 
Martineau  v.  Pauz6,  5  Q.  P.  R.  412. 

Dilatory  Exception — Right  of  Plaintiff 
to  Fi7e.]— Although  arts,  177  and  183,  C.  P., 
speak  only  of  the  defendant,  the  plaintiff  may 
demand  by  dilatory  exception  an  extension 
of  the  time  for  replying  to  a  plea  of  pay- 
ment, when  such  plea  renders  it  necessary 
to  call  in  his  landlord  or  others  en  garantie. 
Dionnc  v.  Ouellct,  6  Q.  P.  R.  190. 

Exception  to  tlie  Form  —  Action  for  a 
Dcht  by  Insolvent  after  Assigntnent  —  De- 
fence on  the  Merits.] — The  proi)er  answer  to 
an  action  by  an  insolvent  who  sues  on  an 
account  forming  part  of  his  estate,  after  ho 
has  made  an  assignment,  is  by  a  defence  oti 
the  merits  and  not  by  an  exception  to  the 
form.     Cot6  v.  Marinier,  7  Q.  P.  R.  110. 

Exception  to  tlte  Fomi — Action  in  Part 
Summary  and  in  Part  Ordinary — Election.] 
— Where  the  plaintiff's  claim  is  in  part  sum- 
mary and  in  part  ordinary,  the  action  as  a 
whole  is  susceptible  of  different  methods  of 
procedure,  and  the  defendant's  remedy  is  to 
have  the  plaintiff  optate,  not  to  move  for 
the  dismissal  of  the  action  by  exception  to  the 
form.  Sun  Life  Assce.  Co.  v.  Pich^,  7  Q.  R 
R.  227. 

Exception  to  tlte  Fomi  —  Defendant 
Sued  Personally  and  in  Another  Capacity.  \ 
— -Where  an  exception  to  the  form  filed  by 
a  defendant  sued  personally  is  dismissed,  the 
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defendant,  sued  afterwards  in  another  capa- 
city,  by  an  amendment,  can  offer  the  same 
objection  in  the  character  in  which  he  is 
sued,  but  not  personally.  Cantlie  v.  Cantlte, 
7  Q.  P.  R.  308. 

Ezoeptioii.  to  tlte  Form — Loss  after  Fil- 
ing —  Record  —  Copy.] — An  exception  tu 
the  form,  accompanied  by  the  deposit  required 
in  similar  cases  filed  at  the  office  of  the 
Court  within  the  time  fixed  by  law,  is  regu- 
larly upon  the  record,  and,  therefore,  before 
the  Court,  and  if,  in  the  time  which  elapses 
between  its  filing  in  the  office  and  the  day 
of  its  presentation  before  the  Court,  the  ori- 
ginal exception  to  the  form  is  lost  without 
an}'  fault  on  the  part  of  the  party  who  filed 
it,  the  Court  will  order  the  filing,  as  part  of 
the  record,  of  a  copy  of  such  exception  In 
place  of  the  original.  B Hanger  v.  Mcrcivr, 
g.  R.  12  K.  B.  428. 

£zooptioa  to  tlte  Foni& — Misnomer  — 
Atnendnient.] — A  defendant  who  complains, 
by  exception  to  the  form,  that  the  plaintiff 
does  not  describe  himself  under  his  true  name, 
but  without  setting  forth  such  true  name, 
win  not  be  allowed  to  amend  his  exi^eption, 
after  the  delays  within  which  it  must  be 
filed,  by  adding  thereto  an  assertion  of  the 
true  name  of  the  plaintiff.  Dufour  v.  Por- 
tier,  7  Q.  P.  R.  162. 

Ezoeption  to  tlte  Foni&  —  Notice  of  De- 
posit.]— The  Court  w^ill  not  hear  an  excep- 
tion to  the  form  when  no  notice  of  the  de- 
posit made  therewith  has  been  given  to  the 
opposite  party.  Merchants  Bank  of  Canada 
V.  Republic  Consolidated  Gold  Mining  Co., 
5  Q.  P.  R.  202. 

Exception  to  the  Form — Prejudice  — 
iservice.] — No  exception  to  the  form  will  be 
entertained  in  the  absence  of  an  allegation 
and  proof  of  prejudice;  and  in  this  case  it 
did  not  appear  that  the  service  of  process 
in  the  action  after  7  o'clock  in  the  evening 
(admitting  that  the  delay  was  proved)  had 
prejudiced  the  defendant.  Meunier  dit  La- 
gave  v.  LauHu,  7  Q.  P.  R.  281.    . 

Exception  to  tlte  Form — Residence  of 
Defendant.] — An  exception  to  the  form  al- 
leging that  the  defendant  is  described  as  be- 
ing of  the  village  of  St.  Louis,  whereas  he 
resides  at  Montreal,  where  process  in  the 
action  has  been  served  upon  him,  will  be 
dismissed  with  costs.  Brunei  v.  Tison,  5 
Q.  P.  R.  459. 

Exception  to  tlte  Form  —  Summary 
Procedure  —  Time  —  Waiver.] — A  defend- 
ant sued  in  tort  under  the  Summary  Pro- 
cedure Act,  may  proceed  by  way  of  excep- 
tion to  the  form  within  the  time  limited  and 
if  he  has  pleaded  to  the  merits  he  cannot  com- 
plain of  the  defect  of  form  at  the  time 
of  the  setting  down  of  the  cause  for  hearing. 
Levy  V.  Strathcona  Rubber  Co.,  5  Q.  P.  R. 
341. 

Form  —  Waiver  —  Appearance  by  An- 
other Solicitor — Ground  of  Exception — Par- 
ticulars,]— When  a  defendant  appears  separ- 
ately by  two  solicitors  and  one  of  them  files 
an  exception  to  the  form,  the  defendant  is 
hold  to  have  waived,  by  reason  of  the  other 
appearance,  his  objections  to  the  form  of  the 
plaintiff's  pleading.  2.  It  is  not  a  ground 
of  exception   to   the   form  that   the  pleading 


does  not  give  sufficient  particulars,  but  only 
a  ground  for  asking  further  particulars.  Mo- 
rcau  v.  Lamarche,  Q.  R.  18  S.  C.  34. 

Opposition  to  Judgment  —  Cross-De- 
mand— Set-off — W'Oiver — Jurisdiction.]  —  In 
framing  an  opposition  or  petition  in  revoca- 
tion of  judgment,  the  defendant,  in  order  to 
comply  with  art.  1164,  C.  P.  Q.,  is  obliged 
to  include  therein  any  cross-demand  he  may 
have  by  way  of  set-off  or  In  compensation 
of  the  plaintiffs  claim,  and«  unless  he  does 
so,  he  cannot  afterwards  be  permitted  to  file 
it,  as  of  right.  A  cross-demand,  so  01ed 
with  a  petition  for  revision  of  judgment,  is 
not  a  waiver  of  a  declinatory  exception  pre- 
viously pleaded  therein,  nor  an  acceptance  of 
the  jurisdiction  of  the  Court.  In  order  to 
take  advantage  of  waiver  of  a  preliminary 
exception  to  the  competence  of  the  tribunal 
over  the  cause  of  action  on  account  of  sub- 
sequent incompatible  pleadings,  the  plaintiff 
must  invoke  the  alleged  waiver  of  the  objec- 
tion in  his  answers.  Magann  t.  Auger,  21 
Occ.  N.  329.  31  S.  C.  R.  186. 

Preliminary  Exception  —  Deposit.]  — 
The  requirements  of  art.  165,  C.  P.,  as  re- 
gards the  deposit  to  be  made  with  prelimin- 
ary exceptions,  are  peremptory,  and  must  be 
strictly  complied  with.  LecUre  v.  Ayer,  5 
Q.  P.  R.  253. 

Prelindnary  Exception  —  Long  Vaca- 
tion —  Computation.]   —  Article  10,  C.   P., 
which  dispenses  with  the  necessity  of  proceed- 
ing during  the  long  vacation,  applies  to  pre- 
liminary exceptions.       Thus,  when  an  action 
has  been  commenced  between  the  30th  June 
and  the  1st  September,  it  is  deemed  to  have 
been   sa  commenced   on    the   1st   September, 
I  and  preliminary  exceptions  can  then  be  made 
I  on   the  2nd,  3rd,  or  4th   September,  or  any 
I  juridical   da^   immediately   following   the  4th 
1   September,    if   the   latter   is   not   a   juridical 
day  or  a   Saturday.     Trusts  and   Guaranletf 
Co.  V.  Bdlanger,  7  Q.  P.  R.  291. 

Preliminary  Exception — Order  Allovo- 
ing  after  Time  Expired — Appeal.]  —  The 
Court  has  discretionary  power  to  allow  the 
filing  of  preliminary  exceptions,  and  particu- 
larly of  an  exception  to  the  form,  after  the 
delays,  when  sufficient  reason  for  the  delay 
is  shewn.  2.  A  judgment  allowing  a  defend- 
ant to  file  an  exception  to  the  form  after  the 
delays,  without  adjudicating  upon  its  merits, 
is  not  an  interlocutory  judgment  from  which 
leave  to  appeal  can  be  granted.  Lefehvre  v. 
Heirs  of  Everett,  0  Q.  P.  R.  188. 

Preliminary  Exception  —  Plea  to  the 
Merits — Postponement.] — To  a  demand  for  an 
assignment  the  debtor  filed  an  exception  and 
contested  the  demand  upon  the  merits  before 
adjudication  upon  the  exception: — ^Held,  that 
it  is  lawful  for  a  party  who  had  filed  a  pre- 
liminary exception  to  plead  to  the  merits 
before  the  contention  upon  the  exception  is 
decided;  but  in  this  case  the  hearing  upon 
the  merits  should  be  i^stponed  until  the  ex- 
ception should  be  decided,  and  if  it  should 
be  maintained,  the  defendant  would  have  no 
right  to  costs  of  the  contestation;  if  the  ex- 
ception should  be  dismissed,  the  contestation 
would  proceed  in  the  ordinary  way.  A  mo- 
tion to  set  aside  the  contestation  was  dis- 
missed. McCall  v.  Oodmaire,  5  Q.  P.  R. 
210. 
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Freliwilnary  Exceptions  —  Pleading  to 
the  Merits.] — The  fact  that  a  plaintiff  has 
answered  preliminary  exceptions,  doe^  not 
prevent  his  requiring  the  defendant  to  plead 
to  the  merits  in  spite  of  such  exceptions. 
Roy  V.  Queanel,  7  Q.  P.  R.  148. 

PreHmlnary  Exception  —  Service  — 
Deposit  —  Notice,} — It  is  not  sufficient  in 
the  signification  of  an  exception  to  the  form, 
to  serve  notice  that  the  certificate  of  the 
prothonotary  as  to  the  deposit  will  be  filed 
at  the  time  of  the  return  of  the  motion,  but 
a  copy  of  the  certificate  itself  ought  to  be 
served ;  and  the  defendant  will  not  be  allowed 
to  serve  such  copy  after  the  return  of  the 
motion.     Roherge  v.  Bilanger,  7  Q.  P.  R.  80. 

Preliminary  Exception  —  Time  — 
Oomputation — Vacation.] — Although  art.  10, 
C.  P.,  says  that  "  in  the  computation  of  the 
time  for  pleading  or  for  trial  the  first  day 
of  September  is  considered  to  be  the  day 
inmiediately  following  the  30th  day  of  June," 
it  does  not  follow  that  every  day  after  the 
30th  June  is  to  be  considered  as  being  the  1st 
September,  and,  therefore,  the  three  days 
allowed  by  art.  164,  C.  P.,  for  the  service  of 
preliminary  exceptions  begins  to  run,  in  the 
case  of  an  action  brought  during  vacation, 
upon  the  first  and  not  the  second  day  of 
September.  Barheau  v.  Johin.  5  Q.  P.  R. 
457. 


VII.  Incidental  Demand. 

Action  by  Hnsband  and  Wife — Joint 
Cause — Separate  Cause— Joinder.] — In  an  ac- 
tion brought  by  both  husband  and  wife  for 
attacks  made  upon  them  in  common,  whereby 
they  jointly  suffered,  an  incidental  demand 
based  ui>on  the  husband's  dismissal,  will  be 
rejected  upon  exception  to  the  form. 
Villeneuve  v.  Anderson,  7  Q.  P.  R.  290. 

Filing  —  Amendment.] — An  incidental  de- 
mand whereby  a  plaintiff  claims  something 
which  he  had  omitted  to  ask  for  by  his  action, 
is  not  in  the  nature  of  an  amendment,  and 
leave  to  file  It  is  not  necessary.  Scottish 
Union  Assurance  Co»  v.  Quinn,  5  Q.  P.  R. 
2C2. 

Leave  to  Present  in  Fomia  Panperis 

— Terms.]  —  The  authorization  to  begin  an 
action  for  a  certain  sum,  in  forma  pauperis, 
does  not  extend  to  a  supplementary  incidental 
demand,  filed  at  a  later  stage  in  the  same 
cause.  2.  In  such  case  the  person  making 
the  incidental  demand  will  be  ordered  to  affix 
to  his  demand  the  necessary  stamps,  aiid  to 
obtain  permission  to  proceed  in  lorma 
pauperis  upon  his  incidental  demand ;  upon 
his  default  to  conform  to  such  order  within 
the  time  fixed  by  the  judgment,  his  incidental 
demand  will  be  dismissed  upon  exception  to 
the  form.  Vitale  v.  Canadian  Pacific  R.  W. 
Co..  4  Q.  P.  R.  335. 

Supplementary  Answer — Rights  Arising 
since  Action.]  —  An  incidental  demand  doe» 
not  lie  where  it  claims  a  right  which  did  not 
exist  at  the  time  of  the  institution  of  the 
action,  especially  if  such  right  does  not  con- 
stitute an  answer  to  the  contentions  of  the 
adverse  party,  but  may  at  the  most  serve  as 
a  basis  for  a  new  action  on  the  part  of  the 
one   who   invokes   it.     4.  The   supplementary 


answer  to  an  action  or  to  a  plea,  of  which 
art.  109,  C.  O.  P.,  speaks,  must  constitute  a 
good  defence  to  such  action  or  a  good  reply 
to  such  plea,  and  it  must  not  be  founded  upon 
facts  subsequent  to  the  institution  of  the 
action  which  do  not  contribute  a  reply  to  the 
defendant's  plea,  but  which  might,  at  most, 
support  a  fresh  action  by  the  plaintiff  against 
the  defendant.  Dupuis  v.  Dupuis,  Q.  R.  19 
S.  C.  500. 


Vlll.  iNSCBiPTioN   IN   Law. 

Allegations  of  Fact — Documents.] — An 
inscription  in  law  ought  to  be  directed  against 
the  facts  alleged,  and  the  documents  prc^uced 
in  support  of  the  claim  ought  not  to  be  taken 
into  consideration.  Lewis  v.  Cunningham,  7 
Q.  P.  R.  238. 

Amendment — Leave,] — An  inscription  in 
law,  once  served  and  filed,  cannot  thereafter 
be  amended  without  leave  of  a  Judge.  Gross- 
man v.  Cloman,  7  Q.  P.  R.  281. 

Conolnsions.] — An  inscription  in  law  or 
demurrer  must  contain  a  conclusion  or  prayer. 
Prifontaine  v.  Compagnie  de  Publication  de  la 
Patrie,  6  Q.  P.  R.  183. 

Gronnds  of — Conclusions.]  —  An  inscrip- 
tion in  law  should  contain  not  only  grounds 
but  conclusions  of  law.  Delisle  v.  McCrea, 
Q.  R.  27  S.  C.  76. 

Praotioe.] — An  inscription  in  law  founded 
on  grounds  which  apply  to  several  paragraphs 
of  a  pleading,  should  be  directed  against  all 
of  such  paragraphs,  and  not  against  only  one 
of  theni.  In  re  Victoria  Montreal  Fire  Ins. 
Co.,  6  Q.  P.  R.  302. 


IX.  Intervention. 

Preliminary  Plea — Time  for  Service  of 
Motion  to  Strike  Out — Defences — Coverture — 
Absence  of  Deposit,] — A  motion  to  strike  out 
certain  allegations  of  an  intervention,  as  being 
in  the  nature  of  a  preliminary  plea,  is  itself 
a  preliminary  plea,  and  should  be  served  with- 
in three  daj's  of  the  filing  of  the  intervention. 
2.  An  intervener  may  plead  that  the  plaintiff, 
being  commune  en  biens,  is  not  entitled  to  the 
damages  which  she  claims.  Quiere,  whether 
an  intervener  may  set  np  the  want  of  the 
deposit  required  by  art.  793,  C.  P..  when  the 
defendant  has  not  set  it  up.  Prevost 
Village  of  Ahunstsic,  5  Q.  P.  R.  131. 


V. 


X.  Notice  of  Defence. 

Connty  Conrts — Striking  Out.] — In  an 
action  in  a  County  Court  the  fact  that  the 
special  matters  set  out  in  a  notice  of  defence 
could  be  given  in  evidence  under  the  general 
issue,  is  not  necessarily  a  good  ground  for  an 
application  to  strike  the  notice  out.  Bennett 
V.  Cody,  35  N.  B.  Reps.  277. 


XI.  Pleas. 

AArmatiTe  Plea — General  Denial — Elec- 
tion—  Husband  and  Wife  —  Separation.]  — 
When  a  defendant  pleads  an  affirmative  plea 
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at  the  8ame  time  as  a  general  denial,  the 
plaintiff  hem  no  right  to  have  the  affirmative 
plea  struck  out ;  he  must  confine  himself  to 
a  motion  to  make  the  defendant  elect  between 
the  two  pleas.  2.  A  defendant  who  denieu 
only  a  part  of  the  allegations  of  the  declara- 
tion may  plead  at  the  same  time  an  affirmative 
plea.  3.  In  an  action  for  separation  of  i)er- 
sons  or  property.,  the  dc-fendaut  may  plead  at 
the  same  time  a  general  denial  and  an  affirma- 
tive plea.  Vachon  v.  Rochettc,  Q.  R.  25  S. 
C.  242. 

Amendment  after  Jndf^ment — Amount 
of  Damages — Petition — Clerical  Error — Pro- 
cedure. \ — The  advocate  of  the  defendant  had 
omitted  to  deny  allegation  4  of  the  plaintiff, 
which  was,  that  the  damages  caused  by  the 
defendant  amounted  to  $20().  The  Judge,  sup- 
I>osing  that  this  allegation  had  not  been 
denied,  awarded  the  plaintiff  the  $200  as  dam- 
ages. Then  the  defendant's  advocate  for  the 
first  time  perceived  his  omission  and  made  an 
affidavit  to  that  effect,  adding  that  it  was  by 
error  and  inadvertence  that  he  did  not  deny 
such  allegation.  lie  then  presented,  pursuant 
to  notice,  a  petition  to  the  Court : — Held,  that 
the  nine  cases  mentioned  in  art.  1177,  C.  I*, 
in  which  a  petition  lies,  are  not  limitative. 
2.  That  the  defendant  should  not  suffer  from 
such  an  inadvertence,  which  is  equivalent  to 
n  clerical  error  and  affords  ground  for  a  peti- 
tion. 3.  That  the  petition  should  be  received 
by  the  Court,  in  order  that  the  petitioner 
might  proceed  upon  It  according  to  the 
ordinary  rules  of  procedure.  Roy  v.  Davia^ 
Q.  R.  21  S.  C.  184. 

Amendment — Kxeeption  to  the  Form,] — 
An  amendment  to  a  plea,  which  contains  only 
matters  of  exception  to  the  form,  such  as  the 
nullity  of  the  writ  for  non-user  during  six 
months,  will  be  rejected  on  motion  to  that 
effect.    Demera  v.  f/irard,  7  Q.  P.  R.  60. 

Amendment — Must  he  Before  Judgment.] 
— A  Judge  is  invested  with  a  discretionary 
power,  but  he  ought  to  exercise  it  within  the 
limits  of  justice,  and  he  cannot  permit  an 
amendment  at  the  same  time  that  he  renders 
his  final  judgment ;  the  amendment  of  any 
pleading  should  always  be  made  before  judg- 
ment:  arts.  r)ir>,  518,  520,  and  522,  C.  P.: 
Hall,  J.,  dissenting.  Ouitlot  v.  Oarant.  Q. 
R.  21   S.  C.  282. 

Breaoh  of  Contract  —  Xon-deliverp  of 
Ctoods— Justification — fnsolvencj/ — Facts  Con- 
stituting.]— An  inscription  in  law  is  not  well 
founded  in  spite  of  the  fact  that  the  allega- 
tions by  which  a  vendor,  being  sued  for  can- 
collation  of  a  contract  of  sale  of  goods  for 
non-delivery,  seeks  to  justify  his  refusal,  do 
not  contain  the  word  *'  insolvent,"  when  they 
sufficiently  allege  the  facts  to  justify  proof  of 
in.solvency  within  the  meaning  of  art.  1407. 
C.  C.     Pineau  v.  LcteUier,  7  Q.  P.  R.  203. 

Cheque — Consideration  —  Presentment  for 
Acceptance  or  Payment.] — An  action  on  a 
cheque  will  not  be  dismissed  on  an  inscription 
in  law  because  the  declaration  does  not  allege 
the  consideration  nor  presentation  for  accept- 
ance or  payment:  and  an  allegation  in  a 
pleading  setting  up  absence  of  consideration  is 
not  a  good  defence  to  the  action ;  but  an  alle- 
iL'ation  of  want  of  presentation  for  payment  is 
jrood  as  a  defence.  Aumont  v.  Masscy,  7  Q. 
I*.  U.  07. 
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Contentions  in  X«aw  —  Principal  and 
Agent.] — In  the  Quebec  system  of  procedure, 
the  Courts  having  to  adjudicate  upon  both 
fact  and  law,  contentions  of  law  are  allowable 
in  pleadings.  2.  The  allegations  in  a  defence 
that  the  defendant  has  acted  not  personally 
but  as  mandatary  of  a  third  person,  whom  he 
names,  are  i>ertinent ;  ^he  mandatary  who  acts 
in  his  own  name  within  the  limits  of  his 
authority,  binding  his  principal  as  well  as 
himself.    Dubois  v.  Gohier^  5  Q.  P.  R.  228. 

Connty  Conrt — Action  against  Adminis- 
trator.]— Where  the  defendant,  being  sued  in 
the  County  Court  as  an  administrator,  pleaded 
that  the  intestate  was  never  indebted,  and  for 
a  second  plea,  plene  administraint,  the  Court 
ordered  the  second  plea  to  be  struck  out,  on 
the  ground  that  more  than  one  plea  can  only 
be  pleaded  by  leave  of  the  (^ourt.  Bclyca  v. 
Hatfield.  23  Occ.  N.  158. 

Conversion — Denial — Dates.] — The  start- 
ment  of  claim  allegetl  that  on  or  about  a  cer- 
tain date  the  plaintiff  was  the  owner  of  cer- 
tain goods  and  chattels  described,  and  thau 
on  or  about  the  date  mentioned,  the  defendant 
converted  them  to  his  own  use: — Held,  that 
pleas  which  denied  that  the  plaintiff  was  the 
owner  of  the  goods  and  chattels  described, 
without  adding  the  words  **  or  any  of  them," 
and  w^hich  confined  the  denial  of  the  plaintifiTs 
ownership  of  the  goods  and  chattels,  and  the 
defendant's  conversion  of  them,  to  the  dates 
mentioned  in  the  statement  of  claim,  were 
bad  and  must  be  set  aside.  McDonald  v. 
Lotre,  'M  N.   S.  Reps.  531. 

Default  —  Leave  to  File — Regularity  — 
Order — Appeal  from — Time.] — A  party  in  de- 
fault for  the  filing  of  a  pleading  in  the 
matter  of  the  contestation  of  a  demand  for 
an  assignment,  may  obtain  from  a  Judge  leave 
to  file  such  pleading,  and  if  such  permission 
is  granted  the  filing  will  be  regular.  2.  An 
order  i>ermitting  the  filing  of  a  pleading  after 
the  proper  time,  obtained  ex  parte,  is  a  judg- 
ment, and  the  party  complaining  of  such  judj;- 
ment  must  in  proceeding  to  have  it  reviewed 
do  so  within  the  proper  time.  Filion  v. 
Mussen,  5  Q.  P.  R.  284. 

Default  of  Plea  —  Xon-production  of 
Documents — Ex  parte  Inscription  —  i'itriking 
Out — Costs.] — When  the  actual  documents  in- 
voked in  support  of  an  action  are  not  pro- 
duced at  the  time  the  action  is  instituted,  a 
defendant  can  be  foreclosed  from  pleading 
only  under  an  order  of  a  Judge,  even  if  such 
documents  are  produce*!  after  the  return  as 
to  the  service  of  process,  and  notice  duly  given 
of  their  production,  2.  So  long  as  a  fore- 
closure has  not  been  obtained  as  above,  the 
T)laintiff  cannot  inscribe  for  examination  and 
hearing  ex  parte.  3.  A  motion  of  the  defend- 
ant to  strike  out  such  an  inscription  and  for 
permission  to  plead  will  be  granted  with'  costs 
against  the  plaintiff.  St.  Auhin  v.  Lamarchc, 
4  Q.  P.  R.  4.-54. 

Default  of  Plea  —  yon-production  of 
Docn men ts — Ex  parte  I nscription  —  Striking 
Out — Costs.] — Until  the  actual  proofs  invoked 
In  support  of  an  action  have  been  produced 
by  the  plaintiff,  and  notice  given  to  the 
opposite  party,  the  plaintiff  cannot  foreclose 
the  defendant  from  pleading  and  inscribing 
for  judgment  ex  parte.  A  motion  of  the  de- 
fendant to  sett  aside  the  foreclosure  and  the  in- 
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scription  will  be  granted  with  costs.     Lafon- 
taine  v.  Choquette,  4  Q.  P.  R.  437. 

Default  of  Plea  —  Noting  Pleadhigs 
Closed — Neglect  of  Plaintiff  to  Produce  Docu- 
menta — Irregular  Inscription — Leave  to  Plead 
— Costs.] — When  the  documents  relied  upon 
in  support  of  the  claim  In  an  action  are  not 
produced  with  the  return  of  the  writ  of  sum- 
monSf  the  defendant  will  not  be  foreclosed 
from  pleading  upon  default  of  pleading  within 
the  usual  time,  except  by  the  order  of  a  Judge, 
even  if  such  documents  are  afterwards  pro- 
duced. 2.  The  inscription  ex  parte  of  the 
action  for  examination  and  hearing  under 
these  circumstances  is  irregular  and  illegal, 
and  will  be  struck  out  of  the  record.  S.  The 
defendants  having  declared  that  they  had  a 
good  defence  and  having  produced  affidavits  to 
that  effect  with  their  motion,  were  allowed  to 
file  their  defence,  the  whole  with  costs  against 
the  plaintiff.  St.  Aubin  v.  Lamarche,  5  Q.  P. 
R.  41. 

Filing  after  Time  Expired — Terms — 
Costs.] — If  a  plea  is  filed  after  the  time  fixed, 
without  the  consent  of  the  opposite  party  or 
the  permission  of  a  Judge,  the  Court,  ui>on 
motion  of  the  plaintiff,  will  order  the  defend- 
ant to  pay,  within  a  fixed  time,  the  costs 
occasioned  by  his  default,  upon  failure  of 
which  his  plea  will  be  regaixled  as  not  filed. 
*Si*»  Life  Assurance  Co.  of  Canada  v.  Dave- 
luy,  6  g.  P.  R.  a46. 

Inconsistency  —  Denial  —  ISuhsequcnt 
Allegations.]  —  A  defendant  has  a  right  to 
deny  one  by  one  all  the  paragraphs  of  the 
declaration  and  to  follow  this  denial  by  other 
allegations.  IJansereau  v.  Latreille,  G  Q.  P. 
R.  464. 

Ineonsistenoy — Hettlemen  t — Merits.  ]  —  A 
defendant  who  pleads  the  settlement  of  a 
claim  is  not  prevented  thereby  from  contest- 
ing the  foundation  of  the  claim.  Duheau  v. 
Nadon,  6  Q.  P.  R.  224. 

Inconsistent  Pleas — Denial — Paymen t — 
Set-off.] — A  defendant  may  plead  at  the  same 
time  that  the  debt  sued  for  never  existed  and 
that  it  has  been  extinguished  by  payment  or 
Bet-off.  Lemoine  v.  Caisse  Oencralc,  28  S.  C 
390. 

Inconsistent  Pleas — Denial  —  Set-off  — 
Election.] — A  defendant  who  pleads  set-off, 
however  irregularly,  is  not  thereby  taken  to 
have  admitted  the  allegations  of  the  declara* 
tion.  2.  In  such  case  the  defendant  cannot  be 
placed  in  the  position  of  having  to  elect  be- 
tween his  denial  of  the  allegations  of  the  de- 
claration and  his  plea  of  set-off.  li.  The 
denial  of  certain  allegations  of  the  dei*la ration 
only  does  not  constitute  a  general  denial,  and, 
consequently,  in  accordance  with  the  terms  of 
paragraph  2  of  art.  202,  C.  P.,  does  not  ex- 
clude every  other  defence.  PalUser  v.  />w/f,  5 
Q.  P.  R.  7. 

Inconsistent  Pleas — Denial — Special  De- 
fence.]— A  special  denial  of  each  one  of  the 
allegations  of  the  declaration  is  not  a  general 
denial  within  the  meaning  of  art.  202,  C.  P., 
and  does  not  exclude  another  special  defence. 
neanlac  v.  Lupien,  Q.  R.  21  S.  C.  216. 

Inconsistent  Pleas — General  Denial  — 
Exclusion  of  Confession  and  Avoidance.]  — 
Where  the  defendant  pleads  a  denial  that  the 


accident  alleged  by  the  plaintiff  took  place, 
and  that  if  it  did  take  place  it  occurred  by 
reason  of  the  fault  of  the  person  injured,  the 
defendant  cannot  have  the  benefit  of  both 
pleas :  art.  202,  C.  C.  P.  AlcLeod  v.  Montreal 
Street  It.  W.  Co.,  Q.  R.  20  S.  C.  8. 

Inconsistent  Pleas  —  General  Denial  — 
Set-off — Payment.] — There  is  no  incompata- 
bility  between  a  plea  by  which  a  defendant 
denies  having  ever  owed  the  plaintiff  the 
sum  demanded,  and  one  by  which  he  pleads 
set-off  of  the  said  sum  if  the  Court  is  of  the 
opinion  that  he  owes  it,  or  payment;  a  de- 
tendaut  may  plead  these  three  defences  by  the 
same  pleading.  Lemoine  v.  LaCaisse  G6nirale, 
0  Q.  P.  R.  104. 

Inconsistent  Pleas  —  General  Denial  — 
Special  Allegations.] — Where  the  defendant, 
in  his  plea,  begins  by  denying  generally  all  the 
allegations  of  the  plaintiff*s  declaration,  he  is 
excluded,  under  art.  202  of  the  Code  of  Pro- 
cedure, from  proceeding  to  special  allegations 
upon  the  facts  of  the  case.  Chapleau  v. 
Totcn  of  St.  Louis,  Q.  R.  20  S.  C.  238. 

Inconsistent  Pleas — General  and  Special 
—  Election.]  —  When  a  defendant  pleads  a 
general  denial  in  the  two  first  allegations  of 
his  plea,  and  then  pleads  specially  in  the  re- 
maining paragraphs,  on  motion  of  the  plain- 
tiff to  reject  the  special  allegations  oithe  plea, 
defendant  will  be  permitted  to  make  option 
w^ithin  four  days,  and  if  he  fails  to  do  so,  the 
special  allegations  will  be  struck  from  the 
plea.     Rutherford  v.  Macy,  4  Q.  P.  R.  326. 

Inconsistent  Pleas — Ignorance — Set-off. ] 
— A  plea  in  which  the  defendant  commences 
by  saying  that  he  is  ignorant  of  the  facts 
alleged  by  the  plaintiff  does  not  hinder  the 
defendant  from  pleading  set-off  at  the  same 
time,  because  the  defendant  must  have  a  cer- 
tain latitude  in  defending  himself,  and  also 
because  everything  which  prevents  the  useless 
multiplication  of  actions  ought  to  be  favoured. 
Godhout  V.  McPeak,  Q.  R.  20  S.  C.  294,  4  Q. 
P.  R.  190. 

Inconsistent  Pleas — Method  of  Attack- 
ing— Dila tory  Exception — Sla ndcr — Irrelevant 
Plea.] — A  dilatory  exception,  and  not  an  In- 
scription in  law,  is  the  proper  remedy  to  com- 
pel a  party  to  optate  between  different  para- 
graphs of  his  pleading.  2.  In  a  plea  to  an 
action  in  damages  for  slander,  the  w^ords,  **  et 
qu'i  dit  k  la  prit^re  de  son  cur6,"  are  irrelevant 
and  in  no  wise  constitute  a  legal  justification 
in  respect  of  an  notion  of  this  nature,  and. 
on  an  inscription  in  law,  will  be  struck  from 
the  plea  with  costs.  Bourget  v.  Lcfchvre,  4  Q. 
P.  R.  325. 

Inconsistent  Pleas  —  Purchase  of  Liti- 
gious Right » — Deposit  of  Price] — A  defend- 
ant, l)eins  sued  by  the  assignee  of  litigious 
rights,  may.  in  a  defence,  in  which  he  con- 
tests the  demand  on  the  merits,  also  invoke 
the  benefit  of  art.  1.'kS2.  C.  C.,  arid  deposit  the 
amount  which  he  alleges  to  be  the  price  of  the 
.sale  of  such  rights  to  the  plaintiff,  inasmuch 
as,  by  such  de]x>sit.  he  offei*8  to  take  the  plain- 
tiff's bargain,  and  thereby,  in  effect,  ceases  to 
control  it.  Crvvivr  v.  Erann,  ().  R.  20  S.  C. 
170. 

Inconsistent  Pleas — Striking  Out — Elec- 
tion.]— Allegations  which  contradict  the  pre- 
ceding a  negations  of  the  same  plea,  containing 
admissions,  will  be  struck  out  upon  motion  of 
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the  plaintiff,  without  allowing  the  defendant 
the  option  of  having  the  preceding  allegations 
strnck  out,  Destroismaisons  v.  Dominion  Ice 
Co,,  4  Q.  P.  R.  368. 

Interrentloii — Time — Service —  Exception 
io  Form,] — The  time  for  pleading  is  computed 
from  the  day  of  the  service  of  the  interven- 
tion, and  an  exception  to  the  form  of  the 
intervention  must  be  filed  within  three  days 
after  the  service  thereof.  Beauchamp  v.  Beau- 
champ,  4  Q.  P.  R.  367. 

IrregnlBT  Default  Note  —  Effect  of  — 
Viication,] — If  a  foreclosure  to  plead  has 
been  unduly  entered  during  vacation,  the 
lapse,  after  vacation,  of  the  ordinary  delay  to 
plead  does  not  affect  the  defendant  until  the 
plaintiff  has  removed  the  foreclosure.  Bernard 
V.  Carlonneau,  6  Q.  P.  R.  348. 

Imregnlarity — Replv — IVatvcr.j — A  party 
who  has  replied  without  reservation  to  a  plea 
irregularly  filed,  is  considered  to  have  re- 
nounced the  right  to  take  advantage  of  the 
irregularity.  Bergeron  v.  Campeau,  Q.  R.  25 
S.  C.  26. 

Irrelevant  Plea  —  Negligence  —  Fire  — 
Building,] — In  an  action  for  damages  against 
an  electric  light  company  for  loss  by  fire  by 
reason  of  defective  wiring  and  excess  of  elec- 
tric current,  an  allegation  in  the  plea  which 
states  that  the  building  was  refused  as  a  risk 
by  the  insurance  companies,  will  be  struck 
from  the  plea,  on  an  inscription  in  law,  as 
being  irrelevant  to  the  issue  and  in  no  wise 
supporting  the  conclusions  of  the  plea.  West 
V.  Lachine  Rapids  Hydraulic  and  Land  Co., 
4  Q.  P.  R.  314. 

Judgment — Promissory  Note  —  Affidavit.] 
— Where  a  defendant,  in  his  pleading,  denies 
that  a  promissory  note  signed  by  him  is  the 
consideration  for  a  judgment  whereon  th^ 
plaintiff  is  suing  him,  such  plea  wiU  not  be 
struck  out  of  the  record  for  default  of  an 
affidavit  in  support  of  it:  arts.  208  and  209, 
C.  P.,  not  being  applicable.  Penfold  v. 
Piggott,  3  Q.  P.  R.  361. 

Mort{i:age  Action — Foreclosure — Neglect 
to  File  Exhibits — Plea  FUed  without  Leave,] 
— The  default  to  file,  with  the  return  of  the 
action,  exhibits  which  are  not  of  a  nature  to 
suspend  the  delay  for  foreclosure,  does  not 
prevent  the  filing  of  a  plea,  and  a  plea  filed 
without  leave  will  be  rejected  on  motion  to 
that  effect.  Melancon  v.  Archamhanlt.  7  Q. 
P.  R.  38. 

Motion  to  Strike  Out  —  Particulars  — 
Preliminary  Exception — Deposit,] — A  motion 
to  strike  out  certain  allegations  of  the  defence 
as  foreign  to  the  litigation,  vague,  and  inde- 
terminate, and,  as  a  subsidiary  matter,  for 
particulars  of  some  of  such  allegations,  is  a 
preliminary  exception,  and  will  be  dismissed 
if  it  is  not  accompanied  by  a  deposit.  Cohen 
v.  Lipschitz,  3  Q.  P.  R.  577. 

Municipal  By-law — Invalidity  —  Advice 
of  Solicitor,] — It  is  not  lawful  to  plead  in 
attacking  the  validity  of  a  municipal  by-law 
relied  on  by  the  plaintiff,  that  it  was  passed 
contrary  to  the  opinion  of  the  advocate  of 
the  municipality.  Town  of  Westmount  v. 
McKim,  5  Q.  P.  R.  134. 


PropositionB  of  I-aw  —  Salary — Repre- 
sentations —  Set-off  —  Preuve  Avant  Faire 
Droit.} — The  Court  will  not  strike  out  upon 
demurrer,  legal  propositions  set  forth  in  a 
plea,  which  do  not  require  proof.  2.  To  an 
action  for  salary  the  defendant  cannot  plead 
that  the  plaintiff  was  engaged  on  certain  con- 
ditions by  reason  of  representations  made  by 
him,  which  have  since  proved  false.  3.  It  is, 
however,  not  illegal  to  plead  that  the  plain- 
tiff has  not  fulfilled  the  obligations  undertaken 
by  him,  and  has  thereby  caused  damage,  and 
to  demand  on  that  account  set-off  equal  to  the 
damage  caused ;  and  preuve  avant  faire  droit 
will  be  ordered  upon  such  allegations.  Sex- 
ton v.  Violett,  6  Q.  P.  R.  413. 

Puis  Darrein  Continuance  —  Facts 
Arising  since  Action — Affidavit — Documents — 
Judgment.] — The  facts  contained  in  a  plea 
or  a  reply  puis  darrein  continuance  must  have 
arisen  since  the  contestation.  2.  Such  a  plea 
or  reply  must  be  accompanied  by  an  affidavit 
attesting  the  facts  and  allegations,  unless  these 
facts  are  stated  by  an  authentic  document.  3. 
A  certified  copy  of  a  judgment  proves  its  con- 
tents, but  does  not  by  itself  prove  the  rela- 
tion which  exists  between  the  adjudication  and 
the  facts  which  are  set  up  in  the  proceeding 
in  which  it  is  delivered.  McDonouifh  v. 
Catholic  Institution  of  Deaf  Mutes,  5  Q.  P. 
R.  436. 

Striking  Out  —  Demurrable  Plea.}  —  A 
plea  which  is  open  to  a  general  demurrer  will 
not  be  struck  out  on  a  summary  application 
under  s.  133  of  the  Supreme  Court  Act;  it 
must  be  demurred  to.  Clark  v.  Miller,  35  N. 
B.  Reps.  42. 

Striking  Out  —  Embarrassment — Dupli- 
city— Bail — Equitable  Defence,]  —  To  a  de- 
claration for  breach  of  a  limit  bond  given  in 
a  case  wherein  one  of  the  defendants  had  been 
arrested  upon  an  execution  issued  upon  a 
judgment  obtained  in  the  St.  John  City  Court, 
the  defendants  by  a  plea  negatived  the  juris- 
diction of  such  Court  by  reason  of  the  cause 
having  been  tried  and  judgment  entered  upon 
a  day  upon  which  the  Court  was  not  author- 
ized by  law  to  sit,  of  which  trial  and  entry 
of  judgment  the  defendant  had  no  notice: — 
Held,  that  the  plea  should  not  be  struck  out 
as  embarrassing;  if  it  were  bad  in  substance, 
the  plaintiff  should  demur.  2.  To  the  same 
declaration  the  defendants  pleaded  on  equi- 
table grounds  that  the  note  upon  which  the 
original  action  was  brought  in  the  City  Court 
had  been  paid;  that  the  plaintiff,  notwith- 
standing i>ayment,  retained  the  note  in  his 
possession,  and  fraudulently  obtained  judgment 
thereon  in  the  City  Court ;  that  the  defendant 
was  an  official  Court  stenographer  and  was 
privileged  from  arrest  on  civil  process  while 
in  the  performance  of  his  civil  duties,  yet 
the  plaintiff  caused  him  to  be  arrested  while 
he  was  performing  such  duties;  that  the  de- 
fendant only  went  beyond  the  limits  assigned 
in  the  bond  when  he  was  compelled  to  do  so 
in  order  to  perform  his  official  duties: — Held, 
that  this  plea  was  bad  as  being  both  embar- 
rassing and  double.  Semble,  that  bail  cannot 
by  plea  take  advantage  of  matters  forming 
grounds  for  equitable  relief,  but  should  apply 
to  the  Court  by  motion.  Uibhlee  v.  Fry,  SS5 
N.  B.  Reps.  109. 

Striking  Out  Allegations  in  —  Pre- 
liminary Objection — Deposit.} — A  motion  for 
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the  rejection  of  certaUi  allegationB  of  a  plea, 
and  that  the  defendant  be  ordered  to  furnish 
certain  details,  is  of  the  nature  of  a  prelim- 
inary exception,  and  will  be  rejected  if  not 
accompanied  by  a  deposit.  Clermont  v.  Bilo- 
deau,  7  Q.  P.  B.  68. 

Snbmiflsion  of  BlglEta — Lato  8tamp9.] 
— A  declaration  of  a  defendant  that  be  sub- 
mits his  rights  to  the  Court,  especially  if 
accompanied  by  documents  in  support  of  it, 
is  a  pleading,  and  will  be  set  aside  if  it  is 
not  stamped  as  such.  DagenaU  v.  Desnoyer^t 
5  Q.  P.  R.  384. 


XII.  Kejoindeb. 

Admissioii  or  Denial  —  Ignorance  — 
Amendment,^  —  Each  party  must  reply  spe- 
cially and  categorically  to  the  allegations  of 
the  opi)06ite  party,  either  by  admitting  or 
denying  them,  or  by  declaring  that  he  is 
ignorant  of  them.  But,  on  a  motion  to  reject 
an  allegation  of  the  replication  to  the  answer 
to  plea,  the  defendant  will  be  permitted  to 
produce  a  new  allegation.  Vipond  v.  Kilburn. 
4  Q.  P.  R.  316. 


XIII.  Reply. 

Amendmient  —  Full  Court — Statute  of 
Limitation*.] — The  full  Court  has  power  to 
allow,  on  terms,  an  amendment  for  the  first 
time  of  a  pleading  by  setting  up  a  fact  which 
would,  if  proved,  be  a  good  answer  to  a  plea 
of  the  Statute  of  Limitations.  Jones  v. 
Davenport,  7  B.  O.  R.  452. 

B.  C.  Rule  168 — New  Points  Raised  on 
Appeal — Condition  Precedent] — The  B.  C. 
Supreme  Court  Rule  168  provides  that  "  any 
condition  precedent,  the  performance  of  which 
is  intended  to  be  contested,  shall  be  distinctly 
specified  in  his  pleadings  oy  the  plaintiff  or 
defendant  (as  the  case  may  be),  and,  sub- 
ject thereto,  an  averment  of  the  performance 
or  occurrence  of  all  conditions  precedent, 
necessary  for  the  case  of  the  plaintiff  or 
defendant,  shall  be  implied  in  his  plead- 
ings." In  an  action  for  trespass  and  a  man- 
datory injunction,  the  defendants  pleaded 
the  right  of  entry  under  a  private  Act,  and 
the  consent  or  acquiescence  of  the  plain- 
tiffs. The  plaintiffs  replied  setting  up  the 
failure  of  the  defendants  to  comply  with  cer- 
tain conditions  precedent  to  the  exercise  of  the 
privileges  claimed,  but  did  not  set  up  another 
condition  precedent  upon  which  the  judgment 
appealed  from  proceeded,  though  it  was  not 
referred  to  at  the  trial : — Held,  Killam,  J., 
contra,  that  the  Rule  refers  rather  to  cases 
founded  on  contract  than  to  those  where 
statutory  authority  is  relied  upon,  and  that 
the  plaintiffs  need  not  have  replied  as  the^ 
did,  but  having  done  so  without  setting  up 
the  conditions  specially  relied  upon  in  appeal, 
thereby  possibly  misleading  the  defendants, 
they  were  properly  punished  by  the  Court  be- 
low by  being  deprived  of  their  costs  in  appeal. 
— Per  Killam,  J.  — ^It  was  improper  for  the 
Court  appealed  from  to  allow  the  absence  of 
proof  to  be  set  up  for  the  first  time  on  the 
appeal.  Judgment  in  10  B.  C.  R.  361  varied. 
Sandon  Waterworks  and  Light  Co,  v.  Byron 
N.  White  Co.,  35  S.  C.  R.  300. 
D — i2 


Close  of  Pleadings — Joinder — Necessity  ^ 
for  Filing — Motion  for  Nonsuit — Costs.]  — 
A  motion  for  judgment  as  in  case  of  a  non- 
suit for  not  proceeding  to  trial  after  issue 
joined,  according  to  the  course  and  practice 
of  the  Court,  was  met  by  an  affidavit  made 
on  behalf  of  the  plaintiff  shewing  that  no  re-  . 
plication  or  joinder  of  issue  had  been  filed. 
The  defendant  in  reply  proved  that  a  joinder 
of  issue  had  been  served  in  compliance  with 
a  demand  of  replication  made  by  him,  and 
urged  that  it  would  be  permitting  the  plaintiff 
to  take  advantage  of  his  own  wrong  if  this 
motion  were  refused  on  account  of  the  plain- 
tiff's neglect  in  filing  the  joinder : — Held,  that 
the  motion  must  be  refused,  because  the  cause 
is  not  at  issue  until  the  joinder  is  filed  as 
well  as  served.  Parties  are  not  only  at 
liberty  to  search  to  see  whether  or  not  plead- 
ings have  been  filed,  but  are  entitled  to  a  fee 
for  so  doing.  Moreover^  as  a  fee  is  payable 
to  the  Crown  for  the  filing  of  such  papers  as 
replications  and  joinders^  it  would  be  a  fraud 
on  the  revenue  to  permit  parties  to  proceed 
without  filing  and  paying  the  fee.  As  the 
plaintiff's  course  was  open  to  objection^  he^ 
should  be  deprived  of  his  costs  upon  dismissal 
of  this  motion.  Gallagher  v.  WUson,  21  Occ, 
N.  54. 

Coiisideration — Departure.]  —  A  party 
who  sues  on  a  writing  alleged  to  have  been 
given  in  execution  of  a  natural  obligation, 
cannot,  in  reply  to  a  plea  of  no  consideration, 
set  out  a  wholly  distinct  and  additional  con- 
sideration ;  and  the  paragraphs  of  his  reply 
relating  thereto  will  be  rejected  on  motion. 
BruU  V.  BruU,  5  Q.  P.  R.  263. 

Oontraot — Lease  or  Sale — Amplification  of 
Plea.] — If  a  party,  in  his  plea,  calls  a  certain 
contract  a  lease,  and  the  plaintiff,  as  his 
answer,  sets  up  that  it  is  a  sale,  the  defend- 
ant may^  in  his  replication,  all^e  that  it  Is 
immaterial  whether  the  writing  is  interpreted 
as  a  lease  or  as  a  sale.  2.  A  replication  can- 
not set  up  in  detail  allegations  already  set  up 
in  a  plea ;  such  allegations  being  either  useless 
or  irregularly  pleaded  in  a  replication. 
Migneron  v.  Williams  Manufacturing  Co.,  5 
Q.  P.  R.  220. 


Departure — Contract — Repudiation —  Re- 
formation.]— The  plaintiffs  alleged  that  they 
supplied  the  defendants,  under  an  agreement, 
with  iMitent  brakes  for  use  on  their  railway, 
and  that  the  defendants  altered  them  and  in- 
fringed their  patent.  The  defendants  alleged 
that  they  had  a  right  under  their  agreement 
with  the  plaintiffs  to  do  what  they  had 
done.  The  plaintiffs,  by  their  reply,  denied 
any  such  agreement,  and  alleged  that  if  the 
written  agreement  did  give  any  such  right, 
it  was  not  the  true  agreement,  and  they 
asked  to  have  it  reformed :  —  Held,  that 
there  was  no  departure  in  the  reply;  for 
the  fact  that,  by  mutual  mistake,  the  written 
agreement  did  not  set  forth  the  true  agreement 
between  the  parties  in  this  particular  respect 
was  a  perfectly  good  answer  to  the  plea  of  the 
agreement,  and  it  was  not  necessary  that  the 
agreement  should  be  actually  corrected  before 
the  mistake  could  operate  as  an  answer  to 
its  terms: — Held,  also,  that,  even  if  the  por- 
tion of  the  agreement  upon  which  the  defend- 
ants relied  was  contained  in  the  same  instru- 
ment as  the  "agreement"  mentioned  in  the 
statement  of  claim,  the  plaintiffs  might,  con- 
sistently with  their  relying  upon  one  part  of 
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it,  ask  to  have  another  part  i-eformed.  Mac- 
LaughUn  v.  Lake  Erie  ami  Detroit  River  H. 
W,  Co.,  21  Occ.  N.  405,  2  O.  U  It.  151. 

Departure  —  Striking  Out  —  Demurrer 
ore  Tenus  —  Particulars  —  Estoppel — Deed — 
Cutting  Down — Evidence. \ — .4  pleading  can- 
not be  struck  out  on  summary  application  on 
tlie  ground  that  it  is  bad  in  law,  unless 
it  discloses  no  reasonable  cause  of  action  oz 
answer  (K.  151),  or  is  so  framed  as  to  pre- 
judice, embarrass,  or  delay  the  fair  trial  of 
the  action  (R.  127),  but  the  opposite  party 
may  raise  the  point  of  law  under  Rule  149, 
or  the  Court  or  Judge  may  under  Rule  251 
direc't  the  question  of  law.  if  there  appear 
to  be  one  to  be  raised  by  special  case  or  in 
such  other  manner  as  the  Court  or  Judge  may 
deem  expedient ;  or  sembie.  the  opposite  party 
may  take  the  point  at  the  trial  though 
it  has  not  been  otherwise  previously  taken. 
Even  assuming  that  English  Order  19,  r.  0 
(Mar.  R.  202),  is  in  foi^,  before  an  appli- 
cation to  strike  out  a  pleading  for  want  of 
particulars  can  be  made,  an  application  must 
first  be  made  for  further  and  better  particu- 
lars under  R.  212.  Upon  such  an  applica- 
tion, the  Judge  may  impose  the  term  that  if 
the  particulars  ordered  are  not  furnished, 
the  pleading  shall  be  struck  out.  Where 
the  statement  of  claim  set  up  a  case  for 
reformation  of  a  document  on  grounds  other 
than  that  of  fraud,  and  by  the  reply  fraud 
was  set  up,  it  was  held  that  the  i*eply  was 
bad  in  law^  under  Rule  117,  as  being  a  de- 
parture z—ylleld,  as  against  the  objection  that 
the  plaintiff  was  estopped  by  the  recitals  and 
other  statements  in  the  deed,  of  which  he 
sought  reformation,  that  parol  evidence  to 
shew  that  a  conveyance  absolute  on  its  face 
was  intended  to  take  effect  as  a  mortgage 
only,  is  admissible,  but  that  such  evidence 
must  be  of  the  clearest,  most  conclusive,  and 
unquestionable  character.  The  evidence  on 
the  plaintiff's  behalf  was  in  this  case  held 
to  be  sufficient  to  establish  the  plaintiff's 
case.  Boardman  v.  Handlcu,  4  Terr.  L.  R. 
207. 

Departure    from    Deolaratlon.]    —   A 

plaintiff  cannot,  by  a  special  reply,  I'^model, 
complete,  or  modify  his  declaration.  Walker 
v.   hamourcux,    Q.    R.   21    S.   C.   492. 

Falsity   of   Quittance  Pleaded  —  In- 

scription  en  Faux.] — To  a  plea  of  payment 
based  upon  a  notarial  quittance  the  plaintiff 
may  reply  that  the  quittance  is  false,  and 
this  although  the  falsity  cannot  be  proved 
without  an  inscription  en  faux.  McCarthy 
v.  Lariolcttv.  ."»  Q.  r.  R.  87. 

Oronnds  of  Original  Claim — Motion — 
Demurrer.] — The  plaintiff  in  his  reply  to  a 
l>lea  of  the  defendant  nuist  confine  himself 
to  setting  up  grounds  going  to  shew  that  the 
plea  is  not  sustainable,  and  must  not  allege 
grounds  tending  to  augment  or  reinforce  his 
claim.  2.  The  fact  that  allegations  neces- 
sary to  sustain  the  claim  aro  made  in  the 
reply,  instead  of  l)eing  in  the  declaration, 
must  be  invoked  by  motion  and  not  by  do- 
inurrer.  3.  Nevertheless,  a  demurrer  may  in 
certain  cases  be  treated  as  a  motion.  Fox  v. 
Aforri^i,  4  Q.  P.  R.  .'^4."',. 

Insnfficiency  of  Particulars  —  Excrp- 
Ifnn  to  the  Form — Dcmnrrrr.] — An  inscrip- 
tion  in   law   docs  not    lie  against   a   reply   to 


a  plea  in  which  the  details  are  insufficient. 
An  exception  k  la  forme  is  the  proper  n;- 
course.  2.  An  allegation  of  a  reply,  insuffi- 
cient in  itself  to  displace  the  plea,  but 
which  tends  to  prove  the  truth  of  the  plain- 
tiff's action,  will  not  be  dismissed  on  in- 
scription in  law.  Vipond  v.  Kilburn,  4  Q. 
P.  R.  376. 

Intervention  —  Supplementing  Petition 
— Exception  to  Fortn.] — ^A  reply  to  an  in- 
tervention containing  conclusions  which 
should  have  been  made  in  the  petition  for 
a  writ  of  mandamus,  is  irregular.  2.  Such 
a  reply  should  be  attacked  by  exception  to 
the  form,  and  not  by  demurrer.  Grier  v. 
David,  4  Q.  P.  R.  373. 

Joinder — Denial  —  Fresh  Allegations,} — 
A  party  who,  by  his  reply  to  a  plea,  joins 
issue  upon  one  allegation  of  such  plea,  and 
denies  all  the  others  one  by  one,  has  th^ 
right  in  such  reply  also  to  make  new  allega- 
tions. Provincial  Bank  of  Canada  v.  Laoertc^ 
4  Q.  P.  R.  292. 

IioaTe  to  Deliver  —  Time  —  Jury  No- 
tice —  Discretion  —  Soticc  of  Trial  —  Close 
of  P/eadinf^«.]-^ Where  an  order  was  made 
by  the  Master  in  Chambers  allowing  the 
plaintiff  to  deliver  a  reply  after  the  regular 
time  for  replying  had  expired^  a  Judge  re- 
fused to  interfere  with  the  discretion  exer- 
cised, although  the  repl^  was  open  to  the 
objection  that  all  that  it  sought  to  put  in 
issue  was  already  in  issue  by  the  statement 
of  defence,  the  purpose  being  to  enable  the 
plaintiff  to  file  a  jury  notice,  and  the  case 
being  one  in  which  the  plaintiff  should  be 
allowed  to  file  a  jury  notice  and  thus  leave 
it  to  the  discretion  of  the  Judge  at  the 
trial  to  say  whether  it  should  be  tried  with 
or  without  a  jury.  The  pleadings  were  not 
closed  until  the  lapse  of  four  days  (excluding 
the  Christmas  vacation)  after  the  delivery 
of  the  reply,  or  until  the  defendants  had 
joined  issue ;  and  a  notice  of  trial  given 
before  the  lapse  of  that  time,  and  without 
a  joinder  of  issue  having  been  delivered,  was 
irregular;  and  the  Judge  had  no  power  to 
allow  the  notice  of  trial  thus  irregularly  given 
to  stand.  Rules  2,57,  258.  262,  considered. 
Qua  v.  Canadian  Order  of  Woodmen  of  the 
World,  23  Occ.  N.  51,  5  O.  L.  R.  51,  2  O. 
W.  R.  8. 

Negligrence  —  Denial  —  Reiteration.] — 
In  an  action  for  damages  caused  by  an 
automobile  going  at  an  imprudent  rate  of 
speed,  the  plaintiff  may  meet  allegations  of 
the  defence  stating  that  it  was  only  going  at 
3  miles  an  hour  and  was  stopped  immediately 
after  the  accident,  by  stating  the  rate  of  speed 
at  which  the  automobile  was  going,  and  as- 
serting that  it  was  not  under  control.  Ahra- 
hamson  v.   Yuile,  7  Q.  P.  R.  61. 

New  Faots — Departure]  —  The  plaintiff 
in  his  reply  to  the  defence  must  confine 
himself  to  what  is  strictly  in  reply;  he  may 
not  add  to  his  original  claim  nor  allege  facts 
which  should  have  been  set  up  in  the  de- 
claration or  which  might  serve  as  a  basis 
for  another  action.  Jobin  v.  Rainville,  5 
Q.  P.  R.  03. 

Parties — Departure  —  yew  Action  — 
Substitution.] — In  an  action  based  upon  an 
act  of  obligation  executed  in  favour  of  the 
curator  to  a  substitution  and  of  three  heirs. 
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and  brought  by  one  of  the  heirs  and  other 
persons  whose  rights  as  creditors  are  not 
parent  title,  set  up  the  title  of  these  persons, 
a  plea  of  the  absence  from  the  record  of 
the  curator  and  two  of  the  heirs,  and  of  the 
presence  as  plaintiffs  of  persons  without  ap- 
parent title,  set  up  the  title  of  these  persons, 
and  such  part  ot  the  reply  will  be  struck 
out  on  motion  as  tending  to  reconstitute  the 
action.     DesrivUrcs   v.  IJelaney,  3  Q.   F.   K. 

Regrularity  —  Title  to  Land  —  Assign- 
mcnt  of  Mortgage — Attacking.] — The  state- 
ment of  claim,  in  an  action  for  a  declaration 
that  the  plaintiff  was  entitled  to  a  share  in 
certain  lands  and  to  recover  possession,  al- 
le$;ed  that  the  defendant  society  were  in 
l>ossession  of  the  whole  of  the  lands  and  in 
receipt  of  the  rents  and  profits,  under  a 
mortgage  of  a  share  or  Interest  therein  made 
by  two  of  the  remaining  defendants,  who 
derived  their  title  from  the  plaintiff's  father 
or  some  of  his  heirs.  The  defendant  society 
sought  to  defend  their  possession  and  to  hold 
the  rents  and  profits  by  setting  up  in  their 
statement  of  defence  the  assignment  to  them 
of  a  mortgage  made  by  the  plaintiff's  father. 
The  plaintiff  replied  that  there  was  no  con- 
sideration for  the  assignment  of  such  mort- 
gage, and  that  the  alleged  assignor  was  at  the 
time  of  making  it  of  unsound  mind,  to  the 
knowledge  of  the  defendant  society : — ^Held, 
that  the  reply  raised  an  issue  which  the 
plaintiff  was  entitled  to  have  tried,  and  it 
was  not  irregular  or  improper  to  raise  it 
at  that  stage.     Smith  v.  Smith,  21  Occ.   N. 

r>;n.  2  o.  l.  r.  410. 

RepUoatioii — Demand  —  Leave  to  Plead 
and  Demur — Time — Replevin.]  —  Where  a 
])laintiff  has  been  served  with  a  demand  of 
replication,  and  has  afterwards  obtained  an 
oi'der  allowing  him  to  plead  and  demur  at  the 
same  time  to  the  defendant's  pleas,  he  muse 
do  both  within  the  time  allowed  by  the  de- 
mand. If  a  replication  is  served  within  such 
time,  and  a  demurrer  after  it  has  expired, 
the  latter  will  be  set  aside.  In  replevin  the 
time  for  the  plaintiff  to  reply  to  the  defend- 
ant's pleas  is  ten  and  not  twenty  days.  Alac- 
momigle  v.  Campbclh  3(>  N.  B.  Reps.  4(»8. 

Settlement  of  Action.] — A  settlement 
of  the  cause  entered  into  between  the  parties 
thereto  cannot  be  set  up  by  way  of  a  supple- 
mentary reply.  A  motion  for  leave  to  file 
such  a  reply  will  be  dismissed  with  costs. 
Gilhert  v.   Tremhlay.  4  Q.  P.   R.  438. 

Striking  Ont  —  EmharraHnment.]  —  De- 
tinue for  an  engine.  The  defendants  justified 
under  a  writ  of  attachment  against  the  goods 
of  F.,  an  absent  or  absconding  debtor,  the 
en?:ino  being  seized  as  F.'s  proi)erty,  and 
also  under  execution  against  the  goods  of 
F.  The  plaintiff  replied  (4)  that  when  the 
writ  of  attachment  was  issued  F.  was  not 
an  absent  or  absconding  debtor;  (5)  that 
the  summons  and  attachment  were  never  per- 
sona 11 3'  served  upon  F.,  who  did  not  owe 
the  defendants  the  whole  amount  of  their 
judgment,  and  that  such  judgment  was  ob- 
tained by  collusion  with  F. :  (6)  that  the 
judgment  was  paid  before  this  action;  (7) 
that  since  the  recovery  of  the  judgment  large 
sums  had  been  paid  by  F.  which  had  not 
lieen  credited  thereon,  and  F..  in  addition, 
gjive  the  defendants  certain  stock  as  collateral 
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security  for  all  sums  due,  which  stock  should 
have  been  sold,  and  would,  if  sold,  have 
yielded  sufficient  to  pay  all  amounts  due. 
These  paragraphs  of  the  reply  having  been 
struck  out  by  order  as  irrelevant  and  tending 
to  prejudice,  embarrass,  and  delay  the  fair 
trial  of  the  action : — Held,  that  thfe  order  was 
wrong  as  to  the  4th,  5th,  and  6th  paragrai)h8, 
but  right  as  to  the  7th.  Leonard  v.  Sweet, 
33  N.  S.  Reps.  197. 


XIV.  Statement  of  Claim. 

Allegation    of    Inunaterial    Fact   — 

Striking  out — Rule  268 — Evidence.       Prince 
V.  Toronto  R.   W.  Co,,  5  O.  W.  R.  88. 

Allegation  of  Material  Fact.]  — 
Where  the  failure  to  prove  a  fact  will  cause 
the  action  to  fail,  that  fact  is  a  material 
one  upon  which  the  plaintiff  relies,  and,  un- 
der Rule  306  of  the  King's  Bench  Act,  R. 
S.  M.  1902  c.'-40,  should  be  set  out  in  the 
statement  of  claim.  Makarsky  v.  Canadian 
Pacific  R,  W.  Co.,  15  Man.  L.  R.  53. 

AltematiTe  Claim  —  Eknbarrassment — 
Partnership.  Hives  v.  Pepper,  6  O.  W.  R. 
713. 

AltematiTo  Claim — Sale  or  conversion 
— Doubtful  facts.  Leader  v.  Siddall.  1  O. 
W.  R.  337. 

Amendment — Causes  of  Action  Arising 
Pendente  Lite — Appeal— Time.] — 'There  is 
nothing  in  Rule  340  of  the  King's  Bench 
Act  to  warrant  the  amendment  of  the  state- 
ment of  claim  by  setting  up  matters  which 
have  arisen  since  the  commencement  of  the 
action  except  by  way  of  answer  to  a  counter- 
claim set  up  by  the  defendant.  That  Rule 
confers  on  the  Court  no  new  power  of  amend- 
ment, but  merely  defines  the  procedure  to  be 
followed  in  exercising  powers  of  amendment, 
which  exist  apart  from  it.  and  as  to  which 
the  procedure  is  not  x>ointed  out  by  the  Rules 
preceding  it*  Toke  v.  Andrews,  8  Q.  B.  D. 
4Ii2,  distinguished.  The  referee  having  pre- 
viously made  an  order  allowing  such  an 
amendment  to  be  made,  the  plaintiff  made  the 
amendment  without  waiting  for  the  expira- 
tion of  the  time  for  appealing : — Ileld,  that 
this  was  no  reason  for  disallowing  the  appeal, 
which  was  made  within  the  time  allowed  by 
the  Rules.  Sprton  v.  Gilmour,  24  Occ.  N. 
157,  14  Man.  L.  R.  706. 

Amendment  —  Conformity  tcith  Writ — 
/ ncorporatcd  Company  —  Slander  —  Joinder 
of  Causes  of  Action  —  Trial.] — The  writ  of 
summons  claimed  damages  against  an  incor- 
|)orated  company  for  wrongful  dismissal  and 
slander.  The  original  statement  of  claim 
was  confined  to  the  former  cause  of  action, 
but,  after  defence  and  before  reply  due,  the 
I)laintiff  amended  on  pr8ecii>e  by  adding  a 
claim  for  slander : — Held.,  that  it  was  com- 
I)etent  for  the  plaintiff  to  do  so.  under  Rule 
.•>(K).  Semble,  that  an  incorporate<l  crompany 
may  be  liable  for  slander  if  s])oken  by 
its  servants  or  agents  in  direct  disobedience 
to  its  orders ;  and  held,  that,  at  all  events 
the  pleading  setting  up  slander  should  not 
be  struck  out  summarily,  but  should  be  ad- 
judicateil  on.  l^eave  to  the  defendants  to 
have    the   question    of    law    first    determined. 
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The  two  causes  of  action  were  properly  joined ; 
but  application  might  be  made  under 
Kul^  237  to  direct  the  method  of  trial.  Rod- 
ger V.  Noofon  Co.,  21  OcC.  N.  78,  19  P.  R. 
327. 

AmendBient  —  Conversion — Prayer  for 
Relief — Payment  into  Court— Judgment  — ■ 
Co8t9 — Appeal,] — ^The  judgment  in  4  Terr. 
L.  R.  498  varied  by  striking  out  the  order 
to  amend  the  plaintiffs*  statement  of  claim 
as  unnecessary,  and  directing  that  judgment 
be  entered  for  the  defendant,  and  that  the 
amount  pai^  into  Court  by  the  defendant 
be  paid  out  to  the  plaintiffs;  the  plaintiffs 
to  have  the  costs  of  the  action  up  to  the 
time  of  the  second  payment  into  Court,  the 
defendants  to  have  the  general  costs  of  the 
action  after  that  date,  and  the  plaintiffs  to 
have  the  costs  of  the  issues  upon  which  they 
succeeded.  The  trial  Judge  having  reserved 
judgment  came  to  the  conclusion  that  the 
plaintiffs  were  entitled  to  the  moneys  paid 
into  Court  by  the  defendant.  He  held,  how- 
ever, that  they  were  not  so  entitled  under 
the  form  of  the  statement  of  claim  (4  Terr. 
L.  R.  p.  498),  but  only  under  a  claim  for 
conversion,  and  accordingly  in  his  reasons 
for  judgment — the  formal  order  had  not  been 
taken  out  before  the  appeal — he  stated  that 
under  the  authority  of  Rule  189  of  the  Judi- 
cature Ordinance,  C.  O.  1898  c.  21,  he 
**  amended  the  statement  of  claim  so  as  to 
determine  the  real  question  at  issue  accord- 
ing to  the  evidence  adduced/'  and  thereupon 
directed  judgment  to  be  entered  for  the  plain- 
tiffs for  the  amount  paid  into  Court,  without 
costs : — Held,  that  no  amendment  was  neces- 
sary ;  that  if,  as  in  this  case,  the  facts  al- 
leged shewed  a  wrongful  conversion,  that  was 
sufficient,  although  the  specific  words  were 
not  used,  and  that,  so  far  as  the  relief  claimed 
was  concerned,  the  Court  was  entitled  under 
English  O.  20,  rule  6  (introduced  by  J.  O., 
1898,  s.  21),  and  J.  0.,  1898,  s.  8,  s.H5.  5, 
to  give,  and  ought  to  give,  any  appropriate 
relief  to  which  the  plaintiffs  were  entitled, 
though  it  was  not  specifically  claimed.  2. 
That  where  money  is  paid  into  Court  (though 
with -a  denial  of  liability)  it  is  to  be  taken 
to  be  pleaded  as  an  alternative  defence  going 
to  the  whole  cause  of  action,  and  if  the 
plaintiff  fails  to  shew  himself  entitled  to  a 
greater  sum  the  defendant  is  entitled  to 
judgment  on  this  defence,  and  that  the  pro- 
per judgment  as  to  costs  is: — The  plaintiff 
to  have  the  costs  of  the  action  up  to  the 
time  of  payment  into  Court;  the  defendant 
to  have  the  general  costs  of  the  action  from 
that  time,  and  the  plaintiff  to  have  the  costs 
of  the  issues  found  in  his  favour.  3.  That 
although  by  Rule  500  of  the  J.  O.,  C.  O. 
1898  c.  21,  no  appeal  lies  without  leave  from 
any  judgment  or  order  as  to  costs  only  which 
by  law  are  left  to  the  discretion  of  the  Court 
or  Judge  making  the  judgment  or  order,  and 
although  the  Court  will  not  as  a  rule  interfere 
w^ith  such  discretion  unless  it  has  been  exer- 
cised on  a  wrongful  principle,  nevertheless 
when  the  judgment  or  order  dealing  with  the 
question  of  costs  is  appealed  from  on  other 
grounds,  the  Court  has  power  under  Rule  507 
to  make  any  order  which  ought  to  have  been 
made  by  the  Court  or  Judge,  and  this  Rule 
authorizes  the  Court  in  banco  to  deal  with 
the  question  of  costs  below  in  any  way 
which  may  appear  necessary  or  expedient 
by  reason  of  its  varying  or  reversing  the 
judgment  or  order  appealed  from.  Imperial 
Bank  v.  Hull,  5  Terr.  L.  R.  313. 


Amendment — Delivery  of  Amended  Statt- 
ment — Irregularity  —  Time  —  Validatitig 
Order  —  Terms  —  Costs  —  Stay  of  Proceed^ 
ings  —  Appeal  —  Waiver  —  Compliance 
With  Terms,] — After  the  delivery  of  the  state- 
ment of  claim  an  order  for  particulars  was 
made,  and  the  time  for  delivering  the  defence 
was  extended  until  the  expiry  of  six  days 
after  the  delivery  of  the  particiilars.  Before 
this  period  had  elapsed,  and  before  any  state- 
ment of  defence  had  been  delivered,  and  more 
than  four  weeks  after  the  appearance,  the 
plaintiff,  without  leave  and  without  the  de- 
fendant's consent,  delivered  an  amended  state- 
ment of  claim: — Held,  that  the  delivery  of 
the  amended  statement  of  claim  was  irregu- 
lar under  Rule  300.  An  order  was  made, 
upon  the  defendant's  application  to  set  aside 
the  amended  statement  of  claim  for  irregrular- 
ity,  validating  the  delivery  of  it,  but  direct- 
ing that  the  plaintiff  should  pay  the  costs 
of  the  motion  and  other  costs  occasioned  by 
the  irregularity,  and  that  until  payment  of 
such  costs  further  proceedings  on  the  charges 
introduced  by  the  amendment  should  be  stayed, 
or,  if  such  costs  should  not  be  paid  within 
one  month  after  taxation,  that  the  amend- 
ments should  be  struck  out.  Mere  com- 
pliance with  the  terms  of  an  order,  by  the 
party  to  whom  an  indulgence  or  relief  is 
granted  on  terms,  does  not  preclude  him  from 
moving  against  the  order.  Anlaby  v.  Prae- 
torius,  20  Q.  B.  D.  764,  Hewson  v.  Mac- 
dona  Id,  32  C.  P.  407,  and  Duffy  v.  Donovan, 
14  P.  R.  159,  followed.  Anthony  v.  Blain, 
23  Occ.  N.  50,  5  O.  L.  R.  48,  1  O.  W.  R. 
841. 

Amencbnent — Description  of  Defendant — 
Married  Woman — Widow.] — If  a  wife,  com- 
mon as  to  property,  who  is  described  as  a 
widow  in  a  contract,  is  described  in  the  same 
manner  in  an  action  founded  upon  the  con- 
tract, to  which  she  is  defendant,  and  pleads 
that  she  is  a  wife  and  common  as  to  pro- 
perty, the  plaintiff  will  not  be  permitted  to 
amend  by  changing  the  description.  Merrill 
V.  Laprade,  6  Q.  P.  R.  242. 

Amendment — Exceeding  Terms  of  Order 
AUoicing — Waiver  of  Right  to  Object.] — ^Two 
weeks  after  the  receipt  of  an  amended  state- 
ment of  claim  the  defendant's  solicitors  wrote 
to  the  plaintiffs'  solicitor  that  they  would 
'*  prepare  and  file  a  new  statement  of  defence 
according  to  the  amendment  yon  have  made." 
and  two  weeks  later  took  out  a  summons 
to  strike  out  the  amended  statement  of  claim, 
on  the  ground  that  it  exceeded  the  terms  of 
the  order  authorizing  amendment:  —  Held, 
that  the  defendants  had  waived  their  right 
to  object.  Centre  Star  Mining  Co.  v.  Ross- 
land  Miners*  Union,  23  Occ.  N.  57,  9  B.  C 
R.  325. 

Aniendnient — Increasing  AnMunt  Claim- 
ed— Mistake — Money  Paid  into  Court — Ac- 
ceptance by  Mistake.] — ^The  plaintiff  was  al- 
lowed under  Rule  312  to  amend  his  state- 
ment of  claim  in  an  action  upon  a  building 
contract  by  increasing  the  amount  claimed  for 
extras,  and  to  amend  his  reply  by  changing 
acceptance  into  non-acceptance  of  money  paid 
into  0>urt  by  the  defendant,  notwithstanding 
that  the  plaintiff  had  filed  a  memorandum 
of  acceptance,  under  Rule  423,  although  he 
had  not  taken  the  money  out  of  <>>art; 
the  Court  being  satisfied  that  the  plaintiff 
had  made  a  mistake,  and,  on  finding  it  out. 
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had  moved  with  reasonable  promptness  to  cor- 
rect it,  and  that  no  real  prejudice  was  done 
to  the  defendant.  Emery  v.  Webster,  9  Ex. 
242,  followed.  Chevalier  v.  Ross,  22  Occ.  N. 
UO.  3  O.  L.  K.  21<J,  1  O.  W.  R.  12,  115. 

Amendmeg&t — Limitation  of  Actions.]  — 
That  the  time  allowed  by  a  statute  for  the 
commencement  of  the  action  haa  expired  when 
a  demurrer  to  the  statement  of  claim  was 
argued,  was  held  to  be  no  objection  to  the 
allowance  of  amendments  which  did  not  seek 
to  introduce  any  new  parties  or  different 
causes  of  action.  Makarsky  v.  Canadian 
Pacific  R.  W,  Co,','' 15  Man,  L.  B.  53. 

Amendment — Misnomer  of  Petitioner  — 
Impossibility  of  Amending  Seourity-hond,] — 
If  a  petition  in  contestation  of  an  election 
of  a  school  commissioner  may  be  amended 
by  changing  the  first  name  of  one  of  the 
petitioners,  such  change  cannot  apply  to  the 
security-b<Mid  given  by  the  petitioners,  which 
is  a  contract,  and  the  petition  cannot  be 
amended  if  the  security  is  not.  Dame  v. 
i<t.  Germain,  6  Q.  P.  R.  449. 

Aniendment — Misnomer  of  Plaintiff  — 
Affidavit.] — ^The  fact  that  the  plaintiff  is 
described  in  the  writ  of  summons  and  declara- 
tion as  "  Charles  Averill  Kennedy,"  Instead 
of  **  Charles  Avery,"  causes  no  prejudice,  and 
does  not  afford  ground  for  an  exception  to 
the  form.  2.  In  any  case  such  an  exception 
ought  to  be  accompanied  by  the  affidavit 
required  by  Rule  47  of  the  Rules  of  Prac- 
tice.   Kennedy  y.  Shurtleff,  3  Q.  P.  R.  421. 

Amendment — "Neio  Claim  after  Trial,] — 
A  motion  to  amend  will  not  be  allowed  after 
the  close  of  the  trial,  especially  if  the  new 
claim  attempted  to  be  set  up  is  not  supported 
by  the  evidence.  ArchamhoMlt  v.  Melancon^ 
7  Q.  P.  R.  36. 

Amendnient  —  Ordinary  Action — Appear- 
ance— Change  to  Summary  Action.]  —  A 
plaintiff  cannot,  after  the  appearance  of  the 
defendant,  by  simple  amendment  change  an 
ordinary  action  into  a  summary  action;  and 
such  an  amendment  will  be  struck  out  upon 
motion.      Trahan  v.  Morin^  4  Q.  P.  R.  378. 

Amendment — Parties — Joinder  of  causes 
of  action — Specific  performance — Recovery  of 
land.  Lee  v.  Gallagher  (Man.),  2  W.  L.  R. 
305. 

Amendment  at  Trial — Trespass  to  Land 
— .Veto  Cause  of  Action — Mine — Inspection.] 
— In  an  action  for  damages  for  trespass  ana 
for  an  injunction  the  statement  of  claim  al- 
leged that  the  defendant^  who  was  in  occu- 
pation of  adjoining  property  which  was  being 
operated  as  a  coal  mine,  had  entered  upon 
and  under  lots  B.  and  C.  owned  by  the  plain- 
tiff, and  had  moved  coal  and  minerals  there- 
from. From  the  evidence  for  the  defence 
it  appeared  that  no  excavations  had  been 
made  on  lots  B.  and  C.  since  the  date  tres- 
pass was  alleged  to  have  commenced,  but 
that  the  defendant's  tunnel  had  extended  into 
other  adjoining  lands  owned  by  the  plaintiff 
in  resi)ect  of  which  no  complaint  had  been 
made.  The  plaintiff  at  the  close  of  the  de- 
fendant's case  applied  for  leave  to  amend  the 
statement  of  claim  under  s.  164  of  the  Judi- 
cature Ordinance,  by  alleging  that  the  tres- 
pass had  been  committed  upon  these  last  men- 


tioned lands: — Held,  that  the  real  contro- 
versy between  the  parties  was  whether  the 
defendant  had  committed  trespass  upon  lots 
B.  and  C,  and  no  amendment  was  necessary 
for  the  purpose  of  determining  that  question, 
and  it  would  be  an  unreasonable  exercise  of 
the  powers  conferred  by  the  section  to  allow 
the  plaintiff,  after  the  close  of  the  evidence, 
to  amend  by  setting  up  a  new  cause  of 
action  discovered  from  the  evidence  fpr  the 
defence: — Held,  also,  that  a  refusal  by  the 
defendant  to  allow  inspection  by  the  plaintiff 
of  the  workings  of  the  mine  was  not  suffi- 
cient reason  for  allowing  the  amendment,  as 
the  defendant  might  have  obtained  an  order 
for  inspection.  Greater  latitude  should  be 
allowed  to  a  defendant  in  amending  by  set- 
ting up  new  grounds  of  defence  than  to  a 
plaintiff  in  setting  up  new  causes  of  action, 
because  a  defendant  cannot  afterwards  avail 
himself  of  such  defence,  w^hile  a  plaintiff 
does  not  lose  his  claim  in  respect  of  such 
cause  of  action.  Moran  v.  Graham,  2  Terr. 
L.  R.  204. 

Amendment — Writ  of  Summons  —  Ttco 
Causes  of  Action — Election  to  Pursue  One 
— Penalty  —  Discovery  —  Dominion  Elec- 
iions  Ad,  1900.]— Th^  wtrit  of  summons 
(Issued  30th  January,  1901)  was  indorsed 
with  a  claim  to  recover  penalties  under  the 
Dominion  Elections  Act,  1900,  and  for  dam- 
ages for  wrongfully  depriving  the  plaintiff 
of  his  vote  at  an  election  held  on  the  7th 
November,  1900.  The  statement  of  claim 
(delivered  14th  March,  1901)  did  not  assert 
any  claim  to  penalties,  but  was  confined  to 
the  common  law  cause  of  action.  The  state- 
ment of  defence  (delivered  27th  March, 
1901),  denied  the  allegations  of  the  statement 
of  claim  and  alleged  want  of  notice  of  action. 
The  plaintiff  obtained  the  usual  discovery 
from  the  defendant,  without  objection.  On 
the  81st  December,  1901,  after  such  discovery, 
and  when  the  action  was  ready  for  trial, 
the  plaintiff  appflied  for  leave  to  amend 
the  statement  of  claim  by  adding  a  claim 
for  the  penalties  mentioned  in  the  indorsement 
of  the  writ: — Held,  that  the  defendant  in 
an  action  for  penalties  might  have  success- 
fully resisted  an  attempt  to  compel  him  to 
submit  to  an  examination  for  discovery.  Re- 
gina  v.  Fox,  18  P.  R.  »43,  distinguished. 
The  plaintiff,  having  by  proceeding  at  common 
law  obtained  from  the  defendant  the  dis- 
covery which  he  could  not  have  had  in  an 
action  for  penalties,  and  having  allowed  more 
than  a  year  to  elapse  before  applying  for 
leave  to  amend,  must,  notwithstanding  the 
indorsement  of  the  writ,  be  taken  to  have 
conclusively  elected  to  pursue  his  common 
law  remedy ;  and  leave  to  amend  was  pro- 
perly refused.  Sections  19,  131,  133,  and 
142,  of  the  Dominion  Elections  Act,  1900, 
discussed.  Rose  v.  Croden,  22  Occ.  N.  135, 
3  O.  L.  R.  383,  1  O.  W.  R.  170. 

Amendment  before  New  Trial — Rule 
312 — *' At  any  Time" — Special  Damage.] — 
All  necessary  amendments  may  be  made  at 
any  time  "  under  Rule  312,  and  an  action  in 
which  a  nonsuit  has  been  set  aside  as  against 
one  defendant  and  a  new  trial  ordered  as  to 
him  by  a  Divisional  Court,  is  in  the  same 
position  as  if  it  was  at  issue  and  had  not 
been  tried;  and  the  plaintiff  was  allowed  to 
amend  the  statement  of  claim  by  inserting 
a  paragraph  alleging  special  damage.  The 
Duke  of  Buccleuch,   [1892]   P.  201;  referred 
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to.  Semble,  that,  while  it  may  be  couveui- 
ent  to  submit  a  draft  amendment  'ui>on  a 
motion  for  leave  to  amend,  it  is  not  neces- 
sary to  do  so.  Hunter  v.  Boyd,  24  Occ.  N. 
01.  G  O.  L.  R.  (i3il,  2  O.  W.  R.  1055. 

Cause  of  Aotion  —  Damages  for  not 
transferring  stock  —  I*rincipal  and  agent. 
Dieriafnm  v.  Toronto  Holler  Bearing  Co.,  2 
O.  W.  R.  4(53,  479. 


Okambers  Motion  —  Exhihit9.\ — It  is 
not  necessary  to  file  exhibits  referred  to  in 
an  affidavit  filed  on  an  application  in  Cham- 
bers.    Larsen  v.  Bauer,  5  Terr.  L,  R.  458. 


Damas®' — Breach  of  covenant  —  Neces- 
sary allegations — Particulars.  Robinson  v. 
Trustees  of  Toronto  General  Burying 
Grounds,  2  O.  \V.  R.  801. 

Declaratory  Judgment — Statements  of 
reasons  for  seeking  relief — Embarrassment — 
Pleading  to  claim — Waiver.  Harris  v.  Har- 
ris, 1  O.  W.  R.  084,  734. 

Defamation  —  Privilege  —  Motion  to 
strike  out  paragraph — ^Pleading  over — Waiver 
—  Embarrossment — Indefinite  charge — Miti- 
gation of  damages  —  Understanding  of  by- 
standers of  words  complained  of.  Lawrie  v. 
Ma^toelU  3  O.  W.  R.  38,  134,  284. 

DeliTery  after  Defence — Irregularity.] 
— The  defendant  entered  an  appearance  and  at 
the  same  time  filed  a  statement  of  defence 
and  counterclaim,  which  he  then  served,  and 
gave  notice  to  the  pli^intiffs  that  he  did 
not  require  the  delivery  of  a  statement  of 
claim : — Held,  that  a  statement  of  claim  sub- 
sequently delivered  by  the  plaintiffs  was 
irregular.  The  indorsement  on  the  writ  of 
summons  had  become  the  statement  of  claim, 
and  if  not  sufficient  could  be  amended  with- 
out leave.  Rules  171,  243,  247,  256,  3CK), 
considered.  Confederation  Life  Association 
V.  Moore,  24  Occ.  N.  25,  C  O.  L.  R.  648,  2 
O.  W.  R.  041,  1030,  1087.  1120. 

DeliTcry  of  Amended  Pleading — Time 
-r-Leave — Consent — Order  validating — ^Ternis 
— Stay  of  proceedings  —  Payment  of  costs. 
Anthony  v.  Blain,  1  O.  W.  R.  841. 

Discretion — Appeal.] — When  a  Judge  to 
whom  an  appliaction  has  been  made  to  strike 
out  a  statement  of  claim,  on  the  ground  that 
it  discloses  no  reasonable  cause  of  action, 
has  exercised  a  discretion  and  made  an  order 
refusing  the  application,  that  order  ought 
not  to  be  interfered  with  on  appeal  unless 
the  Judge  below  decided  the  case  upon  an 
erroneous  principle  or  omitted  to  take  into 
consideration  something  which  ought  to  have 
influenced  his  judgment.  Cooper  v.  York- 
shire Guarantee  and  Hiccurities  Corporation, 
11  B.  C.  R.  07. 

Embarrassnient  —  Cause  of  Actioti  — 
Crotcn — Ownership  of  Foreshore.] — In  an  ac- 
tion by  the  Attorney-General  for  the  province 
for  damages  and  an  injunction  the  state- 
ment of  claim  alleged  that  the  defendant  com- 
pany had  wrongfully  erected  an  embankment 
on  the  foreshore  of  Burrard  Inlet,  and  there- 
by obstructed  the  outfall  of  sewers,  to  the 
damage  and  annoyance  of  the  people  of  Van- 
couver : — Held,  on  an  application  to  strike 
out    the    pleading    as    embarrassing    and    as 


disclosing  no  cause  of  action,  that  the  plead- 
ing was  good.  In  such  an  action  it  is  not 
necessary  for  the  plaintiff  to  allege  ownership 
in  the  foreshore.  Semble.  a  combined  appli* 
cation  may  be  made  under  Order  XIX.,  r. 
27,  and  Order  XXV.,  r.  4,  to  strike  out  a 
statement  of  claim  on  the  grounds  that  it 
is  embarrassing  and  discloses  no  reasonable 
cause  of  action,  and  such  precedure  is  not 
limited  to  cases  which  are  plain  and  obvious. 
Attorney-General  for  British  Columbia  v. 
Canadian  Pacific  K.  W.  Co.,  10  B.  C.  R.  lOS. 

Enlargement  of  Writ — Wrongful  dis- 
missal of  servant — I)eppi€iation  in  stock  of 
company — Particulars.  Morley  v.  Canada 
Woollen  Mills  Co.,  2  O.  W.  R.  457,  478. 

Extension  of  Claim  in  Writ  —  Set- 
vicc  by  Posting — iiubsequent  Appearance  — 
\Vairer.] — The  claim  indorsed  on  the  writ 
of  summons  was  for  specific  performance  of 
an  agreement  for  the  purchase  and  sale  of 
land.  The  statement  of  claim  prayed  can- 
cellation of  the  agreement  and  possession  of 
the  land : — Held,  a  legitimate  extension  of  the 
claim  within  Rule  244.  The  defendant  not 
having  appeared  within  the  proper  time,  ser- 
vice of  the  statement  of  claim  was  effecttni, 
pursuant  to  Rule  330,  by  posting  up  a 
copy  in  the  proper  office,  after  which  the 
defendant  entered  an  apijearance  and  therein 
required  the  delivery  of  a  statement  of  claim  : 
— Held,  that  the  defendant  had  waived  any 
right  to  complain  of  the  variation  made  in 
the  extended  pleading;  and  the  order  made 
upon  a  motion  to  set  aside  the  statement 
of  claim,  allowing  it  to  stand  as  of  the  date 
of  the  order,  was  the  proper  one.  Gee  v. 
Bell,  35  Ch.  D.  1(K),  distinguished.  Gibson 
V.  Hieb,  21  Occ.  N.  211,  1  O.  L.  R.  247. 

Eztenoion  of  Claim  Indorsed  on  Writ 
of  Summons — Service  out  of  Jurisdiction.] 
— The  plaintiffs  began  an  action  against  three 
defendants  all  resident  in  England,  and  served 
the  writ  of  summons  on  one  of  the  de- 
fendants while  temporarily  in  British  Colum- 
bia, and  then  under  Order  XI.  served  the 
other  defendants  in  England.  The  claim  in- 
dorsed on  the  writ  was  for  damages  for  non- 
transfer  to  the  plaintiffs  of  shares  according 
to  agreement  and  for  failure  to  hold  certain 
stock  in  trust.  By  the  statement  of  claim 
the  plaintiffs  set  up  in  effect  a  claim  for 
damages  against  the  defendants  for  fraudu- 
lently manipulating  certain  companies  so  that 
the  stock  had  become  worthless: — ^Held,  that 
the  matters  alleged  in  the  statement  of  claim 
were  within  the  scope  of  the  indorsement. 
In  deciding  whether  or  not  the  cause  of 
action  indorsed  on  a  writ  has  been  unduly 
extended  in  the  statement  of  claim,  the  fact 
that  one  of  the  defendants  was  served  within 
the  jurisdiction  and  the  others  were  subfse- 
quently  served  without  the  jurisdiction  under 
Order  XI.,  is  immaterial.  Oppenheimcr  v. 
Sparling,  10  B.  C.  R.  162. 

Frand — Notice — Embarrassment.  Beaity 
V.  McConnell,  5  O.  W.  R.  541. 

Illesal  Trade  Combination  —  Prefa- 
tory statements — Embarrassment  —  I>amages 
—  Particulars  — Discovery  —  Privilege.  Qro- 
cers'  Wholesale  Co.  v.  Beckett,  6  O.  W.  R, 
531. 

Joinder  of  Canses  of  Action — Intro- 
ductory statements  1 —  Libel  —  Special  dam- 
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age — Infringement  of  several  patents  for  in- 
ventions— Company — Wrongs  before  incorpor- 
ation. Copeland'C  hatter  son  Co.  v.  Business 
Systems  Limited,  6  O.  W.  B.  555. 

MalprAotioe  —  **  Efficient "  —  Amend- 
ment.]— The  word  **^efRcient,"  as  applied  to 
a  medical  practitioner  in  a  statement  of  claim 
for  damages  for  his  unskilful  treatment  of 
the  plaintiff,  was  held  to  be  ambiguous,  inas- 
much as  it  might  be  taken  to  mean  that  the 
practitioner  was  merely  competent,  or  that 
he  was  not  only  competent,  but  would 
in  fact  skilfully  treat,  and  the  statement  of 
claim  was  therefore  held  to  be  embarrass- 
ing. Judge's  order  dismissing  application  to 
amend  by  setting  up  objection  in  law,  varied, 
and  plaintiflf  given  leave  to  apply  to  amend, 
and  in  default  defendant  given  leave  to  apply 
to  strike  out  portion  of  claim  as  emoarrass- 
ing.  Schiller  v.  Canada  North-West  Coal 
and  Lumber  Syndicate,  1  Terr.  L.  R.  421. 

Morts^S®  Action  —  Alternative  Pro- 
visoes —  Embarrassing  or  Unnecessary  — 
Striking  Ou ^J<— Allegations  in  a  statement 
of  claim  unnecessary  inasmuch  as  they  merely 
anticipate  a  possible  defence,  are  not  neces- 
sarily embarrassing.  The  plaintiffs  in  para- 
graph 2  of  their  statement  of  claim  alleged 
that  the  defendant  by  deed  dated  13th  Novem- 
ber, 1888,  in  consideration  of  £1,003  lent  him 
by  one  A.  M.  mortgaged  his  reversionary 
interest  in  his  father's  estate,  and  that  in  the 
said  deed  it  was  provided  that  if  the  defend- 
ant should  within  ten  years  after  the  date 
of  the  mortgage  become  entitled  to  the  said 
reversionary  interest  by  the  death  of  the 
tenant  for  life,  and  should  within  30  days 
after  obtaining  possession  of  the  same  pay 
the  said  A.  M.  $2,000,  with  compound  in- 
terest at  10  per  cent,  per  annum,  then  the 
mortgage  should  be  void.  In  paragraph  3  it 
was  alleged  that  it  was  further  provided  by 
the  mortgage  that  if  the  defendant  should  at 
the  expiration  of  10  years  from  the  date  of 
the  mortgage  repay  to  A.  M.  the  said  sum  of 
£1,003,  with  interest  compounded  yearly  at 
10  per  cent.,  then  the  mortgage  should  be 
void.  In  paragraph  4  it  was  alleged  that 
the  defendant  covenanted  in  the  said  deed 
to  pay  the  mortgage  money  and  interest  and 
observe  the  provisoes  therein  contained.  In 
paragraph  5  it  was  alleged  that  A.  M.  had 
duly  assigned  the  mortgage  to  the  plaintiffs; 
in  paragraph  6,  that  the  defendant  did  not 
within  10  years  become  entitled  to  the  prop- 
erty mortgaged  by  the  death  of  the  life  tenant ; 
and  in  paragraph  7,  that  the  defendant  had 
not  paid  any  sum  whatever  on  the  mortgage. 
The  plaintiff  claimed  £1,003  and  interest  at 
10  per  cent,  compounded  yearly :  —  Held,  on 
an  application  to  strike  out  the  whole  state- 
ment of  claim,  or  at  any  rate  either  para- 
graph 2  or  paragraph  3  as  embarrassing,  that 
the  pleading  was  not  embarrassing,  and  should 
stand;  that  so  far  as  any  of  the  allegations 
might  be  unnecessary  they  merely  anticipated 
a  possible  defence,  and  were  not  on  that  ac- 
'X>unt  embarrassing.  Vancouver  Land  and 
Securities  Co.  v.  McKinnelh  5  Terr.  L.  R.  27. 

Motion  to  Strike  Ont  Part — Execution 
against  interest  in  land — Judgment — Remedy 
by  summary  application.  Bowerman  v.  Hall, 
5  O.  W.  R.  225. 

Motion  to  Strike  Ont  Parts — Allega- 
tions of  material  facts.  Slemin  v.  Toronto 
Police  Benefit  Fund,  5  O.  W.  R.  17S.  XV,). 


Non-comf  ormity  witk  Writ  of  Sum- 
mons—  Action    begun   by   co-partnership  — 
Statement  of  claim  in  name  of  incorporated' 
company — Statute   of   Limitations.  ■    Muir  v. 
Guinane,  5  O.  W.  R.  324,  G  O.  W.  R.  64.  383, 

Non-conformity  witk  Writ  of  Sum- 
mons— Amendment — Practice.  Blackwell  v. 
BlackwcU,  2  O.  W.  R.  411,  507. 

Particulars — Copyright  in  Book — Regis- 
tration— Infringement.] — In  an  action  for  in- 
fringement of  copyright  in  a  book,  the  state- 
ment of  claim  alleged  that  the  plaintiffs  were 
the  proprietors  of  a  subsisting  copyright  duly 
registered,  but  did  not  mention  the  date  of 
registration,  and  further  alleged  that  the  de- 
fendants printed  for  sale  a  large  number  of 
copies  of  another  book  a  part  whereof  was  an 
infringement  of  the  plaintiffs*  copyright : — 
Held,  that  the  defendants  were  entitled  to 
particulars  shewing  the  date  of  registration 
of  the  plaintiffs*  copyright,  and  shewing  what 
part  of  the  defendants*  book  infringed  the 
plaintiffs*  right.  Sweet  v.  Maugham,  11 
Sim.  51,  not  followed.  Mawman  v.  Tegg,  2 
Russ.  385,  31X),  and  Page  v.  Wisden.  20  L.  T. 
N.  S.  435,  followed.  Liddell  v.  Copp-Clark 
Co.,  21  Occ.  N.  120,  19  P.  R.  332. 


Particulars  —  Mortgage  - 
power  —  Conspiracy  —  Account. 
Hull,  1  O.  W.  R.  242. 


Sale  under 
Huffman  v. 


Personal  Injuries — 'Scgligence  —  Defec- 
tive Machine — Insurance  against  Accidetit — 
Irrelevancy,] — In  an  action  for  damages  for 
personal  injuries  caused  by  a  machine  alleged 
to  have  been  defectively  constructed,  belonging 
to  the  defendants^  the  fact  that  the  defendantM 
were  insured  in  an  insurance  company  against 
such  accidents,  cannot  be  given  in  evidence,  as 
it  is  not  in  any  way  relevant;  and  an  allega- 
tion in  the  statement  of  claim  that  such  in- 
surance existed  was  struck  out,  as  embar- 
rassing to  the  defendants.  Flynn  v.  Indus- 
trial Exhibition  Association  of  Toronto,  24 
Occ.  N.  53,  0  O.  li.  R.  635,  2  O.  W.  R.  1047, 
1075. 

Personal  Injuries  by  Eleetrie  Wires 

— Subsequent  removal  of  wires — Admissibility 
of  evidence.  Gloster  v.  Toronto  Electric 
Light  Co.,  4  O.  W.  R.  532. 

Striking  Out — Cause  of  Action — Embar- 
rassmen  t — Demurrer — Amendment — Terms  — 
Rules  259,  261,  298.] — In  an  action  to  recover 
the  amount  of  an  insurance  upon  the  life  of 
C,  under  a  policy  issued  l^  the  defendant;« 
and  assigned  to  the  plaintiff,  the  plaintiff 
alleged,  in  the  alternative,  that  the  defendants 
had  re-insured  with  another  company,  and 
after  the  death  of  C.  the  defendants  requested 
the  reinsuring  company  to  pay  the  amount  re- 
insured to  the  defendants,  which  the  reinsur- 
ing company  did,  with  a  direction  to  pay  the 
amount  over  to  the  plaintiff,  which  the  de- 
fendants refused  to  do:  —  Held,  that  this 
amounted  to  an  allegation  that  the  defendants 
had  received  a  sum  of  money  to  the  use  of 
the  plaintiff,  which  they  refused  to  pay  over 
to  him,  and  that  they  were  trustee  thereof 
for  him ;  and  the  paragraphs  of  the  statement 
of  claim  containing  the  alternative  allegations 
should  not  be  struck  out  summarily  under 
Rule  201  as  disclosing  no  reasonable  cause  of 
action,  nor  under  Rule  298  as  tending  to  pre- 
judice, embarrass,  or  delay  the  fair  trial  of 
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the  action.  Rule  2G1  is  intended  to  apply  only 
where  the  pleading  is  obviously  bad.  A  party 
may  still  have  a  point  of  law  disposed  of, 
although  he  is  not  at  liberty  to  demur:  Rule 
209.  Attorney-General  of  the  Duchy  of  Lan- 
caster V.  London  and  North- Western  R.  W. 
Co.  [1802J  3  Ch.  274,  and  KeUaway  v.  Bury, 
60  L.  T.  N.  S.  599,  followed.  Semble,  that 
where  a  pleading  is  struck  out  and  the  party 
pleading  is  allowed  to  -amend,  there  is  no 
authority  for  imi>osing  the  term  that  he  is  to 
file  with  the  amendment  an  affidavit  shewing 
prima  facie  its  truth.  Brophy  v.  Royal  Vic- 
toria Ins.  Co.,  21  Occ.  N.  589,  2  O.  L.  R. 
651. 

8e0  Damages — Mechanics'  Liens — Rail- 
ways AND  Railway  (Companies  —  Trade- 
Mabk  and  Tbade-Name. 


XV.  Statement  of  Defence. 

Aotion  Bronsht  in  Name  of  Company 

— Question  of  practice  —  Use  of  company's 
name  as  plaintiff  in  actions — Di^cretioh — Mo- 
tion to  stay.  Saskatchewan  Land  and  Home- 
stead Co,  V.  Leadley,  2  O.  W.  R.  745,  850, 
917,  944,  1075-  1112,  3  O.  W.  R.  133,  191, 
4  O.  W.  R.  39  378,  5  O.  W.  R.  449,  Sas- 
katchetoan  Land  and  Homestead  Co.  v.  Moore, 
2  O.  W.  R.  916,  944,  1075,  1112,  4  O.  W.  R. 
39,  378. 

Amended  Pleading — Leave  to  deliver — 
Company  —  Lien — Solicitor — ^Ajdding  party — 
Pleading  over.  Ryckman  v.  Toronto  Type 
Foundry  Co.,  3  O.  W.  R.  267,  290,  434,  522. 

Amendment — Statute  of  Frauds — Terms 
— Costs.  McLeod  v.  Crawford,  6  O.  W.  R. 
797. 

AppUeatlon  to  Strike  Ont — Irrelevant 
matter.  Preet  v.  Malaney,  2  O.  W.  R.  388, 
410. 

Application  to  Strike  Ont — ^Defence  in 
bar — Prosecution  for  crime.  Canada  Biscuit 
Co.  V.  Spittal,  2  O.  W.  R,  387,  735. 

Contrllratory  Neelifi^ence  —  Particu- 
lars —  Postponement  till  after  discovery. 
KeUy  V.  Martin,  6  O.  W.  R.  141. 

Denial  of  Plaintiffs'  Titl^— Defendants' 
Title — Laches.]  —  The  statement  of  defence 
traversed  allegations  in  the  claim  to  the  effect 
that  plaintiffs  were  entitled  to  mine  certain 
coal  under  the  sea,  without  shewing  the  de- 
fendants' title  in  the  defence,  and  further  set 
up  laches  as  an  alternative  defence: — Held, 
that  the  defendants  were  bound  to  set  forth 
their  title  in  their  statement  of  defence. 
Decision  in  6  B.  C.  R.  306  reversed.  Esqui- 
malt  and  Nanaimo  R.  W.  Co.  v.  New  Van- 
couver Coal  Co.,  9  B.  C.  R.  162. 

Enibarrassuient  —  Action  against  Trade 
Union — Defence  of  Nul  Tiel  Corporation  — 
Application  to  »S7r?Ac  Out.] — It  is  open  to 
either  party  to  an  action  up  to  the  time  of 
the  trial  to  attack  the  other's  pleadings.  In 
an  action  against  a  labour  union  for  damages 
in  respect  of  a  strike,  the  union  pleaded  that 
**  they  were  not  a  company,  corporation,  co- 
partnership, or  person,  and  not  capable  of 
being  sued  in  this  or  any  action :" — Held,  bad 


plea.  Questions  of  law  going  to  the  merits  of 
a  case  wHl  not  be  decided  on  an  application 
to  strike  out  pleadings  as  embarrassing.  Cen- 
tre fiStar  Mining  Co.  v.  Rossland  Miners' 
Union,  23  Occ.  N.  272,  9  B.  C.  B.  531. 

Embarrassment — Master  and  servant — 
Wrongful  dismissal  —  Denial  —  Justification. 
Wall  V.  McNah  d  Co,,  2  O.  W.  R.  1128. 

Embarrassment — Striking  Out.] — Ques- 
tions of  substantial  difficulty  or  importance 
raised  by  the  statement  of  defence  should  not 
be  disposed  of  on  motion  in  Chambers,  under 
Rule  318  of  the  King's  Bench  Act,  1895,  to 
strike  out  paragraphs  of  the  statonent  ot 
defence  as  embarrassing,  but  should  be  left 
to  be  dealt  with  at  the  trial  of  the  action. 
The  defences  herein  were  held  to  present  ques- 
tions of  such  substantial  difficulty  and  im- 
portance that  they  should  not  be  struck  out 
on  motion  in  Chambers,  ^tna  Life  Ins.  Go. 
V.  Sharp,  11  Man.  L.  R.  141,  discussed  and 
ezplaineid.  Long  v.  Barnes,  14  Man.  L.  R.  427. 

Embarrassment — Striking^  Out — Partner- 
ship— Bills  of  Sale.] — Matter  in  a  statement 
of  defence,  attacked  as  tending  to  prejudice, 
embarrass,  or  delay,  will  be  struck  out  less 
freely  than  in  a  statement  of  claim.  McEwen 
V.  North- West  Coal  and  Navigation  Oo.,  1 
Terr.  L.  R.  203,  followed.  Statement  of  claim 
set  up  a  partnership  between  the  plaintiff  D. 
and  the  defendant  P.,  a  mortgage  by  D.  and  P. 
of  partnership  goods  to  C,  and  a  mortgage  of 
P.'s  interest  therein  to  C.  Bros.  The  1st 
paragraph  of  the  defence  of  C.  Bros,  denied 
the  partnership.  The  2nd  paragraph  set  up 
that,  "  whatever  relationship  existed  "  between 
D.  and  P.,  that  relationship  was  put  an  end 
to  and  the  entire  ownership  of  the  goods 
mortgaged  then  vested  in  D.  free  from  any 
interest  of  P. : — Held,  that  the  2nd  paragraph 
was  embarrassing,  inasniuch  as,  while  it  as- 
sumed some  relationship  to  have  existed  be- 
tween D.  and  P.,  and  alleged  it  to  have  been 
put  an  end  to  and  the  property  to  have  vested 
in  D.,  it  did  not  allege  (1)  the  nature  of  the 
relationship,  and  (2)  the  mode  in  which  the 
relationship  had  been  terminated  and  the 
property  become  vested  in  D.,  i.e.,  whether  by 
operation  or  implication  of  law  or  by  agree- 
ment of  dissolution  or  other  agreement  statini; 
the  nature  of  such  other  agreement  The  7th 
paragraph  of  the  defence  of  C.  Bros,  alleged 
that,  even  if  the  mortgage  to  C.  constituted 
a  partnership  liability,  C.  Bros,  had  a 
separate  claim  against  D.  before  C.  acquired 
any  such  partnership  liability: — Held,  that 
the  7th  paragraph  was  embarrassing,  inas- 
much as  it  did  not  allege  that  the  separate 
claim  of  C.  Bros,  was  the  same  a^  that  for 
which  they  held  the  chattel  mortgage,  and  as, 
if  that  was  not  the  case,  the  whole  paragraph 
was  entirely  immaterial.  The  8th  paragraph 
of  the  defence  alleged  that  the  mortgage  to 
C.  was  void,  and  did  not  comply  with  the 
Bills  of  Sale  Ordinance,  and  no  affidavit  of 
bona  fides  accompanied  it: — ^Held,  that  the 
8th  paragraph  was  embarrassing,  inasmuch 
as  it  was  uncertain  whether  it  intended  that 
the  mortgage  was  void  on  the  ground  only  of 
the  absence  of  an  affidavit  of  bona  fides,  or 
as  well  for  non-compliance  with  other  require- 
ments of  the  Bills  of  Sale  Ordinance,  or  on 
grounds  apart  from  that  Ordinance.  Davis 
V.  Patrick,  2  Terr.  L.  B.  9. 

Exclusion  of  Connterolaim — Action  fbr 
price  of  goods  —  Counterclaim  for  malicious 
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prosecution — ^Parties  —  Added  defendant  by 
coanterclaim  —  Convenience.  A,  MacDonald 
Vo.  V.  Logan  (N.W.T.),  2  W.  L.  R.  23. 

Ezelnsioii  of  Connterolaim — Action  on 
foreign  judgment  —  Counterclaim  for  libel. 
Molaons  Bank  v.  HaU,  4  O.  W.  R.  452,  5  O. 
W.  R.  625. 

£zoliision  of  Oonatorolaim — ^Inconveni- 
ence— Delay — Mortgage  action — Counterclaim 
for  wrongful  seizure  and  sale  of  goods  — 
Forum.  Ifnperial  Bank  of  Canada  v.  Martin, 
6  O.  W.  R.  485,  736,  824. 

Immaterial  Immae-^triking  Out.]— The 
plaintiff's  claim  was  for  work  done  and  ma- 
terials provided  for  a  company  for  which  the 
defendants  had  agreed  to  become  responsible. 
The  statement  of  claim  set  out  the  items  of 
the  claim.  By  one  iwragraph  of  the  statement 
of  defence  the  defendants  set  up  that  no  ac- 
count of  the  moneys  claimed  by  the  plain- 
tiff, except  as  to  one  disputed  item,  had  been 
rendered  to  the  defendants^  and  that  payment 
had  not  been  demanded  before  action  brought ; 
and  by  another  paragraph,  that  before  the 
commencement  of  the  action  the  defendants 
offered  to  the  plaintiff  a  specified  sum  (less 
than  the  amount  claimed)  and  that  the  plain- 
tiff had  not  demanded  nor  made  any  claim  for 
any  amount  in  excess  thereof: — Held,  that  no 
issue  or  an  immaterial  issue  was  tendered  by 
these  paragraphs,  and  that  they  were  embar- 
rassing and  must  be  struck  out.  Webb  v. 
Hamilton  Cataract  Power,  Light  and  Traction 
Co.,  7  O.  L.  R.  607,  3  O.  W.  R.  384. 

IioaTo  to  Amond — Adding  defence — At- 
taching order.  Gearing  v.  McOec,  1  O.  W.  R. 
213. 

Kalleloiis  Proaeoiitioii.]  —  Kearns  v. 
Bank  of  Ottawa,  2  O.  W.  R.  483. 

Motion  for  IioaTO  to  Add  New  De- 
fence— ^Mortgage  action  —  Illegal  considera- 
tion— ^Bank — Future  advances — Affidavits  of 
merits — I>elay.  Imperial  Bank  of  Canada  v. 
Martin,  6  O.  W.  R.  485,  736.  824. 

Motion  to  Strike  Ont — Embarrassment 
— Previous  action  —  Res  judicata.  Barrette 
V.  Canadian  Bank  of  Commerce  (Y.T.),  1  W. 
L.  R.  171. 

Motion  to  Strike  Ont — E^mbarrassment 
— Rules  of  pleading.  Schweiger  v.  Vineberg 
(Man.),  2  W.  L.  R.  266. 

"Not  Gnilty  by  Statute"  —  Partieu- 
lar$,]  — A  railway  company  cannot  be  re- 
quired to  give  particulars  of  the  defence  of 
"  not  guilty  by  statute."  The  right  to  plead 
such  a  defence  being  expressly  preserved  bv 
Rule  286,  the  application  of  Rule  299  is  ex*- 
duded.  Jennings  v.  Grand  Trunk  R.  W.  Co.. 
11  P.  R.  300,  overruled.  Taylor  v.  Grand 
Trunk  R.  W,  Co..  21  Occ.  N.  437,  2  O.  L.  R. 
148. 

Noting  Pleadings  Closed — Long  delay 
in  proceeding  with  action  —  Presumption  of 
abandonment  —  Notice  to  parties  affected. 
Radford  v.  Banoick,  6  O.  W.  R.  765,  10  O. 
L.  R.  720. 


into  Conrt  —  Acceptance  of 
Money  paid  in — Expiry  of  Time  for—Exten- 
tton — Beply — Costs — Discretion.] — Action    bv 


an  executrix  for  damages  for  an  alleged  un- 
lawful detention  of  the  plaiutiff*s  goods.  The 
defendant  pleaded  a  number  of  defences,  and 
paid  into  Court  $1,  whicn,  he  said,  was  suffi- 
cient to  satisfy  the  plaintiffs  claim.  A  motion 
was  made  by  the  plaintiff  at  Chambers  for  an 
order  allowing  him,  notwithstanding  the  time 
limited  for  so  doing  had  expired,  to  file  and 
deliver  a  I'eply  accepting  the  sum  of  money 
paid  into  Court  by  the  defendant,  and  en- 
larging the  time  for  payment  of  the  money 
out  of  Court: — Held,  in  Chambers,  that,  al- 
though there  was  a  technical  right  on  the  part 
of  plaintiff  to  recover  nominal  damages,  the 
action  should  not  have  been  commenced  for 
the  value  of  the  property,  ana,  for  this  reason, 
the  plaintiff  should  be  refused  assistance  over 
the  technical  difficulty  which  stood  in  her 
way  on  account  of  her  not  having  replied 
within  the  ordinary  time: — Held,  on  appeal, 
reversing  the  order  in  Chambers,  that  in  case 
of  a  plea  of  payment  of  money  into  Court  to 
satisfy  the  claim  of  the  plaintiff,  whenever  the 
plaintiff  becomes  ready  to  accept  such  sum, 
his  right  to  amend  so  as  to  accept  such  sum, 
paid  in  in  full  must  be  allowed,  subject  to 
such  terms  as  the  law  requires.  Per  Meagher, 
J.,  dissenting,  that,  as  the  amendment  sought 
did  not  go  to  the  merits  of  any  question  to  be 
tried,  but  affected  the  right  to  costs  merely, 
the  Chambers  Judge  had  a  discretion  to  grant 
or  refuse  the  indulgence  asKed.  Miller  v. 
Archibald,  19  Occ.  N.  400,  20  Occ.  N.  136,  33 
N.  S.  Reps.  189. 

Promiwiory  Note — Illegality — Failure  to 
set  forth  necessary  facts  —  Striking  out  — 
Amendment.     Ireland  v.  Andrew    (N.W.T.), 

1  W.  L.  R.  346,  575. 

Promissory  Note  —  Indorsement  without 
Value — Fraud-— Set-off  Defeated,] — Action  by 
an  indorsee  against  the  maker  and  the  in- 
dorser  of  a  promissory  note.  Defence  that  the 
indorser,  for  whose  benefit  the  note  was  made, 
and  who  had  received  the  consideration,  in- 
dorsed it  to  the  plaintiffs  brother,  who  when 
he  was  indebted  to  the  indorser,  in  collusion 
with  the  plaintiff,  and  for  the  purpose  of  de- 
frauding the  indorser,  and  preventing  him 
from  collecting  the  sums  due  by  the  plaintiff^s 
brother,  indorsed  the  note  to  the  plaintiff  with- 
out consideration: — Held,  that  the  plea  was 
no  defence  to  the  action  and  must  be  struck 
out  as  embarrassing.    Caldwell  v.  McDermott, 

2  Terr.  L.  R.  249. 

Real  Property  Uniitation  Act — Sec- 
tion Relied  on — Appeal — Practice — Costs,] — 
Held,  by  the  Master  and  a  Judge  in  Cham- 
bers, following  Pullen  v.  Snelus,  40  L.  T.  N. 
S.  363,  that  a  defendant  pleading  the  Real 
Property  Limitation  Act  must  set  out  in  his 
statement  of  defence,  or  give  particulars  shew- 
ing, the  section  or  sections  on  which  he  re- 
lies:— Held,  by  a  Divisional  Court,  that  the 
defendant  should  have  been  content  in  such  a 
matter  with  bis  appeal  to  the  Judge  in  Cham- 
bers, and  should  not  have  incurred  useless 
costs  by  a  further  appeal.  Dodge  v.  Smith, 
21  Occ.  N.  162,  1  O.  L.  B.  46. 

Repetition  of  Connterolaim  —  Tender 
and  Payment  into  Court — Judgment — Costs.] 
— In  an  action  for  the  price  of  goods  sold  and 
delivered,  the  defendant  counterclaimed  for 
damages  for  breach  of  contract,  and,  for 
grounds  of  defence,  repeating  the  clauses  of 
the  counterclaim,  pleaded  (1)  payment  into 
Court  of  an  amount  alleged  to  be  sufficient  to 
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satisfy  the  plaintiffB*  claim,  aod  (2)  tender 
before  action  brought  of  the  amount  paid  into 
Court.  The  plaintiffs  replied,  (1)  denying 
that  the  amount  paid  in  was  sutBcient  to 
satisfy  their  claim,  and  (2)  objecting  to  the 
paragraphs  of  the  defence,  so  far  as  thev  in- 
corporated the  paragraphs  of  the  counterclaim, 
as  bad  in  law,  on  the  ground  that  the  counter- 
claim was  no  defence  to  the  action,  and  could 
not  be  so  pleaded : — Held,  that  the  defence 
was  no  answer  to  the  action,  and  the  plain- 
tiffs were  entitled  to  recover  the  amount  of 
their  claim.  The  tender  was  bad,  being  plead- 
ed to  the  whole  cause  of  action,  and  being  in- 
sufficient to  cover  it.  The  trial  Judge  having 
found  in  .  favour  of  the  defendant  on  the 
counterclaim,  and  his  finding  being  supported 
by  the  evidence,  it  should  not  be  disturbed. 
Judgment  for  the  plaintiffs  upon  their  claim 
with  costs,  and  for  the  defendant  on  his 
counterclaim  with  costs — the  two  amounts 
to  bfe  set  off  pro  tanto.  No  costs  of  appeal. 
Bauld  V.  Fraaer,  34  N.  S.  Reps.  178. 

Sale  of  Medical  Praotioe  —  Covenant 
not  to  Open  an  Office — Injunction  Restraining 
from  Practising— -Judgment  not  Supported  hy 
Pleading,]  —  The  defendant  agreed  with  the 
plaintiff  "  not  to  open  an  office  or  have  one 
for  the  practice  of  medicine  in,"  etc.  The 
plaintiff  sued,  alleging  that  the  defendant  had 
agreed  "  to  refrain  from  practising  as  a  physi- 
cian," and  that  he  had  not  ceased  to  practise 
"  as  he  had  agreed  to."  The  relief  sought  was 
an  injunction  "  to  restrain  the  defendant  from 
practising."  The  defendant  admitted  that  he 
had  agreed  "  not  to  open  an  office,  nor  to  have 
one  for  the  practice  of  medicine,"  At  the 
trial  the  plaintiff's  evidence  was  directed  to 
proving  that  the  defendant,  in  breach  of  the 
agreement,  did  "  open  and  have  an  office,"  and 
the  defendant,  relying  on  the  pleadings,  which 
had  not  been  amended^  offered  no  evidence. 
Judgment  was  given  restraining  the  defendant 
from  opening  or  having  an  office : — Held,  on 
appeal,  that  the  judgment  was  not  supported 
by  the  pleadings,  and  must  be  set  aside.  King 
v.  Wilson,  25  Occ.  N.  51,  11  B.  C.  R.  109. 

StriUnK  out — No  claim  against  plaintiff 
— No  prayer  for  relief — Third  parties.  Wade 
v.  Pakenham,  2  O.  W.  R.  1183,  3  O.  W.  R. 
47. 

Strlkine  out  Defence  as  Entbar- 
raflsing — Third  Party  Proceedings — Stay  of 
Proceedings.] — In  an  action  for  foreclosure  of 
a  mortgage  made  by  the  defendant  and  his 
deceased  partner,  paragraphs  of  the  defence 
alleging  in  effect  that  the  administratrix  of 
the  estate  of  the  deceased  partner  was  a 
necessary  party  to  the  action,  inasmuch  as  the 
defendant  was  entitled  to  contribution  from 
the  estate,  and  as  an  order  that  no  action 
should  be  brought  against  the  administratrix 
as  such,  and  staying  all  pending  proceedings 
against  her  as  such  administratrix  for  four 
months,  prevented  the  defendant  from  pur- 
suing his  remedy  in  that  behalf,  were  struck 
out  as  embarrassing :  the  defendant's  proper 
course  being  an  application  under  the  third 
party  procedure,  and  the  plaintiff  not  being 
affected  by  the  effect  of  the  order  upon  the 
defendant's  rights  or  remedies.  Paul  v.  FHttn, 
2   Terr.    L.   R.   406. 

Time  for — Noting  for  Default  —  Security 
for  Costs — Payment  into  Court — Notice  of.] 
— Where  a  plaintiff,  having  complied  with  an 
order  for  security  for  costs  by  paying  money 


into  Court,  gives  notice  thereof,  as  required 
by  Con.  Rule  1207,  the  defendant  is  entitled 
to  at  least  one  day  to  ascertain  if  payment 
has  really  been  made,  and  to  file  his  defence, 
before  the  plaintiff  can  note  the  pleadings 
closed  for  default  of  defence — the  order  for 
security  for  costs  having  stayed  the  proceed- 
ings the  day  before  the  last  day  for  delivering 
the  defence.  Northern  Elevator  Co.  v.  North- 
West  Transportation  Co.,  iy  O.  L.  R.  23,  2  O. 
W.  R.  525. 


FLEAS. 
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FLEDaE. 

Bailment  of  Animal — Pasturage— Sub- 
seciuent  advances — Distinction  between  pledge 
and  chattel  mortgage.  Kelly  \\  Pollock,  1  O. 
W.  R.  735. 

Deposit  with  Tender  —  Forfeiture  — '- 
Breach  of  Contract — Municipal  Corporation — 
Right  of  Action — Damages — Set-off — Restitu- 
tion.]—i^.,  on  behalf  of  a  firm  of  contractors 
of  which  he  was  a  member,  deposited  a  sum 
of  money  with  the  city  of  Montreal  as  a 
guarantee  of  the  good  faith  of  the  firm  in 
tendering  to  supply  gas.  After  the  construc- 
tion of  some  works  and  laying  of  pipes  in  the 
public  streets,  the  firm  transferred  their  rights 
and  privileges  under  the  contract  to  another 
company,  and  ceased  operations.  The  plain- 
tiff, afterwards,  as  assignee  of  C,  demanded 
the  return  of  the  deposit  which  was  refused 
by  the  city  council,  which  assumed  to  forfeit 
the  deposit  and  declare  the  same  confiscated 
to  the  city  for  non-execution  by  the  firm  of 
their  contract.  After  the  transfer,  however, 
the  companies  supplying  the  gas  in  the  city 
reduced  the  rates  to  a  price  below  that  men- 
tioned in  the  tender,  so  far  as  the  city  supply 
was  affected,  although  the  rates  charged  to 
citizens  were  higher  than  the  contract  price: 
— Held,  that  the  deposit  so  made  was  a  pledge 
subject  to  the  provisions  of  tit.  16  of  the 
Civil  Code  of  Lower  Canada,  and  which,  in 
the  absence  of  any  express  stipulation,  could 
not  be  retained  by  the  pledgee,  and  that.  a> 
the  city  had  appropriate  the  thing  pledged  to 
its  own  use  without  authority,  the  securitV 
was  gone  by  the  .act  of  the  creditor,  and  the 
debtor  was  entitled  to  its  restitution,  although 
the  obligation  for  which  the  security  had  been 
given  had  not  been  executed.  As  the  city 
had  not  been  obliged  to  pay  rates  in  excess  of 
those  fixed  by  the  contract,  no  damage^  could 
be  recovered  in  respect  to  the  obligation  to 
supply  the  city,  and  the  breach  of  contract 
in  respect  to  supplying  the  public  did  not  give 
the  corporation  any  right  of  action  for  dam- 
ages to  individuals.  Prospective  damages 
which  might  result  from  the  occupation  of  the 
city  streets  by  the  pipes  actually  laid  and 
abandoned  were  too  remote  and  uncertain  to 
be  set  off  against  the  claim  for  the  return 
of  the  deposit.  Finnie  v.  City  of  Montreal. 
22  Osc.  N.  356,  32  S.  C.  R.  33o. 

RoTendioation   by   Tme    Owner.]    — 

One  who  is  in  possession  of  a  watch  pledged 
to  him  for  advances  which  be  has  made  to  the 
possessor  of  such  watch,  and  who  does  not 
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come  within  any  of  the  cases  mentioned  in 
arts.  1488  and  1489,  C.  C,  cannot  oppose  the 
revendication  of  such  watch  by  the  true  owner. 
Marcotte  v.  Fortin,  Q.  R.  21  S.  C.  102. 

Secnritie»— jKawfc — Foiccr  of  Hale— '' By 
Giving  "  —  Notice — Auction — Private  Sale  — 
Purchasers  for  Value] — As  collateral  secu- 
rity to  a  promissory  note  the  makers  deposited 
with  a  bank  certain  railway  bonds,  and  by  a 
memorandum  of  hypothecation  authorized  the 
bank,  upon  default,  "  from  time  to  time  to 
sell  the  said  securities  by  giving  15  days' 
notice,  in  one  daily  paper  published  in  the  city 
of  Ottawa  with  power  to  the  bank  to  buy  iii 
and  resell  without  being  liable  for  loss  occa- 
sioned thereby,"  Default  having  been  made, 
notice  of  intention  to  sell  was  duly  published, 
and,  pursuant  to  the  notice,  the  bonds  w^ere 
offered  for  sale  at  public  auction,  after  two 
postponements  at  the  request  of  the  pledgors, 
but  no  sale  was  made  for  want  of  bidders. 
The  bank  afterwards  made  a  private  sale  of 
the  bonds  without  further  notice : — Held,  that 
the  words  '*  by  giving "  in  the  memorandum 
were  equivalent  to  "  after  giving "  or  "  first 
giving"  or  "giving,"  and  the.  condition  of 
publication  of  the  notice  having  been  per- 
formed, the  power  to  sell  arose  and  might  be 
exercised  afterwards  without  fresh  notice: — 
Held,  also,  that  there  was  nothing  upon  the 
evidence  to  shew  that  the  purchasers  were  not 
bona  fide  purchasers  for  value  or  that  they 
had  any  reason  to  suppose  that  the  bank  were 
not  authorized  to  sell ;  and  under  these  circum- 
stances the  construction  of  the  power  of  sale 
should  not  be  strained  against  the  purchasers. 
Toronto  General  Trusts  Corporation  v.  Cen- 
tral Ontario  R.  W.  Co.,  24  Occ.  N.  311),  7  O. 
L.  R.  000,  3  O.  W.  R.  520. 

Seouxltles  —  Railway  Bonds  —  ^ale  by 
Pledgees — Compliance  tcith  Terms  of  Hypothe- 
cation— "  By  Giving  " — Notice — Ahortive  Sale 
— Subsequent  Private  Sale.] — Dispute  as  to 
which  of  two  parties  were  entitled  to  prove  in 
respect  of  300  bonds  issued  by  the  railway 
company  for  the  sum  of  $1,000  each,  with  in- 
terest coupons  attached,  which  had  been 
pledged  by  Ritchie  to  the  Bank  of  Ottawa,  as 
security  for  a  promissory  note  of  $50,000 
made  by  him,  bearing  date  30th  November, 
1900,  and  payable  15  days  after  date,  with 
interest  at  6  per  cent,  per  annum  from  31st 
May  preceding.  Blackstock  and  Weddell 
claim  as  purchasers  of  the  bonds  from  the 
bank,  after  default  in  payment  of  the  note, 
at  the  rate  of  22 V^  cents  on  the  dollar  of  the 
principal  money  of  the  bonds,  and  to  have 
paid  the  purchase  money  therefor,  amounting 
to  $67,500.  Ritchie,  on  the  other  hand,  con- 
tends that  the  bank  having  held  the  bonds  in 
pledge  by  way  of  security,  tlie  sale  made  by 
them  was  irregular  and  void,  and  that  the 
purchasers,  having  bought  with  notice  of  the 
character  in  which  the  bank  held  the  bonds 
were  affected  by  the  invalidity  of  the  sale : — 
Held,  that  the  respondents  had  notice  ^fore 
completion  that  the  bank  held  the  bonds  as 
pledgees  and  not  as  owners.  The  contract 
authorizes  the  bank,  in  default  of  payment  of 
the  note  at  maturity,  **  from  time  to  time  "  to 
**  sell  the  said  securities  or  any  part  thereof  by 
giving  15  days'  notice  in  one  daily  paper  pub^ 
lished  in  the  city  of  Ottawa,  as  to  the  said 
bank  shall  seem  proper,  with  iiower  to  the 
bank  to  buy  in  and  resell  without  being  liable 
for  loss  occasioned  thereby."  The  bank  pub- 
lished a  notice  of  a  sale  of  the  bonds  by  auc- 
tion on  11th  March,  1002,  and  it  was  pub- 


lished iu  Uio  Ottawa  **  Evening  Journal " 
daily  for  l.j  days  before  the  day  of  sale. 
There  was  no  sale  at  the  time  appointed. 
On  19th  August  an  offer  was  received  by  the 
bank  from  Mr.  Blackstock,  one  of  the  respon- 
dents, of  22*^2  cents  in  the  dollar  on  the  par 
value  of  the  principal  money  of  the  bonds, 
and,  after  much  correspondence,  a  sale  of  the 
whole  of  the  bonds,  with  unpaid  coupons 
attached,  was  made  to  Mr.  Blackstock,  on 
behalf  of  himself  and  the  other  respondent, 
and  completed  on  or  about  30th  September. 
At  the  time  of  the  sale  the  par  value  of  the 
bonds,  with  interest  coupons  in  arrear,  was, 
as  found  by  the  Master,  about  $60,000;  the 
debt  due  to  the  bank  was  $50,872.78,  and  the 
purchase  money  received  was  $67,500,  or- 
$10,027.22  more  than  was  due.  So  that  the 
bank  sold  nearly  five  bonds,  with  attached 
coupons,  the  par  value  of  which  was  $11,000, 
more  than  was  necessary  to  pay  their  debt,  no 
effort  having  been  made  to  restrict  the  sale 
to  80  many  as  was  necessary  for  that  pur- 
pose. On  receiving  Blackstock*s  offer  of  19th 
August,  the  bank  telegraphed  to  Ritchie  at 
Akron,  Ohio,  where  he  lived,  that  they  had 
an  offer  for  the  bonds,  not  stating  what  it 
was,  and  that  they  would  sell  unless  payment 
was  made  by  12  o'clock  on  the  21st.  To  this 
they  received  an  answer  on  the  same  day  that 
arrangements  were  being  made  to  pay  the 
debt,  and  protesting  against  tl^e  sale.  No 
further  communication  was  made  to  Ritchie, 
and  the  fact  .of  the  sale  was  apparently  not 
made  known  to  him  until  21st  October  after- 
wards:— Held,  the  sale  was  not  made  with 
reasonable  care  nor  with  proper  regard  to  the 
rights  and  interests  of  Ritchie.  No  attempt 
had  been  made  to  reach  the  inquirers  referred 
to  in  Mr.  Burn's  letter  of  18th  March,  and 
who  were  expected  at  that  time  to  become 
purchasers,  and  when  the  offer  of  19th  August 
came,  its  terms  were  not  communicated  to 
Ritchie,  but  he  was  called  upon  to  redeem 
within  48  hours,  or  in  default  it  would  be 
accepted.  That  offer  was  about  10%  cents 
in  the  dollar  of  the  bonds  and  arrears  of  inter- 
est which  were  sold.  The  very  first  offer  was 
accepted,  because  it  was  sufficient  to  pay  the 
bank's  debt,  although  they  knew  there  wore 
other  inquirers  for  the  bonds,  who,  as  they 
had  reason  to  believe  and  expect,  might  bir 
come  purchasers.  They  also  carelessly  sold 
more  than  were  necessary  to  pay  their  debt, 
without  any  effort  to  restrict  the  sale  to  what 
was  sufficient  for  the  purpose,  and,  although 
the  offer  was  at  so  much  in  the  dollar,  and 
not  a  fixed  sum  for  the  whole,  such  a  sale, 
even  if  the  bank  had  power  to  sell  by  private 
contract,  which  they  had  not,  cannot  be  sup- 
ported as  between  the  bank  and  Ritchie,  and 
by  reason  of  notice  to  resix>ndents  cannot  be 
maintained  by  them  any  more  than  it  could 
be  by  the  bank.  The  appeal  allowed,  and  the 
decision  of  the  Master  restored.  Toronto 
General  Trusts  Corporation  v.  Central  Ontario 
R,  W.  Co.,  5  O.  W.  R.  600.  See  3  O.  W. 
R.  520,  7  O.  L.  R.  600,  10  O.  L.  R.  347. 
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Jnriadiotion  —  City  and  County  —  Sum- 
mary Trial  for  Indictable  Offence.] — A  police 
or  stipendiary  magistrate  for  the  county  of 
Westmoreland,  with  jurisdiction  in  the  city 
of  Moncton,  has  no  authority  to  try  summarily 
a  person  charged  with  an  oifence  under  LV. 
of  the  Criminal  Code.  s.  785,  8.-8.  2,  as 
amended  by  the  Criminal  Code  Amendment 
Act,  1900,  giving  jurisdiction  to  police  or 
stipendiary  magistrates  of  cities  and  incor- 
porated towns  to  try  sununarily  indictable 
offences.    Rew  v.  Bcnner,  35  N.  B.  Reps.  632. 

Juxifldiotion — Fraud  at  municipal  election 
— Information — Prohibition.  Rex  v.  Thomp- 
son, 3  O.  W.  R.  155. 

Pow©P8  of  Deputy — Conviction — Infor- 
mation, before  WJiom  Taken,] — ^An  informa- 
tion waa  sworn  before  the  police  magistrate 
for  a  city,  but  the  case  heai^  and  conviction 
made  by  the  deputy  police  magistrate.  The 
conviction  recited  that  it  was  made  by  R.  E. 
K,,  deputy  police  magistrate,  acting  at  the 
request  of  G.  T.  D.,  police  magistrate:— 
Held,  having  regard  to  the  Municipal  Act,  R. 
S.  O.  c.  223,  8.  480,  the  Act  respecting  police 
magistrates,  R.  S.  O.  c.  87,  ss.  10,  13,  the 
Ontario  Summary  Convictions  Act,  R.  S.  O. 
c.  90,  s.  2,  and  the  Criminal  Code,  s.  8i2,  s,-s. 
5,  that  the  deputy  police  magistrate  was  act- 
ing within  the  powers  and  authority  conferred 
upon  him  by  statute,  and  it  was  not  neces- 
sary for  the  magistrate  trying  the  case  to  be 
the  magistrate  who  took  the  information. 
Regina  v.  Duggan,  21  Occ,  N.  35. 


.    Trial — Perjury — Aoquittal  — 

Further  Prosecution — Indictment,] — ^A  person 
accused  of  perjury  may,  with  his  own  consent, 
be  summarily  tried  before  a  police  magistrate : 
Criminal  Code.  ss.  145.  539,  782,  785.  And 
where  the  defendant  sought  and  consented  to 
be  tried  summarily  under  s.  785,  pleading 
"not  guilty,"  and  the  magistrate,  upon  hear- 
ing the  evidence,  adjudicated  summarily  and 
dismissed  the  charge  under  s.  787: — Held, 
that  the  magistrate  was  right  in  refusing 
thereafter  to  bind  the  prosecutor  over  to  pre- 
fer and  prosecute  an  indictment  against  the 
defendant,  as  provided  for  in  s.  595;  for  the 
magistrate  has,  under  s.  791,  to  determine, 
before  the  defence  has  been  made,  whether 
he  will  try  the  case  summarily  or  not.  In 
re  Rcjf  V.  Bums,  21  Occ.  N.  236,  1  O.  L.  R. 
341. 


POLICE  OFFICEE. 

i<ee  Assault — Costs — Notice  of  Action. 


POLL  TAX. 

Sec  Assessment  a.nd  Taxes. 


POLYGAMY. 

Sec  Criminal  Law. 


POSSIBILITY  OF  ISSUE  EXTINCT. 

Sec  Vex  DOB  and  Pubchaseb. 


POSTHASTEE. 

See  Cbown. 


POST  OFFICE. 

See  Contbact  —  Criminal  Law. 


POSTPONEMEITT  OF  TRIAL. 

Sec  Tbial. 


POUNDAGE. 

See  Sheriff. 


POWEB  OF  ATTOBNEY. 

Sec  Company  —  Costs  —  Principal  and 
Agent  —  Succession — ^Wbit  op  Suic- 
mons. 


POWEB  OF  SALE. 

Sec  Mortgage. 


PBACTICE. 

See  Absentee  —  Account  —  Administra- 
tion —  Amendment  —  Appeal  —  Af- 
peabance  —  Arbitration  and  Award 
— Arrest  —  Attachment  of  Debts  — 
Bankruptcy  and  Insolvency  —  Bills 
OF  Exchange  and  Promissory  Notes — 
Bond — Canada  Temperance  Act — Ceb- 
ti0rari--ch0se  in  action,  assignment 
OF  —  Church — Company — Consolida- 
tion OF  Actions^Uontempt  of  Court 
— Contribution  —  Costs— Courts  — 
Criminal  Law  —  Curator  —  Defama- 
tion —  Devolution  of  Estates  Act — 
Disavowal  —  Discontinuance  of  Ac- 
tion —  Discovery  —  Dismissal  of  Ac- 
tion —  Equitable  Execution  —  EJvi- 
dence  —  Execution  —  ExEctTTOBS  and 
Administrators  —  Husrand  and  Wifk 
— Indemnity   —   Infant — Injunction 
— Insurance  —  Interest  —  Interven- 
tion —  Judgment — ^Judgment  Debtob 
— Judicial  Sale  of  Land  —  Judigiai* 
Security  —  Lanolobd  and  Tenant  — 
Lis  Pendens  —  Lunatic — Master  and 
Servant  —  Master  in  Chambers — ^Me- 
chanics* Liens  —  Misnomer  —  Mort- 
gage —  Municipal  Corfobations — ^Mu- 
nicipal Elections  —  New  Tbial — ^No- 
tice OF  Action  —  Notice  of  Motion — 
Opposition  —  Pabliamentaby     £2i£c- 
tions — Pabticulabs  —  Parties — Par- 
tition —  Pabtnebship — Payment  into 
CouBT — Payment  out  op  Ooubt — ^Pen- 
alty— Pebemption   —  Pleading — ^Pao- 
cubation — Public  Morals — Real  Pbo- 
PEBTY  Act  —  Receiveb  —  Refebence — 
Revivor  —  Rule  Nisi — Set-off — Sher- 
iff —  SoLiciTOB  —  Stay  of  Proceed- 
ings —  Summons  —  Time  —  Trial  — 
Venue   —  Will  —  Writ  of  Summons. 
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PBETEBEKCE. 

t 

8ee  Bankruptcy  and  Insolvency — Fraudu- 
lent CONVEYANCE — PARTITION. 


PBEFEBENCE  SHABES. 


See  Company. 


PEESCBIPTION. 

/Sfce  Assessment  and  Taxes — Attachment 
or  Debts — Banks  and  Banking — Bills 
OF  Exchange  and  Promissory  Notes — 
Copyright  —  Crown  —  Defamation  — 
EIasement — Estate — Evidence  —  Hus- 
band AND  Wife  —  Limitation  of 
Actions — ^Municipal  Corporations  — 
Peremption  —  Railway  —  Solicitor  — 
Trespass  to  Land — Water  and  Water- 
courses— Way. 


PBESSTTBE. 

See  Bills  of  Sale  and  Chattel  Mortgages 
— Fraudulent  Conveyance. 


PREVENTIVE  OFFICER. 


See  Revenue. 


PRINCIPAL  AND  AGENT. 

Acconnt  —  Contract  —  Construction  — 
Parol  variation — Competing  business — Goods 
supplied  —  Profits  —  Remuneration  —  Dam- 
ages —  Special  services — ^Method  of  account- 
ing— Burden  of  proof — Disbursements.  Pain 
V.  Code,  5  O.  W.  R.  677,  6  O.  W.  R.  833. 

Aooomit  —  Contract  —  Construction — Re- 
formation —  Liabilities  of  sureties  for  agent 
— Alteration  in  contract— Conditions  of  bond. 
Great  West  Life  Assce.  Co.  v.  Mooring,  6  O. 
W.  R.  176,  600. 

Aooomit  —  Sale  of  goods — Onus.  Henry 
V.  Nelson  (Man.),  2  W.  L.  R.  32. 

Aeont's  CommisBioii  —  Emchange  of 
Lanas — Double  Commission,} — An  agent  act- 
ing for  and  representing  the  vendor  of  real 
estate  is  not  entitled,  in  the  absence  of  an 
agreement  to  that  effect,  to  recover  from  the 
purchaser  a  commission  on  the  value  of  a  pro- 
perty belonging  to  the  latter,  which  was  ac- 
cepted by  and  transferred  to  the  vendor  in 
part  payment  of  the  price.  Broicne  v.  Oault, 
Q.  R.  19  S.  C.  523. 

Anotionoer  —  Sale  of  Property — Conceal- 
ment of  Material  Fact — Action  of  Deceit — 
Depriving  of  Commission.] — ^An  action  of  de- 
ceit will  lie  against  an  auctioneer  who,  being 
employed  to  effect  the  sale  of  a  piece  of  prop- 
erty, concealed  from  his  principal  a  material 


fact,  by  reason  of  which  concealment  the  lat- 
ter sold  the  property  for  a  smaller  sum  than 
he  could  have  obtained  if  he  had  been  in  i)os- 
session  of  all  the  facts.  Such  failure  of  duty 
on  the  part  of  the  auctioneer  towards  Ibis 
principal  deprives  him  of  any  right  to  the  com- 
pensation agreed  to  be  paid  to  him  upon  the 
sale  being  effected.  Ring  v.  Potts,  36  N.  B. 
Reps.  42. 

Authority  of  Agent — Husband  and  Wife 
— Surrender  of  Lease.] — ^Authority  to  accept 
surrender  of  a  lease  will  not  be  implied  from 
the  fact  that  a  husband  living  with  his  wife 
has  collected  the  rents  of  the  property  and 
looked  after  repairs  made.  Rex  v.  Forbes,  J3s 
p.  Bramhall,  36  N.  B.  Reps.  333. 

Authority  of  Agent  —  Sale  of  Land — 
Contract — Statute  of  Frauds — Evidence — Feti- 
dor  and  Purchaser  —  Specific  Performance — 
Appeal — Findings  of  Judge.] — 1.  Although  an 
agent  for  the  sale  of  land,  having  only  an  oral 
authority  from  the  owner,  may  sign  for  him 
a  contract  of  sale  of  the  Innd  which  will  be 
binding  under  the  Statute  of  Frauds,  yet,  if 
disputed,  the  evidence  of  the  agent  should  not 
be  accepted  as  sufficient  proof  of  such  author- 
ity without  corroboration,  unless  it  is  of  the 
clearest  and  most  convincing  kind  and  such 
as  bears  overwhelming  conviction  on  its  face. 
2.  The  authority  ordinarily  conferred  upon  a 
broker  employed  in  the  sale  of  land  is  limited 
to  the  duty  of  finding  a  purchaser  ready  and 
willing  to  buy  the  property  at  the  named  price 
and  on  specified  terms  and  to  introduce  him  to 
his  principal ;  and,  without  a  clear  and  ex- 
press provision,  such  authority  does  not  war- 
rant the  agent  in  signing  a  contract  of  sale  so 
as  to  bind  the  principal.  3.  Where  the  owner 
has  authorized  his  agent  to  sell  on  terms  re- 
quiring payment  of  $1,000  cash,  this  will  not 
authorize  him  to  sign  an  agreement  of  saltf  by 
which  the  purchaser  is  to  pay  the  money ."  on 
acceptance  of  title."  4.  Although  accepting 
the  findings  of  the  trial  Judge  as  to  the  credi- 
bility of  the  witnesses,  the  Court  in  appeal 
may  review  the  evidence  and  reverse  the  de- 
cision arrived  at  as  to  the  legal  conclusions 
to  be  drawn  from  the  admitted  facts.  Rosen- 
baum  V.  Belson,  [1900]  2  Ch.  267,  com- 
mented on  and  distinguished.  Oilmour  v.  Si- 
mon, 15  Man.  L.  R.  205,  1  W.  L.  R.  417. 

Authority  of  Agent  to  Pledge  Credit 
of  Principal  —  Advertising  contract — Man- 
ager of  hotel— Ostensible  authority— Liability 
of  proprietor  —  Correspondence  —  Conflict 
of  evidence  —  Credibility  of  witnesses.  H.  W. 
Kastor  d  Sons  Advertising  Co.  v.  Coleman  6 
O.  W.  R.  791.  11  O,  L.  R.  262. 

Broker  —  Oambling  in  Stocks — Advances 
by  Agent — Criminal  Code,  s.  201 — Promissory 
Note — Consideration.] — P.  speculated  on  mar- 
gin in  stocks,  grain,  etc.,  through  C.  &  Son, 
brokers  in  Toronto,  and  in  March,  1901,  di- 
rected them  to  buy  30,000  bushels  of  May 
wheat  at  stated  prices.  The  order  was  placed 
with  a  firm  in  Buffalo,  and,  the  price  going 
down,  0.  &  Son  forwarded  money  to  the  latter 
to  cover  the  margins.  I^.,  having  written  the 
brokers  to  know  how  he  stood  in  the  trans- 
action, received  an  answer  stating  that  "no 
doubt  the  wheat  was  bought  and  has  been  car- 
ried, and  whether  it  has  or  not  our  good 
money  has  gone  to  protect  the  deal  for  you." 
on  which  he  gave  them  his  promissory  note 
for  $1,500,  which  they  represented  to  be  the 
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amount  no  advanced.  Shortly  afterwards  the 
Buffalo  firm  failed,  and  P.  became  satisfied 
that  they  had  only  conducted  a  bucket  shop, 
and  the  transaction  had  no  real  substance, 
lie  accordingly  repudiated  his  liability  on  the 
note,  and  C  &  Son  sued  him  for  the  amount 
of  it : — Held,  Davies  and  Killam,  J  J.,  dissent- 
ing, that  the  evidence  shewed  that  the  trans- 
action was  not  one  in  which  wheat  was  actu- 
ally purchased;  that  C.  &  Son  were  acting 
therein  as  agents  for  the  Buffalo  firm;  that 
the  transaction  was  not  completed  until  the 
acceptance  by  the  firm  in  Buffalo  was  notified 
to  P.  in  Toronto;  and  being  consummated  in 
Toronto  it  was  within  the  terms  of  s.  201  of 
the  Criminal  Code,  and  the  plaintiff  could  not 
n*cover: — Held,  also,  Davies  and  Killam,  JJ., 
(liHsentine.  that,  assuming  C.  &  Son  to  have 
been  agents  of  P.  in  the  transaction,  they 
were  not  authorized  to  advance  any  moneys 
for  their  principal  beyond  the  sums  deposited 
with  them  for  the  purpose.  Per  Davies  and 
Killam,  J  J.,  that  the  transaction  was  com- 
pleted in  Buffalo,  and,  in  the  absence  of  evi- 
dence that  it  was  illegal  by  law  there,  the  de- 
fence of  illegality  could  only  be  raised  by  plea 
under  Rule  271  of  the  Judicature  Act  of  On- 
tario. Judgment  of  the  Court  of  Appeal,  Car- 
]>enter  v.  Pearson,  3  O.  W.  R.  483,  reversed. 
I'varson  v.  Carpenter^  25  Occ.  N.  26,  35  S.  C. 
R.  380. 

Conunission  on  Sale  of  Iiaad — Reopen- 
ing negotiations  —  Agent's  advertising  ex- 
penses.    Thompson  v.  Kin^,  1  O.  W.  R.  119. 

Company  —  Liability  of — Holding  out  of 
l)ereon  as  genera]  manager — C^osts.  Davin  v. 
Rideau  Lake  Navigation  Co.,  1  O.  W.  R.  229. 

Contract  Made  hj  A^ent  —  Scope  of 
authority  —  Principal  not  bound.  Goderich 
JJlcvator  Co.  v.  Dominion  Elevator  Co.,  4  O. 
W.  R.  175. 

Contract  on  Behalf  of  Company  not 
Formed — Personal  liability — Evidence.  Gam- 
hlc  v.  iSpenccr  (B.C.),  1  W.  L.  R.  18i). 

Execntion  against  Agent — Seizure  of 
(i'fjods  Intrusted  for  SaJe — Fraud — Sheriff.] — 
On  the  evidence  it  was  found  that  an  arrange- 
inpnt,  between  merchants  and  an  insolvent 
IKTSon,  againHt  whom  there  were  unsatisfied 
jiulgments — whereby  the  former  supplied  the 
latter,  as  their  agent,  with  goods  to  be  ex- 
changed with  Indians  for  furs,  which  were  to 
l)«»  delivered  for  sale  to  the  merchants,  who 
were  to  retain  from  the  proceeds  of  the  sale 
of  the  furs  the  invoice  price  of  the  goods, 
1)1  us  10  per  cent,  thereon  and  2^  per  cent,  of 
the  selling  price  of  the  furs,  the  agent  getting 
all  further  profit  as  his  remuneration — was 
established  as  against  the  defence  that  it  was 
an  arrangement  in  fraud  of  the  agent's  credi- 
tors :  and  it  was  held,  that  such  an  arrange- 
ment was  legal,  and  that  therefore  the  mer- 
chants were  entitled  to  damages  against  the 
deputy  sheriff,  who  had  seized  some  furs  com- 
prised in  the  agreement  under  an  execution 
sipiinst  the  agent.  MavDonnell  v.  Rohertson, 
1  'IVir.  L.  R.  438. 

Frand  of  Agent  —  Pleading.^ — The  first 
count  of  the  declaration  alleged  that  the  de- 
fendant was  hired  for  the  purpose  of  receiving  ' 
and  forwarding  to  the  plaintiffs  applications 
for  fire  insurance,  yet  the  defendant,  not  re- 
garding his  duty,  negligently  and  wrongfully 
received    and    forwarded    to   the   plaintiffs   an 


application  for  insurance  containing  state- 
ments which  he  knew  at  the  time  to  be  false, 
and  material  to  tlie  nsk.  and  the  plaintiffs  re- 
lying upon  tlie  truth  of  the  an>Iication,  ac- 
cepted the  risk,  and  issued  a  policy  thereon 
which  became  a  chiim,  and  the  plaintilEs  were 
put  to  great  costs  in  defending  an  action  at 
law.  The  second  ooant  alleged  that  the  false 
statements  were  received  and  forwarded  to  the 
plaintififs  by  the  defendant  fraudulently  and 
in  collusion  with  the  applicant  against  the 
company : — Held,  that  both  counts  stated  a 
cause  of  action  and  were  good  on  demurrer. 
Nortcich  Vnion  Fire  Ing.  Co.  v.  JtcAHsier,  35 
N.  B.  Reps.  G91. 


Hotel  Manager  —  Moneys  Received  6y — 
Liability  to  Account.^  —  The  defendant  was 
the  manager  of  the  plaintiffs*  hotel,  and  at 
the  close  of  each  day  went  over  the  receipts 
and  disbursements  and  entered  a  summary 
i  thereof  in  a  book,  the  receipts  being  classified 
I  according  to  the  department  of  the  business 
from  which  they  were  derived,  and  took  over 
the  money  which  constituted  the  balance  on 
hand,  as  shewn  by  such  entries,  which  he 
kept  in  his  possession  all  night,  and  subse- 
quently made  deposits  with  the  plaintiffs' 
bankers.  During  the  day  the  money  was 
kept  in  a  safe  in  the  office  to  which  a  derk 
and  a  stenographer  employed  in  the  office,  as 
well  as  one  of  the  plaintiffs,  who  for  two  or 
three  days  in  each  week  took  part  in  the  man- 
I  agement  and  supervision  of  the  hotel,  had  ac- 
cess. WTien  any  money  was  taken  out,  it  was 
the  duty  and  practice  to  put  in  a  slip  shewing 
the  amount  so  taken  and  the  purpose.  The  de- 
fendant, while  admitting  the  accuracy  of  the 
balance  up  to  a  specified  date,  claimed  that  he 
was  not  responsible  thereafter,  by  reason  of 
his  not  being  then  able,  through  overwork,  to 
actually  count  the  money  taken  over  by  him: 
— Held,  under  the  circumstances,  and  in  the 
absence  of  a  positive  statement  shewing  the 
inaccuracy  of  the  daily  balance,  that  the  de- 
fendant was  bound  to  account  therefor.  Clay- 
ton  V.  Patterson,  21  Occ.  N.  117,  32  O.  R. 
435. 

Hnsband  and  "Wife — Authority  of  hus- 
band as  agent — Sale  of  goods  to  husband  on 
his  credit — Erection  of  house  on  wife's  land — 
Action  against  wife  for  price  of  materials — 
Payment  by  wife  to  husband  while  latter  re- 
garded as  principal.  Arbuihnot  v.  Dupas 
(Man.),  2  W.  L.  R.  445. 

Implied  Authority  of  Notary  Pnlilie 

— Payment — Diseharge  of  AJortgagc-^Evidence 
— Commeneement  of  Proof  in  Writing — Ad- 
missions —  Objeetions.] — A  notary  public  In 
the  province  of  Quebec  has  no  actual  or 
ostensible  authority  to  receive  moneys  for  his 
clients  under  deeds  of  obligation  executed  and 
in  his  custody  as  a  member  of  the  notarial 
profession  of  that  province.  Admissions  to 
the  effect  that  a  notary  had  invested  money 
and  collected  interest  on  loans  for  the  plain- 
tiff do  not  constitute  proof  of  agency  on  the 
part  of  the  notary,  nor  a  commencement  of 
proof  in  writing  under  art,  1233,  C.  C,  and 
nrt.  310,  C.  P.,  Q.,  sufficient  to  permit  the  ad- 
ducing of  parol  testimony  as  to  the  authorisa- 
tion of  the  notary  to  receive  the  capital  so  in- 
vested, or  ns  to  payment  -thereof  alleged  to 
have  lieen  mndp  to  him  as  the  mandatary  of 
the  creditor.  The  rules  of  the  Civil  Code  pro- 
hibiting parol  testimony  in  certain  cases,  are 
not  rules  of  public  order  which  must  be  judi- 
cially noticed,  and,  where  such  evidence  has 
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been  irregularly  admitted  at  the  trial  without 
objection,  the  opposite  party  cannot  on  appeal 
take  exception  to  the  irregularity.  Oervais  v. 
McCarthy,  24  Occ.  N.  301,  35  S.  C.  R.  14. 

Insurance  Asent  —  Agreement  to  give 
A'o^ice  of  Further  Insurance — OmUision — Lia- 
bility— Gratuitous  Undertaking  —  Mandate.] 
— The  defendant,  a  general  insurance  agent, 
undertook  gratuitously  to  have  an  additional 
$500  policy  placed  on  the  property  of  the  plain- 
tiffs; and,  before  completion  of  this  transac- 
tion, he  also  undertook,  at  the  plaintiffs'  re- 
quest, to  notify  the  companies  already  holding 
policies,  of  the  additional  insurance,  as  was 
required  under  their  policies.  A  loss  occurred 
and,  owing  to  the  defendant  having  failed  to 
give  such  notice,  the  plaintiffs  were  placed  in 
the  power  of  the  insurance  companies  and  had 
to  accept  $1,000  less  than  they  otherwise 
would  have  received : — Held,  that  the  transac- 
tion was  one  of  mandate.  If  the  defendant 
had  not  entered  upon  the  execution  of  the 
business  intrusted  to  him,  he  would  have  in- 
curred no  liability,  but,  having  undertaken  to 
perform  a  voluntary  act,  he  was  liable  for 
negligently  performing  It  in  such  a  manner  as 
to  cause  loss  or  injury  to  the  plaintiffs.  Coggs 
v.  Bernard,  1  Sm.  L.  C.  182:  Judgment  of 
I^unt,  J.,  4  O.  L.  R.  541,  22  Occ.  N.  372,  4  O. 
W.  R.  554,  aflSrmed.  Baxter  v.  Jones,  23  Occ. 
N.  258,  G  O.  L.  R.  360,  2  O.  W.  R.  573. 

Insurance  Agent  —  Breach  of  Duty — 
Neglect  to  Insure — Damages — Amendment,] — 
The  defendant,  who  was  the  agent  of  a  fire 
insurance  company,  was  applied  to  by  the 
plaintiff  for  an  insurance  upon  certain  build- 
ings. The  defendant  filled  out  a  form  of  ap- 
plication, which  was  signed  by  the  plaintiff's 
uncle  and  guardian,  and  received  the  premium, 
but  neglected  to  insure.  The  buildings  having 
been  burnt,  the  plaintiff  was  held  by  the  trial 
Judge  entitled  to  recover  their  value  as  dam- 
ages. But  his  decision  was  reversed  by  the 
full  Court,  which  held  that  the  plaintiff's  case 
was  not  proved;  that  at  most  it  was  proved 
that  the  defendant  was  to  forward  the  appli- 
cation to  a  loan  company,  the  holders  of  a 
mortfrage  on  the  premises  in  question,  and  that 
the  company  were  to  be  expected  to  apply  for 
the  insurance;  and  an  amendment  to  make 
that  case  was  refused.  Henry  v.  Bealtie.  23 
Occ.  N.  30.  250. 

Insurance  Asent  —  Agreement  to  Give 
Notices  —  Breach  —  Damages.] — An  insur- 
ance agent  who,  in  consideration  of  his  being 
given  the  right  of  effecting  a  firm's  insurance 
in  companies  represented  by  him,  undertakes 
to  attend  to  the  insurances,  to  see  that  tlve  po- 
licies are  duly  made  out,  and  to  give  the  ne- 
cessary notices  required  to  be  given  from  time 
to  time,  but,  upon  a  further  insurance  being 
subse(juently  effected,  omits  to  give  any  notice 
thereof,  whereby  the  firm  is  damnified,  is  liable 
to  the  firm  in  damages  for  his  default.  Baxter 
V.  Jones,  22  Occ.  N.  372,  4  O.  L.  R.  541,  1  O. 
W.  R.  554,  2  O.  W.  R.  573. 

Mandate  —  Revocation  —  Noti<'e  —  In- 
demnity —  Admission — Offer  of  Settlement.] 
— An  agreement  between  the  parties,  by  which 
the  defendants  were  to  pay  the  plaintiff  a  fixed 
sum  per  month  for  receiving,  storing,  hand- 
ling, and  shipping  such  poods  as  might 
bf^  consigned  to  him  for  and  on  account 
of  the  defendants,  is  a  contract  of  mandate; 
and  such  contract  may  be  revoked,  without 
notice,  at  any  time  by  the  mandator,  whether 


(  the  mandatary  is  salaried  or  unsalaried,  sub- 
ject to  his  right  to  be  indemnified  against  all 
loss  directly  flowing  from  the  mandator's 
wrongful  act,  where  he  has  acted  wrongfully 
or  unjustly  in  revoking  the  mandate, — which 
was  not  proved  in  the  present  case.  2.  The 
plaintiff  cannot  avail  himself  of  an  offer  con- 
tained in  a  proposition  of  settlement  made  by 
the  defendant  (but  which  he,  the  plaintiff,  re- 
fused to  accept),  as  a  recognition  or  admission 
of  his  demand  to  that  extent.  Oalihert  v.  At- 
ieaux,  Q.  R.  23  S.  C.  427. 

Misrepresentation  of  Autliority  by 
Agent — Contract  for  Sale  of  Land — Personal 
Liability — Damages.] — 1.  An  agent  who,  by 
misrepresentation  of  his  authority,  procures  a 
person  to  -enter  into  an  agreement  with  his 
principals  for  the  purchase  of  land,  will  be 
personally  liable  to  the  intending  purchaser 
for  damages  in  an  action  for  specific  perform- 
ance against  himself  and  his  principals,  if 
they  aftenvards  repudiate  the  agreement  and 
prove  that  the  agent  had  no  authority  to 
bind  them.  2.  In  such  a  case,  the  plaintiff  is 
entitled  not  only  to  th6  expenses  actually  in- 
curred, but  also  to  the  loss  of  the  profit  he 
would  have  made  if  the  bargain  had  been 
carried  out.  Maneer  v.  San  ford,  24  Occ.  N. 
70,  13  Man.  L.  R.  181. 

Power  of  Attorney  —  Authorization  of 
Action — Del4iy  in  Production.] — 1.  The  attor- 
ney appointed  by  a  non-resident  plaintiff  must 
be  a  resident  of  the  Province  of  Quebec,  and 
not  a  person  only  temporarily  present  therein. 
2.  It  must  appear  that  the  plaintiff,  or  his 
attorney,  has  authorized  the  institution  of 
the  suit.  3.  An  action  will  not  bo  dismissec! 
on  account  of  plaintiff's  failure  to  produce 
a  proi>er  power  of  attorney,  if  he  has  shewn 
willingness  to  comply  with  the  order  of  the 
Court,  but  an  additional  delay  will  be  granted 
to  him.  Glasgow  and  Montreal  Asbestos  Co. 
v.  Canadian  Asbestos  Co.,  5  Q.  P.  R.  20. 

Promissory  Notes — Authority  of  Agent 
— Husband  Acting  for  Wife.] — Where  a  wife 
separated  as  to  property  is  carrying  on  busi- 
ness as  a  trader,  and  the  husband  is  acting  as 
her  manager  under  a  general  power  of  attor- 
ney, the  wife  is  liable  to  bonft  fide  holders,  for 
value,  of  negotiable  instruments  signed  or  in- 
dorsed by  the  husband  for  the  purposes  of 
such  business,  and  particularly  where  there  is 
no  pretension  that  the  husband  appropriated 
to  his  own  use  any  part  of  the  funds  obtained 
on  such  negotiable  instruments.  Quebec  Bank 
v.  Jacobs,  Q.  R.  23  S.  C.  1(57. 

Proof  of  Agency — Work  and  labour — 
Action  for  price.  MeOhie  v.  Rabbits.  2  O. 
W.  R.  323. 

Purchase  of  Goods  liy  A^ent  —  Com- 
'o.iFsion — Damages.  Henry  v.  Ward,  1  O.  W. 
n.  222.  a7>,  2  O.  W.  R.  422. 

Purchase  of  Goods — Purchase  in  Agenfs 
Name — Insolvency  of  Agent — Claim  by  Cura- 
tor.] —  (Joods  bought  by  an  agent  for  his 
principals,  for  which  he  was  to  be  paid  a 
commission,  are  the  property  of  the  principals 
even  when  bought  in  the  name  of  the  agent. 
In  re  Lemelin,  Q.  R.  22  S.  C.  S7. 

Purchase  of  Land  hy  Aeent — Compen- 
sation— Liability  as  trustee — Indemnity — ^Ac- 
count— Mortgage — Release  of  surety.   Murphy 
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V.  Brodie,  1  O.  W.  R.  429.  681,  2  O.  W.  R. 
106,  3  O.  W.  R.  508. 

Purchase  of  Iiaad  Itj  Acent  —  Proof 
that  purchase  made  for  principal — Parol  evi- 
dence— Statute  of  Frauds.  Lundy  v.  Oar- 
diner,  2  O.  W.  R.  1104. 

Sale  and  Pnrchaae  of  Land — Contract 
— Construction — Agency.]  —  In  an  action  by 
the  appellant  for  a  declaration  that  he  was 
entitled  as  purchaser  to  a  conveyance  from 
the  respondent  of  the  property  in  suit : — Held, 
on  consideration  of  all  its  terms  and  of  the 
surrounding  circumstances,  thai  the  agreement 
sued  upon  was  not  a  vendor  and  purchaser 
agreement,  but  an  agency*  agreement ;  that  the 
appellant  never  came  under  any  i>ersonal  lia- 
bility, present  or  future,  to  purchase,  the 
arrangement  contemplated  being  on  behalf  of 
third  parties  who  might  thereafter  be  accepted 
by  the  respondent.  Livingstone  v.  Ross, 
1 1901 J   A.  0.  327. 

Sale  of  Goods — Commission — Evidence.] 
— The  plaintiffs  claimed  a  commission  of  ten 
per  cent,  on  a  sale  of  electric  lighting  ap- 
paratus, made  by  the  defendants,  to  an  elec- 
tric lighting  company.  The  plant  of  the 
company  having  been  destroyed  by  fire,  the 
plaintiffs,  who  had  from  time  to  time  sold 
electrical  supplies  for  the  defendants,  and 
received  commissions  therefor,  notified  the  de- 
fendants of  the  loss  and  asked  for  quotations 
for  a  new  plant,  and  offered  to  look  after  the 
defendants'  interests.  The  defendants  replied 
offering  a  new  plant  at  a  price  which  included 
a  commission  to  the  plaintiffs.  The  defend- 
ants, in  order  to  ensure  making  a  sale,  sent 
on  a  special  agent,  who  was  directed  to  call 
upon  plaintiffs,  and  who  was  accompanied  by 
one  of  the  plaintiffs,  and  was  introduced  to 
officials  of  the  electric  lighting  company.  The 
latter  declined  to  purchase  the  plant  offered 
them  through  the  plaintiffs,  but  subsequently, 
on  the  same  day,  purchased  from  the  defend- 
ants, through  their  special  agent,  another 
plant,  which  was  offered  them  by  the  latter 
at  a  special  price: — Held,  that  tne  plaintiffs 
were  not  entitled  to  the  commission  claimed 
on  the  sale;  but  that  the  plaintiffs'  claim,  if 
any,  for  Compensation  for  their  services,  would 
be  on  a  quantum  meruit.  Starr^  Son  d  Co.  v. 
Royal  Electnc  Co.,  33  N.  S.  Reps.  156; 
affirmed  30  S.  C.  R.  384,  20  Occ.  N.  323. 

Sale  of  Goods — Contract — Goods  sold  by 
another  agent  in  plaintiff's  territory.  Webster 
v.  Luxfer  Prism  Co.,  3  O.  W.  R.  197. 

Sale  of  Goods  —  Payment  to  Agent  of 
Vendor — Forged  Receipt — Warning.]  —  The 
defendant  had  bought  goods  of  the  plaintiff 
through  an  agent  of  the  plaintiff  who  came 
to  the  defendant  to  take  an  order.  The  goods 
were  delivered  to  the  defendant  by  the  agent, 
accompanied  by  a  signed  invoice  of  the  plain- 
tiff, upon  which  was  written,  "  Pay  no  ac- 
count without  my  written  authority,"  Aftej> 
wards  the  agent  of  the  plaintiff  came  to  collect 
the  amount  due  for  the  purchase,  and  the 
defendant  said  that  he  would  pay  him  upon 
an  order  or  receipt  of  the  plaintiff.  The 
agent  came  back  with  an  account  receipted 
and  signed  with  the  name  of  the  plaintiff,  and 
the  defendant  paid  him.  The  signature  of  the 
plaintiff  was  forged,  and  the  agent  was  not 
authorized  to  receive  payment  of  the  account : 
— Held,  that,  in  these  circumstances,  the  de- 
fendant, having  been  warned  not  to  pay  with- 


out an  order  signed  by  the  plaintiff,  should 
have  assured  himself  that  the  signature 
presented  to  him  was  really  that  of  the  plain- 
tiff, and  the  latter  was  entitled  to  recover  the 
amount  of  the  account.  Girard  v.  Beaucke- 
min,  Q.  R.  18  S.  C.  111. 

Sale  of  Goods  by  Agent — Commissions 
— Territory — Contract.  Banfield  v.  Hamilton 
Brass  Mfg.  Co.,  1  O.  W.  R.  293,  2  O.  W.  R. 
837. 

Sale  of  Goods  by  Agent  —  Violation  of 
Authority — Notice  to  Purchaser — Bona  Fides 
—  Factors  Act.]  —  D.  was  intrusted  by  the 
plaintiffs  with  carriages  for  sale,  under  an 
agreement  in  writing  by  which  be  was  author- 
ized to  sell  only  to  responsible  persons,  and 
by  which  it  was  provided :  "  Notes  of  the  pur- 
chaser only  will  be  taken  for  goods  in  this 
contract;  old  machines,  horses,  or  trades  of 
any  kind  are  entirely  at  the  risk  of  agents, 
and  they  will  be  held  strictly  resopnsibie  for 
all  such  notes."  D.  disposed  of  two  of  the 
carriages  to  the  defendant,  taking  for  one 
goods  to  be  supplied  out  of  the  defendant's 
shop  for  the  use  of  his  (D.'s)  family,  and  for 
the  other  cash  and  a  waggon  of  the  defen- 
dant's. In  an  action  by  the  plaintiffs  for  a 
return  of  the  carriages  or  the  value,  the  jury 
found  that  the  defendant  had  no  notice  or 
knowledge  'that  D.  had  no  authority  to  dis- 
pose of  the  carriages  in  the  way  he  did ;  that 
the  defendant  did  not  know  or  believe  that  D. 
was  merely  an  agent,  but  believed  he  was  the 
owner,  and  had  no  reason  to  suppose  he  was 
an  agent.  The  Court  directed  a  new  trial: 
— Held,  inter  alia,  that  the  provisions  of  the 
Factors  Act  were  inapplicable.  Macnuti  v. 
Shaffner,  34  N.  S.  Reps.  402. 

Sale  of  Iiaad — Agreement  for  commis- 
sion— Forfeited  dejMsit  —  Right  of  agent  to 
expenses  —  Commission  on  deposit.  Grace 
V.  Hart,  23  Occ.  N.  239. 

Sale  of  Iiand — Agreement  for  sale  pro- 
cured by  agent — ^Terms  of  sale  not  authorized 
by  principal.  Boyle  v.  Orassick  (N.W.T.)i 
2  W.  L.  R.  99,  284. 

Sale  of  Iiaad — Amount  of  commission — 
Evidence  —  Dealings  with  father  and  son. 
Land  v.  Gesche  (N.W.T.),  2  W.  L.  R.  466. 

Sale  of  I«aad — Authority  of  Agent — Price 
of  Sale — Specific  Performance.] — M.,  owner 
of  an  undivided  three-quarter  interest  in  land 
at  Sault.  Ste.  Marie,  telegraphed  to  her  soli- 
citor at  that  place :  "  Sell,  if  possible,  writing 
particulars;  will  give  you  good  commission. 
C.  agreed  to  purchase  it  for  $600,  and  the 
solicitor  telegraphed  M.:  **Will  you  sell 
three-quarter  interest,  sixty-seven  acre  parcel, 
Korah,  for  six  hundred,  hard  cash,  balance 
year?  Wire  stating  commission."  M.  replied . 
***  Will  accept  offer  suggested.  Am  writing 
particulars ;  await  my  letter.*'  The  same  day 
she  wrote  the  solicitor:  "Telegram  received. 
I  will  accept  $600;  $300  cash  and  $300  with 
interest  at  one  year.  This  payment  I  may 
say  must  be  a  marked  cheque  at  par  for 
$300,  minus  your  commission,  $15,  and 
balance  $300  secured."  The  property  was  to- 
cumbered  to  the  extent  of  over  $900,  and  the 
solicitor  deducted  this  ampunt  from  the  poi^ 
chase  money,  and  sent  M.  the  balance,  which 
she  refused  to  accept  He  also  took  a  con- 
veyance to  himself  from  the  former  owner, 
paying  off  the  mortgage  held  by  the  latter. 


1  i 


1346 


PSnrCIPAL  AND  AQEIIT. 


1346 


In  an  action  against  M.  for  specific  perform- 
ance of  the  contract  to  sell : — Held,  affirming ' 
the  judgment  of  the  Court  of  Appeal  (6th 
November,  1901),  that  the  only  authority  the 
solicitor  had  from  M.  was  to  sell  her  interest 
for  $585  net,  and  the  attempted  sale  for  a 
less  sum  was  of  no  effect.  Held,  further, 
that  the  conveyance  to  the  solicitor  by  the 
former  owner  was  for  M/s  benefit  alone. 
Vlerffue  v.  Murray,  22  Occ.  N.  354.  32  S.  C. 
R.  450. 

Sale  of  Iiaad — Breach  of  Duty  —  Secret 
Profit,] — D.  represented  to  the  manager  of  a 
land  cori)oration  that  he  could  obtain  a  pur- 
chaser of  a  block  of  land,  and  was  given  the 
right  to  do  so  up  to  a  fixed  date.  He  negoti- 
ated with  a  purchaser  who  was  anxious  to 
buy  but  wanted  time  to  arrange  for  funds.  D. 
gave  him  time,  for  which  the  purchaser  agreed 
to  pay  $500.  The  sale  was  carried  out,  and 
D.  sued  for  his  commission,  not  having  then 
received  the  $500: — Held,  reversing  the  judg- 
ment appealed  from,  14  Man.  L.  R.  233,  23 
Occ.  N.  26,  that  the  consent  of  D.  to  accept 
the  $500  was  a  breach  of  his  duty  as  agent 
for  the  corporation,  which  disentitled  him  to 
recover  the  commission.  Davidson  v.  Alani- 
toha  and  North-West  Land  Corporation,  24 
Occ.  N.  51;  Manitoba  and  'Sortii-West  Land 
Corporation  v.  Davidson,  34  S.  C.  R.  255. 

Sale  of  Land — Commis^iwi  for  Procuring 
Purchaser — Company  Law — Commercial  Cor- 
poration —  Contract  —  Powers  of  General 
Manager,]  — >  A  land  broker  volunteered  to 
make  a  sale  of  real  estate  owned  by  a  trading 
corporation,  and  obtained  from  the  general 
manager  a  statement  of  the  price  and  other 
particulars,  with  that  object  in  view.  He 
brought  a  person  to  the  manager  who  was 
able  and  willing  to  purchase  at  the  price 
mentioned,  and  who,  after  some  discussion, 
made  a  deposit  on  account  of  the  price  and 
proposed  a  slight  variation  as  to  the  terms. 
They  failed  to  close,  and  the  manager  sold  to 
another  person  on  the  following  day.  The 
broker  claimed  his  commission  as  agent  for' 
the  sale  of  the  property,  having  found  a  quali- 
fied purchaser  at  the  price  quoted : — Held, 
affirming  the  judgment  in  14  Man.  L.  R.  650, 
Taschereau,  G.J.C..  and  Girouard,  J.,  dubi- 
tantibus,  that  the  oroker  could  not  recover  a 
commission,  as  he  had  failed  to  secure  a  pur- 
chaser on  the  terms  specified.  Under  the  cir- 
cumstances, as  the  owner  did  not  accept 
the  purchaser  produced  and  close  the  deal 
with  him,  there  could  be  no  inference  of  the 
request  necessary  in  law  as  the  basis  of  an 
obligation  to  pay  the  plaintiff  a  commission. 
Per  Taschereau,  O.J.C.,  and  Girouard,  J.,  that 
the  general  manager  of  a  commercial  corpora- 
tion could  not  make  a  binding  agreement  for 
the  sale  of  its  real  estate  without  special 
authorization  for  that  purpose.  Calloway  v. 
Stohart  Sons  d  Co.,  35  S.  C.  R.  301. 

Sale  of  IrfUftd — Commission — Secret  Bar- 
gain between  Purchaser  and  Agent  of  Ven- 
dor.]— F.,  an  agent  of  the  defendant  company, 
agreed  with  the  plaintiff  that  he  would  with- 
hold 18,000  acres  of  the  company's  lands  from 
sale  for  16  days  to  give  the  plaintiff  an  oppor- 
tunity to  complete  negotiations  for  the  sale 
of  the  land,  and  promised  that  if  he  sold  the 
land  he  should  receive  a  conunission  of  2V4 
per  cent.  The  plaintiff  afterwards  entered 
into  negotiations  with  one  G.,  who  represented 
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a  number  of  investors  desiring  to  purctfase  a 
large  quantity  of  land,  but  G.  was  not  pre- 
pared to  bind  himself  at  once  and  wanted 
time  to  make  financial  arrangements  and  at 
the  same  time  to  have  the  opportunity  kept 
open,  and  agreed  to  pay  the  plaintiff  $500  if 
he  would  give  him  the  desired  time.  The 
plaintiff  then  agreed  to  dnd  did  give  the  time 
and  reported  to  F.  that  he  had  done  so,  but 
did  not  inform  F.  that  he  expected  to  be  paid 
for  it.  The  plaintiff  never  received  the  $500, 
nor  any  part  of  it,  and  G.  and  his  associates 
carried  out  the  purchase  of  18,400  acres  of  the 
company's  lands  at  the  price  agreed  on : — • 
Held,  that,  although  the  secret  bargain  was 
a  breach  of  the  plaintiff's  duty  to  the  defen- 
dants, and,  if  the  money  had  been  received, 
the  plaintiff  would  have  to  account  for  it  to 
them,  yet  it  was  not  such  as  to  disentitle  the 
plaintiff  to  the  stipulated  commission  for  the 
service  which  he  had  fully  performed.  Boston 
Deep  Sea  Fishing  Co.  v.  Ansel],  39  Gh.  D. 
339,  and  Culverwell  v.  Bimey,  11  O.  R.  265, 
followed.  Davidson  v.  Manitoba  and  North- 
West  Land  Corporation,  22  Occ.  N.  305,  23 
Occ.  N.  26.  14  Man.  L.  R.  232. 

Sale  of  Iiaad  —  Conflicting  evidence  — 
Corroboration.  Scott  v.  Benjamin  (N.W.T.), 
2  W.  L.  R.  528. 

Sale  of  Iiand  —  Finding  purchaser — Con- 
tract— Purchaser  declining  to  complete.  Cope- 
land  V.  Wedlock,  6  O.  W.  R.  539. 

Sale  of  Iiand — Exclusive  Right  of  Sale — 
Commi9S%on — Contract.] — In  order  to  vest  a 
real  estate  agent  with  the  exclusive  right  of 
sale  of  an  immovable,  and  entitle  him  to  a 
commission,  there  must  be  a  contract  in  writ- 
ing, or,  at  least,  an  equivalent  admission  on 
the  part  of  the  owner,  of  the  existence  of  a 
contract.  The  mere  statement  of  a  price 
which  the  owner  is  willing  to  take,  and  of  a 
commission  which  he  is  willing  to  pay,  does 
not  constitute  such  a  contract.  Mainwaring 
V.  Crane,  Q.  R.  22  S.  C.  67. 

Sale  of  Iiand — Finding  Purchaser — Sub- 
sequent Negotiations  —  Appeal — Reversal  of 
Findings  of  Fact.] — ^The  defendant  commis- 
sioned the  plaintiff  to  sell  his  house  and  lot, 
and  agreed  to  pay  5  per  cent,  commission ; 
the  plaintiff  offered  it  to  R.,  the  tenant,  who 
paid  the  rent  to  the  plaintiff  as  agent  for 
the  defendant,  who  did  not  want  to  buy  at  the 
time:  the  defendant  became  dissatisfied  at 
the  plaintiff's  not  beitig  able  to  sell,  and  told 
him  he  was  going  to  put  the  property  in  other 
agents'  hand  for  sale,  but  not  withdrawing  it 
from  the  plaintiff's,  and  that  his  price  was 
$3,000  net.  and  whoever  sold  it  was  to  look 
for  remuneration  to  what  he  could  get  a  pur- 
chaser to  pay  above  that  sum ;  another  agent 
sold  to  R.  for  $3,150,  the  defendant  realizing 
$3,000:  —  Held,  that  the  plaintiff  was  not 
entitled  to  commission  in  respect  of  the  sale. 
Observations  on  reversing  a  finding  of  fact 
on  a  trial  in  which  the  evidence  was  not  taken 
in  shorthand.  Johnson  v.  Appleton.  11  B.  C. 
R.  128,  1  W.  L.  R.  14. 

Sale  of  Iiaad  —  Finding  Purchaser — Sub- 
sequent Sale  to  Another — Personal  Liability 
of  Vendor — Property  Standing  in  Name  of 
Another  —  Special  Circumstances.] — The  de- 
fendant, living  in  New  York,  placed  a  farm 
in  the  hands  of  the  plaintiff  and  S.,  two 
different  real  estate  agents  in  Winnipeg,  for 
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8ale.  The  plaintiff  found  a  purchaser  at  $12 
per  acre  in  cash,  and  informed  the  defendant 
by  letter.  The  defendant  replied  accepting 
the  offer,  but  asking  the  plaintiff  to  call  on 
S.,  and  arrange  regarding  commission  so  as 
to  avoid  having  to  pay  more  than  one  com- 
mission. The  plaintiff  did  not  communicate 
^ith  S.,  but  introduced  his  purchaser  to  the 
defendant's  solicitor  in  Winnipeg.  This  pur- 
chaser paid  the  solicitor  $500  on  account, 
and  was  ready  and  willing  to  pay  the  balance 
on  receipt  of  a  transfer.  Meantime  S.  also 
made  a  sale  of  the  farm  at  the  same  price. 
This  latter  sale  was  carried  through  by  the 
defendant,  who  paid  S.  the  usual  commission : 
— Held,  that  the  plaintiff  was  also  entitled 
to  his  commission,  as  he  had  done  all  that 
was  necessary  to  earn  it;  and  that,  notwith- 
standing that  the  title  to  the  property  was, 
to  the  knowledge  of  the  plaintiff,  in  the  de- 
fendant's father,  from  whom  the  defendant  had 
a  power  of  attorney  to  sell  and  convey  it, 
the  defendant's  letters,  statements,  and  con- 
duct throughout  justified  the  plaintiff  in  look- 
ing to  the  defendant  alone  for  his  commission. 
Bell  v.  Rokeby,  15  Man.  L.  R.  327,  1  W.  L. 
R.  124.  531. 

Sale  of  Ii«i&d — Purchaser  Found — Agree- 
ment for  Lotcer  Price — Quantum  Meruit.} — 
Thje  plaintiffs,  whom  the  defendant  knew  to 
be  real  estate  agents,  called  on  the  defendant 
and  ascertained  from  him  that  his  house  was 
for  sale  at  $14,000,  nothing  being  said  about 
a  commission.  Shortly  afterwards,  the  plain- 
tiffs introduced  a  purchaser  for  the  property, 
who,  after  inspection,  authorized  the  plaintiffs 
to  offer  $12,500.  On  this  offer  being  com- 
municated to  the  defendant,  he  told  the  plain- 
tiffs that  he  would  not  accept  any  less  than 
$14,000.  and  that  he  wanted  that  net,  which 
the  plaintiffs  understood  meant  clear  of  com- 
mission. The  plaintiffs  tried  to  induce  the 
purchaser  to  buy  on  these  terms,  but  he  after- 
wards dealt  with  the  defendant  directly  and 
bought  the  property  for  $14,000 :— Held,  Per- 
due. J.,  dissenting,  that  the  plaintiffs  were 
entitled  on  a  quantum  meruit  to  recover  the 
full  amount  of  the  usual  commission  on  the 
$14,000.  Wolf  V.  Tait,  4  Man.  L.  R.  59. 
Wilkinson  v.  Martin,  8  C.  &  P.  1,  and  Morson 
V.  Burnside,  31  O.  R.  438,  followed.  Atkins 
V.  Allan,  24  Occ.  N.  154,  14  Man.  L.  R.  549. 

Sale  of  Iiand — Purchaser  Found — Altera- 
tion of  Terms  without  Agenfs  Intervention — 
Evidence— Credibility — Appeal  ]  — The  defend- 
ant had  a  property  for  sale  which  he  had 
placed  in  the  hands  of  several  estate  agents. 
The  plaintiff,  who  was  not  known  to  the  de- 
fendant to  be  a  real  estate  agent,  and  who 
Imd  no  office  as  such,  went  to  the  defendant, 
ascertained  that  the  property  was  for  sale,  ana 
asked  the  terms,  which  the  defendant  gave 
him.  The  plaintiff  tried  to  find  a  purchaser; 
and,  at  a  subsequent  interview,  he  told  the 
defendant  that  he  had  found  one.  In  answer 
to  the  defendant,  the  plaintiff  gave  the  name 
of  the  purchaser.  The  defendant  stated  the 
terms  as  before,  but  said  he  would  require  a 
larger  cash  payment  than  the  plaintiff  had 
previously  understood  would  be  accepted.  The 
plaintiff  then  said  that  the  purchaser  would 
take  the  property  on  these  terms,  and  brought 
the  purchaser  to  the  defendant.  The  pur- 
chaser then  proposed  that,  instead  of  $10,000 
cash,  he  should  pay  $5,000  cash  and  $5,000  in 
six  months — ^the  other  payments  to  be  as 
agreed  on — to  which   the  defendant  acceded. 


and  the  sale  was  carried  out.  There  was 
some  conflict  of  testimony  as  to  whether 
the  defendant  understood  that  plaintiff  was 
working  for  a  commission  on  the  sale,  but 
the  trial  Judge,  in  dismissing  the  action,  said 
that  he  did  so  with  hesitation,  and  that  all 
the  witnesses  had  impressed  him  with  the 
honesty  of  their  belief  in  their  statements: — 
Held,  that  the  Court  on  appeal  was  in  as 
good  a  position  to  judge  of  the  evidence  and 
its  effect  as  the  trial  Judge,  and  that  the 
plaintiff  was  entitled  to  the  usual  commiasion 
on  the  sale.  Wolf  v.  Tait,  4  Man.  L.  R.  59, 
followed.  Where  there  are  two  persons  of 
equal  credibility,  and  one  states  positively  that 
a  particular  conversation  took  place,  whilst 
the  other  positively  denies  it,  the  proper  con- 
clusion is  that  the  words  were  spoken  and 
that  the  person  who  denies  it  has  forgotten  the 
circumstances:  Lane  v.  Jackson,  20  Beav. 
535;  King  v.  Stewart,  32  S.  C.  R.  483. 
wakes  V.  Maxwell,  24  Occ.  N.  150,  14  Man. 
L.  R.  599. 

Sale  of  Iiaad — Purchaser  not  Accepted — 
Terms  of  Employment  of  Agent,]  —  The  de- 
fendant having  placed  his  property  in  the 
hands  of  several  real  estate  agents  for  sale, 
the  plaintiff  called  upon  him  and  asked  him  if 
it  was  for  sale  and  inquired  as  to  the  price 
and  terms.  The  defendant  then  wrote  out  the 
price  and  terms  on  a  slip  of  paper,  which  he 
gave  to  the  plaintiff,  knowing  that  the  plain- 
tiff's object  was  to  try  to  find  a  purchaser, 
effect  a  sale,  and  earn  a  commission,  although 
nothing  was  said  about  it.  The  plaintiff 
shortly  afterwards  found  and  introduced  to  the 
defendant  a  purchaser  for  the  property,  ready, 
willing,  and  able  to  take  it  on  the  terms  men- 
tioned, but,  after  some  negotiations,  the  de- 
fendant refused  to  carry  out  the  sale  and  sold 
to  another  purchaser  at  a  higher  price : — Held, 
aflirming  the  judgment  of  Killam,  C.J.,  (Per- 
due, J.,  dissenting),  that  the  plaintiff  had  only 
been  authorized  to  find  a  purchaser  who  would 
be  accepted  by  the  defendant,  and  that,  in  the 
absence  of  any  express  contract  for  remunera- 
tion to  the  plaintiff,  the  only  promise  that 
could  be  implied  from  what  had  taken  place 
amounted  to  this :  "  My  property  is  for  sale 
in  the  hands  of  several  agents  at  the  price  and 
on  the  terms  which  I  give  you :  I  do  not  ask 
you  or  employ  you  to  sell  it  for  me;  but  I 
will  allow  you  to  try  to  sell  it,  and,  if  you 
succeed  in  finding  a  purchaser  whom  I  shall 
accept,  I  will  pay  you  the  usual  commission ;" 
and  that,  ^s  the  defendant  did  not  sell  to  the 
purchaser  introduced  by  the  plaintiff,  the 
latter  was  not  entitled  to  anything  for  his 
work.  Waif  v.  Talt,  4  Man.  L,  R.  59,  dis- 
tinguished. Galloway  v.  Stohart,  24  Ooc.  N. 
148,  14  Man.  L.  R.  650. 

Sale  of  Land — Quantum  —  Evidence  — 
Corroboration.  Gwartney  v,  Oleson  (N.W. 
T.),  2  W.  L.  R.  80. 

Sale  of  Iiaad — Refusal  of  Purchaser  to 
Complete — Quantum  Meruit — Agreement,]  — 
After  the  plaintiff  had  procured  a  purchaser 
ready  and  willing  to  carry  out  the  purchase 
of  the  property  in  question,  on  terms  satisfae- 
tory  to  the  defendant,  the  proposed  purchaser 
discovered  that  the  north  wall  of  the  building 
on  the  property  was  out  of  plumb  and  slightly 
overhung  the  adjoining  lot,  and  called  on  the 
defendant  to  make  good  the  title  to  the  build- 
ing, which  formed  part  of  the  property  bought 
Heing  unable  or  unwilling  to  make  good  the 
defect  in  title  or  to  make  satisfactoiy  tenns 
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with  the  owner  of  the  adjoining  lot,  the  de- 
fendant proposed  to  the  purchaser  that  the 
agreement  of  saie  should  be  cancelled,  and  it 
was  cancelled  accordingly :  —  Held,  following 
McKenzie  v.  Champion,  4  Man.  L.  R.  158, 
Wolf  V.  Tait,  4  Man.  L.  R.  59,  Prickett  v. 
Badger,  1  C.  B.  N.  S.  296,  Roberts  v.  Bar- 
nard, 1  Cab.  &  E.  336,  and  Fuller  v.  Eames, 
8  Times  L.  R«.  278^  that  the  plaintiffs  had 
earned  and  were  entitled  to  be  paid  a  com- 
pensation for  their  services  in  finding  a  pur- 
chaser, not  necessarily  the  amount  agreed  on 
as  commission,  but  a  compensation  as  on  a 
quantum  meruit  or  by  way  of  damages,  and 
that  in  the  circumstances  it  was  competent 
for  the  trial  Judge  to  award  compensation 
equivalent  to  the  amount  of  the  commission 
agreed  on  had  the  sale  gone  through: — Held, 
also,  following  McKenzie  v.  Champion,  that 
the  plaintiffs  were  entitled  to  be  paid  not- 
withstanding the  fact  that  they  had  not  pro- 
cured the  purchaser  to  execute  a  binding 
agreement  of  purchase.  Brydges  v.  Clement^ 
24  Occ.  N.  96,  14  Man.  L.  R.  588. 

Sale  of  Iiaad — Vendor's  agent  —  Secret 
commission  from  purcl^ser — ^Recovery  from 
agent  by  vendor  —  Agent's  commission  from 
vendor — Knowledge  of  vendor.  Webb  v.  Mc- 
Dermott,  3  O.  W.  R.  365,  644,  5  O.  W.  R. 
566. 


Sale  of  Iftne — Remuneration  of  Agent — 
Written  Agreement  for  Commission  —  Oral 
Promise  of  Ewvenses  and  Remuneration  if  no 
Hale — Findings  of  JuryJ]  —  The  defendant 
gave  instructions  in  writing  to  the  plaintiff 
respecting  the  sale  of  a  coal  mine  on  terms 
mentioned,  and  agreed  to  pay  a  commission  of 
5  per  cent,  on  the  selling  price,  to  include 
all  expenses.  The  plaintiff  failed  to  effect  a 
sale.  He  brought  an  action  to  recover  ex- 
penses incurred  in  an  endeavour  to  make  a 
sale,  and  reasonable  remuneration.  The  jury 
found  that  the  plaintiff  was  entitled  to  com- 
pensation of  $9,667.62,  and  also  answered 
questions  as  follows: — (1)  Did  the  defendant 
in  the  middle  of  1890  verbally  authorize  the 
plaintiff  to  do  his  best  to  sell  her  mine,  and 
if  so,  was  any  compensation  mentioned  at  the 
time?  (a)  In  view  of  concessions  made  sub- 
sequently, we  believe  there  was.  (b)  A 
promise  of  fair  treatment  in  case  of  no  sale. 
(2)  Were  the  documents  signed  later  in- 
tended to  represent  all  the  terms?  Yes,  had 
sale  been  effected.  (3)  If  the  documents  were 
not  so  intended,  what  agreement  was  come  to? 
Answer  to  question  (1)  expresses  our  view: 
— Held,  that  judgment  was  properly  entered 
for  the  plaintiff  on  these  findings;  that  the 
agreement  as  found  by  the  jury  was  not 
illusory ;  that  the  findings  supported  the  judg- 
ment ;  and  that  the  verdict  was  not  one  which 
the  jury  could  not  reasonably  find.  Harris  v. 
Dunsmuir,  9  B.  C.  R.  303. 


Sale  of  mne — Written  Contract — Colla- 
teral Oral  Agreement  —  Findings  of  Jury  — 
New  Trial.] — ^An  agent  employed  to  sell  a 
mine  for  a  commission  failed  to  effect  a  sale, 
but  brought  action  based  on  an  oral  collateral 
agreement  by  the  owner  to  pay  "  exi>enses  " 
or  "  expenses  and  compensation  "  in  case  of 
failure.  The  jury  found,  in  answer  to  a  ques- 
tion by  the  Judge,  that  **  we  believe  there  was 
a  promise  of  fair  treatment  in  case  of  no 
sale:" — Held,  reversing  the  judgment  in  9  B. 
(\  R.  303,  Taschereau,  C.J.C.  and  Killam,  J., 
dissenting,  that  this  finding  did  not  establish 


the  collateral  agreement,  but  was,  if  anything, 
opposed  to  it,  and,  the  real  Issue  not  having 
been  passed  upon,  there  must  be  a  new  trial. 
Dunsmuir  v.  Lowenberg,  Harris  de  Co.,  24 
Occ.  N.  117,  34  S.  C.  R.  228. 

Sale  of  Mineral  Claim — Commission — 
Introduction  of  Purchaser.] — Where  a  broker, 
on  the  instruction  of  the  vendor  of  mineral 
claims,  introduces  a  purchaser,  he  is  entitled 
to  his  commission  even  though  the  sale  be 
effected  wholly  through  another  agent.  Osier 
V.  Moore,  8  B.  C.  R.  115. 

Sale  of  Shares — ^Money  lent — Indemnity 
against  liability — Account — Bvidence — Costs. 
McConnell  v.  Erdman,  6  O.  W.  R.  451. 

Sale  of  Tlm1»er  Idmits — Introduction  of 
purchaser — Failure  of  negotiations  —  Subse- 
quent sale  at  reduced  price.  Pardee  v.  Fergu- 
son, 5  O.  W.  R.  698,  6  O.  W.  R.  810. 


.  Undisclosed  Principal  —  Action  by 
Agent  —  Addition  of  Principal  as  Party  — 
Building  Contract  —  Guarantee — Breach — Re- 
presentation as  to  Ownership---Dafnages.] — A 
husband  who  was  superintending  for  his  wife 
the  erection  of  a  building  on  her  property, 
after  correspondence  with  contractors  in  which 
the  building  was  referred  to  by  them  as 
"your  building"  and  by  him  as  "my  build- 
ing," took  a  guarantee  from  them  that  "  your 
roof  will  remain  water-proof."  In  the  corres- 
pondence and  contract  the  expression  "your 
town"  was  also  used.  The  wife  was  not 
mentioned.  The  roof  proved  defective.  In 
an  action  by  the  husband  and  wife  for  dam- 
ages:— ^Held,  that  the  expressions  employed 
did  not  necessarily  imply  that  the  husband 
was  the  owner  of  the  roof  or  the  building,  but 
were  used  as  conveniently  descriptive  of  the 
matter  under  discussion,  and  that  it  was 
competent  for  the  wife  to  shew  that  he  was 
her  agent,  and  to  recover  damages  for  its 
breach: — Held,  also,  that  the  husband,  not 
being  either  a  party  or  privy  to  the  contract, 
could  not  recover  for  its  breach.  Lucas  v. 
De  la  Cour,  1  M.  &  S.  249,  and  Humble  v. 
Hunter,  12  Q.  B.  310,  distinguished.  Abbott 
V.  Atlantic  Refining  Co.,  22  Occ.  N.  411,  4 
O.  L.  R.  701,  1  O.  W.  R.  701. 

Undisclosed  Principal  —  Action  against 
A^ent — Election  —  Purchase  of  Judgment  — 
Equities — Notice] — The  plaintiff  sold  a  judg- 
ment for  more  than  $9,000  against  K.  to  G., 
who  was  acting  as  agent  for  Mrs.  K.,  to  whom 
he  at  once  assigned  the  judgment,  and  received 
$1,000  from  her  therefor;  G.,  by  his  instruc- 
tions from  Mrs.  K.,  was  limited  to  $1,000  as 
the  purchase  price  of  the  judgment,  but,  as 
he  was  interested  in  the  architect's  commis- 
sion which  he  expected  to  receive  out  of  the 
erection  of  a  building  proposed  to  be  erected 
on  the  land  against  which  the  judgment  was 
registered,  he  agreed  to  pay  the  plaintiff 
$1,000  in  cash  and  $500  when  the  roof  of  the 
building  was  completed  or  at  the  latest  on  the 
1st  Januaiy,  1903,  and  he  also  agreed  to  en- 
force the  judgment  against  K.,  and  pay  the 
plaintiff  half,  the  proceeds  he  received;  his 
agreement  with  the  plaintiff  was  contained  in 
two  writings,  one  being  an  assignment  from 
the  plaintiff  to  G.  of  all  the  plaintiff^s  rights 
under  the  judgment  for  $1,000,  and  the  other 
containing  the  additional  terms,  of  which  Mrs. 
K.  was  not  aware  when  she  bought  from  G. ; 
G.  failed  to  pay  the  plaintiff  the  additional 
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$500,  and  the  plaintiff  sued  for  it  in  a  County 
Court;  and,  although  the  fact  came  out  in 
evidence  during  the  trial  that  G.  in  buying  the 
judgment  had  been  acting  as  Mrs.  K/s  agent, 
the  plaintiff  took  judgment  against  G.  Sub- 
sequently thie  plaintiff  sued  G.  and  Mrs.  K.  to 
have  the  assignment  set  aside  or  to  have 
Mrs.  K.  declared  a  trustee  for  the  plaintiff : — 
Held,  that  the  plaintiff  by  taking  judgment 
against  G.,  founded  upon  his  promise  con- 
tained in  one  of  the  documents  which  made 
up  the  transaction,  elected  to  treat  him  as  the 
sole  principal,  and  that  Mrs.  K.  bought  the 
judgment  without  any  knowledge  of  the  agree- 
ment between  the  plaintiff  and  G.,  and  so  was 
not  bound  by  its  terms.  Semisck  v.  (Jucnther, 
10  B.  C.  R.  371. 


PRINCIPAL  AND  STTBETT. 

Acent  for  Sale  of  Goods — Surety  for — 
Conditions  of  Bond — Giving  Time — Discharge 
of  Suretu — Default — Noiice.] — ^The  plaintiffs 
entered  into  an  agreement  in  writing  with  O. 
for  the  sale  of  carriages,  by  the  terms  of 
which  O.  was  required  to  obtain  from  the  pur- 
chaser of  each  vehicle,  on  delivery,  his  note  or 
cash  in  settlement,  and,  in  all  cases  where 
notes  were  taken,  to  guarantee  the  payment 
of  and  indorse  the  notes.  The  defendant  be- 
came surety  on  a  bond  given  by  O.  to  the 
plaintiffs  that  O.  would  perform  the  conditions 
of  the  agreement,  and  would  pay  and  satisfy 
all  notes  and  other  securities  which  remained 
outstanding  on  its  termination.  Some  of  the 
notes  taken  by  O.  having  become  overdue  dur- 
ing the  course  of  the  business^  the  plaintiffs 
drew  on  O.  for  the  amounts;  O.  accepted  but 
failed  to  pay: — Held,  that,  as  the  defendant 
was  not  to  be  liable  until  after  the  termina- 
tion of  the  agreement,  and  as  the  time  given 
had  elapsed  before  his  liability  accrued,  the 
giving  of  the  time  did  not  prevent  the  plain- 
tiffs from  looking  to  him  as  surety.  If,  in 
any  case,  time  was  given,  so  as  clearly  to  dis- 
charge the  surety,  the  amount  as  to  which 
he  was  so  discharged  was  severable  from  the 
rest  of  the  transaction,  and  the  discharge 
would  only  operate  pro  tanto.  As,  by  the 
terms  of  the  bond,  the  taking  and  renewal  of 
notes  was  contemplated,  the  surety  was  not 
prejudiced  by  the  drawing  of  drafts  as  a 
means  of  collecting  the  notes.  As  to  the 
taking  by  O.  of  notes  of  a  different  form 
from  that  stipulated,  it  must  be  shewn>that 
the  plaintiffs,  by  their  conduct,  prevented  the 
thing  from  being  done,  or  connived  at  its  omis- 
sion, or  enabled  O.  to  do  what  he  ought  not  to 
do,  and  but  for  such  conduct  on  the  part  of 
the  plaintiff,  the  omission  or  commission 
would  not  have  happened ;  and  the  mere  re- 
ception by  the  plaintiffs  of  notes  taken  by  O. 
in  another  form  than  that  required  was  not 
within  this  principle.  A  letter  from  the  plain- 
tiffs' manager  to  the  defendant  noticing  him 
that  notes  indorsed  by  O.  were  not  being  paid 
when  due,  and  that  the  amount  due  the  com- 
pany by  O.  was  large  and  growing,  was  suffi- 
cient to  have  put  the  defendant  upon  his 
guard.  McLaughlin  Carriage  Co,  v.  Gland, 
34  N.  S.  Reps.  195. 

Collateral  Seenrlty — "Neglect  of  Creditor 
by  which  Security  is  Lost  —  Release  of 
Surety.] — Where  a  creditor  accepted  a  trans- 
fer of  seigniorial  rents  from  the  surety,  the 
rents  being  transferred  to  secure  the  payment 


of  a  loan  made  to  the  principal  debtor,  in- 
terest, and  premiums  on  a  life  policy,  which 
had  been  assigned  by  the  principal  debtor  to 
the  creditor  as  security  for  the  debt,  and, 
through  the  neglect  of  the  creditor  to  make 
payment  of  a  premium  due,  the  policy  lapsed, 
the  surety  is  entitled  to  be  released  from  his 
obligation  of  suretyship  for  so  much  of  the 
debt  as  the  lapsed  policy  would  have  sufficed 
to  extinguish.  The  principle  above  stated  is 
not  affected  by  the  fak:t  that  the  surety's 
agent,  with  the  consent  of  the  creditor,  con- 
tinued to  collect  the  rents,  or  by  the  further 
fact  that  signification  of  the  transfer  of  the 
rents,  with  the  consent  of  both  creditor  and 
surety,  was  not  made  upon  the  tenants.  Wur- 
tele  V.  Trust  and  Loan  Co,  of  Canada.  Q.  R. 
13  K.  B.  329. 

Diseharge  of  Surety — Extending  Time 
for  Payment — Promissory  Notes — Renewal — 
Accommodation  Indorser-—Coilat€ral  Security 
— Notice,] — T.  B.  L.  and  A.  C.  S.  being  in- 
debted on  several  promissory  notes  to  the 
plaintiffs,  who  demanded  security,  the  defend- 
ant H.  A.  S.,  the  wife  of  A.  C.  S.  ,  at  his  re- 
quest and  without  knowing  of  the  purpose  for 
which  he  proposed  to  use  it,  indorsed  a  blank 
form  of  note,  which  was  afterwards  filled  oui 
as  a  note  made  by  T.  B.  L.  payable  to  H.  A. 
S.,  and  indorsed  by  her  and  A.  C.  S.,  and  was 
then  given  to  the  plaintiffs.  This  note  was 
afterwards  renewed,  H.  A.  S.  again  indorsing 
a  blank  form,  A.  C.  S.  being  made  payee  and 
Indorsing  ahead  of  H.  A.  S..  While  the  plain- 
tiffs held  this  latter  note,  they  kept  the  several 
notes  as  security  for  which  they  held  it  re- 
newed, the  renewals  extending  beyond  the  date 
of  the  maturity  of  the  note  held  as  security. 
In  an  action  on  the  latter  note,  H.  A.  S. 
pleaded  that  she  was  discharged,  by  reason 
of  the  plaintiffs  having  given  time  by  a  bind- 
ing agreement  to  T.  B.  L.  and  A.  G.  8.,  the 
principal  debtors,  without  her  consent : — ^Held. 
McGuire,  J.,  dissenting,  that  the  renewal  of 
the  notes  constituted  such  an  agreement  and 
that  the  rule  invoked — that  giving  time  to  a 
principal  debtor  by  a  binding  agreement  with- 
out tbe  surety's  consent,  discharges  the  sure- 
ty— ^was  applicable;  and  that  H.  A.  S.  vnts 
entitled  to  a  dismissal  of  the  action.  Semble, 
that  the  fact  that  T.  B.  L.  falsely  stated 
to  the  plaintiffs,  when  they  demanded  security, 
that  H.  A.  S.  was  indebted  to  him,  and  asked 
them  if  they  would  accept  her  indorsement, 
to  which  they  consented,  could  not  bind  H. 
A.  S.,  as  T.  B.  L.  had  no  authority  from 
her  to  make  the  statement.  2.  That  if  notice 
to  the  plaintiffs  that  H.  A.  S.  was  merely  an 
accommodation  indorser  were  necessary,  the 
mere  fact  that  she  was  second  indorser  on  the 
first  note  and  first  indorser  on  the  second  not<t 
would  be  sufficient  evidence  of  such  notice. 
3.  The  case  was  distinguishable  from  that 
of  a  person  who,  being  asked  for  collat- 
eral security,  brings  paper  founded  on  ao 
actual  indebtedness  to  himself.  In  that  case, 
giving  him  time  would  in  no  case. relieve  the 
parties  to  the  paper  given  as  security.  Le 
Jeune  v.  Sparrow,  1  Terr.  L.  R.  384. 

Discharge  of  Surety  —  Esttenaion  cf 
Time — Promissory  Note — Forged  Renewai,] — 
The  appellant  was  a  maker  of  a  promissory 
note  along  with  one  of  the  other  defendants, 
his  son,  for  whose  accommodation  the  notb 
was  made.  When  the  note  matured  it  was 
retired  by  means  of  a  new  note  signed  by  the 
son,  and  purporting  tor  be  signed  by  the  father. 
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The  £ather*s  signature  was  in  reality  a  for- 
gery. The  original  note  was  given  up  by 
the  plaintiff  to  the  sen,  and  was  not  produced 
at  the  trial.  Secondary  evidence  of  it  was 
given,  and  judgment  for  the  plaintiff  upon  it : 
— Held,  that,  assuming  that  the  creditor  knew 
at  the  time  of  the  making  of  the  original 
note  that  the  appellant  signed  it  as  6uret> 
only,  the  surety  was  not  discharged  by  the 
extending  of  time  to  the  principal  debtor. 
Irwin  V.  i?  reeman,  13  Gr.  465,  followed.  J/c- 
Intyre  v.  McGregor,  21  Occ.  N.  25. 

Disoharse  of  Surety — Giving  Time  — 
Prejudice.] — ^A  surety,  relying  on  the  giving 
of  time  by  the  creditor  to  the  principal  debtor 
as  a  defence  on  an  action  for  the  debt,  must 
now,  under  s.-s.  14  of  s.  39  of  the  King*s 
Bench  Act,  58  &  50  V.  c.  6,  shew  that  he  has 
suffered  pecuniary  loss  or  damage  as  the  reas- 
onably direct  and  natural  result  of  the  credi- 
tor having  given  the  extension  of  time.  The 
defendant,  claiming  that  he  was  entitled  to 
be  treated  as  a  surety,  proved  that,  relying 
on  the  representations  of  his  co-debtor  that  the 
debt  had  been  paid  and  satisfied^  he  had  made 
a  settlement  of  their  partnership  affairs  and 
paid  a  large  sum  of  money  to  him  and  given 
him  a  formal  release,  besides  handing  over 
to  him  a  large  quantity  of  goods : — Held,  that 
this  was  not  evidence  to  shew  that  the  de- 
fendant had  been  prejudiced  by  the  plaintiffs 
having  given  time  to  the  co-debtor,  as  what 
the  defendant  had  done  was  done  on  the 
strength  of  the  statements  made  to  him  by 
his  co-debtor,  and  not  in  reliance  on  any- 
thing the  plaintiffs  had  done  or  omitted  to 
do.  Blackwood  v.  Percival,  22  Occ,  N.  268, 
331,  14  Man.  L.  R.  216. 

Diflcharge  of  Surety — Guarantee  policy 
— Fidelity  of  servant — Statements  of  Master 
upon  application — Incorporation  in  policy  — 
Alteration  in  duties  of  servant — Material  mis- 
statements— Ontario  Insurance  Act.  Hay 
v.  Employers'  Liability  Assurance  Corpora- 
tism, 6  O.  W.  R.  450. 

Disol&arse  of  Surety — Wrongful  Acts  of 
Principal — Failure  to  give  Notice  of — Find- 
ings of  Jury — Setting  Aside.] — The  defend- 
ants F.  W.  B.  and  J.  A.  K.  were  sureties  on 
a  bond  given  to  the  plaintiff  association  by 
the  defendant  B.  for  the  faithful  discharge 
of  his  duties  as  an  agent  of  the  association. 
Among  such  duties  were  the  remittance,  at 
lenst  once  in  each  month,  of  all  moneys  or 
securities  collected  for  or  on  account  of  the 
a.Si4ociatlon,  such  remittances  to  be  made  by 
bank  draft,  marked  cheque,  post  office  order, 
or  by  express.  The  evidence  shewed  that  B. 
remitted  moneys  by  his  own  personal  cheques, 
instead  of  as  directed,  and  on  a  number  of 
occasions  asked  to  have  such  cheques  held 
over  for  a  few  days  in  order  to  enable  him  to 
provide  funds  to  meet  them: — Held,  that 
these,  and  other  acts  of  disobedience,  under 
the  terms  of  the  agreement,  would  have  justi- 
fi«Hl  the  dismissal  of  B. ;  that  it  was  the  duty 
of  the  association  to  have  notified  the  sureties 
of  his  derelictions  of  duty;  and  that,  having 
failed  to  do  so,  and  having  continued  him  in 
their  employ  with  knowledge  that  he  was 
violating  his  instructions,  they  could  not  re- 
cover against  the  sureties  for  the  default  of 
B. : — Held,  that  findings  of  the  jury,  nega- 
tiving knowledge  on  the  part  of  the  associa- 
tion of  the  irregularities  of  B.,  being  against 
the  weight  of  evidence,  must  be  set  aside  w^ith 


costs,  and  a  new  trial  ordered.  Confederal 
tion  Life  Association  v.  Brown,  35  N.  S. 
Reps.  IH. 


Fidelity  Ghimraatee — Alteration  of  Du- 
ties of  Principal  —  Imposition  of  Greater 
Responsibilities — Release  of  Surety.] — ^A  con- 
tract of  suretyship  is  to  be  interpreted  strict- 
ly, and  its  effect  should  be  circumscribed  by 
and  limited  to  the  particular  obligations  as- 
sumed by  the  surety;  therefore  the  surety- 
ship of  one  who  gives  a  guarantee  against 
the  acts  of  another  is  at  an  end,  if  the  duties 
of  the  latter,  while  apparently,  on  the  whole, 
remaining  tne  same,  are  changed  to  place 
on  him  more  onerous  responsibilities.  In 
this  case,  the  defendant  D.,  having  become 
surety  only  for  the  acts  of  the  defendant  T. 
as  a  simple  collector  of  the  plaintiff,  his  sure- 
tyship terminated  when  the  defendant  T. 
ceased  to  act  as  collector,  to  take  the  more 
important  and  onerous  office  of  secretary- 
treasurer  of  a  new  local  branch  established 
in  the  territory  where  he  had  acted  as  col- 
lector. Soci4t4  des  Artisans  Canadiens-  Frau- 
cais  V.  Trudely  Q.  R.  26  S.  C.  118. 

Guaranty  —  Construction  —  Continuing 
Security.] — ^A  firm,  being  indebted  to  the 
plaintiffs  for  goods  supplied,  on  ordering  fur- 
ther goods  received  from  the  plaintiffs  a 
telegram  —  "Let  M.  L.  (defendant)  "wire 
guaranty  for  payment  of  all  accounts  to  us, 
and  everything  will  be  satisfactory."  The 
defendant,  without  apparently  having  seen 
the  telegram,  but  having  been  Informed  of  its 
contents,  telegraphed  in  replv,  "  Will  guaran- 
tee payment  of  all  accounts  for  the  firm : — 
Held,  that  the  guaranty  was  a  continuing 
one,  and  the  defendant  was  liable  for  ac- 
counts incurred  or  to  be  incurred.  St.  Law- 
rence Steel  and  Wire  Co.  v.  Leys,  6  O.  L.  R. 
235.  Affirmed  24,  Occ.  N.  126,  7  O.  L.  R. 
72,  3  O.  W.  R.  80. 

CKiaraaty — Continuing  security  —  Extent 
of  obligation — Fraud  of  agent  of  creditors — 
Foreign  Companies  Ordinance — Registration 
— Penalty — Demand.  Sawyer-Massey  Co.  v. 
Foster  (N.W.T.),  2  W.  L.  R.  197. 

Guaranty — Honesty  of  Agent — Notice  of 
Default — Proofs  of  Loss — Proposal  —  Condi- 
tions— Expenses  of  Prosecution.] — An  action 
upon  a  guaranty  policy  to  reimburse  the 
plaintiff  for  pecuniary  loss  by  the  fraud  or 
dishonesty  of  an  agent  of  the  plaintiffs  which 
should  amount  to  embezzlement  or  larceny. 
One  condition  was  that  on  the  discovery  of 
fraud  or  dishonesty  the  employers  should  im- 
mediately notify  the  defendants: — ^Held,  on 
the  evidence,  that  the  defendants  got  imme- 
diate notice  of  the  fact  of  loss,  and  waived 
exact  compliance  with  the  condition  as  to 
notice.  2.  That,  within  a  reasonable  time 
after  discoverj'  of  default,  the  plaintiffs  fur- 
nished their  claim,  with  such  particulars  as 
proved  the  cause,  nature,  and  extent  of  the, 
loss.  3.  Whether  the  incorporation  of  the 
proposal  in  the  policy  (as  was  provided  for) 
should  be  construed  as  constituting  a  warran- 
ty by  the  plaintiffs  that  they  would  adhere 
to  the  course  indicated  by  the  answers  to 
questions  submitted  to  the  plaintiffs,  the  sure- 
ty should  be  considered  as  discharged  by  a 
departure  from  that  course  materially  contri- 
buting to  the  loss  insured  against.  The 
plaintiffs  did  not  furnish  reasonable  verifica- 
tion of  the  statements  made  in  the  written 


1359 


PBINCIFAL  ASH  STTBETT. 


1356 


proposal  or  the  compliance  therewith.  There- 
fore, the  plaintiffs  were  not  entitled  to  re- 
cover for  pecuniary  loss;  but,  having  prose- 
cuted their  agent,  as  required  by  a  condition 
of  the  policy,  they  were  entitled  to  be  paid 
the  expenses  so  incurred.  Globe  Savings  and 
Loan  Co,  v.  Employers*  Liabiliip  Assurance 
Corporation,  21  Occ.  N.  512,  13  Mnn.  L.  R. 
531. 

ChiAraaty  —  Release  of  surety — Promis- 
sory note  collateral  to  guaranty — Extension 
of  time  by  days  of  grace.  McDonald  v. 
Bucholts   (Y.T.),  2  W.  L.  R.  10. 

ChiAraatee  Policy — fidelity  of  Manager 
of   Loan    Company    —    Misappropriation    of 
Moneys — Release    of    Snniy — Uutnte    iitate- 
ments — Conditions    of    Poliey — yeccssity    for 
Setting  forth  in  Poliey  —  Incorporation   by 
Reference   to  Application — Insurance  Act  of 
Ontario,   sec.   144    (^),    (*^) — Constritction — 
Change  in  Duties  of  Manager.] — Appeal  by 
plaintiffs   from   judgment  of   MacMnhon,    J., 
24  Occ.  N.  354,  8  O.  L.  R.  117,  4  O.  W.  R. 
99,  dismissing  action  upon  a  guarantee  policy 
issued   by   defendants   in   favour  of  plaintiff 
loan   company   to  secure  the  fidelity  of  one 
Rowley,    manager   of   that   company.       The 
guarantee  agreement  in  this  case  was  issued 
upon  and  after   the  proposal  or  application 
of   the   employee,    fortified   and   accompanied 
by  the  answers  of  the  company   (the  employ- 
ers)   touching    the    duties   of   the   applicant, 
which    answers    it    was   agreed    were    to   be 
taken  as  the  basis  of  the  contract  between 
the  employers    (the   plaintiffs)    and   the  de- 
fendants,    the     guarantee   company.        Upon 
these  papers,  statements,  and  representations, 
the  contract  was  issued  and  accepted  by  plain- 
tiffs.    On  the  face  of  the  sealed  contract  of 
insurance      or    guarantee    it    was    recited : 
"  Whereas  the  employer  has  delivered  to  the 
company  certain  statements  and  a  declaration 
setting  forth,  among  other  things,  the  duties 
and  remuneration  of  the  employee,  the  moneys 
to  be  intrusted  to  him,  and  the  checks  to  be 
kept  upon   his  accounts,   and  has  consented 
that  such   declaration,   and   each   and   every 
the  statements  therein  referred  to  or  contained 
shall  form  the  basis  of  the  contract  herein- 
after expressed  to  be  made,  but  this  stipula- 
tion is  hereby  limited  to  such  of  said  state- 
ments   as    are    material    to    this    contract." 
This  last  clause  was  apparently  the  outcome 
of  what  was  deemed  a  proper  form  of  expres- 
sion to  comply  with  sub-sec.  (2)  of  sec.  144: 
see  Village  of  London  West  v.  London  Guar- 
antee  and   Accident   Co.,   26   O.   R.   520,    in 
which  the  defendants  were  the  company  now 
defendants.    If  sub-sec.   (2)  of  sec.  144  were 
alone    considered,  it    appears    to    contain  in 
gremio  sufficient   to   indicate  that  the  terms 
which  go  to  avoid  the  contract  need  not  be  con- 
tained in  or  indorsed  upon  the  contract  **  in 
full."  It  was  enough  if  the  contract  "  be  made 
subject "  to  any  stipulation  as  to  avoiding  the 
contract  by  reason  of  any  statement  inducing 
the  entering  into  of  the  contract  by  the  cor- 
poration.    In  this  case  the  contract  was  made 
subject  to  the  preliminary  statements  and  de- 
claration.    Besides    this,    there    was   an    ex- 
press notice  given  on  the  face  of  the  agree- 
ment (p.  2)   that  if  any  suppression  or  mis- 
statement of  any  fact  affecting  the   risk  of 
the  company  be  made  at  the  time  of  the  pay- 
ment of  the  first  or  any  subsequent  premium 
.     .     .    this  agreement  shall   be  void  and 
of  no  effect  from  the  beginning.    The  original 
untrue  statements  were  made  contemporane- 


ously with  the  first  payment  of  premium,  and 
they  were  unquestionably  material  and  affect- 
ed the  risk.  Elgin  Loan  and  Savings  Co.  v. 
London  Guarantee  and  Accident  Co.,  5  O. 
W.  R.  349.  9  O.  L.  R.  569. 

JadBment   against   Piineipal  —   Res 

Judicata  against  Surety  —  Evidence — Appro- 
priation of  Payments  —  Scope  of  LiahUity  of 
Surety.] — A  judgment  against  the  principal 
debtor  is  res  judicata  against  his  surety,  pro- 
\-ided  that  the  judgment  defines  and  d^er- 
mines  the  responsibility  of  the  principal  debt- 
or in  the  matter  covered  by  the  security.  2. 
In  this  case  the  judgment  against  the  prin- 
cipal debtor,  being  based  upon  the  fact  that 
he  had  neglected  to  collect  certain  premiums, 
and  not  determining  his  responsibility  as  re- 
gards money  received  and  not  remitted  to  the 
plaintiffs,  did  not  decide  the  question  arising 
in  the  present  action,  and  therefore  did  not 
sustain  the  allegation  of  res  judicata  as  re- 
gards the  surety.  3.  Evidence  cannot,  in 
order  to  establish  res  judicata,  he  admitted  to 
determine  the  nature  of  debts  covered  by 
the  amount  of  a  judgment,  when  the  judg- 
ment does  not  determine  such  debts  and  does 
not  particularly  specify  them:  art.  1234,  C. 
C.  4.  The  surety  is  not  concerned  in  the 
appropriation  of  moneys  remitted  by  the  prin- 
cipal debtor  to  the  creditor;  the  remitting 
of  the  money  frees  the  surety  from  all  respon- 
sibility. 5.  In  this  case  the  surety,  war- 
ranting only  the  fidelity  of  the  principal  debt- 
or in  the  performance  of  his  duties,  will  not 
be  responsible  for  what  the  creditor  has,  in 
his  own  interest,  tolerated  and  even  approved 
in  the  conduct  of  his  agent  Judgment  in 
Q.  R.  24  S.  C.  88  reversed.  Morgan  v. 
U  cstern  Assurance  Co.,  Q,  R.  13  K.  B.  49. 

Judicial  Surety  —-  Appeal  —  Extent  of 
Liability.] — A  judicial  security  guaranteeing 
that  a  party  will  effectively  prosecute  an  ap- 
peal which  he  has  taken  to  the  Court  of 
King's  Bench  from  a  judgment  of  the  Super- 
ior Coftrt,  and  will  pay  the  award  and  all 
cost  and  damages  which  shall  be  awarded  in 
case  the  judgment  of  the  Superior  Court  shall 
be  affirmed,  is  at  an  end  the  moment  the 
judgment  of  the  Superior  Court  has  been 
reversed  by  the  Court  of  King's  Bench;  and 
the  fact  that,  upon  an  appeal  of  the  opposite 
party,  the  Supreme  CJourt  of  Canada  has  sub- 
sequently set  aside  the  judgment  of  the 
Queen's  Bench  and  restored  that  of  the  Su- 
perior Court,  does  not  revive  the  obligation 
of  the  surety.  Guertin  v.  MoUeur.  21  Occ. 
N.  445,  Q.  R.  19  S.  C.  571. 

Bffandate  — '  Xegligence  —  Laches  —  Re- 
lease of  Surety  —  Pledge  —  Construction  of 
Contract  —  Principal  and  Agent.] — Upon  the 
execution  of  a  deed  of  obligation  and  hypo- 
thec, the  plaintiffs  became  sureties  for  the 
debtor,  and,  for  further  security,  the  debtor 
assigned  and  delivered  to  the  mortgagee,  by 
way  of  pledge,  a  policy  of  assurance  upon  his 
life  for  the  amount  of  the  loan;  one  of  the 
clauses  of  the  deed  provided  "for  further 
securing  the  repayment  of  the  said  loan,  in- 
terest, accessories,  and  premiums  of  insurance 
on  the  said  life  policv,**  that  the  debtor  and 
sureties,  "  by  way  of  pledge  k  titre  d'anti- 
chr^se  transferred  and  made  over  unto  the 
said  lender"  certain  constituted  rents  and 
seigniorial  dues.  The  deed  further  provided 
that  the  agent  of  the  seigniory  should  remain 
agent  until  the  loan  should  be  repaid  with 
interest    and    such    insurance   premiums    as 
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might  be  disbnrsed  by  the  creditor,  and  that 
the  creditor  should  have  the  right  to  dismiss 
said  agent  should  he  fail  to  make  out  of  the 
revenues  of  the  seigniory  and  remit  to  the 
creditor  tlie  amount  necessary  for  the  pay- 
ment of  such  interest  and  the  sums  disbursed 
for  the  insurance  premiums.  It  further  pro- 
vided that  the  lender  should  not  be'  responsi- 
ble to  the  debtor  and  sureties  for  the  agent*8 
acts,  the  debtor  and  sureties  assuming  respon- 
sibility therefor.  The  judgment  appealed  firom 
found,  as  facts,  that  the  sureties  had  made  a 
provision  in  the  hands  of  the  creditor  for  the 
purpose  of  payment  of  the  premium  out  of 
the  revenues  assigned,  that,  for  such  pur- 
poses, the  creditor  had  become  the  manda- 
tary of  the  sureties  and  responsible  for  the 
due  fulfilment  of  such  mandate,  and  that 
there  were  sufficient  funds  derived  from  such 
revenues  to  pay  a  renewal  premium  which 
fell  due  shortly  before  the  death  of  the  debtor, 
but  said  premium  had  been  omitted  to  be 
paid  through  some  neglect  or  fault  of  the  cre- 
ditor in  obtaining  the  funds  therefor  from  the 
agent.  In  consequence  of  the  failure  of  the 
payment  of  the  premium  the  benefit  of  the 
policy  was  lost: — Held,  affirming  the  judg- 
ment appealed  from,  Idington,  J.,  dissenting, 
that  the  deed  contemplated  the  payment  of 
the  premiums  by  the  creditor  out  of  the  funds 
assigned^  that  the  creditor  had  failed  to  use 
proper  diligence  in  respect  to  the  payment  of 
the  premium^  and  that  the  sureties  were, 
therefore,  entitled  to  be  discharged  pro  tan  to, 
and  the  property  pledged  released  accordingly. 
Wurtele  v.  Trust  and  Loan  Co.,  25  Occ.  N. 
99 ;  Trust  and  Loan  Co,  v.  Wurtele,  35  S.  C. 
R.  663. 

Release  of  Surety  —  Assignment  of 
Mortgage  —  Covenant  —  Discharge'  of  Part 
of  Land.] — The  defendant,  when  assigning  a 
mortgage  on  lands  to  the  plaintiffs,  coven- 
anted that  the  mortgagor  would  pay.  The 
plaintiffs  afterwards,  without  his  consent,  dis- 
charged half  the  lands  from  the  mortgage 
on  payment  of  half  the  mortgage  debt : — Held, 
that  this  was  such  an  alteration  of  the  con- 
tract guaranteed  as  to  release  the  defendant 
from  his  liability,  whether  the  amount  paid 
was  the  full  value  of  the  part  released  or 
not.  Farmers*  Loan  and  Savings  Co,  v.  Pat- 
cheU,  23  Occ.  N.  285,  6  O.  L.  R.  255,  2  O. 
W.  R.  702. 

Release  of  Surety  —  Rent  —  Rescission 
of  Lease — Damages.] — A  third  person  who 
was  given  security  for  the  payment  of  rent 
by  a  tenant  is  discharged  when  the  lease  is 
rescinded  at  the  request  of  the  landlord  upon 
a  ground  other  than  non-payment  of  rent, 
and,  the  effect  of  the  rescission  operating 
on  the  day  of  the  institution  of  the  action  for 
rescission,  the  landlord  cannot  claim  from  the 
surety  gales  of  rent  falling  due  after  that 
date,  even  when  these  gales  are  included  in 
the  damages  which  the  tenant  has  been  order^ 
ed  to  pay  by  reason  of  the  rescission.  Bur- 
land  V.  Valiquette,  Q.  R.  24  S.  C.  94. 

Surety  not  a  Third  Person  as  against 
Creditor  —  Defences  Open  —  Insolvent 
Act,  1875 — Uncontested  Claim — Judgment.] — 
A  surety  is  not  a  third  person  as  against 
the  creditor  secured,  and  cannot  set  up  de- 
fences which  the  principal  debtor  would  not 
be  allowed  to  set  up.  Under  the  Insolvent 
Act  of  1875,  a  claim  filed  in  pursuance  of  s. 
104  and  not  contested,  is  thereby  proved 
against  all  concerned  in  the  bankruptcy,  and 


has  the  effect  of  a  judgment  in  favour  of  the 
claimant.  Such  n  claim  has  the  effect  of 
a  judgment  against  the  surety  of  the  assignee 
in  insolvency,  without  any  further  proof, 
and,  besides,  is  only  subject  to  be  pre- 
scribed at  the  expiration  of  30  years.  The 
surety  of  a  defaulting  assignee  sued  un- 
der s.  68  by  a  creditor,  Avho  has  filed  a  claim 
against  the  bankrupt,  and  who,  by  the  pro- 
visions of  this  section,  is  entitled  to  the  fruits 
of  such  litigation,  will  not  be  allowed  to  set 
up  a  plea  that  tne  sum  secured  by  him  (in 
this  case  $5,000)  Would,  if  he  paid  It,  be  ex- 
hausted by  the  privileged  creditors  of  the 
bankrupt.  Kent  v.  Letourneux,  Q.  R.  14  K. 
B.    60. 


PRIOBITIES. 

See  Company  —  Execution  —  Fixtures  — 
Fraudulent  Con\teyance  —  Indian 
I^NDS — Registry  Laws. 


PRIVATE  PBOSECUTOB. 


See  Criminal  Law. 


PBIVILEOE. 

Siee  Arrest — Constitutional  Law  —  Cri- 
minal Law — ^Defamation  —  Discovery 
—  Lien  —  Mechanics*  Liens  —  Mines 
and  miner.1ls — solicitor — will. 


PBIVT  COUNCIL. 


See  AsvzkL. 


PBIZE-FIOHTING. 


See  Criminal  Law. 


PBOBATE. 


See  Evidence. 


PBOBATE  COTTBT. 


See  Courts. 


PBOBATE  DTTTY. 


See  Will. 


PBOBATE  FEES. 


See  Will. 
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PBOCEDTTKE. 


See  Cbiminal  La.w. 


FBOCUBATION. 

Deatb  of  One  of  Two  Attorneys 
Hajned  in  Power — Security  for  Costs  — 
Costs  of  Motion.] — Where  a  power  of  attor- 
ney to  prosecute  an  action  has  been  given  to 
a  film  of  attorneys  generally,  and  one  of 
them  dies  before  the  institution  thereof,  the 
surviving  member  of  the  firm  may  take  such 
action  in  his  own  name  as  attorney  for  the 
plaintiff.  2.  Security  for  costs,  as  weli  us 
a  power  of  attorney,  having  been  asked  by  the 
same  motion,  and  such  security  having  been 
ordered,  the  costs  will  follow  the  fate  of 
the  case.  Kitts  v.  Oosselin,  Q.  R.  25  S.  C. 
22.  0  Q.  P.  R.  154. 

Foreign  Company  —  Authority  of  Offi- 
cers Signing — Authentication.] — A  procura- 
tion furnished  by  a  foreign  company  ought  to 
be  the  true  deed  of  the  company,  authorized 
by  its  board  of  directors,  and  ought  to  shew 
prima  facie  that  the  officer  who  signs  it  is 
authorized  to  do  so ;  and  all  signatures  there- 
to ought  to  be  authenticated  by  an  officer 
competent  under  art.  1220,  C  C.  Trusts  and 
Guarantee  Co.  v.  Beianger,  7  Q.  P.  R.  301. 

Foreign  Plaintiif  —  Advocate  —  Other 
Person.] — The  procuration  which  avforeigu 
plaintiff  must  give,  need  not  necessarily  be 
given  to  an  advocate,  and  it  is  sufficient  if 
it  is  given  to  some  person  resident  at  the 
place  where  the  action  is  brought.  Spencer 
V.  Strathcona  Rubber  Co,,  5  Q.  P.  R.  385. 

Time  for  Demanding  —  Security  for 
Costs,] — If  the  defendant  does  not  demand 
from  the  plaintiff,  a  foreigner,  a  procuration 
at  the  same  time  as  security  for  costs,  he 
cannot  do  so  after  security  has  been  given. 
l^ational  Life  Assce.  Co,  of  Canada  v.  Ma- 
lonc,  7  Q.  P.  R.  283. 


PRODUCTION  OF  DOCTTMENTS. 

See  DiSCOVEBY. 


PBOHIBinON. 

Clronit  Court,  Qnebee — Judge.  —  The 
Circuit  Court,  even  when  presided  over  by  a 
Judge  of  the  Superior  Court,  is  subject  to 
prohibition.  Robillard  v.  Blanchet,  Q.  R.  19 
S.  C.  383. 

Ctronit  Court,  Quebec  —  Powers  of 
Superior  Court — Action  against  Liquidator — 
Winding-up  Act — Motion  after  Judgment,] — 
The  Circuit  Court  has  no  jurisdiction  to  en- 
tertain an  action  against  the  liquidator  of  a 
company  in  liquidation  under  the  Dominion 
Winding-up  Act.  2.  The  Superior  Court, 
by  virtue  of  the  control  which  art.  50.  C.  P., 
gives  it  over  all  Courts  (exo^t  the  King's 
Bench)  has  jurisdiction  to  grant  a  writ  of 
prohibition  to  a  Circuit  Court  which  exceeds 
its   jurisdiction.     3.  Prohibition   mav   be   di- 


rected to  an  inferior  tribunal  even  after  judg- 
ment has  been  rendered  by  such  tribunal. 
RobUlard  v,  Blawhet,  3  Q.  P.  R.  532. 

Commissioner  under  Collection  Act — 

Eramination  of  Debtor  —  Disqualification  by 
Reason  of  Interest — Solicitor-^Coinmissioner 
not  a  *' Court,'*] — ^The  plaintiff,  who  had  re- 
covered a  judgment  against  the  defendant  in 
the  Supreme  Court,  initiated  proceedings  un- 
der the  Collection  Act,  R.  S.  N.  S.  c.  182, 
for  the  examination  of  the  defendant  before 
Dm  a  commissioner.  The  defendant's  solici- 
tor appeared  before  D.,  and  objected  to  his 
proceeding  with  the  examination,  on  tlie 
ground  that,  as  solicitor  for  another  creditor 
of  the  defendant,  he  had  such  an  interest 
in  the  result  of  the  examination  as  to  dis- 
qualify him  from  acting.  Consequently  a 
writ  of  prohibition  was  issued  from  the  Su- 
preme Court  to  restrain  D.  from  acting,  or 
proceeding  with  the  examination.  On  appeal 
from  the  order  allowing  the  writ: — ^Held, 
that  D.  was  disqualified : — Held,  neverthe- 
less, that,  as  a  commissioner  acting  under 
the  provisions  of  the  Collection  Act  is  not  a 
distinct  court,  the  writ  was  improperly  al- 
lowed, and,  that,  for  this  reason,  the  appeal 
must  prevail,  but  without  costs.  McKay  v. 
Campbell,  36  N.  S.  Reps.  522. 

Court  of  Commissioners  —  Territorial 
Jurisdiction — Declinatory  Ewception  —  Judg- 
ment—Desistment,] — Article  170  C.  P.,  is 
not  limitative,  and  applies  to  ail  cases  analo- 
gous to  those  expressly  mentioned  in  the  Arti- 
cle. 2.  In  this  case  a  writ  of  prohibition 
having  been  issued  to  quash  a  judgment  of 
the  Court  of  Commissioners  of  a  district  other 
than  that  in  which  the  writ  of  prohibition 
was  issued,  a  declinatory  exception  filed 
against  the  writ  of  prohibition,  accompanied 
by  a  desistment  from  the  judgment  sought  to 
be  quashed,  was  maintained,  and  the  action 
dismissed.  Judgment  in  Q.  R.  21  S.  C.  437 
reversed.  Oaudet  v.  Oameau,  Q,  R.  12  K.  B. 
145, 

Court  of  RoTision  —  Prohibition  after 
Sentence — Jurisdiction,]^ A  municipal  court 
of  revision,  after  the  assessment  roll  has  been 
completed  by  the  assessor,  and  checked  over 
by  the  assessment  committee,  passed,  in  con- 
sequence of  a  successful  api)eal  to  the  court 
by  the  promovents,  a  general  resolution  re- 
ducing the  entire  assessment  by  20  per 
cent: — Held,  with  hesitation,  that  prohibi- 
tion lay.  The  Court  should  not  be  chary  at 
the  present  day  in  exercising  the  power  of  pro- 
hibition. The  proceedings  before  the  court  of 
revision  were  not  terminated,  inasmuch  as 
its  decision  necessitated  the  amending  of  the 
roll,  and  this  duty  imposed  upon  the  clerk 
would  be  the  act  of  the  court  by  the  instru- 
mentality of  its  clerk.  In  any  case  prohibi- 
tion will  lie  after  sentence,  when  it  appears 
on  the  face  of  the  proceedings  that  the  mat- 
ters are  not  within  the  jurisdiction  of  the 
tribunal.  Hickson  v.  Wihon,  2  Terr.  L.  R. 
426. 

Division  Court — Action  on  Foreign  Judg- 
ment— Promissory  Note — Recovery  o«— OaiMe 
of  Action — Increased  Jurisdiction — Ascertain- 
ment of  Amount,] — A  party  plaintiff  suing 
in  this  province  on  a  foreign  judgment  may 
sue  on  the  foreign  judgment  or  on  the  ori- 
ginal cause  of  action,  or  may  combine  them 
both  in  the  same  action,  and  such  a  judgment 
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may  be  enforced  in  this  jurisdiction  as  im- 
porting a  legal  obligation  to  pay  the  sum 
recovered  by  means  of  an  action  of  debt 
as  on  a  simple  contract.  A  judgment  debt 
represents  a  simple  contract  debt  only,  and 
one  not  ascertained  by  the  signature  of  the 
defendant,  even  when  recovered  on  a  promis- 
sory note  signed  by  the  defendant;  and  pro- 
hibition was  granted  to  restrain  proceeding 
with  a  plaint  in  a  Division  Court  on  a 
Manitoba  judgment  for  $232.37  recovered  on 
such  a  note«  where  the  plaintiff  abandoned 
S32.37  and  sought  to  recover  judgment  for 
$200.  In  re  McMillan  v.  Fortiw,  21  Dec. 
N.  501,  2  O.  L.  R.  231. 

PItIsIoil  Court — Order  for  Committal — 
Previous  Order  for  Payment — Affidavit.]  — 
The  plaintiff  recovered  judgment  against  the 
defendant  in  a  Division  Court  action  for  a 
debt  contracted  before  61  V.  c.  15  (O.),  and 
the  defendant  was  at  the  hearing  ordered  to 
pay  the  amount  of  the  judgment  forthvnth : — 
Held,  that  the  Court  bad  jurisdiction  under 
S.-8.  5  of  8.  247  of  the  Division  Courts  Act, 
R.  S.  O.  1897  c.  GO,  upon  examination  of  the 
defendant  on  an  after-judgment  summons^  to 
make  an  order  for  her  committal  without 
a  previous  order  for  i>ayment  based  upon 
such  an  examination  and  default  thereunder. 
Where  it  appears  that  the  judgment  debtor 
has  been  examined  before  the  Judge,  his  order 
for  committal  must,  on  a  motion  for  prohibi- 
tion, be  treated  as  a  complete  adjudication, 
as  to  that  which  must  be  made  to  appear  to 
warrant  the  making  of  an  order  under  s.-s. 
5  of  s.  247.  Semble  that  if  the  affidavit  of 
the  plaintiff  required  by  s.  243  to  be  filed 
before  the  issue  of  the  summons  were  not 
filed,  it  would  not  be  open  to  the  defendant, 
after  appearing  in  obedience  to  the  summons, 
to  raise  an  objection  to  the  jurisdiction  on 
that  ground;  and,  the  defect  not  appearing 
on  the  face  of  the  proceedings,  prohibition 
would  not  be  granted.  In  re  Hawkins  v. 
Batzold,  21  Occ.  N.  597,  22  Occ.  N.  14,  2 
O.  L.  R.  704. 

DlTialon  Court — Transfer  of  Action."] — 
Where  an  order  was  made  by  a  Division 
Court  Judge  for  the  transfer  of  an  action  to 
a  Division  Court  in  another  county,  the 
order  being,  made  under  the  powers  conferred 
by  8.  90  of  the  Division  Courts  Act,  R.  S. 
O.  1897  c.  60,  whereas,  under  the  circum- 
stances, it  should  have  been  made  under  s. 
91,  an  order  was  made  prohibiting  the  Divi- 
sion Court  to  which  the  transfer  had  been 
made  from  acting  under  the  order  of  transfer ; 
but  such  order  of  prohibition  was  to  be  with- 
out prejudice  to  the  right  to  apply  for  an 
order  under  s.  91.  In  re  Frost  v.  McMilleny 
21  Occ.  N.  532,  2  O.  L.  R.  303. 

£nforoement  of  Judsnient  —  DccHna- 
iory  Exception — Deposit  of  Desistment.  • — 
When  a  defendant  pleads  by  way  of  declina- 
tory exception  and  simply  demands  the  dis- 
missal of  the  action,  he  must  deposit  with 
his  exception  the  amount  claimed  if  it  is 
a  sum  of  money,  or  a  desistment  regularly 
signed  and  authenticated  if  the  suit,  as  in 
this  case,  is  for  a  writ  of  prohibition  against 
a  judgment.  Oameau  v.  Qaudet,  Q.  R.  21 
S.  C.  437. 

Justloe  of  the  Peaoe — QtMlification  — 
De  Facto  Justice — Grounds  for  Application 
— Taking  before  Justice.] — ^The  grounds  al- 
I^^  upon  application  for  a  writ  of  prohibi- 


tion based  uix)n  excess  of  jurisdiction  in  the 
inferior  Court,  must  have  been  raised  before 
that  Court.  2.  A  justice  of  the  peace  who 
exercises  his  functions  in  good  faith  is  com- 
petent to  act  de  facto,  although  he  has  not 
complied  with  all  the  formalities  relating  to 
his  qualification,  tiogle  v.  Rockwell,  Q.  R. 
20  S.  C.  309. 

liioense  Coatmissioners  —  Deposit  — 
Absence  of — Preliminary  Exception  —  Juris- 
diction of  Commissioners — Orant  of  License 
— Discretion — Matters  within  Jurisdiction,] — 
The  absence  of  the  deposit  required  by  law, 
before  application  for  a  writ  of  certiorari  or 
prohibition,  should  be  pleaded  by  prelimin- 
ary exception.  2.  License  commissioners,  al- 
though not  among  the  inferior  courts  mention- 
ed in  arts.  59,  63,  64,  and  65,  C.  P.,  have 
duties  of  a  judicial  character  which,  on  pro- 
per occasion,  subject  them  to  the  superin- 
tending authority  of  the  Superior  Court,  and 
the  proper  remedy  is  a  writ  of  prohibition. 
3.  The  only  proof  required,  or  admissible,  on 
a  Avrit  of  prohibition  against  the  license  com- 
missionere  is  such  as  would  go  to  establish 
want  or  excess  of  jurisdiction.  4.  When  art. 
836,  R.  S.  Q.,  may  be  invoked,  the  license 
commissionei*s  can  no  longer  grant  a  license 
as  a  matter  of  discretion,  but  their  judgment 
is  none  the  less  final  as  to  whether  majority 
oppositions,  or  two  previous  oppositions,  really 
exist.  5.  The  refusal  of  the  commissioners 
to  re-open  the  enqu^te  after  both  parties  had 
formally  declared  their  respective  enqufites 
closed,  lis  not  sufficient  to  support  a  writ  of 
prohibition.  6.  The  refusal  of  the  commis- 
sioners to  count  on  the  opposition  signatures 
of  duly  qualified  electors,  for  the  reason  that 
the  same  persons  had  also  signed  in  support 
of  the  application,  was  a  decision  on  an  issue 
within  their  jurisdiction,  and  was,  moreover, 
a  proper  decision.  Judgment  in  Q.  R.  19  S, 
C.  270  affirmed.  Kearney  v.  Desnoyers,  Q. 
R.  10  K.  B.  436. 

Statutory  Board  —  Jurisdiction — Sum- 
mary Application— Declaration  in  Prohibition 
—Parliamentary  Elections— Voters'  Lists.]— 
A  person  claiming  to  be  entitled  to  be  regis- 
tered as  an  elector  in  a  certain  division,  and 
to  have  had  his  name  on  the  last  revteed  list 
of  electors  for  the  division,  applied  for  a  pro- 
hibition to  restrain  the  Board  of  Manhood 
Suffrage  Registrars,  as  constituted  under  the 
Manhood  Suffrage  Registration  Act,  63  & 
64  V.  c.  25  (M.),  from  proceeding  to  prepare 
the  lists  of  voters  for  that  constituency  under 
the  provisions  of  the  Act,  which  they  were 
about  to  do  for  the  purpose  of  a  bye-election 
then  pending.  On  the  motion  coming  on  for 
hearing,  it  was  contended  that  the  board  had 
no  power  to  go  on  with  their  proceedings  be- 
cause, under  s.  70  of  the  Manitoba  Voters' 
List  Act.  63  &  64  V.  c.  62,  the  former  revised 
lists  were  to  be  used  until  new  lists  had 
been  prepared  and  revised  throughout  the 
province,  and  further,  that,  even  if  that  was 
done,  the  board  were  not  to  prepare  the  whole 
list,  but  only  lists  supplemental  to  the  lists 
prepared  under  the  Voters*  Lists  Act.  It  was 
contended  on  behalf  of  the  board  that  there 
was  no  jwwer  in  the  Court  to  interfere  with 
a  board  of  that  kind  by  prohibition: — ^Held, 
( 1 )  that  a  Judge  should  not  undertake  to 
decide  difficult  questions  of  that  kind  on  a 
summary  application  such  as  was  made,  but 
that  the  parties  should  be  left  to  declare  in 
prohibition,  which  might  still  be  done  under 
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the  Queens  Bench  Act.  (2)  Although  the 
tward  was  about  to  prepare  and  revise  lista 
of  electors  under  the  Act,  it  could  not  be 
assumed  that  they  would  decide  or  attempt 
to  decide  what  lists  the  returning  officer 
should  use  at  the  coming  election,  or  would 
cletermine  or  attempt  to  determine  whether 
the  vote  of  the  applicant  should  be  received  or 
not  in  the  event  of  his  name  not  being  put 
on  the  list  they  were  about  to  prepare;  and 
therefore  the  applicant  could  not  say  that  the 
board  intended  to  take  away  any  of  his 
rights;  and  there  was  no  necessity  for  an 
immediate  prohibition.  In  re  ;South  Winnipeg 
lioard  of  Manhood  Suffrage  RegUtrar^,  21 
Occ.  N.  107,  13  Man.  L.  R   340. 

>See   COUBTS — liANDLOBD  AND  TENANT. 
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I  PBOVnrCIAL  TSEASUB£B. 

.Vee  Company — Insuranxe. 


FTTBUC  DOMAIN. 


iSce  Cbown. 


FBOMISSOEY  NOTE. 

&'ee  Bills  of  Exchange  and  Promissory 

Notes. 


PBOHOTEBS. 

^sVc  Company. 


PBOFEBTT  PASSING. 

»Src  Sale  of  Goods. 


PBOSECUTION. 

See  Mandamus. 


PBOTESTANT  SCHOOL. 

See  SoHOOLB. 


PBOTHONOTABY. 

8f'G  Bankruptcy  and  Insolvency — Courts 
— Discontinuance  of  Action — Desist- 
MENT — Distribution  of  Estates  —  In- 

TEBVENTIOir. 


PBOVIDENT  SOCIETY. 

.*^fc  Master  and  Servant. 


PBovnrcEs. 

Xec  Constitutional  Law— Interest. 


PBOVINCIAE  LEOISLATTJBE. 

fiee  Constitutional  Law. 


PUBLIC  HEALTH  ACT. 

Com^olsorr  Vaedaation  —  Statutory 
Regulations — Exception — Conviction,}  —  The 
health  district  of  the  city  and  countj-  of  St, 
John  is  not  within  rejfulation  2  of  the  regula- 
tions made  under  a.  38  of  the  Public  Health 
Act,  1898,  which  provides  for  compulsory 
vaccination  when  "it  shall  be  found  by  the 
local  board  of  health  of  any  health  district 
that  a  case  of  smallpox  exists  in  case  such 
district  be  a  city  or  town/'  and  a  conviction 
for  refusing  to  attend  at  the  office  of  the 
local  board  of  health  of  the  district  of  the  city 
and  county  of  St.  John  and  to  be  vaccinated, 
contrarv  to  the  statute  and  regulations,  is 
bad.  Rem  v.  Ritchie,  Em  p.  Jack,  35  N,  B. 
Reps.  581. 

Goataslons  Disease — Detention  of  Per- 
son Exposed  to  Infection.} — Section  75  of  the 
Health  Act  provides,  that  when  smallpox, 
scarlet  fever,  diphtheria,  cholera,  or  any  other 
contagious  or  infectious  disease  dangerous  to 
the  public  health,  is  found  to  exist  in  a 
municipality,  the  health  officers  shall  use  all 
possible  care  to  prevent  the  spreading  of  the 
infection  or  contagion: — Held,  that  health 
officers  were  justified  under  this  section  in 
detaining  a  person  who  had  been  exposed  to 
infection  from  a  person  suspected  of  having 
smallpox  but  who  in  reality  had  measles. 
Mtlls  V.  City  of  Vancouver,  10  B.  C.  R.  99. 

Goataglous  Disease  —  Prevention  of 
spread — Local   board    of    health — Converting 

hotel  into  hospital  —  Illegality  —  Malice  

Reasonable  and  probable  cause — Members  of 

board  —  Corporation — Violation  of  statute 

Conversion  of  goods — Confinement  of  person 
m  hospital.  Ward  v.  IrOirfAtan,  Oreen  v. 
Marr,  3  O.  W.  R.  362,  4  O.  W.  R.  502. 

Gontasious  Disease — Services  of  physi- 
cian —  Remuneration  —  Action  to  recover  — 
Board  of  health  —  Medical  health  officer  — 
Liability  —  Mandamus  —  Costs.  Bibby  v. 
Davis,  1  O.  W.  R.  189. 

Contagious  Diseases  Hospital — Acgui- 
sition  of    Site — Municipal    Corporation — By- 
law— Resolution  —  Delegation   of  Powers   — 
Local  Board  of  Health — Public  Health  Act 
— Prohibition  as   to  Locality   of  Hospital — 
Public  Benefit-^"  Inhabited  Dfoelling" — Ooii- 
sent  of  Owner — Injunction — Status  of  Plain- 
tiff— Special  Damage.] — ^The  council  of  a  city 
corporation  passed  a  by-law,  pursuant  to  62 
V.  c.  32,  providing  for  establishing,  erecting, 
and  furnishing  a  contagious  diseases  hospital, 
and  for  borrowing  $72,000  for  these  purposes. 
Subsequently  the  council  passed  a  resolution 
authorizing  the  local  board  of  health  to  pur- 
chase a  property  in  the  residential  part   of 
the  city  and  proceed   to  erect  a   contagious 
diseases  hospital  thereon,  "at  an  amount  not 
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to  exceed  $31,600  approximately,"  "  provid- 
ing the  same,  in  the  opinion  of  the  city 
solicitor,  can  be  done  without  incurring  a  law 
suit:" — ^Heldi  that  the  resolution  was  not 
illegal;  it  was  not  necessary  for  the  corpora- 
tion to  proceed  by  by-law  at  this  stage;  the 
resolution  did  not  delegate  to  the  local  board 
the  authority  to  acquire  property  for  the  muni- 
cipality, but  only  the  power  to  negotiate  for 
the  purchase,  after  which  the  council  could 
pass  the  necessary  by-law  for  the  purpose  of 
acquiring  title.  2.  It  is  provided  by  s.  28 
of  the  Public  Health  Act  that  "no  land  or 
building  to  be  used  for  the  purposes  of  this 
Act  shall  be  nearer  than  150  yards  to  an  in- 
habited dwelling:" — Held,  that  this  limita- 
tion applies  to  land  to  be  acquired  for  any  of 
the  purposes  of  the  Act  as  found  in  the  Re- 
vised matutes  of  1887  iind  1897.  3.  Held, 
also,  that  s.  28  is  a  provision  enacted  in  the 
public  interest  and  for  the  benefit  of  the  pub- 
lic generally,  and  therefore  where  there  is 
only  one  inhabited  dwelling  within  the  pre- 
scribed radius,  the  consent  of  the  owner  and 
occupier  of  that  dwelling  to  the  erection  of  a 
hospital  within  such  radius  is  not  a  legal 
answer  to  an  action  (by  one  who  can  shew 
special  damage)  to  restrain  the  corporation 
from  erecting  such  hospital.  4.  To  maintain 
the  action  the  plaintiff  must  himself  be  within 
the  150  yard  radius  or  must  shew  some  special 
pecuniary  or  proprietary  damage  or  some 
special  legal  injury.  Reed  v.  City  of  Ottawa, 
21  Occ.  N.  470. 

Hospital  for  Consumptives  —  Convic- 
tion— Statute — Grouping  of  Sections.} — Sec- 
tion 72  of  the  Public  Health  Act,  R.  S.  O. 
c.  248,  which  prohibits,  under  a  penalty,  the 
establishment,  without  the  consent  of  the 
municipality,  of  "  any  offensive  trade,  that  is 
to  say,  the  trade  of  blood  boiling,  or  bone 
boiling,  or  "  (setting  out  a  number  of  similar 
trades),  **or  any  other  noxious  or  offensive 
trade,  business,  or  manufacture,  or  such  as 
may  become  offensive/'  etc,  does  not  apply 
to  a-  house  or  hospital  for  consumptive  pa- 
tients, for  not  only  is  it  excluded  under  the 
doctrine  of  ejusdem  generis,  but  also  by  virtue 
of  the  legislative  grouping  of  the  sections  of 
the  Act,  s.  72  being  under  the  sub-division 
dealing  with  nuidances,  while  infectious  dis- 
eases and  hospitals  are  dealt  with  in  a  distinct 
sub-division,  commencing  with  s.  81.  A  con- 
viction, therefore,  for  carrying  on  such  house 
or  hospital  contrary  to  s.  72,  was  quashed. 
Regina  v.  Playter,  21  Occ.  N.  285,  1  O.  L.  R. 
360. 

Infections  Disease  —  Employment  of 
Physician  and  Nurse — Payment — Liability  of 
Municipality  —  Powers  of  Health  Officer  or 
Inspector,] — Section  67  of  the  Public  Health 
Act,  R.  S.  M.  1902  c.  138,  which  enables  the 
health  officer  to  act  by  removing  a  person 
afflicted  with  any  infectious  or  contagious  dis- 
ease to  a  separate  house  or  by  otherwise 
isolating  him,  **  and  by  providing  nurses  and 
other  assistance  and  necessities  for  him  at 
Li(<  own  cost  and  charge  or  the  cost  and  charge 
of  hie  parents  or  other  person  or  persons 
liable  for  his  support  if  able  to  pay  for  the 
same,  otherwise  at  the  cost  and  charge  of  the 
municipality,"  should  be  read  and  construed 
together  with  ss.  95,  101,  and  102  of  the  Act, 
and  bv  the  true  interpretation  of  all  these 
provisions,  persons  performing  services  as 
nurses  or  furnishing  necessities  at  the  request 
of  a  health  officer  for  a  smallpox  patient  are 


entitled  to  be  paid  at  once  by  the  munici- 
pality, without  proving  that  the  parents  or 
other  i>ersons  are  unable  to  pay  for  the  same. 
Under  s.  32  of  the  Act,  an  inspector  appointed 
by  the  government  has  the  same  powers  as  a 
health  officer,  and  may  exercise  such  powers 
without  having  first  suspended  or  superseded 
the  local  health  officer.  Although  the  Act  does 
not  distinctly  provide  for  the  employment  of 
a  physician,  yet  a  person  who  is  a  physician,  . 
and  is  Employed  to  act  both  as  doctor  and 
nurse  for  a  smallpox  patient,  may  recover  at 
least  for  his  services  as  nurse,  and  $15  per 
day  was  not  considered  excessive  for  the 
services  of  so  skilled  a  nurse  as  a  physician 
should  be,  considering  also  the  special  risk  he 
ran: — Quaere,  whether  the  employment  of  a 
physician  is  not  authorized  by  the  words 
"  providing  other  atoistance  and  necessities " 
in  s.  67.  Cameron  v.  Town  of  Dauphin,  24 
Occ.  N.  99,  14  Man.  L.  R.  573. 

Infections  Disease — Property  Destroyed 
to  Prevent  Spread — Compensation — Municipal 
Corporation,]— The  Public  Health  Act,  R.  S. 
N.  S.  c-  102,  s.  32,  provides  that  "all  neces- 
sary expenses  incurred  by  a  local  board  in 
suppressing  any  infectious  or  contagious  dis- 
ease, shall  be  a  charge  against  the  munici- 
pality." In  an  action  to  recover  the  value  of 
personal  property  destroyed,  as  alleged,  by 
direction  of  the  board  of  health,  during  an 
epidemic  of  smallpox,  for  the  purpose  of  pre- 
venting the  spread  of  the  disease: — Held, 
that,  in  the  absence  of  proof  of  proper  author- 
ity for  the  destruction  of  the  property,  neither 
the  board  nor  the  municipality  could  be  held 
liable.  Per  Weatherbe,  J.,  that,  assuming  the 
property  to  have  been  destroyed  by  order  of 
the  board,  there  was  no  provision  in  the  Act 
to  render  the  municipality  liable  to  make 
compensation  for  the  destruction  of  infected 
property  dangerous  to  the  public  health. 
Townshend,  J.,  dissented.  Petipas  v.  Muni- 
cipality of  Pic'tou,  36  N.  S.  Reps.  460. 

Infections  Disease  —  Quarantine  —  Ex- 
penses —  Liability  of  Municipality.]  —  One 
whose  house  Is  placed  in  quarantine  by  virtue 
of  by-laws  of  the  board  of  health  of  the  pro- 
vince of  Quebec,  is  obliged  to  pay  only  the 
ordinary  expenses  attending  the  infections 
disease;  and  the  extraordinary  expenses  im- 
posed by  law  to  prevent  the  spread  of  the  dis- 
ease, such  as  those  of  ca retaking  and  those  of 
a  like  nature,  are  to  be  paid  by  the  munici- 
pality. Corporation  of  South  Whitton  v. 
(}iroux,  Q.  R.  24  S.  C.  361. 

Iiocal  Board  of  Health — Ejppropriation 
of  Land  for  Hospital — Public  Park.] — Upon 
a  motion  to  restrain  a  municipal  corporation 
from  using  land  acquired  by  the  plaintiffs  un- 
der the  Public  Parks  Act  for  a  park  for  the 
purpose  of  erecting  thereon  a  contagious  dis- 
eases hospital :  —  Held,  that  the  actual  or 
virtual  expropriation  of  the  land  for  the  use 
of  a  hospital  in  perpetuity,  or  during  the 
existence  of  the  substantial  building  contracted 
for  by  the  defendants,  was  not  within  the 
powers  conferred  by  the  Public  Health  Act  on 
the  local  board  of  health ;  and  that  this  in- 
firmity was  not  overcome  by  the  sanction  of 
the  Provincial  Board  of  Health,  or  of  an 
order  in  council.  Ottawa  Board  of  Park 
Management  v.  City  of  Ottawa,  21  Occ.  N. 
378. 

Proseontion — Ratepayer — Disinfection  — 
'  Public  Health  Act.] — A  prosecution  for  the 
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infringement  of  by-laws  of  the  board  of  health 
can  be  broaght  by  any  ratepayer,  without  any 
authorization.  2.  A  private  disinfection  of 
infected  premises  by  the  proprietor  is  not 
sufficient  reason,  under  the  Public  Health  Act, 
for  refusing  to  allow  the  executive  officer  tu 
disinfect.  liousquet  v.  Uagnon.  Q.  K.  23  8. 
C.  35. 

Vaccination — Municipal  By-law  —  Un- 
reaiionablene98.\ — A  by-law  holding  the  man- 
ager or  head  of  a  business  establishment 
liable,  under  pain  of  fine  or  imprisonment, 
for  allowing  an  employee  to  frequent  any 
manufacturiug  or  business  establishment, 
without  furnishing  a  certificate  shewing  that 
he  has  been  vaccinated,  is  not  reasonable  but 
oppressive,  and  is  therefore  illegal.  Viiy  of 
Montreal  v.  (JaroH,  Q.  H.^JS  S.  C.  363. 
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PUBLIC  LANDS  ACT. 

See  DowEB. 


PUBLIC  LIBBABT. 

See  Municipal  Corporatio?:s. 


PUBLIC  HOBALS. 

Action  Involvinc  Indecent  Matter  — 

Striking  Out  Objectionable  Causes  of  Action 
— Judgment — Form  of — Dismissal  of  Action — 
Res  Judicata — Costs.]  —  On  the  trial  of  an 
action  containing  three  different  causes  of 
action,  one  of  which  was  an  action  for  moneys 
had  and  received,  another  for  damages  for 
assault  and  false  imprisonment,  and  a  thii*d 
for  damages  for  procuring  the  plaintiff  to 
enter  a  house  of  prostitution,  the  Judge,  after 
reading  the  plaintiff's  examination  for  dis- 
covery, came  to  the  conclusion  that  the  evi- 
dence disclosed  an  illegal  contract  under 
which  the  defendants  were  to  receive  a  part 
of  the  moneys  obtained  by  the  plaintiff  while 
engaged  in  prostitution,  and  that  the  action 
involved  the  taking  of  an  account  in  respect 
thereof,  and  was  of  an  Indecent  character  and 
unfit  to  be  dealt  with,  and  he  dismissed  it 
out  of  the  Court  of  his  own  motion ;  the 
formal  judgment '  stating  that  **  this  Court 
doth  of  its  own  motion  and  without  adjudi- 
cating as  between  the  plaintiff  and  defend- 
ants on  the  matters  in  dispute  between  them, 
order  that  this  action  be  dismissed  out  of 
this  Court,  with  costs :" — Held,  that  the  or- 
der dismissing  the  action  would  have  pre- 
cluded the  plaintiff  from  again  suing  in  re- 
spect of  any  of  the  causes  of  action  included 
in  the  statement  of  claim,  and  that  the  plain- 
tiff should  have  been  allowed  to  prove  her 
case  in  respect  to  those  causes  of  action 
against  which  there  was  no  objection ;  and 
that  the  respondent  who  supported  the  judg- 
ment on  appeal  must  pay  the  costs  of  the  ap* 
peal.  Guilbault  v.  Brothier,  24  Occ.  N.  342, 
10  B.  C.  R.  449. 
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Bonds,  1369. 

Bbidoes,  1372. 

Cabriage  of  Goods,  1372. 

constbuction  of  railway,  1375. 

Gbossings,  1377. 

Expropriation  of  Land,  1382. 

Fences,  1386. 

Injury  to  Persons,  1388. 

Injury  to  Property,  13%. 

Lands,  1397. 

Lease  of  Railway,  1300. 

Passengers,  1399. 

Service  of  Process.  1404. 

Other  Cases,  1404. 


I.  Bonds. 

BoAcUiolders — Right  to  Vole  at  Annual 
General  Meeting  of  Company  —  Interest  in 
Arrear — Scope  of  Right  as  to  Future  Meet- 
ings —  'Number  of  Votes  —  Value  of  Bonds 
Compared  with  Shares — Construction  of  Sta- 
tutes,]— The  right  of  bondholders  of  a  railway 
oompany  to  vote  exists,  under  s.  15  of  the 
Act  36  V.  c.  73,  and  it  may  be  exercised 
at  any  time  when  interest  is  in  arrear.  It 
could  not  have  been  intended  that  it  should 
be  restricted  to  the  one  general  annual  meet- 
ing next  after  the  interest  fell  into  arrear,  and 
that  it  was  not  to  be  exercised  at  another 
meeting  although  the  arrear  continued.  The 
language  does  not  drive  one  to  that  conclu- 
sion, and,  in  view  of  the  end  manifestly 
aimed  at,  that  construction  should  be  adopted 
which  will  secure  to  the  bondholders  a  voice 
in  the  aJffairs  of  the  company  as  long  as  their 
interest  is  in  arrear.  The  language  of  s.  15, 
"  all  holders  of  bonds  shall  have  and  possess 
the  same  rights  and  privileges  and  qualifica- 
tions for  directors  and  for  voting  as  are 
attached  to  shareholders,"  was  very  com- 
prehensive. It  implies  equality  with  the 
shareholders  in  every  respect  as  regards  direc- 
tors and  voting.  It  did  not  deal  with  their 
rights,  privileges,  atid  qualifications  as  be- 
tween the  bondholders  themselves,  but  as  be- 
tween them  and  the  shareholders.  And  as 
against  the  latter  the  bondholders  are  given 
the  same  rights,  privileges,  and  qualifications 
for  directors  and  voting.  The  only  just  way 
of  effecting  this  is  by  giving  to  each  holder  of 
a  bond  one  vote  for  each  portion  equivalent 
to  the  amount  of  one  share.  Thus  each  share 
being  for  $100,  each  holder  of  a  bond  fot 
$1,000  should  be  upon  an  equal  footing  with 
the  holder  of  10  shares.  Osier  andi  Maclaren, 
JJ.A.,  agreed  in  the  result,  except  that  they 
were  of  opinion  that  the  bondholders'  right 


of  voiing  was  confined  to  one  vote  on  each 
bond.  WeddeU  v.  Ritchie,  5  O.  W.  li.  733,  10 
O.  L.  R.  5. 

Collateral  Seonrity — Injury — Judgment 
— Reference.  Knickerbocker  Trust  Co.  of 
Xew  York  v.  BrockvUle,  Westport,  and  SauU 
i^te,  Marie  R.  W.  Co.,  1  O.  W.  R.  311. 

Holder  of  Attached  Coupons  —  Condi- 
tions—  Action — Trustee  for  Bondholders  — 
Parties,] — A  holder  of  coupons  is  bound  by 
the  conditions  appearing  upon  the  bonds  to 
which  the  coupons  were  attached  as  to  the 
amount  payable  and  the  manner  of  recovery 
thereof;  he  is  therefore  in  the  same  position 
as  the  holder  of  the  bonds  before  the  coupons 
were  attached,  and  is,  like  him,  in  the  present 
case,  subject  to  the  condition  in  the  mort- 
gage which  gives  the  trustee  thereunder  the 
sole  right  to  recover  payment  of  principal  and 
interest.  So  any  action  for  the  recovery  of 
principal  or  interest  must  be  brought  in  the 
name  of  the  trustee,  and  when  a  statute  has 
been  passed  to  ratify  the  contract  between 
the  company  and  the  trustee,  an  action,  in 
the  name  of  the  holder  of  such  coupons,  not- 
withstanding that  they  are  made  payable  to 
bearer,  is  wrongly  framed  and  will  be  dis- 
missed. Levis  County  R.  W.  Co.  v.  Fontaine, 
Q.   R.   13   K.   B.   523. 

Morts^se — Foreclosure — Receivers.]  — A 
railway  company  issued  bonds  secured  by 
mortgage,  of  the  company's  property.  In  a 
suit  by  the  mortgagee  for  foreclosure,  receivers 
and  managers  of  the  property  and  business 
of  the  company  were  appointed,  with  liberty 
to  operate  the  railway  and  to  maintain  the 
road  and  property  in  good  and  sufiicient  re- 
pair, either  by  credit  or  by  cash  out  of  the 
earnings  of  the  road.  Repairs  being  necessary, 
and  the  earnings  being  InsufiQcient,  the  re- 
ceivers were  empowered  to  issue  receivers' 
certificates,  made  a  first  charge  on  the  com- 
pany's property,  and  on  the  moneys  to  be 
realized  from  the  sale  of  the  company's  prop- 
erty, in  priority  to  the  bondholders.  Sage  v. 
SJiore  Line  R.  W.  Co.,  22  Occ.  N.  38,  2  X. 
B.  Eq.  Reps.  321. 

Reoital  —  Consideration — Bonus — Condi- 
tions.]— A  railway  company  had  power  to  re- 
ceive and  take  grants  and  donations  of  land 
and  other  property  made  to  it  to  aid  in  the 
construction  and  maintenance  of  the  railway, 
and  any  municipality  was  authorized  to  pay 
by  way  of  bonus  or  donation  any  portion  of 
the  preliminary  expense  of  the  railway,  or 
to  grant  to  the  railway  company  sums  of 
money  or  debentures  by  way  of  bonus  ot 
donation  to  aid  in  the  construction  or  equip- 
ment of  the  railway.  The  railway  company, 
in  consideration  of  a  bonus  by  a  municipality, 
agreed  to  keep  for  all  time  its  head  oflice 
and  machine  shops  in  the  municipality: — 
Held,  that  the  recital  of  the  agreement  in  a 
bond  signed  by  the  railway  company 
amounted  to  a  covenant  on  their  part  to 
observe  its  terms,  but  that  such  an  agreement 
was  not  justified  by  the  statutory  provisions 
and  was  not  enforceable.  Judgment  in  32  O. 
R.  99,  20  Occ.  N.  379.  reversed.  Town  of 
Whitby  V.  Grand  Trunk  R.  W.  Co.,  21  Occ. 
N.  226,  1  O.  L.  R.  480. 

Sale    of    Railway    by    Mortgasee  — 

Interest — Arrears — Foreclosure  —  Limitation 
of  Actions — Jurisdiction  of  Court — Dominion 
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Railway  —  4fj  V,  c.  2.J.  m.  JJ^IG  (/>.)  — 
Dominion  Raiiicap  Act,  16SS,} — Bonds  con- 
tained a  covenant  to  pay  half-yearly  instal- 
ments of  interest,  evidenced  by  attached 
(■ouiK>U8,  and  payment  of  principal  and  in- 
terest secured  by  a  mortgage  of  the  under- 
takingy  which  also  contained  a  covenant  to 
pay,  under  seal  issued  by  a  railway  company 
incorporated  in  1873  by  an  Ontario  statute, 
whose  railway  was  declared  by  a  Dominion 
statute  in  1884  to  be  a  work  for  the  general 
advantage  of  Canada  (thereupon  becoming 
subject  to  the  legislation  of  the  I>ominion)  : — 
Held,  in  foreclosure  proceedings  upon  this 
mortgage,  by  the  trustees  for  bondholders, 
that  the  interest  being  a  specialty  debt,  and 
the  mortgaged  undertaking  consisting  in  part 
of  realty  and  in  part  of  personalty  not  sub- 
ject to  division,  the  holders  of  coupons, 
whether  attached  to  the  bonds  or  detached 
therefrom,  were  entitled  to  rank  for  all  instal- 
ments which  had  fallen  due  within  twenty 
years,  and  not  merely  for  those  which  had 
fallen  due  within  six  years.  Judgment  of 
Boyd.  C,  6  O.  L.  R.  534,  24  Occ  N.  14, 
2  U.  W.  R.  259,  1H(5,  affirmed :— Held,  also, 
that,  even  if  the  case  were  dealt  with 
upon  the  footing  of  the  mortgage  being 
one  of  reality  only,  there  was  the  right 
to  rank,  for  there  were  no  subsequent  in- 
cumbrancers, and  there  had  been  shortly 
before  the  action  a  valid  acknowledgment 
by  the  railway  company  of  liability  for 
all  the  interest  in  question.  Judgment  in  24 
Occ.  N.  392,  8  O.  L.  R.  604,  3  O.  W.  R.  910, 
4  O.  W.  R.  357,  affirmed  :<— Held,  also,  that 
the  railway  could  be  sold  by  virtue  of  the 
provisions  contained  in  4(5  V.  c.  24,  as.  14, 
15  and  16  (D.),  re-enacted  by  the  Dominion 
Railway  Act,  1888  (51  V.  c.  29).  Central 
Ontario  R.  W,  Co.  v.  Trustn  and  Guarantee 
Company,   [1905]    A.  C.  576. 

Second  Issue  'wltl&oiit  PaTment  of 
First  —  Conventional  Hypothec  —  Specific 
I'erformance — Judgment,]  —  Where  a  valid 
issue  of  bonds  has  been  made  by  a  railway 
company  under  the  provisions  of  the  Quebec 
Railway  Act,  which  at  the  time  of  their  issue 
governed  the  company  defendant, — the  validity 
of  the  bonds  so  issued  not  being  affected  by 
the  bringing  of  the  company  under  the  legis- 
lative control  of  the  Parliament  of  Canada 
and  the  Railway  Act  of  Canada  by  57  &  58 
^'.  c.  84, — the  company  cannot,  in  view  of 
the  provisions  of  s.  93,  8.-8.  4,  of  the  Act 
above-mentioned,  exercise  again  the  bond- 
issuing  power,  unless  the  bonds  first  issued 
have  been  withdrawn  and  paid,  or  duly  can- 
celled. 2.  The  obligation  to  grant  a  conven- 
tional hypothec  constitutes  an  obligation  to 
do  an  act  (execution  of  an  authentic  instru- 
ment) which  can  only  be  performed  by  the 
debtor  himself  or  some  person  authorized  by 
him,  and  whereof  the  (.^ourt  has  no  means  of 
compelling  specific  performance,  and  the  law 
nowhere  authorizes  the  substitution  by  the 
Court  of  its  own  judgment  for  the  authentic 
act  executed  by  the  debtor  personally,  or  his 
authorized  agent,  which  Is  essential  to  the 
creation  and  existence  of  a  conventional 
hypothec.  3.  The  only  hypothec  which  can 
result  from  the  judgment  of  a  Court  is  the 
judicial  hypothec,  which  results  from  such 
judgments  only  as  contain  a  condemnation 
to  pay  a  specific  sum  of  money.  4.  An  order 
to  execute  a  conventional  hypothec,  unaccom- 
panied by  any  alternative  condemnation. — no 
alternative  condemnation  being  asked  in  the 
event  of  failure  to  obey  the  order — would  con- 
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stitute  a  judgment  not  susceptible  of  execu- 
tion, in  contravention  of  art.  541,  C.  C.  P.  5. 
Where  the  plaintiff  asks  that  a  property  be 
declared  hypothecated,  but  does  not  indicate  or 
sufficiently  describe  the  property,  either  in  the 
allegations  or  conclusions  of  his  declaration, 
the  0>urt  cannot  take  upon  itself  to  ascertain 
and  determine  what  specific  property  should 
be  declared  hypothecated.  Connolly  v.  Mon- 
treal Park  and  Island  R.  W,  Co.,  Q.  R.  22  S. 
C.  322. 


XL  Bbidoes. 

Contribution  to  Cost  and  Malnten- 
anoe — Liability  of  company — Construction  of 
contract  with  city  corporation — Exemption  or 
indemnity.  City  of  Toronto  v.  Orand  Trunk 
/e.  W.  Co,,  4  O.  W.  R.  304,  6  O.  W.  R.  632. 


DiTorsioa  of  Stream  —  Suhatituted 
Bridge — Liability  to  Repair,] — ^An  appeal  by 
the  plaintiffiB  from  the  judgment  of  Street,  J., 
32  O.  R.  154,  was  dismissed  with  costs,  the 
Court  agreeing  with  the  reasons  for  judgment 
in  the  C^urt  below.  Town  of  Peterborough  v. 
Grand  Trunk  R,  W,  Co.,  21  Occ.  N.  110,  1  O, 
L.  R.  144. 

Orefrhead  Bridce  —  Headway  Spitce  — 
Brakesman  Killed — <lontributory  NegligenoeA 
— Upon  the  proper  construction  of  a.  192  of 
the  Dominion  Railway  Act,  1888,  a  railway 
company,  whether  the  owners  or  not  of  a 
bridge  under  which  tiieir  freight  cars  pass, 
are  prohibited  from  using  higher  freight  cars 
than  such  as  admit  of  an  open  and  clear 
headway  of  7  feet  between  the  top  of  such 
cars  and  the  bottom  of  the  lower  beams  of  any 
bridge  which  is  over  the  railway.  McLiau<^iu 
V.  Grand  Trunk  R.  W.  Co.,  12  O.  R.  418,  and 
Gibson  v.  Midland  R.  W.  Co^  2  O.  R.  658, 
distinguished.  Contributory  negligence  may 
be  a  defence  even  to  an  action  founded 
on  a  breach  of  a  statutory  duty.  A  brakes- 
man standing  on  top  of  a  car  passing  under  a 
bridge  was  killed  by  striking  the  bridge: — 
Held,  that,  as  the  evidence  shewed  that  he  was 
standing  where  he  was  contrary  to  the  rules 
of  the  company  and  warning  received,  he  was 
guilty  of  contributory  negligence,  and  the  de- 
fendants were  not  liable,  although  it  was  also 
shewn  that  there  was  not  a  clear  headway 
space  of  7  feet  between  the  top  of  the  car 
and  the  bottom  of  the  lower  beams  of  the 
bridge,  as  provided  for  by  s.  192  of  the  Rail- 
way Act,  51  V.  c.  29  (D.)  Deyo  v.  Kings- 
ton and  Pembroke  R.  W.  Co,,  24  Occ,  N.  393, 
8  O.  L.  R.  588,  4  O.  W.  R.  182. 

Protection  of  Pnblie  —  Order  of  Rail- 
way Committee  of  Privy  Council — Jurisdic- 
tion —  Action  —  Injunction  —  Declaration  - — 
Existence  of  highway — Harbour — ^Water  lots 
— Jus  publicum — Statutes  —  Crown  patents — 
■  Contracts — Municipal  con>oration — ^Diversion 
;  of  highway  —  Expropriation— ^Compensation — 
Navigable  waters — Order  in  council — ^Time  for 
commencement  and  completion  of  work  • — 
Variation  of  order  without  appeal — Suspen- 
sion of  judgment.  Grand  Trunk  R,  W,  Co, 
V.  City  of  Toronto,  Camidian  Pacific  R,  W, 
Co.  V.  City  of  Toronto,  6  O.  W.  R.  852. 


III.  Carriage  of  Goods. 

Animals — Nuisance  —  Proper  Exercise  of 
Powers — Negligence.] — Held,  that  the  Grand 
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Trunk  Railway  Company  of  Canada  are 
authorized  by  law  to  carry  on  the  business  of 
carrying  cattle  and  h'ogs,  and  they  are  not 
liable  if,  in  the  proper  exercise  of  their 
powers,  and  without  negligence,  they  create  a 
nuisance.  Truman  v.  London  and  Brighton 
R.  W.  Co.,  11  App.  Cas.  45,  followed.  Ben- 
nett V.  Grand  Trunk  R.  W,  Co.,  21  Occ.  N. 
504.  2  O.  L.  R.  425. 

Axrival  at  Destination — Destruction  by 
fire  in  warehouse — Liability  of  railway  com- 
pany— Conditions  of  shipping  bill.  Chandler 
and  Masaey  Co,  v.  Grand  Trunk  R.  W,  Co,f 
2  O.  W.  R.  286,  407,  427,  1044. 

Bill  of  Iiading — Delay  of  Trains — Condi- 
tion as  to,] — When  a  shipper  signs  conditions 
inserted  in  a  bill  of  lading,  he  is  bound  by 
these  conditions.  In  this  case  the  plaintiffs 
having  subscribed  to  the  condition  that  the  de- 
fendant company  would  not  be  responsible  for 
delay  of  trains,  and  the  train  by  which  the 
animals  should  have  been  shipp^  being  two 
hours  late,  thus  causing  damage  to  the  shipper, 
the  latter  could  not  recover.  If  the  animals 
are  abandoned  to  the  company  for  what  they 
will  bring  at  a  sale,  the  latter  have  a  right 
to  the  return  of  tbe  bill  of  lading  before 
paying  over  the  proceeds.  Lafontaine  v. 
Grand  Trunk  R.  W,  Co.,  Q.  R.  26  S.  C.  455. 

Claim  for  Non-DeliTory  —  Special  In- 
structions— Acceptance  hy  Consignees — Ware- 
housemen— Negligence — Amendment.]  —  The 
plaintiffs  for  some  time  prior  to  and  after 
1897,  had  sold  iron  to  a  rolling  mills  company 
at  Sunnyside.  The  defendants  had  no  station 
at  Sunnyside,  the  nearest  being  at  Swansea, 
a  mile  further  west,  but  tbe  rolling  mills  com- 
pany had  a  siding  capable  of  holding  three 
or  four  cars.  In  1897  the  plaintiffs  in- 
structed the  defendants  to  deliver  all  cars 
addressed  to  their  order  at  Swansea  or  Sunny- 
side to  the  rolling  mills  company,  and  in 
October,  1899,  they  had  a  contract  to  sell 
certain  quantities  of  different  kinds  of  iron 
to  the  company,  and  shipped  to  them  at 
various  times  up  to  the  2nd  Januaiy,  1900, 
five  cars,  one  addressed  to  the  company  and 
the  others  to  themselves,  at  Sunnyside,  which 
the  company  refused  to  receive : — Held,  affirm- 
ing the  judgment  of  the  Court  of  Appeal,  22 
Oos.  N.  176|  that  the  rolling  mills  company 
were  consignees  of  all  the  cars,  and  that  they 
had  the  right  to  reject  them  at  Swanesa  if 
not  according  to  contract.  Having  exercised 
such  right,  the  defendants  were  not  liable  as 
carriers,  the  transitus  having  come  to  an  end 
at  Swansea  by  refusal  of  the  company  to  re- 
ceive the  iron.  The  Court  of  Appeal,  while 
relieving  the  defendants  from  liability  as 
carriers,  held  them  liable  as  warehousemen, 
and  ordered  a  reference  to  ascertain  the  dam- 
ages on  that  head : — Held,  reversing  the  deci- 
sion, Mills,  J.,  dissenting,  that,  as  the  action 
was  not  brought  against  the  defendants  as 
warehousemen,  and  as  they  could  only  be 
liable  as  such  for  gross  negligence,  and  the 
question  of  negligence  had  never  been  raised 
nor  tried,  the  action  would  be  dismissed  in 
toto,  with  reservation  of  the  right  of  the 
plaintiffs  to  bring  a  further  action  should 
they  see  fit  Frankel  v.  Grand  Trunk  R.  W. 
Co.,  23  Occ.  N.  184,  33  S.  C.  R.  115,  1  O. 
W.  R.  254^  339,  396. 

Delay  in  DeliTory  —  Perishable  goods — 
Damage  to  goods— Connecting  line— ('ontract 
—  AlMtence  of  privity  —  Departure  from  cus- 


tomary route — -Evidence — New  trial.  Corby 
y.  Grand  Trunk  R.  W.  Co.,  6  O.  W.  R.  81, 
402. 

Delivery  to  WrouK  Person — Liahility.] 
— The  plaintiff  consigned  to  the  defendants 
certain  goods  addressed  to  the  "  I.  C.  Com- 
pany "  simply.  He  knew  that  the  company 
had  not  yet  been  incor];)orated ;  he  also  knew 
that  the  defendants'  practice  was  never  to 
deliver  goods  consigned  "  to  order ''  without 
the  production  and  indorsement  of  the  ship- 
ping bill,  but  that  when  not  consigned  **  to 
order  "  they  did  sometimes  deliver  the  gQpds 
without  the  production  of  the  shipping  bill. 
The  defendants  did  deliver  the  goods  to  a 
person  carrying  on  business  under  the  name 
of  the  I.  C.  Company,  and  at  the  ostensible 
office  of  the  company : — Held,  that  the  plain- 
tiff was  most  to  blame  for  such  delivery,  and 
that  the  defendants  were  not  liable  by  reason 
of  their  having  delivered  the  goods  without 
first  requiring  the  production  of  the  shipping 
bills.  There  is  no  law  here  requiring  carriers 
to  take  up  the  shipping  bills  before  the  deli- 
very of  goods.  Conley  v.  Canadian  Pacific 
R.  W,  Co.,  20  Occ.  N.  45a  32  O.  R.  258. 
Affirmed  on  ground  of  ratification,  1  O.  L. 
R.  345. 

IdaMlity  for  "Loum — Dog — Common  Car- 
riers.l — The  defendants  are,  by  the  Railway 
Aict,  51  V.  c.  29  (D.),  common  carriers  of 
animals  of  all  kinds;  and  in  this  case  were 
held  liable  for  the  lops  of  a  dog  which  was 
received  by  them  for  carriage  by  their  rail- 
way and  was  not  delivered  to  the  plaintiff  in 
accordance  with  the  contract  made  with  him. 
Distinction  between  the  English  and  Canadian 
Railway  Acts  i>ointed  out.  McCormack  v. 
Grand  Trunk  R.  W.  Co.,  24  Occ.  N.  13,  6  O. 
L.  R.  577,  2  O.  W.  R.  1063. 

liialiility  for  liOM — Place  of  delivery — 
Connecting  lines.  Parker  v.  Grand  Trunk  R. 
W,  Co.,  3  O.  W.  R.  651. 

Iioee — Negligence — Bill  of  Lading— Condi- 
tion Exempting  from  Liahility  —  Weight  of 
Grain — Certificate  of  Weighmaster — Weights 
and  Measures  Act  —  Indorsement  of  Bui  — 
Action  for  Loss.] — When  it  clearly  appears 
that  the  loss  of  goods  shipped  by  railway 
must  have  been  caused  by  the  negligence  or 
omission  of  the  railway  company  or  their  ser- 
vants, the  company  are  precluded  by  s.-s.  3  of 
s.  246  of  the  Railway  Act.  1888.  from  rely- 
ing on  a  condition  of  the  bill  of  lading  exempt- 
ing them  from  liability  for  any  deficiency  in 
weight  or  measurement.  McMillan  v.  Grand 
Trunk  R.  W.  Co^  16  S.  C.  R.  543,  followed. 
The  certificate  of  a  weighmaster  under  s.  9 
of  the  Manitoba  Grain  Act,  1900,  being  only 
prima  facie  evidence  of  the  weight  of  grain  in 
a  car,  may  be  rebutted.  The  indorsement  of. 
a  bill  of  lading  to  a  bank  for  collection, 
though  it  passes  the  property  in  the  goods, 
does  not  prevent  the  shipper  from  bringing 
an  action  in  respect  of  the  loss  of  the  goods, 
if  he  still  has  an  interest  in  them.  Section 
21  of  the  Weights  and  Measures  Act,  R.  S. 
C.  c.  104,  does  not  apply  to  a  contract  for 
carrying  wheat  by  the  carload,  although  the 
number  of  bushels  in  the  car  had  been  ascer- 
tained by  bag  measurement.  Ferris  v.  Cana- 
dian Northern  R.  W.  Co.,  15  Man.  Jj.  R. 
134.  1  W.  L.  R.  177. 

I<oes  by  Fire  —  Negligence  —  Jusi  and 
Rrasovahlc  Condition — Notice.]   —  Although 
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the  statute  law  of  Cauada  prevents  a  railway 
company  from  relieving  itself  from  liability 
for  damage  caused  by  fire  arising  from  any 
negligence  or  omission  of  it  or  its  servants, 
still  such  a  condition,  when  the  damage  arises 
otherwise  than  from  any  negligence  or  omis- 
sion of  the  company  or  its  servants^  is  valid, 
and  there  is  no  law  in  Canada  requiring  that 
such  a  condition  shall  be  just  and  reasonable. 
The  goods  arrived  on  the  21st  April ;  notice 
of  their  arrival  was  given  to  the  owner  on 
the  same  day.  and  they  were  destroyed  on  the 
26tb: — Held,  on  the  evidence,  that  the  notice 
was  sufficiept,  and  that  the  owner  had  a 
reasonable  time  within  which  to  remove  them, 
and  not  having  done  so,  the  defendants  were 
not  liable.  McMorrin  v.  Canadian  Pacific  R, 
W,  Co.,  21  Occ.  N.  292,  1  O.  L.  R.  oOl. 

MisdellTery — New  contract  —  Breach  — 
Negligence.  Armstrofig  v.  Michigan  Central 
R.  W.  Co,,  1  O.  W.  R.  714. 

Shipping  Bill — Bill  of  Lading — Condi- 
tion Requiring  Insurance  —  Breach  of — Los8 
of  Goods  —  Negligence.] — Under  s.  246  of  the 
Dominion  Railway  Act,  a  railway  company 
is  precluded  from  setting  up  a  condition  in- 
dorsed on  a  bill  of  lading  relieving  the  com- 
pany from  liability  for  damage  sustained  to 
goods  whilst  in  transit,  where  damage  is  occa- 
sioned through  negligence.  Consignors,  by 
their  own  shipping  bill,  agreed  to  insure  the 
goods  to  be  shipped,  the  railway  company  be- 
ing thereby  subrogated  to  consignors'  rights 
in  case  of  loss,  and  a  condition  of  a  bill  of 
lading  given  by  the  railway  company  on  the 
shipment  of  goods,  required  the  consignors 
to  effect  an  insurance  thereon,  which  in  case 
of  loss  or  damage,  the  company  were  to  have 
the  benefit  of: — Held,  affirming  the  judgment 
of  Meredith,  J^  5  O.  L.  R.  742,  23  Occ.  N. 
226,  2  O.  W.  R.  328,  472,  that  the  contract 
being  one  for  exemption  from  total  liability, 
even  where,  as  here,  the  damage  to  the  goods 
was  occasioned  by  negligence,  the  defendants 
were  precluded,  under  the  above  section,  from 
setting  up  the  breach  of  such  condition  a& 
aforesaid  as  a  ground  of  relief  from  liability. 
Vogel  V.  Grand  Trunk  R.  W.  Co.,  11  S.  C.  R. 
612,  followed.  Robertson  v.  Grand  Trunk  R. 
W.  Co.,  24  S.  C.  R.  611,  distinguished.  8t. 
Mary^s  Creamery  Co.  v.  Grand  Trunk  R.  W. 
Co.,  24  Occ.  N.  332,  8  O.  L.  R.  1,  3  O.  W. 
R.  472. 

Speoial  Contract  Limiting:  Liability 

— Approval  of  form  of  contract  by  Board  of 
Railway  Commissioners  on  same  day  as  con- 
tract made — Judicial  proceeding — ^Fraction  of 
day.  Buskey  v.  Canadian  Pacific  /?,  W.  Co., 
6  O.  W.  R.  698,  11  O.  L.  R.  1. 


IV.  Construction  of  Railway. 

Injunction — Interested  Party  —  Public 
Corporations — Franchises — Lapse  of  Powers 
— "  Railway  '*  or  **  Tramway  "  —  Agreement 
as  to  Local  Territory — Invalidity  —  Public 
Policy  —  Work  for  General  Advantage  of 
Canada."] — An  agreement  by  a  corporation  to 
abstain  from  exercising  franchises  granted  for 
the  promotion  of  the  convenience  of  the  public 
is  invalid  as  being  contrary  to  public  policy, 
nnd  cannot  be  enforced  by  the  Courts.  Per 
Sedgewick  and  Killam,  JJ.  A  company  hav- 
ing power  to  construct  a  railway  within  the 
limits  of  a  municipality  has  not'  such  an  in- 


terest in  the  municipal  highways  as  would  en- 
title it  to  an  injunction  prohibiting  another 
railway  company  from  constructing  a  tram- 
way upon  such  highways  with  the  permission 
of  the  municipality  under  the  provisions  ol 
art.  479  of  the  Quebec  Municipal  Code.  The 
municipality  has  power,  under  the  provisioDs 
ol  the  Municipal  Code,  to  authorize  the  con- 
struction of  a  tramway  by  an  existing  cor- 
lK>ration,  notwithstanding  that  such  corpora- 
tion has  allowed  its  powers  as  to  the  constrac- 
tion  of  new  lines  to  lapse  by  non-user  within 
the  time  limited  in  its  charter.  Per  Gironard 
fand  t>avie8,  JJ.  A  railway  company  which 
has  allowed  its  powers  as  to  construction  to 
lapse  by  non-user  within  the  time  limited  in 
its  charter,  and  which  does  not  own  a  railway 
line  within  the  limits  of  a  municipality  where 
such  powers  were  granted,  has  no  interest 
sufficient  to  maintain  an  injunction  prohibit- 
ing the  construction  therein  of  another  rail- 
way or  tramway.  Where  a  company  subject 
to  the  Dominion  Railway  Act,  with  power 
to  construct  railways  and  tramways,  has  al- 
lowed its  power  as  to  the  construction  of  new 
lines  to  lapse  by  non-user  within  the  time 
limited,  it  is  not  competent  for  it  to  enter 
into  an  agreement  with  a  municipality  for  the 
construction  of  a  tramway  within  the  munici- 
pal limits  under  the  provisions  of  art.  479 
of  the  Quebec  Municipal  Code.  Montreal 
Park  and  Island  R.  W.  Co.  v.  Chateauguap 
and  Northern  R.  W.  Co.,  24  Occ  N.  302,  35 
S.  C.  R.  48. 

RecoiTer — Authority  to  Construct  Por- 
tion of  Line.} — The  Court  will  not  grant  to 
the  receiver  and  manager  of  a  railway, 
authority  to  proceed  with  the  construction  of 
a  small  portion  of  the  incomplete  part  of  the 
'  line  of  the  railway,  where  it  is  questionable 
whether  such  construction  will  be  of  any  real 
benefit  to  the  undertaking,  and  in  the  face  of 
the  opposition  of  bondholders  whose  interei^t 
is  largely  in  excess  of  those  desiring  it,  and 
in  the  face  of  a  judgment  directing  a  sale 
of  the  road.  Ritchie  v.  Central  Ontario  R. 
W.  Co.,  24  Occ.  N.  340,  7  O.  L.  R.  727,  3 
O.  W.  R.  009. 

Time  for  Construction — Interpretation 
of  Statutes — Lapse  of  Powers — Rival  Company 
— Forfeiture — Waiver  —  Contract  —  Piiblie 
Policy.] — ^Where  a  time  limit  for  the  com- 
pletion of  a  work  is  enacted  by  a  section  of  a 
statute,  and  by  an  amending  Act  the  term 
of  years  prescribed  for  the  completion  of  the 
work  is  extended,  by  a  section  which  expressJy 
replaces  the  section  of  the  original  Act,  the 
term  fixed  by  the  substituted  section  runs 
from  the  coming  into  force  of  the  original 
Act,  and  not  of  the  amending  Act.  2.  The 
lapse  of  a  railway  company's  construction 
powers  does  not  divest  it  of  interest  to  pre- 
vent similar  constniction  by  a  rival  company, 
if  it  had  once  utilized  its  own  powers  of 
construction  and  still  remained  in  the  use  of 
this  constructed  work  or  any  part  of  it.  3- 
Forfeiture  of  franchise  powers  by  a  railway 
company,  for  non-completion  within  the  time 
prescribed,  is  a  prerogative  of  the  Crown, 
which  may  be  waived,  and  so  long  as  it 
has  not  been  enforced,  it  cannot  be  invoked 
by  any  individual  or  other  company  similarly 
incorporated.  4.  A  railway  which  has  been 
declared  by  n  Dominion  statute  to  be  a  work 
for  the  general  advantage  of  Canada,  is  sab- 
jeot  to  8.  SJ)  of  the  Railway  Act  of  Oaaada, 
and  if  not  finished  and  put  in  operation  with- 
in 7  years  from  the  passing  of  the  Act  giving 
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it  construction  powers,  the  powers  cease  and 
are  null  and  void  as  respects  the  uncompleted 
portion  of  the  line.  5.  The  above  section 
applies  to  tramways  as  well  as  to  railways. 
6.  A  contract  between  two  railway  companies, 
by  which  they  mutually  i^idertake  not  to 
construct  lines  on  each  'other's  territory,  is 
not  invalid  as  being  contrary  to  public 
policy.  Montreal  Parte  and  lalamd  R.  IV.  (Jo. 
V.  Ctiateauguay  and  Northern  R.  W.  Co,,  Q. 
R.  13  K.  B.  256. 


y.  Cbossinqs. 

Absence  of  Proteotion  —  Negligence.] 
— Where  the  railway  traffic  at  the  crossing 
of  a  highway  was  very  great,  and  there  was 
no  gate,  guardian,  lamp,  or  other  protection 
for  the  public,  although  the  railway  company 
bad  been  notified  of  the  dangerous  condition 
of  the  crossing,  the  company  was  held  respon- 
sible, under  s.  288  of  the  Railway  Act  of  Can- 
ada, for  a  collision  of  an  engine  with  a 
vehicle  crossing  the  track,  which  caused  the 
death  of  the  plaintiff's  son,  and  which  oc- 
curred without  any  fault  on  his  part. 
Girouard  v.  Canadian  Pacific  R.  H'.  Co.,  Q. 
n.  19  S.  C.  529. 

Approaches  —  Repair,] — Where  a  rail- 
way severs  a  farm  and  the  company  have  con- 
structed a  farm  crossing,  no  duty  is  cast  upon 
them,  in  the  absence  of  an  express  agreement, 
to  keep  in  repair  the  approaches  thereto  with- 
in the  farm.  Palmer  v.  Michigan  Central  R. 
W.  Co,,  23  Occ  N.  265,  6  O.  L.  R.  90.     • 

Compensation  to  Mnnielpality — Ter- 
minus "«f  or  near"  Point  Named.] — Author- 
ity to  a  company  to  build  a  railway  empow- 
ers them  to  cross  every  highway  between  the 
termini  without  permission  of  the  municipal 
authorities  being  necessary  and  without  lia- 
bility to  compensate  the  municipalities  for 
the  portions  of  the  highways  taken  for  the 
road.  A  charter  authorized  the  construction 
of  a  railway  from  Vaudreuil  to  a  point  at  or 
near  Ottawa,  passing  through  the  counties  of 
Vaudreuil,  Prescott,  and  Russell : — Held,  that, 
if  it  were  necessary,  the  railway  could  pass 
through  Carleton  county,  though  It  was  not 
named: — Held,  also,  that  in  this  Act  the 
words  "  at  or  near  the  city  of  Ottawa " 
meant  "  in  or  near "  said  city.  Judgment 
of  the  Court  of  Appeal,  4  O.  L.  R.  56,  22 
Occ.  N.  224,  affirming  the  judgment  at  the 
trial,  2  O.  L.  R.  336,  affirmed.  Montreal 
and  Ottatoa  R,  W,  Co.  v.  City  of  Ottawa, 
Canada  Atlantic  R,  W.  Co,  v.  City  of  Ottawa, 
23  Occ.  N.  209,  33  S.  C.  R.  376. 


Dangerous  Crossing — Failure  to  Give 
\\'aming — Negligence  —  Contributory  Negli- 
gence,]— A  siding  of  the  defendants'  line  of 
railway,  which  was  not  used  by  the  defend- 
ants more  than  two  or  three  times  a  week, 
crossed  a  narrow  arched-in  lane  or  alleyway, 
held  on  the  evidence  to  be  a  highway,  very 
close  to  the  face  of  the  w^alls.  The  plain- 
tiffs servant  had  driven  the  plaintifTs  horse 
and  waggon  across  the  siding  and  through  the 
alleyway  to  a  warehouse  close  by,  there  being 
no  engine  or  cars  on  the  siding.  The  waggon 
was  within  a  short  time  loaded  with  boxes, 
and  the  plaintiflTs  servant  then  returned 
through  the  alleyway,  the  servant  walking  be- 
!4i(9<»  the  waggon  in  order  to  steady  the  load. 
D— 44 


Just  as  the  horse  came  out  of  the  alleywTiy 
it  was  struck  by  a  passing  engine  and  severely 
injured.  The  whistle  of  the  engine  had  not 
been  sounded,  nor  the  bell  rung.  The  plain- 
tiff's servant  did  not  stop  the  horse  at  the 
mouth  of  the  alleyway  or  look  or  listen  for 
trains: — Held,  that,  assuming  but  not  decid- 
ing that  the  duty  to  sound  the  whistle  or 
ring  the  bell  did  not  apply  in  the  case  of  en- 
gines using  a  siding,  it  was  nevertheless  in* 
cumbent  upon  .the  defendants  to  give  some 
warning  before  crossing  the  lane,  especially 
in  view  of  the  very  dangerous  nature  of  the 
crossing,  and  that  not  having  done  so  they 
were  guilty  of  negligence  and  prima  facie 
liable  in  damages: — Held,  also,  that  in  all 
the  circumstances  it  could  not  be  said  that 
there  was  not  some  evidence  to  support  the 
finding  of  the  Judge  at  the  trial  (the  case 
having  been  tried  without  a  jury)  that  the 
plaintiff's  servant  had  not  acted  unreasonably 
and  was  therefore  not  guilty  of  contributory 
negligence.  Smith  v.  Niagara  and  «S7.  Cathar- 
ine$  R,  W,  Co,,  25  Occ.  N.  34,  9  O.  L.  R. 
158,  4  O.  W.  R.  526. 

Destruction  of,  by  Train — Negligence 
of  engine-driver  —  Evidence  —  Trespass  — 
Fences  —  Damages.  Eggleston  v.  Canadian 
Pacific  R.  W.  Co,,  Duggan  y.  Canadian  Paci- 
fic R.  W.  Co.,  (N.W.T.),  1  W.  L.  K.  356, 
576. 

Farm  Crossing — Approaches  —  Repair.] 
— Held,  affirming  the  judgment  of  Street,  J., 
23  Occ.  N.  265,  6  O.  L.  R.  90,  that  the  acci- 
dent to  the  plaintiff  having  arisen  on  his  own 
property  and  from  his  own  default  in  not 
remedying  the  defect  in  the  approach,  and  in 
not  giving  notice  to  the  company  tnat  any 
such  defect  existed,  he  could  not  recover. 
Semble,  that  a  distinction  exists  between  the 
approach  to  an  overhead  bridge  on.  a  public 
highway  and  the  approach  on  private  lands 
to  a  farm  crossing  over  the  line  of  rail. 
While  the  presumption  will  be,  in  the  case 
of  the  former,  that  the  approach  is  part  of 
the  bridge  and  to  be  kept  in  repair  by  the 
railway  company,  in  the  case  of  the  latter, 
in  the  absence  of  original  comiiensation  as  to 
the  crossing,  and  of  exprc^ss  agreement,  while 
it  is  for  the  company  to  maintain  the  crossing 
over  its  limits,  it  is  for  the  owner  to  maintain 
the  approach  within  the  limits.  Palmer  v. 
Michigan  Central  R.  W.  Co.,  24  Occ.  N.  85. 
7  O.  L.  R.  87,  3  O.  W.  R.  89. 

Farm  Crossing — Compensation  in  Lieu 
of.] — When  the  value  of  a  piece  of  land  en- 
closed by  a  line  of  railway  is  so  small  as 
to  be  disproportionate  to  the  cost  of  a  farm 
crossing;  and  is  of  no  utility  to  the  farm 
from  which  it  is  so  separated,  the  Court  has 
the  power  and  the  discretion  to  grant  to  the 
proprietor  a  pecuniary  comi)ensation  in  lieu 
of  a  crossing.  Martin  v.  Maine  Central  R, 
W,  Co,,  Q.  R.  19  S.  C.  561. 

Farm  Crossin^gs  —  Duty  to  Provide  — 
Statute — Retroactivity.] — Before  the  Domin- 
ion Railway  Act  of  1888  there  was  no  statut- 
able obligation  upon  a  railway  company  to 
provide  and  maintain  a  farm  crossing  where 
the  railway  severed  a  farm,  and  s.  191  of 
that  Act,  providing  that  every  company  shall 
make  crossings  for  persons  across  w!hos<i 
lands  the  railway  is  carried,  is  not  retrospec- 
tive. Vezina  v.  The  Queen.  17  S.  C.  R.  1, 
and  Quay  v.  The  Queen,  ib.  30,  in  efltect  over- 
rule Canada  Southern  R.  W.  Co.  v.  Clouse, 
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l5  S.  C  U.  130,  and  approve  Brown  v. 
Toronto  and  Xipissiag  R.  W.  Co.,  26  C.  K 
206.  Ontario  Lands  and  Oil  Co.  v.  Canada 
Southern  R.  \V.  Co,,  21  Occ.  N.  188,  1  O.  L. 
U.  215. 

Farm  Crossings  —  Duty  to  Provide  — 
iiitatutea  —  Railway  Act  of  Canada  —  Juris- 
diction of  Provincial  Leyislatures.] — An  owner 
whose  lands  adjoin  a  railway  8ubje<'t  to  the 
Railway  Act  of  Canada,  upon  one  side  only, 
is  not  entitled  to  have  a  crossing  over  such 
railway  under  the  provisions  of  that  Act ;  and 
the  special  statutes  in  respect  to  the  Grand 
Trunk  Railway  of  Canada  do  not  impose  any 
greater  liability  in  respect  to  crossings  than 
the  Railway  Act  of  Canada.  The  Provincial 
Legislatures  in  Canada  have  no  jurisdiction 
to  make  regulations  in  respect  to  crossingi^ 
or  the  structural  condition  of  the  roadbed  of 
a  railway  subject  to  the  provisions  of  the 
Railway  Act  of  Canada.  Canadian  Pacific 
R.  W.  Co.  V.  Coriwration  of  Parish  of  Notre 
Dame  de  Bonsecours,  [1809]  A.  C.  367,  fol- 
lowed. Therrien  v.  Grand  Trunk  R,  W.  Co., 
20  Occ.  N.  431,  30  S.  C.  R.  485. 

Leave  to  Hake  —  Railtcay  Committee 
of  Privy  Council — Private  Bridge — Approach- 
es to— Compensation — Injunt'tion.]  —  Leave 
granted  by  the  Railway  Committee  of  the 
Privy  Council  to  a  railway  company  to  cross 
a  public  road  upon  which  are  the  approaches 
of  a  bridge  belonging  to  a  private  person, 
does  not  deprive  this  private  person  of  his 
recourse  for  compensation,  and,  in  default 
of  a  previous  offer  of  compensation,  he  may 
by  writ  of  injunction  prevent  the  company 
from  building  their  line  upon  these  approaches. 
Jones  V.  Atlantic  and  North-West  R^  W.  Co,, 
Q.  R.  12  K.  B.  302. 

Iiiabillty  of  Municipal  Corporation 
to  Contribnte  to  Maintenance  of  Gates 
at  CroAsinKS — Dominion  railway^Donstitu- 
tional  law.  Grand  Trunk  R,  TV.  Co.  v. 
City  of  Toronto,  4  O.  W.  R.  450. 

Negligence  —  Contributory  Negligence — 
Excessive  tipeed.] — Where  all  the  usual  sig- 
nals and  warnings  were  given  by  the  railway 
company,  and  the  proximate  and  determining 
cause  of  the  accident  of  which  the  plaintiff 
complained  was  the  imprudence  and  reckless- 
ness of  her  deceased  husband  and  his  brother, 
the  plaintiff  was  held  not  entitled  to  recover. 
It  was  unnecessary  to  decide  whether  s.  250 
of  the  Railway  Act  prohibiting  a  rate  of 
speed,  through  a  thickly  peopled  portion  of 
a  city,  exceeding  six  miles  an  hour,  applies 
to  highway  crossings,  because,  in  the  opinion 
of  the  Court  of  Review,  the  accident  would 
have  hapi>ened  even  if  the  rate  of  speed  had 
been  less  than  six  miles  an  hour.  Tanguay 
V.  (hand  Trunk  R,  W,  Co.,  Q.  R.  20  S.  C. 
00. 

Obligation  to  Provide  —  Dominion 
Railway  Act — Midland  Railway  Company — 
Ontario  Statutes.] — The  plaintiff's  father  in 
1882  conveyed  part  of  his  farm  to  the  Mid- 
land Railway  Company,  who  constructed 
their  railway  ho  as  to  sever  the  farm,  but  did 
not  agree  to  make  a  farm  crossing.  In  1900 
the  father  conveyed  to  the  plaintiff  all  the 
farm  not  previously  conveyed  to  the  railway 
company: — ^Held,  that  the  plaintiff  could  not 
compel  the  defendants  who  had  acquired  the 
Midland  Railway  in  1893,  to  provide  a  farm 
crossing,   either   by   virtue  of   the   Dominion 


Railway  Act  or  of  Ontorio  legislation  appli- 
cable to  the  railway  before  1893.  Review  of 
the  statutes  affecting  the  Midland  Railway 
Company.  Ontario  Lauds  and  Oil  Co.  v. 
Canada  Southern  R.  W.  Co.,  1  O.  L.  R,  215, 
21  Occ.  N.  188,  followed.  Carew  v.  Grand 
Trunk  R.  W,  Co.,  23  Occ.  N.  226,  5  O.  L.  R. 
053,  2  O.  W.  R.  313. 

Obligation  to  Provide — Owner  of  Farm 
— Date  of  Acquisition — Jurisdiction  of  Magis- 
trate's Court.] — ^In  an  action  for  a  farm 
crossing,  it  is  sufficient  if  the  plaintiff  be 
shewn  to  be  the  actual  bon&  fide  owner,  and 
in  possession  as  such,  of  the  land  crossed  by 
the  railway,  although  his  title  is  not  regis- 
tered; and  the  fact  that  the  land  was  par- 
chased  and  cleared  by  him,  long  subsequent 
to  the  building  of  the  railway,  is  no  bar 
to  his  right  of  action.  2.  The  district  magis- 
trate's court  has  no  jurisdiction  to  order  the 
construction,  of  a  farm  crossing,  even  when 
the  cost  thereof  is  alleged  to  be  less  than  ^50, 
because  such  order  would  involve  also  the 
future  maintenance  of  the  crossing,  would 
create  a  servitude,  and  would  be  interfering 
with  future  rights.  Bolduc  v.  Canadian 
Pacific  R.  W,  Co.,  Q.  R.  23  S.  0.  238. 


Ondssion  to  Ring  Bell  or  Sonmd 
Whistle — Contributory  Negligence.]  —  The 
word  "  highway "  in  s.  256  of  the  Railway 
Act,  1888,  requiring  a  bell  to  be  rang  or  a 
whistle  sounded  by  a  railway  locomotive  en- 
gine on  approaching  a  crossing  over  a  high- 
way, means  a  public  highway,  which  is  so  as 
of  right.  Semble,  that  the  question  whether 
there  is  a  public  highway  at  any  point  is 
one  which  a  County  Court  is  precluded  by  s. 
59  (d)  of  the  County  Courts  Act,  R.  S.  M. 
c.  33,  from  trying.  2.  Where  a  trail  or  way 
over  a  railway  track  is  used  by  the  public 
by  invitation  or  license  of  the  railway  com- 
pany, a  person  crossing  the  track  upon  the 
same  is  bound  to  observe  reasonable  precau- 
tions to  avoid  injury  by  trains:  and  where 
the  evidence  shews  tiiat  he  has  not  done  so, 
he  cannot  recover  from  the  company  for  sach 
injuries  without  proving  that  they  were  im- 
mediately caused  by  the  negligence  of  the 
company*s  servants  )only.  Qusere,  whether 
the  failure  of  the  person  in  (^arge  of  a  loco- 
motive to  ring  a  bell  or  sound  a  whistle 
or  observe  other  precautions  on  approaching 
such  a  crossing  constitutes  actionable  negli- 
gence. Cotton  V.  Wood,  8  C.  B.  N.  S.  568. 
and  Weir  v.  Canadian  Pacific  R.  W.  CJo^ 
16  A.  R.  100,  followed.  Royle  v.  Canadian 
Northern  R.  W.  Co.,  23  Occ  N.  25,  14  Man. 
L.  R.  275. 

Railway  Conuo&ittee — Appeal  to  Council 
—  Injunction — Notice  of  Intention  to  LtOy 
Crossing — Costs.] — ^Motion  for  an  injunction 
restraining  the  defendants  from  laying  a  croes- 
ing  over  the  track  of  the  plaintiffs.  The 
defeqdants  had  obtained  from  the  Railway 
Committee  of  the  Privy  Council  an  order  per- 
mitting them  to  cross  the  plaintiffs*  track. 
Pending  an  appeal  by  the  plaintiffs  from  the 
order  to  the  full  Cabinet,  the  defendants  pro- 
ceeded to  lay  the  crossing,  and  the  plaintiffs 
applied  for  an  injunction: — Held,  that  de- 
fendants were  not  exceeding  the  terms  of  the 
order,  which  was  binding  on  the  Court  till 
reversed  on  appeal  to  a  competent  authority, 
and  therefore  an  injunction  could  not  be 
granted.  Before  laying  a  crossing,  motice 
should  be  given  of  the  time  at  which  it  Is 
intended  to  commence  the  work.    Failure  by 
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a  company  to  give  such  notice  constitutes 
good  cause  for  depriving  them  of  the  costs 
of  successfully  resisting  a  motion  for  an  in- 
junction. Canadian  Pacific  R.  W,  Co,  v. 
Vatwouver,  Westminster,  and  Yukon  R,  W. 
Co.,  24  Occ.  N.  161,  10  B.  C.  R.  228. 

Rigl&t  to  Cross  Streets — Expropriation 
'  or  Compensation — Extension  of  Municipality 
— Toll  Road.] — Railway  companies  incorpora- 
ted by  the  Dominion  Parliament,  which  have 
complied  with  the  Railway  Act  and  obtained 
the  approval  of  the  Railway  Conmiittee,  have, 
in  the  construction  of  their  lines  of  railway, 
the  right  to  cross  over  the  highways  of  a 
city  without  taking  expropriation  proceedings 
under  the  Railway  Act,  or  without  making 
any  compensation  to  the  city  therefor.  Where 
under  the  powers  conferred  by  51  V.  c.  53, 
8.  9  (O.),  for  extending  the  limits  of  the  city 
of  Ottawa,  the  city  acquired,  at  an  agreed 
price,  part  of  the  road  of  a  toll  road  company 
within  such  extended  limits,  such  part  there- 
upon ceased  to  have  its  previous  character 
of  a  toll  road,  and  became  the  same  as  the 
other  public  streets  of  the  city.  Canada  At- 
lantic R.  W.  Oo.  V.  City  of  Ottatcaj  Montreal 
and  Ottawa  R.  W.  Co.  v.  City  of  Ottawa, 
21  Occ.  N.  523,  2  O.  L.  R.  336. 

Speed  of  Trains — Crowded  Districts  — 
Fencing  —  Statutory  Requirements — Negli- 
gence— Injury  to  Person  Crossing  Track,] — 
By  8.  259  of  the  Railv^ay  Act,  1888,  as 
amended  by  55  &  50  V.  c.  27,  s.  8,  "no 
locomotive  or  railway  engine  shall  pass  in 
or  through  any  thickly  peopled  portion  of  any 
city,  town,  or  village,  at  a  speed  greater 
than  six  miles  an  hour,  unless  the  track  is 
fenced  in  the  manner  prescribed  by  this  Act.'* 
Beside^  the  usual  railway  fences  the  only 
fencing  required  is  that  provided  for  by  55 
&  56  V.  c.  27,  s.  6,  which  is  substituted  for 
8.  197  of  the  Railway  Act,  1888,  namely: 
"  At  every  public  road  crossing  at  rail  level 
of  the  railway,  the  fence  on  both  sides  of  the 
crossing  and  on  both  sides  of  the  track  shall 
be  turned  in  to  the  cattle  guards,  so  as  to 
allow  ^f  the  safe  passage  of  trains."  The 
plaintiff  was  injured  and  his  wife  was  killed 
by  a  train  passing  through  a  thickly  peopled 
portion  of  the  town  of  Forest,  at  a  speed  of  at 
least  twenty  miles'  an  hour,  and  on  the  trial 
the  jury  found  that  such  speed  was  excessive 
for  that  place  and  constituted  negligence  on 
the  part  of  the  company : — Held,  revpi-sing 
the  judgment  of  the  Court  of  Appeal,  5  O.  L. 
R.  313,  23  Occ.  N.  136,  Girouard,  J.,  dis- 
senting, that  the  company,  having  complied 
with  the  statutory  provisions  as  to  fencing, 
were  not  liable.  McKay  v.  (Iratid  Trunk  R. 
W.  Co.,  24  Occ.  N.  49;  ^Sr.  C.  snh.  tiom. 
Grand  Trunk  R.  W.  Co.  v.  McKay,  34  S.  C. 
R.  81. 

Streets  of  Town  —  Speed  of  Trains  — 
Guards  and  Barriers.] — A  railway  company 
whose  railway  crosses  the  streets  of  a  town, 
not  only  must  not  allow  its  trains  to  go 
faster  than  the  speed  allowed  by  the  Railway 
Act,  but  besides,  in  order  to  escape  liability 
for  accidents,  must  put  guards  and  barriers 
at  the  places  where  the  railway  crosses  the 
streets.  Oirard  v.  Quebec  and  St.  John  R, 
W.  Co.,  Q.  R.  25  S.  C.  243. 

Tr»oks  of  Another  Company — Appli- 
cation to  Railway  Committee  of  Privy  Coun- 
cil— Notice— Omission  to  state  lands  to  be 
occupied — Order    of    Committee — Application 


for  rehearing — AValver  of  want  of  notice  — 
Uixier  of  Board  of  Railway  Commissioners 
— Appeal  to  Prix-y  Council— Restoration  6t 
order  of  Committee.  Canadian  Pacific  R.  Vr. 
Co-.  V.  Ba4/  of  Quinte  R.  W.  Co.,  3  O.  W. 
R.   542,   0J8. 


\'l.   EXPUOPBIATION   OF  LaNU. 

Abandonment  —  Costs.  Re  Oliver  and 
Bay  of  Quinte  R.  W.  Co.,  6  O.  L.  R.  543, 
2   O.    \V.    R.   953. 

Agreement  witb  Owner — Possession  — 
Compensation  —  Damages  —  Arhiiration  — 
Action — Municipal  Corporation.] — In  carry- 
ing out  the  agreement  provided  for  in  63  V. 
c.  77  (O.),  the  purchasing  agents  of  a  town 
corporation  agreed  with  the  plaintiff  for  the 
purchase  of  and  possession  by  a  railway  com- 
pany of  the  portion  of  the  plaintiff's  land 
required  by  the  company,  but  without  fixing 
the  price.  The  company,  having,  pursuant  to 
s.  131  of  the  Railway  Act,  51  V.  c.  29.  (D.)^ 
deposited  a  plan,  profile,  and  book  of  refer- 
ence of  the  land  in  the  county  registry  office, 
which  were  approved  by  the  Railway  Com- 
mittee of  the  Privy  Council,  entered  and  com- 
pleted the  work.  The  purchase  money  not 
having  been  agreed  upon  or  paid,  the  plain- 
tiff brought  an  action  against  the  town  coi- 
poration  and  railway  company  for  damages 
to  the  land  and  for  interference  with  his 
business : — ^Held,  that  the  defendants  the  town 
corporation  were  not  liable,  and  that  the 
plaintiflTs  remedy  against  the  railway  com- 
pany was  by  arbitration  proceedings  under 
the  Railway  Act,  and  not  by  action.  Per 
Falconbridge,  C.J.,  at  the  trial: — Expected 
increased  profits  from  enlargement  of  plain- 
tiff's buildings  and  plant  are  too  speculative 
and  uncertain  to  form  a  true  measure  of  dam- 
age. Todd  v.  Town  of  Meaford,  23  Occ.  N. 
323,  6  O.  L.  R.  469,  2  O.  W.  R.  12,  779. 

Appointment  of  Arbitrator — ''Oppo- 
site Party" — Notice  —  Evidence.] — ^Xhe  rail- 
way company  having  served  on  both  the  owner 
of  the  land  and  the  mortgagee  the  notice  and 
certificate  prescribed  by  ss.  146  and  147  of 
the  Railway  Act,  51  V.  (D.)  c.  29,  the  owjier 
refused  the  sum  offered,  and  notified  the  com- 
pany of  the  name  of  her  arbitrator,  but  the 
mortgagee  gave  no  such  notice: — Held,  that 
under  s.  1^  of  the  Act,  the  company  were 
entitled  to  apply  -  to  have  a  sole  arbitrator 
appointed,  as  the  mortgagee  should  be  treated 
as  an  "  opposite  party "  within  the  meaning 
of  that  section.  After  giving  notice  to  the 
company  of  the  name  of  her  arbitrator,  the 
owner  sold  and  conveyed  the  property  to  an- 
other person.  The  land  had  been  brought 
under  the  Real  Property  Act,  and  on  the 
certificate  of  title  issued  to  the  purchaser 
there  was  indorsed  a  memorandum  of  the 
deposit  in  the  Land  Titles  office  of  the  Min- 
ister's certificate  and  the  plan  and  book  of 
reference: — Held,  that  the  purchaser  must 
be  deemed,  under  s.  145  of  the  Act,  to  have 
had  notice  of  the  expropriation  proceedings, 
and  was  bound  by  them.  Evidence  in  sup- 
port of  an  application  under  s.  150  of  the 
Act  may  be  by  affidavit.  In  re  Canadian 
Pacific  R.  W.  Co.  and  Batter,  20  Occ.  N.  317, 
13  Man.  L.  R.  200. 

Arbitration  and  Award — Appeal  from 
Award  —  Forum  —  Petition  —  Modifying 
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Award.] — In  an  expropriation  matter,  pur- 
suant to  the  Railway  Act  of  Canada^  a  sin- 
gle Judge  of  the  Superior  Court  has  jurisdic- 
tion to  hear  an  appeal  from  the  award,  in 
spite  of  the  fact  that  such  apfieal  is  taken 
not  by  way  of  an  action  but  by  way  of  a 
simple  petition,  and  that  even  in  the  absence 
of  special  rules  of  practice  to  that  effect, 
seeing  that  such  rules  of  practice  are  not 
necessary  to  give  him  jurisdiction.  Thus  it 
follows  that  such  appeal  may  be  taken  with- 
out an  action  and  by  means  of  a  petition. 
2.  The  appeal  in  such  case  comes  on  as  a 
case  of  original  jurisdiction  upon  all  ques- 
tions of  law  or  of  fact  and  upon  the  evidence 
taken  before  the  arbitrators.  3.  The  Judge 
cannot  modify  the  award  except  when  iv 
is  clear  that  it  is  the  result  of  a  gross  error 
upon  the  part  of  the  arbitrators  in  law  or 
in  appreciation  of  the  facts.  ydlson  v. 
Quebec  Bridge  Co.,  Q.  R.  21  S.  C.  329. 


—  Appeal  —  Evidence  —  Reasons 
for  Award — VtUue  of  Lands  Taken — Injury 
to  Other  Lands.] — 1.  Written  reasons  for  an 
award  of  compensation  for  land  expropriated 
under*  the  Railway  Act  of  Canada  are  ad- 
missible as  evidence  upon  appeal  therefrom. 
2.  The  Court  upon  the  appeal  is  to  review 
the  judgment  of  the  arbitrators  as  it  would 
that  of  a  subordinate  Court.  3.  In  this 
case  the  principle  adopted  by  the  arbitrators 
was  approved,  but  a  mistake  in  the  acreage 
was  corrected,  and  also  a  mistake  in  the 
amount  settled  as  the  original  cost  of  the 
land,  which  increased  the  amount  of  the 
award  from  |2,85(>  to  $5,681.  4.  To  estimate 
the  injury  to  the  iwrtion  of  the  claimants' 
lands  not  taken,  the  original  price  paid  by 
them  for  the  whole  property  was  taken,  in- 
terest thereon  from  the  time  of  purchase  to 
the  date  of  the  award  added,  and  the  value 
,  of  the  portion  left  after  the  severance,  ac- 
cording to  the  evidence,  deducted  from  this 
total.  5.  It  makes  no  difference  as  to  the 
principle  upoh  which  compensation  is  to  be 
awarded  for  lands  injuriously  affected  that 
such  lands  have  or  have  not  been  laid  out 
in  building  lots:  and  therefore  evidence  of 
the  condition  of  the  real  estate  market  in  the 
locality  is  of  much  importance.  In  re  Bren- 
nan  and  Ottawa  EIrrtric  R.  W.  f'o.,  21  Occ. 
N.  208. 


I — Extension  of  Time  for  Making.] 
— Arbitratoi*8  appointed  to  ascertain  the  com* 
nensation  to  be  paid  for  lands  expropriated 
under  the  Railway  Act  of  Canada  had.  at 
their  first  meeting,  fixed  the  6th  July,  1897, 
as  the  day  for  making  their  award.  On  the 
29tb  June,  1897,  after  the  claimant  had  closed 
his  case,  they  adjourned  till  the  8th  July, 
without  having  formally  extended  the  time 
for  making  their  award.  At  the  time  of  the 
adjournment  the  solicitors  for  the  parties  were 
present  and  made  no  objection : — Held,  re- 
versing the  judgment  in  Q.  R.  16  S.  C.  105, 
and  restoring  that  in  Q.  R.  14  S.  C.  409, 
that  the  adjournment  itself  was  a  sufficient 
extension  of  the  time  for  making  the  award. 
In  re  Wynnes  and  }fontreal  Park  and  Island 
R.  W.  Co.,  (I  n.  1)  Q.  B.  48^. 

Aivard  of  Compensation  —  Appeal  — 
Darwiges — "New  Evidence — Discretion — Costs 
— Injurious  Affection.] — On  an  appeal  from 
an  award  of  arbitrators,  under  the  Railway 
Act  of  Canada,  so  far  as  the  appreciation 
of  damages  is  concerned  no  new  evidence  can 
be  adduced,  and  no  objection  bflsed  upon  the 


admission  of  illegal  evidence,  or  the  exclu- 
sion of  legal  evidence,  can  be  considered,  un- 
less the  illegalities  complained  of  appear  of 
record.  2.  The  award  cannot  be  explained 
or  varied  by  extrinsic  evidence  of  the  inten- 
tion of  the  party  making  it.  Error  of  law 
or  fact  on  the  part  of  the  arbitrators,  or 
excess  of  jurisdiction,  must  appear  on  the 
face  of  the  award,  or  from  the  evidence  or 
documents  of  record.  3.  The  Court  will  not 
interfere  with  the  discretion,  of  the  arbitra- 
tors as  to  the  amount  of  the  award,  unless 
it  be  as  a  check  upon  ];>ossible  fraud,  acci- 
dental error,  or  gross  incompetence.  4.  The 
award  of  costs  by  the  arbitrators  does  not 
invalidate  the  award,  where  it  simply  follows 
the  rule  established  by  the  Railway  Act  it- 
self, for  in  such  c*ase  the  party  has  no  griev- 
ance. 5.  The  award  of  a  block  sum  is  valid, 
the  law  not  requiring  the  arbitrators  to  dis- 
tinguish between  the  amount  awarded  for 
value  of  land  taken,  and  that  awarded  for 
damages  to  other  lands.  Pontiac  Pacific 
Junction  R.  W.  Co.  v.  tiisiers  of  Charity  at 
Ottawa,  Q.  R.  20  S.  C.  567. 

Bread!  of  Contract — Interim  Injunc- 
tion. — Where  a  petitioner  for  an  injunction 
shews  that  his  rights  under  the  terms  of  a 
contract  made  by  him  with  the  respondents, 
and  under  a  servitude  granted  by  them  over 
the  property  acquired,  are  violated  by  tbem, 
and  another  railway  company  under  agree- 
ment with  them,  an  interlocutory  order  of 
injunction  will  be  granted  to  restrain  the  re- 
spondents from  the  performance  of  any  acts 
in  violation  of  the  contract  and  servitude.  2. 
Where  a  railway  company,  by  expropriation 
proceeding,  obtain  land  for  one  object  and 
make  use  of  it  for  another,  causing  additional 
damage  to  the  expropriated  party,  itarticu- 
larly  when  the  railway  company  have  de- 
clared that  they  so  expropriated  for  the  for- 
mer object  in  order  to  save  the  greater  dam- 
age resulting  from  the  other  object,  the  ex- 
propriated party  is  entitled  to  an  interlocu- 
tory order  of  injunction,  irrespective  of  his 
right  to  recover  damages,  the  object  of  the 
law  being  that  all  damages  must  be  naid  be- 
fore expropriation.  Hampson  v.  Chateau- 
guay  and  Northern  R.  W.  Co.,  6  Q.  P.  R. 
283. 

Compensation    —    Set-off    —    Incre€istd 

Value.] — If,  by  reason  of  advantages,  how- 
ever problematical  or  uncertain,  the  value  of 
a  parcel  of  land  (part  of  wnich  has  been 
expropriated  for  the  construction  of  a  rail- 
way) has  been  increased  by  reason  of  the 
railway,  the  arbitrators  may  take  into  con- 
sideration such  increase  in  value  as  a  set-off 
to  the  damages  resulting  from  the  expropria- 
rion  of  a  part.  Chateauguay  and  Nartnem 
R.  W.  Co.  V.  Trenholme,  Q.  R.  11  K.  B.  4r>. 

Entry  witbont  Expropriation — Tres- 
pass —  Injunction  —  Resohition  of  County 
Council — Town  within  County.] — By  the  de- 
fendants* Act  of  incorporation  (60  V.  c.  82, 
N.  S..)  the  lands  required  by  them  for  track 
or  station  or  like  purposes  **  shall  be  a 
county  charge  and  be  payable  by  the  county 
through  which  the  line  of  railway  passies. 
subject  however,  to  resolution  of  the  munici- 
pal council  of  the  said  county  authorising  the 
acquisition  of  said  lands."  The  proposed 
line  lay  wholly  within  the  county  of  A.  A 
town,  B.,  within  the  county,  was  incorporated 
in  1897,  after  the  defendants*  Act  was  passed. 
nnd  lay  in  the  proposed  course  of  the  railway. 
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On  the  23rd  October,  1900,  the  county  council 
passed  a  resolution  that  '*  a  free  right  of 
way  and  lands  necessary  for  railway  pur- 
poses from  y.  B.  to  M.,  in  the  county  of  A., 
be  granted  '*  to  the  defendants,  **  said  right 
of  way  to  be  paid  for  on  the  completion  of 
said  line  of  railway."  In  1902,  at  the  in- 
stance of  the  council  of  the  town  of  B.,  an 
Act  was  passed,  2  Kdw.  VII.  c.  62  (N.S.), 
authorizing  the  to¥m  to  expropriate  the  neces- 
sary lands,  and  providing  for  entry  thereon 
upon  payment  or  tender  of  the  compensation 
awarded  by  arbitrators.  The  Nova  Scotia 
Railway  Act,  R.  S.  N.  S.  c.  99,  provides  (s. 
164)  that  where  the  charter  makes  the  cost 
of  the  right  of  way  a  charge  upon  any  muni- 
cipality, it  shall  not  be  necessary  for  the  com- 
pany to  expropriate,  and  there  is  no  provision 
authorizing  the  company  to  enter  before  the 
municipality  has  expropriated  :—<Held,  that 
the  plaintiff  was  entitled  to  have  the  defend- 
ants enjoined  as  trespassers  from  entering 
upon  his  lands  in  the  town  of  B.  until  such 
lands  had  been  expropriated  and  the  com- 
I^ensation  paid.  Colder  v.  Middleton  and 
Mvioria  Beach  R,  W.  Co,,  23  Occ.  N.  18. 

Immediate    Possession  —  Security  — 

Compensation     and    costs  —  Quantum.  Re 

Davies  and  James  Bay  R.  W.  Co.,  6  O.  W. 
R.  388. 

Notice  —  Withdrawal  after  Possession — 
\ew  Notice — Increase  in  Compensation  Money 
— Arbitrator — Costs.]  —  A  railway  company, 
having  given  notice  of  requiring  certain  land 
for  their  railway,  and  having  taken  poteession 
of  it,  cannot  abandon  their  notice  and  give  a 
new  notice  for  the  same  land.  Canadian 
Pacific  R.  W.  Co.  v.  Little  Seminary  of  Ste. 
Th6r6se,  16  S.  C.  R.  606,  applied.  Where  the 
company  named  in  their  new  notice  a  larger 
8um  of  compensation  money  than  in  their  ori- 
ginal one,  and  a  different  arbitrator: — ^Held, 
upon  a  motion  by  the  land  owner  to  comi>el 
the  company  to  proceed  with  the  arbitration, 
that,  although  the  new  notice  was  ineffective, 
and  the  arbitration  could  proceed  only  under 
the  original  notice,  the  appointment  of  the 
new  arbitrator  should  be  confirmed  (the  land 
owner  not  objecting),  and  the  company  should 
be  allowed  to  increase  their  offer,  but  not  so 
as  to  prejudice  the  owner  as  to  anything  that 
might  have  occurred  before  the  new  notice, 
and  the  offer  of  the  increased  sum  might  be 
taken  into  consideration  upon  the  question  of 
coHts.  In  re  Haskill  and  Orand  Trunk  R,  W. 
Co.,  24  Occ.  N.  232,  7  O.  I..  R.  429,  3  O.  W. 
R.  377. 

Notice   of   Expropriation — Easement — 
^  Railway  Act  —  **  Lands  " — Amendment.     Re 
James  Bay  R.  W.  Co,  and  Worrell  0  O.  W. 
R.  512. 

Orders  in  Council  —  Board  of  railway 
commissioners  —  Railway  Act  —  Rights  of 
placer  miners — Open  mines — Deposit  of  waste 
—  Licenseft  —  Renewal  —  Plan  of  line — Omis- 
sion to  file  —  Injunction  —  Compensation  — 
Jurisdiction  of  Territorial  Court — Remedy — 
Arbitration.  Day  v.  Klondike  Mines  R.  W. 
Co.  (T.T.>,  2  W.  Ia  R.  205. 

Statute  —  Construction  —  Tramway  for 
Transportation  of  Materials.]  —  The  place 
where  materials  are  found  referred  to  in  s. 
114  of  the  Railway  .Vet  means  the  spot  where 
the  stone,  gravel,  earth,  sand,  or  water  re- 
quired for  the  construction  or  maintenance  of 


the  raiiway  are  naturally  situated,  and  not 
any  other  place  to  which  they  have  been  sub- 
sequently tran«i)orted.  Per  Taschereau  and 
Girouard,  J  J. : — ^The  provisions  of  s.  114  con- 
fer upon  railway  companies  a  servitude  con- 
sisting merely  in  the  right  of  passage,  and  do 
not  confer  any  right  to  expropriate  lands  re- 
quired for  laying  the  tracks  of  a  tramway  for 
the  transportation  of  materials  to  be  used  for 
the  purposes  of  construction.  Quebec  Bridge 
Co.  V.  Roy,  23  Occ.  N.  39,  32  S.  C.  R.  572. 

Warrant   for   Immediate   Possession 

— Notice  to  bare  trustee — Necessity  for  notice 
to  beneficial  owners.  Re  James  Bay  R.  W. 
Co.  and  Worrell  6  O.  W.  R.  473,  10  O.  L.  R. 
740.     . 


VII.  Fences. 

Absence  of  Tene^— Liability  to  Strangers 
— Owner  of  Land  Adjoining  Railway.] — Sec- 
tion 179  of  the  Railway  Act  of  Canada,  51  V. 
c.  29,  obliging  railway  companies  to  erect 
fences  on  lK>th  sides  of  their  railway,  is  im- 
perative and  in  the  public  interest,  and  the  re- 
sponsibility which  it  imposes  subsists  in  re- 
gard to  an  animal  belonging  to  a  third  person 
which,  being  lawfully  upon  a  neighbouring  lot, 
is  killed  by  reason  of  the  absence  of  such 
fence,  in  spite  of  the  fact  that  the  company 
have  omitted  to  erect  such  fence  upon  the  re- 
quest of' the  owner  of  the  neighbouring  land. 
Quebec  Central  R.  W,  Co.  v.  Pellerin,  Q.  R. 
12  K.  B.  152. 

Cattle  on  Track — Running  at  Large  — 
By-law  of  Municipality  —  Crown  Lands.]  — 
The  Act  respecting  railways,  53  V.  c.  28,  s.  2 
(D.),  enacts  that  if,  in  consequence  of  the 
omission  or  neglect  of  a  railway  company  to 
erect,  complete,  and  maintain  a  fence,  **  any 
animal  gets  upon  the  railway  from  an  ad- 
joining place  where  under  the  circumstances 
it  might  proi)erly  be,  then  the  company  shall 
be  liable  to  the  owner  of  every  such  animal  for 
all  damages  in  respect  of  it  caused  by  any  of 
the  company's  trains  or  engines."  The  plain- 
tiff's cattle  running  at  large  in  a  municipality, 
under  one  of  the  by-laws  of  which  they  were 
permitted  so  to  do,  got  upon  Crown  lands, 
and  from  the  Crown  lands  on  to  the  railway, 
and  were  killed  on  the  track  by  one  of  the  de- 
fendants* trains : — Held,  Meredith,  J.,  dis- 
senting, that  by  virtue  of  the  by-law  per- 
mitting running  at  large,  the  cattle  were  prop- 
erly on  the  Crown  lands,  and  hence  the  de- 
fendants were  liable  under  the  above  enact- 
ment. Such  a  by-law  affects  all  unenclosed 
lands,  and  under  it  cattle  may  properly  de- 
pasture and  ramble  over  all  open  tands, 
wastes,  or  commons,  even  if  owned  by  the 
Crown,  if  no  objection  is  taken  thereto  and  no 
barrier  or  fences  be  erected  against  them. 
Judgment  of  Britton,  J.,  2  O.  W.  R.  479, 
varied.  Fvn»om  v.  Canadian  Pacific  R.  W. 
Co..  24  Occ.  N.  87,  391,  7  O.  L.  R.  2.^  8  O. 
L.  R.  (W8,  3  O.  W.  R.  227,  4  O.  W.  R.  373. 

CnlTcrt — Xcgligencc — Cattle  on  Track.} — 
A  railway  company  are  under  no  obligation 
to  erect  and  maintain  a  fence  on  each  side  of 
a  culvert  aci*oss  a  watercourse.  Where  cattle 
went  through  a  culvert  into  a  field  and 
thence  to  the  highway  and  straying  on  to  the 
railway  track  were  killed,  the  company  were 
held,  not  liable  to  their  owner:  Taschereau. 
J.,  dissenting.    Judgment  of  Court  of  Ai>peal, 
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1  O.  L.  R.  127,  21  Oc-c.  X.  110,  affirming  the 
decision  at  the  trial,  31  U.  U.  072,  20  Occ. 
N.  278,  reversed.  Jnmvs  v.  (Jrand  Trunk  K, 
W.  Co.,  22  Occ.  N.  2,  31  S.  C.  R.  420. 


Def eetive    Fenoins — (.'a  t tie — //  igh  ica 

^'egligence.] — The  plaintiff  was  the  owner  of 
a  field,  bounded  on  the  one  side  by  the  main 
line  of  the  defendants'  railway,  and  on  the 
other  side  by  a  switch  thereof,  and  abutting 
on  a  highway,  which  was  crossed  by  both 
tracks.  Owing  to  a  defect  in  the  fence  be- 
tween the  switch  and  the  tield,  the  plaintiff's 
cow  escaped  from  the  field  on  to  the  switch, 
which  she  crossed,  and,  going  over  the  laud 
of  a  private  owner,  which  was  not  fence<l  off 
from  the  switch,  and  then  along  a  laye,  she  ' 
got  on  to  the  highway,  and  then  proceeding 
along  the  highway  she  got  to  the  main  line, 
whence  by  reason  of  a  defective  cattle  guard 
she  got  on  to  the  track  and  was  killed  by  a 
passing  train:  —  Held,  that  the  defendants 
were  liable  therefor.  James  v.  (Jrand  Trunk 
R.  W.  Co.,  31  S.  C.  R.  420,  distinguished. 
Davidson  v.  (Jrand  Trunk  1{.  W.  Co.,  23  Occ. 
N.  185,  5  O.  L.  R.  574,  2  O.  W.  R.  185. 

Diit7  to  Maintain — Opcnijtg  in  Fvnvc — 
Cattle,]  —  As  the  law  obliges  railway  com- 
panies to  maintain  fences  on  both  sides  of  the 
track  in  a  good  condition,  it  follows  that  they 
are  responsible  for  damage  caused  to  an 
animal  in  consequence  of  their  having  In  one 
of  such  fences  left  an  opening  of  such  a  size 
as  to  permit  of  an  animal  getting  through,  ajad 
that  even  where  such  opening  is  at  a  spot 
where  there  is  a  ditch  used  for  the  purpose  of 
draining  the  lands  on  each  side  of  the  track. 
Huot  V.  Quebec  R.  W.,  Light,  and  Potccr  Co., 
Q.  R.  21  S.  C.  427. 

Injnry  to  Horse.] — The  defendants  main- 
tained along  their  line  of  railway,  through  a 
farming  country,  a  barbed  wire  boundary 
fence,  without  any  pole,  board,  or  other 
capping  connecting  the  posts:  the  plaintiff's 
horse,  picfketed  in  his  field  adjoining,  became 
frightened  from  some  cause  unexplained  and 
ran  into  the  fence  and  received  injuries  on 
account  of  which  it  had  to  be  killwl : — Held, 
that  the  fence  was  not  inherently  dangerous, 
and  therefore  the  company  were  not  liable. 
The  test  is  whether  the  fence  is  dangerous 
to  ordinary  stock  under  ordinary  conditions 
and  not  whether  it  is  dangerous  to  a  bolting 
horse.  Plath  v.  Orafid  Forks  ami  Kettle 
River  Valley  R.  W.  Co.,  24  Occ.  N.  258,  10 
B.  C.  R.  299. 

Neslisenoe — Damages  —  RemotcnvMH.I  — 
Under  s.-s.  3  of  s.  194  of  the  Railway  Act 
(53  V.  c.  28,  s.  2),  a  railway  company  is  not 
liable  in  damages  for  the  death  of  an  animal 
which,  having  got  on  the  track  through  a  de- 
fective fence,  is  frightened  by  a  train  and  | 
then  runs  into  a  barbed  wire  in  another  part 
of  the  fence  and  is  so  cut  by  the  barbs  that  it 
dies.  The  damage  to  the  animal  cannot  be 
said  to  be  '*  caused  by  any  of  the  company's 
trains  or  engines."  unless  the  animal  is 
actually  struck  by  the  train  or  engine.  Dicta 
of  the  Judges  in  James  v.  Grand  Trunk  R. 
W.  Co.,  1  O.  L.  R.  127,  31  S.  C.  R.  420,  and 
decision  in  Winspear  v.  Accident  Insurance 
Co.,  G  Q.  B.  D.  42,  followed.  McKeilar  v. 
Canadian  Pacific  R.  W.  Co.,  24  Ove.  X.  152. 
14  Man.  L.  R.  614. 

Neglifrence — Excessive  speed  in  city — T'n- 
fenced  track — Findings  of  jury — Contributory   , 


negligence  of  child — Inference  from  facts — 
Rule  817.  Potvin  v.  Canadian  Pacific  It.  \W 
Co.,  4  O.  W.  R.  511. 

Nealicenoe — Failure  to  Fence — Contribu- 
tory A'egligence.l — A  street  ran  to  the  nortn 
and  to  the  south  from  the  defendants'  tracks 
in  the  city  of  Hamilton,  but  did  not  cross 
them.  With  the  tacit  acquiescence  of  the  d»»- 
fendants,  however,  foot  passengers  were  in  the 
habit  of  crossing  the  tracks  from  one  part  of 
the  street  to  the  other,  and  for  cx)nvenienc^ 
in  doing  so  part  of  the  fence  between  the 
tracks  and  each  part  of  the  street  had  Ikk^d 
removed.  A  boy  of  nine,  intending  to  cross 
from  one  part  of  the  street  to  the  oih*T, 
walked  through  the  opening  in  the  fence  to 
one  of  the  tracks.  While  he  was  standing  aua 
playing  upon  this  track  waiting  for  a  train  on 
another  track  to  pass,  he  was  struck  by  a 
train  running  at  a  8i)eed  of  about  forty  miles 
an  hour  and  was  killed : — Held,  that  there 
was  a  clear  neglect  of  a  statutory  duty  by  the 
defendants  in  permitting  the  tracks  to  remain 
unfenced,  and  at  the  same  time  runaing  at 
such  a  high  rate  of  speed ;  that  it  was  for  the 
jury  to  say  whether,  upon  all  the  facts,  the 
deceased  had  displayed  'such  reasonable  care 
as  was  to  have  been  expected  from  one  of  his 
tender  years,  and  that  their  verdict  in  favour 
of  the  child's  father  could  not  be  interfered 
with.  Tabb  v.  Grand  Trunk  R.  W.  Co.,  24 
Occ.  X.  304,  8  O.  L.  R.  203,  3  O.  W.  R.  885. 

**  Neclisenoe  or  Wllf  nl  Aot  or  Omia« 
•ion  of  Owner  ^  —  "  Improved  or  settletl, 
and  inclosed  " — Railway  Act,  3  Edw.  VII.  e. 
58,  ss.  199,  237  (D.).  Phair  v.  Canadian 
Northern  R.  W.  Co.,  6  O.  W.  R.  137. 

Itailwa7  Aot,  1903,  a.  199  (3>— *'  Im- 
proved or  ISettled,  and  Inclosed.] — 1.  Under 
s.  199  of  the  Railway  Act,  1903,  a  railway 
company  is  required  to  erect  and  maintain 
fences  suitable  and  sufficient  to  prevent 
cattle  from  getting  on  the  railway  from  ad- 
joining land  which  is  cultivated  and  settled 
on,  although  not  inclosed.  2.  The  words  "  not 
improved  or  settled,  and  inclosed,"  in  s.-s.  'A 
of  tha^  section,  describing  lands  in  respect  of 
which  the  company  is  not  required  to  fence, 
should  either  be  constructed  to  mean  **  not  im- 
proved and  not  inclosed,  or  not  settled  and  not 
inclosed."  or  should  be  read  with  the  comma 
put  after  the  word  "  improved,"  instead  of 
after  the  word  **  settled,"  thus,  **  not  im- 
proved, or  settled  and  inclosed,"  so  that,' 
either  way,  the  obligation  to  fence  exists  as 
to  land  that  is  either  (1)  improved,  or  (2) 
settled  and  inclosed.  Dreger  v.  Canadian 
Northern  R.  TV.  Co..  15  Man.  L.  R.  386,  1 
W.  L.  R.   126. 


VIII.  Injury  to  Pessoi^s. 


i — Death — Negligence — Defects 
in  Equipment  of  Train — Pleading.]  —  The 
plaintiff's  claim  was  for  damages  for  the  death 
of  his  son,  an  infant,  alleged  to  have  b€«n 
occasioned  by  the  negligence  of  the  defendants, 
on  one  of  whose  freight  trains  he  was  work- 
ing as  a  brakesman  at  the  time  of  the  accident 
which  resulted  in  his  death.  The  alleged 
negligence  consisted  in  the  absence  of  air 
brakes  and  bell  signal  cords  from  the  eqaip- 
ment  of  the  train : — Held,  that,  although  the 
Railway  Act  in  force  at  the  time  of  the  acci- 
dent   required    only    passenger    trains    to    be 
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equipped  with  bell  signal  cords  and  air  brakes, 
it  was  still  a  question  depending  upon  evi- 
dence whether  the  absence  of  these  appliances 
on  freight  trains  was  negligence  for  the  pur- 
poses of  such  an  action.  The  statement  of 
claim  should  allege  that  the  defendants  were 
aware  or  should  have  been  aware  of  the  de- 
fects. It  is  not  necessary  to  allege  that  thb 
deceased  was  ignorant  of  the  defects. 
Makarsky  v.  Canadian  Fax;ific  R.  W,  Vo.,  15 
Man.  L.  B.  53. 


I 

I 


—  Negligence  of  fellow-ser- 
vants— Turning  switch  in  face  of  approach- 
ing train — Derailment  of  train — Contributory 
negligence — Speed  of  train — Damages — Quan- 
tum, ^tewari  v.  Pdre  Marquette  K.  W,  Co,, 
G  O.  W.  R.  724.  ^ 

Conduotor  —  Negligence  —  Proximate 
Cause — Imprudence  of  Person  Injured — Dis- 
play of  Wrong  Signal — Case  for  Jury—-Nevo 
Trial.] — A  railway  train  was  approaching  a 
station  in  London,  and  the  conductor  jumped 
off  before  it  reached  it,  intending  to  cross  a 
track  between  his  train  and  the  station,  con* 
trary  to  the  rule  forbidding  employees  to  get 
off*a  train  in  motion.  A  light  engine  was  at 
the  time  coming  towards  him  on  the  track 
he  wished  to  cross,  which  struck  and  killed 
him.  The  light  engine  was  moving  reversely, 
and  shewed  a  red  light  at  the  end  nearest 
the  conductor,  which  would  indicate  that  it 
was  either  stationary  or  going  away  from 
him.  In  an  action  by  the  conductor's  widow 
she  was  nonsuited  at  the  trial,  and  a  new 
trial  was  granted  by  the  Court  of  Appeal,  3 
O.  W.  R.  892 ;— Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  Davies  and  Kill  am, 
JJ.,  dissenting,  that,  as  the  light  engine  had 
been  allowed  to  pass  a  semaphore  beyond  the 
station,  on  the  assumption,  which  was  justi- 
fied, that  it  would  pass  before  the  train  came 
to  a  stop  at  the  station,  and  as,  if  the  deceased 
had  not,  contrary  to  rule,  left  the  train  while 
in  motion,  he  could  not  have  come  into  con- 
tact with  the  engine,  the  plaintiff  was  not 
entitled  to  recover.  Per  Davies  and  Killam, 
JJ.,  dissenting,  that  the  act  of  the  deceased 
in  getting  off  the  train  when  he  did  was  not 
the  proximate  cause  of  the  accident,  and  the 
plaintiff  was  entitled  to  have  the  opinion  of 
the  jury  as  to  whether  or  not  deceased  was 
misled  by  the  red  light.  Birketi  v.  Orand 
Trunk  R.  W.  Co,,  25  Occ.  N.  1 ;  Grand  Trunk 
R,  W,  Co,  V.  Birkett,  35  S.  C.  R.  296. 

Death — Negligence  —  Defective  Engine  — 
Dangerous  Crossing — Undue  Speeds—**  Train 
of  Cars  **  —  Crown  Railway  —  Discretion  of 
Minister  —  Precautionary  Measures  against 
Accident,] — The  husband  of  the  suppliant  was 
killed  by  being  struck  by  the  tender  of  an 
engine  while  he  was  on  a  level  crossing  over 
the  Intercolonial  Railway  tracks  in  the  city 
of  Halifax.  The  evidence  shewed  that  the 
crossing  was  a  dangerous  one,  and  that  no 
special  provision  has  been  made  for  the  pro- 
tection of  the  public : — Held,  that  the  accident 
was  attributable  to  the  negligence  of  officers 
and  servants  of  the  Crown  employed  on  the 
railway,  both  in  using  a  defective  engine  and 
in  maintaining  too  high  a  rate  of  speed  under 
the  circumstances.  2.  An  engine  and  tender 
do  not  constitute  a  "  train  of  cars "  within 
the  meaning  of  s.  29  of  the  Government  Rail- 
way Act,  R.  S.  C.  c.  38.  HoUinger  v.  Cana- 
dian Pacific  R.  W.  Co.,  21  O.  R.  705,  not 
followed.  3.  Where  the  Minister  of  Rail- 
ways, or  the  Crown's  officer  under  him  whosp 


duty  it  is  to  decide  as  to  the  matter,  comes, 
in  his  discretion,  to  the  conclusion  not  to  em- 
ploy a  watchman  or  to  set  up  gate^i  at  any 
level  crossing  over  the  Intercolonial  Railway, 
it  is  not  for  the  Court  to  say  that  the  Minis- 
ter or  the  officer  was  guilty  of  negligence  be- 
cause the  facts  shew  that  the  crossing  in 
question  was  a  very  dangerous  one.  Harris 
V.  The  King,  24  Occ.  N.  388. 

Death — Negligence  —  Display  of  wrong 
signal — Contributory  negligence — More  than 
one  possible  conclusion  from  facts  not  in  dis- 
pute —  Case  for  jury  —  Nonsuit — New  trial. 
Birkett  v.  Grand  Trunk  R,  W.  Co.,  3  O.  W. 
R.  892. 

Negligence — Braking  Apparatus  —  Notice 
of  Defects  —  Benefit  Society  —  Contract  In- 
demnifying Employer.] — The  "  sander  "  and 
sand-valves  of  a  railway  locomotive,  which 
may  be  use<l  in  connection  with  the  brakes 
in  stopping  a  train,  do  not  constitute  part 
of  the  "apparatus  and  arrangements*'  for 
applying  the  brakes  to  the  wheel  required 
by  s.  243  of  the  Railway  Act  of  1888.  Fail- 
ure to  remedy  defects  in  the  sand- valves, 
upon  notice  thereof  given  at  the  repair  shops 
in  conformity  with  the  company's  rules,  is 
merely  the  negligence  attributable  to  the  com- 
pany itself;  therefore,  the  company  may 
validly  contract  with  its  employees  so  as  to 
exonerate  itself  from  liability  for  such  negli- 
gence, and  such  a  contract  is  a  good  answer 
to  an  action  under  art.  1056  of  the  Civil  Co<le 
of  Lower  Canada.  'I'he  Queen  v.  Grenier,  3*) 
S.  C.  R.  42,  followed.  Girouard,  J.,  dis- 
sented on  the  ground  that  the  negligence 
found  by  the  jury  was  negligence  of  both  the 
company  and  its  employees.  Judgment  in  Q. 
R.  12  K.  B.  1,  affirming  judgment  in  review, 
Q.  R.  21  S.  C.  346,  reversed.  Grand  Trunk 
«.  W,  Co.  v.  Miller,  24  Occ.  N.  77,  34  S.  C. 
R.  45. 

Negligence — Conflicting  evidence  —  Find- 
ings of  jury — Excessive  damages — Reduction 
— New  trial.  Hockley  v.  Grand  Trunk  R,  W. 
Co.,  Davis W  Grand  Trunk  R,  W.  Co.,  5  O. 
W.  R.  572. 

Negligence — Excessive  Speed — Fencing — 
Railway  Act — Evidence  —  Reasonable  Infer- 
ences,]— ^The  provisions  of  55  &  56  V.  c.  27, 
s.  6.  amending  s.  197  of  the  Railway  Act. 
1888,  and  requiring,  at  every  public  roaa 
crossing  at  road  level  of  the  railway,  the 
fences  on  both  sides  of  the  crossing  and  of 
the  track  to  be  turned  into  the  cattle  guards, 
apply  to  all  public  road  crossings,  and  not  to 
those  in  townships  only,  as  is  the  case  of  the 
fencing  prescribed  by  s.  194  of  the  Railway 
Act,  1888.  Grand  Trunk  R.  W.  Co.  v.  Mc- 
Kay, 34  S.  C.  R.  81,  followed.  Three  per- 
sons were  near  a  public  road  crossing  when  h 
freight  train  passed,  after  which  they 
attempted  to  pass  over  the  track,,  and  were 
struck  by  a  passenger  train  coming  from  the 
direction  opposite  to  that  of  the  freight  train, 
and  killed.  The  passenger  train  was  running 
at  the  rate  of  45  miles  an  hour,  and  it  was 
snowing  slightly  at  the  time.  On  the  trial  of 
actions  under  Lord  Campbell's  Act  against 
the  railway  company,*  the  jury  found  that  the 
death  of  the  three  persons  was  due  to  negli- 
gence *'  in  violating  the  statute  by  running  at 
an  excessive  rate  of  speed,"  and  that  deceased 
were  not  guilty  of  contributory  negligence.  A 
verdict  for  the  plaintiff  in  each  case  was 
maintained  by  the  Court  of  Appeal : — Held, 
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that  the  defendants  were  liable;  that  the 
deceased  had  a  right  to  cross  the  track,  and 
there  was  no  evidence  of  want  of  care  on 
their  part,  and  the  same  could  not  be  pre- 
sumed ;  and,  though  there  may  not  have  been 
precise  proof  that  the  negligence  of  the  com- 
pany was  the  direct  cause  of  the  accident,  the 
jury  could  reasonably  infer  it  from  the  facts 
proved;  and  their  finding  was  justified.  Me- 
A.rthur  v.  Dominion  Cartridge  Co.,  [1905]  A. 
C.  72,  followed.  Wakelin  v.  London  and 
South  Western  R.  W.  Co.,  12  App.  Cas.  41, 
distinguished : — Held,  also,  that  the  fact  of 
deceased  starting  to  cross  the  track  two 
seconds  before  being  strAck  by  the  engine  was 
not  proof  of  want  of  care,  that  owing  to  the 
snowstorm  and  the  escaping  steam  and  noise 
of  the  freight  train  they  might  well  have 
failed  to  see  the  headlight,  or  hear  the  ap- 
proach of  the  passenger  train  if  they  had 
looked  and  listened.  Judgment  of  the  Court 
of  Appeal  affirmed.  Hainer  v.  Grand  Trunk 
R.  W.  Co.,  25  Occ.  N.  93;  Grand  Trunk  R. 
W.  Co.  V.  Hainer,  36  S.  C.  R.  180. 

Nei^lisence — Failure  to  Look  for  Train — 
Contributory  Negligence — Case  for  Jury,]  — 
The  plaintiff  was  injured  by  being  struck  by 
the  engine  of  a  train  of  the  defendants  w^hile 
crossing  their  track  at  a  level  highway  cross- 
ing. Had  he  looked,  he  could  have  seen  the 
approach  of  the  train,  but  he  did  not  look. 
There  was  some  evidence  that  the  usual  statu- 
tory signals  of  the  approach  of  the  train  were 
not  given.  The  plaintiff  sought  to  recover 
damages  for  his  injuries : — 'Hteld,  not  a  case 
which  could  be  withdrawn  from  the  jury. 
The  defence  that  the  plaintiff  should  have 
looked  out  for  the  train  was  one  of  contribu- 
tory negligence,  and  must  be  left  to  the  jury. 
Morrow  v.  Canadian  Pacific  R.  W.  Co.,  21 
A.  R.  149,  and  Valine  v.  Grand  Trunk  R.  W. 
Co.,  1  O.  L.  R.  224,  followed.  Sims  v.  Grand 
Trunk  R,  W.  Co.,  10  O.  L.  R.  330,  5  O.  W. 
R.  6(H. 

Nefifligenoe — Failure  to  look  for  train — 
Efficient  cause  of  accident — Nonsuit — Contri- 
butory negligence.  Wright  v.  Grand  Trunk 
R.  TV.  Co.,  5  O.  W.  R.  802. 

Negligence — Speed  of  train  —  Failure  to- 
give  statutory  warning — Fences  —  Thickly 
populated  part  of  town — Contributory  negli- 
gence— Findings  of  jury — New  trial.  Andreas 
V.  Canadian  Pacific  R.  W.  Co.  (N.W.T.),  2 
W.  L.  R.  249. 

Negligence  —  Warning  of  Approarh  of 
Train — Failure  to  Give — Reasonable  Excuse 
for  Omission  to  Look  for  Train  before  Cross- 
ing—Question for  ffury — Nonsuit  Set  Aside — 
New  Trial.]  —  Plaintiff  was  driving  in  a 
southerly  direction,  at  nighty  along  a  road 
called  the  Luzon  road,  which  crosses  de- 
fendants* line  at  a  right  angle.  The  carriage 
in  which  he  was  driving  was  struck  at  the 
crossing  by  an  express  train  of  defendants* 
from  the  east.  Plaintiff  was  thrown  out  and 
injured,  and  his  carriage  was  damaged.  Evi- 
dence shewed  that  the  plaintiff  neither  saw  nor 
heard  the  train  approaching  until  he  found 
himself  actually  crossing  the  track,  immedi- 
ately before  he  was  struck,  when  it  was  too 
late  to  avoid  it.  lie  said  that  the  night  was  so 
dark  that  he  could  not  even  see  the  fences  at 
the  side  of  the  road,  and  that  he  mistook  his 
position  in  consequence,  and  suppos<*d  that  he 
was  still  some  400  feet  away  from  the  railway 
track    when   he   found    himself   upon    it.      It 


seemed  plain,  however,  that  he  must  have 
seen  the  train  had  he  been  at  all  on  the  alert. 
There  was  some  evidence  that  the  cover  o#  the 
carriage  in  which  he  was  sitting  was  up,  and 
this  would  have  prevented  his  seeing  the  train. 
Wakelin  v.  London  and  South  Western  R.  W. 
Co.,  12  App.  Cas.  41,  and  Valine  v.  Grand 
Trunk  R.  W.  Co.,  1  O.  L.  R.  224,  considered : 
— Held,  that  where  the  railway  company  fails 
to  give  the  statutory  warning  of  the  approach 
of  a  train,  and  an  accident  happens,  plaintiff 
is  entitled  to  have  the  opinion  of  the  jury 
Upon  any  reasonable  excuse  given  for  the 
omission  to  look  out  for  the  approach  of  the 
train,  and  the  Judge  cannot  himself  pass  upon 
the  sufficiency  of  the  excuse.  The  excuses 
offered  by  plaintiff  in  the  present  case  for  his 
omission  to  see  the  approach  of  the  train  in 
time  to  avoid  the  accident,  should  not,  ik 
accordance  with  the  authorities,  have  been 
withdrawn  from  the  jury.  Nonsuit  set  aside 
and  new  trial  ordered.  Champagne  v.  OroMd 
Trunk  R.  W.  Co.,  5  O.  W.  R.  218,  9  O.  L. 
R.  589. 

Negligence — Workmen  in  grain  elevator — 
Tracks  in  elevator — Shunting  engine — ^Wara- 
jng — Findings  of  jury— New  trial.  Mott  v. 
Grand  Trunk  R,  W.  Co.,  5  O.  W.  R.  42. 

Passenger — Alighting  from  Moving  Car — 
Negligence — Contributory  Negligence  —  Find- 
ings of  Jury — Damages.] — A  railway  company 
which  has  undertaken  to  carry  a  passenger  to 
a  station  on  its  line  must  stop  its  train  at 
that  station  long  enough  to  give  the  passenger 
a  reasonable  opportunity  of  getting  off.  If 
the  train  stops,,  and  the  passeng?er,  after 
making  reasonable  efforts  to  do  so,  is  unable 
to  get  off  before  it  starts  again,  and  jumps  off 
and  is  injured,  the  company  is  liable  in  dam- 
ages; provided,  however,  that,  when  the 
passenger  jumps  off,  the  train  is  not  moving 
at  such  a  rate  of  speed  as  to  make  the  danger 
of  jumping  obvious'  to  a  person  of  reasonable 
intelligence.  The  fact  of  a  passenger  getting 
off  a  train  while  it  is  in  motion  is  not  in 
itself  evidence  of  negligence.  In  every  case 
it  is  a  question  to  be  decided  by  the  jury 
whether  the  passenger  acted  as  a  reasonable 
man  would  do  under  the  circumstances. 
Where  a  train  scheduled  to  'stop  at  a  named 
station,  did  not,  on  arriving  there,  stop  a 
sufficient  length  of  time  to  enable  the  passen- 
gers to  get  off,  and  a  passenger  in  attempting 
to  do  so,  after  the  train  had  started,  stumbled 
and  fell  and  was  injured,  and  it  was  found 
by  the  jury  on  the  evidence  that  he  acted  as 
a  reasonable  man  would  do  under  the  circum- 
stances, the  Court  refused  to  interfere  with 
their  finding,  or  to  reduce  the  damages 
awarded,  $1,000.  Keith  v.  Ottawa  and  New 
York  R.  W.  Co.,  1  O.  W.  R.  104.  749.  22  Occ. 
N.  114,  3  O.  L;  R.  265,  23  Occ  N.  85,  5  O. 
L.  R.  116. 

Passenger  —  Mere  Licensee  —  Duty  of 
Company — Negligence.] — N.  had  a  contract 
with  the  defendants  to  repair  a  bridge,  and, 
while  riding  on  the  locomotive  of  the  com- 
pany's coal  train  on  his  way  to  the  woc^.  he 
was  killed  by  reason  of  the  train  falling 
through  the  bridge.  The  engine  driver  in 
charge  of  the  train  (there  being  no  conductor) 
had  no  authority  to  take  passengers,  and  had 
instructions  not  to  allow  persons  to  travel 
on  the  engine  without  permission  from  some 
competent  authority,  but  the  company's  officers 
and  servants  and  other  persons  authorised  by 
the  manager  and   master  mechanic  used   to 
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ride  on  the  eoal  train.  A  few  days  before  the 
accident  N.  and  the  defendants'  manager  had 
gone  down  to  the  bridge  on  the  engine  of  a 
coal  train^  and  returned  the  same  way  the 
same  day.  In  an  action  by  N.*s  representa- 
tiveB  to  recover  damages  trom  the  company 
for  his  death,  the  jurj'  found  that  the  com- 
pany had  undertaken  to  carry  N.  as  a  passen- 
ger : — Held,  that  there  was  no  evidence  to 
support  such  a  finding,  and  that  N.  was  a 
**  mere  licensee."  The  relation  of  common 
carrier  and  passenger  does  not  exist  when  a 
person  tr&yels  on  the  locomotive  of  a  coal 
train  without  the  permission  of  some  officer 
who  haa  authority  to  give  such  permission, 
and,  if  injured,  such  a  person  has  no  right  to 
action  unless  injured  through  the  dolus  as  dis- 
tinguished from  the  culpa  of  the  carrier. 
Nightingale  v.  Union  Colliery  Co,  of  Briiish 
Columbia,  23  Occ.  N.  2()0,  9  B.  C.  R.  453. 

Passeac^r  in  Sleeping  Berth — Negli- 
gence,]— ^The  plaintiff  was  a  passenger  by  a 
night  train  on  the  defendants*  railway.  After 
retiring  to  the  berth  assigned  to  her — an 
upper  one — she  endeavoured  to  make  some 
change  in  the  manner  in  which  the  berth  was 
made  up.  She  next  tried  to  reach  the  other 
end  of  the  berth  from  the  inside,  but,  just 
aa  she  leaned  to  the  inside  of  the  car,  there 
was  a  violent  lurch  and  jerk  which  threw  her 
into  the  middle  of  the  passage  way,  on  her 
back,  inflicting  severe  injuries: — ^Held,  that 
there  was  evidence  of  negligence  to  go  to  the 
jury ;  and  a  nonsuit  was  set  aside,  and  a  new 
trial  directed,  timith  v.  Canadian  Pacific  R. 
W.  Co.,  34  N.  S.  Reps.  22.  Reversed  and 
nonsuit  restored :  *S\  C,  21  Occ.  N.  427. 
31  S.  C.  R.  367. 

Person  Crossing  Track  —  Highway 
(*ro89ing- — Neglect  to  Give  Statutory  Warning 
— Contributory  Negligence,] — Persons  lawful- 
ly using  a  highway  are  entitled  to  assume 
that  the  statutory  warning  will  be  given  b^  a 
train  crossing  the  highw^ay,  and  are  not  guilty 
of  contributory  negligence  because  while 
driving  a  restive  horse  they  approach,  in  the 
absence  of  warning,  so  close  to  the  crossing 
as  to  be  unable  to  control  the  horse  when 
the  train  crosses,  and  are  Injured,  even  though 
they  probably,  by  looking  or  listening,  would 
have  learned  of  th^  approach  of  the  train 
in  time  to  stop  far  enough  away  to  be  in 
safety.  The  question  of  contributory  negli- 
gence in  such  a  case  is  for  the  jury  to  deter- 
mine. Morrow  v.  Canadian  Pacific  R.  W. 
Co.,  21  A.  R.  149,  followed.  Vallee  v.  Grand 
Trunk  R.  W.  Co,,  21  Occ.  N.  109,  1  O.  L. 
R.  224. 

Person  Crossing  Track  —  Negligence 
— (Contributory  negligence — Findings  of  jury. 
Lennom  ▼.  Grand  Trunk  72,  W,  Co.,  1  O.  W. 
R.  771. 

Person  Crossing  Track  —  Negligence 
— Operating  train  on  line  of  other  company 
— Subsequent  amalgamation  —  Name  —  Re- 
vivor —  Damages  —  Reduction  on  appeal. 
Brewer  y.  Lake  Erie  and  Detroit  River  R,  W. 
Co.,  2  O.  W.  R.  125. 

Person  Crossing  Track  —  Negligence 
— Proximate  cause  —  Right  to  lay  tracks. 
Bonnville  v.  Grand  Trunk  R.  W.  Co.,  1  O. 
W.  R.  804. 

Person  Crossing  Track  —  Negligence 
— ^Thiin  running  reversely  —  Speed  in  city — 


Statutes  —  Warning  —  Contributory  negli- 
gence— Jury.  Moyir  v.  Grand  Trtmk  R.  W. 
10,,  2  O.   \V.  U.  83. 

Person  Crossing  Track  —  Negligence 
of  servants  —  Non-repair  of  highway.  Hol- 
den  Y,  Township  of  Yarmouth,  5  O.  L.  R. 
579,  1  O.  W.  R.  557,  2  O.  W.  R.  130. 

Person  Crossing  Track  —  iSpeed — 6*oii- 
tributory  Negligence — Damages  —  Kemoteness 
— tSuocession  —  Debts  of,] — When  a  railway 
train  approaches  a  station  at  the  ordinary 
speed  (twelve  miles  an  hour)  of  a  traiu 
about  to  stop  at  a  station — in  a  place  where 
the  Railway  Committee  has  not  ordered  a 
barrier  to  be  placed  and  which  is  not  shewn 
to  be  a  populous  part  of  a  city,  town,  or 
village — and  when  all  the  warnings  required 
by  law  have  been  given,  the  railway  com- 
pany are  not  responsible  for  an  accident  hap- 
pening from  the  engine  striking  a  vehicle 
driven  in  an  imprudent  manner  and  at  an 
immoderate  speed ;  and  so  even  where  freight 
cars '  placed  upon  a  switch  have  prevented 
the  approach  of  the  train  from  being  seen, 
the  tfompany  having  the  right  to  use  their 
switch  in  that  way.  2.  Even  if  the  com- 
pany were  liable,  the  plaintiffs  could  not 
recover  damages  for  the  loss  of  the  labour 
and  society  of  their  mother,  aged  76,  who 
was*  killed  in  the  accident,  or  for  the  nerv- 
ous shock  sustained  by  one  of  the  plaintiffs 
•owing  to  her  mother's  death,  such  damages 
I  being  problematical,  indirect,  and  remote ;  nor 
could  the  plaintiffs — having  accepted  the  suc- 
cession of  their  mother — recover  as  damages 
the  funeral  expenses  of  their  mother  and  the 
price  of  their  own  mourning  garments,  they 
having  in  paying  such  expenses  but  discharged 
debts  properly  due  by  the  succession,  which 
would  be  presumed  to  be  more  profitable  than 
onerous,  as  the  plaintiffs  had  accepted  it. 
Filiatrault  v.  Canadian  Pacific  R.  W,  Co,, 
Q.  R.  18  S.  C.  491. 

Person  Crossing  Track — Speed  of  train 
in  town — Fences— Warnings — Statutory  pro- 
visions— Jury.  McKay  v.  Grand  Trunk  R. 
W.  Co,,  5  O.  L.  R.  313,  2   O  W.  R.  57. 

Person  Crossing  nnder  Railway 
Bridge — Height  —  Injury  to  Person — Rail- 
way "Actn  —  Volens.]  —  The  plaintiff  was 
driving  a  load  of  hay  on  a  public  highway 
within  the  limits  of  a  village,  sitting  on  top 
of  his  load.  A  railway,  at  a  point  within 
the  village,  was  carried  over  the  highway 
by  an  iron  bridge,  and  the  plaintiff,  while 
driving  along  the  highway  under  the  bridge, 
was  struck  on  the  head  by  the  girders  and 
knocked  off  the  load  and  injured.  The  bridge 
was  built  in  1856  at  a  height  greater  than 
that  required  by  s.  185  of  the  Railway  Act, 
51  V.  c.  29,  but  the  municipality  and  their 
predei*e8sor8,  owners  of  the  road,  subsequently 
so  raised  its  level  as  to  leave  less  than  the 
statutory  space  between  the  road  and  the 
bridge: — ^Held,  that  the  section  must  be  con- 
strued as  compelling  the  railway  company  to 
construct  their  bridges  in  the  first  place  so 
,  as  to  leave  the  required  space  below  them  to 
I  the  highway  and  to  maintain  them  at,  at 
'  least,  that  height  from  the  original  8urfac<> 
of  the  highway,  and  not  as  obliging  theni 
to  conform  from  time  to  time  to  new  condi- 
tions created  by  the  persons  having  control 
of  the  highway.  Gray  v.  Danbury,  54  Conn. 
.574,  specially  referred  to.  Quaere,  whether 
the    plaintiff    could    have    succeeded    in    any 
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event  against  the  railway  company,  he  having 
deliberately  incurred  the  risk  of  the  squeeze, 
which  he  foresaw,  instead  of  stopping  his 
horses  and  putting  himself  into  a  place  tree 
from  danger  as  he  might  easily  have  done. 
C'or»o»  V.  Villoffe  of  We$ton,  21  Occ.  N.  145, 
1  O.  L.  R.  15. 


London  and  Western  Trusts  Co.  v.  Pire  Mar- 
quette R.   W.  Co,,  «  O.  W.  R.  321,  320. 


IX.    INJUBY   TO    l*BOPEIirY. 


Peraom  Lawfully  in  Station  Yard  — 

Proximate  Cause — ytegligence  —  Contributory 
\egUgence.] — The  plaintiff  was  walking  be- 
tween the  rails  of  the  defendants*  tracks  in 
a  station  yard,  and  was  run  down  and  in- 
jured by  a  reversed  engine  and  tender: — 
Held,  that,  even  if  the  defendants  were  guil- 
ty of  negligence  in  not  giving  notice  that 
the  engine  and  tender  were  in  motion,  as  there 
was  a  space  between  the  tracks  in  the  yard 
where  the  plaintiff  would  have  been  safe, 
he  was  guilty  of  negligence  in  walking  be- 
tween the  rails,  and  could  not  recover.  Cal- 
lendar  v.  Carleton  Iron  Co.,  D  Times  L.  R. 
iVm,  10  Times  L.  R.  366.  followed.  Phillips 
V.  Grand  Trunk  R,  W,  Co.,  21  Occ.  N.  161, 
1  O.  L.  R.  28. 


Person    I^oadinc    fOtat — Tmin    running 
into  car  —  Negligence  —  Appliances — Evi-  ' 
dence — Misdirection — Res  ipsa  loquitur — Evi-  | 
dence   as   to   cause.       Meenie  v.    Tilsonhurg, 
Lake  Erie,  and  Pacific  R.   W,  Co,,  6  O.  W. 
R.  69,   6  O.   W.  R.  286,  955.  . 

Preeantions — yegligcnce.]  —  From  the  ' 
moment  that  a  railway  company,  by  itself  { 
or  its  servants,  has  taken  all  possible  and  ■ 
reasonable  precautions,  it  is  thereby  relievtHl  I 
from  all  responsibility  which  might  rest  upon 
it  in  consequence  of  accidents  happening  un- 
der such  circumstances  as  are  mentioned  in 
the  report  of  this  case.  Villeneuve  v.  Can-  ! 
adian  Pacific  U.  W,  Co.,  Q.  R.  21  S.  C.  422. 


—  Limitation  of  Actions  — *'  by 
Reason  of  the  Railway  " — Amendment — Vest- 
ed Right,] — ^The  provisions  of  the  Railway 
Act,  1888,  s.  287  (as  to  limitations  of  ac- 
tions for  damages  or  injury  sustained  by  rea- 
son of  the  railway)  apply  to  actions  founded 
on  the  commission  of  acts,  not  to  those 
founded  on  the  omission  of  acts,  which  it  was 
the  company's  duty  to  perform.  Kelly  v. 
Ottawa  R.  W.  Co.,  3  A.  R.  616,  MoWillie 
V.  North  Shore  R.  W.  Co.,  17  S.  C.  R*  571, 
and  Zimmer  v.  Grand  Trunk  R.  W.  Co.,  19 
A.  R.  693,  considered.  If,  in  an  action 
against  a  railway  company,  an  amendment 
of  the  statement  of  claim  is  asked  for,  it 
should  not  be  allowed  if  s.  287  applies,  and 
the  amendment  sets  up  a  now  cause  of  action. 
Findlay  v.  Canadian  Pacific  R,  W.  Co.,  21 
Occ.  N.  461,  5  Terr.  L.  R.  143. 

Servant  —  Overhead  Bridge — Car  of  An- 
other Company  —  **  Used  on  the  Railway.] — 
When  a  car  of  a  foreign  railway  company 
forms  part  of  a  train  of  a  Canadian  rail- 
way company,  it  is  "  used  "  by  the  latter  com- 
pany within  the  meaning  of  s.  192  of  the 
Railway  Act,  51  V.  c.  29  <D),  so  as  to 
make  that  company  liable  in  damages  for  the 
death  of  a  brakesman  caused  by  the  car  be- 
ing so  high  as  not  to  leave  the  prescribed 
headway  between  It  and  an  overhead  bridge. 
Atchcson  V.  Grand  Trunk  R.  W.  Co.,  21  Occ. 
N.  308,  1  O.  L.  R.  168. 

Tardsman  —  Xogligence  —  Contributory 
negligencp — Shunting  cars  —  Failure  to  look 
— Functions    of    Judge    and    Jury — Nonsuit. 


_  —    Highway 

— Neglect  to  give  warning  —  Contributory 
negligence  —  Findings  of  Judge  —  Appeal 
to  Divisional  Court.  Smith  v.  Siagara.  St. 
Catharines^  and  Toronto  R.  W.  Co.,  4  O.  W. 
R.  526. 

Dan&ase  to  Property  Adjoinins  Hail- 
•wB,j  —  Xegligcnce  —  Evidence  —  Provin- 
cial Statutes  Respecting  Setting  out  Fire  — 
Intra  Vires — Application  to  Canadian  Paci- 
fic Railway  Company.] — In  an  action  brought 
by  the  owner  o{  a  lot  of  woodland  adjoining 
the  defendants'  line  of  railway  to  recover 
damages  alleged  to  have  been  caused  by  a 
fire  negligently  started  by  the  defendants' 
servants,  and  allowed  to  extend  to  the  plain- 
tiff's land,  it  appeared  in  evidence^  that  N., 
a  section  foreman  of  the  defendants'  railway, 
set  fires  to  bum  up  some  piles  of  sleepers 
and  rubbish  on  the  railway  line.  The  weath- 
er had  been  very  dry  for  a  long  time,  and 
forest  fires  were  burning  all  over  the  country. 
Witnesses  on  behalf  of  the  plaintiff  testified 
that  they  saw  fire  on  the  railway  line  at  this 
time,  and  traced  its  course  through  the  fence 
to  the  plaintiff's  land.  N.  swore  that  the 
fires  which  he  started  were  all  burnt  out  be- 
fore the  fire  was  seen  on  the  plaintiff's  pro- 
perty, and  other  evidence  was  given  to  the 
same  effect.  The  jury  found  that  the  fire 
spread  from  the  fire  set  by  N.,  and  that  N. 
negligently  and  unreasonably  allowed  it  to 
extend.  A  verdict  was  entered  for  the  plain- 
tiff for  $500 : — Held,  that  there  was  suflScient 
evidence  to  justify  the  verdict.  Per  Tuck. 
C.J.,  and  McLeod,  J.,  that  48  V.  c.  11  and 
60  V.  c.  9  (to  prevent  the  destruction  of  for- 
ests and  other  property  by  fire)  are  not  ultra 
vires  of  the  local  legislature.  Per  McLeod, 
J.,  that  the  defendants,  having  brought  on 
their  land  a  dangerous  element,  not  naturally 
there,  did  so  at  their  peril,  and,  if  it  caused 
injury,  they  were  liable,  though  no  negligence 
was  proved.  The  provision  of  the  statutes 
that  a  person  starting  a 'fire,  except  for  cer- 
tain purposes  specified,  between  the  1st  May 
and  the  1st  December  is  guilty  of  negligence, 
applied  to  the  defendants,  and  they  were, 
therefor,  liable  under  the  Acts  as  well  as  at 
common  law.  Grant  v.  Canadian  Pacific  /^. 
W.  Co.,  36  N.  B.  Reps.  628. 

Destmotion  of  Property  —  Verdict 
against  company — Fire  insurance — Credit  for 
insurance  moneys.  Stratford  v.  Toronto, 
HamUton,  and  Baffalo  R.  W.  Co.,  6  O.  W. 
R.  698. 


Pire — Sparks  from  Engine — Evidence  — 
Verdict.] — See  Jackson  v.  Grand  Trunk  R. 
W,  Co..  22  Occ.  N.  12.  240,  2  O.  L.  R.  689, 
32  S.  C.  R.  245. 


-Sparks  from  Engine — 'Scgligence — 
Statutory  Powers — Costs.] — A  railway  com- 
pany authorized  by  statute  to  carry  on  its 
railway  undertaking  in  the  place  and  by  the 
means  adopted  is  not  responsible  in  damages 
for  injury  not  caused  by  negligence,  but  by 
the  ordinary  and  normal  use  of  its  railway ; 
or,  in  other  words,  by  the  proper  execution 
of  the  power  conferred  by  the  statute.  Ged- 
dis  V*  Proprietors  of  Bann  Reservoir,  3  App. 
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Cas.  430,  438,  and  Hammersmith  U.  \V.  Co. 
V.  Brand,  L.  R.  4  H.  L.  215,  fallowed.  The 
previous  state  of  the  common  law  imposing 
liability  cannot  render  inoperative  the  posi- 
tive enactment  of  a  statute.  Neither  the 
Civil  Code  of  Lower  Canada,  art.  356,  nor  the 
Dominion  Railway  Act,  ss.  92,  288,  on  their 
true  construction,  contemplates  the  liability 
of  a  railway  company  acting  within  its  statu- 
tory powers.  So  held,  where  the  respondeni 
had  suffered  damage  caused  by  sparks  escap- 
ing from  one  of  tne  appellants  locomotive 
engines  while  employed  in  the  ordinary  use 
of  its  railway.  Judgment  in  20  Occ.  N.  441, 
Q.  R.  9  Q.  B..  551,  reversed.  Appeal  allowed, 
appellants  to  pay  respondent's  costs  in  ac- 
cordaRce  with  the  terms  on  which  special 
leave  to  appeal  was  granted.  Canadian  Paci- 
fic R,  W,  Co.  V.  Roy,   [1902]   A.  C.  220. 


—  Sparks  from  Engine — Negligences 
Absence  of — Liahihty.] — Action  for  damage 
for  injury  to  trees  caused  by  fire  arising 
from  sparks  from  a  locomotive  engine  be- 
longing to  the  defendant  company : — Held, 
following  Roy  v.  Canadian  Pacific  R.  W. 
Co.,  Q.  R.  9  Q.  B.  551,  20  Occ.  N.  441, 
that,  where  injury  is  occasioned  by  sparks 
from  an  engine,  the  railway  company  is  re- 
sponsible in  damages  for  the  same,  without 
proof  of  direct  negligence  in  the'  operation 
of  the  road.  Henley  v.  Canadian  Pacific  R. 
W.  Co.,  21  Occ.  N.  394. 

Blsl&t  to  Compensation — Operation  of 
railway — Alterations  in  street — Interference 
with  access — Injury  from  smoke,  etc.  Re 
Macdonald  and  Toronto,  Hamilton,  and  Buf- 
falo R.  W.  Co.,  2  O.  W.  R.  721,  723. 


X.  Lands. 

Agreement  to  PnroHase — Requisitions 
on  title — Application  by  vendor  under  Ven- 
dors and  Purchasers  Act — Railway  company 
obtaining  leave  to  pay  purchase  money  into 
Court  under  Railway  Act — Costs.  Re  Rous- 
seaucp  and  l^oronto,  Hamilton,  and  Buffalo 
R.  W.  Co.,  3  O.  W.  R.  824. 

.  Award  —  Valuation  —  Interest  of  arbi- 
trator— Extension  of  time  for  making  award 
— Provisions  of  award — Letter  by  landowner 
to  arbitrators^ — Compensation  —  Amount  — 
Reducing  on  appeal.  Re  Canadian  Pacific  R, 
W.  Co.  and  Du  Cailland,  3  O.  W.  R.  .33. 

Deed  —  Construction  —  Fencing — Bound- 
aries —  Estoppel  —  Registry  Laws  —  Ripar- 
ian Rights  —  Prescription  —  Tenant  by  Suf- 
ferance —  Damages  —  Emphyteusis  —  Alien- 
ation —  Parties.l — The  plaintiffs,  a  railway 
company,  purchased  land  from  P.  bounded  by 
a  non-navigable  river,  as  "selected  and  laid 
out "  for  their  permanent  way.  Stakes  were 
planted  to  shew  the  side  lines,  and  the  rail- 
way fencing  was  placed  here  and  there  above 
the  water  line,  although  the  company  could 
not  have  had  the  quantity  of  land  conveyed 
unless  they  took  possession  to  the  edge  of  the 
river.  P.  remained  in  possession  of  the  strip 
between  the  fence  and  the  water's  edge  and 
of  the  bed  of  the  stream  ad  medium,  and, 
after  the  registration  of  the  deed  to  the  com- 
pany, Qold  the  rest  of  his  property,  including 
water  rights,  to  the  defendant's  grantor,  de- 
scribing the  property  sold  as  *'  including  that 


part  of  the  river  which  is  not  included  in  the 
right  of  way,"  etc.  The  company  never  oper- 
ated their  line  of  railway,  but  leased  it  for 
999  years  to  another  company,  by  whom  it 
was  operated : — Held,  that  the  description  in 
the  deed  to  the  railway  company  included, 
ex  jure  nfiturse,.  the  river  ad  medium,  as  an 
incident  of  the  grant.  2.  That  the  possession 
by  the  vendor  and  his  assigns  of  the  strip 
and  the  bed  of  the  river  ad  medium,  was  not 
the  possession  animo  domini  required  for  the 
acquisitive  prescription  of  ten  years  under 
art.  2251,  C,  C,  but  merely  an  occupation 
as  tenant  by  sufferance.  3.  That  the  failure 
of  the  vendor  to  deliver  the  full  quantity  of 
land  sold  and  the  company's  abstention  from 
troubling  him  in  his  possession,  could  not  be 
construed  as  conduct  placing  a  different  con- 
structfon  upon  the  deed.  4.  That  the  terms 
of  the  description  In  the  conveyance  to  the 
defendant's  grantor,  were  a  limitation  equiva- 
lent to  an  express  reservation  of  the  part 
previously  conveyed  to  the  company,  the  de- 
fendant having  also  notice  through  the  re- 
gistration of  the  deed  to  the  company,  .j. 
That  the  acquisitive  prescription  of  thirty 
years  under  art.  2242,  C.  C,  could  not  run 
in  favour  of  the  vendor.  0.  That  the  lease 
to  the  company  which  held  and  operated  the 
railway  amounted  to  an  emphyteutic  lease 
assigning  the  domaine  utile  and  all  the  com- 
pany's right  in  respect  of  the  railway,  re- 
serving, however,  the  domaine  direct,  and 
consequently  the  lessor  company  had  the  right 
of  action  au  petitoire,  although  the  lessees 
would  have  the  right  of  action  for  damage^;, 
and,  might  be  added  as  plaintiffs  if  there 
were  any  valid  claim  for  damages.  Massa- 
wippi  Valley  R.  W.  Co.,  v.  Reed,  33  S.  O. 
R.  457. 

Injury  —  Subsidence  —  Remedy  —  Ac- 
tion —  Damages  —  Mandatory  order  —  Con- 
tinuing damages  —  Compensation  —  Stay  of 
proceedings.  Hanley  v.  Toronto,  Hamilton, 
and  Buffalo  R.  W.  Co.,  6  O.  W.  R.  841,  11 
O.  L.  R.  91. 

Right  of  Way  —  Agreement  with  land 
owner  —  Construction  —  Trespass.  Malhe- 
son  V.  Grand  Trunk  R.  TF.  Co,,  3  O.  W.  R. 
213. 

Biglit  of  WaT  over  Lands  Ooonpled 
by  another  Railway — Order  of  Railway 
Committee — Expropriation  —  Notice  —  De- 
fects in — Injunction.  Grand  Trunk  R.  W. 
Co.  V.  Lindsay,  Bobcaygeon,  and  Pontypool 
R.  TV.  Co.,  3  O.  W.  R.  54. 

Subsidy  —  Grant  —  Construction  of  Stat- 
ute— Mines  and  Minerals  —  Reservation  — 
Dominion  Lands  Act.] — Held,  that  the  appel- 
lant railway  company,  being  entitled  under  53 
V.  c.  4,  (D.),  and  an  order  in  council  made 
in  pursuance  thereof,  to  grants  of  Dominion 
lands  as  a  subsidy  in  aid  of  the  construction 
of  their  railwaj',  were  entitled  to  them  with- 
out any  reservation  by  the  Crown  of  mines 
and  minerals  except  gold  and  silver.  The 
Dominion  I^ands  Act,  1886,  and  the  Regula- 
tions of  1889  thereunder,  which  prescribe  a 
reservation  to  that  effect,  do  not  apply.  They 
relate  only  to  the  sale  of  Dominion  lands  and 
to  the  settlement,  use,  and  occupation  thereof. 
The  grants  in  question  were  not  by  way 
of  sale.  .  Judgments  in  8  Ex.  C.  83,  33  S.  C. 
R.  673,  reversed.  Calgary  and  Edmonton  R. 
W.  Co.  V.  The  King,  [1904]   A.  C.  765. 


1399 


AND  SAUWAT  COHPAHIES. 


1400 


XI.  Lease  of  KAii;vrAT. 

pASseaC®'  Trala  Serrloe  —  Contract 
with  Uoverntneni — Breach  by  Lessee — Waiver 
— Damages — Mandatory  Injunction,]  —  By 
an  agreement  the  plaintiffs  were  to  lease  their 
line  of  railway  to  the  defendants,  upon  the 
condition,  inter  alia,  that  the  defendaats 
would  run  a  passenger  train  each  way  each 
day  between  stations  A.  and  B.  The  lease 
was  not  executed,  but  the  defendants  went 
into  possession  of  and  operated  the  line.  The 
plaintife  alleged  in  their  bill  that  at  the 
time  of  the  agreement,  as  was  known  to  the 
defendants,  they  were  under  contract  with 
the  Government  of  New  Brunswick  to  run 
a  i>asseuger  train  each  way  each  day  between 
A.  and  B. : — Held,  that  no  case  was  made 
out  for  relief  by  mandatory  injunction,  which 
will  only  be  granted  where  necessary  for  tht» 
prevention  of  serious  damage,  and  that  the 
question  raised  was  merely  one  of  pecuniary* 
damages  between  the  plaintiffs  and  defend- 
ants, for  which  the  defendants  were  well  able 
to  account  to  the  plaintiffs,  and  which  by  the 
lease  the  plaintiffs  had  agreed  to  accept  in 
event  of  their  liability,  if  any,  to  the  Gov- 
ernment, and  that  it  did  not  appear  that  such 
liability  had  arisen.  Tobiquc  Valley  R,  1V\ 
Co.  V.  Canadian  Pacific  R.  W.  Co.,  21  Occ. 
N.  148,  2  N.  B.  E(i.  Reps.  11)5. 


reason  of  their  railway.  3  It.  S.  O.  1897,  c 
2U7,  s.  42  ( 1 )  "  may  prove  that  the  same 
was  done  in  pursuance  of  and  by  authority 
of  this  Act  and  the  special  Act,**  mean  only 
j  that  "  may  prove  that  the  damage  or  injury 
resulted  by  reason  of  the  railway  *'  as  in  the 
earlier  part  of  same  section.  Rycbmam  v. 
Hamiltoity  Orimsby  and  BeamsvUle  Blectrir 
H.  ir.  Co.,  6  O.  W.  H.  271,  10  O.  L.  R.  419. 


XII.  Passenoebs. 

Death — iVction  by  widow — Evidence — Ut's 
geeta*  —  Statements  of  deceased  and  of  de- 
fendants' agent — Discrediting  witness.  Henry 
T.  Grand  Trunk  R,  W.  Co,,  4  O.  W.  R.  2;{. 

Ezpnlflion  of  Passengrer  —  Indian  — 
Passenger  Rates — Special  Contract — (^ustotn 
— Withdrawal  of  Privilege — Absence  of  \o- 
tice — Accommodation  —  Jury  —  DanuigvHA — 
A  passenger  holding  a  second  class  ticket 
on  a  railway  cannot  be  compelled  to  travel 
in  a  smoking  car.  He  is  entitled  to  the 
accommodation  usually  furnished  such  pas- 
sengers. Judgment  of  Britton,  J..  3  O,  W. 
R.  705,  affirmed.  Garrow  and  Osier,  J.I.A.. 
dissenting  ns  to  the  conclusions  of  fact.  Jones 
v.  Grand  Trunk  /?.  W.  Co.,  5  O.  AA'.  R.  Oil, 
no.  L.  R.  723. 

Free  Pass — Conditions  —  Construction — 
Liability  for  Negligence  —  Misdirection  • — 
Damages  —  AVir  Trial.] — See  Ccjitral  Ver- 
mont R.  M\  Co.  v.  Franch^re,  35  S.  C.  R. 
08. 

Oratuitoua  Passenser — Gross  yegligcnce 
— Action — Limitation  Clause — ''By  Reason  of 
the  Railway^* — Release — Invalidity.] — Defend- 
ants furnished  plaintiff  with  an  unconditional 
free  pass  upon  their  railway.  Plaintiff,  while  a 
passenger  on  defendants*  railway  received  in- 
juries, the  result  of  a  head-on  collision  be- 
tween two  cars  of  the  defendants,  managed 
by  the  defendants'  servants : — Held,  there  was 
prima  facie  evidence  of  negligence  and  plain- 
tiff was  entitled  to  recover.  2.  The  action  was 
not  barred  under  the  limitation  clause  of  the 
General  Railway  Act,  R.  S.  O.  1897,  c.  207. 
s.  42  which  was  incorporated  in  the  defend- 
ants* special  Act,  although  the  action  was 
bix)ught  later  than  six  months  after  the  acci- 
dent occurred,  because  the  action  was  based 
on  the  breach  of  the  common  law  duty  of  the 
defendants,   and   not   on   injury  sustained   by 


Injiiry  to  Pa«i»iigor, —  Action  —  Limi- 
tation clause — **  By  reason  of  the  railway  '* — 
'"  Works  or  operations  of  the  company.**  HayerM 
v.  BHtish  Columbia  Electric  /?,  W,  Co.,  (B. 
C),  2  W.  L.  R.  152. 

laiury  to  PaMeagoir — Evidence  for  Jury 
—  yegligcnce  —  Railway  Mail  Clerk — Con- 
tractor—  Principal  and  Agent  —  Master  and 
Servant  —  Independent  Contractor  —  Respon- 
deat Sui>€rior  —  Misfeasance  and  Nonfeas- 
ance.] —  The  action  for  damages  for  injury 
caused  by  negligence  of  a  common  carrier  of 
IMssengers  is  in  tort.  A  duty  is  imposed  by 
law  upon  a  common  carrier  of  passengers  to 
carry  them  safely  and  securely  so  that  no 
damage  or  injury  shall  happen  to  them  by  the 
negligence  or  default  of  the  carrier.  A  breach 
of  this  duty  is  one  for  which  an  action  lies 
which  is  founded  on  the  common  law,  and 
requires  not  the  aid  of  contract  to  support  it. 
Corporations  are  liable  for  negligence  whether 
they  derive  any  ultimate  pecuniary  benefit  or 
not  from  the  performance  of  the  duty  imposed 
on  them.  If  the  passenger  be  carried  in  per- 
forma  nee  of  a  contract,  it  is  inunaterial 
whether  he  himself  negotiated  the  contract  or 
paid  the  fare,  or  whether  any  fare  was  paid, 
or  if  paid  whether  it  went  into  the  pocket 
of  the  defendants.  The  C.  &  E.  R.  Co.  were 
the  owners  of  a  line  of  railway  between  the 
city  of  Calgary  and  the  town  of  Edmonton, 
but  owned  no  rolling  stock  and  employed  no 
staff  for  the  operation  of  the  road.  They 
entei-ed  into  an  agreement  with  the  C.  P.  R. 
Co.,  the  defendants,  **  for  the  regulation  and 
interchange  of  traffic  and  the  working  of 
traffic  over  the  railway's  of  the  said  companies, 
and  for  the  division  and  apportionment  of 
tolls,  rates,  and  charges,  and  generally  in  re- 
lation to  the  management  and  working  of  the 
railways  *'  of  the  two  companies,  whereby  the 
defendant  company  agreed  to  operate  the  rail- 
way line  on  behalf  of  the  C.  &  E.  R.  Co. 
**  with  a  staff  and  organization  appointed  by 
the  C.  P.  R.  Co.  (the  defendants),  and  to 
provide  a  service  of  such  efficiency  and  speed 
and  oi>erate  the  property  of  the  C.  &  E.  R. 
(^o.  as  agents  for  and  on  account  of  the  C.  Ac 
E.  R.  (*o.,  as  may  be  required  or  directed  by 
that  company  or  its  officer.*'  The  contract 
also  provided  that  the  defendant  company 
should  not  be  required  to  maintain  the  road 
**below  a  point  of  efficiency  net^essary  to  the 
safe  and  proper  handling  of  such  train  service, 
as  may  be  required  for  the  proix^r  operation 
of  the  railway.'*  All  the  expenses  of  operating 
the  road  wei^  to  be  paid  in  the  first  instance 
by  the  defendant  company,  but  were  to  be 
charged  against  the  C.  &  E.  R.  Co.,  under  a 
special  clause  in  the  agreement  for  t^e  appor- 
tionment  of  the  tolls  and  receipts.  The  roll- 
ing stock  used  in  operating  the  road  bore  the 
name  of  the  defendant  company.  The  officials 
employed  in  operating  it  wore  caps  indicating 
that  they  were  servants  of  the  defendant  com- 
pany. The  defendant  company  sold  tickets 
entitling  the  holder  to  travel  over  the  C.  &  E. 
line  and  issued  a  "  time  bill  *'  giving  the  time 
tables  of  the  western  division  of  the  defendant 
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company,  in  which  the  line  between  Calgary  . 
and     Edmonton     was     referred     to    as     the  I 
**  Edmonton  section,"  and  this  time  bill  was  ' 
indorsed  with  the  names  of  the  leading  officials 
of  the  defendant  company.    The  plaintiff  was 
a  railway   mail  clerk  in  the  employ  of  the 
government  of  Canada,  whose  duty  it;  was  to 
handle  and  attend   to   the  government   mail 
matter  being  carried  on  the  C.  &  E.  line  be- 
tween   Calgary   and    Edmonton.     This   mail 
matter  and  the  plaintiff  were  both  carried  un- 
der a  contract  between  the  Postmaster-General 
of  Canada  and  the  C.  &  E.  Co.,  and  the  C. 
&  E  Co.  received  from  the  government  of  Can- 
ada the  moneys  paid   for  carrying  the  mail 
matter,  and  no  part  of  such  money  was  re- 
ceived   by    the    defendant    company.     While 
being  carried  on  a  train  on  the  C.  &  E.  line 
towcmls  Edmonton,  the  plaintiff  was  injured 
by  the  derailment  of  the  train,  which  fell  into 
a  ravine,  and  he  brought  action  for  damages 
against  the  defendants : — Held,  that  the  plain- 
tiff being  lawfully  in  the  mail  car  with  the 
knowledge  and  consent  of  the  aefendants,  and 
a  passenger  under  the  charge  and  care  of  the 
defendants,  of  which   there  was  evidence  to 
go  to  the  jury,  a  duty  was  imposed  upon  the 
defendants  to  carry  liim  safely  and  securely, 
so  that  by  their  negligence  or  default  no  in- 
jury should  happen  to  him ;  that  for  a  breach 
of  this  duty  an  action  would  lie  independently 
of     any    contract;    and     that     the   question 
whether  or   not   the   defendant   company    re- 
ceived a  reward  for  carrying  the  plaintiff  did 
not  affect  the  rights  of  the  parties: — Held, 
also,  against  the  contention  that  the  defendant 
company  were  merely  agents  for  the  C.  &  E. 
Co.,    and    that    the    officials     and     workmen 
operating  the  road  were  the  servants,  not  of 
the  defendants,  but  of  the  C.  &  E.  Co.,  and 
that  the  latter  company,  if  any  one,  were  re- 
sponsible ;   that  there  was  evidence  to  shew 
that  the  officials  and  workmen  were  the  ser- 
vants of   the   defendant   company,   and   that 
the  defendant  company  were  not  merely  agents 
but  were  independent  contractors : — Held,  also, 
against    the    contention    that    the  defendants 
were    the    agents   of    the    C.   &   E.   Co.   in 
operating  the  road,  and  were,  therefore,  liable 
only  for  a   misfeasance  but  not   for  a   non- 
feasance;  that  the  omission  to   take  proper 
care  in  resi)ect  to  the  condition  of  the  bridge, 
and  the  track,  and  the  running  a  train  over 
the  track  and  bridge  while  in  an  unsafe  con- 
dition,  would   be   a   misfeasance   and    not   a 
nonfeasance,  and  that,  therefore,  even  if  the 
defendants  were  merely   agents  of  the  C.  & 
E.  Co.j  they  would  still  be  liable.     Kenny  v. 
Canadian  Pacific  R,   W.  Co.,  5  Terr.  li.  R. 
420. 

laiiiry  to  Passenger — Negligence — Over- 
crowding  Train  —  Proximate  Cause.]  —  The 
plaintiff,  when  travelling  by  an  excursion 
train  belonging  to  the  defendants^  system,  was 
constrained,  by  reason  of  the  overcrowding  of 
the  cars,  to  resort  to  the  platform  outside  one 
of  the  cars,  and  for  better  protection  sat  down 
on  the  second  step  of  the  outside  platform, 
and  while  so  sitting  was  thrust  out  by  a 
swerve  of  the  train,  which  made  the  persons 
standing  on  the  platform  press  up  against  him 
suddenly.  This  caused  him  to  lose  his  bal- 
ance, and  one  of  his  legs  protruding  was 
struck  by  some  fixture  on  the  track  and  he 
sustained  injuries : — ^Held,  that  the  defendants 
were  liable.  Burrisn  v.  Pere  Marquette  R, 
W.  Co.,  25  Occ.  N.  13,  9  O.  L.  R.  250.  4  O. 
W.  R.  510. 


— Destruction — Contract  or  tort 
— Carriage  of  Chinamen  —  Joint  contract  — 
Action  by  one — Damages — ^Personal  effects  and 
household  goods.  Chan  Dy  Chea  v.  Alberta 
Railway  and  Irrigation  Co.  (N.W.T.),  1  W. 
L.  U.  371. 

Negligeaoe — Action — Subsequent  death  of 
plaintiff — Continuation  of  action  by  executors 
— New  action  by  executors — Evidence  as  to 
cause  of  death  —  Damages  —  Apportionment. 
apeers  v.  Grand  Trunk  R.  W.  Co.,  Craig  ▼. 
Grand  Trunk  R.  W.  Co..  3  O.  W.  R.  (»>,  4  O. 
W.  R.  490. 

Negligeaoe  —  Invitation  to  Jump  off 
Moving  Train.] — If  there  is  a  platform  at  a 
railway  station,  the  railway  company  are 
bound  to  bring  the  passenger  car  of  a  train 
stopping  there  up  to  the  platform  to  permit 
passengers  to  step  down  on  it  in  alighting, 
or  to  provide  some  other  safe  means  for 
passengers  to  alight,  and  the  omission  to  do  so" 
will,  if  damage  result,  render  the  company 
liable,  and  there  is  no  duty  imposed  by  the 
law  upon  a  passenger  to  disclose  to  an  officer 
of  the  company  who  'offered  to  assist  her 
to  alight  at  an  improper  and  dangerous  place, 
anything  in  her  condition  which  rendered 
special  care  necessary.  Guay  v.  Canadian 
Northern  R.  W.  Co.,  24  Occ.  N.  277,  15  Man. 
Jj.  R.  275. 

Negligeaoe — Assault  on  Passeng^ — Duty 
of  Conductor — Damages — Reduction  —  New 
2'rial.] — The  plaintiff,  a  passenger  on  a  rail- 
way train,  was  assaulted  shortly  after 
beginning  his  trip  by  an  intoxicated  fellow- 
passenger.  He  complained  to  the  conductor, 
who  promised  to  get  a  policeman  at  the  next 
station,  but  failed  to  do  so.  The  assailant 
having  become  more  quiet,  the  plaintiff  did  not 
anticipate  a  further  attack,  but  was  assaulted 
a  second  time,  which  was  also  reported  to  the 
conductor,  who  took  no  action,  and  a  third 
assault  having  been  made,  the  plaintiff  left 
the  train  and  completed  his  journey  on  the 
following  day.  In  an  action  against  the  rail- 
way company  the  plaintiff  obtained  a  verdict 
for  $3,500,  which  was  sustained  by  the  Court 
of  Appeal: — Held,  affirming  the  judgment  of 
the  Court  of  Appeal,  5  O.  L.  R.  334,  23  Occ. 
N.  05,  that  the  defendants  were  liable;  that 
it  was  the  duty  of  the  conductor,  on  being 
informed  of  the  first  assault,  to  take  pre- 
cautions to  prevent  a  renewal,  and  his  failure 
to  do  so  gave  the  plaintiff  a  right  of  action. 
Pounder  v.  North  Eastern  R.  W.  Co.,  [18921 
1  Q.  B.  385,  dissented  from.  Held,  also,  that, 
as  the  plaintiff  did  not  anticipate  the  second 
assault,  the  conductor  could  not  be  assumed 
to  have  foreseen  it,  and  the  jury  having  evi- 
dently giveq  damages  for  that  as  well  as  the 
third,  the  amount  recovered  shoflld  be  reduced 
to  $1,000,  and  a  new  trial  had  if  this  sum 
were  not  accepted.  Blain  v.  Canadian  Pacific 
R.  W.  Co.,  5  O.  L.  R.  334,  2  O.  W.  R.  70, 
24  Occ.  N.  49;  fif.  C,  sub  nom.  Canadian 
Pacific  R.  W.  Co.  V.  Blain,  34  S.  C.  R.  75. 

Negligence — Defective  Bridge  —  Gratui- 
tous Passenger.] — In  the  absence  of  evidence 
of  gross  negligence,  a  carrier  is  not  liable  for 
injuries  sustained  by  a  gratuitous  passenger. 
Moffatt  V.  Bateman,  L.  R.  3  C.  P.  115,  fol- 
lowed. Harris  v.  Perry,  [1903]  2  K.  B.  219, 
distinguished.  Although  a  railway  company 
may  have  failed  to  properly  maintain  a  bridge 
under  their  control  so  as  to  ensure  the  safety 
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of  persons  travelling  upon  their  trajns,  the 
mere  fact  of  such  omission  of  duty  does  not 
constitute  evidence  of  the  gross  negligence 
necessary  to  maintain  an  action  in  damages  for 
the  death  of  a  gratuitous  passenger.  Judg- 
ment in  U  B.  C.  tt.  453  affirmed.  Nightingale 
V.  Union  Vollieru  Co,  of  British  Columbia,  35 
S.  C.  R.  65. 

Neglisence — Ejection  of  Drunken  Passen- 
ger— J^'atal  Injuries  Act — Damages — Remote- 
ness.]— The  deceased  was  a  passenger  on  the 
defendants'  train  from  Detroit  to  Buffalo. 
Between  Detroit  and  Bridgburg  he  drank 
heavily,  and  when  near  Bridgburg  began  to 
annoy  passengersi  and  the  conductor  compelled 
him  to  leave  the  train  at  the  latter  station. 
This  was  700  feet  from  the  northerly  end  of 
the  international  railway  bridge  over  the 
Niagara  river,  and  the  deceased,  who  was  not 
given  into  the  charge  of  the  station  agent  or 
any  other  person,  being  intoxicated,  strayed 
.  after  the  train,  on  which  his  luggage  remained, 
and  fell  over  the  bridge  and  was  drowned. 
There  would  have  been  no  difficulty  in  taking 
care  of  the  deceased  and  preventing  him  inter- 
fering with  the  passengers.  Bridgburg  was 
only  5  minutes  distant  from  the  city  of  Black 
Uock  and  only  20  minutes  from  Buffalo: — 
Held,  that  the  defendants  were  not  liable  for 
damages^  as  they  were  not  obliged  to  carry 
him  to  Buffalo,  nor  to  place  him  in  charge  of 
any  one  at  Bridgburg.  Judgment  in  24  Occ. 
N.  293.  7  O.  L.  R.  690,  3  O.  W.  R.  788, 
reversed.  Delahanty  v.  Michigan  Central  ft. 
}\\  Co.,  6  O.  W.  R.  252,  10  O.  L.  R.  388. 

NesUeenee  —  Invitation  to  Jump  off 
Movitig  Train.]  —  In  February,  1902,  the 
plaintiff  and  her  husband  travelled  by  the 
defendants'  line  from  Winnipeg  to  Eustace; 
when  the  train  stopped  at  Eustace,  the  bag- 
gage car  was  at  the  station  platform.  The 
rear  passenger  car,  in  which  the  plaintiff 
travelled,  was  some  distance  from  the  end  of 
the  platform.  When  the  train  stopped  the 
plaintiff  and  her  companions  went  to  the  front 
platform  of  the  car;  her  companions  jumped 
down ;  when  they  were  off,  the  defendants' 
conductor  in  charge  of  the  train^  who  was 
standing  on  the  ground,  put  up  his  hand  to 
assist  the  plaintiff  to  get  off;  she  took  his 
hand  and  jumped  down  from  the  lowest  step 
of  the  car  to  the  ground ;  the  distance  was  too 
great  for  her  to  step  down.  The  ground  sloped 
downwards  away  from  the  track  and  was 
slippery  from  ice  on  it.  The  train  began  to 
move  either  as  she  jumped  or  just  before  or 
just  after.  Immediately  after  jumping  down, 
the  plaintiff,  who  was  pregnant,  felt  great 
pain ;  for  several  days  she  was  confined  to 
her  bed ;  and  on  the  16th  February  1902,  had 
a  miscarriage.  The  trial  Judge  round  that 
her  sufferings  from  the  time  of  her  journey 
till  the  miscarriage  on  the  16th  February,  and 
the  miscarriage  itself,  and  her  suffering,  were 
the  i*esult  of  her  being  obliged  to  jump  down 
as  she  did  in  order  to  leave  the  train  at  her 
journey's  end.  It  was  contended  for  the  de- 
fendants that  they  were  'not  compellable  to 
have  a  platform  at  so  unimportant  a  station 
as  Eustace: — Held,  that,  as  they  had  one 
there,  they  were  bound  to  bring  their  passen- 
ger cars  up  to  it  to  permit  a  passenger  to 
step  down  on  it  in  alighting.  The  conductor's 
act  was  an  invitation  to  the  plaintiff  to  get 
off  when  she  did;  she  was  justified  in 
assuming  that  there  was  no  safer  or  bettek 
way  of  getting  off.  There  was  a  platform  at 
which  the  plaintiff  could  have  descended  in 


safety.  Instead  of  that,  she  was  invited  by 
the  defendants'  servant  to  alight  at  a  place 
which  was  patently  not  safe.  Judgment  for 
the  plaintiff  for  $200  damages  and  costs. 
Quay  v.  Canadian  Northern  R.  W.  Co.,  24 
Occ.  N.  277. 

Neglisence — Overcrowding  train  —  Proxi- 
mate cause.  Burriss  v.  Pere  Marquette  H, 
W.  Co.,  4  O.  W.  R.  510. 

Negliflrenoe  of  Servant  of  Pullman 
Car  Company — Liability  of  both  companies. 
Decue  v.  \yahash  R.  R.  Co.,  3  O.  W.  11.  102. 

Return  Ticket — Condition  of  Identifica- 
tion— Neglect  to  Comply  With — Removal  from 
Train.] — The  plaintiff  purchased  an  excursion 
ticket  from  Indian  Head  to  Toronto  and  re- 
turn, one  of  the  conditions  (which  he  signed) 
being  that  he  should  identify  himself  to  an 
agent  in  Toronto  before  he  set  out  on  hib 
return  journey  and  obtain  the  agent's  signa- 
ture. On  production  of  his  ticket  at  Toronto, 
be  secured  his  sleeping  berth,  had  his  luggage 
checked,  was  admitted  to  the  train,  and  started 
on  his  return  journey,  but  neglected  to  iden- 
tify himself,  and  was  put  off  the  train  by  the 
conductor  after  he  had  refused  to  pay  his  fare, 
although  he  offered  to  identify  himself  to  the 
conductor.  In  an  action  for  damages: — Held, 
that  he  could  not  recover.  Taylor  v.  Grand 
Trunk  R.  W.  Co.,  22  Occ.  N.  361,  4  O.  L.  R. 
357.  2  O.  W.  R.  447. 


XIII.  Service  of   Pbocess. 

Place  of  SerTioc.]  —  Held,  that  in  an 
action  against  the  Canadian  Pacific  Railway 
Company,  service  of  process  against  the  com- 
pany must  be  effected  at  the  company's  office 
in  Vancouver  appointed  pursuant  to  44  Y.  c. 
1,  s.  9,  following  a  former  unreported  deci- 
sion in  1891  of  Hansen  v.  Canadian  Pacific 
R.  W.  Co.,  and  refusing  to  hear  subsequent 
decisions  of  the  Privy  Council  which  counsel 
alleged  in  effect  overruled  such  decision. 
Jordan  v.  McMiUan,  21  Occ.  N.  192.  8  B.  C. 
R.  27. 

Place  of  Scrrlcc — Special  Act — General 
Rules — Conflict.]  —  The  defendants  having, 
pursuant  to  s.  9  of  sched.  A«.  of  **  An  Act 
respecting  the  Canadian  Pacific  Railway,"  44 
v.  c.  1  (D.),  appointed  their  office  at  Regina 
as  the  place  where  service  of  process  might 
be  made  on  them  in  respect  of  any  cause  of 
action  arising  within  the  North- West  Terri- 
tories, a  service  of  process  effected  en  a  station 
agent  of  the  defendants,  pursuant  to  Rule  l4 
(3)  of  the  Judicature  Ordinance,  was  held 
baa,  because  s.  9  was  special  legislation,  and 
Rule  14  (3),  quoad  the  defendants,  was  over- 
ridden by  it.  Lamont  v.  Canadian  Pacific  R. 
W.  Co.,  21  Occ.  N.  262,  5  Terr.  L.  R.  60. 


XIV.  Other  Cases. 

Branok  Lines — Canadian  Pacific  Railway 
Company*s  Charter — Contract — Limitation  of 
Time--*' Lay  Out,**  '* Construct,'*  **  Acquire** 
— "  Territory  of  Dominion  **  —  Railway  Act, 
1909.] — ^The  charter  of  the  Canadian  Padtic 
Railway  Company,  44  V.  c.  1  (D.),  and  sched- 
ules thereto  appended,  imposes  limitations 
neither  as  to  time  nor  point  of  departure  in 
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respect  of  the  construction  of  branch  lines ; 
they  may  be  constructed  from  any  point  of 
the  main  line  of  the  Canadian  Pacific  Railway 
between  Callender  station  and  the  Pacific  sea- 
board, subject  merely  to  the  existing  regula- 
tions aef  to  approval  of  location,  plans,  etc., 
and  without  the  necessity  for  any  further 
legislation.  On  a  reference  concerning  an 
application  to  the  Board  of  Railway  Commis- 
sioners for  Canada  for  the  approval  of  devia- 
tions from  plans  of  a  proposed  branch  line, 
under  s.  43  of  the  Railway  Act,  1903,  it  is 
competent  for  objections  as  to  the  expiration 
or  limitatiop  of  tim^to  be  taken  by  the  Board, 
of  its  own  motion,  or  by  any  interested  party. 
In  re  Canadian  Facific  Railway  —  Sudbury 
Branch,  36  S.  C.  B.  42. 

Coatraot — Breach — Controllable  freight — 
Supply  of  cars.  Michigan  Central  R,  H,  Co, 
V.  Lake  Erie  and  Detroit  River  R,  W,  Co.,  5 
O.  W.  R.  608. 

Contract — Physician — Services  to  Persons 
Injured  in  Accident — Authority  of  Servant  of 
Company,] — ^Where  a  person  has  been  injured 
by  a  railway  accident,  the  highest  official  of 
the  company  on  the  ground  has  authority  to 
bind  the  company  for  the  cost  of  such  medical 
services  and  attendance  as  may  be  imme- 
diately requisite.  And  where  the  facts  were 
reported  by  such  official  to  the  company  imme- 
diately, and  no  disavowal  or  counter  order  was 
sent  to  the  physician  engaged  until  7  weeks 
later,  the  company  were  held  responsible  to 
the  physician  engaged  for  the  value  of  his 
medical  attendance  and  services  during  this 
period.  Gaudreau  v.  Canada  Atlantic  R.  W, 
Co.,  Q.  R.  24  S.  C.  337. 

IHtokps  aad  Draini^ — Increase  of  Servi- 
tude— Railway  under  Dominion  Jurisdiction — 
Blocking  Outlet  of  Drain — Damages — Railway 
Commission.] — Lands  of  railways  under  the 
jurisdiction  of  the  Parliament  of  Canada  are 
subject,  in  the  province  of  Quebec,  to  art.  501 
of  the  Civil  Code ;  and  especially  are  the  lands 
of  the  Grand  Trunk  Railway  Company  bound 
to  receive  the  flow  of  water  from  the  higher 
adjoining  lands.  A  ditch  de  ligne  between 
higher  lands  of  two  proprietors,  necessitated 
by  the  ordinary  needs  of  good  husbandry,  is 
not  an  addition  to  the  servitude  for  the  flow 
of  water,  although  this  ditch  receives  the 
water  from  the  lands  of  the  two  proprietors, 
and  brings  it  to  the  boundary  of  the  lower 
land  of  the  railway.  If  the  railway  company 
block  this  ditch  at  its  entrance  upon  their 
lands,  they  will  be  liable  in  damages  and  will 
be  oi*dered  to  remove  the  obstruction  and  re- 
ceive the  waters  brought  by  the  ditch.  Where 
the  company  have  constructed  a  ditch  on  each 
side  of  their  road  without  sufiicient  fall  so 
that  the  water  remains  stagnant  in  them, 
making  the  adjoining  lands  wet  and  injuring 
the  crops  on  them,  the  company  will  be  liable 
in  damages  to  the  adjoining  owners  and  will 
be  ordered  to  pay  them.  The  Railway  Com- 
mission of  Canada  alone,  and  not  the  Superior 
Court,  has  power  to  order  the  railway  com 
pany  to  construct  the  necessary  works  to  carry 
away  the  Water  it  is  bound  to  receive  and  to 
give  greater  lall  to  its  ditches.  The  first  part 
of  s.  196  of  the  Dominion  Railway  Act  (3 
Edw.  VII.  c.  58)  does  not  apply  to  railways 
actually  built  at  the  time  of  the  passing  of 
this  Act,  and  the  second  part  only  applies  to 
the  Railw^  Commission.  Langlais  v.  Qrand 
Trunk  R.  W,  Co.,  Q.  R.  26  S.  C.  511. 


Fire  Caused  by  Sparks  from  Engine 

— Liability  in  Absence  of  Negligence.] — The 
respondent  brought  suit  for  damages  caused 
by  a  fire  originating  from  sparks  escaping 
from  a  locomotive  engine  of  the  company 
appellant,  while  the  engine  was  employed  in 
the  ordinary  use  of  its  railway.  The  ques- 
tion of  negligence  on  the  part  of  the  com- 
pany was  specially  withdrawn  from  the  con- 
sideration of  the  tribunal  on  the  present 
appeal : — Held  reversing  the  judgment  in  Q. 
R.  9  Q.  B.  551,  that  a  railway  company 
authorized  by  statute  to  carry  on  its  railway 
undertakii^g  in  the  place  and  by  the  means 
adopted,  is  not  responsible  in  damages  for  in- 
jury not  carried  by  negligence,  but  by  the 
ordinary  and  normal  use  of  its  railway. 
Canadian  Pacific  R.  W.  Co,  v.  Roy^  Q.  R.  12 
K.  B.  543,  [1902]  A.  C.  220. 

Idability  of  Mnnieipal  Ooorporation 
to  Contribute  to  Maintenanoe  of  Gates 
at  Croasinse — Dominion  railway — Constitu- 
tional law.  Qrand  Trunk  R.  W.  Co.  v.  City 
of  Toronto,  6  O.  W.  R.  27. 

lioan  of  Money  to  Railway  Company 

— Bill  of  exchange — Irregular  acceptance — 
Ratification — Liability — Officer  of  company — 
Accepting  bill — Personal  liability — Statute  of 
limitations.  Nickle  v.  Kingston  and  Pembroke 
R.  W.  Co..  6  O.  W.  R.  51. 

Motion  to  Restrain  Pending  Action 

—  Grounds  for  Refusal.]  —  In  proceedings 
taken  to  confirm  a  scheme  of  arrangement, 
filed  by  a  railway  company  under  the  provi-  . 
sions  of  s.  285  of  the  Railway  Act,  1903,  an 
application  was  made  on  behalf  of  the  railway 
Company  for  an  order  to  restrain  further  pro- 
ceedings in  an  action  against  such  company 
begun  in  the  Superior  Court  for  the  District 
of  Montreal,  by  certain  creditors,  before  the 
filing  of  the  scheme  of  arrangement,  but  which 
had  not  proceeded  to  judgment: — Held,  that, 
as  there  were  real  and  substantial  issues  to 
be  tried  out  between  the  parties  in  the  action 
pending  in  the  Superior  Court,  the  same 
ought  to  be  allowed  to  proceed  pending  the 
maturing  of  the  scheme  of  arrangement.  In 
re  Cambrian  Railway  Company's  Scheme,  L. 
R.  3  Ch.  280  n.  1,  referred  to.  In  re  Atlantic 
and  Lake  Superior  R.  W,  Co.,  25  Occ.  N.  83, 
9  Ex.  C.  A.  283. 

ProTincial  Incorporation  —  Legislative 
Authority  of  Dominion — Branch  Lines — War- 
rant of  Possession.] — The  railway  company 
was  incorporated  in  185^6,  by  the  Provincial 
Legislature,  one  of  the  powers  given  it  being 
to  build  branch  lines,  and  on  13th  June,  1898, 
by  an  Act  of  the  Dominion  Parliament  itis 
objects  were  declared  to  be  works  for  the 
general  advantage  of  Canada  and  thereafter  to 
be  subject  to  the  legislative  authority  of  the 
Dominion  Parliament  and  to  the  provisions 
of  the  Railway  Act : — Held,  on  an  application 
for  a  warrant  of  possession,  that  the  com- 
pany's power  to  acquire  land  for  branch  lines 
after  13th  June,  1898.  must  be  exercised  in 
accordance  with  the  Dominion  Railway  Act. 
In  re  Columbia  and  Western  R.  W.  Co.,  8 
B.  C.  R.  415. 

Railway  Act,   1903,  m.  285,  286  — 

Application  to  confirm  sdieme  —  Enrollment 
where  no  objections  made.  See  In  re  Great 
Northern  R.  W.  Co.  of  Canada,  9  Ex.  C.  R. 
337. 
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Railway  Act,  1903,  a.  285 — Petitioners 
not  in  possession  of  liailway — Application  to 
Confirm,]  —  Where  the  petitioners  for  the 
conlirmation  of  a  scheme  of  arrangement,  filed 
under  the  provisions  of  the  Railway  Act, 
1903,  s.  285,  are  not  in  possession  of  the  rail- 
way which  they  seek  to  mortgage  as  security 
for  the  issue  of  new  bonds,  the  application 
to  confirm  will  be  refused.  Jn  re  Atlantic  and 
Lake  Superior  H.  W,  Co.,  25  Occ.  N.  145,  0 
Bx.  C.  R.  413. 

Right  to  Ferry  Pasaengera  and  Cargo 

— Statute — Restrictions,] — ^I'he  Dominion  sta- 
tute incorporating  the  Algoma  Central  and 
Hudson  Bay  Railway  Company  authorizes 
them,  for  the  purpose  of  their  undertaking, 
to  acquire  and  run  steam  and  other  vessels  for 
cargo  and  passengers  upon  any  navigable 
waters  which  their  railway  may  connect  with : 
— Held,  that  under  the  very  large  and  general 
words  of  this  clause  the  railway  comi>any 
were  not  bound  to  restrict  the  passengers  and 
cargo  transported  by  their  vessels  to  persons 
and  goods  intended  to  be  carried  on  their  rail- 
way line.  Perry  v.  Clergue,  23  Occ.  X.  91, 
5  O.  L.  R.  357,  2  O.  W.  R.  89. 

Sale  under  ZSzeention  —  Description  in 
Advertisement — Sale  en  Bloc — Franchises  and 
Privileges  of  Railway.] — ^The  designation,  in 
a  notice  of  sale  published  by  the  sheriff,  of'  a 
railway  by  its  name,  by  its  terminals,  and  by 
the  numbers  of  the  lots  which  it  traverses,  as 
appears  in  the  registry  office,  is  sufficient, 
more  especially  when  the  execution  creditor 
has  obtained  an  order  by  virtue  of  art.  754, 
C.  P.  C,  that  the  property  advertised  may  be 
sold  en  bloc.  The  franchises  and  privileges  of 
a  railway  company  (apart  from  those  which 
appertain  to  it  as  a  corporation),  and  which 
are  necessary  for  the  operation  of  the  road, 
are  a  necessary  part  of  the  railway  property, 
and  exigible.  B6gin  v.  Levis  County  It.  W, 
Co.,  Q.  R.  27  S.  C.  180. 

SeixiLre  under  Execution — Description 
— Reseizure.] — A  railway  was  seized  and  sold 
by  sheriff's  sale  to  the  present  opposant.  It 
was  described  as  fifty  feet  in  width,  but  the 
greater  part  of  the  line  was  actually  sixty-six 
feet  wide.  The  present  plaintiff  now  caused 
the  line  to  be  seized  again,  but  stated  ex- 
ceptions from  the  seizure,  which  exceptions 
really  included  the  entire  road,  less  the  sur- 
plus width :  —  Held,  that  the  seizure  was 
irregular  and  illegal,  the  adjudication  by  the 
sheriff  being  of  a  specific  object,  fenced  at  the 
time  of  the  sale,  and  known  as  consisting  of 
the  property  so  enclosed.  The  error  as  to  the 
width  was  immaterial  unless  it  were  to  give  a 
ground  of  action  by  the  defendant  to  have 
the  sale  set  aside.  Moreover,  a  railway  can 
only  be  seized  as  an  entirety,  which  had  not 
been  done  in  the  present  case.  Carter  v.  Mon^ 
treat  and  Sorel  R.  W.  Co.,  Q.  R.  23  S.  C.  3. 

Seizure  under  Ezeoution — Opposition  to 
Sale — Question  as  to  Otonership  —  Deprecia- 
tion—  Appointment  of  Receiver. ^  —  Article 
1823  of  the  Civil  Code,  which  treats  of  the 
appointment  of  receivers,  is  not  restricted,  but 
stmply  enumerative,  and  therefore  the  Court 
may  exercise  its  discretion  in  the  matter, 
Railway  companies  incorporated  by  the  pro^ 
vincial  legislatures  are  subject  to  the  ordinary 
law  as  to  the  appointment  of  receivers,  and, 
therefore,  it  follows  that  if  a  seizure  of  a 
railway    has   been   made   under   a   judgment, 


and  there  are  oppositions  which  prevent  the 
sale  of  it,  the  provisions  of  art.  713,  C.  P.  C, 
apply.  Several  oppositions  to  a  sale  in  this 
case  having  been  filed,  the  right  of  ownership 
and  the  right  of  possession  of  the  railway 
being  brought  in  question,  and  the  deprecia- 
tion likely  to  ensue  by  its  not  being  operated 
being  shewn  by  the  petition  and  the  affidavits 
in  sujpport  thereof,  all  these  facts  constituted 
good  reasons  for  the  appointment  by  the 
Court  of  a  receiver  of  the  railway  property. 
B{igin  v.  Levis  County  R.  W.  Co.,  Q.  R.  27  S. 
C.  61. 

Siding — Construction  of — Cutting  down  or 
through  highway — ^Right  of  municipality  to 
enjoin  —  Leave  of  railway  commissioners  — 
Necessi^  for.  Township  of  Jnnis/U  w.  Grand 
Trunk  R.   W.  Co.,  6  O.  W.  R.  69. 

Statutory  Obligation  —  Enforcement  by 
Municipality/ — Prohibition  against  Removal 
of  "'  Workshops" — Breach — Damages,] — Upon 
a  motion  made  by  the  plaintiffs,  pursuant  to 
leave  given  in  the  judgment  reported  in  1 
O.  L.  R.  480^  21  Occ.  N.  226,  for  leave  to 

?,mend  by  claiming  a  remedy  against  the  de- 
endants  by  virtue  of  the  prohibition  con- 
tained! in  8.  37  of  45  V.  c.  67  (O.),  providing 
that  '*the  workshops  now  existing  at  the 
town  of  Whitby,  on  the  Whitby  section,  shall 
not  be  removed  by  the  consolidated  company 
(the  Midland  Railway  Company  of  C^uiada) 
without  the  consent  of  the  council  of  the 
corporation  of  the  said  town:*'  —  Held,  that 
this  section  imposed  an  obligation  upon  the 
Midland  Railway  Company  of  Canada  for 
the  benefit  of  the  plaintiffs,  who  were  entitled 
to  maintain  an  action  thereon  in  their  own 
name;  and  by  virtue  of  56  V.  c.  47  (I).), 
amalgamating  the  Midland  Company  with  the 
defendants,  and  cl.  3  of  the  agreement  in  the 
schedule  to  that  Act,  the  plaintiffs  could 
maintain  an  action  against  the  defendants 
for  damages  for  any  oreach  of  the  obliga- 
tion committed  by  the  Midland  Company  be- 
fore the  amalgamation  or  by  the  defendants 
since  amalgamation;  and  the  paintiffs  should 
be  allowed  to  amend  and  to  have  judgment 
for  such  damages  as  they  were  entitled  to: 
— Held,  also,  that  "the  workshops  now  exist- 
ing" meant  the  buildings  used  as  workshops; 
and  damages  could  not  be  assessed  on  the 
basis  of  the  prohibition  being  against  the 
shutting  down  of  or  reducing  the  extent 
of  the  work  carried  on  in  the  worktops. 
Town  of  Whitby  v.  Grand  Trunk  R.  W,  Co., 
22  Occ.  N.  173.  3  O.  K  R.  536,  1  O.  W.  R 
292. 

Suburay — Municipal  Corporation — Order 
of  Railway  Committee  of  Privy  Council  — 
*'Person  Interested^* — Rule  of  Court.'] — The 
municipal  corporation  of  a  city  was  one  of 
the  movers  in  an  application  to  the  Railway 
Committee  of  the  Privy  Council  for  an  order 
authorizing  the  construction  of  a  subway  un- 
der a  railway,  by  which  one  of  the  city 
streets  was  made  to  connect  with  a  counti7 
road,  the  works  being  adjacent  to  the  city 
street  but  not  within  the  city  limits: — Held, 
that  the  city  corporation  was  interested, 
within  the  meaning  of  the  term  as  used  in  s. 
188  of  the  Railway  Act,  which  provides  that 
the  Railway  Committee  may  apportion  the 
costs  of  such  works  as  those  in  question  be- 
tween the  railway  company  and  '*any  person 
interested  therein."  2.  On  an  application  to 
make  an  order  of  the  Railway  Committee  of 
the  Priyy  Council  a  rule  of  Court,  the  C6urt 
will  not  go  into  the  merits  of  the  order,  or 
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consider  objections  to  the  procedure  followed 
by  the  Railway  Ck>mmittee.  Semble,  that 
while  the  Kail  way  Committee  of  the  Privy 
Council  has  jurisdiction  in  such  a  case  to 
impose  upon  the  party  interested  an  obliga- 
tion to  bear  part  of  the  expenses,  it  has  no 
jurisdiction  to  compel  a  party  other  than 
the  railway  company  to  execute  the  works. 
In  re  Oran4  Trunk  R,  W.  Co.  and  City  of 
Kiiigston,  24  Oc«.  N.  1,  8  Ex.  C.  R.  349. 

Undertaking  for  General  Advantage 
of  Canada — Junction  or  Crossing — Provin- 
cial Railicay — Connection  by  Means  of  Inde- 
pendent Branch  —  Railway  Act  —  Construc- 
tion,^— ^The  Canadian  Pacific  Railway,  the 
Great  Northern  Railway,  the  railway  owned 
by  the  Quebec  Railway,  Lighting,  and  Motor 
Power  Company,  all  three  being  railways 
which  are  undertakings  for  the  general  ad- 
vantage of  Canada  and  under  the  control  of 
Parliament,  and  the  Quebec  and  Lake  St. 
John  Railway,  the  latter  being  an  undertaking 
purely  provincial  and  under  the  control  of 
the  Quebec  Legislature,  all  four  enter  tiie 
city  of  Quebec;  and  the  harbour  commission 
of  9^^^*  which  is  under  the  control  of 
parliament,  in  order  to  facilitate  these  four 
railways  in  obtaining  access  to  the  pier  Louise, 
constructed  upon  their  own  property  a  branch 
line  of  about  300  feet,  which  in  no  way  en- 
tered into  the  system  of  these  four  railways, 
but  by  means  of  which  the  trains  of  the 
Quebec  and  Lake  St.  John  Railway  could 
pass  upon  the  Canadian  Pacific  Railway  and 
vice  versa: — Held,  that  that  did  not  consti- 
tute on  the  part  of  the  Quebec  and  Lake  St. 
John  Railway  a  junction  with  the  Canadian 
Pacific  Railway,  nor  a  crossing  in  the  sense 
of  s.  306  of  the  Railway  Act  of  Canada, 
1888,  so  as  to  render  the  Quebec  and  Lake 
St,  John  Railway  an  undertaking  for  the 
general  advantage  of  Canada  and  to  place  it 
under  the  control  of  Parliament;  the  junc- 
tion or  crossing  spoken  of  in  s.  306  must  be 
a  physical  connection,  immediate  and  without 
intermediary.  2.  The  general  declaration  of 
s.  306  is  insufficient  to  render  railways  not 
mentioned  in  it  in  express  and  specific  terms, 
undertakings  for  the  general  advantage  of 
Canada.  3.  Reading  together  ss.  306  and 
177  of  the  same  Act,  s.  306  must  be  inter- 
preted as  applying  solely  to  a  branch  line  of 
railway  which  by  reason  of  a  junction  be- 
comes part  of  the  system  of  one  of  the  rail- 
ways enumerated  in  the  section,  and  conse- 
quently a  branch  line  of  one  of  the  railways, 
Oameau  v.  Quebec  and  Lake  St,  John  R,  W. 
Co.,  Q.  R.  12  K.  B:  205. 

Unseonred  Creditor  not  Aasentins  to 
Solienie  —  Objection  to  Confirmation  of 
Sctieme.li — ^An  unsecured  creditor  who  does 
not  assent  to  a  scheme  of  arrangement  filed 
under  s.  285  of  the  Railway  Act,  1903,  is 
not  bound  thereby. — It  is,  however,  a  good 
objection  to  such  a  scheme  that  it  purports 
in  terms  to  discharge  the  claim  of  such  a 
creditor.  By  a  scheme  of  arrangement  be- 
tween an  insolvent  railway  company  and  its 
creditors,  it  was  proposed  to  cancel  certain 
outstandmg  bonds  and  to  issue  new  deben- 
tures in  lieu  thereof  against  property  that 
was  at  the  time  in  the  possession  of  the 
trustees  for  the  bondholders  of  another  rail- 
way company.  Part  of  such  new  debentures 
were  to  be  issued  upon  the  insolvent  com- 
pany acquiring  the  control  of  certain  claims, 
bondsy  and  liens  against  the  railway ;  and 
part  upon  a  eood  title  to  the  railway  being 
D — 45 


secured  and  vested  in  the  trustees  for  the  new 
debenture  holders.  The  other  railway  com- 
pany, the  trustees  for  whose  bondholders  were 
in  possession  of  the  railway,  objected  to  the 
scheme  of  arrangement.  Their  rights  therein 
had  not  been  determined  or  foreclosed: — 
Held,  that  the  railway  company  were  entitled 
to  be  heard  in  opposition  to  the  scheme,  and 
that  the  latter  was  open  to  objection  in 
so  far  as  it  purported  to  give  authority  to 
issue  a  part  of  the  new  debentures  upon 
acquiring  the  control  of  such  claims,  bonds, 
and  liens,  and  without  any  proceeaings  to 
foreclose  or  acquire  the  rights  of  such  rail- 
way company  in  the  railway.  No  scheme 
of  arrangement  under  the  Railway  Act,  1903, 
ought  to  be  confirmed,  if  it  appears  or  is 
shewn  that  all  creditors  of  the  same  class  are 
not  to  receive  equal  treatment.  Jn  re  Baie 
des  Chaleurs  R,  W,  Co.,  25  Occ.  N.  86,  139, 
9  Ex.  C.  R.  386. 


RAUWAT  BONDS. 


See  Pledge. 


RAILWAY    COMMISSIONEBS. 


See  Railway. 


eauwat  committee  of  the 

PRIVY  COUNCIL. 

See  Railway. 


RAPE. 


See  Criminal  Law. 


RATES.' 


See  Assessment  and  Taxes. 


RATIFICATION. 

See   Company — Fraud — ^Infant — Jttdgment 

— MUISICIPAL    COBPOBATIONS — ^TbIAL. 


REAL  PROPERTY  ACT. 

Applioatioii  to  File  Second  Caveat 
Wl&ile  Firat  Oae  in  Force.] — ^The  plain- 
tiff held  a  tax  deed  made  by  the  defendants 
of  a  quarter  section  of  land  within  the  ter- 
ritoriaJ  limits  of  the  defendants'  municipality. 
The  defendants  claimed  title  ander  a  vesting 
certificate  issued  by  themselves  to  themselves, 
in  pursuance  of  a  tax  sale  held  subsequent 
to  that  through  which  the  plaintiff  claimed, 
and  applied  for  the  issue  of  a  certificate  of 
title  in   their  favour.     The  plaintiff  filed  a 
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caveat  setting  up  title  under  his  tax  deed: 
— Held,  that  the  plamtifiTs  application  for 
leave  to  file  a  new  caveat,  in  order  to  set  up 
a  recently  acquired  title,  must  be  refused 
with  costs.  Section  140  appeared  to  be  only 
intended  to  deal  with  what  may  or  may  not 
be  done  after  a  caveat  shall  have  lapsed  or 
been  withdrawn  or  discbai-ged.  The  first 
woi-ds  of  the  section,  **after  a  caveat  shall 
have  elapsed  or  been  withdrawn  or  discharged, 
it  shall  not  be  lawful/'  etc.,  control  the  whole 
section.  In  no  case  is  the  same  party  to  be 
allowed  to  have  in  force  more  than  one 
caveat  at  one  time,  and  when  his  first  caveat 
lapses  he  is  not  entitled  as  of  right  to  file 
another,  but  may  be  given  leave  by  a  Judge 
to  do  so.  The  power  of  a  Judge  to  order  the 
filing  of  a  new  caveat  arises  only  after  the 
first  one  has  lapsed  or  been  withdrawn  or 
discharged.  As  the  first  caveat  was  still  in 
force  there  was  no  power  to  entertain  the 
application.  Alloway  v.  Rural  Municipalittf 
of  St.  Andreu>8,  24  Occ.  N.  248. 


EEAL  PBOPEBTY  ACT,  MANITOBA. 

Caveator  Out  of  Jnrladiotion — Secur- 
ity for  Cosis.l — iln  May,  1893,  the  caveatee 
executed  a  mortgage  to  the  caveator,  which 
was  registered  in  the  proper  land  titles  oflBce. 
The  caveatee  afterwards  applied  for  a  certi- 
ficate of  title  under  the  Real  Property  Act 
of  the  land  mortgaged  and  other  lands,  and 
the  caveator  was  served  with  notice  of  the 
application.  He  thereupon  filed  a  caveat  and 
a  petition  asking  that  his  mortgage  might  be 
declared  to  be  a  subsisting  security  on  the 
land  mortgaged  for  the  sum  secured^  interest,, 
and  costs.  The  caveator  was  resident  out 
of  the  jurisdiction,  and  prima  facie  the 
caveatee  was  entitled  to  security  for  costs; 
he  took  out  a  praecipe  order,  and  the  caveator 
applied  to  set  it  aside : — ^Held,  that  it  must 
be  assumed  that  the  district  registrar  had 
good  reason  for  causing  the  notice  of  the 
application  to  be  served  on  the  caveator,  and 
it  could  not  be  said  that  it  was  the  caveatee 
who  had  compelled  the  caveator  to  come  into 
Court  to  litigate.  The  caveator  was  the  actor 
in  the  proceedi^H  in  Court,  and,  as  he  resided 
out  of  the  juriMction,  he  was  subject  to  the 
general  rule  as  to  security  for  costs :  Apol- 
linarit  Co,  v.  Wilson,  31  Ch.  D.  632.  In 
re  Lang  and  Smith,  22  Occ.  N.  212. 

Petition  of  Caveator — Objections  to  Tax 
Sale — Statement  of — Amendment, "l — The  cav- 
eator filed  a  petition  under  schedule  L,  Rule 
1,  of  the  Real  Property  Act,  1  &  2  Edw. 
VII.  c.  43,  to  prevent  the  caveatees,  tax  sale 
purchasers,  from  getting  a  certificate  of  title 
applied  for  by  them;  and,  after  setting  out 
the  nature  of  her  title  by  grant  from  the 
Crown,  alleged  that  the  caveatees  claimed 
title  to  the  same  land  under  certain  alleged 
sales  of  same  for  taxes,  and  that  the  said 
tax  sales  and  all  proceedings  connected  there- 
with under  which  the  caveatees  claimed  title 
were  illegal,  null,  and  void,  and  that  the  cav- 
eatees were  not  at  the  time  of  their  appli- 
cation the  owners  of  the  land : — -Held,  "with- 
out deciding  whether  it  is  necessary  in  such 
a  petition  to  go  further  than  to  set  forth 
fully  the  title  of  the  caveator,  that,  as  the 
petitioner  had  set  out  the  claim  of  the  cav- 
eatees and  the  nature  of  it.  it  should  also 
have  shewn  in  what  particulars  the  title  of 
th<*  caveatees  was  defective  or  invalid,  and 
what  facts  were  relied  on   to  have  the  tax 


sales  declared  void,  and  prima  facie  to  dis- 
place the  adverse  claims  of  the  tax  purchas- 
ers. An  order  giving  leave  to  the  petitioner, 
within  a  limited  time,  and  upon  payment  of 
the  costs,  to  amend  the  petition  as  she  might 
be  advised  and  to  bring  it  on  for  furth^ 
hearing  before  the  Referee,  and  that  in  de- 
fault the  petition  should  be  dismissed  with 
costs,  was  affirmed  with  costs.  Iredale  v.  Jdc- 
Inture,  22,  Occ.  N.  330,  14  Man.  L.  R.  199. 


BEAL  PBOPEBTY  ACT,   H.W.T. 

Transfer  —  Executions  —  Priorities.l  — 
While  the  Territories  Real  Property  Act  was 
in  force,  a  title  stood-  as  follows :  5th  July. 
1887,  certificate  of  ownership  to  Canadian 
Pa<^ific  Railway  Company;  12th  July,  1887, 
transfer,  J.  S.  to  L.  Hi.  R.,  filed  and  entered 
in  day  t>ook ;  31st  Marda,  1888,  transfer, 
Canadian  Pacific  Railway  C6mpany  to  J. 
S.  registered,  and  certificate  of  ownership  is- 
sued to  J.  S. ;  5th  February,  1891,  14th  April, 
1891,  13th  January,  1893,  executions.  King 
and  others  v.  J.  S.,  lodged  by  sheriff.  On 
19tb  January,  1893,  L.  H.  R.  applied  to  the 
registrar  to  issue  her  a  certificate  of  owner- 
ship upon  her  transfer  of  12th  July,  1887. 
The  registrar  was  ready  to  do  so.  but  pro- 
posed to  mark  the  certificate  as  being  subject 
to  the  several  above  mentioned  executions. 
On  a  reference  by  the  registrar  under  s.  114: 
— Held,  that  in  view  of  ss.  34  and  65.  the 
registrar  had  no  rifht,  where  the  land  had 
been  brought  nnder  tHe  Act,  to  receive  a 
transfer  for  registration  executed  by  a  per- 
son other  than  the  certificated  owner,  and 
that  therefore  the  filing  of  the  transfer,  prior 
to  the  lodgment  of  the  executions,  was  in- 
eiffective,  and  that  therefore  the  registrar's 
view  was  correct.  In  re  Rivers,  13  Occ.  N. 
118,  1  Terr.  L.  R,  464. 


BEAL  PBOPEBTY  UKITATIOH 

ACT. 

Sec  Limitation  op  Actions — ^Mobtoaoe. 


BEAL  BEPBESENTATIVE. 

See  Devolution  of  Estates  Act. 


BEASONABLE  AND  PBOBABLE 
CAUSE. 

See  Mauciotts  Pbosectction. 


BECEIPT. 

See    INSUBANCE. 


BECETTEB. 

Aotion   by  Annitltaat  for 

Abandonment  of  Land  by  Donee — Ijong  Vaca- 
tion— Harvest — Collection  of  Rents,] — -Pend- 
ing an  action  by  an  annuitant  to  recover  the 
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arrears  of  his  life  annuity,  stipulated  for  in 
a  donation  inter  vivos  to  his  son,  the  donor 
has  a  right,  on  the  abandonment  of  the  land 
by  the  defendant,  after  the  action  has  been 
commenced  and  during  the  long  vacation,  to 
obtain  the  appointment  of  a  re<^iver  to  take 
care  of  the  property,  get  in  the  harvest,  and 
receive  the  rents.  Art.  1823  is  not  limita- 
tive.   Hainse  v.  Pilote,  Q.  R.  27  S.  C.  71. 

Equitable  Ezeeution — Interest  of  debtor 
under  will — Restraint  on  anticipation — ^Ar- 
rears of  income — Contingent  interest — ^De- 
I)endence  on  will  of  another— Creditors' 
rights.    Adams  v.  Cox,  4  O.  W.  R.  15. . 

Equitable  X«zeontio&  —  Claim  against 
Crown — Voluntary  Payment.] — Held,  revers- 
ing the  decision  of  Meredith,  C.J.,  19  P.  R. 
227,  20  Occ.  N.  380,  that  payment  of  the 
money  in  question  in  this  case  was  to  be 
made  by  the  Crown  to  the  judgment  debtor 
purely  out  of  bounty,  and  was  not  enforce- 
able by  any  Court,  and  was  not  to  be  made 
in  pursuance  of  any  contract;  and  therefore 
the  money  could  not  be  reached  by  the  judg- 
ment creditor  by  means  of  a  receiving  order. 
Willcock  v.  Terrell,  3  Ex.  D.  323,  distin- 
guished. Htewart  v.  Jones^  21  Occ.  N.  141, 
1  O.   L.  R.  34. 

Equitable  Execution  —  Judgment  for 
Alimony — '^Creditor" — Pension,] — ^The  plain- 
tiff, the  wife  of  a  retired  member  of  the  To- 
ronto police  force,  and  entitled  to  interim 
alimony  under  an  order  theretofore  made,  ap- 
plied to  be  api)ointed  receiver  of  moneys  to 
which  the  defendant,  her  husband,  would  be- 
come entitled  as  a  pension,  under  the  rules  of 
the  Police  Benefit  Fund  (a  friendly  society 
incorporated  under  R.  S.  O.  1807  c.  211),  on 
application  by  him  before  the  Benefit  E\ind 
committee,  which  application,  however,  he 
had  not  yet  made: — Held,  that  the  plaintiff 
was  not  entitled  to  succeed,  for,  whereas  ar- 
rears of  pension  constitute  a  debt  which  may 
be  attached  by  garnishee  proceedings,  un- 
earned pension  cannot  be  reached  either 
by  that  procedure  or  by  the  appointment  of  a 
receiver.  Semble,  that  the  plaintiff  was  a 
"creditor"  within  the  meaning  of  s.  12  of 
R.  S.  O.  c.  211.  and  on  that  ground  also  her 
application  must  fail.  Slemin  v.  Slemin.  24 
Occ.  N.  57.  7  O.  L.  R,  (57.  2  O.  W.  R.  1176. 

Equitable  Ezeoutioa — Judicature  Act, 
s,  58,  *.-«.  .9 — Property  to  he  Reached— Book 
Debts — Shares  in  Foreign  Company — Insur' 
ance  Policy/.] — The  provision  in  s.  58,  s.-s. 
9,  of  the  Judicature  Act.  R.  S.  O.  1897  c. 
51.  that  a  receiver  may  De  appointed  in  all 
cases  in  which  It  shall  appear  to  be  just 
or  convenient  that  such  order  should  be  made, 
was  intended  merely  to  expressly  confer  upon 
all  the  Courts  that  jurisdiction  which,  under 
the  designation  of  equitable  execution,  had, 
before  the  fusion  of  law  and  equity,  been 
exercised  by  the  Court  of  Chancery  alone: — 
Held,  that  a  judgment  creditor  was  not  en- 
titled to  have  a  receiver  appointed  to  receive 
all  debts  due  to  the  judgment  debtor,  to  re- 
ceive and  sell  certain  shares  of  stock  in  a 
foreign  company  said  to  be  owned  by  the 
debtor,  and  to  receive  the  interest  of  the 
debtor  in  a  certain  policy  of  insurance  on 
the  life  of  another,  assigned  to  the  debtor. 
In  re  Asselin  and  Cleghorn,  23  Occ.  N.  288, 
6  O.  L.  R.  170,  2  O.  W.  R.  712. 

Equitable  Ezeeution — Judicature  Act — 
Trustees — Rents.l — The    .Judicature    Act,    s. 


58^  S.-S.  9,  does  not  give  jurisdiction  to  ap- 
point a  receiver  in  cases  where  prior  to  that 
Act  no  Court  had  such  jurisdiction.  And^ 
in  order  to  justify  the  making  of  an  order 
for  the  appointment  of  a  receiver  at  the 
instance  of  a  judgment  creditor,  the  circum- 
stances of  the  case  must  be  such  as  would/ 
have  enabled  the  Court  of  Chancery  to  make 
such  an  order  before  tjhe  Judicature  Act. 
Where  the  plaintiffs  were  judgment  creditors 
of  the  defendant,  and  were  also  the  trustees 
entitled  to  receive  the  rents  and  other  prop- 
erty in  respect  of  which  they  asked  that 
they  should  be  appointed  receivers,  to  which 
the  defendant  was  beneficially  entitled: — 
Held,  that  there  was  no  impediment  in  the 
way  of  their  receiving  such  rents  and  other 
property,  and  their  motion  for  an  order  ap- 
pointing them  receivers  was  unnecessary. 
O'Donnell  v.  Faulkner,  21  Occ.  N.  75,  1  O.  L. 
R.  21. 

Equitable  Ezeeutiou — >Rents  of  mort- 
gaged lands.  Imperial  Bank  of  Canada  v. 
Twsfford   (N.W.T.),  1  W.  L.  R.  157. 

Equitable  Ezeeution — Return  of  Nulla 
Bona.] — A  receiver  for  the  purpose  of  giv- 
ing a  judgment  creditor  equitable  relief  will 
not  be  appointed  until  the  judgment 'creditor 
has  exhausted  his  legal  (as  distinguished  from 
equitable)  remedies.  Davidge  v.  JTtVby,  10 
B.  C.  R.  231. 

Mauasen&ent  of  Hotel — Liability  for 
loss— Wilful  default.  Plisson  v.  Diemert  (N. 
W.  T.),  1  W.  L.  R.  359. 

Sec  Company — XjIquob  Ijgense  Act — Rail- 
way— Vendob  and  Pubghaser. 


BECEIVEB-OENEKAL. 


Sec  Crown. 


BECEIVIN6  STOLEN  GOODS. 

See  Criminal  Law. 


BECOONIZAJTCE. 

See  Appeal — Criminal  Law — Municipal 

Elections. 


BECORD  OF  ACaiTITTAL. 


See  Malicious- Procedure. 


RECOSDES. 


See  Municipal  Corporations. 


RECOUNT. 


Sec   PARI.TAMENTARY   ELECTIONS. 
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EECOVEAY   OF  LAND. 


iSee   KJECTM£2iT. 


BECTIFICAIION. 


Hee  Accou>'T — Contra.ct. 


BEDEHFTION. 

See  Assessment  and  Taxes — ^Mobtgage — 

X  BUS  IS  AND  IttUSTEES. 


BEFEBEES  AND  REFEBENCES. 

Aooounts — Warrant  to  Proceed — DismU- 
9al  of  BillA — It  is  not  a  ground  for  diBmissal 
of  the  bill  in  a  suit  that  the  plaintiff  fails  to 
take  out  a  warrant  to  proceed  in  a  reference 
in  the  suit  to  take  accounts  between  the 
parties.  On  the  failure  of  the  plaintiff  to 
take  out  the  warrant  the  defendant  is  en- 
titled to  do  so.  Oallagher  y.  Citif  of  Mono- 
ton,  22  Occ.  N.  169,  2  N.  B.  Eq.  Reps.  360. 

Drainage  Referee — Official  Referee  — 
Reference — Statutes.] — ^The  Drainage  Referee 
is  not  an  official  referee,  and  an  action  can- 
not be  referred  to  him  for  trial  unless  he  is 
agreed  upon  by  the  parties  as  a  special  re- 
feree. Provisions  of  the  Judicature,  Arbi- 
tration, and  Drainage  Acts,  discussed.  De- 
cision of  a  Divisional  Court,  22  Occ.  N.  255, 
4  O.  L.  R.  97,  reversed.  McClure  ▼.  Town- 
ship of  Brooke,  Bryce  v.  Township  of  Brooke^ 
23  Occ.  N.  40,  5  O.  L.  R.  59,  1  O.  W.  R. 
274,  324,  835. 

Jurisdletioa  of  BCaater — Remuneration 
and  costs  of  trustee-plaintiff — Debt  due  to 
estate — Set-off — Solicitor's  lien.  Thorne  v. 
Parsons,  6  O.  W.  R,  377. 

Qnebee  Superior  Court — Practice  as  to 
Appointment  of  Referee — Powers  of — Rights 
of  parties — Liahility  for  costs,] — While  a 
Judge  can  suo  motu,  in  the  cases  provided  for 
in  art.  410,  C.  P.  C,  refer  a  case  to  a  re- 
feree, he  should,  nevertheless,  first  afford  the 
parties  an  opportunity  to  agree  upon  a  prac- 
ticien,  and  he  cannot  name  the  person  who  is  ^ 
to  act,  in  such  manner,  at  all  events,  as  to 
impose  upon  both  parties,  even  though  neither 
of  them  should  desire  them,  the  services  of 
the  person  so  named  and  the  obligation  of 
paying  for  such  services,  and  such  judgment 
cannot  be  invoked  by  the  person  so  named  as 
imposing  upon  the  parties  to  the  suit  the 
obligation  of  proceeding  before  him,  or  of 
I>aying  for  services  by  him  performed,  with- 
out any  proceeding  being  by  them  or  either 
of  them  taken  before  him,  merely  because 
it  has  not  been  appealed  from.  Moreover  the 
judgment  maKing  such  reference  and  appoint- 
ment is  a  judgment  rendered  in  the  interest 
of  the  parties,  and  it  is  for  them  to  avail 
themselves  of  it;  and,  therefore,  save  in  case 
of  acquiescence  of  the  parties,  such  referee 
cannot  act  until  served  with  the  judgment 
and  a  requisition  calling  upon  him  to  be 
sworn,  or  in  some  equivalent  manner  required 
to  act  by  one  of  the  parties,  nor  until  he  has 
given   notice   to  the  parties  of  his  intention  i 


to  pi*oceed  and  of  the  time  when  and  place 
where  he  will  proceed.  The  judgment  ap- 
pointing a  referee,  although  it  may  become 
chose  jug6e  as  to  the  parties  to  the  action, 
cannot  bmd  the  latter  in  favour  of  such  re- 
feree, and  until  they  have  signified  an  inten- 
tion to  avail  themselves  of  it,  such  judgment 
confers  no  rights  on  the  referee  and  no  obli- 
gations on  the  parties  to  the  action.  The 
taxation  of  the  bill  of  the  referee  by  the 
Court,  against  the  will  and  in  spite  of  the 
objections  of  the  parties,  has  only  the  effect 
of  fixing  the  amount  thereof  and  does  not  ren- 
der the  parties  liable.  Germano  v.  Mussen, 
Q.   R.  26  S.   C.  525. 

Referee's  Te^ih—When  Payable,] — ^A  re- 
feree having  entered  upon  a  reference  is  not 
entitled  to  payment  of  his  fees  from  day  to 
day  as  a  condition  of  i>roceeding  with  the 
reference:  —  Semble,  where  special  circum- 
stances shew  a  probability  that  the  fees  of  a 
referee  will  not  be  paid,  the  Court  will  re- 
quire that  his  fees  be  secured  to  him  before 
ordering  the  reference  to  be  proceeded  with. 
Oallagher  v.  Citff  of  Moncton,  21  Occ.  N. 
485,  2  K.  B.  Bq.  Reps.  269. 

Report — Confirmation — 'Sotice  of  Filing — 
Non-appearance — Rules  575,  694,  769.^ — 
Rules  694  and  769,  requiring  notice  of  filing 
a  Master's  report  as  a  condition  of  its  be- 
coming absolute,  are  governed  by  Rale  573; 
and,  therefore,  notice  of  filing  a  Master's 
report  need  not  be  served  upon  a  defendant 
who  has  not  entered  an  appearance  in  the 
action;  and  where  there  is  no  defendant 
upon  whom  notice  of  filing  need  be  aerved, 
the  report  becomes  absolute  upon  the  expir- 
ation of  fourteen  days  from  the  filing.  To- 
ronto General  Trusts  Corporation  v.  Craig, 
21  Occ.  N.  502,  2  O.  L.  R.  23a 

Report — Order — Evidence  before  Referee — 
Illegibility — Intituling — Notice  of  Uearittg,] 
— ^A  motion  to  confirm  the  report  of  a  referee 
on  an  application  for  the  appointment  of  a 
guardian,  was  refused  where  the  order  of 
reference  was  not  attached  to  the  report,  and 
the  evidence  before  the  referee  was  in  lead 
pencil  and  difficult  to  read,  and  waa  not  in- 
tituled in  the  matter,  and  it  appeared  that 
notice  of  the  hearing  before  the  referee  was 
not  given  to  the  relatives.  In  re  Turner,  21 
Occ.  N.  510,  2  N.  B.  Eq.  Reps.  3ia 

Report  oa  Sale  —  No  Sale  for  Want  ot 
Bidders — Confirmation.] — A  report  on  sale, 
though  only  a  report  that  there  was  no  sale 
for  want  of  bidders,  is  a  report  that  may  be 
appealed  from,  ana  requires  confirmation. 
And  an  order  made  by  a  local  Judge  (with- 
out consent)  confirming  such  a  report  four 
days  after  it  was  made,  and  granting  fore- 
closure in  default  of  payment^  was  held  bad. 
Robert  v.  CaugheU,  23  Occ.  N.  305,  6  O.  L. 
R.  381,  2  O.  W.  R.  799,  939,  971. 

Scope  of — Mortgage  action  —  Reference 
back  to  readjust  accounts — Change  in  compu- 
tation of  interest — Jurisdiction  of  Master  to 
fix  a  new  day  for  redemption.  Imperial 
Trusts  Co.  V.  New  York  Security  Co.,  5  O. 
W.  R.  641. 

Stay — Judgment  on  special  caae — Appeal — 
Rule  829— Terms  of  special  case.  City  of 
Toronto  v.  Toronto  R.  W.  Co..  5  O.  W.  R. 
415. 
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stay  of  Ref  ereaoe  Pending  Appeal — 

Ruling  of  Master  in  Ordinary — Appeal  from 
— Forum^l — A  judgment  directed  the  Master 
in  Ordinary  to  make  partition  of  lands; 
ordered  tliat  tlie  parties  should  execute  and 
deliver  all  necessary  conveyances,  to  be  settled 
by  the  Master,  and  should  give  possession  to 
each  other  in  accordance  therewith;  and 
directed  the  Master  to  ascertain  the  plaintiff's 
damages  for  ouster,  mesne  profits,  and  waste. 
The  defendants  appealed  from  the  judgment 
to  the  Court  of  Appeal,  and  gave  the  security 
provided  for  by  Rule  82C:— Held,  that  the 
reference  was  stayed  pending  the  appeal. 
Construction  and  application  of  Rules  827 
and  829.  The  ruling  of  the  Master  that  the 
reference  was  not  stayed  was  a  ruling  upon  a 
question  of  practice,  and  therefore  came  with- 
in the  exception  in  s.  75  (2)  of  the  Judica- 
ture Act,  R.  S.  O.  1897  c.  51 ;  and  an  appeal 
from  his  ruling  lay  to  a  Judge  in  Court. 
Monro  v.  Toronto  R.  W,  Co.,  23  Occ.  N.  12, 
5  O.  L.  R.  15,  1  O.  W.  R.  25,  316,  813,  2  O. 
W.  R.  207. 

Taxation  of  Bill — Illness  of  Referee — 
Proof  of — Change  of  Referee — Use  of  Deposi- 
tions already  Taken.]  —  Where  a  deputy- 
registrar  before  whom  a  reference  had  been 
made  to  tax  a  solicitor's  bill  of  costs  fell  ill 
after  the  evidence  and  argument  was  all  in, 
but  before  judgment  had  been  given,  and  being 
ill  for  nearly  a  year  and  not  able  to  attend  to 
his  duties,  an  application  was  made  by  the 
client  to  change  the  reference  to  one  of  the 
taxing  officers  at  Toronto.  The  solicitor 
opposed  the  change : — Held,  the  matter  should 
be  referred  to  the  deputy  clerk  of  the  Crown. 
Re  Solicitor,  6  O.  W.  R.  422,  10  O.  L.  R. 
393. 

Tnkon  Oolirt — Nullity  —  Boundaries  of 
Mining  Locations.]  —  In  an  action  in  the 
Yukon  Territory  in  which  the  question  in 
issue  was  as  to  the  true  boundary  between  a 
creek  and  a  hill  claim,  a  reference  to  ascer- 
tain the  boundaiy  was  ordered  on  the  applica- 
tion of. the  plaintiff;  the  referee  adopted  a 
line  run  by  a  surveyor  named  Gibbons  under 
instructions  from  the  Gold  Commissioner 
(after  the  location  of  the  plaintiff's  claim) 
for  the  purpose  of  establishing  an  official 
boundary  between  the  hill  and  creek  claims, 
which  cut  off  part  of  the  plaintiff's  claim. 
On  motion  to  the  Court  the  report  was  con- 
firmed and  judgment  entered  accordingly: — 
Held,  on  appeal,  i)er  Walkem,  J.,  that  the 
Gibbons  line  was  a  nullity,  and,  as  the  Court 
below  adopted  it  and  based  its  judgment  upon 
it  that  judgment  must  be  set  aside.  2.  The 
reference  was  a  nullity,  as  it  involved  the 
determination  of  a  mixed  question  of  law 
and  fact,  and  was  not  a  matter  of  **  practice 
and  procedure,"  but  of  jurisdiction;  and  it 
was  beyond  the  power  of  the  Court  to  order 
the  reference  even  by  consent.  Per  Irving,  J., 
following  Williams  v.  B'aulkner,  8  B.  C.  R. 
197,  that  the  Yukon  Court  has  no  power  to 
make  an  order  of  reference,  and,  as  the  whole 
proceedings  before  the  referee  were  founded  on 
a  mistaken  idea  of  the  jurisdiction  to  refer, 
the  doctrine  of  extra  cursum  curise  did  not 
apply.    Stevenson  v.  Parks,  10  B.  C.  R.  387. 

Tnkon  Law — Order  of  Reference — Jurisdic- 
tion of  Court  1o  Make.] — ^The  power  to  make 
an  order  of  reference  in  an  action  is  a  matter 
of  jurisdiction  and  not  merely  a  question  ~of 
**  procedure  and  practice,"  within  the  mean- 
ing of  8.  3  of  the  Judicature  Ordinance,  N. 


W.  T.,  and  therefore  the  Yukon  Court  had 
no  power  under  this  section  to  make  an  order 
of  reference.  WUliams  v.  Faulkner,  Raymond 
v.  Faulkner,  22  Occ.  N.  40,  8  B.  C.  R.  197. 

See  MoBTOAGE — Pabtition — Stay  of  Pbo- 

CEEDIN08 — TBUBTS   AND   TRUSTEES. 


EEFEEENSUM. 

See  Constitutional  Law — Liquor  Act  or 
O  NTARio — Max  damus. 


BEFOEMATION  OF  CONTBACT. 

See  Contract  —  Patent  for  Invention 

Pleading. 


BEFOBMATION  OF  DEED. 


See  Deed. 


BEFORUATION  OF  LEASE. 

See  Landlord  and  Tenant. 


REFORMATION  OF  MORTGAGE. 


See  Mortgage. 


REGISTRATION. 

See  Bn.LS  of  Sale  and  Chattel  Mortgages 
— Copyright  —  Registry  Laws  —  Sale 
OF  Goods — ^Trade  Mark. 


REGISTRY  LAWS. 

Amendment    of    Resi^tered    Plan  — 

Petition' to  County  Court  Judge — Jurisdiction 
of  Judge  of  Another  County — Local  Courts 
^(.f — Evidence  on  Petition^^Affidavits — Merits 
— Order  Refusing  to  Re-open — ^A|>pea^.l  —  A 
petition  under  s.  110  of  the  Registry  Act,  R. 
S.  O.  1897  c.  136,  for  an  order  amending  at 
plan  of  land  in  a  town  by  closing  part  of  a 
street  allowance,  was  presented  to  the  Judge 
of  the  County  Court  of  Perth,  in  which  county 
the  land  lay: — Held,  that  the  Judge  of  an- 
other County  Court  had  jurisdiction,  upon 
the  request  of  the  Judge  of  the  County  Court 
of  Perth,  to  hear  and  adjudicate  upon  the 
petition.  To  hear  such  a  petition  is  one  of 
the  judicial  duties  to  be  performed  by  the 
Judge  of  the  County  Court  in  any  case  where 
application  is  made  to  him  instead  of  to  a 
Judge  of  the  High  Court;  and  he  has  juris- 
diction by  virtue  of  ss.  16  and  18  of  the  Local 
Courts  Act.  R.  S.  O.  1897  c.  54.  2.  Although 
the  application  to  amend  the  plan  is  by  peti- 
tion, and  is  therefore  interlocutory  in  form, 
the  order  to  be  made  finally  and  conclusively 
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settles  the  rights  of  the  parties  conceiTied; 
and  the  evidence  upon  the  application,  if  the 
facts  are  in  dispute,  should,  in  the  absence  of 
agreement,  be  given  viva  voce.  The  Judge 
properly  refused  to  receive  affidavits  in  answer 
to  the  oral  testimony  of  witnesses  given  in 
support  of  the  petition.  3.  Upon  the  merits 
the  order  of  the  Judge  amending  the  plan 
was  justified,  the  portion  of  the  street  in 
question  never  having  been  opened  or  used  as 
a  highway,  and  the  lands  abutting  on  both 
sides  being  owned  by  the  petitioner.  4.  No 
appeal  lay  to  the  Court  of  Appeal  from  a 
subsequent  order  of  the  Judge  refusing  to 
open  the  proceedings  and  receive  further  evi- 
dence. In  re  McDonald  and  Town  of  Lis- 
towel  24  Occ.  N.  8,  «  O.  L.  R.  5o6,  2  O.  W. 
R,  1000. 

CertiHoate  of  Allowance  of  Petitioa 
mider  Partition  Act — Lien  of  Execution 
Creditor  —  Expiry   of    Writ   —    Sotice   — 
Bona  Fide  Purchaser  for    Value  —   Priori- 
ties.]— At  the  date  of  the  filing  by  the  plain- 
tiff of  a  petition  for  partition  the  defendant 
company  had   in  the  hands  of  the  sheriff  a 
writ  of  execution  against  the  lands  of  the  de- 
fendant L,,  who  was  entitled  to  an  undivided 
interest  in  the  lands  sought  to  be  partitioned, 
and  their  lien  by  virtue  thereof  was  still  in 
existence  at  the  date  of  the  allowance  of  the 
petition    (to  which  they  were  made  parties) 
and  the  registration  of  a  certificate  thereof,  but 
their  writ,  not  having  been  renewed,  expired 
before  the  date  of  a  conveyance  by  the  de- 
fendant L.  to  the  defendant  G.,  a  bona  fide 
purchaser    for    value: — Held,    that    the   com- 
pany's  lien   was   not   preserved   by   the   pro- 
ceedings taken  before  the  conveyance  to  G., 
who  was  not,  therefore,  affected  with  notice 
of    the   lien.     The   company    were    bound    to 
keep  alive  the  lien  which  they  had  at  law, 
at  least  until  there  was  some  act  or  dedara- 
tion  of  the  Court  recognizing  their  claim  as 
an  existing  one  against  the  lands.     Macdonell 
y^Best.  23  Occ.  N.  262,  6  O.  L.  R.  18,  2  O. 
W,  R.  459. 


Easement  —  Artificial  Waterway — Parol 
Permission  —   User  —  Subsequent   Unregis- 
tered Orant  —  Notice  —  Prescription.]    — 
In  1871  the  defendants'  predecessor  in  title, 
with  the  permission  (not  in  writing)  of  plain- 
tiff's   predecessor   in    title,    laid    pipes    under 
the  land  of  the  latter  for  the  purpose  of  con- 
veying water  from  a  spring  to  the  lands  of 
the  defendants.     These  pipes  continued  there 
and  in  use  up  to  the  time  this  action  was 
brought  in  July,   1903.     In  1878  the  plain- 
tiff's predecessor  in   title,  by  an   instrument 
under   seal,   purported    to   grant   and   convey 
to   the   defendants'   predecessor   the   right   to 
convey  the  water  in  pipes  "  in  such  manner 
and   under   such   circumstances  as   the  same 
are  now :"  and  at  the  time  of  the  conveyance 
to  the  defendants   in  1879   their  predecessor 
purported  to  grant  to  the  defendants  the  same 
right.        The   plaintiff,    who    was    a    son    of 
his  predecessor  in  title,  in  1887  became  the 
owner  of  the  lands  through  which  the  pipes 
were  laid,  by  virtue  of  a  conveyance  to  him, 
registered   before  the  registration   of  the   in- 
struments of  1878  and   1879.     The  plaintiff 
knew   of    the   existence   of    the   pipes   under 
ground,  and  the  use  that  was  being  made  of 
them.       He  believed  that  they  could  not  have 
been   placed   there  without   his   father's  per- 
mission, but  he  was  not  aware  of  the  instru- 
ments of  1878  and  1879  or  their  nature:— 
Held,  that  the  plaintiff  was  entitled  to  rely 


upon  his  conveyance,  the  registration  of  which 
without  notice  of  the  defendants*  interest 
or  claim  rendered  it  void  as  against  him; 
and  there  had  not  been  a  sufficient  lapse 
of  time  since  to  give  the  defendants  a  right 
under  the  statute  or  by  prescription.  JJar- 
rington  v.  Spring  Creek  Cheese  Manufacturing 
Co.,  24  Occ.  N.  209,  7  O.  L.  R.  319,  3  O.  W. 
R.  26. 

Foreign  Oon&pany — Owner  of  Lands  — 
Right  to  Registration.] — A  company  duly  in- 
corporated in  a  foreign  country,  have  a  right, 
though  not  licensed  to  do  business  in  Britisn 
Columbia,  to  be  registered  as  the  owners  of 
lands  acquired  by  them.  Judgment  of  Beg- 
bie.  C.J.,  2  B.  C.  8^  reversed.  Ex  p.  Sew 
\  ancouver  Coal  Mintng  and  Land  Co..  0  B. 
C.   R.   571. 


Gift  of  Land  —  Prior  Sale  —  yon-rcgis- 
tration  —  A'ofwr  —   Gift     Burdened      tcith 
Debts.] — A  universal  donee  of  property  charg- 
ed with  the  debts  of  the  donor  cannot  evict 
the  prior  purchaser  for  value  of  one  of  the 
immovables  comprised  in  the  gift,  in  spite  of 
the  fact   that   the  sale    has   not   been    regis- 
tered, while  the  gift  has,  for  the  donee  has 
succeeded    to   the  obligation   of   warranty   of 
his  donor.     2.  Article  2085,  C.  C,  is  not  ap- 
plicable to  a  donee  of  an  immovable  in  such 
a  manner  that  his  knowledge  of  an  unregis- 
tered right  belonging  to  a  third  person  cannot 
be  set   up   against   him,   but   it   is  othen^ise 
when   the   burdens   upon    the   gift   equal    the 
value  of   the    thing   given,    for   in   that   case 
the  pretended  gift  is  in  fact  a  sale.     3.  The 
mere  knowledge  of  a  purchaser  for  value  that 
the  immovable  which  he  has  acquired  was  pre- 
viously sold  by  his  grantor  to  a  third  person, 
whose  title  has  not  been  registered,  does  not 
constitute  a  fraud  sufficient  to  effect  the  valid- 
ity of  the  duly  registered  title  of  such  pur- 
chaser;   Mathieu,   J.,   diss.     Barbe  v.   Barhe. 
Q.  R.  20  S.  C.   119. 

Imperfect  Reffistration  — -  Nothe  — 
Subsequent  Purchaser.] — ^The  defendant  took 
a  mortgage  from  M.  J.  M.  and  had  it 
registered  in  the  office  of  the  registrar  of 
deeds  at  Sydney.  M.  J.  M.  subsequently  con- 
veyed the  same  lands  by  deed  to  the  plaintiff, 
who  had  no  actual  notice  of  the  mortgage. 
The  mortgage,  although  spread  on  the  books 
of  the  registrar,  was  not  proved  in  accord- 
ance with  the  provisions  of  R.  S.  N.  S.  1900 
c.  137,  the  attempted  proof  falling  short  of 
the  statutory  requirements.  The  trial  Judge 
held  the  registration  to  be  inoperative,  and 
the  defendant  appealed  :— Held,  dismissing  the 
appeal,  that  the  formalities  prescribed  by  the 
statute  are  for  the  benefit  of  the  public  and 
must  be  complied  with.  ITnless  complied 
with,  the  registrar  ought  not  to  record  the  in- 
strument.    Burchell  v.  Bigelow,  24  Occ.    X, 


Land  Regiatry  Act,  B.  O.  —  Deben- 
tures— Charge — No  Description  of  Land.] — 
A  company  issued  debentures  which  created 
a  charge  upon  all  its  property  without  de- 
scribing the  property  .—Held,  that  the  de- 
bentures were  capable  of  registration  under 
the  Land  Registry  Act.  In  re  Land  Registry 
Act,  24  Occ.  N.  259,  10  B.  O.  R.  370. 

Land  ReKiatry  Aet,  B.  O.  —  Registered 
Plan  —  Unregistered  Plan — Description  of 
Land  by  Reference  to  Plu^n  —  Boundaries  — 
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Mistake,] — ^The  Owner  of  a  district  lot  re- 
gistered in  1885  a  plan  of  it  drawn  to  scale, 
but  not  shewing  the  subdivisions,  and  after- 
wards had  another  plan  made  from  a  survey, 
which  differed  from  the  registered  one;  from 
an  inspection  of  the  ground  and  the  unre- 
gistered plan,  one  Kilby,  who  was  unaware 
of  the  registered  plan,  bought  in  1889,  lot 
16,  and  registered  his  deed,  which  did  not 
refer  to  the  plan.  On  the  11th  July,  1889, 
the  defendant  bought  from  the  same  vendor 
lot  15.  In  1890  the  plaintiff  bought  from 
Kilby  lot  16,  the  deed  shewing  the  purchase 
to  be  according  to  the  registered  plan,  but 
before  purchase  she  inspected  the  property 
and  saw  the  fence  which  Kilby  and  the 
defendant  considered  the  boundary  between 
lots  15  and  16  according  to  the  unregistered 
plan.  Lot  16  according  to  the  registered  plan 
overlapped  lot  15  according  to  the  unregis- 
tered plan: — -Held,  in  an  action  for  posses- 
sion by  the  owner  of  lot  16,  that  both  the 
plaintiff  and  defendant  must  be  deemed  to 
be  holders  of  their  respective  parcels  accord- 
ing to  the  registered  plan  and  to  have  regib 
tered  their  conveyances  in  conformity  with 
the  Land  Registry  Act.  2.  It  is  not  open 
to  a  person  who  accepts  and  registers  a 
conveyance  of  land  according  to  a  registered 
plan  to  afterwards  object,  in  an  action  re- 
specting the  title  to  the  same  land,  to  the 
validity  of  that  plan,  Fotoler  v.  Henry,  24 
Occ.  N.  159,  10  B.  C.  R.  212. 

Ii«nd  ReglBtry  Act,  B.  C.  —  Mortgage 
— ^House  built  partly  on  lot  not  included  — 
Rights  of  mortgagee  —  Purchaser  for  value 
— Notice  —  Registered  title,  Canadian  Birk- 
beck  Investment  and  Savings  Co.  v.  Ryder 
(B.C.),  2  W.  L.  B.  158. 

lAi&d  Titles  Act  (N.  IV.  T.)  —  Fees 
of  registrar  —  Registration  of  injunction 
order  after  caveat.  Re  Saskatchewan  Land 
and  Homestead  Co.  (N.W.T.),  2  W.  L.  B. 
4J0.. 

Iiand  Titles  Aet  (N.  IV.  T.)— Mort- 
gages —  Priorities  —  Production  of  certifi- 
cate of  title.  Re  Greenshields  Co.  (N.W. 
T.)    2   W.   L.   R.   421. 

Iiaad  Titles  Act  <N.  W.  T.)  —  Trans- 
feree for  value  without  notice  of  fraud  of 
transferors  —  Injunction  —  Equities  — 
Priority.  Hooper  v.  Smith  (N.W.T.),  2  W. 
L.  R.  194. 

New  Bninawlok  Kefj^stry  Act — Com- 
petinff  Purchasers — Unregistered  Deed — Sub- 
sequent Registered  Mortgage  —  Notice  — 
Priorities.] — A  part  of  a  lot  of  land  was 
sold  to  the  plaintiff  by  M.  by  deed,  which 
the  plaintiff  peglected  to  register.  Subse- 
quently M.  mortgaged  by  registered  convey- 
ance the  remainder  of  the  lot  to  S.  The  de- 
scription in  the  mortgage  of  the  land  followed 
the  original  description  of  the  whole  lot«  but 
"excepted  the  portion  sold  and  conveyed  by 
the  said"  M.  to  C.  (the  plaintiff.)  Subse- 
quently M.  sold  and  conveyed  by  registered 
deed,  for  valuable  consideration,  the  whole 
lot  of  land  to  the  defendant,  who  had  notice 
of  the  mortgage,  but  not  of  Its  contents.  By 
57  V.  c.  20,  s.  29,  an  unregistered  convey- 
ance shall  be  fraudulent  and  void  against 
Uie  subsequent  purchaser  for  valuable  consid- 
eration whose  conveyance  is  previously  re- 
gistered. By  s.  69  the  registration  of  any 
instrument    under    the    Act    shall    constitute 


notice  of  the  instrument  to  all  persons  claim- 
ing any  interest  in  the  lands  subsequent  to 
such  registration: — Held,  that  by  the  Act 
the  registration  of  the  mongage  constituted 
actual  notice  of  its  contents  to  the  defendant, 
whose  title  therefoi^  should  be  postponed  to 
the  plaintiff's.  Carroll  v.  Rogers^  21  Occ.  N. 
96,  2  N.  B.  Eq.  Reps.  159. 

North-lVest  Territories  Iiand  Titles 

Act  —  Description  —  Uncertainty  —  A'j?- 
ceptions.] — A  deed  in  which  the  land  is  de- 
scribed as  a  certain  parcel  of  land  **  saving 
and  reserving  nevertheless  thereout  and  there- 
from any  lots  or  blocks  that  may  heretofore 
have  been  deeded  to  others,"  is,  unless  supple- 
meutO'i  by  conclusive  evidence  of  the  full 
extent  of  the  exceptions,  too  uncertain  to 
justify  the  Registrar  in  acting  on  it  on  an 
application  to  bring  the  land  under  the  I^and 
Titles  Act,  ISiH.  In  re  LiUis,  20  Occ.  N. 
190,  4  Terr.   L.   R.  300. 

North- West  Territories  taatd  Titles 

Act  —  Earlier  Registration  Laws  —  Duty 
of  Registrar  —  Estoppel.] — ^The  registrar 
in  issuing  certificates  of  ownership  is  bound 
to  take  notice  of  instruments  registered  or 
filed,  previously  to  the  issue  of  the  patent, 
under  the  provisions  of  the  Registration  of 
Titles  Ordinance,  or  the  Territories  Real  Pi*o- 
perty  Act.  It  was  the  intention  of  the  Ter- 
ritories Real  Property  Act  and  the  Land 
Titles  Act,  1894,  to  recognize  and  continue, 
as  creating  vested  interests,  the  proper  effect 
of  all  instruments  registered  or  filed  under 
previous  legislation  in  that  behalf.  Where 
an  agreement  for-  the  sale  of  land  by  the 
Canadian  Pacific  Railway  Company  was  re- 
gistered under  the  Registration  of  Titles  Ord- 
inance, and  subsequent  instruments,  purijqrt- 
ing  to  be  executed  by  the  purchaser  under  the 
agreement,  and  persons  claiming  under  him, 
were  also  registered  or  filed  under  that  Ordin- 
ance or  the  Territories  Real  Property  Act; 
the  Registrar,  on  an  application  by  the  com- 
pany for  a  certificate  of  ownership  upon  a 
patent  subsequently  issued  to  the  company, 
was  directed  to  issue  the  certificate  of  owner- 
ship to  the  company  indorsed  with  memor- 
anda of  the  agreement  and  other  instruments. 
Where,  on  a  similar  application,  a  transfer 
was  filed  under  the  Territories  Real  Property 
Act,  purporting  to  be  executed  by  the  pur- 
chaser under  an  agreement  (recited,  but  not 
registered  or  filed)  for  sale  by  the  Canadian 
Pacific  Railway  (Company,  and,  after  the  Re- 
gistrar's reference,  a  quit  claim  deed  from  the 
transferee  to  the  company  was  produced,  the 
Registrar  was  directed  to  issue  a  clear  certifi- 
cate of  ownership  to  the  company.  Where, 
on  a  similar  application,  it  appeared  that  an 
agreement  purporting  to  be  executed  by  the 
purchaser  under  an  agreement  (recited,  but 
not  registered  or  filed)  for  sale  hy  the  com- 
pany, was  registered,  and  also  other  instru- 
ments purporting  to  be  executed  by  persons 
claiming  under  the  purchaser,  the  Judge,  to 
whom  the  reference  was  made,  was  advised 
to  cause  notice  to  be  given,  to  all  persons 
appearing  to  be  interested,  of  the  time  and 
place  when  the  questions  submitted  by  the 
Registrar  would  be  investigated.  If  such 
parties  failed  to  appear,-  or  having  appeared 
failed  to  establish  the  existence  of  the  agree- 
ment, the  Registrar  should  be  directed  to 
issue  a  clear  certificate  of  ownership  to  the 
company.  If  the  existence  of  the  agreement 
'  was  properly  proved,  the  proof  should  be  filed 
ivvith  the  Registrar,  and  he  should  be  directed 
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to  issue  a  certificate  of  ownership  to  the 
company,  indorsed  with  memoranda  shewing 
the  interests  apparently  created  ^  the  agree- 
ment and  other  instruments.  Title  by  es- 
toppel discussed.  In  re  Canadian  Pacific  H. 
^.  Co.,  4  Terr.  L.  R.  227. 

Real  Property  Act  (Man.)  —  Caveat — 
— A'eto  Title  —  Second  Caveat — Trial.\^l. 
The  words  "  a  caveat "  in  s.  127  of  the  Beal 
Property  Act,  R.  S.  M.  1902  c.  148,  in 
view  of  s.-s.  (m)  of  s.  8  of  the  Interpretation 
Act,  U.  S.  M.  1902  c.  8Q,  cannot  be  construed 
to  mean  *'  only  one  caveat,"  and  if  the  caveat- 
or, after  filing  his  caveat  and  taking  proceed- 
ings under  it  for  the  trial  of  an  issue,  pend- 
ing s\ich  trial  acquires  a  new  title  or  estate 
in  the  land  in  question,  he  may  file  a  new 
caveat  thereon  without  getting  a  Judge's  or- 
der, for  leave  to  do  so.  2.  The  provisions  of 
s.  140  of  the  Act  only  apply  to  a  second 
caveat  **  in  relation  to  the  same  matter,"  that 
is,  the  same  estate  or  interest  on  which  the 
first  caveat  was  based.  Frost  v.  Driver,  10 
Man.  L.  R.  209,  distinguished.  3.  When  such 
a  second  caveat  is  proi>erIy  filed,  the  trial  of 
the  issue  under  the  first  caveat  should  be 
postponed  to  enable  proceedings  to  be  taken 
upon  such  new  caveat,  so  that  the  trial  of  the 
issues  under  both  caveats  may  take  place 
at  the  same  time,  and,  if  convenient,  the 
issues  might  be  consolidated.  AHotoay  v. 
Rural  Municipality  of  St.  Andretcs,  15  Man. 
L.  R.  188,  1  W.  L.  R.  407. 

Beal    Property    Aet    (N.    W.    T.)    — 

Mortgage  —  Omission  of  Registrar  to  Enter 
Memorial  of  —  Subsequent  Mortgagee — Pay- 
ment of  Prior  Mortgage  —  Subrogation  — 
Laches — Assurance  Fund  —  Costs  —  Dis- 
tribution.]— On  the  26th  September,  1899, 
one  G.  applied  to  the  plaintiff  for  a  loan  of 
$500,  and  executed  a  mortgage  to  him  of 
the  lands  in  question,  of  which  he  was  the 
owner.  The  plaintiff's  advocates  made  search 
in  the  Land  Titles  office  on  the  14th  October, 
and,  ascertaining  that  the  only  incumbrance 
on  the  register  was  a  mortgage  to  one  P., 
registered  the  plaintiff's  mortgage  and  a  dis- 
charge of  the  other,  which  had  been  obtained 
on  their  undertaking  to  pay  the  amount  due, 
and  the  registrar  indorsed  memorials  accord- 
ingly on  the  certificate  of  title,  on  receipt 
of  which  certificate  the  plaintiff's  advocates 
paid  the  amount  due  to  P.,  and  advanced  the 
balance  to  G.  No  other  memorial  appeared 
on  the  certificate  at  the  time  of  the  advance, 
nor  were  the  plaintifiTs  advocates  aware  of 
any  other  incumbrances,  but  there  had  in 
fact  been  filed  with  the  registrar  a  mortgage 
from  G.  to  the  defendant  B.  for  $2,000, 
which  had  been  entered  in  the  day  book  only. 
Subsequently  on  an  application  under  the 
Territories  Real  Property  Act,  on  behalf  of 
the  defendant  B..  by  way  of  a  summons  to  the 
registrar  and  the  plaintiff  to  shew  cause, 
it  was  held  that  the  $2,000  mortgage  to  B. 
had  been  registered  within  the  meaning  of 
the  Act  at  the  time  of  filing,  and  had  prior- 
ity over  the  plaintiff's  mortgage,  and  an  order 
was  made  to  amend  the  memorials  on  the 
certificate  accordingly.  Then,  default  having 
been  made  by  G.  in  payment  of  the  mort- 
gage to  the  defendant  B.,  the  lands  were 
offered  for  sale,  and  a  foreclosure  order  ob- 
tained on  the  15th  September,  1900,  notice 
of  application  therefor  having  been  duly  served 
on  the  plaintiff: — Held,  that  the  plaintiff 
was  entitled  as  against  the  defendant  B.  to  be 
subrogated  to  the  rights  of  P.   in  respect  of 


the  mortgage  held  by  him  and  paid  by  the 
plaintiff,  and  to  a  first  mortgage  upon  the 
lands  in  question  for  the  amount  thereof  with 
interest;  so  held  against  the  contention  of 
the  defendants  that  the  question  of  the  plain- 
tiffs priority  was  res  judicata  either  by  the 
amending  order  or  the  foreclosure  order. 
Brown  v.  McLean,  18  O.  R.  533,  and  Abell 
V.  Morrison.  19  O.  R.  669,  followed.  Laches 
discussed.  Held,  also,  that  the  indorsement 
on  the  certificate  of  title  of  the  plaintifTs 
mortgage  was  equivalent  to  a  certificate  that 
there  were  no  prior  incumbrances  affecting 
the  land  other  than  those  appearing  on  the 
certificate,  and  that  the  plaintiff  was  entitled 
to  be  paid  out  of  the  assurance  fund  the 
balance  of  his  claim,  with  interest,  under  s. 
108  of  the  Territories  Real  Property  Act. 
It  is  unnecessary-  for  the  plaintiff,  in  order 
to  recover  against  the  assurance  fund,  to  shew 
that  he  has  been  deprived  of  any  land  or 
any  interest  therein  by  the  mistake  or  omis- 
sion of  the  registrar,  it  being  sufficient  if 
loss  or  damage  is  she>^'n.  Nor  is  it  neces- 
sary for  the  plaintiff  to  shew  that  he  has 
been  barred  from  all  other  remedies  before 
proceeding  under  s.  10;  it  is  enough  that  his 
principal  remedy  has  been  barred.  Section 
108  discussed.  And  held,  in  a  subsequent 
judgment  as  to  costs,  that  the  plaintiff  and 
the  registrar  were  both  entitled  to  tax  as 
against  the  defendant  B.  the  costs  of  the 
issue  as  to  the  right  of  subrogation,  and 
the  plaintiff  against  the  registrar  the  other 
costs  of  the  action.  Morris  v.  Bentley,  2 
Terr.  L.  R.  253. 

ReglBtrar's  Certificate  —  Substitution^ 
How  Registered,]  —  Erroneous  conclusions 
which  the  registrar,  in  his  certificate,  ex- 
presses with  regard  to  registered  documents, 
cannot  prejudice  those  whose  rights  are  regu- 
larly registered.  2.  A  substitution  is  suffi- 
ciently registered  by  the  registration  of  the 
wills  which  have  created  it,  ,of  the  declara- 
tion of  the  death  of  the  testators,  and  of  the 
immovables  transmitted  by  the  wills.  Pel- 
letier  v.  Michaud,  Q.  R.  20  S.  C.  413. 

Registry  Act  (Oni^)  —  Registered  Plan 
— Sale  of  Lots  According  to — Building  — 
Projection  on  Adjoining  Lot  —  Possession  — 
Title  —  Mortgage  —  Construction  —  Short 
Forms  Act — General  Words.] — After  building 
a  house  on  certain  land,  the  owner  thereof 
had  a  plan  prepared  and  registered  in  June, 
1872,  covering,  amongst  other  lands,  those 
subsequently  known  as  lots  3  and  4>  The 
boundary  line  between  these  two  lots  was 
so  run  that,  while  the  main  part  of  the  boose 
stood  upon  lot  3,  a  small  portion  extended 
over  part  of  lot  4.  According  to  this  plan 
subsequent  sales  were  made.  In  1872  lot  3 
was  conveyed  to  one  person  and  lot  4  to 
another  person — all  parties  acting  upon  the 
assumption  that  the  house  was  wholly  upon 
lot  3,  the  deeds  describing  the  lands  as 
lots  3  and  4  according  to  the  registered  plan, 
and  these  descriptions  being  carried  down 
through  all  subsequent  conveyances  and  mort- 
gages of  the  respective  properties.  Hie  own- 
ership and  possession  of  the  two  properties 
remained  distinct  until  1883,  and  from  that 
time  until  1896  both  were  owmed  and  poBseBfr* 
ed  by  one  person,  subject  to  mortgages.  This 
person  in  1892  mortgaged  lot  3  to  the  de- 
fendant, who  in  1896  foreclosed  and  obtained 
possession.  In  1893  the  same  person  mort- 
gaged lot  4  to  one  M.,  and  through  foredosnre 
proceedings    and    a   subsequent   mortgage   to 
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himself  the  plaintiff  claimed  title.  The  legal 
estates  in  b6th  properties  had  throughout 
been  in  different  mortgagees,  -fhe  action  was 
to  enforce  by  foreclosure  the  plaintiff's  mort- 
gage upon  lot  4,  and  the  defence  was  in 
respect  of  the  part  covered  by  the  defendant's 
house: — Held,  that  the  defendant  had  acquir- 
ed no  title  by  possession  to  the  strip  of  land 
in  dispute;  and  that  the  provisions  of  the 
Kegistry  Act  precluded  him  from  setting  up 
title  to  any  part  of  lot  4  as  laid  down  upon 
the  registered  plan.  Semble,  that,  but  for 
the  provisions  of  the  Registry  Act,  the  strip 
might  have  passed  to  the  defendant  by  the 
mortgage  to  him  of  lot  3  in  1892,  which  was 
made  pursuant  to  the  Short  Forms  Act,  un- 
der the  "general  words"  implied  in  such 
mortgages.  McNish  v.  Munro,  25  C.  P.  290, 
Hill  V.  Broadbent,  26  A.  R.  159,  and  Win- 
field  v.  Fowlie,  14  O.  R.  102,  considered. 
Fraaer  v.  Mutchmor,  25  Occ.  N.  17,  8  O.  L. 
R.  613,  4  O.  W.  R.  290. 

Boaewal  of  Registration — Act  of  Sale 
— Irregularities  —  Hypothec.}  —  A  notice  of 
renewal  of  the  registration  of  an  act  of 
sale,  which  does  not  give  the  date  of  the  ori- 
ginal registration,  which  gives  the  wrong 
number  of  such  registration  as  well  as  of  the 
register  and  the  volume,  and  which  confuses 
the  names  of  the  vendor  and  the  purchaser, 
giving  that  of  the  vendor  for  the  purchaser 
and  vice  versa,  is  informal  and  irregular  and 
is  not  sufficient  to  preserve  the  hypothec 
created  by  the  sale.  Giard  v.  Lachatice,  Q. 
R.  21  S.  C.  103. 

Territories  Real  Property  Act — Un- 
registered Transfer  —  Execution  —  Priority 
—Cloud  on  Title  —  Sheriff  —  Parties  — 
Costs.]-^The  Territories  Real  Propertv  Act 
has  not  altered  the  law  that  a  writ  of 
execution  binds  only  the  beneficial  interest  of 
the  execution  debtor;  and  therefore  a  trans- 
feree (whose  transfer  is  unregistered)  from 
the  certificated  owner  is  entitled  to  have  an 
execution,  filed  subsequently  to  the  making 
of  the  unregistered  transfer  declared  to  be  a 
cloud  upon  his  title;  so  likewise  is  entitled 
a  person  who,  though  he  has  received  no 
actual  transfer,  is  entitled  to  one  under  an 
enforceable  agreement.  To  such  an  action 
the  sheriff,  against  whom  an  injunction  is 
asked  to  restrain  proceedings  upon  the  exe- 
cution, is  a  proper  party.  Where  in  such  an 
action  the  sheriff  joined  in,  and  set  up,  the 
same  defences  as  the  execution  creditor,  he,  as 
well  as  the  execution  creditor,  was  ordered  to 
pay  the  costs.  Wilkie  v.  Jelletty  2  Terr.  L.  R. 
133,  15  Occ.  N.  315.  Affirmed  2U  S.  C.  R. 
2«2,  1<5  Occ  N.  260. 


BEJOINDEB. 

See  Pleading. 


BELATOE. 

See  Municipal  Ejections. 


BELEASE. 
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Claim  for  Damages  —  Absolute  release 
-Restriction  to  subject  matter  of  discussion 


— Fraud  —  E3quitable  relief — ^Failure  to  noti- 
fy solicitor.  Begg  v.  Toronto  R,  W,  Co., 
6  O.  W.  R.  239. 

Master  and  Servant  —  Injury  to  Ser- 
vant  and    Consequent   Death — Action   under 
Lord  CampbeWs  Act  —  Status  of  Supposea 
Widow    — Evidence  of  Marriage  —  Right  of 
Action  as  Administratriw  —  Letters  Issued 
Pendente  Lite  —  Release  of  Claim  —  Impro- 
vidence —  Invalidity  —  Retention  of  Money 
Paid  to  Obtain  Release  —  Bar  —  Payment 
into  Court — Assessment  of  Damages — Mother 
of  Deceased  —  Neto  Trial.] — Appeal  by  de- 
fendants  and  cross-appeal   by  plaintiff  from 
judgment   of   a   Divisional   Court    (8   O.   L. 
R.  499,  3  O.  W.  R.  921),  reversing  judgment 
of  Idington,  J.  (7  O.  L.  R.  747,  3  O.  W.  R. 
510),   and   directing  a  new   trial   as  to   the 
plaintiff*s  right  as  widow  and  administratrix 
to   recover  damages  for  the  death  of  John 
Doyle,  a  workman  in  the  employment  of  de- 
fendants, who  was  caught  in  the  machinery 
of  the  workshop  while  at  work  painting,  and 
died  from  injuries  received.    The  Court  below 
held    that   a   release   given   by    the   plaintiff 
should  not  be  held  binding  on  her,  and  the 
defendants*  appeal  was  mainly  against  that 
part  of  the  decision,  and  as  to  whether  the  ac- 
tion  was   maintainable,    the   money   paid    to 
plaintiff    not    having    been    returned : — Held, 
that  the  evidence  fully  sustained  the  findings 
of  the  jury  as  to  the  cause  of  the  accident 
and  the  defendants*  negligence.     On  the  cross- 
appeal,      the     judgment    of     the    Divisional 
Court  holding  that  the  plaintiff  was  not  en- 
titled  to   recover  any  damages  on  behalf  of 
the  mother  of  the  deceased  was  held  right. 
Held,  the  conclusion  unanimously  arrived  at 
by  the  Judges  of  the  Divisional  Court  that 
the  release  was  procured  under  circumstances 
that  rendered  it  invalid  as  a  bar  to  plain- 
tiff's   claim    should    stand.      It    was    said 
that  the  plaintiff,  while  repudiating  the  re- 
lease, had  not  restored  or  offered  to  restore 
the  money  paid   to  or  for  her  as  the  con- 
sideration for  her  executing  it.    And  it  was 
argued  that  on  that  account  the  plaintiff  was 
not  in  a  position  to  attack  the  transaction. 
Uewson  v.  Macdonald,  32  0.  P.  407,  relied 
on.    IHeld,    the   circumstances    were   entirely 
different,  and  the  bringing  of  an  action  is  in 
itself  a  declaration  of  intention  to  disaffirm 
and  rescind.     Up  to  that  time  the  plaintiff 
may  keep  open  the  question  whether  he  or  she 
will  affirm  or  disaffirm  the  transaction,  sub- 
ject of  course  to  being  held  bound  by  delay 
if  in  the  meantime  third  parties  have  acquired 
interests    dependent    on    the    transaction,    or 
the  position  of  the  defendant  has  been  altered 
to  his  prejudice.     See  Clough  v.  London  and 
North-Westem  R.  W.  Co.,  L.  R.  7  Ex.  26. 
.     .     .     It    was,    therefore,    a    question    of 
fact  whether  the  party  defrauded  had  after 
discovery  of  the  fraud  elected  not  to  avoid 
the  transaction;  and,  unless  the  other  party 
could  shew   that  either  by  unequivocal  acts 
or  express  words  there  had  been  an  election 
not   to   avoid   the   transaction,   the    question 
of  its  invalidity  was  open  for  trial.     Neither 
as  a  matter  of  pleading  nor  of  substance  was 
she   treated   as   debarred,   by   reason   of  not 
having    restored    or    offered   to   restore  the 
money,  from  impeaching  the  transaction.  And 
there   has   been   no   finding   that   she  elected 
not  to  disaffirm  it.    The  release  having  been 
declared  invalid,  for  satisfactory  reasons,  she 
ought  not  now  to  be  deprived  of  the  benefit 
of  that  finding  merely  because  before  action 
she  had  not  returned  or  offered  to  return  the 
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money.  But  it  has  not  been  found  that  an 
actual  premeditated  fraud  was  practised  on  the 
plaintiif,  in  which  case  there  would  be  no 
obligation  to  restore  money  paid  in  pursuance 
of  it.  Held,  the  plaintiff,  having  been  re- 
lieved by  the  Divisional  Court  as  respects 
the  release,  should  have  been  required  to  re- 
turn or  otherwise  make  good  the  money  paid 
to  or  on  her  account.  If  the  judgment  in 
her  favour  had  remained,  it  would  have  been 
proper  to  reduce  it  by  the  amount  so  paid. 
But,  as  the  judgment  for  damages  no  longer 
stands,  she  should  now  be  allowed  to  bring 
the  amount  into  Court  ready  to  be  paid  to 
the  defendants  in  the  event  of  her  failing 
to  obtain  a  verdict  for  damages  on  the  trial 
directed  by  the  Divisional  Court.  Any  amend- 
ments to  the  pleadings  necessary  to  set  forth 
the  plaintififs  willingness  to  make  good  the 
money  paid  by  the  defendants  should  be 
made.  Subject  to  these  directions,  the  ap- 
I)eal  was  dismissed  with  costs.  The  cross- 
appeal  also  dismissed  with  costs.  Doyle  v. 
Diamond  Flint  Glass  Co.,  0  O.  W.  U.  207.  10 
O.  L.  R.  507. 

Pledge  of  Boads — Agreement  for  release 
— Judgment  —  Satisfaction  —  Terms.  Toron- 
to General  Trusts  Corporation  v.  Central 
Ontario  R.  TV.  Co.,  5  O.  W.  R.  544. 


Nre  Bills  of  Exchange  and  Promissori 
Notes — Crown  —  Dower — ExEcrxioN 
— eixecutors  and  administrators  — 
Master  and  Servant  —  Insurance  — 
Mortgage — Principal  and  Agent  — 
Principal  and  Surety — Ship — Stay  of 
Proceedings  —  Street  Railways  — 
Will. 


BELIOIOTTS  COHMTTNITT. 

See    Schools. 


REUOIOTJS  OBDEB. 

Ezpnlsion  of  Member  —  Insanity  — 
False  imprisonment — Compensation  for  ser- 
vices —  F'indings  of  Jury.  Arvher  v.  Society 
of  Sacred  Heart  of  Jesus,  2  O.  W.  R.  847. 


BENT. 


Sec  Landlord  and  Tenant. 


BENTS  ANB  PBOilTS. 


See   Title   to  Land. 


BEPIEVIN. 

AfidaTlt  —  Bond  —  Misnomer  —  Sure- 
ties —  Justification  —  Summons.} — An  appli- 
cation to  set  aside  a  writ  of  replevin  on  the 
following  grounds:  (a)  the  affidavit  upon 
which  the  writ  issued  was  sworn  before  the 


issue  of  the  writ  of  summons  in  the  action; 
(b)  the  replevin  bond  was  executed  before  the 
issue  of  the  writ  of  summons;  (c)  there 
was  a  misnomer  of  the  defendant  in  the  aflB- 
davit,  writ,  and  other  proceedings;  and  (d) 
there  was  but  one  surety  in  the  replevin 
bond;  was  dismissed.  Such  an  application 
was  properly  made  by  summons  under  R. 
4.58  of  the  Judicature  Ordinance  (C.  O.  1898 
c.  21).  An  affidavit  of  justification  <m  a 
replevin  bond  is  not  necessary.  Marcy  v. 
Pierce  (No.  1),  4  Terr.  L.  R.  180. 

AAdaTit  for  —  Insufficiency  of  —  Excep- 
tion to  the  Form.} — The  insufficiency  or  irre- 
gularity of  an  affidavit  preliminary  to  the 
issue  of  a  writ  of  saisie-revendication,  does 
not  constitute  such  an  irregularity  as  will 
enable  the  service  upon  the  defendant  to  be 
set  aside,  and  be  the  basis  of  an  exception 
to  the  form.    Albert  v.  Gravel,  7  Q.  P.  R.  12. 


ChiiatiaB  Name  of  Befendaat — Ini- 
tials —  Bond  —  Sumbcr  of  Sureties.]  —  A 
writ  of  replevin,  in  which  the  defendant  is 
described  by  the  initial  letter  only  of  his 
christian  name,  is  bad,  and  will  be  set  aside 
upon  application  to  a  Judge  in  Chambers. 
The  writ  will  be  likewise  set  aside  where 
the  replevin  bond  has  been  executed  by  one 
surety  only.  Semble,  that  a  replevin  bond 
that  does  not  follow  the  form  prescribed  by 
the  statute  is  bad.  Hubbard  v.  Young,  34 
N.    B.    Reps.   641. 

Delivery  of  Goods  to  Husband  of 
Plalntiir  —  Third  Party  —  Garantie.]— In 
an  action  brought  by  a  married  woman,  separ- 
ate as  to  property,  for  revendication  of  mov- 
ables, the  defendant  may,  by  way  of  dilatory 
exception,  demand  that  the  husband  of  the 
plaintiff  be  brought  in  en  garantie.  he  having, 
as  alleged,  received  such  movables  before  the 
institution  of  the  action.  Hotte  v.  Hochon, 
6   Q.   P.   R.   361. 

Biatress  for  Rent  under  an  Illegal 
Iieaee  —  In  pari  delicto,  dc]  —  Replevin 
will  lie  to  recover  goods  distrained  for  rent 
in  arrear  under  an  illegal  lease.  The  maxim. 
In  pari  delicto  potior  est  conditio  possidentis, 
is  applicable  only  when  the  possession  results 
from  the  act  of  the  parties,  and  not  when  it 
results  from  some  incident  attached  to  a  legal 
instrument :  per  Tuck,  C.  J.,  Barker  and  AIc- 
Leod,  J  J.  (Hanington  and  Van  Wart,  J  J., 
dissenting).  Per  Hanington,  J.:  An  illegal 
contract  is  valid  as  between  the  parties  there- 
to for  all  purposes  that  can  be  accomplished 
without  the  aid  of  the  Court:  therefore  that 
person  must  fail  who  is  first  compelled  to 
set  a  Court  in  motion  in  order  to  obtain 
such  aid.  Per  Van  Wart,  J.:  The  Court 
ought  not  to  assist  any  of  the  parties  to  an 
illegal  transaction;  therefore,  in  the  above 
case,  the  parties  should  be  restored  to  the 
position  in  which  the  writ  of  replevin  fonnd 
them ;  that  is,  an  order  should  be  made  to 
restore  the  goods  replevied  to  him  out  of 
whose  possession  they  were  taken  by  the  pro- 
cess of  the  Court.  OaJlagher  v.  McQueen, 
35  N.  B.  Reps.  198. 

Goods  in  Custody  of  I«aw — Distress 
for  Tames — Legality  of  Assessment — Jurisdic- 
tion.}— A  writ  of  replevin  brought  to  try  the 
legality  of  an  assessment  for  taxes,  and  the 
execution  issued  thereon,  both  of  which  were 
alleged  to  be  void  for  want  of  jurisdiction, 
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will  not  be  set  aside  on  a  summary  applica- 
tion, on  the  ground  that  at  the  time  the  goods 
were  replevied  they  were  in  the  custody  of 
the  law,  unless  the  proof  is  satisfactory  that 
all  the  conditions  necessary  to  give  jurisdic- 
tion have  been  fulfilled.  Macmonaglei  v. 
Campbell,  35  N.  B.  Reps.  025. 


Sccip  —  Dominion  LiMds  Act  — 

—  Assignment  —  Vontraet  —  Illeifality.]  — 
Under  an  order  of  the  Governor  in  coun- 
cil, prohibiting  the  Commissioner  from  re- 
cognizing or  accepting  assignments  of  land 
scrips  and  from  delivering  them  to  assignees, 
made  pursuant  to  s.-s.  (f)  of  s.  90  of  the 
Dominion  Lands  Act,  R.  S.  C.  c.  54,  as  re- 
enacted  by  02  &  03  V.  c.  10,  s.  4,  the  de- 
fendant became  entitled  to  scrip  for  land  to 
be  located  by  her.  She  sold  the  right  to  the 
scrip  to  the  plaintiff,  and  gave  him  an  order 
on  the  Commissioner  for  it.  After  delivery 
by  the  latter  to  the  plaintiff,  the  defendant, 
knowing  that  the  scrip  was  in  the  plaintiff's 
possession,  deliberately  assigned  it  to  him 
for  valuable  consideration.  She  afterwards 
took  the  scrip  from  the  plaintiff  and  refused 
to  return  it : — Held,  that  the  contract  of 
sale  of  the  scrip  was  valid,  and  that  the 
plaintiff  was  entitled  to  recover  possession 
of  it  in  an  action  of  replevin.  Wright  \. 
Battley,  13  Man.  L.  R.  322,  1  W.  L.  R.  563. 

Order  for  Sale  of  Goods  Replevied — 

Rules  1097,  1058.] —Plaintiff  had  paid  into 
Court  $2,0CK)  to  obtain  an  order  of  replevin 
of  some  horses.  He  was  further  paying  $5 
per  day  for  their  keep.  No  trial  could  be 
had  for  considerable  time.  He  therefore  ap- 
plied for  order  for  sale  of  the  horses  under 
Rules  1097  and  1098:— Held,  there  is  no 
power  under  those  rules  or  otherwise  to 
grant  such  an  order.  Innes  v.  Hutckeon,  5 
O,  W.  R.  357,  9  O.  L.  R.  392. 

Pleadins   —  Procedure  —  Evidence   — 
Judgment     Secundum     Allegata    et    Probata 

—  Vltra  Petita  —  Surprise, \  —  In  an  action 
for  revendication  of  books,  documents,  and 
records  retained  by  a  fire  insurance  agent 
after  his  dismissal,  and  for  damages  in  de- 
fault of  delivery  thereof,  several  policy 
copy  books,  which  could  not  be  found  at 
the  time  of  the  seizure,  were  delivered 
up  in  a  mutilated  condition  by  the  de- 
fendant daring  the  pendency  of  the  action, 
the  defendant  being  unaware  of  such  muti- 
lation. Some  time  afterwards  the  answers 
to  the  defendant's  pleas  were  filed  and  con- 
tained no  reference  to  the  mutilated  and  in- 
complete condition  in  which  these  books  were 
returned.  At  the  trial  the  plaintiffs  were 
allowed  to  give  evidence  as  to  the  cost  of 
replacing  these  books  in  proper  condition,  al- 
though the  defendant  objected  to  the  adduc- 
tion of  such  proof,  and  the  trial  Judge  assessed 
damages  in  this  respect  at  $200  and  $2,000, 
in  respect  of  certain  mutilated  plans,  at  the 
same  time  declaring  the  revendication  valid, 
etc.  On  appeal  by  the  plaintiffs  from  the 
judgment  of  the  Court  of  King's  Bench,  re- 
versing the  judgment  at  the  trial  in  regard  to 
the  pecuniary  condemnation : — Held,  affirming 
the  judgment  appealed  from,  that,  as  the 
defendant  had  been  surprised,  in  so  far  as  the 
issues  affecting  the  policy  copy  books  were 
concerned  (art.  110  C.  P.  Q.),  he  was  en- 
titled to  relief  as  to  the  item  of  $200  for 
damages  in  respect  thereof,  as  the  matter 
was  not  pleaded.  With  regard  to  the  item 
of  $2,000  damages,  however,  as  the  defendant 


could  not  have  been  taken  by  surprise,^  he 
himself  having  mutilated  the  plans,  the  Su- 
preme Court  of  Canada  reversed  the  judg- 
ment appealed  from  and  restored  the  judg- 
ment at  the  trial  as  to  that  item  of  the 
damages  assessed,  yorwich  Union  Fire  Ins. 
Co,  V.  Kavanagh,  25  Occ.  N.  08,  36  S.  C. 
R.  7. 

Saisie-re^eiidloatloii  —  Affidavit — Irre- 
gularities— Procedure] — It  is  not  by  an  -ex- 
ception to  the  form,  but  by  a  petition  in 
contestation,  that  the  defendant  to  a  saisie- 
levendication  must  make  complaint  of  irregu- 
larities in  the  affidavit  upon  which  the  !^i$ie- 
revendication  was  issued.  Albert  v.  Gravel, 
g.  R.  22  S.  C.  478. 

Saisie-reTendieatlon — Title — Res  Judi- 
cata— Petition — Winding-up  Act.'] — ^\Vhere  a 
person  has  petitioned  in  proceedings  under 
the  Winding-up  Act  to  be  put  in  possession 
of  certain  articles  of  which  he  alleges  that 
he  is  owner,  and  judgment  has  been  given 
granting  the  prayer  of  his  petition  as  to  cer- 
tain of  such  articles,  without  adjudicating 
as  to  the  others,  he  may  subsequently  replevy 
the  other  articles,  although  they  have  been 
sold  by  the  liquidator  to  a  third  i>erson ;  and 
such  third  person  cannot  plead  that  the  judg- 
ment upon  the  petition  is  res  judicata  Bgainst 
the  claimant.  2.  A  saisie-revendication  may 
be  taken  against  the  part^  in  possession  of 
the  thing,  even  if  he  detains  it  by  virtue  of 
an  uncertain,  temporary,  and  conditional 
title.  United  Shoe  Machinery  Co,  of  Canada 
v.  Flibotte,  5  Q.  P.  R.  333. 


.  bsencc  of  In  ventory.']  — ^The 
seizure  of  a  lot  of  merchandise  certain  and 
ascertained  and  identified  by  the  person  seiz- 
ing, is  regular,  and  he  whose  goods  are  sei.sed 
cannot  complain  of  the  want  of  a  detailed 
inventory  either  in  the  affidavit  for  .«al^te- 
revendication.  or  in  the  proc^s-verbal  of  the 
bailiff.    Helfenberg  v.  Schurartz,  7  Q.  P.  R.  8. 

See  Costs — Fixtures  —  Oiet — ^Husband. 
AND  Wife — Injunction  —  Lis  Pendens — 
Sale  of  Goods — Writ  of  Summons. 


REPLICATION. 


See  Pleading. 


REPLY. 


Sec  Pleading. 


REPORT. 

See  Reference  and  Report. 


RESCISSION. 

See  Contract — Sale  of  Goods — Vendor  and 

Purchaser. 
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EESCISSION   OF   CONTKACT. 

iSec  Contract  —  Vendor  and  Pubcuaseb 
Writ  of  Summons. 


SESE&VE  imn). 


Hee  GoMPAirr. 


EESIDENCE. 

i<ce  Arrest — Costs — Domicil — Mechanics' 
Liens — Municipal  Corporations — ^Par- 
liamentary Election  s  —  Partn  ership 
— Pleading — Schools. 


SESISTINO  DISTBESS. 


iSi'c  Criminal  Law. 


BES  JUDICATA. 

Action  for  Penalty — Previous  Action —  ' 
DUtinct  Contraventions  of  Same  By-latc — 
Ultra  Vircit — Judgment  Ultra  Pctita.} — ^The 
plaintiffs  had  sued  the  defendant  for  a  pen- 
alty of  $20  for  having  sold  floods  in  Novem- 
ber, 1900,  without  having  taken  out  a  license, 
contrary  to  a  by-law  of  the  municipality. 
This  action  was  dismissed  upon  the  ground 
that  the  by-law  in  queRtion  was  ultra  vires. 
Afterwards,  the  defendant  having  in,  the 
niDUth  of  April  following  sold  poods  by  retail 
in  the  municipality,  the  plaintiffs  sued  him 
again  claimini;  a  like  iK»nalty  of  $20,  under 
the  same  by-law: — Held,  that  the  new  action 
of  the  plaintiffs  should  be  dismissed  upon 
the  plea  of  res  judicata  in  spite  of  the  fact 
that  distinct  contraventions  of  the  by-law 
were  in  question  in  the  two  suits.  2.  That 
(he  fact  t|iat  the  first  judgment  had  gone 
beyond  the  pleadings  in  declaring  the  by-law 
void  wnthout  any  pleading  to  that  effect, 
could  not  deprive  this  first  judgment,  which 
had  not  been  attacked  by  petition  of  the 
authority  of  res  judicata.  Village  of  Dorval 
V.  Legault,  Q.  R.  21  S.  C.  197. 

Aetion  to  Set  aside  Assignment  of 
Chose  in  Action — Previous  garnishment 
proceeding  in  Division  Court — Establishment 
of  validity  of  assignment — ^Parties — False 
evidence — Fraud — Oosts.  Johnston  v.  Bark- 
ley,  4  O.  \V.  K.  453,  6  O,  W.  R.  549,  10  O. 
L,  R.  724. 

Breach  of  Contract — Identity  of  Par- 
ties and  Causes  of  Action — Dispositif  and 
Motifs  of  Judgment — Novation,'] — ^To  aJi  ac- 
tion for  breach  of  contract,  in  which  dam- 
ages were  claimed  for  the  entire  unexpired 
term  of  the  contract,  the  defendant  pleaded 
that  he  had  made  a  judicial  abandonment, 
and  the  Court  of  Appeal,  affirming  the  deci- 
sion of  the  Court  of  Review,  dismissed  the 
action.      In    a    second    action,    by    the    same 


plaintiff  a^nst  the  same  defendant,  for 
damages  for  the  same  breach  of  contract, 
for  a  portion  of  the  period  covered  by  the 
first  action : — Held,  that  there  was  chose 
jug^.  2.  In  a  question  of  chose  jug6e,  the 
dispositif  only  of  the  first  judgment  can  be 
taken  into  account.  The  motifs  of  the  judg- 
ment can  be  considered  only  for  the  .purpose 
of  explaining  obscurity^  or  ambiguity  in  the 
dispositif.  And,  even  if  the  motifs  could  be 
looked  at  in  the  present  case,  the  plaintiff 
would  have  no  action,  because  the  Courts, 
in  the  first  action,  held  that  there  had  been 
novation  of  the'^ebt,  and  it  was  not  sieged  or 
proved  that  a  second  novation  had  taken 
place.  Canadian  Breweries  Limited  v.  Al- 
lard,  Q.  R,  24  S.  O.  515. 

DiTision  Covrt  Aetion — Settlement  be- 
fore trial — 'No  bar  to  subsequent  action. 
Williams  v.  Cook,  1  O.  W.  R.  133. 

Opinion  of  Covrt  on  Case  Stated  by 
Government.] — ^The  opinion  given  to  the 
government  by  the  Court  of  Appeal  upon  a 
question  referred  to  the  Court  under  61  V. 
c.  11,  is  an  opinion  only,  and  cannot  make 
a  point  passed  upon  res  judicala;  and  is  not 
even  a  compromise,  a  transaction,  nor  an 
arbitration,  inasmuch  as  the  question  referred 
to  the  Court  of  Appeal  is  not  by  the  con- 
sent of  the  parties,  put  upon  the  sole  initia- 
tive of  the  government.  Qalindez  v.  The 
King,  Q.   R.  26   S.  C.  171. 

See  Account — Appeal — AsSESSMEirr  axd 
Taxes — Champerty  and  Maintenance — 
Fraudulent  Convbyancb — Landlord  and 
Tenant — Master  and  Servant  —  Punuc 
Morals  —  Partition  —  Principal  and 
.Surety. 


BESOLTTTIONS. 


See  Municipal  Corporations. 


RESTBAINT    OF    BEUOIOXTS 
UBEBTY. 

See  Will. 


RESTEAINT  OF   TKADE. 

See  Trade  Union. 


KESTRAINT  ON  ALIENATION. 

See  Substitution — Will. 


EESTSAINT  UPON  ANTICIPATION. 


See  Receh'er. 
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BESULXlKa  TBUST. 


iSee  I'BUtiTS  AKU  Tbusiees. 


BETAllfEii. 


Hee  SoudTOB. 


BEIBAII  SUCCESSOBAL. 


Hee  Chauperix  and  Maintenance. 


BETUBN. 

See   Partjamentaby    Elexttions — Writ   of 

Summons. 


RETTJBNINO  OFFICEB. 


See  Municipal  EJlbctions. 


BEVENDICATION. 


See  Writ  of  Rkvendication. 


i  ' 


REVENTIE. 

Amount  Payable  hj  Half-Sisier  of 
Testator.] — ^The  words  "sister  of  the  de- 
ceased" in  s.-s.  4  of  8.  2  of  the  Succession 
Duty  Act  Amendment  Act  of  1809,  include  a 
half-sister.  In  re  Oliver,  21  Occ.  N.  864,  455, 
8  B.   C.  R.  91. 

Bank  Sliares  —  MoHlia  Sequuntur  Per- 
sonam.l — ^The  appellant,  as  collector  of  pro- 
yincial  revenue,  sued  the  respondent  as  exe- 
cutor of  the  last  will  of  Allan  Gilmour,  claim- 
ing that,  although  the  deceased  had  died 
domiciled  in  the  Province  of  Ontario,  the 
Province  of  Quebec  was  entitled  to  succes- 
sion duties  upon  626  shares  of  the  stock  of 
the  Merchants  Blank '  of  Canada  and  4,275 
of  the  Canadian  Bank  of  Commerce,  which 
were  registered  at  the  offices  of  the  respective 
banks  in  Montreal. — and  also  upon  a  certain 
loan  made  to  a  person  domiciled  in  Quebec : — 
Held,  that  the  succession  devolved  in  Ontario 
and  thus  movable  property,  although  locally 
situated  in  Quebec  at  the  time  of  the  death 
of  the  testator,  was  constructively  situated  in 
Ontario  according  to  the  rule  "mobilia  se- 
quuntur  personam,"  and  therefore  the  Pro- 
vince of  Quebec  was  not  entitled  to  any  suc- 
cession duties  thereon.  Lamhe  v.  Manueh 
21  Occ.  N.  250,  Q.  R.  18  S.  C.  184. 


— Tackle  Furnished  Fishermen,] 
— Where  canners  furnish  fishermen  witli  fish- 
ing apparatus,  but  there  is  no  agreement 
binding  the  fishermen  to  sell  their  catch  to 
the  canners,  the  latter  are  not  liable  for  the 
revenue   tax   in    respect   of   such    fishermen. 


Camphell   v.    United   Canneries^   21   Occ.   N. 
456,  8  B.  C.  R.  113. 

Cnstoms  Aet — Infraction — Smuggling — 
Preventive  Officer — Salary — Share  of  Con-, 
domnation  Money. 1 — ^The  suppliant  had  been 
empowered  to  act  as  a  preventive  ofBcer  of 
customs  by  the  chief  inspector  of  the  depart- 
ment of  customs.  The  appointment  was  oral, 
but  a  shorthand  writer's  note  of  what  took 
place  between  the  chief  inspector  and  the 
suppliant  at  the  time  of  the  latter's  appoint- 
ment shewed  (he  following  stipulation  to  have 
been  made  and  agreed  to  as  regards  the  sup- 
pliant's remuneration:  **Your  remuneration 
will  be  the  usual  share  allotted  to  seizing 
officers ;  and,  if  you  have  inf onfters,  an  award 
to  your  intormers,  and  you  must  depend 
wholly  upon  these  seizures.*'  Certain  regu- 
lations in  torce  at  the  time  provided  that  in 
case  of  condemnation  and  sale  of  goods  or 
chattels  seized  for  smuggling,  certain  allow- 
ances or  shares  of  the  net  proceeds  of  the 
sale  should  be  awarded  to  the  seizing  officers 
and  informers  respectively : — Held,  that  where 
the  Minister  of  Customs  nad  not  awarded  any 
allowance  or  share  to  the  suppliant  in  the 
matter  of  a  certain  seizure  and  sale  for 
smuggling,  the  Court  could  not  interfere  with 
the  Minister's  discretion.  Bouchard  v.  The 
King,  24  Occ.  N.  390,  9  Ex.  C.  R.  216. 

Cnstoms  Aet — Smuggling  —  Penalties — 
Averments  in  Information — Demurrer — Juris- 
diction.'i — In  an  information  for  smuggling, 
laid  under  the  provisions  of  s.  192  of  the 
Customs  Act,  it  is  a  sufficient  averment  to 
allege  that  the  defendants  in  order  to  defraud 
the  revenue  of  Canada  did  evade  the  pay- 
ment of  the  duties  upon  dutiable  goods  im~ 
ported  by  them  into  Ctanada ;  and  did  fraudu- 
lently import  such  goods  into  Canada  with- 
out due  entry  inwards  of  such  goods  at  the 
custom  house.  It  is  not  necessary  to  charge 
the  defendants  with  all  the  offences  mentioned 
in  such  section;  and  the  information  is  good 
in  law  if  it  sets  out  any  one  of  the  offences 
mentioned  in  the  said  section.  2.  In  sudi  an 
information,  where  it  is  sought  to  recover, 
in  addition  to  the  value  of  the  goods  smuggled, 
a  sum  equal  to  the  value  of  the  goods,  it  is 
necessary  to  allege  that  the  goods  were  **not 
found."  The  offender  is  only  liable  to  for- 
feit twice  the  value  of  the  goods,  when  such 
goods  are  not  found,  but  their  value  has  been 
ascertained.  3.  The  penalty  **not  exceeding 
$200  and  not  less  than  $50"  mentioned  in 
s.  192  of  the  Customs  Act,  as  recoverable 
before  *'two  justices  of  the  peace  or  an^  other 
magistrate  having  the  powers  of  two  justices 
of  the  peace,"  cannot  be  sued  for  in  the 
Exchequer  Court  of  Canada.  Barraclough 
V.  Brown,  [1897]  A.  C.  615,  referred  to.  4. 
While  a  claim  for  penalties  in  respect  of 
goods  smuggled  more  than  three  years  before 
the  filing  of  the  information  would  be  pre- 
scribed under  s.  240  of  the  Customs  Act, 
where  the  goods  have  been  seized  by  a  cus- 
toms officer,  such  seizure  is  to  be  deemed  a 
commencement  of  the  proceeding  within  the 
meaning  of  s.  236.  Rex  v.  Lovejoy,  25  Occ. 
N.  141,  7  Ex.  C.  R.  377. 

Ciutonui  Duties — Foreign-huili  Ship — 
Statutes. 1 — A  foreign-built  ship  bought  in  the 
United  States  and  brought  to  Canada  is  liable 
to  the  dutv  imposed  by  the  Canadian  Cus- 
toms Tariff  Act.  1897,  s.  4,  sched.  A.,  item 
409.     Judgment  in  22  Occ.  N.  2*;*,  82  S.  C. 
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K.  277,  affirmed.  Algonta  Central  R.  W.  Co. 
V.  The  King.   [1903 J  A.  C.  478. 

Cnstonui  Duties — Importation  of  Steel 
Rails — Return  of  Duties  Pai4  Under  Protest 
—  Interest — Quebec  Law.] — ^The  suppliants 
had  imported,  at  different  times  during  the 
years  1892  and  1893.  large  quantities  of  steel 
rails  into  the  port  of  Montreal,  to  be  used  by 
them  as  contractors  for  the  construction  of 
the  Montreal  Street  Railway.  The  customs 
authorities  contended  that  the  rails  were 
subject  to  duty,  and  refused  to  allow  them  to 
be  taken  out  of  bond  until  duties,  amounting 
in  the  aggregate  to  the  sum  of  $53,213*54, 
were  paid.  The  suppliants  paid  the  same 
under  protest^  After  the  decision  by  the  Judi- 
cial Committee  of  the  Privy  Council  in  To- 
ronto R.  W.  Co.  V.  The  Queen,  [1896]  A.  C. 
551,  and  some  time  in  the  year  1897,  the 
customs  authorities  returned  the  amount  of 
the  duties  to  the  suppliants.  The  suppliants 
claimed  interest  on  the  money  during  the  time 
it  was  in  the  hands  of  the  Crown,  and  they 
filed  their  petition  of  right  therefor: — Held, 
that,  as  the  duties  were  paid  at  the  port  of 
Montreal,  the  case  had  to  be  determined  by 
the  law  of  the  Province  of  Quebec.  2.  That 
on  the  question  at  issue  the  law  of  the  Pro- 
vince of  Quebec  was  the  same  as  the  laws 
of  the  other  provinces  of  the  Dominion.  3. 
That,  as  the  moneys  wrongfully  collected  for 
duties  were  repaid  to  the  suppliants  before 
the  action  was  brought,  there  was  no  debt 
on  which  to  allow  interest  from  the  com- 
mencement of  the  suit.  If  at  the  time  of  the 
commencement  of  the  action  the  Crown  was 
not  liable  for  the  interest  claimed  it  could 
not  be  made  liable  by  the  institution  or 
commencement  of  action.  Laine  v.  The 
Queen,  5  Ex.  C.  R.  128,  and  Henderson  v. 
The  Queen,  6  Ex.  C.  R.  47,  dlstineuished. 
Ross  V.  The  King,  22  Occ.  N.  86,  7  Ex.  C. 
R.  287. 

Cnstonui  Duties — Lex  Fori — Lew  Loci — 
Interest  on  Duties  Improperly  Levied — Mis- 
take of  Law — Repetition — Presumption  €ts  to 
Good  Faith.1 — ^The  Crown  is  not  liable,  under 
the  provisions  of  arts.  1047  and  1049,  0.  C, 
to  pay  interest  on  the  amount  of  duties  ille- 
gally exacted  under  a  mistaken  construction 
placed  by  the  customs  officers  upon  the  Cus- 
toms Tariff  Act.  Wilson  v.  City  of  Montreal, 
24  L.  C.  Jur.  222,  approved.  Per  Strong, 
C.J.  (dubitante).  The  error  of  law  men- 
tioned in  arts.  1047  and  1049,  C.  a,  is  the 
eri»or  of  the  party  paying  and  not  that  of  the 
party  receiving.  Money  paid  under  compul- 
sion* is  not  money  paid  under  error  within 
the  terms  of  those  articles.  Toronto  Railway 
Co.  v.  The  Queen,  4  Ex.  C  R.  262,  25  S.  C. 
R  ^,  [1896]  A.  C.  r>51.  discussed.  Algoma 
liailwav  Co.  v.  The  King,  7  Ex.  C.  R.  239, 
referred  to.  Judgment  appealed  from.  7  Ex. 
C.  R.  287,  22  Occ.  N.  86,  affirmed.  Ross  v. 
The  King.  23  Occ  N.  .33.  32  S.  C.  R.  532. 

Dednetion  of  Debts — Compromise  of 
Claim  hy  Ereontors.'] — An  appeal  by  the 
Crown  from  the  judgment  in  32  O.  R.  143, 

20  Occ.  N.  332,  was  dismissed  with  costs, 
the  Court  agreeing  with  the  reasoning  of  the 
judgment  appealed  from.     Ross  v.  The  King, 

21  Occ.  N.  221.  'i   ^    U  R.  487. 

Deposits  in  Banks — Foreigner. 1 — Pay- 
ment of  duty  under  the  Succession  Duty  Act 
\H  based  upon  administration,  and  duty  is 
payable  upon  any  property  which  can  prop- 


erly be  administered  only,  in  Ontario.  Pay- 
ment of  non-negotiable  deposit  receipts,  pay- 
able after  notice  at  branches  in  Ontario  of 
Canadian  banks,  held  by  a  foreigner  at  the 
time  of  his  death  in  the  foreign  country,  can- 
not be  enforced  except  by  his  personal  repre- 
sentative in  Ontario,  and  succession  duty  is 
payable  there  in  respect  of  the  amount  cov- 
eied  by  them.  Judgment  in  31  O.  R.  340, 
20  Occ.  N.  70,  affirmed.  Attorney-General 
for  Ontario  v.  Netcman,  21  Occ.  N.  225,  1 
O.  L.  R.  511. 

Donble  Dntj — Power  of  Appointment — 
Statutes.] — ^The  testator  died  in  England  on 
the  25th  February,  1901,  possessed  of  and 
entitled  to  lands  in  Ontario.  He  left  a  will 
and  four  codicils,  by  which  his  sister  was 
named  as  sole  executrix  and  trustee,  and  was 
bequeathed  the  income  of  his  whole  estate  for 
life  and  given  a  general  power  of  appointment 
by  will  in  i*espect  of  the  whole  estate.  The 
sister  died  on  the  2nd  March,  1901,  without 
having  proved  the  will  and  codicils  and  with- 
out having  taken  upon  herself  any  of  the 
burdens  thereof.  By  her  will,  made  in  l873, 
she  gave  all  her  estate  to  the  defendant^  who 
obtained  from  the  High  Court  of  Justice  in 
England  letters  of  administration  to  the  es- 
tates of  the  testator  and  his  sister  with  the 
wills  annexed.  He  then  applied  to  a  Suno* 
gate  Court  in  Ontario  for  ancillary  letters  of 
administration  to  both  estates  and  for  legal 
authority  to  deal  with  the  lands  in  Ontario: 
— Held,  that,  having  regard  to  the  provisions 
of  clause  (g)  of  s.  4  of  the  Succession  Daty 
Act  R.  S.  O.  1897  c.  24  (inserted  by  s.  11 
of  62  V.  c.  9),  the  lands  in  Ontario  were 
subject  to  two  duties,  as  having  devolved  un- 
der two  wills: — Held,  also,  that  the  provi- 
sions of  s-s.  2  of  s.  6  of  1  Edw.  VII.  c.  8 
were  not  declaratory  of  the  previous  law 
nor  retroactive,  and,  having  become  law  since 
the  two  deaths,  did  not  apply  to  this  case. 
Attorney-General  v.  Theobald.  2^  O.  B.  D. 
557,  distinguished.  Attorney-General  for  On- 
laHo  v.  Stuarty  21  Occ.  N.  527,  2  O.  L.  R. 
403. 

Inland  Revenne  Act — Amending  Act — 
Possession  of  Still — Oonviction — **Af  any 
Place"] — ^The  defendant  was  convicted  be- 
fore the  stipendiary  magistrate  in  and  for 
the  city  of  Halifax,  for  that  he  did,  in  the 
said  city  of  Halifax,  on  the  11th  February, 
1892,  without  having  a  license  under  the  In- 
land Revenue  Act  then  in  force,  unlawfully 
have  in  his  possession,  in  the  city  of  Halifax, 
aforesaid,  a  still,  suitable  for  the  manufac- 
ture of  spirits,  without  having  given  notice 
thereof  as  required  by  the  Act,  the  said  still 
not  being  registered  under  s.  12^.  The  prose- 
cution and  conviction  were  under  the  Inland 
Revenue  Act,  R.  S.  C  c  34,  s.  159  (e), 
as  amended  bv  the  Acts  of  1898  c.  27.  The 
Act  as  it  originally  stood  read,  **Everyone 
who,  without  having  a  license  under  this 
Act,  then  in  force,  has- in  his  possession  any 
such  still,  &c.,  in  any  place  j}r  premises 
owned  by  him,  or  under  his  control,  with- 
out having  given  notice  thereof,  &c.,  is  guilty, 
&c."  As  amended  it  read  ".  .  .  has  in 
his  possession,  at  i^ny  place,  any  such  still," 
&c. : — Held,  sustaining  the  conviction,  that 
the  amendment  gave  the  Act  a  much  wider 
operation,  and  did  not  confine  it  to  cases 
where  the  place  was  owned  or  controlled  by 
the  accused;  and  was  intended  to  cover  all 
cases  of  actual  or  constructive  possession, 
no  matter  where  the  still  was,  the  words  **at 


1437 


BEVENTJE. 


1438 


any  place"  in  the  amended  Act  being  equiva- 
lent to  "anywhere;"  that  the  gist  of  the 
offence  was  not  having  possession  of  the  still 
in  any  particular  place,  but  having  possession 
of  it  anywhere,  or  at  all;  that  the  intention 
of  the  Act  was  to  prevent  any  unauthorized 
person  fi-om  having  possession  of  a  still,  &c, 
in-  any  place,  at  any  time,  or  in  any  capa- 
city.    Rex  V.  Brcnnan,  35  N.  S.  Keps.  100. 

Inland  Revenue  Aet — Officer  Acting  Un- 
der— Search  —  Private  Residence — Writ  of 
As8ista  nee — Inquiries — Privilege.  ]  — ^An  officer 
of  Inland  Revenue,  acting  in  good  faith  in 
the  execution  of  his  duty,  and  under  com- 
petent authority,  is  not  responsible  in  dam- 
ages for  entering  a  private  house  and  making 
a  search  therein.  A  writ  of  assistance,  signed 
by  a  Judge  of  the  Exchequer  Court  of  Can- 
ada, as  provided  by  the  Inland  Revenue  Act, 
R.  S.  C.  c.  34,  8.  74,  constitutes  legal  and 
sufficient  authorit^v  for  a  search  in  a  private 
residence.  Inquiries  of,  or  consultations  with, 
official  or  other  persons  in  the  neighbourhood* 
by  a  revenue  officer,  with  a  view  to  obtaining 
information,  are  privileged.  The  words"  **any 
building  or  other  place,'*  in  the  Inland  Re- 
venue Act,  s.  75,  include  a  private  residence. 
Duquenne  v.  Brahant,  Q.  R.  25  S.  C.  451. 

Inland  Revenue  Aet  —  Possession  of 
tSiill— Conviction — Jurisdiction  of  Stipend- 
iary Magistrate — Penalty  —  Commitment — 
Misdemeanour  —  Constitutional  Law,] — ^The 
defendant  was  convicted  for  a  like  otffence, 
committed  at  the  same  time,  as  that  referred 
to  in  Rex  v.  Brennan,  35  N.  S.  Reps.  106. 
In  addition  to  the  grounds  relied  on  in  the 
Hrennan  case,  in  support  of  the  application 
to  set  aside  the  conviction,  and  for  the  pri- 
soner's discnarge,  the  further  objection  was 
taken  that  the  jurisdiction  of  the  magistrate, 
by  s.  113,  was  limited  to  cases  where  the 
penalty  or  forfeiture  was  not  in,  excess  of 
$500,  whereas,  leading  ss.  124,  15l),  and  100 
together,  lae  penalty,  in  this  case,  would  be 
in  excess  of  that  amount.  Also,  that,  under 
the  commitment,  the  prisoner  was  required 
to  be  detained  until  he  paid  a  larger  amount 
than  he  was  adjudged  to  pay.  It  bein?  ad- 
mitted that  there  was  a  good  conviction: — ■ 
Held,  that  ss.  880,  896,  of  the  Criminal  Code 
applied,  and  that  the  objections  taken  afforded 
no  ground  for  the  prisoner's  discharge : — 
Held,  also,  that  calling  the  offence  a  misde- 
meanour would  not  affect  the  jurisdiction  of 
the  stipendiary  magistrate,  which  was  clearly 
given  under  the  Inland  Revenue  Act.  R.  S. 
C.  c.  34,  8.  113:-— Held,  also,  following  At- 
torney-General V.  Flint,  16  S.  O.  R.  707, 
that  the  Dominion  Parliament  had  power  to 
create  such  a  court.  Rex  v.  Kennedy,  35  N. 
S.  Reps.  266. 

Sueoession  Duty — Aggregate  Value  of 
Estate,'^ — In  order  to  arrive  at  the  aggregate 
value  of  the  property  of  a  deceased  person 
under  s.  4  of  the  Succession  Duty  Act  of 
New  Brunswick,  1896.  the  debts  due  by  the 
estate  should  be  deducted.  Receiver-Gen- 
eral of  New  Bntnstcick  v.  Hatfward,  35  N. 
B.  Reps.  453. 

Sneeession  Duty — **Aggregate  value*'  of 
property — Construction  of  statutes.  At  ton- 
ney-Oeneral  for  Ontario  v.  Lee,  4  O.  W.  R. 
516. 

Sueeea^ion  Dnty — ^'Aggregate  Valne^*  of 
Property — Incumbrances,'} — In  estimating  the 


"aggregate  value'*  of  the  property  of  a  de- 
ceased person  under  the  Succession  Duty  Act, 
R.  S.  O.  1897  c.  24,  as  am<(nded  by  62  V. 
(2)  c.  9,  and  1  Edw.  VII.  c.  8,  the  value  of 
the  land  of  the  deceased,  where  such  land  is 
incumbered  or  mortgaged,  is  to  be  regarded, 
and  not  merely  the  value  of  the  deceased's 
equity  of  redemption  therein.  Attorney-Gen- 
eral for  Ontario  v.  Lee,  25  Occ,  N.  39.  4  O. 
W.  R.  516,  6  O.  W.  R.  245,  9  O.  L.  R.  9, 
10  O.  L.  R.  79. 

Snecession  Duty — Appraisement  of  Pro- 
perty of  Deceased  Persons — Appeal  to  Surro- 
gate Judge — Further  Appeal  to  Judge  of  High 
Court — Amount  in  Controversy — Treasurer  of 
Province^Status — Gift    of    Real    Estate    to 
Children    before   Death  —  Contemplation    of 
Death — ^^Disposition"    of    Property — Convey- 
ance More  than  a  Year  before  Death — Valu- 
ation of  Shares  in  Company.} — ^Appeal  by  the 
Treasurer  of  the  Province  of  Ontario  from  a 
judgment   or   decision   of   the   Judge   of   the 
Surrogate  Court  of  Wentwortn,  under  s.  9  of 
the   Succession   Duties   Act,   R.   S.   O.   1897 
c.  24;  and  cross-appeal  by  the  executors  of 
the  will  of  George  Roach  from  the  same  de- 
cision.    The    Surrogate   Judge   assessed   the 
value    of    the    estate    of    George    Roach    at 
$197,152.27,    upon   an   appeal    from   the   ap- 
praisement   and    assessment    by    the    sheriff 
under  s.  7  of  the  Act.     In  the  amount  ar- 
rived at  by  the  Judge  he  refused  to  include 
the  value  of  the  homestead  property  of  the 
deceased;  and  he  refused  to  alter  the  Valua- 
tion of  :^10,550  placed  by  the  sheriff  on  cer- 
tain stock  in  the  Hamilton  Park  and  Subur- 
ban Co. ;  but  he  included  $1,000  in  respect  of 
the  household  goods  of  the  deceased,  which 
the  sheriff  had  not  included.     By  his  appeal 
the  Treasurer  of  Ontario  sought  to  have  the 
value    of    the    homestead,    stated    at   $7,680, 
added  to  the  amount  fixed  by  the  Surrogate 
Judge,    and    to    have    the    valuation    of   the 
stock   in   the  Hamilton  Park  and  Suburban 
Co.,  increased  from  $10,550  to  $16,000,     By 
the  cross-appeal  the  executors  sought  to  re- 
duce the  valuation  of  the  stock  from  $10,550 
to  $4,000.     The  testator  more  than  a  year 
before  his  death,  and  while  in  good  health, 
conveyed  his  homestead  to  his  two  daughters 
in  fee.     The  conveyance  was  registered  imme- 
diately. No  change  of  possession  however  took 
place,  and  the  testator  continued  to  live  in 
the   house   until   his   death.     The   Surrogate 
Judge,  on  the  appeal,  fixed  the  value  of  the 
estate  at  $197,152.27,  refusing  to  include  the 
homestead    property,    but    he    included    the 
value  of  the  household  goods: — Held*  that  s. 
9  of  the  Act  included  the  Provincial  Treas- 
urer so  as  to  ?ive  him  the  right  of  appeal ; 
and  that  ^uch  appeal  was  not  limited  to  the 
grounds  expressly  stated,  the  whole  appraise- 
ment being  open  to  appeal;  and  the  api>eal 
being   for  an   amount   in   excess   of  $10>000 
there  was  a   further  appeal   to  a  Judge  of 
the  High  Court: — Held,  also,  that  the  con- 
veyance  to  the  daughters  of  the  homestead 
property  could  not  be  deemed  to  have  been 
made  in  contemplation  of  death  within  s.  4 
(b>  :  but  that  came  under  s.-s.   (c)   of  that 
section,  and  should  be  read  in  connection  witli 
the     interpretation     section,    s.    2,     whereby 
*'property'*  included  real  as  well  as  personal 
estate,    and    was    subject    to    dutv.      In    re 
Roach,  6  O.  W.  R.  189,  10  O.  L.  *R.  208. 

Sneoession  Duty — Bank  Deposit  by  For- 
eigner.}— TTnfler  the  British  Columbia  Suc- 
cession Duty  Act,  1899,  c.  68,  s.  4,  succession 
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SAISIE-ABBET. 


8ee  ATTACKjiENT  OF  Debts. 


SAISIE-COKSEBVATOIBE. 

Lex  Fori — Action  for  ialarif-^Withdrawal 
of  Property.] — ^The  law  governing  a  saisie- 
oonservatoire  is  the  law  of  the  place  where 
the  seizure  is  made.  2.  A  saisie-conservatoire 
cannot  be  granted  in  an  action  for  salary, 
even  upon  the  allegation  that  the  defendant 
has  ceased  to  do  business  in  the  provinces  of 
Quebec  and  Ontario  and  has  withdrawn  all 
his  valuables  therefrom,  thereby  depriving 
the  plaintiff  of  his  recourse.  Sexton  v.  Vio- 
lett,  6  Q,  P.  R.  325. 

See  Attachment  op  Debts — ^Distribu- 
tion OF  Estates — Lien. 


SAISIE-OAOEBIE. 

See  Bankruptcy  and  Insolvency — Plead- 
ing. 


SALABT. 

See  Attachment  of  Debts — Grown. 
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SALE  OF  GOODS. 

Acceptance,  1443. 

Action  fob  Price,  1444. 

Conditional  Sales,  1447.* 

Contract,  1455. 

Delivery,  1461. 

False  Representations,  1462. 

Property  Passing,  1463, 

Rescission,  1466. 

Statute  of  Frauds,  1467. 

Terms  and  Conditions  of  Sale,  1468. 

Warranty,  1460. 

Weights  and  Measures  Act,  1472. 

Other  Cases,  1473. 


I.  Acceptance. 

Action  for  Prlee — Deduction  for  inferior 
quality — Costs.  Vair  v.  United  Fruit  and 
Produce  Co.,   (Mslu,),  2  W.  L.  R.  54. 

Contraet — Receipt — Sale  of  Goods  Ordin- 
ance.]— In  an  action  for  the  price  of  4S 
head  of  horses  at  $23  per  head,  the  evidence 
established  that  the  plaintiff  and  defendant 
drove  to  the  plaintiff's  ranche  and  saw  the 
plaintiff's  bunch  of  horses;  that  the  defend- 
ant specified  such  horses  as  were  unsuitable 
for  his  purpose,  which  were  thereupon  marked 


and  separated  from  the  others;  that  the  de- 
fendant gave  the  plaintiff  $3  with  which  to 
purchase  oats  to  feed  the  horses,  and  also 
bought  and  gave  the  plaintiff  some  rope  with 
which  to  make  halters  for  the  horses;  bat 
that  the  horses  never  left  the  jMssession  of 
the  plaintiff: — ^Held,  that,  though  there  may 
have  been  a  sufficient  acceptance,  there  was 
not  such  an  actual  receipt  by  the  defendant 
of  the  horses  as  to  establish  a  contract  bind- 
ing under  s.  6  of  the  Sales  of  Goods  Ordin- 
ance. Livingstone  v.  Colpitts,  21  Occ.  N. 
102,  4  Terr.  L.  R.  441. 

Defeaee  a«  to'  Quality — Offer  to  Return 
and  Cancel  ScUe.] — ^In  an  action  for  the  price 
of  goods  and  delivered,  the  defendant  cannot 
plead  that  the  goods  delivered .  to  him  were 
not  of  the  quality  stipulated  for  and  that  he 
has  been  obliged  to  replace  them  by  other 
goods,  without  at  the  same  time  offering  to 
the  plaintiff  the  goods  received  from  him, 
and  demanding  the  cancellation  of  the  sale. 
Dominion  Bag  Co.  v.  Bull  Produce  Co.,  5  Q. 
P.  R.  175. 

Refusal  to  Aeoept — Entire  Contract — 
Failure  to  Supply  Part.] — ^The  respondent  or- 
dered, by  illustrated  descriptive  catalogue  re- 
ceived from  the  appellant,  several  articles  of 
furniture,  at  the  prices  stated  in  the  cata- 
logue, for  furnishing  a  cottage  in  the  coontiy. 
The  order  included  a  table  styled  a  '^monk's 
bench."  The  appellant,  being  unable  to  sup- 
ply this  article  as  described  in  the  catalogue, 
substituted  another  table  of  a  similar  char- 
acter. Some  of  the  other  articles  sent  also 
differed  slightly  from  the  description  in  the 
catalogue.  The  respondent,  treating  the  order 
as  an  entire  contract,  refused  to  accept  the 
whole  or  any  part  of  the  articles  sent  to  him. 
Subsequently,  the  appellant  offered  to  take 
back  the  article  substituted  for  the  ''monk's 
bench."  The  action,  however,  was  brought 
for  the  price  of  all  the  articles  sent: — ^Held, 
affirming  the  judgment  in  21  Q.  R.  S.  C. 
336,  that  the  order  of  the  respondent  being 
for  specified  articles  forming  a  suite  of  furni- 
ture for  a  cottage,  the  order  was  an  entire 
contract,  and  the  respondent  was  entitled 
to  get  exactly  what  he  had  ordered;  and 
in  default,  to  refuse  acceptance  of  articles 
different  from  those  contracted  for,  and  also 
to  recover  his  disbursements  made  under  the 
contract.  Tohey  Furniture  Co.  v.  Macmaster, 
Q.  R.  12  K.  B.  34. 

Refusal  to  Aeeept — Perishable  Ooods — 
Sequestrator.] — In  an  action  to  enforce  a  con- 
tract of  sale  and  to  recover  the  price,  when 
the  object  of  the  sale  has  been  tendered  by 
the  vendor  to  the  purchaser,  who  refuses  to 
take  delivery,  and  where  it  is  perishable  and 
its  price  liable  to  fluctuate,  the  Court  will 
appoint  a  sequestrator  with  power  to  sell. 
Gordon  v.  Pinder,  4  Q.  P.  R.  321. 

Refusal  to  Aeoept—- ^Non-compliance  with 
contract  as  to  time  and  mode  of  consignment. 
Watterson  v.  McArthur,  6  O.  W.  R.  11. 

Refusal  to  Aoeept — ^Tender — ^Measure- 
ment of  cordwood — ^Re-sale  by  vendor — ^Re- 
covery of  loss  upon.  McLennan  v.  Gordon, 
5  O.  W.  R.  08. 


II.  Action  fob  Price. 

Aeoeptanee  of  Part — ^Entire  contract — 
Statute  of  Frauds.  Bastedo  v.  Simmons,  2 
O.  W.  R.  866,  955. 
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BEVIVOB. 

Aotlon  to  Remove  Curator  of  Inter- 
diet— X>ea«A  of  Plaintiff— Survival  of  Action 
—<fost8.'\ — ^The  plaintiff  brought  suit  for  the 
removal  of  the  curator  appointed  to  his  son- 
in-law,  interdicted  for  prodigality.  \\*hiie 
the  case  was  proceeding  the  plaintiff  died,  and 
his  testamentary  executors  petitioned  to  be 
permitted  to  take  up  the  instance.  The 
heirs  of  the  deceased,  who  were  relations  by 
affinity  of  the  interdict,  also  petitioned  to 
be  allowed  to  interyene  and  continue  the  suit 
for  the  removal  of  the  curator,  defendant: — 
Held,  that  while  an  action  to  remove  a  cura- 
tor forms  no  part  of  the  plaintiff's  succes- 
sion and  is  not  transmissible  to  his  heirs, 
nevertheless  the  claim  against  the  defendant 
for  costs  incurred  in  the-  action  is  a  claim 
which  formed  part  of  the  patrimony  of  the 
plaintiff,  and  was  transmitted  under  his  will 
to  his  executors,  who  therefore,  were  entitled 
to  take  up  the  instance,  not  to  have  the  de- 
fendant removed  from  the  curatorship,  but  in 
order  to  determine  his  liability  for  costs.  2. 
The  heirs  were  entitled  to  intervene  to  con- 
tinue the  action,  not  in  virtue  of  any  right 
transmitted  to  them,  but  in  virtue  of  their 
quality  of  relatives  by  affinity  of  the  inter- 
dict, and  in  this  quality  were  entitled  to  ask 
for  the  removal  of  the  defendant  from  his 
office  of  curator.  Wilson  v.  Girouw,  Q.  R. 
21    S.    C.    56, 

Deeeased  Plaintiff — Continuance  of  Ac- 
tion— Adverse  Party — Practice, '\ — Art.  607, 
C.  P.,  applies  to  a  voluntary  continuance  on 
the  part  of  the  representatives  of  a  deceased 
plaintiff.  If  the  adverse  party  wishes  to 
compel  the  heirs  to  continue  the  suit  he  must 
do  so  by  means  of  a  demand  in  the  form  pro- 
vided by  art.  273,  C.  P.  Routhier  v.  Nelson, 
T  g.  P.  R.  205. 

Ezeeiitom  —  Petition  —  Acceptance  of 
Office.] — When  one  of  the  parties  dies  during 
the  pendency  of  a  suit,  the  suit  may  be  con- 
tinued by  his  testamentary  executors.  2. 
It  is  not  necessary  for  the  executors  to  allege 
that  they  have  accepted  office  as  such,  inas- 
much as  the  making  of  the  petition  is  in  it- 
self a  sufficient  acceptance.  Oignac  v.  People's 
Telephone  Co.,  Q.  R.  21  S.  C.  154. 

Surrival  of  Action  —  Separation  de 
Corps — Universal  Legatee.] — The  universal, 
legateee  of  a  deceased  plaintiff,  suing  his 
wife  for  separation  de  corps,  has  a  right  to 
continue  the  action,  especially  where  the 
plaintiff  has  made  a  claim  that  the  defendant 
shall  be  deprived  of  the  right  of  exercising 
the  advantages  given  to  her  under  her  mar- 
riage contract.  Lemay  dit  Delorme  v.  Brais, 
6  Q.  P.  R.  221. 

See  Judgment — Pabtnebship. 


BEVOCATION. 

See  Judgment — Municipal  Cobporations — 

Will. 


BEWABD. 

Extraordinary    Services    —   Arrest    of 
Thieves-— Danger — Value    of    Services.] — One 
D— 46 


who  has,  even  at  the  peril  of  his  life^  volun- 
tarily joined  in  capturing  robbers,  and  by 
reason  of  whose  efforts  the  victim  of  the 
robbery  has  received  a  considerable  sum,  can- 
not recover  from  the  latter  more  than  the 
actual  value  of  his  services,  and  cannot  ex- 
act a  reward  for  the  courage  he  has  dis- 
played and  the  risks  he  has  run.  Wark  v. 
People's  Bank  of  Halifaw,  Q.  R.  18  S.  C. 
4SG. 


BIGHT  OF  WAT. 


See  Easement. 


BIPABIAN  OWNEBS. 


See  Wateb  and  Watebcoubses. 


BIVEB. 


See  Wateb  and  Watebcoubses. 


BOAS  COMPANIES. 

Tolls — Ewempiions  from — Manure — Waste 
Matter  of  Packing  Bouses.] — ^The  exemption 
from  tolls  for  the  cartage  of  manure,  pro- 
vided by  art.  2970,  clause  2,  R,  S.  Q.,  applies 
to  the  roads  of  companies  formed  by  virtue 
of  arts.  4998  et  seq.  of  the  same  statutes. 
The  waste  matter  of  packing  and  rendering 
factories  used  as  manure  is  '*engrais"  within 
the  meaning  of  the  exemption  referred  to. 
Gatineau  Macadamized  and  Oravel  Road  Co. 
V.  Geo.  Matthews  Co..  Q.  R.  27  S.  C.  170. 


BOASS. 

See  Way. 


BOYALTIES. 

See  Mines  and  Minebals — 'Patent  fob  In- 
vention. 


BTTLE  NISI. 

Re-isane — Return — Time.] — The  Court  is 
without  power  to  order  the  re-issue  of  a  rule 
nisi  or  to  extend  the  delay  which  has  expired 
for  the  return  thereof.  Palliser  v.  Vipond, 
6  Q.   P.   R.  3<H. 


BTTIES  OF  COTJBT. 


See  Costs. 
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SAISIE-ABBET. 


See  ATTACKjiENT  OF  Debts. 


SAISIE-COKSEBVATOIBE. 

Lex  Fori — Action  for  aalarif — Withdrawal 
of  Property,] — The  law  governing  a  saisie- 
conservatoire  is  the  law  of  the  place  where 
the  seizure  is  made.  2.  A  saisie-oonservatoire 
cannot  be  granted  in  an  action  for  salary, 
even  upon  the  allegation  that  the  defendant 
has  ceased  to  do  business  in  the  provinces  of 
Quebec  and  Ontario  and  has  withdrawn  all 
his  valuables  therefrom,  thereby  depriving 
the  plaintiff  of  his  recourse.  8exton  v.  Vio- 
lett,  6  Q.  P.  R.  325. 


See    Attachment    op    Debts- 
TiON  or  Estates — Lien. 


-DiSTBIBn- 


SAISQM}AaE£IE. 

See  Bankruptcy  and  Insow^enct — Plead- 
ing. 


SALABT. 


See  Attachment  or  Debts — Obown. 


SALE  OF  GOODS. 

I.  Acceptance,  1443, 
II.  Action  fob  Price,  1444. 

III.  Ck>NDiTioNAi.  Sales,  1447.* 

IV.  Contract,  1455. 
V.  Delivery,  1461. 

VI.  False  Representations,  1462. 
VII.  Property  Passing,  1463, 
VIII.  Rescission,  1466. 
IX.  Statute  op  Frauds,  1467. 
X.  Terms  and  Ck>NDinoNs  op  Sale,  1468. 
XI.  Warranty,  1469. 
XII.  Weights  and  Measures  Act,  1472. 
XIII.  Other  Cases,  1473. 


I.  Acceptance. 

Action  for  Prlee — Deduction  for  inferior 
quality — Costs.  Vair  v.  United  Fruit  and 
Produce  Co.,   (M'an.).  2  W.  L.  R.  54. 

Contract — Receipt — Sale  of  Goods  Ordin- 
ance,] — ^In  an  action  for  the  price  of  43 
head  of  horses  at  $23  per  head,  the  evidence 
established  that  the  plaintiff  and  defendant 
drove  to  the  plaintiff's  ranche  and  saw  the 
plaintiff's  bunch  of  horses;  that  the  defend- 
ant specified  such  horses  as  were  unsuitable 
for  his  puri)ose,  which  were  thereupon  marked 


and  separated  from  the  others;  that  the  de- 
fendant gave  the  plaintiff  $3  with  which  to 
purchase  oats  to  feed  the  horses,  and  also 
bought  and  gave  the  plaintiff  some  rope  with 
which  to  make  halters  for  the  horses;  but 
that  the  horses  never  left  the  possession  of 
the  plaintiff: — Held,  that,  though  there  may 
have  been  a  sufficient  acceptance,  there  was 
not  such  an  actual  receipt  by  the  defendant 
of  the  horses  as  to  establish  a  contract  bind- 
ing under  s.  6  of  the  Sales  of  Goods  Ordin- 
ance. Ldvingstone  v.  Colpitts,  21  Occ.  N. 
102,  4  Terr.  L.  R.  441. 

Defeaboe  ms  to  Qnalitj — Offer  to  Return 
and  Cancel  Sale,} — In  an  action  for  the  price 
of  goods  and  delivered,  the  defendant  cannot 
plead  that  the  goods  delivered .  to  him  were 
not  of  the  quality  stipulated  for  and  that  he 
has  been  obliged  to  replace  them  by  other 
goods,  without  at  the  same  time  offering  to 
the  plaintiff  the  goods  received  from  him, 
and  demanding  the  cancellation  of  the  sale. 
Dominion  Bag  Co.  v.  Bull  Produce  Co.,  5  Q. 
P.  R.  175. 

Refusal  to  Accept — Entire  Contract — 
Failure  to  Supply  Part.] — ^The  respondent  or- 
dered, by  illustrated  descriptive  catalogue  re- 
ceived from  the  appellant,  several  articles  of 
furniture,  at  the  prices  stated  in  the  cata- 
logue, for  furnishing  a  cottage  in  the  country. 
The  order  included  a  table  styled  a  "monk's 
bench."  The  appellant,  being  unable  to  sup- 
ply this  article  as  described  in  the  catalogue, 
substituted  another  table  of  a  similar  char- 
acter. Some  of  the  other  articles  sent  also 
differed  slightly  from  the  description  in  the 
catalogue.  The  respondent,  treating  the  order 
as  an  entire  contract,  refused  to  accept  the 
whole  or  any  part  of  the  articles  sent  to  him. 
Subsequently,  the  appellant  offered  to  take 
Back  the  article  substituted  for  the  "monk's 
bench."  The  action,  however,  was  brought 
for  the  price  of  all  the  articles  sent: — ^Held, 
affirming  the  judgment  in  21  Q.  R.  S.  G. 
336,  that  the  order  of  the  respondent  being 
for  specified  articles  forming  a  suite  of  furni- 
ture for  a  cottage,  the  order  was  an  entire 
contract,  and  the  respondent  was  entitled 
to  get  exactly  what  he  had  ordered;  and 
in  default,  to  refuse  acceptance  of  articles 
different  from  those  contracted  for,  and  also 
to  recover  his  disbursements  made  under  the 
contract.  Tohey  Furniture  Co.  v.  Macmaster, 
Q.  R.  12  K.  B.  34. 

Refusal  to  Aeoept — Perishable  Goods — 
Sequestrator.] — In  an  action  to  enforce  a  con- 
tract of  sale  and  to  recover  the  price,  when 
the  object  of  the  sale  has  been  tendered  by 
the  vendor  to  the  purchaser^  who  refuses  to 
take  delivery,  and  where  it  is  perishable  and 
its  price  liable  to  fluctuate,  the  Court  will 
appoint  a  sequestrator  with  power  to  sell. 
Gordon  v.  Pinder,  4  Q.  P.  R.  321. 

Refusal  to  Accept — ^Non-compliance  with 
contract  as  to  time  and  mode  of  consignment. 
Waiterson  v.  McArthur.  6  O.  W.  R.  11. 

Refusal  to  Accept — ^Tender — ^Measure- 
ment of  cordwood — ^Re-sale  by  vendor — Re- 
covery of  loss  upon.  McLennan  v.  Gordon, 
5  O.  W.  R.  98. 


II.  Action  fob  Price. 

Acceptance  of  Part — ^Entire  contract — 
Statute  of  Frauds.  Bastedo  v.  Simmons,  2 
O.  W.  R.  866,  055. 
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Aeoount — Deductions — Freight  overcharge 
— Inspection — Shortage — ^Defective  quality — 
Interest — Costs.  McKenzie  v.  Miller^  3  O. 
W.  R.  242. 

Asoertalnmoat — Counterclaim  for  breach 
of  contract — Representations  not  amounting 
to  contract.  Kny-Scheerer  Co.  Y.  Chandler 
and  Masaey,  4  O.  W.  R.  187. 

Authority  of  Agent  of   Purchaser — 

Delivery — ^Acceptance  —  Sale  of  business  by 
defendant — ^Eividence — Copies  of  orders  for 
goods — Freight  charges.  Stiorey  v.  Van  Meter 
(N.  W.  T.),  2  W.  L.  R.  361. 

Collateral  Oral  Agreement — Condition 
pi-ecedent — Waiver  —  Acceptance — Part  per- 
formance —  Consideration  —  Warranty  — 
Failure  to  return  goods.  New  Hamburg 
Manufacturinff  Co.  \\  Klotz  (N.W.T.),  1  W. 
li.   R.   471. 

Combinatioii  of  Dealers — Agreement — 
Construction  —  Course  of  dealing — Company. 
O'Reilly  v.  Thompson,  4  O.  W.  R.  500. 

Condition  as  to  Test — Non-fulfilment — 
Dismissal  of  action — Costs.  Mellick  v.  Wattj 
2   O.   W.   R.   1116. 

Contract — Breach — 'Damages  for  delay — 
Penalties — Inspection  fees.  Ontario  Paving 
Brick  Co.  v.  Toronto  Contracting  and  Paving 
Co.,  5  O.  W.  R.  561. 

Contract — Damages  for  delay — Breach  of 
contract — Penalties—Claim  and  counterclaim 
—Costs.  Ontario  Paving  Brick  Co.  v.  To- 
ronto Contracting  and  Paving  Co.,  3  O,  W.  R. 
759. 

Contract — Place  of  delivery — Inspection 
— Defect  in  quality.  Craig  v.  8hav>,  2  O.  W. 
K.  449,  508. 

Contract  in  Writing — Verbal  Represen- 
tation— Evidence.] — ^The  plaintiffs  sent  to  the 
defendants  the  following  telegram:  *'Can  you 
handle  90.000  green  cod?  Answer  price." 
The  defendants  replied : :  **If  cod  No.  1,  large, 
no  shrinkage,  fl.45."  The  plaintiffs  brought 
the  cod  to  the  defendants,  and  while  the  fish 
were  being  landed  the  defendants  signed  an 
agreement  in  writing  by  which  they  agreed 
to  buy  from  plaintiffs  '*the  cargo  of  fish 
now  being  landed,"  and  to  pay  for  the  same 
at  the  rate  of  $1.46  per  100  lbs.  In  an  action 
by  the  plaintifEs  to  recover  the  contract  price 
of  the  fish,  the  defendants  sought  to  give 
evidence  of  a  verbal  representation  at  the  time 
of  delivery  that  they  were  of  No.  1  9uality. 
— Bbeld,  that  the  trial  Judge  was  right  in 
refusing  to  receive  such  evidence,  as  tending 
to  vary  the  written  contract.  Where  the  de- 
fendants were  seeking  a  remedy  in  damages, 
by  reduction  in  price,  for  breach  of  condition 
or  warranty,  the  remedy  was  a  purely  com- 
mon law  one,  and.  the  authorities  which  would 
permit  such  evidence  to  be  given  in  an  action 
for  specific  performance,  or  to  rescind  a  con- 
tract, were  not  applicable. — Semble,  that  if 
the  defendants  had  not  taken  the  fish,  and 
the  parties  could  have  been  restored  to  their 
original  position,  the  evidence  might  have 
been  given  by  way  of  defence  to  an  action  for 
the  price.  Howard  V.  Christie,  33  N.  S. 
Rei>s.  307. 


Conversion  —  Contract  —  Breach  — 
False  representations  —  Counterclaim.  Kny* 
Scheerer  Co,  v.  Chandler  and  Massey,  2  O. 
W.   R.   215. 

Connterclaim  for  Brcacli  of  War- 
ranty.   ISelby  V.  Mitchell,  2  O.  W.  R,  496. 

Connterclaim  for  Damages — Substitu- 
tion of  inferior  material  in  manufactured 
articles  —  Warranty  —  Resale  —  Delay  in 
furnishing  goods  —  Measure  of  dfimages — 
Costs.  Centaur  Cycle  Co.  v.  HUl,  1  O.  W.  R. 
229,  377,  401,  639,  2  O.  W.  R.  1025, 

Defence  —  Inferior  Quality — Receipt  of 
Goods — Bar — Demurrer.]  —  The  purchaser 
may  refuse  the  goods  which  his  vendor  has 
delivered  to  him,  if  they  are  not  of  the  kind 
or  quality  agreed  upon,  or  if,  in  the  absence 
of  agreement  on  this  subject,  they  are  not  of 
a  true  and  merchantable  quality.  2.  The  fact 
of  the  receipt  of  the  goods  is  not,  by  itself,  a 
bar  to  the  claim  of  the  purchaser,  if  the  si- 
lence^ of  the  latter  is  sufficiently  explained, 
and  if  his  conduct  gives  no  occasion  for  sus- 
picion. 3.  Where  the  defendant,  in  an  action 
tor  the  price,  alleges  that  the  goods  delivered 
were  not  of  the  quality  agreed  upon,  and 
that  he  has  notified  the  plaintiff  to  take  them 
back,  preuve  avant  fair  droit  will  be  ordered. 
Topken  v.  Rameh,  4  Q.  P.  R.  58. 

Defence — ^Part  not  up  to  sample — ^Deten- 
tion by  purchaser — ^Damages — Set-off — Costs 
— -Waiver  —  Conversion.  American  Cotton 
Yam  Exchange  v.  Hoffman,  2  O.  W.  R.  416, 

987. 


'<  on  Approval " — Onus— Con- 
flicting Evidence — Findings  of  Trial  Judge — 
Review — New  Trial  by  Jury.]  —  Where  a 
question  of  fact,  as  to  which  the  evidence  is 
contradictory,  and  as  to  which  there  is  no 
preponderance  in  favour  of  either  party,  has 
been  determined  by  the  trial  Judge  in  fa- 
vour of  the  plaintiff,  but  with  doubt,  and 
only  for  the  reason  that  to  send  the  case  to 
a  jury  would  probably  result  in  a  disagree- 
ment and  in  expense  to  the  parties,  the 
Court,  if  they  consider  that  the  interests  of 
justice  require  it,  will  review  the  Judy's 
finding  and  will  order  a  new  trial,  directing 
the  issues  to  be  settled  bv  a  jury ;  and  where 
the  delivery  of  goods,  after  negotiations  for 
a  sale,  is  as  consistent  with  the  defendant's 
account  of  the  transaction  (delivery  on  ap- 
proval) as  it  is  with  plaintiff's,  the  ^trial 
Judge  is  in  error  in  regarding  the  delivery 
as  a  fact  which  requires  explanation,  and 
throws  the  burden  on  the  defendant.  John^ 
son  V.  Durant,  37  N.  S.  Reps.  471. 

Injnry  after  Delivery  —  Warranty — 
Examination.  Harris  v.  Simpson,  4  O.  W, 
R.  82. 

Interpleader  —  Ownership  —  Issue  — 
Costs.  Re  Pendrith  Machinery  Co.  and  Far- 
quhar,  2  O.  W.  R.  317. 


Idability  of  Transferee  to  Vendor.] — 

A  person  who,  not  l>eing  the  purchaser,  ob- 
tains goods  which  have  not  been  paid  for, 
does  not  thereby  incur  the  obligation  of  pay- 
ing for  them.  Walker  v.  Lamoureuw,  Q.  R. 
21  S.  C.  492. 

PrlTllese  of  Betnmini^  Goods  —  De- 
fence.]— ^Where,  in  a  contract  of  sale,  the  pur- 
chaser had  the  privilege  of  freeing  himself 
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from  the  obligation  of  paying  the  price  upon 
his  returning  to  his  vendor  the  articles  sold, 
an  action  for  the  recovery  of  the  price  will, 
nevertheless,  lie,  and  the  purchaser  cannot 
plead,  by  way  of  defence  in  law,  that  the 
creditor  should  allow  him  to  return  the  arti- 
cles sold,  and  not  claim  the  price  until  after 
default  to  return.  Leduc  v.  Habeau,  4  Q.  P. 
K.   154. 

Proof  of  Sale  and  Deli^erj — Juatice'g 
Court — Limit  Bond  —  ExtenHon  of  Time 
after  Breach.]  —  In  a  Justice's  Court  a 
judgment  by  default  was  signed  in  an  action 
for  goods  sold  and  delivered,  the  only  evidence 
of  the  sale  and  delivery  being  that  of  the 
plaintiff,  who  swore  that  she  sold  the  goods 
to  the  defendant's  wife,  as  per  bill  put  in 
evidence,  and  that  she  had  received  $5  on 
account.  The  bill  contained  the  dates  of  the 
sales,  the  articles  sold,  and  the  amounts 
charged:  —  Held,  sufficient  to  warrant  the 
signing  of  the  judgment.  Per  Barker,  J. 
The  giving  of  time  to  arrange  payment  by 
the  plaintiff  to  the  original  defendant,  after 
breech  of  a  limit  bond«  is  no  defence  to  an 
action  for  such  breach.  Kelly  v.  Thompson, 
35  N.  B.  Reps.  718. 

Riuialas  Aooovat  —  Balance — Appeal 
on  questions  of  fact.  Hand  v.  ISutherlandy 
2  O.   W.   R.   203. 

Sale  **Snbieot  to  Approval'' — Return 
within  reasonable  time  —  Construction  of 
contract.  Mason  and  Riseh  Piano  Co.  v. 
Thompson,  3  O.  W.  R.  540. 

Ship  —  Contract — Correspondence  —  Bill 
of  sale — Damages  for  not  accepting  —  Delay. 
Garroch  v.  Purvis,  2  O.  W.  R.  G32. 


III.  Conditional  Sales. 

Agreement  as  to  Default  —  Resump- 
tion of  Possession — Implied  Contract — Exten- 
sion of  Time  for  Payment — Consideration  — 
y  ovation  —  interest  —  Damages.] — Goods 
were  delivered  to  the  plaintiff  by  the  vendors 
on  the  terms  of  two  conditional  sale  agree- 
ments. Until  payment  in  full  the  goods  were 
to  remain  the  property  of  the  vendors,  and  on 
default  for  one  month  of  any  of  the  stipu- 
lated payments,  or  of  any  extended  payment, 
the  whole  balance  of  the  purchase  money  was 
to  become  due,  and  the  vendors,  notwith- 
standing action  or  judgment,  were  to  be  at 
liberty  to  resume  possession  and  resell,  etc. 
The  plaintiff  got  into  default,  although  he 
continued  in  possession,  and  in  August,  19()2, 
an  agreement  was  come  to  between  him  and 
the  vendors  that  he  should  pay  $50  on  account, 
and  the  balance  of  $242,  made  up  of  arrears 
of  principal  and  interest,  in  quarterly  instal- 
ments, with  interest.  The  plaintiff  paid  the  $50. 
In  October,  11K)2,  the  defendant,  who  had  a 
judgment  against  the  plaintiff,  paid  the  ven- 
dors the  whole  balance  due  and  procured  an 
assignment,  and  transfer  of  the  goods  to  him- 
self, subject  to  the  plaintiff's  right.  In 
November  1002,  the  defendant  went  to  the 
plaintiff's  house  and  seized  the  goods.  Tlio 
plaintiff  was  not  then  in  default  under  the 
agreement  for  extension  of  August,  1002 : — 
Held,  that  the  seizure  was  wrongful  and  the 
defendant  liable  to  damages,  because  an  im- 
plied contract  arose  between  the  plaintiff  and 
the  vendor,  from  the  delivery  of  the  goods  to 


the  plaintiff  on  the  terms  of  the  receipts,  that 
the  right  of  resumption  by  the  vendors  should 
not  be  exercised — should  not  arise — ^while  the 
goods  remained  in  the  plaintiff's  possession 
until  default  had  been  made  for  one  month 
of  any  of  the  payments  provided  for  by  the 
agreements  **  or  of  any  extended  payment,'' 
by  which  was  plainly  intended  a  default  after 
an  extension  of  time  for  payment:  —  Held, 
also,  that  the  fact  that  undet  the  agreement 
of  August  interest  was  to  be  paid  upon  in- 
terest then  in  arrear,  as  well  as  upon  prin- 
cipal, was  sufficient  consideration  for  that 
new  agreement : — Held,  also,  that  the  lowest 
measure  of  damages  was  the  sum  which  the 
plaintiff  had  paid  to  the  .vendors  on  account 
of  the  price,  inasmuch  as  this  was  the  value 
of  his  interest  in  the  goods  which  had  been 
wrongfully  taken  out  of  his  possession. 
Bridgman  v.  Robinson,  24  Occ.  N.  214,  7  O. 
L.  R.  5JH,  3  O.  W.  R.  503. 

Def anlt  —  Seizure — Re-sale — Rescission  of 
Contract  —  Repairs  —  Warranty,]  —  In  an 
action  for  the  balance  of  the  price  of  machines 
sold  by  the  plaintiffs  to  the  defendants,  it 
appeared  that  the  sale  was  a  conditional  one, 
the  agreement  containing  a  warranty  of  the 
machines,  and  providing  that  on  default  of 
payment  the  plaintiffs  might  resume  posses- 
sion and  sell  the  machines  and  apply  the  pro- 
ceeds, after  paying  the  expenses  of  taking 
possession  and  selling,  towards  payment  of 
the  amount  remaining  unpaid,  and  sue  for 
the  balance.  The  purchase  price  was  $2,875, 
and  when  the  defendants  had  paid  $1,200  the 
plaintiffs  resumed  possession,  made  repairs, 
and  effected  a  conditional  re-sale  to  W.  for 
$2,000,  no  part  of  which  had  been  received  by 
them :  —  Held,  that  the  defendants,  having 
failed  to  return  the  machines  after  trial, 
having  used  them  during  three  seasons,  and 
paid  $1,::U0  on  account,  were  barred,  under 
the  terms  of  the  agreement,  from  claiming 
that  the  machines  were  not  good  and  that 
payment  should  not  be  enforced.  2.  That  tiie 
agreement  was  not  rescinded  by  the  plaintiffs 
re-taking  possession  and  re^selling.  Sawver  v. 
Pringle,  18  A.  U.  218,  distinguished.  Watson 
Mfg.  Co.  V.  Sample,  12  Man.  L.  R.  373,  10 
Occ.  N.  04,  followed.  3.  That  the  plaintiffs 
had  a  right,  under  the  circumstances,  to 
charge  the  cost  of  the  repairs  and  of  resuming 
possession  against  the  proceeds  of  the  re-sale. 
4.  That  the  defendants  were  not  entitled  to 
be  credited  in  this  action  with  anything  on 
account  of  the  proceeds  of  the  conditional  sale 
to  W.,  as  nothing  had  yet  been  received ;  if 
the  money  should  be  paid  by  W.,  the  defend- 
ants would  then  have  their  recourse  against 
the  plaintiffs.  5.  That  the  plaintiffs  were  not 
entitled  to  charge  the  cost  of  the  repairs 
against  the  defendants  in  this  action.  Abell 
Engine  and  Machine  Works  Co,  v.  McCfuire, 
21  Occ.  N.  358,  13  Man.  L.  R.  454. 

Default — Re-sale  by  Vendor — Action  for 
Deficiency — Agency — Estoppel,] — ^Upon  a  con- 
ditional sale  of  chattels,  where  the  property 
was  not  to  pass  to  the  vendee  until  payment, 
the  contract  provided  that  if  default  were 
made  the  whole  amount  of  the  unpaid  pur- 
chase money  and  all  obligations  given  therefor 
were  at  once  to  become  due  and  payable  and 
the  vendor  was  to  be  at  liberty  to  resume 
possession  and  sell  the  articles  toward  pay- 
ing the  amount  remaining  unpaid  thereon  and 
interest.  Default  having  been  made,  the  ven- 
dors resumed  possession  and  sold  the  goods, 
and  sued  the  vendee  upon  promissory   notes 
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for  the  price,  crediting  the  proceeds  of  the 
sale: — Held,  following  Sawyer  v.  Pr ingle,  18 
A.  R.  218,  and  Arnold  v.  Playter,  22  O.  K. 
608,  that  the  vendor  must  fail  because  the 
contract  did  not  expressly  provide  that  on  a 
re-sale  the  defendants  were  to  remain  liable 
notwithstanding  the  provision  for  sale  **  to* 
wards  paying  the  amount  remaining  unpaid." 
2.  Nor  did  a  request  from  the  vendee  *'  to  ^ 
take  the  engine  back  and  sell  the  same  and' 
apply  the  proceeds,  less  the  expenses,  towards 
paying  my  indebtedness  to  you,'*  put  the  ven- 
dor in  a  better  position,  for  it  was  only  a  re- 
quest to  him  to  do  what  he  might  do  under 
the  contract;  and  it  did  not  constitute  the 
vendor  the  agent  of  the  vendee  to  re-sell  the 
goods,  which  were  never  the  property  of  the 
vendee,  and  it  did  not  estop  the  vendee.  Abell 
v.  CamphcU.  21  Occ.  N.  303. 

Defanlt — Remedy  —  Taking  Possession  — 
Action^  for  Price — Ratificatiiin  —  Defence  of 
Intoxication — Onus,] — A  written  agreement 
entered  into  between  the  plaintiff  and  defend- 
ant for  the  purchase  of  an  organ  by  the  defend- 
ant from  the  plaintiff,  provided  that  the  prop- 
erty in  the  organ  should  remain  in  the  vendor 
until  payment  in  full  of  the  price,  which 
was  payable  in  instalments,  but  that  the 
vendee,  making  the  payments  agreed  upon 
when  due,  &c.,  should  be  entitled  to  the 
possession  and  use  of  the  property.  It  was 
further  provided  that,  if^  at  any  time  before 
payment  in  full  of  the  price,  the  vendee  should 
fail  in  the  performance  of  the  agreements  on 
his  part  to  be  kept,  &c.,  the  vendor  should 
be  entitled  to  the  immediate  possession,  and 
that  if  the  rent  due  or  to  become  due  under 
the  agreement  was  not  paid  within  30  days  all 
rights  of  the  vendee  should  cease,  and  any 
money  paid  by  him  on  account  of  the  purchase 
should  be  retained  by  the  vendor.  The  vendee 
failed  to  make  any  of  the  payments  as  re- 
quired : — Held,  by  two  members  of  the  Court, 
that  the  provision  in  the  agreement  enabling 
the  vendor  to  retake  possession  in  default  of 
payment  was  cumulative,  and  that  the  vendor 
not  having  done  any  act  towards  making  an 
election  that  he  would  forfeit  the  agreement 
to  pay,  and  take  jiossession  of  the  instrument, 
was  entitled  to  the  ordinary  remedy  on  breach 
of  the  agreement  to  pay ;  that  the  burden  of 
establishing  the  defence  of  intoxication  was 
upon  the  defendant,  and  that  he  had  failed  to 
make  it  out;  and  that  the  agreement,  even  if 
defective,  had  been  fully  ratified : — Held,  by 
the  other  two  members  of  the  Court,  that 
the  agreement  being  one  for  the  conditional 
sale  of  the  organ,  and  no  property  passing 
until  all  instalments  had  been  paid,  and  the 
agreement  providing  that,  in  the  event  of  non- 
performance by  the  vendee  of  the  conditions 
of  sale,  the  payments  made  by  him  should  be 
forfeited  and  that  the  vendor  could  retake 
Ijossession,  the  latter  was  the  only  remedy 
open  to  the  vendor  and  that  he  could  not 
sue  under  the  agreement  for  non-payment  of 
the  instalments.  Travis  v.  Way,  33  N.  S. 
Reps.  551. 

Defanlt  in  Payment  —  Contract — Incor- 
poration of  informal  memorandum  as  to  notice 
— Re- taking  without  notice — Damages.  Adams 
v.  A>ii7com6p,  3  O.  W.  R.  201. 

Deatmetion   of     Snbjeet   Matter.]  — 

Where  a  mare,  the  subject  of  a  conditional 
sale,  was  drowned  while  in  the  actual  posses- 
sion of  the  buyer  after  default  in  payments : 


— Held,  that  the  loss  fell  upon  the  buyer  and 
that  therefore  the  seller  was  entitled  to  re- 
cover the  balance  of  the  price.  Gillespie  v. 
Hamm,  4  Terr.  L.  R.  78. 

Hire  Receipt — Registration — Bills  of  Sale 
Ordinance,  y.W.T. — Possession  —  Description 
of  goods.] — The  Ordinance  respecting  receipt 
notes,  hire  receipts,  and  order  for  chattels 
( No.  8  of  188$) )  requires  such  instruments  to 
be  registered  "  where  the  condition  of  the  bail- 
ment is  such  that  the  possession  of  the  chattel 
should  pass  without  any  ownership  therein 
being  acquired  by  the  bailee."  The  instrument 
in  question  in  this  case  provided  that  ''  the 
title,  ownership,  and  right  to  the  i>osses8ion 
of  the  property  for  which  this  note  is  given, 
shall  remain  in  **  the  bailors : — Held,  that, 
inasmuch  as  the  "  receipt  note "  in  question 
in  this  case  provided  that  the  bailors  mighr 
on  certain  contingencies  take  possession  of  the 
property,  though  the  right  of  possession  was 
in  the  bailors,  the  actual  possession  was  to 
pass  to  the  bailee,  and  therefore  •  the  instru- 
ment was  one  which  came  within  the  terms 
of  the  Ordinance.  Sutherland  v.  Mannix,  8 
Man.  L.  R.  541,  and  Boyce  v^  McDonald,  9 
Man.  L.  R.  297,  considered.  The  Ordinance 
provides  (s.  2)  that  the  provisions  of  the 
Ordinance  respecting  Mortgages  and  Sales  ot 
Personal  Property  (No.  18  of  1889)  and 
amendments  thereto  shall  apply  to  such 
receipt  notes,  hire  receipts,  or  orders  for  the 
purposes  of  this  Ordinance,  in  so  far  as  the 
provisions  thereof  may  not  be  incompatible 
with  or  repugnant  to  this  Ordinance: — Held, 
that  this  provision  made  applicable  to  such 
instruments  s.  8,  Ord.  No.  18  of  1889,  which 
provides  that  mortgages,  sales,  assignments, 
or  transfers  of  goods  and  chattels  shall  cK)ntain 
such  sufficient  and  full  description  thereof 
that  the  same  may  be  readily  and  easily 
known  and  distinguished.  The  receipt  note  in 
question  in  this  case  stated  that  it  was 
"  given  for  one  team  of  oxen :" — Held,  that, 
inasmuch  as  the  instrument  itself  shewed  fur- 
ther that  the  team  of  oxen  was  one  bought  by 
the  bailee  from  the  bailors  for  the  price 
therein  mentioned,  that  the  team,  immediately 
previous  to  the  bailment,  had  been  owned  by 
the  bailors,  and  at  the  time  thereof  was  taken 
over  by,  and  was  in  possession  of,  the  bailee, 
the  team  of  oxen  was  sufficiently  described. 
Western  Milling  Co,  v.  Darke,  2  Terr'.  L.  R. 
40. 

Hire  Receipt — Removal  of  goods.  Sharkey 
v.  Williams,  1  O.  W.  R.  135,  419. 

lilen — Enforcement — Extra-judicial  seizure 
— Fees — Amount  due — Tender — Extent  of  lien 
—  Monej's  expended  in  improving  property. 
Pease  v.  Johnston  (N.W.T.),  1  W.  L.  R.  208. 

lilen  Note  Signed  after  Sale  and 
Delivery — Priority  of  Chattel  Mortgage.] — 
On  the  10th  December,  1903,  the  plaintiff 
sold  to  C.  three  head  of  cattle ;  he  swore  that 
C.  agreed  at  the  time  to  give  him  a  lieu  on 
the  cattle ;  the  reason  it  was  not  given  at  the 
date  of  the  sale  was  that  he  had  no  form  of 
lien  note  at  the  house;  he  procured  one  and 
had  it  signed  by  C.  on  the  31st  Decembei. 
Besides  the  cattle,  the  lien  note  included  a 
gray  horae;  the  plaintiff  stated  that,  when  he 
presented  the  note  to  C.  for  signature,  the 
latter  wanted  to  put  in  the  horse,  and  it  was 
done.  He  never  owned  the  horse  and  did  not 
claim  it.  On  the  21st  January.  1904,  C, 
who  was  indebted  to  the  defendant,  gave  him 
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a  chattel  mortgage  coveriDg  the  cattle,  horse, 
and  other  chattels;  the  chattel  mortgage  was 
duly  registered.  On  the  2Uth  March  the  plain- 
tiff, having  heard  that  C.  had  left  the  province, 
went  to  see  the  defendant  and  ascertained 
that  he  held  the  chattel  mortgage,  but  had  not 
yet  taken  irassesaion  of  the  cattle.  They  were 
in  the  stable  of  one  P.,  to  whom  it  was  stated 
G.  had  sold  them.  The  plaintiff  made  a  war- 
rant of  distress  under  his  lien  note  and  tried 
to  seize  the  cattle,  but,  during  the  night,  the 
defendant  had  taken  i>068es8ion  of  them  under 
his  chattel  mortgage  and  prevented  the  plain- 
tiff from  taking  them: — Held,  that  if  the  lien 
note  had  bi>en  given  at  the  time  of  the  deli- 
very of  the  cattle  to  C,  it  would  have  had  its 
full  effect  under  s.  2(i  (b)  of  the  Sale  of 
Goods  Act,  R.  S.  M.  1902  c.  152.  The  defend- 
ant, having  obtained  the  chattel  mortgage 
from  C.  in  good  faith  and  without  notice  of 
any  lien  or  other  right  of  the  original  owner, 
came  within  s.  26  (a),  and  was  entitled  to 
claim  the  goods  under  the  chattel  mortgage. 
Gallant  v.  Mellett.  18  Occ.  N.  199,  referred 
to.  CoUom  V.  McGrath,  24  Occ.  N.  376,  15 
Man.  L.  R.  96. 

Name  of  Vendor  —  Agreement  to  Pur- 
chase.]— Upon  a  piano  made  by  a  company 
whose  corporate  name  was  "The  Mason  and 
Risch  Piano  Company,  Limited,"  and  place  of 
business  Toronto,  claimed  by  them  in  replevin 
as  against  a  mortgagee  thereof,  there  was 
painted  the  words  **  Mason  &  Risch,  Toronto:" 
— Held,  that  if  the  transaction  came  within 
the  Conditional  Sales  Act,  R.  S.  O.  1897  c. 
149,  this  was  not  a  compliance  with  the  pro- 
visions of  s.  1  of  that  Act  But  held,  also, 
that  the  transaction  did  not  come  within  the 
Act,  the  mortgagor  not  being  bound  by  the 
agreement  under  which  the  piano  was  in  his 
possession,  to  purchase  the  piano,  but  having 
merely  the  option  to  purchase  it.  Helby  v. 
Matthews,  11895]  A.  C.  471,  distinguished 
and  applied.  Mason  v.  Lindsay,  22  Occ.  N. 
371,  4  O.  L.  R.  305,  1  O.  W.  R.  501,  583. 

Possession  —  Chattel  Mortgage  —  Lien 
Notes  Act — BiUs  of  Sale  Act — Registration 
— Assignment  for  Creditors — Exemptions.] — 
The  owner  of  manufactured  articles  which 
were  in  his  possession  free  from  any  lien  for 
the  unpaid  portion  of  the  purchase  money, 
signed  a  lien  note  in  favour  of  the  defendant, 
the  manufacturer,  containing  a  description  of 
the  goods  and  statement  that  the  property  in 
them  was  to  remain  in  the  defendant  until 
paid  for  in  full  and  that  on  default  the  de- 
fendant might  enter  and  retake  them : — Held, 
in  the  absence  of  evidence  to  prove  that  de- 
fendant had  obtained  the  lien  note  by  fraud 
or  misrepresentation,  that  it  might  be  treated 
as  a  chattel  mortgage  on  the  articles  for  the 
debt  secured  by  it  as  against  the  person  who 
had  signed  it.  The  defendant  had  not  put  on 
the  articles  his  name  or  any  other  distin- 
guishing name  so  as  to  comply  with  s.  2  of 
the  Lien  Notes  Act,  R.  S.  M.  c.  87:— Held, 
notwithstanding,  that  the  Hen  note  was  valid 
as  against  the  maker  of  it.  The  lien  note 
was  not  registered  under  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  63  &  64  V.  c.  31,  and 
the  maker  of  it,  before  maturity  of  the  debt, 
became  insolvent  and  made  an  assignment  to 
the  plaintiff  under  the  Assignments  Act,  R. 
S.  M.  c.  7,  for  the  benefit  of  his  creditors: — 
Held,  that,  for  want  of  such  registration, 
the  lien  note,  being  an  instrument  intended  to 
operate  as  a  mortgage  of  goods  which  re- 
mained in   the  debtor's  possession  until   the 


assignment,  was  null  and  void  as  against  his 
creditors,  including  the  plaintiff  as  his 
assignee,  by  virtue  of  s.  2  (a)  of  the  Bills  oi 
Sale  and  Chattel  Mortgage  Act.  It  was 
doubtful  upon  the  wording  of  the  assignment 
whether  the  debtor  had  reserved  any  exemp- 
tions to  which  he  would  be  entitled  under  s. 
43  (f)  of  the  Executions  Act,  R.  S.  M.  c.  53: 
^ — Held,  that  defendant  could  not  claim  the 
*  benefit  of  any  such  exemption  even  if  it  was 
reserved  by  the  debtor  in  the  assignment. 
Cos  V.  i:Schack,  22  Occ.  N.  188,  14  Man.  L.  R. 
174. 

Promissorjr  Note — Property  Not  to  Pass 
— Juugment  in  Action  on  Note-^Execution,] — 
Under  execution  issued  upon  a  judgment 
against  the  defendant,  the  sheriff  seized  a 
binder  in  the  possession  of  the  defendant.  The 
Massey-Harris  Company  claimed  the  binder 
under  a  lien  note,  which  provided  that  until 
the  full  amount  of  the  purchase  money  was 
paid  the  property  in  the  binder  should  remain 
in  the  company.  Previous  to  the  seizure  of 
the  binder  the  comjmny  had  recovered  judg- 
ment in  a  County  Court  against  the  defendant 
upon  one  of  the  lien  notes  or  agreements  for 
the  balance  due  on  the  binder,  and  had  issued 
execution  for  the  amount,  but  in  this  execu- 
tion there  was  no  evidence  of  any  action 
having  been  taken : — Held,  in  an  interpleadet 
issue,  that,  notwithstanding  the  judgment 
recovered  by  the  company  against  the  defend- 
ant on  the  note  or  agreement  and  the  issuing 
of  execution  thereon,  the  property  in  the 
binder  still  remained  in  the  company,  and  it 
was  not  liable  to  seizure  by  the  sheriff  under 
the  execution  issued  by  the  execution  creditor. 
Purtle  V.  Henry,  33  N.  B.  Reps.  607,  not 
followed.  Morris  v.  McAulay^  21  Occ.  N. 
547. 

Property  not  Passlns  —  Fixtures — Lien 
note — ^Alteration  —  Conversion.  Whitney  v. 
Bruce,  2  O.  W.  R.  625. 

Property  not  Passlns  —  Judgment  for 
Price — Bar  to  Saisie-revendication.] — Where 
a  vendor  has  obtained  judgment  upon  promis- 
sory notes,  representing  the  price  of  machines 
sold,  and  at  the  time  of  sale  it  was  provided 
by  special  contract  that  these  machines  should 
remain  his  property  until  they  should  be  en- 
tirely paid  for,  he  cannot,  without  first  having 
desisted  from  his  judgment,  issue  a  saisie- 
revendication  for  the  machines,  or  obtain  a 
declaration  that  he  is  the  owner  of  them,  and 
thus  have  a  new  judgment  against  the  de- 
fendant. Plessisville  Foundry  v.  Levesque, 
Q.  R.  22  S.  C.  306. 

Property  not  Passing  —  Refusal  to 
Accept  —  Destruction  hy  Fire  —  Action  for 
Price.] — The  plaintiffs,  by  agreement  in  writ- 
ing, sold  an  engine  and  stone  crusher,  with 
some  extra  parts,  to  the  defendant,  on  terms 
of  the  property  remaining  in  them  until  the 
price  was  paid,  for  which  notes  were  to  be 
given  by  the  defendant  within  ten  days  after 
the  machines  were  started.  The  plaintiffs 
were  willing  to  deliver  the  goods,  but  the  de- 
fendant refused  to  take  them  and  to  give  the 
notes,  or  to  pay,  according  to  the  contract. 
The  plaintiffs  then  commenced  this  action, 
and,  after  notice  to  the  defendant,  removed 
the  goods  and  stored  them  for  safe  keeping  at 
the  place  of  delivery  in  their  own  warehouse, 
where  the  goods  were  destroyed  by  fire : — ^Ueld, 
that  the  plaintiffs  were,  nevertheless,  entitled 
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to  recover  the  amount  of  the  contract  price. 
Sawyer-Massey  Co,  v.  Robertson,  21  Occ.  N. 
182,  1  O.  L.  R.  297. 

Property  not  PasaiaK — Right  of  vendor 
to  retake.  Waierous  Engine  Works  Co.  v. 
Livingston,  2  O.  W.  R.  214. 

Purchase     and     Hire     Agreemeat  — 

Necessity  for  Filing  —  Bills  of  Sale  Act  — 
Rights  of  Vendors  <igainst  Purchaser  for 
Value  from  Vendee  —  Incomplete  Clause  in 
Agreement,] — Where  the  plaintiffs  sold  to  F. 
a  piano  for  the  sum  of  $300,  F.  paying  a 
portion  of  the  purchase  money  in  cash  and 
giving  his  promissory  notes  for  the  balance, 
and,  immediately  after  the  sale  and  delivery 
of  the  piano,  signing  a  purchase  and  hiring 
agreement,  under  which  upon  completion  of 
the  payments  to  be  maae  by  him,  he  was  to 
become  owner  of  the  piano,  the  title  to  which, 
in  the  meantime,  remained  in  the  vendors, 
and  in  which  it  was  provided  that  in  the 
event  of  F.  becoming  insolvent,  or  attempting 
to  sell  or  part  wiUi  the  possession  of  the 
piano,  all  rights  of  F.  should  cease  and  the 
vendors  should  be  at  liberty  to  retake  posses- 
sion, and,  while  about  one-half  of  the  purchase 
money  was  still  unpaid,  F.  sold  the  piano: — 
Held,  that  the  agreement,  having  been  taken 
by  way  of  security,  should  have  been  filed 
under  the  provisions  of  the  Bills  of  Sale  Act, 
R.  S.  N.  S.  1900  c.  142,  s.  8,  in  order  to  be 
valid  against  creditors  or  an  innocent  pur- 
chaser for  value,  and  not  having  been  so  filed, 
the  plaintiffs  could  not  recover;  and,  the 
Court  could  not  give  effect  to  a  clause  in  the 
agreement  which  contained  a  number  of 
blanks  which  by  inadvertence  were  not  filed 
up  at  the  time  the  agreement  was  executed, 
and  which  lacked  ingredients  to  make  it 
operative  and  must  deal  with  the  agreement 
as  if  the  clause  were  not  there  at  all.  Miller 
Bros,  V.  Blair,  37  N.  S.  Reps.  293. 

Resale  by  Veadee— Conduct  of  Vendor — 
Estoppel — Implied  Authority — Title  of  Bono 
Fide  Purchaser^— Waiver  of  Condition,] — The 
plaintiffs,  who  were  the  owners  of  a  quantity 
of  logs,  upon  being  asked  by  the  defendant  if 
they  were  for  sale,  replied  in  the  negative, 
adding  that  they  had  already  been  sold  to 
one  M.  The  defendant  thereupon  bought  a 
portion  of  said  logs  from  M..  who  was  in 
possession  and  had  all  the  indicia  of  title  to 
the  same,  and  paid  M.  in  cash  for  them.  As 
a  matter  of  fact  the  sale  to  M.  was  subject 
to  the  condition  that  no  proper^  in  the  logs 
was  to  vest  in  M.  until  they  were  paid  for, 
of  which  condition  the  defendant  had  no 
knowledge.  In  an  action  of  trover  brought  to 
recover  the  value  of  the  logs  so  purchased 
from  M.  by  the  defendant: — Held,  that  the 
plaintiffs  were  estopped  by  their  declaration 
as  to  the  sale  to  M.  from  setting  up  that  the 
title  was  not  in  him,  and  that  a  verdict  ought, 
therefore,  to  be  entered  for  the  defendant. 
Per  McDeod,  J.,  that  the  evidence  shewed  an 
intention  on  the  part  of  the  plaintiffs  to  aban- 
don the  conditional  element  of  their  contract 
with  M.,  and  that  he  was  clothed  by  the  plain- 
tiffs with  authority  to  sell  the  logs,  account- 
ing to  them  for  the  proceeds.  Per  Gregory, 
J^.,  that  the  circumstances  were  such  that  the 
defendant  could  not  reasonably  have  had  any 
doubt  as  to  the  right  of  M.  to  sell,  and,  as 
the  plaintiffs  had  put  M.  in  a  position  to 
practise  a  fraud  oti  the  defendant,  they  must 
suffer  the  loss.     Further,  it  being  apparent 


from  the  evidence  that  the  plaintiffs  intended 
that  M.  should  dispose  of  the  logs  in  the 
usual  course  of  his  business,  he  of  necessity 
had  an  implied  authority  to  sell  and  pass 
the  title.  People's  Bank  of  Halifaw  y.  Ehtey, 
36  N.  B.  lieps.  169. 

Rescission  by  Vendor  —  Principal  and 
Agent  —  Authority  of  Agent  —  Parol  Evi- 
dence of  Agency,] — Held,  that  the  buyer  of  an 
article  under  a  sale,  conditional  upon  the  pro- 
perty not  passing  until  full  payment  of  the 
price,  was  entitled  to  treat  the  contract  as 
rescinded  where  the  seller  took  possession, 
used,  offered  for  sale,  and  neglected  to  take 
proper  care  of,  the  article,  although  he  made 
no  actual  use  of  it.  ^wyer  v.  Pringle,  20 
O.  R.  Ill,  18  A.  R.  218,  followed.  The 
evidence  of  the  authority  of  a  i>erson  assum- 
ing to  act  as  agent  for  a  dealer  in  agricul- 
tural implements,  and  the  scope  of  his  author- 
ity discussed.  Where^  on  the  trial,  parol 
evidence  was  given,  without  objection,  to  es- 
tablish agency,  and  afterwards  it  appeared 
that  the  agent's  appointment  was  in  writing, 
and,  on  appeal,  it  was  contended  that  the 
parol  evidence  should'  not  have  been  and 
should  not  be  considered : — Held,  that,  though 
upon  the  written  appointment  being  put  in 
evidence,  an  application  might,  perhaps,  have 
been  properly  made  to  strike  out  the  parol 
evidence  being  on  the  same  point,  yet,  as  no 
such  application  bad  been  made,  nor  any  ob- 
jection taken  to  its  reception,  the  parol  evi- 
dence might  properly  be  considered.  Harris 
V.  Dusiin,  1  Terr.  L.  R.  404. 

Suspensive  Condition — Term  of  Credit 
—  Delivery  —  Pledge  —  Shipping  Bills  — • 
Bills  of  Lading  —  Indorsement  —  Notice  — 
FrtHidulcnt  Transfer  —  Insolvency  —  ResUi- 
ation  of  Contract  —  Revendicatian  —  Plead- 
ing,]— ^The  absence  of  the  indorsement  on  bills 
of  lading  by  the  consignee  therein  named 
is  notice  of  an  outstanding  interest  in  the 
goods  represented  by  the  bills,  and  places 
persons  proposing  to  make  advances  upon 
the  security  of  those  bills  upon  inquiry  in 
respect  to  the  circumstances  affecting  them. 
On  faHure  to  take  proper  measures  in  order 
to  ascertain  these  facts  and  obtain  a  clear 
title  to  the  bills  and  goods,  any  pledge  thereof 
must  be  assumed  to  have  been  made  subject 
to  all  rights  of  such  consignee.  But,  per 
Taschereau,  C.J.C.,  dissenting,  that  where 
a  sale  of  goods  has  been  completed  by  actual 
tradition  and  delivery,  the  mere  absence  of 
the  consignee's  indorsement  upon  shipping 
bills  representing  the  goods  made  in  the  name 
of  the  vendor,  cannot  have  the  effect  of  re- 
serving any  right  of  property  in  the  vendor. 
If  the  goods  have  been  sold  upon  terms  of 
credit,  the  unpaid  vendor  has  no  right  to  re- 
vendicate  such  goods  after  they  have  passed 
into  the  possession  of  a  third  person  in  the 
ordinary  course  of  business,  and,  in  the  pre- 
sent case,  on  failure  of  the  conservatory  seiz- 
ure and  in  the  absence  of  any  right  of  the 
plaintiff  to  revendicate  the  goods,  the  alter- 
native relief  prayed  for  by  his  action  should 
not  be  granted.  Oosselin  v.  Ontario  Bank, 
36  S.  C.  R.  406. 

Waiver  —  Intention  —  Secondary  Evi- 
dence— Handtcriting.] — On  proper  evidence  as 
to  non-production  of  the  original,  secondary 
evidence  of  the  contents  of  a  letter,  given 
by  a  witness  who  had  seen  the  author  write 
once  only,  was  admitted.  On  a  conditional 
sale,  evidenced  by  writing,  providing  that  the 
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title  should  remaioi  ia  the  fieiler  till  cash, 
notes,  or  drafts  (for  the  balance  of  purchase 
price)  as  agreed  upon,  should  be  paid : — Held, 
that  the  Question  whether  the  conditions  had 
been  waived  and  thus  the  profierty  had  vested 
iu  the  buyer,  was  entirely  a  question  of  in- 
tention, and  that  the  facts  shewn  in  evidence, 
one  of  which  was  that  the  seller  had  accepted, 
for  the  balance  of  the  purchase  price,  the 
promissory  note  of  a  firm  of  which  the  buyer 
was  a  member,  did  not  shew  an  intention 
to  waive  the  condition  as  to  property,  harcy 
V.  Pierce  (No.  2),  4  Terr.  L.  U.  24(>. 


IV.    CONTBACT. 

Aooeptaaoe  and  Delivery — Evidence — 
Dttnand  —  Dispensing  with  —  Ascertained 
(Joods,] — Although  the  terms  or  conditions 
of  a  civil  contract  for  an  amount  exceeding 
$50  (art.  1235,  C.  C),  cannot  be  proved  by 
oral  testimony,  the  acceptance  of  the  con- 
tract and  the  delivery  of  the  article  sold 
may  be  proved  by  a  witness.  2.  From  the 
moment  that  a  party  to  a  contract  refuses 
10  acknowledge  the  contract,  a  demand  ami 
tender  of  payment  becomes  useless.  3.  A 
[lerson  who  has  bought  en  bloc  a  certain 
ascertained  number  of  animals  cannot  be 
forced  to  accept  a  smaller  number.  Wark  v. 
(  lancey,  Q.  R.  25  S.  C.  19t>. 

Agent  —  Representations — Contract  — 
\'c8sel  —  Latent  Defect  —  Inspection — Part 

Payment   —  Forfeiture.] The   defendants 

wrote  to  the  plaintiffs  enquiring  whether  they 
knew  of  a  vessel  fulfilling  certain  require- 
ments, and  which  they  could  *'  in  every  re- 
spect recommend  and  guarantee."  The  plain- 
tiffs replied,  mentioning  and  recommending 
H  vessel  offered  for  sale,  but  saying  "  If  you 
consider  this  vessel,  we  would  advise  you 
to  send  a  man  and  inspect  her,  as  we  would 
*iot  care  about  sending  you  a  vessel  and  then 
not  to  turn  out  satisfactory."  The  defen- 
dants wrote  in  return  that  they  were  unable 
to  send  a  man  to  examine  the  vessel,  but 
were  prepared  to  take  her  on  the  plaintiffs' 
recommendation.  They  thereupon  authorized 
the  plaintiffs  to  buy  the  vessel  and  draw 
ou  them  for  a  portion  of  the  purchase  money, 
and  agreed  to  pay  the  balance  on  delivery:— 
Held,  that  when  the  bargain  was  finally 
struck  between  the  plaintiffs,  acting  for  the 
vendor,  and  the  vendee,  the  property  passed, 
nud  there  was  no  further  locus  p^mitentite 
after  that  date.  Some  time  after  delivery, 
the  defendants  discovered  that  the  vessel  was 
infected  with  dry  rot,  which  made  her  prac- 
tically valueless,  but  could  not  be  detected  by 
any  ordinary  inspection : — Held,  that,  in  mak- 
ing: the  representations  thev  did  as  to  the 
condition  of  the  vessel,  and  in  the  conduct  of 
the  negotiations,  the  plaintiffs  were  only 
bound  to  use  ordinary  diligence  in  the  dis- 
charge of  their  duties,  and  the  evidence  fully 
warranted  the  conclusion  tliat  such  diligence 
was  used: — Held,  further,  that  a  reference 
to  the  part  payment  as  *'  earnest  money," 
and  a  provision  for  forfeiture  of  the  amount 
paid  in  the  event  of  the  defendants  failing 
to  complete  the  purchase  were  not  sufficient 
to  give  the  defendants  the  option  of  forfeiting 
their  deposit  and  refusing  to  carry  out  their 
contract  as  to  the  balance.  Hackett  v. 
Rorke,  37  N.   S.  Reps.  435. 

Appropriation  of  Goods — Interception 
by  assignment  —  Fraud — Warehoused  goods. 
Mctalli  v.  Roscoe,  6  O.  W.  R.  880. 


Anthority  of  Agent  —  Recognition  b^ 
principal  —  Breach  —  Non-delivery  of  goo^ 
— Cause  of  action  —  Jurisdiction  of  Ontario 
Court  —  Correspondence  —  Refusal  to  com- 
plete delivery  —  Measure  of  damages.  John- 
ston v.  Hurb,  3  O.  W.  R.  192. 

Breaoh.  —  Conditions  —  Shipping  Pay- 
ment —  Construction  of  Contract  —  Dam- 
ages.]— By  contract  in  writing  M.  agreed  to 
sell  to  P.  cedar  poles  of  specified  dimen- 
sions, the  contract  containing  the  following 
provisions :  "  All  poles  as  they  are  landed  at 
Arnprior  are  to  be  shipped  from  time  to  time 
as  soon  as  they  are  in  shipping  condition. 
Any  poles  remaining  at  Arnprior  over  one 
month  after  they  are  in  shipping  condition 
to  be  paid  for  on  estimate  in  30  days  there- 
from, less  2  per  cent,  discount.  .  .  .  For 
shipments  cash  30  days  from  dates  of  in- 
voices less  2  per  cent,  discount:" — Held,  that 
for  poles ,  not  shipped  P.  was  not  obliged 
to  pay  on  the  expiration  of  one  month  after 
they  were  in  shipping  condition,  but  only 
after  30  days  from  receipt  of  the  estimate 
of  such  poles.  M.  refused  to  deliver  logs  that 
had  been  on  the  ground  one  month  without 
previous  payment,  and  P.  brought  an  action 
for  si)ecific  performance  and  damages,  con- 
tending that  he  could  not  be  called  upon  to 
pay  until  the  poles  were  inspected  and  passed 
by  him,  and  also  that  M.  should  supplv  the 
cars.  M.  counterclaimed  for  the  price  of  the 
poles:  —  Held,  Sedgewick  and  Killam,  J  J., 
dissenting,  that  each  party  had  misconstrued 
his  rights  under  the  contract,  and  no  judg- 
ment could  be  rendered  for  either.  Judgment 
of  the  Court  below.  3  O.  W.  R.  96,  reversed. 
Phelps  V.  AIcLachlin,  25  Occ.  N.  53,  35  S.  C. 
R.  482. 

Breaeh — Failure  to  give  lien  notes  for 
price — Acceptance  of  goods — Measure  of  dam- 
ages— Lien  —  Relief  not  claimed.  Krienke 
V.  Mohr   (N.W.T.),  1  W.  L.  R.  254. 

Breacli — Refusal  to  accept — Damages  — 
Costs.  Watts  V.  Hehsdoerfer  (No.  2)  (N. 
W.T.),    1    W.    L.    R.    110.  '     ^ 

BreaeH  —  Rescission  —  Damages.  Fish- 
er V.  Carter^  5  O.  W.  R.  296. 

Breach— Warranty  —  Defect.  Williams 
V.  CooA-,  1  O.  W.  R.  133. 

Completion — Time  of  Payment.] — ^It  is 
not,  in  principle,  necessary  for  the  comple- 
tion of  a  contract  for  sale  of  goods  that  the 
time  for  payment  of  the  price  shall  be  fixed: 
it  is  sufficient  if  the  parties  are  agreed  as 
to  the  price  of  the  thing  sold.  Hurthurt  v. 
i^tctrart,    Q.    R.   24    S.    C.    19. 

Condition  —  Meafnircment  of  Logs  by 
Surrey  or  —  Action  for  Price — Evidence,] — 
An  agreement  for  the  sale  of  logs  contained 
a  condition  that  the  logs  were  to  be  surveyed 
by  any  surveyor  the  vendee  might  hate  in 
his  employ  and  that  such  survey  was  to  be 
final : — Held,  that  proof  of  such  a  survey 
was,  in  the  absence  of  any  change  of  fraud 
or  incompetency  on  the  part  of  the  vender's 
surveyor,  a  condition  precedent  to  the  plain- 
tiff's right  to  recover  the  price  of  the  logs, 
and  that  the  trial  Judge  was  in  error  in 
rejecting  the  evidence  of  such  surveyor  on 
the  ground  that  he  was  not  proved  to  have 
been  a  duly  sworn  surveyor,  appointed  by  the 
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municipality  and  under  bonds.     Patterson  v. 
Larscn,  36  N.  B.  Reps.  4. 

Condition  as  to  Aooeptanoe  —  Post 
Letter  —  2'inie  Limit  —  Term  for  Delivery 
— Breach  of  Contract  —  Damages  —  Count- 
erclaim —  Right  of  Action,^ — ^The  plaintiff 
on  2nd  October,  1899^  wrote  offering  to  sup- 
ply the  defendants  with  37  car  loads  of  hay 
at  prices  mentioned  **  subject  to  acceptance 
within  5  days,  delivery  within  6  months." 
On  the  5th  October  the  defendants  replied : 
.  "  We  will  accept  your  offer  on  timothy  hay 
as  per  your  letter  to  us  of  the  2nd  instant. 
Please  ship  as  soon  as  possible  the  orders 
you  already  have  in  hand,  and  also  get  off 
the  7  cars  as  early  as  possible  .  .  .  We 
will  advise  you  further  as  to  shipment  of  the 
30  cars.  Should  we  not  be  able  to  take 
it  all  in  before  your  roads  break  up,  we  pre- 
sume you  will  have  no  objection  to  allowing 
balance  to  remain  over  until  the  farmers  can 
haul  it  in.  Do  the  best  you  can  to  get  some 
empty  cars  at  once,  as  we  must  have  three 
or  four  cars  by  next  freight."  This  letter 
was  registered,  and,  although  it  reached  the 
plaintiff^s  post  office  within  the  five  days,  was 
not  received  by  him  until  the  following  day. 
The  hay  was  not  delivered,  and,  before  the 
expiration  of  the  six  montns  named  for  de- 
livery, the  defendants,  in  defence  of  this  ac- 
tion (which  was  brought  in  respect  of  earlier 
transactions),  connterclaimed  for  damages  for 
breach  of  contract  in  the  non-delivery  of  the 
37  car  loads : — Held,  that  the  correspondence 
did  not  constitute  a  binding  contract,,  as  the 
parties  were  never  ad  idem  as  to  all  the 
terms  proposed.  2.  That,  as  the  six  months 
limited  for  making  delivery  had  not  expired, 
the  company  had  no  right  of  action  for  dam- 
ages, even  had  there  been  a  contract,  and 
that  the  filing  of  the  counterclaim  was  prema- 
ture. Oppenheimer  v.  Brackman  and  Ker 
Milling  Co,,  23  Occ.  N.  (52,  32  S.  C.  R.  WO. 

Cord'w<»od — Measurement  —  Tender  — 
Re-sale  —  Partnership  —  Dissolution  —  Ac- 
quiescence —  E^stoppel  —  Contract  —  Setting 
apart  wood.  Smith  v.  Gordon,  3  O.  W.  R. 
307. 

CorreapondeiLoe — Condition  as  to  Qual- 
ity —  Acceptance  —  Completed  Contract  — 
Breach,"]  —  The  plaintiffs  offered  to  buy  a 
quantity  of  fish  from  the  defendants,  at  a 
price  twenty-five  cents  per  quintal  above  the 
Halifax  price,  provided  the  fish  uiere  so 
cleaned,  or  prepared  for  market,  as  to  leave 
"little,  if  any,  blood  or  black  spot."  The 
defendants  answered,  guaranteeing  to  furnish 
the  quantity  of  fish  required,  at  the  price 
specified,  and  prepared  as  required  by  the 
plaintiffs,  "  with  one  exception,  that  it  is 
impossible  for  us  to  take  all  black  skin  from 
the  napes  of  fish."  The  plaintiffs,  in  reply, 
stated  that  the  condition  which  the  defend- 
ants wished  to  except  was  the  most  import- 
ant requisite,  that  it  was  done  in  the  case 
of  all  fish  caught  and  cured  in  Iceland,  and 
other  places  mentioned,  and  that,  for-  this 
one  reason,  fish  from  those  countries  sold 
at  a  fair  price,  when  fish  not  so  prepared 
could  not  be  sold  at  all.  Tlio  defendants 
failed  to  make  any  immediate  reply  to  this 
letter,  and  the  plaintiffs  wrote  again,  asking 
whether  the  defendants  had  decided  to  supply 
the  cargo  in  the  condition  the  plaintiffs  would 
like  to  have  it,  as  per  their  previous  letter. 
The  defendants  thereupon  wrote :  **  We  will 
furnish  any  quantity  of  fish  that  you  want. 


suitable  for  any  market,  at  the  price  you 
offered."  They  added :  "  I  will  do  my  best 
in  regard  to  removing  the  black  skin,  as  vou 
stated  in  j'our  previous  letter."  To  this 
letter  the  plaintiffs  replied,  stating  that  they 
would  take  a  cargo  of  2,500  quintals,  **  ac- 
cording to  previous  arrangement  as  to  qual- 
ity and  price."  The  defendants  failed  to 
deliver  the  fish,  as  required,  and  the  plaintiffs 
claimed  damages : — -Held,  that,  notwithstand- 
ing the  words  "  I  will  do  my  best,"  there 
was  a  complete  contract,  upon  which  the 
plaintiffs  were  entitled  to  recover.  Anglo- 
Netcfoundland  Fish  Co,  v.  Smith,  35  N.  S. 
Reps.  267. 

Connterolaim  —  Onus.  Rat  Portage 
Lumber  Co,  v.  Kendall,  1  O.  W.  R.  U)7, 
528. 

Deli^ersr  Abroad  —  Importation  Prohi- 
bited —  Customs  Laws  —  Knowledge  of  Ven- 
dor—  Ignorance  of  Purchaser.]  —  One  wfio 
sells,  promising  to  deliver  to  the  purchaser 
in  a  foreign  country,  goods  the  importing  of 
which  to  his  knowledge  is  prohibited  by  the 
laws  of  that  country,  is  obliged,  in  case  of 
confiscation  of  the  article  sold,  to  repay  the 
price  to  the  purchaser,  where  the  latter  was 
ignorant  at  the  time  of  the  sale  of  the  prohibi- 
tion. Quigley  v.  Desjardins,  Q.  R.  23  S.  C. 
434. 

Deli^err  Abroad  —  Importation  Prohi- 
bited —  Knowledge  of  Purchaser  —  Confis- 
cation by  Customs  Authorities.] — When  goods 
sold  are  deliverable  in  a  foreign  country, 
where  the  importation  of  that  kind  of  goods 
is  prohibited,  to  the  knowledge  of  the  pur- 
chaser, the  vendor,  who  assumes  all  risk  of 
confiscation  of  the  goods  until  delivery,  is 
not  responsible  to  the  purchaser  if,  after  de- 
livery and  acceptance  by  the  latter,  the  goods 
are  confiscated  by  the  customs  authorities. 
Couch  V.  Desjardins,  Q.  R.  24  S.  C.  543. 

Description — Measurement  —  Rejection 
— Evidence  —  Findings.  Mickle  v.  Collins, 
2  O.   W.  R.  1147. 

Foreign  Fomsi — Bill  of  Lading  —  Con- 
ditions.]— Words  or  conditions  stated  in  the 
margin  of  a  bill  of  lading,  which  appeared 
there  at  the  moment  of  acceptance,  form  part 
of  the  contract.  2.  The  stipulation  in  a  bill 
of  lading,  executed  in  a  foreign  country,  that 
"  all  disputes  regarding  this  bill  of  lading  are 
to  be  settled  according  to  the  law  of  the 
empire  of  Germany,  and  decided  before  the 
Hamburg  law  Courts,"  is  not  contrary  to 
public  order,  and  will  be  recognized  and  en- 
forced by  the  Courts  of  this  province.  3.  The 
condition  is  restrictive  in  form.  4.  WTiere  it 
is  expressly  stated  in  the  bill  of  lading  that 
"  in  accepting  this  bill  of  lading,  the  shipper, 
owner,  and  consignee  of  the  goods  agree  to 
be  bound  by  all  its  stipulations,  exceptions, 
and  conditions  as  fully  as  if  they  were  all 
signed  by  such  shipper,  owner,  or  consignee." 
the  consignee  of  the  goods  in  Montreal  is 
bound  by  such  condition.  Michalson  v.  Ham- 
burg American  Packet  Co.,  Q.  R.  25  S.  C. 
34,  6  Q.  P.  R.  165. 

Fnlfllmeat — Non-payment  of  Price — Ex- 
ercise of  vendor's  lien  —  Changing  character 
of  goods.     Ileaton  v.  Sauve,  5  O.  W.  R.  446. 

Goods  Skipped  Failing  to  Coniply 
witb    Order   Both   as    to    Quality   u&d 
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Qvaatity — Payment  of  draft  attached  to 
bill  of  lading  to  obtain  inspection — Accept- 
ance of  part  of  goods  shipped  —  Return  of 
pHtt  —  Kecovery  of  part  of  moneys  paid  on 
draft.     Arnold  v.  Peacock,  3  O.  W.  R.  273. 

Meaanrement — ^Tender  —  Insufficiency — 
Resale  —  Privity  —  Estoppel  —  Contract 
— Setting  apart  goods  —  Scale  of  costs. 
ISmith  V.  Gordon,  2  O.  W.  R.  IKK). 

Order  GiTen  to  A^ent  —  Protnise  to 
Buy.] — An  order  given  to  a  travelling  sales- 
man of  a  wholesale  house,  whose  power  as 
agent  to  accept  it  is  not  shewn,  is  at  least 
a  promise  to  buy  which  binds  him  who  gives 
it.     Tk^oret  v.  Morency,  Q.  R.  27  S.  C.  150. 

PATment  —  Security  —  Lien  —  Oral 
contract  —  Novation  —  Consideration  — - 
Property  passing.  Watts  v.  Hehadoerfer 
(A'o.  i)    (N.W.T.),  1  W.  L.  R.  105. 

PATmeint  —  Mistake  —  Recovery  back  — 
Counterclaim  —  Delay  —  Damages  —  EJvi- 
dence.  Scott  v.  Tasker,  (N.W.T.),  1  W.  L. 
R.  199. 

Place  of  Delivery — Receipt  of  Goods — 
**  Delivered  Price  " — Notice  —  Estoppel,] — 
The  plaintiffs,  while  expressly  stipulating 
against  any  obligation  to  deliver,  offered  to 
sell  to  the  defendants  20  cars  of  Pittsburg 
slack  at  |1.25  at  mine,  which  they  would  ship, 
all  rail  if  the  defendants,  wished,  and  if  the 
plaintiffs  would  procure  the  necessary  cars. 
U'he  defendants  telegraphed,  giving  order  at 
the  price  named,  "F.O.B.  mine,"  adding 
"Route  it  G.  T.  R.  London."  On  the  same 
day  the  plaintiffs  wrote  accepting  the  order, 
and  stating  that  they  would  ship  as  soon 
as  railway  equipment  could  be  furnished, 
that  an  all  rail  rate  of  $2.10  to  London 
had  been  quoted  them,  and  they  would  ask 
the  carriers  to  put  same  through  at  once. 
Subsequently  and  before  any  shipment  had 
been  made,  it  was  arranged  between  the  plain- 
tiffs and  defendants  that  No.  8  Pittsburg 
slack  should  be  substituted  for  Pittsburg  slack, 
and  at  the  same  "  delivered  price."  Invoices 
sent  with  the  coal  shewed  the  mine  price  at 
$1.65,  but,  notwithstanding,  the  defendants 
accepted  the  coal,  and  made  no  protest  until 
making  their  first  payment: — ^Held,  that  the 
place  of  delivery  was  to  be  at  London  at  the 
price  of  $3.35;  and,  even  if  the  defendants 
could  claim  to  have  been  misled  by  the  cor- 
respondence, they  were  estopped  by  dealing 
with  the  coal  when  the  invoices  were  received 
from  shewing  the  contrary.  Burton,  Beidler, 
and  Phillips  Co,  v.  London  Street  R,  W.  Co,, 
24  Occ.  N.  337,  7  O.  L.  R.  717,  3  O.  W. 
R.  666. 

Sale  ^  Oommeroiale  **  —  Goods  of  An- 
other —  Recovery,] — ^The  sale  by  a  trader 
of  the  whole  assets  of  his  business,  is  a 
sale  **  commerciale."  The  owner  of  an  arti- 
cle sold  as  part  of  such  assets  cannot  recover 
it  from  a  purchaser  in  good  faith,  the  sale 
of  the  goods  of  another  being,  as  a  sale 
"commerciale,"  valid.  National  Cash  Re- 
gister Co.  V.  Demetre,  Q.  R.  14  K.  B.  68. 

Statute  of  Frauds — In<ihility  of  Vendor 
to  Deliver  Goods  —  Breach  of  Contract  — 
Sale  of  Business  as  a  going  Concern,] — ^The 
plaintiffs  were  executors  of  one  John  Mo- 
Calla,  who  had  carried  on  a  general  grocery 
and    hardware    business    in    St.    Catharines. 


They  caused  an  advertisement  to  be  published 
asking  for  tenders  for  the  purchase  en  bloc 
of  the  grocery  and  hardware  stock,  goodwill, 
fixtures,  etc.,  of  the  business.  The  advertise- 
ment stated,  inter  alia,  that  intending  pur- 
chasers were  to  tender  at  a  rate  of  so  much 
in  the  dollar  for  the  stock  and  fixtures,  and 
a  specified  sum  for  the  goodwill;  that  the 
business  had  been  continued  from  McCalla's 
death  by  the  executors,  and  was  a  going  con- 
<^m;  that  the  stock  sheets  mi^^ht  be  seeii 
on  application  to  the  executors  solicitor; 
and  that  further  particulars  and  conditions 
of  sale  might  also  be  seen  there.  Defend- 
ant came  into  the  office  of  the  solicitor  on 
two  occasions  and  looked  over  the  stock 
sheets:  that  on  22nd  September,  1902,  the 
day  Before  the  tenders  were  to  be  opened,  de- 
fendant met  him  in  the  street  in  the  evening 
and  said  he  thought  he  would  make  a  tender 
on  the  stock.  Defendant  asked  the  solicitor 
to  write  it  out  for  him  and  gave  him  the 
figures,  75  cents  for  the  grocery  stock  and 
50  cents  for  the  hardware  stock;  nothing 
for  the  goodwill.  Solicitor  then  wrote  the 
following  offer :  "  To  the  Trusts  and  Guaran- 
tee Co.  (Ltd.),  Toronto.  "Dear  Sirs, — I 
offer  75  cents  on  the  dollar  for  the  grocery 
stock  and  50  cents  on  the  dollar  for  the  hard- 
ware, but  nothing  for  the  goodwill.  "Yours, 
"  John  Ross,  per  A.  W.  Marquis."  This  offer 
was  accepted-  by  the  plaintiffs,  and  notice 
thereof  in  writing  given  by  the  solicitor  to 
the  defendant  containing  a  request  to  call 
and  execute  the  agreement  in  accordance  with 
conditions  of  sale,  and  to  make  his  deposit. 
The  defendant  by  letter  repudiated  any  lia- 
bility on  the  contract.  The  conditions  of  sate 
were  never  produced  nor  proved.  There  had 
been  a  large  quantity  of  staple  goods  sold 
prior  to  time  for  completion  of  the  contract : 
— Held,  that  there  was  no  valid  contract  un- 
der the  Statute  of  Frauds;  and  further,  thai, 
by  the  depletion  of  the  stock,  the  plaintiffs 
were  not  in  a  position  to  carry  out  the  alleged 
contract.  Trusts  and  Guarantee  Co.  v.  Ross, 
5  O.  W.  R.  558,  9  O.  L.  R,  715. 

Unafloertained  Future  Goods  —  Appro- 
priation to  Contract  —  Property  Passing.]- — 
Held,  that,  under  the  circumstances  of  this 
case,  there  was  a  sale  by  desicription  of  un- 
ascertained future  goods,  viz.,  wood  to  be 
cut,  drawn,  and  delivered,  and  714  cords  of 
the  wood  were  delivered  at  the  place  at  which 
by  the  contract  they  were  to  be  delivered, 
and  in  the  state  in  which  by  a  subsequent 
agreement  they  were  to  be  delivered,  and 
the  plaintiff,  by  measuring,  estimating,  mark- 
ing and  stamping  them  with  his  own  stamp, 
assented  to  the  delivery  of  them  in  the  state 
in  which  they  were  delivered,  and  uncon- 
ditionally appropriated  these  714  cords  to  the 
contract,  and  the  property  therein  thereupon 
passed  to  the  plaintiff,  as  was  the  intention 
of  the  parties;  and  the  provisions  of  the  sub- 
sequent agreement  did  not  prevent  the  proper- 
ty passing;  and  the  plaintiff  must  bear  the 
loss  of  part  of  the  wood  which  was  destroyed 
by  fire.  Wilson  v.  Shaver,  21  Occ.  N.  141, 
1  O.  L.  R.  107. 

Vendor's  Risk — Insurance  Clause  —  /*>- 
ierpretation  —  Perishable  Goods.] — Under 
the  "cost,  freight*  and  insurance"  clause  in 
a  contract  of  sale,  the  vendor  is  obliged  to 
keep  the  goods  fully  insured  against  all  loss, 
damage,  or  deterioration  to  whidi  they  may 
be  exposed,  until  delivery;  and,  consequ^itly, 
in  the  case  of  perishable  goods,  such  clause 
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in  not  complied  with  by  an  insurance  war- 
ranted free  from  particular  average,  or  part 
loss,  and  which  covered  only  a  portion  of 
the  risk  from  ordinary  perils  of  the  sea. 
Canada  Hardware  Co.  v.  Hureti-Hartmann 
Co.,  Q.  R.  24  S.  a  430. 

WritijiS  —  What  Amounts  to — Evidence 
— Commencement  of  Proof,] — It  is  not  essen- 
tial that  the  writing  required  by  clause  4  of 
art.  1235,  C.  C,  set  forth  the  contract  of 
sale  in  all  its  details;  it  is  sufficient  if  it 
set  forth  the  essential  terms  of  the  contract, 
or  refers  to  another  writing  which  does  con- 
tain them.  The  writing  may  be  supplement- 
ed by  the  admission  of  the  party,  but  such 
admission  ought  to  include  all  the  conditions 
contained  in  the  writing,  and  ought  to  be 
complete  in  itself;  furthermore  art.  1235, 
forming,  as  it  does,  an  exception  to  art.  1233, 
such  admission  cannot  be  olSered  as  the 
commencement  of  proof  by  writing.  A  writ- 
ing, signed  by  the  party  sued,  which  confirms 
the  requirements  of  art.  1235,  C.  C,  but 
which  such  party  contends  is  not  binding, 
would,  nevertheless,  be  sufficient  to  form  a 
basis  for  the  admission  of  oral  testimony  of 
the  contract  of  sale.  Molleur  v.  MitoheU. 
Q.  R.   14  K.   B.  74. 


V.  Deliveby. 

Cliaiif^e  of  Possession  —  Animals  — 
Visible  and  public  change — Conversion — Dis- 
pute as  to  ownership — Costs — Scale  of — Set- 
off. McNickol  v.  Brucks  (N.W.T.),  1  W. 
L.  R.  478. 

Damages  for  Non-delivery — Contract 
— Correspondence  —  Executors  of  vendor — 
Corroboration.  Upton  v.  Eligh,  2  O.  W.  R. 
629. 

Damages  for  Non-delivery — Measure 
— Claim  and  counterclaim  —  Payment  into 
Court  —  Costs.  Delhi  Fruit  and  Vegetable 
Canning  Co,  v.  Poole,  2  O.  W.  R.  413. 

Denial  of  Delivery  —  Novation  — 
Evidence  of  Inferior  Qualitff — Admissibility 
— Amendment,] — Where,  in  an  action  for  the 
price  of  piles  of  red  pine,  sold  and  delivered 
to  the  defendant,  the  plea,  in  addition  to  a 
general  denial  of  delivery,  was  to  the  effect 
that  the  plaintiff  had  accepted  other  persons 
as  his  debtors  instead  of  the  defendant,  there- 
by creating  novation,  evidence  of  the  inferior 
quality  of  the  goods  supplied  is  irrelevant  to 
the  issue,  and  inadmissible.  2.  Amendment 
of  the  plea  at  the  trial,  in  order  to  allege 
that  the  goods  supplied  were  not  in  conform- 
ity to  the  contract,  ought  not  to  be  allowed, 
more  particularly  where  the  evidence  did  not 
shew  objection  or  refusal  to  accept  on  this 
ground  at  the  time  of  delivery.  VeiUeuw  v. 
Atlantic  and  Lake  Superior  R,  W,  Co.,  Q. 
R.  23  S.  C.  217. 

Denial  of  Sale  and  Delivery — Burden 
of  Proof — Corroboration  —  Appeal  —  Re- 
versal of  Judgment.] — In  an  action  for  the 
price  of  goods  sold  and  delivered,  judgment 
was  given  in  favour  of  the  defendants  at  the 
trial,  on  the  ground  that  the  denial  of  the 
sale  and  deliveiy  threw  the  burden  of  proof 
upon  the  plaintiffs,  and  that  they  had  failed 
to  satisfy  this  burden,  there  being  a  conflict 
of  evidence  between  the  plaintiffs'  traveller, 


E.,  and  the  defendant  M.  It  appearing  from 
the  evidence  that  the  ground  upon  which  the 
case  was  determined  at  the  trial  was  wrong, 
the  evidence  of  E.  being  corroborated  in  a 
number  of  particulars,  and  there  ^  being  a 
preponderance  in  favour  of  the  plaintiffs: — 
Held,  that  the  appeal  should  be  allowed  and 
judgment  entered  for  the  plaintiffs  for  the 
amount  of  their  claim,  with  costs  of  action 
and  appeal.  Fraser  v.  McCurdy,  35  N.  S. 
Reps.  467. 


Failure  of  Seller  to  Deliver 

Action  by  Purchaser  —  Damages  —  Propor- 
tionate yaltte,] — A  purchaser  who  is  not  put 
in  possession  of  a  part  of  the  goods  sold  to 
him  en  bloc,  can  claim  from  the  vendor 
only  the  value  of  the  part  which  he  has  not 
received  in  proportion  to  the  total  price,  and 
the  damages  mentioned  in  art.  1518,  C.  C. ; 
all  other  damages  will  be  refused  upon  defence 
in  law.  Muscat  v.  Montreal  Hardware  Manu- 
facturing Co.,  5  Q.  P.  R.  197. 

Non-delivery  of  Quantity  Contraoted 

for — Measure  of  Damages  —  Measurements 
—  Specifications  —  Interest  —  Mise  en  De- 
meure,] — ^An  insolvent  had  agreed  to  deliver 
to  v.,  a  creditor,  upon  a  certi^in  dock,  a 
quantity  of  wood  at  so  much  per  foot,  the 
expenses  of  measurement  to  be  paid  by  the 
insolvent,  who  was  to  furnish  specifications 
to  v.,  the  measurement  to  be  made  by  the 
measurers  of  the  Quebec  harbour  commis- 
sion:— Held,  that  the  delivery  was  not  com- 
plete until  the  measurement  had  been  made 
and  the  specifications  furnished  to  V. ;  also 
that  it  was  incumbent  on  the  insolvent  or  on 
the  curator  representing  him  to  prove  his 
allegation  that  V.  had  received  a  larger  quan- 
ity  of  wood  than  the  specifications  shewed  or 
than  V.  admitted,  and  the  proof  of  that  must 
be  clear  and  certain.  2.  In  a  commercial 
matter  interest  upon  money  does  not  run 
unless  it  be  alleged  and  shewn  that  it  is 
allowed  by  commercial  usage.  3.  In  a  com- 
mercial matter  mise  en  demeure  arises  by 
lapse  of  time  alone.  4.  By  the  default  of 
the  insolvent  to  deliver  to  V.  the  quantity 
of  wood  which  he  had  contracted  to  deliver 
to  him,  V.  had  the  right  as  damages  to  the 
difference  between  the  price  upon  which  he 
had  agreed  with  V.  and  the  price  at  which 
he  had  sold  or  could  re-sell  the  wood.  5. 
In  a  commercial  matter  it  is  necessary  to 
be  faithful  and  to  fulfil  exactly  a  contract 
within  the  time  agreed,  for  a  disturbance  may 
quickly  be  caused  in  the  affairs  of  a  trader 
by  reason  of  one  with  whom  he  has  contract- 
ed not  punctually  fulfilling  his  obligations. 
In  re  Moisan,  Q.  R.  22  S.  C.  423. 

Payment  for  —  Covenant  —  Action  on 
— Counterclaim  for  Non-delivery  of  Part — 
Nominal  damages.  Delahey  v.  Reid,  1  O. 
W.  R.  522. 

Refusal  of  Vendor  to  Deliver  nntil 
Payment — Breach  of  Contract  —  Damages 
— Reference.  Phelps  v.  McLachlin,  1  O.  W. 
R.  806. 


VI.  False  Repbesentations. 

Manuf aetnred  Artiele  —  Damages  — 
Deception.] — ^The  defendants,  stove  manufac- 
turers, having  in  their  possession  a  second- 
hand stove  of  the  plaint  iff*8  manufacture,  re- 
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paired  and  refitted  it.  One  of  the  defen- 
dants* employees,  obeying  the  instructions  of 
one  of  the  firm,  put  on  the  stove  a  plate  bear- 
ing their  own  name,  and  it  was  sold  with  thii» 
plate  on  it,  but  the  purchaser  was  informed 
that  the  stove  had  been  manufactured  by  the 
plaintiff.  The '  stove  was  eoon  afterwards 
returned  by  the  purchaser  to  the  defendants, 
and  another  taken  in  its  place :  —  Held, 
(affirming  the  judgment  in  Q.  R.  10  8.  C 
18U),  that  there  having  been  no  misrepresen- 
tation or  intention  to  deceive,  and  no  damages 
proved,  and  the  purchaser  having  been  inform- 
ed that  the  stove  was  of  the  plaintiff's  manu- 
facture, the  plaintiff  had  no  right  to  recover 
damages.  Chapivau  v.  Laportv,  Q.  U.  18 
S.  C.  14. 

ManufAotured  Article  —  Injunction — 
Trade- Mark  J  —  An  action  for  damages  lies 
against  a  person  who  passes  off  goods  manu- 
factured by  him  as  the  manufacture  of  an- 
other, and  a  writ  of  injunction  may  be 
granted  to  restrain  the  sale  of  such  goods 
under  false  representations,  although  the 
plaintiff  has  not  registered  any  trade-mark 
for  the  goods  manufactured  by  him.  Vive 
Camera  Co.  v.  Uogg,  Q.  R.  18  S.  C.  1. 


VII.  I*BOPEBTy  Passing. 

ABoertainment  of  Quantity — Culling 
— Destruction  before  Delivery — Fropvrty  not 
Passing.] — ^The  plaintiff  8old  to  the  defen- 
dant all  the  apples  of  first  and  second  quality 
on  the  trees  in  the  plaintiff's  orchard  at  a 
rate  per  barrel,  the  plaintiff  to  pick  the  ap- 
ples and  place  them  in  piles,  the  defendant 
to  supply  barrels  and  pack  the  apples,  and 
the  plaintiff  to  take  the  apples  when  in  bar- 
rels to  the  railway  station.  There  was  no 
n.^reement  as  to  the  time  and  mode  of  culling 
and  packing  or  the  time  for  payment.  The 
plaintiff  picked  the  apples  and  placed  them  in 
piles  and  told  the  defendant  that  they  were 
ready  for  packing.  Tlie  defendant  was  not 
at  the  time  able  to  obtain  barrels.  About 
three  weeks  later,  however,  he  took  delivery 
of  twelve  barrels  of  apples.  Two  weela  after 
this  a  severe  frost  occurred  and  the  rest  of 
the  apples  were  destroyed,  neither  the  plain- 
tiff nor  the  defendant  having  taken  any  steps 
to  protect  them : — Held,  that  the  inference 
from  the  circumstances  was  that  the  culling 
was  to  be  done  by  the  defendant  with  the 
phiintiff's  concurrence ;  that  until  the  culling 
took  place  there  could  be  no  ascertainment 
of  the  apples  intended  to  be  sold;  that  the 
property  had  therefore  not  passed  ;  and  thai 
the  loss  must  fall  on  the  plaintiff:  Lee 
v.  Culp.  24  Occ.  N.  316,  8  O.  L.  U.  210,  4 
O.  W.  R.  41. 

Bill  of  Lading  in  Name  of  Vendor — 

Transmission  to  Purchaser  Unindorsed  — 
Pledge  hy  Purchaser — Right  to  Rescind  • — 
Right  of  Vendor  to  Recover  from  Third  Party 
— Ranks.] — When  the  vendor  of  goods,  to 
secure  payment,  has  consigned  them  to  him- 
self at  the  ports  of  shipment,  and  taken  from 
the  carriers  bills  of  lading  in  his  own  name, 
and  afterwards  sent  these  to  the  purchaser, 
without  Indorsing  them  and  without  com- 
pleting the  delivery  of  the  goods,  he  alone 
has  power  to  dispose  of  these  bills  of  lading, 
and  the  purchaser  cannot  lawfully  assign 
them  to  a  bank  to  secure  advances,  nor  pledge 


or  otherwise  give  title  to  them.  The  vendor 
not  having  made  delivery  of  the  goods,  since 
the  bills  of  lading  were  made  out  to  his 
order  and  were  not  indorsed,  arts.  1543,  1998, 
and  1999,  C.C,  do  not  apply;  but,  by  virtue 
of  the  provisions  of  art.  1065,  the  vendor, 
who  had  preserved  his  possession  of  and  pro- 
perty in  the  goods,  could  avoid  the  sale,  the 
purchaser  having  been  guilty  of  failure  to 
carry  out  his  obligation  to  pay  for  them ;  and 
the  bank  which  had  made  advances  to  the 
purchaser  as  aforesaid,  was  bound  to  account 
to  the  vendor  for  the  bills  of  lading  which 
had  been  received  from  the  purchaser  and 
the  goods  which  they  represented,  and  in  de- 
fault, for  the  value  of  such  goods.  Judgment 
in  Q.  R.  25  S.  C.  430  varied.  Ontano  Bank 
V.  (Josselin,  Q.  R.  14  K.  B.  1. 

Breach  of  Warranty — Counterclaim  — 
Pleading.  Marks  v.  Waterous  Engine  Works 
Co.,  1  O.  W.  R.  148. 

Condition  —  Waiver  —  Detinue  —  De- 
mand and  Refusal.] — The  plaintiff  sold  to 
the  defendant  his  one-half  interest  in  a  heitei 
named  Irene,  registered  as  a  thoroughbred, 
the  defendant  already  being  owner  of  the 
other  half.  The  defendant  subsequently 
charged  the  plaintiff  w^ith  having  \vroQgfully 
secured  the  registration  of  the  heifer  as  a 
thoroughbred  when,  as  he  alleged,  she  was 
not.  The  charge  was  laid  before  the  Execu- 
tive Committee  of  the  Dominion  Short  Uom 
Breeders'  Association  at  Toronto.  The  par- 
ties then  entered  into  a  written  agreement 
which  provided :  ( 1 )  that  the  heifer  should 
be  resold  to  the  plaintiff  at  a  certain  price; 

(2)  that  on  payment  of  the  price  the  heifer 
was  to  become  the  property  of  the  plaintiff; 

(3)  that  the  defendant  should  withdraw  the 
charge  above  referred  to,  and  upon  all  pro- 
ceedings in  respect  to  it  being  dropped  by  the 
as.sociation  the  **  foregoing  part  **  of  the  agree- 
ment was  to  be  carried  out.  The  defendant 
did  not  withdraw  the  charge,  nor  were  the 
proceedings  dropped.  The  plaintiff  twice 
tendered  the  purchase  price  of  the  heifer  to  the 
defendant,  which  was  refused.  He  then,  with- 
out making  a  formal  demand  for  the  heifer 
sued  the  defendant  in  detinue: — Held,  that, 
as  the  condition  contained  in  the  third  clause 
of  the  agreement  was  inserted  for  the  plaintiff's 
benefit,  he  could  waive  it :  that  he  had  waived 
it,  by  preferring  payment;  that  on  refusal 
to  accept  the  price  the  defendant  became  ipso 
facto  the  wrongful  detainer  of  the  heifer  i 
that  a  demand  and  refusal  was  therefore 
not  essential  to  the  plaintiff's  right  of  ac- 
tion :  and  that  the  plaintiff  was*  therefore, 
entitled  to  succeed.  Wright  v.  Shattuck^ 
4  Terr.  L.  R.  455,  5  Terr.  L,  R.  264. 


Destruction  on  Vendor's 

Liability    —    Damages.     Taylor   v.    McClive^ 
4  O.  W.  R.  252. 

Entire   Contract — Property   not  passing 
— Action  for  price — Deduction  for  defects  — 
Damages.        Crompton    and    Knowleg    Loom 
,    Works  v.  Hoffman,  1  O.  W.  R.  717. 

Fntnre  Delivery  —  Destruction  "before 
Measurement.]  —  Whether  the  property  in 
goods  contracted  to  be  sold  has  or  has  not 
passed  to  the  purchaser,  depends  in  each  case 
upon  the  intention  of  the  parties,  and  the  pro- 
I)erty  may  pass  even  though  the  goods  have 
not  been  measured  and  the  price  has  not 
been  ascertained.  The  property  in  the  cord- 
wood   in   question   in   this  case  was  held  to 
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have  passed  to  the  purchaser  before  measure- 
ment, although  owing  to  the  destruction  of 
the  wood  by  fire  the  price  could  not  be  as- 
certained with  precision.  Judgment  of  a 
Divisional  Court,  1  O.  L.  R.  107,  21  Occ. 
N.  141,  affirmed.  WiUon  v.  Shaver.  22  Occ. 
N.  11,  3  O.  L.  R.  110. 

Goods  to  be  BCanufAotured — Breach 
— Construction — "  If  it  is  satisfactory  "  — 
Damages  —  Property  passing  —  Destruction 
by  fire — Appropriation  of  goods  to  contract. 
Deiaplante  v.  Tennant,  4  O.  W.  R.  76. 

Ifoaa  of  Goodii — Default  of  vendee  — 
Specific  goods  —  Unconditional  contract  — 
Postponement  of  delivery  and  payment.  Craig 
v.  Beardfnore,  2  O.  W.  R.  985. 

Flaoe  of  Iiuipeotioii  —  Acceptance  of 
Pflrt — Rejection  of  Residue,] — Contract  for 
sale  of  butter  then  manufactured  and  also 
for  all  butter  to  be  manufactured  during  the 
season ;  quality  to  be  **  fine ;"  delivery  to  De 
f.  o.  b.  car^  Birtle,  Purchaser  carried  on 
business  in  Winnipeg.  No  inspection  took 
place  at  time  of  contract.  Vendor  shipped 
car  load  at  purchaser's  request  to  Winnipeg. 
Purchaser  refused  to  accept  because  of  defect 
in  quality.  Vendor  reesold  and  smed  for 
difference  between  contract  price  and  amount 
realized: — Held,  that  the  agreement  as  to 
quality  was  a  condition  of  the  contract;  that 
the  property  in  the  butter  had  not  passed ; 
that  the  place  for  inspection  was  Winnipeg ; 
that  the  purchaser's  duty  to  accept  depended 
upon  the  quality  of  the  butter;  that  the  fact 
that  the  purchaser  had  accepted  other  car 
loads  of."  fine"  butter  did  not  bind  him  to 
accept  one  that  was  not.  ( Dyment  v.  Thomp- 
son, 9  O.  R.  566,  12  A.  R.  658.  13  S.  C. 
R.  303,  commented  on ; )  that  the  onus  was 
on  the  vendor  to  prove  the  quality  of  the 
butter :  that  such  evidence  could  not  be  given 
in  rebuttal.  Lewis  v.  Barr^,  22  Occ.  N.  ,336, 
14  Man.  L.  R.  32. 

Spooifio  Goods  —  Deliverable  State  — 
Property  Passing — Destruction  before  Pay- 
ment or  Delivery,] — Unless  a  contrary  inten- 
tion appears,  w^here  there  is  an  unconditional 
contract  for  the  sale  of  specific  goods,  in  a 
deliverable  state,  the  property  in  the  goods 
passes  to  the  buyer  at  the  time  the  contract 
is  made;  and  it  is  immaterial  whether  the 
lime  of  payment  or  the  time  of  delivery  or 
both  be  po8tix)ned.  The  plaintiffs  agreed  to 
sell  to  the  defendants  a  quantity  of  tan  bark 
which  lay  in  piles  in  the  woods  at  a  distance 
of  14  miles  from  the  railway  siding  at  which 
it  was  to  be  delivered.  The  price  agreed  up- 
on was  to  cover  the  plaintiff's  trouble  and 
expenses  of  carrying  the  bark  to  the  siding 
and  placing  it  on  the  cars  there.  At  the 
time  the  contract  was  mad^  the  bark  was 
ready  for  immediate  delivery  so  far  as  its 
condition  was  concerned ;  nothing  remained 
to  be  done  by  the  plaintiffs  to  entitle  them- 
selves to  the  price  but  the  hauling  and  ship- 
ping. The  bark  was  destroyed  by  fire  where 
it  lay  in  the  woods,  payment  not  having  been 
made  by  the  defendants  for  it: — Held,  that 
the  property  had  nevertheless  passed  to  the 
defendants,  and  they  were  liable  for  the  price. 
Judgment  of  Meredith,  J..  2  O.  W.  R.  985, 
affirmed.  Craig  v.  Beardmore,  24  Occ.  N. 
308,  7  O.  L.  R.  674,  3  O.  W.  R.  547. 

Uiiiafloertained  Goods  —  Contract  — 
Appropriation — Passing  of  property — Accept- 


ance and  part  payment.     Southanipion  LutiP- 
ber  Co,  v.  Austin,  1  O.  W.  R.  548. 


VIII.  Rescission. 

Aotion  —  Time — Defect  in  Goods — Vice 
Redhibitoire.] — An  action  to  set  aside  a  con- 
tract for  the  sale  of  goods,  begun  16  days 
after  the  sale,  where  the  parties  lived  20 
miles  from  each  other,  and  the  purchaser 
has,  two  days  after  the  sale,  asked  to  have  it 
rescinded,  and  has  not  ceased  since  to  nego- 
tiate with  the  vendor  to  obtain  rescission  by 
consent,  is  begun  within  a  reasonable  time. 
2.  A  certain  lameness  or  halting  which  was 
shewn  when  the  horse,  the  subject  of  the  sale, 
was  at  rest  for  a  time,  and  which  did  not 
appear  when  the  trial  was  made  by  the  pur- 
chaser at  the  time  of  the  sale,  is  a  defect 
which  affords  ground  for  setting  aside  the 
sale:  art.  1522,  C.  C.  Balcer  v.  Provancher^ 
Q.   R.   24  S.  C.   137. 

Breacli — Damages.  Fisher  v.  Carter^  4  O. 
W.   R.  319. 

ContrAot — Refusal  to  Perform  —  Reme- 
dies.]— A  refusal  by  the  promisor  to  perform 
the  contract  unless  the  promisee  will  do  some- 
thing which  he  is  not  bound  to  do,  may  be 
treated  as  an  absolute  refusal  to  perform  it, 
and  the  promisee  may  at  once  rescind  the  con- 
tract and  sue  for  damages.  Freeth  v.  Burr, 
L.  R.  9  C.  P.  208.   Withers  v.  Reynolds,  *J. 

B.  &  Ad.  882,  and  Mersey  Steel  and  Iron 
Co.  V.  Nay  lor,  9  App.  Cas.  434,  followed. 
When  the  promisee  has  thus  rescinded  a  con- 
tract of  sale  of  ascertained  goods,  and  after- 
wards put  it  out  of  his  power  to  perform  it 
by  otherwise  disposing  of  some  of  the  goods, 
subsequent  negotiations  on  his  part  to  induce 
the  promisor  to  take  other  similar  goods  on 
the  same  terms,  or  offers  to  settle  the  dispute 
for  the  sake  of  avoiding  litigation,  will  not 
necessarily  be  considered  as  doing  away  w^ith 
the  effect  of  the  previous  rescission.  J/c- 
Cowan  v.  McKay,  22  Occ.  N.  100,  13  Man.  L. 
R.  590. 

Default  of  'Pmjment — Stipulation  for 
Right — Time  for  Exercise — Extension — Insol- 
vency— Demand  for  Assignment,] — A  demand 
for  an  assignment  and  the  filing  of  a  claim, 
being  only  a  demand  for  payment,  do  not  de- 
prive the  creditor  of  his  right  to  rescind  a 
sale  of  goods  for  default  of  payment  of  the 
price.  2.  In  the  case  of  a  sale  of  movables, 
this  right  of  rescission  may,  in  case  of  insol- 
vency, be  exercised  after  30  days,  when  delay 
has  been  allowed  for  payment  of  the  price, 
and  the  right  of  rescission  has  been  formally 
stipulated  for.     In  re  Girouard,  Q.  R.  24  S. 

C.  3JK>. 

Defect — Diligence,] — ^^^le^e  communica- 
tion between  buyer  and  seller  may  be  had 
easily  and  promptly,  and,  in  the  case  of  the 
sale  of  a  horse,  the  defect  complained  of  is 
one  which  would  have  been  quickfy  discovered 
if  a  proper  trial  of  the  animal  had  been 
made  promptly,  but  the  buyer  did  not  make 
any  complaint  until  sixteen  days  after  the 
sale,  and  even  then  did  not  tender  the  animal 
back,  but  allowed  eight  days  more  to  elapse 
before  bringing  suit,  the  action  for  resili- 
ation  of  the  sale  was  not  instituted  with  rea- 
sonable diligence.  Brown  v.  Wiseman,  Q.  R. 
20  S.  C.  304. 
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Erldenoe — Condoct.     Vipond  v.  OriMn,  2 
O.  W.  R.  532. 


Sale  by  Sample — Reasonable  Diligence — 
Aci'eptance — Pledging — Tender.  ]  — Where  the 
boyer  of  groods  (in  this  case,  eggs)  by  sample, 
after  he  had  knowledge  of  the  alleged  inferior 
quality  of  the  goods,  instead  of  tendering  them 
back  immediately,  completed  a  sale  of  part 
of  them  at  a  reduced  price,  a  week  later  sold 
another  lot,  and  afterwards  obtained  permis- 
sion from  the  holder  of  the  warehouse  receipt 
to  take  a  further  lot  out  of  warehouse:-^ 
Held,  that  he  had  not  shewn  *"  reasonable 
diligence  "  within  the  meaning  of  art.  1530  of 
the  Civil  Code,  and  was  not  entitled  to  re- 
siliate  the  contract.  2.  Tliere  may  be  a  re- 
ceipt of  goods  without  an  acceptance,  but  the 
buyer,  in  order  to  be  entitled  to  bring  a  red- 
hibitory action,  must  not,  by  his  acts,  have 
adopted  the  contract.  Pledging  the  goods  is 
an  adoption.  3.  A  tender  back  of  the  goods 
to  the  vendor  is  ineffective  where,  at  the  time 
it  is  made,  the  goods  are  really  out  of  the 
control  of  the  buyer,  and  in  the  possession  of 
a  party  who  has  made  advances  thereon. 
Loynachan  v.  Armour,  Q.  B.  25  S.  C.  158. 


Sample  Sale — Knowledge  by  vendor  of 
destination — Sale  of  Goods  Act — Variation  of 
contract — Buyer's  risk — Goods  not  up  to 
sample.  Milh  v.  Manitoba  Commission  Co. 
(Man.),  2  W.  L.  R.  30. 

SpeoUle  Artlole — Vendor  supplying  an- 
other article — Purchaser  accepting  after  in- 
spection— Vendor's  fraud — Return  of  money 
paid.     Wallace  v.  OarreU,  3  O.  W.  R.  640. 

Terms — Re-sale  by  vendor — ^Repudiation — 
Evidence — Amendment.  Brown  v.  Dulmaae, 
4  O.  W.  R.  91. 


IX.  Statute  of  Fbaxtds. 

Aotual  Delivery — Samples  —  Conduct — 
Carriers — Interpleader.  Re  Cleghom  and  As- 
scUn.  2  O.  W.  R.  28. 

Actual  Receipt.] — Action  for  the  price 
of  forty  head  of  horses  "sold  and  delivered 
to  the  defendant  at  $23  a  head."  There  was 
no  agreement  in  writing  nor  part  payment  to 
bind  the  bargain.  By  s.  6  (3)  of  the  Sales  of 
Goods  Ordinance,  in  order  to  establish  a  bind- 
ing contract,  the  plaintiff  had  to  prove  an  ac- 
ceptance and  an  actual  receipt  by  the  defend- 
ant of  at  least  a  part  of  the  goods.  The 
plaintiff  said  he  was  to  keep  the  horses  until 
paid  for,  but  he  had  no  direct  agreement  not 
to  give  them  till  paid  for.  The  horses  which 
the  defendant  orally  agreed  to  buy  were  kept 
on  the  plaintiff's  ranche  separate  from  the 
rest  of  the  plaintifTs  herd: — Held,  that,  even 
if  there  was  an  acceptance,  there  was  no  ac- 
tual receipt  by  the  defendant;  and  the  action 
failed.  Livingstone  v.  Colpitis,  21  Occ.  N. 
102. 

Correaponcleiice — Completed  contract — 
Terms — Payment  and  inspection — Oral  assent 
— Breach  of  contract — Non-delivery  of  goods 
— Damages.     Upton  v.  Eligh,  3  O.  W.  R.  219. 

Letters — Oral  evidence  to  identify  subject 
matter  of  contract.  Frank  v.  Oates.  3  O.  ^^. 
7(», 


—  Signature  —  Conflicting 
evidence.  Nasmith  Co.  v.  Alexander  Brown 
AiiUing  and  Elevator  Co.,  4  O.  W.  R.  451. 


Memoraadum  in  TXTHtiiic — Omission  of 
Term  —  Oral    Evidence    Connecting    Docu- 
ments.]— The   plaintiff*s   agent  took  an  oral 
order  for  goods  from  the  defendant,  one  of 
the  terms  of  payment  being  that  he  should,  in 
a  certain  event,  have  six  months'  credit.    The 
plaintiff's  agent  signed  a  memorandum  con- 
taining all  but  this  term  of  the  contract.    The 
defendant  subsequently   w^rote  cancelling  the 
order.     This   led    to   further   correspondence. 
In   none    of   the   letters   was   any   reference 
made  to  the  term  allowing  six  months'  credit. 
The  Sale  of  Goods  Ordinance,  No.  10,  1896, 
s.  4  (now  C.  O.  18d8  c.  39.  s.  6),   (substan- 
tially a  re-enactment  of  s.  17  of  the  Statute 
of  Frauds),  was  pleaded: — Held,  that  it  was 
open   to  the  defendant  to  prove,  as  he  had, 
that  the  term  as  to  six  months'  credit  was 
part  of  the  contract,  and,  as  it  did  not  appear 
in  any  of  the  documents  submitted  to  consti- 
tute the  note  or  memorandum  in  writing,  the 
plaintiff  was  not  entitled  to  recover.    2.  That 
as  the  statement  of  claim  alleged  the  term  as 
to  six  months'  credit  to  be  part  of  the  con- 
tract sued  on,  it  was  unnecessary  for  the  de- 
fendant to  have  proved  it,  and  he  might  have 
taken    the    objection    immediately    upon    the 
written   evidence   of   the   contract   being  put 
in.     3.  That  a  letter  cancelling  the  contract 
for  the  purchase  of  goods  cannot  be  taken  to 
constitute,   an     acceptance     of     the     goods. 
Semble,  that  parol  evidence  is  admissible  to 
connect  several  writings  so  as  to  constitute 
them  together  a  note  or  memorandum  undei- 
the  Ordinance.    Oliver  v.  Hunting.  44  Ch.  D. 
205,  referred  to.    That  a  memorandum  of  sale 
required   to  be  in  writing  may  be  complete 
and  binding,  though  silent  as  to  price  and  to 
time  and  mode  of  payment,  if  no  agreement  in 
fact  was  made  on  these  points,  the  omission 
being  equivalent  to  a  stipulation  for  a  rea- 
sonable price  and  immediate  payment  in  the 
usual  mode.     Valpy  v.  Gibson,  4  C.  B.  837, 
referred   to.     Colder  v.   Hallett,  5  Terr.   li. 
R.  1. 

PAyment  on  Account — Chimishment — 
Waiver.  — ^The  primary  creditor  sued  the 
primary  debtor  to  recover  damages  for  refusal 
to  accept  and  pay  for  a  horse  bought  by  th% 
primary  debtor  from  the  primary  creditor  for 
$50.  At  the  time  of  the  sale  the  primary 
debtor  had  deposited  $5  in  the  hands  of  the 
garnishee,  which  was  to  have  been  paid  over 
to  the  primary  creditor  when  the  horse  was 
delivered.  There  was  no  delivery,  no  accept- 
ance, no  memorandum  in  writing,  and  nothing 
given  by  way  of  earnest: — Held,  that  there 
had  been  no  compliance  with  s.  17  of  the 
Statute  of  Frauds;  the  payment  to  the  gar- 
nishee was  not  sufficient  to  satisfy  the  statute, 
the  primary  creditor,  by  his  action  in  gamicdi- 
ing  this  amount,  haying  elected  to  treat  it  not 
as  a  payment  under  the  contract  (in  which 
case  it  would  be  the  primary  creditor's  money 
and  not  garnishable) ,  but  as  the  primary 
debtor's  money.  Weese  v.  Peak,  21  Occ. 
N.  43. 


X.  Tebms  and  Conditions  of  Sale. 

Contract — Written  Order — Parol  Varia- 
tion—  Evidence.] — Judgment  in  33  N.  S. 
Reps.  21,  affirming  by  a  divisioD  of  opinion 
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the  judgment  of  the  trial  Judge  ia  favour  of 
the  defendants,  affirmed  on  appeal.  Wilson  v. 
Windsor  Foundry  Co,,  31  JS.  C.  R.  381. 

Sale  of  SpeoiAed  Car^o — Hale  "on  ar- 
rival" — Duty  to  iShip — QtMntity  Mentioned.'\ 
— ^The  sale  of  a  cargo  of  coal,  not  then  loaded, 
evidenced  by  two  writings,  the  first  being  an 
agreement  to  accept  "a  cargo  .  .  consist- 
ing of  from  1,000  to  1,100  tons  to  arrive  at 
this  port  (Levis)  later  from  Swansea  during 
this  fall  from  Mr.  Francis  Gunn  of  Quebec,'* 
and  the  second  providing  that  '*the  cargo  of 
Welsh  anthracite  which  is  now  declared  to 
arrive  per  S.S.  *  Avona '  in  September,  for 
Messrs.  P.  Robitaille  &  Fils  of  Levis,"  is  not 
a  sale  of  a  cargo  "  on  arrival,"  and  so  condi- 
tional upon  arrival,  but  made  it  the  duty  of 
the  vendor  to  ship  the  quantity  mentioned  by 
the  ship  designated,  and  the  contract  was  not 
satisfied  by  the  delivery  of  465  tons  carried  by 
the  vessel  named.  Rohitaille  v.  (runn,  Q.  R. 
13  K.  B.  552. 


XI.  Wabranty. 

Abaenoe  of — Waiver  of  Inspection — Dam- 
ages for  Inferior  Quality, \ — Cheese  was  sold 
without  special  ^I'arranty  as  to  quality,  but 
subject  to  inspection  at  the  factory  before 
shipment.  The  purchaser's  agent  did  not 
avail  himself  of  the  opportunity  to  make  an 
inspection  at  the  factory.  The  purchaser  com- 
plamed  after  delivery  that  the  quality  of  the 
cheese  was  inferior,  and  that  some  damage 
had  been  done  by  nails  in  packing  it,  and  he 
tendered  the  price,  less  half  a  cent  per  pound, 
deduction  for  damage.  The  Court  below  al- 
lowed a  deduction  for  the  damage  by  packing, 
but  maintained  the  action  for  the  bafance. 
The  defendant  inscribed  in  review: — Held, 
that  there  being  no  special  warranty  as  to 
quality,  and  the  buyer,  by  his  agent,  having 
waived  inspection  at  factory  by  asking  that 
the  cheese  be  forwarded  before  it  had  been 
inspected,  could  not  afterwards  claim  damages 
for  inferior  quality,  which,  if  it  existed,  would 
have  been  disclosed  by  the  inspection.  Le- 
hrecque  v.  Ducketi^  Q.  R.  22  S.  C.  135. 

Aotioii  for  Contraet  Price  —  Defence 
and  Set-oft— Counterclaim  for  Damages — 8uh- 
stitution  of  Inferior  Material — Condition  pre- 
cedent —  Resale  —  Measure  of  Damages  — 
Delay,] — ^In  an  action  for  the  contract  prict; 
of  goods  sold  and  delivered,  in  which  it  was 
shewn  that  the  goods  delivered  were  not  manu- 
factured as  agreed  upon,  the  vendors  having 
substituted  castings  for  lorgings: — Held,  that 
the  defendants  were  entitled  to  have  their 
damages  applied  in  reduction  of  the  plaintifiEs' 
claim : — ^Held,  also,  that  as  soon  as  the  vendee 
discovers  the  defect  he  may  bring  an  action 
on  the  warran^  and  recover  the  value  of  the 
article  he  should  have  received,  and  that  the 
right  of  action  is  complete  without  a  resale, 
and  that  the  measure  of  damages  is  the  samb 
whether  the  goods  are  in  his  warehouse  or 
in  the  hands  of  persons  to  whom  he  may  after- 
wards have,  pledged  or  ^Id  them : — Held,  also, 
that  where  credit  is  given  or  where  the  goods 
have  been  paid  for,  the  vendee  may  sue  at  once, 
or  in  the  case  of  credit,  if  the  vendee  so  elects, 
he  may  await  an  action  for  the  price  and  set 
off  or  counterclaim  for  his  damages  by  reason 
of  the  defective  material  or  other  breach  of 
warranty : — Held,  also,  that  where  there  had 
been  delay  in  the  delivery  of  the  samples,  as 


well  as  the  bulk  of  the  goods  ordered  for  a 
particular  season,  which  arrived  late  for  the 
season,  and  in  consequence  were  sold  at  a 
loss,  the  measure  of  the  damages  was  the 
difference  between  the  value  of  the  goods  at 
the  time  at  which  they  were  to  have  been 
delivered  according  to  the  contract  and  their 
value  for  the  purpose  of  resale.  Wilson  v. 
Lancashire  and  Yorkshire  R.  W.  Co.,  9  C.  B. 
N.  S.  632,  and  Schultz  v.  Great  Eastern  R. 
W.  Co..  19  Q.  B.  D.  30,  followed.  Centaur 
Cycle  Co.  v,  HiU,  22  Occ.  N.  253,  24  Occ.  N. 
121,  209,  1  O.  W.  R.  229,  377,  401,  639,  2  O. 
W.  R.  1025,  3  O.  W.  R.  255,  354,  4  O.  L.  R. 
92,  493.  7  O.  L.  R.  110,  411. 

Breaeh — Damages.  Rjohinson  v.  Boyd  (N. 
W.T.),  2  W.  L.  R.  425. 

Breach  —  Damages  —  Costs.  Moran  v. 
Woodstock  Wind  Motor  Co.,  5  O.  W.  R.  650. 

Bread! — Implied  Condition  as  to  Reason- 
ably Good  Usage,]  —  In  an  action  to  recover 
the  amount  of  a  promissory  note  given  by  the 
defendant  for  the  price  of  a  bicycle  purchased 
by  him  from  the  plaintiff^s  agent,  the  defend- 
ant pleaded  an  undertaking  on  the  part  of  the 
agent  that  the  bicycle  delivered  would  carry 
the  defendant  or  bear  his  weight,  but  that  the 
bicycle  delivered  would  not  carry  defendant 
or  bear  his  weight,  and  broke  down.  The  evi- 
dence shewed  that  the  agent  by  whom  the 
bicycle  was  sold  was  to  have  come  the  follow- 
ing morning  to  instruct  the  defendant  in  the 
use  of  it,  but  that  the  defendant,  who  was  a 
heavy  and  clumsy  man,  and  who  had  never 
ridden  a  bicycle  before,  uqdertook  to  try  it 
in  the  absence  of  the  agent.  The  County 
Court  Judge  found  that  a  warranty  that  the 
bicycle  would  bear  the  defendant's  weight 
implied  the  condition  of  reasonably  good 
usage,  and  that,  under  the  circumstances  in 
proof,  the  defendant  assumed  the  risk  of  in- 
juring the  bicycle,  and  even  if  there  was  a 
warranty  as  alleged,  there  was  not  sufficient 
proof  of  breach: — Held,  that  the  Judge  was 
right.    Johnson  v.  Moore,  34  N.  S.  Reps.  85. 

Breach — Remedy  —  Contribution.  Fergu- 
son V.  Arkell,  1  O,  W.  R.  190. 

Breach — Rescission  of  Contract — FrtMdu- 
lent  Representations — Finding  of  Jury  —  Ap- 
peal— Value  of  Goods,]  —  Where  a  chattel 
sold  with  a  warranty  is  delivered  as  agreed 
upon  and  is  not  up  to  the  warranty,  that 
fact,  in  the  absence  of  fraud,  affords  no 
ground  for  rescinding  the  contract,  but  the 
remedy  is  for  a  breach  of  warranty.  A  court 
of  appeal  will  not  disturb  the  finding  of  a 
jury  on  a  question  of  fraudulent  representa- 
tions, where  there  is  any  evidence  upon  which 
the  verdict  may  reasonably  be  supported. 
Evidence  of  the  value  of  the  diattel  (a  horse) 
at  the  time  of  the  trial,  a  year  after  the  sale, 
was  properly  rejected  when  offered  to  prove 
the  value  at  the  time  of  the  sale.  Finn  v. 
Brown,  35  N.  B.  Reps.  335. 

Breach — Soundness  of  animals — Damages 
— Action  on  promissory  notes  given  for  price 
— Counterclaim — Set-off— Costs.  SwiUing  v. 
Arnold,  Swilling  v.  Glass  (N.W.T.),  2  W.  L. 
R.  48. 

Correspondenoe — Construction  —  Breach 
— Damages,] — The  plaintiff,  a  private  banker, 
wrote  to  the  defendants,  safemakers,  for  an 
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estimate  of  a  burglar  proof  door.  The  de- 
fendantB,  in  answer,  described  No.  07,  as  1^ 
inches  thick,  the  entire  surface  protected  with 
hardened  drill  proof  plate,  and  enclosed  a  cut 
of  No.  67,  called  "  tire  proof  vault  door  with 
chilled  steel  lining."  The  plaintiff,  in  reply, 
asked  whether  No.  07  would  furnish  a  fair 
protection  against  burglars,  and  the  defend- 
ants answered,  •**  No.  67  door  gives  both  fire 
and  burglar  proof  protection.'*  The  plaintiff 
purchaser  a  No.  67  door,  which  was  blown 
open  by  burglars.  It  appeared  that  the  handle 
to  the  spindle  by  which  the  lock  was  turned 
had  been  knocked  off  and  dynamite  introduced 
between  the  spindle  and  the  door  plates;  tne 
explosion  of  the  dynamite  then  stripped  the 
nuts  which  held  the  door  plates  together,  and 
gave  entrance  to  further  explosives  by  which 
the  door  was  wrecked.  The  door  having  been 
taken  to  pieces,  it  was  found  that  the  centre 
layer  of  the  three  layers  making  up  the  door, 
represented  to  be  hardened  drill  proof  plate, 
was  not  so,  and  was  easily  perforated  by  a 
hand  drill: — Held,  that  the  correspondence 
could  not  be  construed  as  containing  an  abso- 
lute warranty  on  the  part  of  the  defendants 
that  the  door  was  proof  against  the  efforts  of 
burglars,  without  qualification  as  to  time  or 
place.  The  warranty  which  was  given  was 
that  which  would  have  been  created  by  an 
answer  simply  in  the  affirmative  to  the  plain- 
tiff^s  question  whether  the  door  would  furnish 
**  a  fair  protection  against  burglars ;"  and  the 
further  warranty,  in  a  former  part  of  the 
correspondence,  that  the  entire  surface  of  the 
door  was  protected  by  hardened  drill  proof 
plate  composed  of  chilled  steel.  The  former 
warranty  meant  that,  so  far  as  the  thickness 
of  the  plates  used  would  admit,  the  securities 
against  burglary  were  as  complete  as  the 
experience  of  safemakers  could  make  them. 
Both  warranties  had  been  broken : — Held,  as 
to  damages,  that  the  loss  of  the  money  con- 
tained in  the  vault  was  not  a  natural  conse- 
quence of  the  defects  in  the  vault  door,  be- 
cause the  presence  of  these  defects  was  not 
the  reason  why  the  burglars  were  enabled  to 
break  it  open;  but  the  plaintiff,  having  sus- 
tained a  total  loss  by  reason  of  the  article 
supplied  being  valueless^  was  entitled  to  re- 
cover as  damages  the  price,  $250.  Dcniaon  v. 
Taylor,  28  Occ.  N.  204,  0  O.  L.  R.  93,  2  O. 
W.  K.  386,  409. 

Defect  Ia  Article — Contract — Conditions 
as  to  return  —  Compliance  with — Authority 
of  agent  of  vendor — Waiver — Notice.  John 
Abcll  Co.  V.  Long  (N.W.T.),  1  W.  L.  R.  24. 

Defeotlve  Condition  —  Damages  caused 
to  purchaser  by — Contract — Absence  of  ex- 
press warranty  —  Implied  warranty  —  Condi- 
tional sale — Property  not  passing.  Warder  v. 
Bell,  3  O.  W.  R.  682. 

Express  Stipulation  of  no  Warranty 

Fraudulent    Voncealmcfit    of   Defect.]    — 


<( 


Tic "  or  "  rot "  in  a  horse  is  a  defect  for 
which  a  contract  for  the  sale  of  the  horse  can 
be  set  aside.  2.  Even  where  the  seller  of  a 
horse  sells  it  without  warranty,  and  the  pur- 
chaser buys  it  at  his  own  risk,  the  seller  will 
be  held  to  have  warranted  it  if  at  the  time 
of  sale  he  knew  that  the  horse  had  such  a 
defect;  for,  in  stipulating  that  there  shall  be 
no  warranty  in  these  circumstances,  he  has 
been  guilty  of  fraud  as  against  the  purchaser. 
3.  When  the  seller  has  refused  to  cancel  the 
sale  of  a  horse  having,  to  his  knowledge,  such 


a  defect,  and  persists  in  his  refusal  in  his  de- 
fence to  an  action,  he  cannot  object  that  the 
buyer  has  not  offered  the  horse  back  to  him 
betore  action ;  the  fraud  practised  leaving  tuo 
purchaser  always  in  a  position  to  rescind  the 
fraudulent  sale.  Ducharme  v.  Charctt,  Q.  li. 
23  S.  C.  82. 

Implied  Warranty — Latent  Defect — In- 
spection— Caveat  emptor.]  —  The  plaintiffs 
sought  to  recover  from  the  defendants  a  sum 
of  money  paid  on  account  of  the  purchase  of 
a  boiler  and  engine  purchased  by  the  plaintiffs 
from  the  defendants  for  the  purpose  of  oper- 
ating a  grist  mill,  claiming  that  the  engine 
and  boiler  were  not  reasonably  fit  for  the 
purpose  for  which  they  w^ere  sold : — Held,  that 
the  ease  came  within  the  first  class  of  cases 
mentioned  in  Jones  y.  Just,  L.  R.  3  Q.  B. 
202j  and  that  the  goods  being  in  esse,  and  in  a 
position  to  be  inspected  by  the  buyers,  and 
there  being  no  fraud  on  the  part  of  the  sellers, 
the  maxim  caveat  emptor  applied,  even  though 
the  defect  was  latent,  and  could  not  be  dis- 
covered on  examination.  Higgins  v.  ClisA,  34 
N.  S.  Reps.  135. 

Machinery — Defects  —  Implied  warranty 
— Damages — Costs.  yorih-Weat  Thresher  Co, 
v.  Darrell  (Man.).  2  W.  L.  R.  262. 

Quality — Deduction  for  inferiority — Notice 
of  breach.  Meech  v.  Ferguson,  5  O.  W.  R. 
773. 


Sale  of  Horse — Subsequent  Development 
of  Vice,] — A  horse  sold  by  the  defendant  to 
the  plaintiff  was  guaranteed  sound  and  with- 
out vice,  fault,  or  tricks.  The  evidence 
shewed  that  for  a  period  of  eight  years  prior 
to  the  sale  the  horse  was  without  faults  or 
tricks,  but  that,  immediately  afterwards,  in 
the  hands  of  the  plaintiff,  it  baulked  and 
kicked  when  in  harness,  and  was  useless  for 
the  purpose  for  which  it  was  purchased. 
Judgment  having  been  given,  on  these  facts, 
in  favour  of  the  defendant : — Held,  McDonald, 
C.J.,  dubitante,  that  the  appeal  must  be  dis- 
missed. AIcGUl  V.  Harris,  36  N.  S.  Reps. 
414. 

SpeciAo  Article  —  Implied  Warranty  — 
Knotcledge  of  purpose  —  Inspection.]  —  In  a 
sale  of  a  specific  ascertained  article,  by  one 
who  is  not  a  producer  or  mandfatturer,  for 
a  particular  purpose,  known  to  the  vendor  at 
the  time  of  sale,  there  is  no  implied  warranty 
on  the  part  of  the  vendor  that  the  article  is 
reasonably  fit  for  the  purpose  for  which  it  is 
intended,  if  the  vendee  has  inspected,  or  has 
had  the  opportunity  of  inspecting  it,  before 
purchasing.  Jordan  v.  Leonard,  36  N.  B. 
Reps.  518. 

Written  Warranty — Inconsistent  under- 
taking of  agent  for  vendors — Return  of  goods 
— C^ondition  precedent — Notice — Waiver — ^Im- 
plied warranty  —  Counterclaim  —  Defects  in 
goods — Costs.  Cockshutt  Plow  Co.  v.  MUls 
(N.W.T.),  2  W.  L.  R.  3rKj. 


XII.  Weights  and  Measubks  Act. 

Agr^eiia^ut  —  Objection  not  Raised  at 
Trial — Payments  on  Account.] — When  a  de- 
fendant seeks  to  avoid  payment  of  an  account 
for  lime  furnished  to  him  on  the  ground  that 
it  was  sold  to  him  by  measure  and  that  the 
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measure  used  was  not  stamped  as  required  by 
the  Weights  and  Measures  Act,  R.  S.  C.  c. 
104,  the  onus  is  on  him  to  prove  that  the 
measure  was  not  properly  stamped.  Hanbury 
V.  Chambers,  10  Man.  L.  R.  167|  followed. 
Section  21  of  that  Act  does  not  render  it 
illegal  for  parties  to  agree  upon  a  sale  by 
some  authorized  measure,  and  then  that  the 
quantities  should  be  ascertained  by  authorized 
weights,  and,  when  lime  is  ordered  by  the 
bushel  and  supplied  by  weight,  the  sale  would 
not  be  illegal  or  void  if  the  purchaser  knew 
that  such  was  being  done,  and  the  onus  is  on 
him  to  prove  that  he  did  not  know  of  it. 
After  the  passing  of  61  V.  c.  30,  s.  2  (D.),  a 
bushel  of  lime  was  to  be  determined  by  weigh- 
ing, unless  a  bushel  by  measure  should  have 
been  specially  agreed  upon : — Held,  that,  as  to 
certain  lime  furnished  by  measure  after  the 
passing  of  the  Act  of  1^8,  the  plaintiff  was 
entitled  to  recover  for  it,  on  the  ground  thai 
the  defendant  had  not  raised  at  like  trial  the 
objection  that  there  had  been  no  agreement 
for  a  determination  by  measure.  The  de« 
fendant  had  voluntarily  made  certain  pay- 
ments on  account  of  certain  other  sales  of 
lime  which  were  admitted  to  have  been  illegal, 
but  he  gave  no  evidence  to  shew  that,  when 
he  made  the  payments,  he  was  ignorant  of  the 
illegality: — ^Held,  that  he  could  not  recover 
back  the  amount  of  such  payments.  Hughe8 
V.  Chambers,  22  Occ.  N.  833,  i4  Man.  L.  R. 
163. 


XIII.  Otheb  Cases. 

Bailment  —  Evidence  —  Alterations  in 
Documents.] — The  plaintiff  delivered  wheat  to 
the  defendants,  millers,  from  time  to  time, 
receiving  delivery  tickets,  of  which  the  fol- 
lowing is  a  sample,  "22/11"  (date)  "H.  L. 
Cargo.  85  B.  Wht.  J.  &  E.,  K.^'  (defendants' 
miller).  The  plaintiff  alleged  a  sale  of  the 
whole ;  the  defendants  a  purchase  of  a  part  of 
the  wheat  delivered,  and  a  bailment  of  the 
remainder:  —  Held,  that  the  tickets  shewed 
delivery  only,  and  that  the  question  of  sale 
or  bailment  must  be  determined  by  extrinsic 
evidence.  On  the  evidence  the  trial  Judge 
found  for  the  defendants.  The  effect  of  alter- 
ations in  documents  discussed.  Cargo  v. 
Joyner,  4  Terr.  L.  R.  64. 

IllesaHt^  of  Sale — Intoxicating  Liquors 
— Liquor  Ltcense  Act — License  in  "Name  of 
One  Partner.] — Where  a  firm  sold  intoxicating 
liquors  in  quantities  for  which,  under  s.  78 
of  the  Liquor  License  Ordinance  (C.  O.  1898 
c.  89),  action  may  be  brought,  but  the  only 
license  under  which  the  firm  purported  to  sell 
Was  one  issued  to  one  of  the  members  of  the 
firm  in  his  own  name: — Held,  that  the  plain- 
tiffs could  not  recover  in  respect  of  the 
liquors;  but  the  action  being  upon  a  bUl  of 
exchange,  and  an  additionsil  open  account, 
judgment  was  given  for  the  portion  of  each 
which  were  not  for  intoxicating  liquors. 
Indian  Head  Wine  and  Liquor  Co.  v.  fiffcwi- 
fier,  23  Occ.  N.  73;  Plisson  v.  Skinner,  5 
Terr.  L.  R.  391. 

InsolTeiioy  of    Vendee  —  Stoppage    in 
transitu — ^Termination  of  transitus---Carriers 
—  Warehousemen  —   Railway.     Re  Purity 
Manufacturing  Co.,  6  O.  W.  R.  418. 
D-^7 


liien  for  Purehase  Money  —  Equitable 
lien — Notice  to  purchaser — Chattel  mortgagee 
— Solicitor's  knowledge,  l^rimhle  v.  Laird,  4 
O.  W.  R.  63. 

O'wner  not  in  Possession — Authority  to 
8ell  —  Secret  Agreement  —  Estoppel.]  —  The 
owner  of  logs,  by  contract  in  writing,  agreed 
to  sell  and  deliver  them  to  McK.,  the  title 
not  to  pass  until  they  were  paid  for.  The 
logs  being  in  custody  of  a  boom  company, 
orders  were  given  to  deliver  them  as  agreed. 
£1,  a  dealer  in  lumber,  telephoned  the  owner 
asking  if  he  had  them  for  sale,  and  was 
answered,  ''  No,  I  have  sold  them  to  McK." 
E.  then  purchased  a  i>oi'tion  of  them  from 
McK.,  who  did  not  pay  the  ovmer  therefor, 
and  he  brought  an  action  of  trover  against 
EL: — Held,  affirming  the  judgment  in  36  N. 
B.  Reps.  169,  Nesbitt  and  Killam,  JJ.,  dis- 
senting, that  the  owner,  having  induced  E.  to 
believe  that  he  could  safely  purchase  from 
McK.,  could  not  afterwards  deny  the  author- 
ity of  the  latter  to  sell.  People's  Bank  v. 
Estey,  24  Occ.  N.  170.  34  S.  C.  R.  429. 

Ownersliip — Conversion — Seizure  —  Deli- 
very— Acceptance.  Union  Bank  of  Canada  v. 
Blackwood  (Man.),  2  W.  L.  R.  574. 

Riglit  of  Unpaid  Vendor — Conservatory 
Attachnkent — Insolvency  —  Time  for  Seizure.] 
— When  a  conservatory  attachment  is  issued 
and  the  property  of  a  person  who  is  not 
shewn  to  be  a  trader  is  seized  by  the  unpaid 
vendor  thereof,  the  attachment  will  not  be 
quashed  upon  petition  on  the  ground  that  the 
seizure  was  not  made  within  thirty  days  of 
the  delivery  of  the  goods.  Swaeschnikoff  v. 
Breitman,  6  Q.  P.  R.  30. 

Title— Trover—  Bills  of  Sale  Act— Estop- 
pel— Ownership — Evidence.  Mitchell  v.  Weese, 
4  O.  W.  R.  346. 

Undisclosed  Principal  —  Judgment 
against  Hushand  and  Wife  —  Married  Wo- 
man's Act.] — ^A  husband,  as  agent  for  his 
wife,  purchased  goods  from  the  plaintiffs,  who 
were  ignorant  that  she  was  the  purchaser,  but, 
on  becoming  aware  of  it,  and  the  goods  not 
having  been  paid  for,  sued  both  husoand  and 
wife,  but,  on  the  husband  giving  a  promissory 
note  signed  by  him  for  part  of  the  debt,  and 
the  wife  paying  the  balance  in  cash,  the  action 
was  not  further  proceeded  with.  The  note 
not  having  been  paid  at  maturity,  an  action 
was  brought  in  a  County  Court  for  the 
balance  due  on  the  goods,  being  the  amount  for 
which  the  note  had  been  given,  and  judgment 
was  entered  against  both  husband  and  wife: 
— Held,  on  appeal,  that  the  proper  inference 
was  that  the  husband's  note  was  not  taken  in 
satisfaction  of  the  debt,  and  that  there  was  no 
election  to  look  to  him  alone  for  payment; 
and  the  plaintiffs  were  therefore  entitled  to 
sue  on  the  original  cause  of  action;  but  that 
they  could  not  have  judgment  against  both 
husband  and  wife ;  and  must  elect  as  to  which 
they  desired  to  hold  it,  and  that  they  could 
properly  hold  it  against  the  wife,  a  recovery 
against  her  being  now  maintainable  under 
the  Married  Woman's  Property  Act,  R.  S.  O. 
c.  168.  Wagner  v.  Jefferson,  37  U.  C.  R.  551, 
distinguished.  Davidson  v.  McClelland,  21 
Occ.  N.  118,  32  O.  R.  282. 
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Judsments  Act — Squittkble  Mortgage  — 
Notice — Right  to  Dispose  of  Timher^Estoppel 
hy  Course  of  Litigation,] — In  1891  O.'B.  pre- 
empted Provincial  Grown  land,  and  in  1888 
M.  obtained  a  judgment  against  him,  which 
provided  that  he  might  cut  timber  from  O'B.'s 
pre-emption,  and  apply  the  proceeds  in  satis- 
faction of  tne  judgment,  and  which  restrained 
O'B.  for  six  months  from  cutting  or  selling 
timber.  M.  registered  his  judgment  in  1889. 
In  January,  1900.  O'B.  agreed  to  sell  to  McK. 
the  timber  for  $1,050,  payable  at  various 
times,  part  of  the  consideration  being  the  fees 
payable  to  the  Crown  for  Grown  grant;  and, 
on  these  feeing  advanced  b^  McK.,  the  Grown 
grant  was  delivered  to  him  as  security  for 
such  advance.  The  plaintiff  moved  for  liberty 
to  sell  the  land  under  his  judgment,  and 
Drake,  J.,  made  on  order  for  sale,  holding 
that  McK.,  being  an  equitable  mortgagee,  was 
excluded  by  the  statute: — Held,  reversing  the 
decision,  that  the  sale  should  be  subject  to 
McK.'s  interest.  Per  Martin,  J.;  that,  as  the 
plaintiff  at  the  trial  induced  the  Court  to 
grant  him  a  judgment  recognizing  the  defend- 
ant's right  to  timber,  he  was  estopped  from 
afterwards  contending  that,  by  virtue  of  cer- 
tain sections  of  the  Land  Act,  the  defendant 
had  no  right  to  dispose  of  timber.  Manley  v. 
O'Brien,  in  re  Mackintosh,  22  Occ.  N.  74.  8 
B.  C.  R.  280. 

Judicial  Sale — ^Tenders — Sale  to  highest 
biddei^-Re-sale.  Piggott  v.  French,  6  O.  W. 
R.  398,  877. 

8ee  Abbitbation  and  Award  —  Bank- 
BUPTcy  AND  Insolvency  —  Company — Con- 

TBACT  —  OOUBTS  —  DEVOLUTION    OF    ESTATES 

Act — DowEB — Execution — Indian  Lands — 
MoBTOAGE  —  Opposition  —  Pbincipal  and 
Agent — Rboistby  Laws — Specific  Pebfobm- 
ANCE — Statutes — Vendob  and  Pubchaseb 
—Will. 
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See  Railway. 
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See  Appeal — Insurance — Ship. 
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See   Pabties. 


SAVINGS  BANE  DEPOSIT. 


See  Gift. 
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See  Costs 
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See  SoLicrroB. 
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I.  High  Schools. 


of  Govmty  Pvpila  Im 
Ciij  Sehool — Dispute  as  to  amount  to  be 
paid—Arbitration— <>)unty  Court  Judge — In- 
junction. County  of  Essew  t.  Windsor  Board 
of  Education,  3  O.  W.  R.  403. 


II.  Public  Schools. 

Aooommodatioii  for  Pupils — ^Formation 
of  new  section — Award — Action  to  set  aside — 
Mandamus  —  Postponement  of  application  — 
Convenience — Terms.  Re  Russell  and  Doyle, 
2  O.  W.  R.  727. 

AKreement  with  Teaoher — Dismissal — 
Seal — Validity,} — Semble,   that   where   public 
school  trustees  had  entered  into  an  agreement 
for  securing  the  services  of  a  teacher,  and  had 
directed  the  officer  who  had  the  custoidy  of  the 
seal  to  affix  it,  and  both  parties  had  for  two 
years  acted  on  it  as  a  binding  agreement,  the 
fact  that  the  seal  had  not  been  actually  affixed 
did  not  invalidate  the  agreement.    Where  such 
an  agreement  is  entered  into  with  the  intention 
that  it  shall  supersede  a  previous  agreement 
of  a  like  character  entered  into  between  the 
trustees  and  the  same  teacher,  if  the  second 
never  becomes  operative,  the  first  agreement 
will  remain  in  force  and  govern  the  relations 
between  the  teacher  and  the  trustees.    Where 
such  an  agreement  is  valid  on  its  face,  and  hss 
been  acted  upon  for  several  years,  the  onus  of 
proving  invalidity  by  reason  of  the   require- 
ments of  s.  19  of  the  Public  Schools  Act,  R. 
S.  O.  c.  292,  enacting  that  no  proceeding  of 
a  rural  school  corporation  shall  be  valid  or 
binding  unless  adopted  at  a  meeting  at  whidi 
at  least  two  trustees  are  present,  except  as 
stated  in  that  section,  not  having  been  com- 
plied with  rests  upon  the  trustees ;  and  semble. 
that  the  absence  of  a  formal  minute  of  the 
proceedings  of  the  meeting  at  which  the  first 
agreement  was  signed  w^ould  not  be  fatal  to  its 
validity.     A   teacher  acting  under  an  agree- 
ment,   who    has    been    wrongfully    dismissed, 
may  treat  his  discharge  as  a  rescinding  of  the 
contract   by   the   trustees,   and,   adopting  the 
rescission,   is  entitled  to  his  salary  pro  rata 
up  to  the  time  of  his  discharge,  and  thence  to 
the  time  of  bringing  his  action.    McPherson  v. 
Ushome  School  Trustees,  21  Occ.  N.  181,  1 
O.  li.  R.  261. 
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Alteration  of  School  Seotiona — Appeal 
— Arbitrators — By-law — Description  of  Lot9.\ 
— ^The  arbitrators  appointed  by  a  county 
cooncil  on  appeal  from  the  refusal  of  a  town- 
ship council  to  alter  school  sections  as  asked 
in  a  petition  of  ratepayers,  have  power  only  to 
grant  or  refuse  what  is  asked  for  in  the  peti- 
tion, and  have  no  power  to  direct  the  forma- 
tion of  a  section  di&ering  from  that  asked  for 
in  the  petition.  Re  Southwold  School  Sec- 
tions. 3  O.  L.  R.  81,  applied.  In  by-laws 
altering  existing  school  sections  or  adding 
territory  to  them,  the  lots  and  parts  of  lots 
dealt  with  must  be  accurately  and  exactly 
described.  In  re  Sydenham  School  SeotionSf 
23  Occ.  X.  305.  6  O.  L.  R.  417,  2  O.  W.  R. 
830.  Affirmed  24  Occ.  N.  88,  7  O.  L.  R.  49, 
3  O.  W.  R.  227. 

Bonadairies  of  School  Seetions — ^By- 
law— Petition — ^Award — Powers  of  arbitrators 
— Finality — Award  set  aside  as  to  one  sec- 
tion— ^Ef^ect  on  others.  Re  Kincardine  School 
Sections,  4  O.  W.  R.  157. 

CoUeetioii  of  Rates — Protestant  separate 
school — ^Building — By-law — ^Petition —  Status 
of  plaintiff.  Scott  y.  Toumship  of  EUice,  2 
O.  W.  R.  880,  4  O.  W.  R.  38,  93. 

Commissioners — Election  of  —  Duties  of 
President  —  ^eic  MunidpaHty—^Prcicedure — 
Justice  of  the  Peace — Status  of  Condidates — 
Of  Mover  and  Seconder.'\ — ^The  president  of  a 
meeting  for  the  election  of  school  commis- 
sioners may  have  other  persons  to  help  in  the 
performance  of  his  duties,  provided  that  he 
is  present  during  the  whole  time  of  the  elec- 
tion, personally,  authorizing  and  participating 
in  all  that  is  done.  In  case  of  a  first  election 
of  commissioners  in  a  new  municipality,  whilst 
it  may  be  said  that  this  election  ought  to  be 
presided  over  by  a  justice  of  the  peace  or 
three  electors,  if  the  resident  justice  of  the 
peace  is  not  in  fact  known  as  such,  the  three 
electors  may  call  the  first  meeting.  The  irre- 
gularity in  case  of  such  meeting  will  not 
nullify  the  election  if  such  justice  of  the  peace 
is  present  and  allows  nominations  to  be  made 
without  protest,  and  only  calls  in  question  the 
legality  of  the  meeting  after  the  proclamation 
of  the  election  of  commissioners  by  the  presi- 
dent of  the  meeting.  The  lack  of  status, 
supposing  it  existed  in  certain  persons  who 
moved  and  seconded  the  nomination  of  can- 
didates, would  not  render  the  election  void. 
The  fact  of  candidates  being  indebted  for 
school  taxes  to  /the  neighbouring  school  muni- 
cipalities or  to  municipalities  out  of  which 
the  new  municipality  has  been  formed,  does 
not  render  such  candidates  ineligible  as  school 
commissioners  under  the  terms  of  art.  148  ot 
the  School  Code.  Nadon  v.  LaheUe,  7  Q.  P. 
R.  45. 

Commissioners — Liability  to  Vaiuators — 
ValtMtion  Roll  —  Errorn  in  —  Correction.'^ — 
The  valuators  named  by  the  superintendent  of 
public  instruction  are  entitled  to  be  paid  for 
their  services  by  the  school  commission.  2. 
The  commissioners  of  schools  cannot  declare 
void  the  valuation  roll  prepared  by  their  valu- 
ators, because  lands  belonging  to  dissidents 
are  entered  thereon,  or  because  the  description 
of  lands  therein  is  erroneous,  but  they  ought, 
according  to  the  provisions  of  art.  353  of  the 
statute  respecting  public  instruction,  to  ex- 
amine and  correct  the  errors  in  the  roll. 
Robert  y.  Commissioners  of  Schools  of  St. 
HermenoUde.  Q.  R.  20  S.  C.  540. 


Contract — Salary  —  Evidence  —  Parol 
Agreetnont  —  School  Retums^-School  Regu- 
lations.'\ — In  an  action  in  a  County  Court 
brought  by  a  public  school  teacher  for  a 
balance  of  salary,  evidence  of  a  parol 
agreement  of  January,  1902,  and  the  school 
returns,  were  achnitted  to  explain  a  writ- 
ten contract  signed  by  the  parties  on  the 
4th  February,  providing  that  the  plaintiff 
should  teach  for  the  unexpired  portion  of  the 
term  ending  the  30th  June,  1902,  for  f 75. 
The  term  contained  121  days,  of  which  the 
plaintiff's  contract  covered  100.  The  plaintiff 
taught  for  the  unexpired  portion  of  the 
term,  and  was  paid  the  agreed  salary,  and 
continued  teaching  the  next  term,  which  begun 
on  the  Ist  July,  and  ended  on  the  31st  Decem- 
ber following,  but  which,  in  consequence  of 
holidays  under  the  regulations  of  the  board 
of  education,  contained  only  92  teaching 
days.  The  returns  sent  to  the  chief  superin- 
tendent by  the  teacher  and  trustees,  as  re- 
quired' by  the  school  law,  stated  the  salary 
to  be  $180  jyer  year.  These  returns  were 
sworn  to  by  two*  of  the  trustees.  The  trus- 
tees refused  to  pay  the  plaintiff  for  the  short 
term  more  than  $69,  asserting  that  she  was 
entitled  only  to  the  same  rate  per  day  as  the 
first  term,  viz.,  75c.  per  day.  Clause  4  pro- 
vided "  that  for  a  term  or  any  part  of  a  school 
year  the  teacher  is  to  receive  such  proportion 
of  the  salary  stated  in  the  contract  as  the 
number  of  days  actually  taught  bears  to  the 
whole  number  of  teaching  days  in  the  unex- 
pired portion  of  the  term,  instead  of  "  in  the 
school  year,"  as  in  the  form  prescribed  by 
the  regulations,  clause  5  of  which  provides 
that  **  in  default  of  written  notice  the  contract 
shall  continue  in  force  from  school  year  to 
school  year."  The  County  Court  Judge,  read- 
ing the  written  agreement  and  the  parol  evi- 
dence together,  found  that  the  plaintiff  was 
entitled  to  $90  for  the  short  term: — Held, 
that  the  finding  was  right.  Southampton 
School  Trustees  of  District  Xo.  9  v.  Haines, 
36  N.  B.  Reps.  617. 

Contract  with  Teaoher — Execution  by 
trustees — Necessity  for  meeting — "  Continua- 
tion class  "  —  Appropriation  of  payments  — 
Salary — Days  of  absence.  Acheson  v.  Bastard 
School  Trustees,  2  O.  W.  R.  451. 

,  Bissolutioii  of  Union  School  Seotion 

— Formation  of  new  union  section  and  non- 
union section — Award — Jurisdiction  of  arbi- 
trators —  Petition — Costs — Reference  back — 
Construction  of  Public  Schools  Act — "Or." 
Re  Churchill  and  Toumships  of  Qoderich  and 
Hullett,  6  O.  W.  R.  06. 

Division  of  Township  into  Sections 

— ^Mandamus — Demand — Particular  by-law — 
Duty  of  council — Discretion  —  Newly  organ- 
ized township — Public  Schools  Act,  s.  12 — 
Construction — Costs.  Re  Ellis  and  Toumship 
of  Widdifield,  5  O.  W.  R.  47,  11  O.  L.  R. 
284. 

Erection  of  School  District  —  Consent 
of  Ratepayers — "  Actual  Resident  " — Person 
^*Affected** — Residence — Domicil.^  —  The  ex- 
pression *'  all  the  resident  ratepayers  affected 
by  such  permission,"  as  used  in  s.  12  of  the 
School  Ordinance,  c.  5,  C.  O.  1898,  means, 
not  "all  the  resident  ratepayers,"  but  only 
those  who  are  affected  by  the  district  being 
more  than  five  miles  long,  and  when  the  dis- 
trict purported  to  be  erected  is  in  fact  over 
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five  miles  long,  the  residents  in  eacb  of  tne 
liers  of  sections  wliich  lie  at  the  extremities  of 
the  disj;rict  must  be  considered  as  affected, 
since  it  is  inuK>ssible  to  say  which  tier  should 
be  regarded  as  the  excess  in  length.  Where 
a  ratepayer  owned  real  property  in  the  dis- 
trict, and  bad  a  house  with  furniture  in  it 
locked  up  on  t&is  property,  but  rented  a  house 
out  of  this  district  for  the  use  of  his  wife 
and  family,  while  he  was  prospecting  in  the 
moimtains  and  for  some  time  also  working  in 
a  coal  mine,  both  out  of  t!he  district : — Held, 
that  he  was  not  an  "actual  resident''  whose 
*  consent  in  writing  could  be  required  under  s. 
12.  The  meaning  of  "  residence,"  "  actual 
residence,""  and  **  domicil/'  considei-ed.  Curren 
y.  McEachen,  5  Terr.  L.  R.  333. 

Expenditiire — Annual  Estimates  —  lievi- 
sion — Power  of  MunicipiU  Council.^  —  Under 
the  proper  construction  of  ss.  65  (9)  and  71 
(1)  of  the  Public  Schools  Act,  1  Edw.  VII.  c. 
3(>^which  provide  that  the  public  school  trus- 
tees are  to  submit  to  the  municipal  council  an 
estimate  of  the  expenses  of  the  schools  under 
their  charge  for  the  current  year, -and  that  the 
council  shall  levy  and  collect  upon  the  taxable 
property  of  the  municipality  such  sums  as 
may  be  required  by  the  trustees,  and  shall 
pay  the  same  to  the  treasurer  of  the  public 
school  board — the  right  of  the  school  board, 
in  preparing  their  estimate,  is  to  include 
therein  everything  that  in  their  best  judgment 
may  be  needed  to  meet  legitinuite  expenditure, 
that  is,  expenditure  upon  objects  or  for  pur- 
poses within  their  lawful  authority,  and  their 
duty  to  the  council  is  to  prepare  it  in  such  a 
manner  as  to  shew  generally  what  .these  pur< 
poses  are,  and  what  is  required  in  respect 
of  each.  The  right  and  duty  of  the  council 
«is  to  examine  the  estimate  so  far  as  to  ascer- 
tain that  it  is  for  purposes  intra  vires  of  the 
school  board.  If  an  item  or  class  of  items  is 
clearly  for  a  purpose  for  which  the  board  is 
not  authorized  by  law  to  expend  money,  it  is 
the  right  and  duty  of  the  council  to  reject  it. 
But  beyond  this  the  council  cannot  go.  The 
council  has  no  voice  in  the  control  or  manage- 
ment of  the  affairs  which  are  committed  by 
law  to  the  school  board;  its  duty  is  to  levy 
and  collect  and  pay  out,  from  time  to  time, 
as  required,  the  moneys  shewn  by  the  esti- 
mate to  be  necessary  for  lawful  school  pur- 
poses. Judgment  of  a  Divisional  Court,  2 
O.  L.  R.  727,  22  Occ.  N.  15,  affirmed.  In  re 
Toronto  Public  School  Board  and  City  of  To- 
ronto, 22  Occ.  N.  279,  4  O.  L.  R.  468,  1  O. 
W.  R.  443. 

Formation  of  New  School  Seotion  — 

Award  of  arbitrators  —  Statutory  require- 
ments— Area  of  section — Number  of  children 
of  school  age — Determination  of  arbitrators — 
Jurisdiction — Power  of  Court  to  review.  Re 
BainsvUle  School  Section,  4  O.  W.  R.  455,  5 
O.  W.  R.  250. 

Formation  of  New  Sehool  Seotion  — 

Award — Action  to  set  aside — Costs — Submis- 
sion of  rights.  Doyle  v.  Drummond  School 
Trustees,  2  O.  W.  R.  1029. 

Formation   of  Union  Sehool  Section 

—  Award  —  Appointment  of  arbitrators'  — 
Township  councils  —  By-law — ^Resolution  — 
Description  of  lots — Reference  to  petition — 
Arbitrator — Municipal  clerk — Award — Unani- 
mity— Publication — ^Time — Uncertainty  as  to 
surplus  —  Reference  back.  Re  Arthur  and 
Minto  Union  School  Section,  No.  17,  2  O.  W. 
R.  930. 


Fonnation  of*  Union  Sehool  Section 

— Appointment  of  arbitrators — Amendment  of 
Public  Schools  Act — Effect  on  pending  appeal 
— Stay  of  proceedings.  Re  Arthur  an4  Minto 
Union  School  Section,  4  O.  W.  R.  3. 

t 

Formation  .  of  Union  School  Section 

— Alteration  in  boundaries — Award — Petition 
— Ratepayers  in  two  townshi|Ml — Necessity  for 
petition  from  both  —  Setting  "aside  award  — 
Costs.  Re  Osgoode  and  Mountain  Union 
School  Section,  3  O.  W.  R.  87. 

Model  School  —  Town  separate  from 
county — Liability  of  county.  Toronto  Junc- 
tion Public  School  Board  v.  County  of  York, 
3  O.  L.  R.  416.  1  O.  W.  R.  216. 

Money  for  School  Site  and  Hvildinc 

— Meeting  of  School  Board— Notice — Meeting 
of  Council— Adjournment  —  New  Business  — 
By-law  —  Recital  of  Debts — Debentures.]  — 
After  the  injunction  in  a  previous  action  (24 
Occ.  N.  15,  6  O.  L.  R.  539)  had  been  dissolved 
the  defendant  school  board  passed  a  new  reso- 
lution  asking  the  village  council   to   pass  a 
by-law  for  the  issue  of  debentures  for  $12,500 
for  the  purchase  of  a  school  site  and  the  erec- 
tion of  a  school  house.     Tliis  was  presented 
on  the  same  day  to  the  <H>uncil,  who  repealed 
their   by-law   and  passed  a  new  one  as  re- 
quested.    The  plaintiff  then  brought  this  ac- 
tion to  have  the  new  by-law  declared  invalid, 
alleging   that  notice  was   not  given    to   the 
members  of  the  board  of  the  object  of  the 
meeting,  and   that   the  council  meeting  was 
an  adjourned  one  and  no  notice  of  this  by- 
law   had    been    given: — ^Held,    that,    in    the 
absence  of  some  rule  requiring  the  object  of 
the  meeting  to  be  stated  in  the  notice  calling 
it,  it  was  unnecessary  to  specify  the  business 
to  be  transacted.    Rex  v.  Pialsford,  8  B.  &  C. 
350,  and  La  Compagnie  de  Mayville  v.  Whit- 
ley, [1896]  1  Ch.  788,  distinguished.    Marsh 
V.  Huron  College,  27  Gr.  605,  and  Cannon  v. 
Toronto  Corn  &change,  5  A.  R.  268,  referred 
to.  It  was  the  duty  of  every  member  of  the  coun- 
cil to  be  present  at  the  adjourned  meeting, 
and  it  was  competent  to  the  members  present 
to  transact  any  busijiess  that  might  have  been 
transacted  at  the  original  meeting.     As  the 
later  by-law  was  pass^  only  to  overcome  cer- 
tain defects  in  the  earlier  one,  it  might  well 
ha\^  been  passed  without  any  new  requisition. 
The  by-law  sufficiently  recited  the  amount  of 
the  .debt  intended  to  be  created,  as  it  redted 
that  application  had  been  made  by  the  sdiool 
board  to  the  council  to  raise  $:^,500  by  deben- 
tures, and  it    authorized    an    issue  to    that 
amount : — Held,  also,  that  s.-s.  1  of  s.  386  of 
the  Municipal  Act,  1903,  aufliorized  the  issue 
of  debentures  providing  for  the  paym»t;.of 
principal  and  interest  together  by  equal  instil- 
ments spread  over  the  whole  period  for  whidi 
the  debentures  are  to  run,  and  is  alternative 
to  the  provisions  of  8.-s.  5  of  s.  384  of  that 
Act.    Forbes  v.  Grimsby  Public  School  Board, 
24  Occ.  N.  15,  130,  6  O.  L.  R.  539,  7  O.  L. 
R.  137,  2  O.  W.  R.  947,  115a 


I 


Mnnioipal  Corporationa — Estimate  of 
Expenses — Taxes.] — Under  s.  62,  b.-b.  9.  of 
the  Public  Schools  Act,  R.  S.  O.  c  ^  it  is 
the  duty  of  a  board  of  edncati<m,  formed  mi- 
(Ifr  s.  10,  to  submit  to  the  municipal  coimcil 
at  certain  times  •*'  an  estimate  '*  of  the  ex- 
penses of  the  schools  under  their  chaife  for 
the  twelve  months  next  following:  —  Held, 
that  such  estimate  should  furnish  the  coancil 
With  the  like  details  upon  which  the  boird 
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base  their  own  oalculation,  and  not  merely 
state  a  certain  sum  as  required.  If,  sb  in 
.this  case,  the  sum  in  question  is  for  repairs 
and  improvements,  there  ought  to  be  informa- 
tion given  as  to  the  schools  to  be  repaired 
and  improved,  and  the  amounts  required  in 
respect  of  each,  as  well  as  some  indication 
of  the  nature  and  extent  of  the  repairs  and 
improvements.  The  municipal  council  have 
the  right,  indeed  it  is  their  duty  to  take  some 
care  that  they  are  not  made  the  instrument 
by  which  any  intentional  or  unintentional  ex- 
cess of  the  powers  of  the  school  board  are 
given  effect  to  by  levying  for  them  any  sum  of 
money  which  the  law  does  not  authorize  them 
to  exact.  Board  of  Education  of  City  of 
London  v.  City  of  London,  21  Occ,  N.  210, 
1  O.  L.  R.  284. 

PATment  to  City  Hi^lt  Sehool  for 
County  Pupils — Dispute  as  to— Reference 
to  County  Court  Judge — Absence  of  Jurisdic- 
tion— Res  Judicata — Hiffh  Schools  Act — Pay- 
ment for  Particular  Year.'i  —  The  town  of 
Windsor  separated  from  the  county  of  Essex 
on  Ist  January,  1881,  and  remained  separated 
until  it  became  a  city  on  14th  April,  1892. 
The  High  Schools  Act  was  passed  on  4th 
May,  1^1.  Until  then  the  county  was  under 
no  legal  obligation  to  contribute  towards  the 
support  of  a  high  sdiool  situated  in  a  town 
separated  from  the  county,  or  in  a  city,  but 
by  s.  31,  S.-S.  2^  a  change  was  introduced,  and 
a  county  became  liable  thereafter  to  pay  its 
proportionate  share,  upon  the  trustees  of  the 
high  school  notifying  the  county  clerk  that 
such  high  school  was  open  to  county  pupils. 
Acting  under  this  provision  the  trustees  of 
the  Windsor  High  School,  on  11th  June,  1891, 
notified  the  county  clerk  of  the  county  of 
E2ssex,  and  the  next  day  a  meeting  was  held 
between  the  warden  of  the  county  and  the 
Windsor  high  school  board,  for  the  purpose 
of  settling  the  amount  which  the  county 
should  pay,  and  a  proposition  was  made  by  the 
warden  to  pay  $500  as  a  fixed  sum  per  annum, 
but  not  accepted  by  the  board.  Then  on  30th 
December,  18i^l,  this  cheque  was  issued  to  and 
received  by  the  plaintiffs:  '*$500.  Treasurer 
of  the  county  of  Essex,  pay  to  the  order  of 
Alex'r  Bartlet  five  hundred  dollars  due  from 
the  county  to  him  for  amount  granted  to 
Windsor  high  school  for  1891.  F.  B. 
Bouteiller,  warden  of  the  county  of  Essex. 
Office  of  the  County  CJouncil,  Sandwich,  Deer. 
30th,  1891."  The  defendants  had  previously 
made  grants  in  each  year  for  several  years 
prior  to  1891,  but  these  were  wholly  voluntary, 
and  not  in  any  way  based  upon  allowance  or 
expenditure,  as  became  the  case  under  the  Act 
of  1891.  and  as  made  in  each  year  were  plain- 
ly for  that  year  and  not  for  a  previous  year, 
and  were  usually  so  expressed  in  the  cheques. 
The  next  previous  one,  the  only  one  which 
could  bear  upon  the  question  in  this  action, 
bears  date  23rd  January^  1891,  and  is  for 
$500  "for  amount  granted  to  Windsor  high 
school  for  1890."  Then  following  upon  the 
cheques  before  set  out  are  yearly  cheques  for 
1892,  1893,  1894,  1895,  l»oic,  and  1897,  all 
paid  at  or  near  the  end  of  each  of  these  years, 
all  expressing  on  their  face  for  what  year  they 
were  given,  and  all  in  like  manner  accepted 
and  received  by  plaintiffs  without  objection. 
In  1898  the  cheque  expresses  on  its  face  that 
it  was  for  the  year  1897,  and  the  same  with 
the  cheque  issued  in  1899,  which  on  its  face 
says  that  it  is  for  the  year  1898.  But  the 
cheque  issued  in  1900  again  follows  the  course 
of  the  first  seven,  and  says  it  is  for  the  year 


1900  and  the  same  in  1901  and  1902.  Certain 
statements  submitted  from  time  to  time  by 
plaintiffs  to  defendants  were  produced .  and 
much  relied  on  by  plaintiffs.  They  shewed 
that  the  amounts  payable  from  year  to  year 
were  calculated  upon  the  previous  year's 
attendance,  which  was  what  the  statute  in- 
tended, but  this  circumstance  did  not  alter  the 
fact  really  in  question  that  the  amount  to 
be  paid  in  1903,  however  arrived  at,  was  in 
fact  Uie  payment  for  that,  and  not  for  the 
previous  year,  and  therefore  one  to  which  the 
reduction  authorized  by  the  statute  3 
Edw.  VII.  c.  33  would  apply.  The  defendants' 
contention  is  correct,  and  the  appeal  should 
be  allowed  and  the  action  dismissed,  both 
with  costs.  Windsor  Board  of  Education  v. 
County  of  Essex,  5  O.  W.  R.  726,  10  O.  L.  R. 
60. 

Sehool  Board — Notice  of  Meeting — Ter- 
minating Contract  with  School  Master  — 
Salary — Division  OourtJ] — ^The  plaintiff  was 
the  master  of  a  public  school.  The  contract 
between  him  and  the  school  board  gave  either 
party  the  right  to  terminate  it  on  one  month's 
notice.  There  were  eight  members  of  the 
school  board,  and  at  a  meeting  on  the  19th 
February  a  resolution  was  passed  instructing 
the  secretary  to  notify  the  plaintiff  that  the 
contract  between  him  ax^d  the  board  should  - 
cease  on  the  31st  March,  which  he  accordingly 
did.  The  notice  of  the  meeting  given  to  the 
members  of  the  board  did  not  state  that  the 
matter  of  determining  the  plaintiff's  contract 
was  to  be  considered,  and  some  of  the  mem- 
bers had  no  knowledge  of  this  fact,  nor  had 
the  plaintiff  any  knowledge  or  notice  of  the 
meeting.  Only  six  members^  of  the  board 
attended  the  meeting,  of  whom  four  voted  in 
favour  of  the  resolution,  and  two  against  it: 
— Held,  that  the  above  resolution  and  notice 
to  the  plaintiff  in  pursuance  of  it  was  not  a 
fair  or  proper  exercise  of  the  power  and 
option  to  determine  the  plaintiffs  contract 
contained  in  it,  and  the  agreement  with  the 
plaintiff  was  not  terminated  thereby.  The 
plaintiff  brought  this  action  under  the  above 
circumstances,  claiming  a  balance  of  salary, 
and  had  recovered  judgment  for  $132.03:^ 
Held,  that  the  matters  of  difference  between 
the  parties  fell  within  R.  S.  O.  c.  292,  s.  77, 
S.-S.  7,  and  a  Division  Court  had  jurisdiction. 
Oreenlees  v.  Picton  Public  School  Board,  21 
Occ.  N.  520,  2  O.  L.  R.  387. 

Sehool  Rates  —  Partnership  —  Co-owners 
of  Mine — Assessment,]  —  The  Act  to  amend 
and  consolidate  the  Acts  relating  to  public 
instruction,  Acts  1895,  c.  1,  in  relation  to 
the  assessment  of  property  for  school  purposes, 
provides  that  all  ratable  property  belonging 
to  any  association,  corporation,  or  firm  shall 
be  assessed  in  the  name  of  the  firm,  associa- 
tion, or  cori)oration : — Held,  that  the  defend- 
ants were  properly  assessed  as  a  firm,  in  re- 
spect of  a  mining  property  owned  by  them  in 
the  plaintiffs'  section,  the  property  having 
been  purchased  by  the  defendants  with  a  view 
to  working  or  sale,  and  having  been  worked 
by  them  jointly  for  upwards  of  two  years, 
the  proceeds,  after  paying  expenses,  being 
equally  divided.  The  evidence  shewed  a  com- 
munity of  interest  in  the  profits  and  losses 
and  capital  employed :- — Held,  that  the  defend- 
ants were  partners  in  the  business  of  carry- 
ing on  the  mine,  and  that  their  liability,  as 
such,  could  not  be  affected  by  evidence  on  their 
part  denying  the  existence  of  a  partnership 
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or  authority  on  the  part  of  either  to  bind  the 
other.  Montagu  School  TruHtttit  v«  Olaiidj 
35  N.  S.  Heps.  40l>. 

Sehool  Seotiona — Subdivision  into — Man- 
damus.]—The  Public  Schools  Act,  1  £dw. 
VII.  c.  39,  B.  12,  enacts  as  follows: — "The 
municipal  council  of  every  township  (except 
where  township  boards  have  been  established) 
shall  sub-dividie  the  township  into  school  sec- 
tions, so  that  every  part  of  the  township  may 
be  included  in  some  section,  and  shall  distin- 
guish each  section  by  a  number ;  provided 
that  no  section  formed  hereafter  shall  include 
any  territory*  distant  more  than  three  miles 
in  a  direct  line  from  the  school  house.''  The 
applicants  asked  for  an  order  of  mandamus 
commanding  the  respondents  to  subdivide  the 
township  into  school  sections: — ^Ueld,  that 
there  must  be  some  discretion  left  to  a  town- 
ship council  as  to  when  the  township  shall  be 
subdivided ;  and,  that  even  where  the  majority 
of  the  council  may  be  mistaken  as  to  what 
would  be  best,  which  did  not  appear  to  be  th% 
case  here,  the  Court  will  be  slow  to  interfere 
if  the  duly  constituted  governing  body  have 
honestly  attempted  to  do  their  duty ;  and  upon 
the  facts,  as  proved  in  the  evidence  here,  this 
did  not  appear  a  case  in  which  it  would  be 
just  or  convenient  that  an  order  of  mandamus 
should  be  made.  In  re  ElNa  and  Township  of 
Widdifield,  24  Occ.  N.  21)8,  3  O.  W.  It.  802. 

Seleotton  of  Site — Arbitration  and  AwardA 
— Under  s.  34  of  the  Public  Schools  Act,  i 
Bdw.  VII.  c.  39  (O.),  the  arbitrators  ap- 
pointed in  consequence  of  a  majority  of  the 
ratepayers  at  a  special  meeting  differing  (from 
the  trustees)  as  to  the  suitability  of  the  site 
for  a  school  house  selected  by  the  trustees, 
can  determine  only  whether  or  not  the  site 
selected  by  the  trustees  is  a  suitable  one ;  they 
have  no  power  to  select  another  site.  In  re 
Sombra  Public  School  Section  ?fo,  26.  24  Occ. 
N.  16,  6  O.  L.  R.  585,  2  O.  W.  R.  928. 

Seleetloin  of  Site  —  Difference  between 
trustees  and  ratepayers — Powers  of  arbitrators 
—  Award  —  Reference  back.  Re  Sombra 
Public  School  Section,  2t>.  928;  GO.  L.  R. 
585. 

Seleetion  of  Soltool  Site  —  Trustees — 
Ra  tepayers — Difference — A  ward — I  n  validity — 
Mandamus — Estoppel.] — It  is  only  in  case  of 
a  difference  between  the  trustees,  on  the  one 
hand,  and  a  majority  of  the  ratepayers  at  a 
special  meeting,  on  the  other,  as  to  a  school 
site  selected  by  the  trustees,  that  an  arbitration 
is  to  be  had,  under  s.  31  of  the  Public  Schools 
Act,  R.  S.  O.  18J)7  c.  292.  And  where  a 
majority  of  the  ratepayers  at  a  special  meeting 
voted  in  favour  of  a  change  of  school  site, 
without  any  selection  of  site  having  been  first 
made  by  the  trustees : — Held,  that  there  was 
no  foundation  for  an  arbitration,  and  that  an 
award  made  by  arbitrators  appointed  in  the 
manner  prescribed  by  s.-s.  2.  whether  such 
award  was  or  was  not  valid  on  its  face,  was 
an  absolutely  void  proceeding,  and  no  answer 
to  a  motion  by  the  trustees  for  a  mandamus 
to  the  corporation  requiring  them  to  pass  a 
by-law  for  the  issue  of  debentures  to  provide 
funds  for  the  purchase  of  a  school  site  and 
the  erection  of  a  school  house  in  pursuance 
of  the  vote  of  the  ratepayers.  Quaere,  whether 
the  award  was  valid  on  its  face,  inasmuch  as 
it  did  not  shew  a  difference  between  the  trus- 
tees and  the  ratepayers  : — Held,  also,  that  ther*» 


could  be  no  estoppel  against  the  applicants, 
or  waiver  of  the  public  right.  Judgment  of 
a  Divisional  Court,  22  Occ  N.  291,  1  O.  W. 
R.  387,  447,  4  O.  L.  R.  272,  affirmed.  In  re 
Cafiwright  Public  School  Trustees  oikI  Town- 
tihip  of  (Jartwright,  23  Occ.  N.  21(S,  5  O.  L.  R. 
tJ99,  2  O.  W.  R,  340. 


Separate     Towm     witUa     GouiLty  — 

County  Model  School  Situated  in.]  —  The 
town  of  Toronto  Junction,  territorially  within 
the  limits  of  the  county  of  York,  but  a  sepa- 
rate town  within  the  provisions  of  the  Muni- 
cipal Act,  and  as  a  municipality  not  under 
the  jurisoiction  of  the  county  council,  is  yec 
part  of  the  county,  within  the  meaning  of  ss. 
83  and  84  of  the  Public  Schools  Act,  1  Edw. 
VII.  c.  39 ;  and  the  county  is  bound  to  contri- 
bute to  the  supi)ort  of  a  county  model  school 
situated  in  the  town.    2'oronto  Junction'  Pub- 

i  lie  School  Board  v.  County  of  York^  22  Occ. 

'  N.  145,  3  O.  L.  R.  416. 

Site  —  Change  —  Trustees  —  Adoption  by 

ratepayers*  meeting  —  Resolution  —  Minutes 

— Evidence  dehors — Inspector — Arbitration  — 

Award  —  Injunction — Estoppel — Res  judicata 

i  — Reverting  to  former  site  after  change  — 

I  Resolution  of  Tatepayers — ^Poll — Qualification 

I  of  voters — ^Scrutiny.    McLean  v.  Robertson,  1 

O.  W.  R.  578.  2  O.  L.  R.  111. 

Si&i^porter  of  Separate  Sehool  —  Right 
to  Withdraw  and  Support  Regular  School.] — 
It  is  permissible  for  any  ratepayer  in  a  school 
section  to  withdraw  from  a  dissident  corpora- 
tion and  join  the  majority  under  the  control 
of  the  school  commissioners,  even  where  such 
ratepayer  has  previously  petitioned  for  the 
creation  of  the  dissident  corporation,  to  whicn 
he  has  paid  taxes  for  a  certain  time,  and  eveb 
when  he  is  of  a  different  religion  from  that 
of  the  majority.  Outremont  School  Syndics 
v.  Ainslic,  Q.  R.  25  S.  C.  348. 

Trustee — Election  of — Equaiity  of  Votes 
— Casting  Vote — Complaint  —  Jurisdiction  of 
County  t^ouri  Judge.] — Upon  thie  complaint 
of  S.  of  the  election  of  I.  as  a  public  adiool 
trustee  for  the  year  1902  for  a' ward  in  a  city  : 
—Held,  that  the  Public  Schools  Act,  1  Edw. 
VII.  c.  39,  s.  63,  presupposes  an  election,  and 
that,  inasmuch  as  in  the  election  in  question 
there  was  a  tie,  and  the  proper  officer  had  not 
yet  given  the  casting  vote,  there  was  not  an 
election  within  the  meaning  of  the  section, 
and  the  Judge  of  the  County  Court  had  no 
jurisdiction  to  hear  the  complaint.  In  re 
Ireland,  22  Occ.  N.  151. 

Trustees — Agreement  with  Teacher — Meet. 
ing — Seccssity  for.] — An  agreement  between 
a  board  of  school  trustees  and  a  teacher,  which 
appeared  not  to  have  been  adopted  at  a  meet- 
ing of  the  board,  was  held  to  be  void  as 
against  the  board  by  reason  of  the  provisions 
of  the  School  Ordinance.  Sparling  v.  Spring 
Coulee  School  Trustees,  4  Terr.  L.  R.  366. 

Trustees — Declaration  of  Office  Inspector 
— Inquiry — Replevin — Parties — Use  of  Name 
of  School  Corporation.]  —  An  inspector  ap- 
I)ointed  under  the  Public  Schools  Act,  R.  S. 
M.  1902  c.  148,  is  not  authorized  by  s.  32  of 
the  Act  or  otherwise  to  inquire  whether  a 
trustee  duly  elected  has  forfeited  his  office 
under  s.  243  of  the  Act  by  refusing  or  neglect- 
ing to  take  the  declaration  of  office  required 
by  8.  31^  Where  an  inspector  undertook  such 
inquiry  and  declared  the  seats  of  two  trustees 
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vacant,  and  two  new  trostees  were  Bubee-  | 
quently  elected  at  a  meeting  of  the  ratepayers 
called  by  direction  of  the  inspector,  the  pro- 
ceedings were  declared  null  and  void,  and 
the  plaintiff  corporation  held  entitled  to  suc- 
ceed in  an  action  of  replevin  commenced  by 
direction  of  the  old  board  i^^nst  the  two  new 
trustees  and  others  who  had  broken  into  the 
school  building  and  taken  away  the  furniture. 
Chaplin  v.  Woodstock  Public  School  Board, 
16  O.  R.  728^  followed.  Qusre,  whether  the 
defendants  could  resist  the  action  which  was 
brought  in  the  name  of  the  school  corporation, 
the  acknowledged  owner  of  the  goods,  and 
whether  the  defendants  in  any  case  could  do 
more  than  apply  to  the  Ck>urt  to  stay  the  use 
of  the  name  of  the  corporation  in  the  action, 
on  the  ground  that  its  use  was  not  authorized 
by  those  who  were  lawfully  the  trustees. 
YouviUe  School  District  Tru9tee9  v.  Belle- 
mere,  24  Occ  N.  146,  14  Man.  L.  R.  511. 

Trastees — Duty  of — Action  by  teacher-— 
Injury  to  health — Neglect  to  employ  caretaker 
—  Waiver  —  Eividence  —  Cause  of  illness  — 
Costs.     Emerson  v.  Melancthon  School  Trus* 

tees,  3  O.  W.  R.  12,  426. 

• 

Tmstees — Power  to  Borrow  —  Orditiary 
Expenditure,] — ^The  plaintiff,  one  of  the  trus- 
tees of  a  school  section,  at  the  instance  of  his 
co-trustees,  lent  to  the  trustees  a  sum  of 
money  required  for  payment  of  the  teacher's 
salary: — ^Held,  that,  as  the  amount  borrowed 
was  to  be  applied  to  ordinary  expenditure, 
and  did  not  increase  the  liabilities  of  the  cor- 
poration, no  special  authority  to  borrow  was 
necessary.  McNeil  v.  Victoria  School  Trus- 
tees, 34  N.  S.  Reps.  546. 


— Qualification  —  Contraoi  with 

Board — Termination,] — ^The  lack  of  qualifica- 
tion of  a  school  trustee  which  results  from 
his  having  a  contract  with  the  school  board, 
ends  with  such  contract,  and  after  he  has 
been  paid  the  amount  owing  in  respect  of  it, 
he  is  no  longer  liable  to  be  unseated  on  this 
ground.  A  school  trustee  who,  at  the  order 
of  the  board,  causes  certain  work  to  be  done 
on  account  of  the  board,  and  pays  for  it  him- 
self, and  afterwards  is  paid  what  he  has  ex- 
pended and  for  his  time  in  overseeing  the 
work,  is  not  a  contractor  with  the  board 
within  the  meaning  of  art.  147  of  the  School 
Code,  and  does  not  by  thus  acting  forfeit  his 
seat.    Larochelle  v.  Roi,  Q.  R.  27  S.  C.  55. 

X^ustees  —  Secretary-Treasurer  of  Board 
—  Security  —  Validity,]  —  The  security  fur- 
nished by  the  secretary-treasurer  of  a  board 
of  school  commissioners  and  accepted  by  the 
chairman  is  not  void  because  it  is  not  made 
by  notarial  act  nor  by  act  sous  seing  priv6 
signed  and  acknowledged  before  a  justice  of 
the  peace,  in  accordance  with  art.  20S8,  R. 
S.  Q. ;  but  such  formality  being  only  acci- 
dental and  not  essential  to  the  validity  of  the 
security,  a  security  sous  seing  priv6  not 
signed  and  acknowledged  before  a  justice  is  a 
v«did  engagement  on  the  part  of  the  surety. 
2.  Although  art  2089.  R.  S.  Q.,  says  that 
the  security  should  be  given  jointly  and  sever- 
ally by  two  solvent  sureties,  a  security  given 
by  a  single  surety  is  not  less  valid.  3.  The 
neglect  to  transmit  the  security  to  the  super- 
intendent of  public  instruction  id  without 
effect  upon  the  validity  of  the  security.  St, 
Vorhert  School  Gommissioners  v.  PaquettCt 
Q.  R.  18  S.  C.  289. 


T«iut«eB  —  Teacher — Power  of  Dismissal 
—Inquiry.]— Under  s.  16  (7)  of  the  PubUc 
Schools  Act,  1  Bdw.  VII.  c.  40  (O.),  which 
enables  the  board  of  education  of  a  munici- 
pality "  to  appoint  and  remove  such  teachers, 
officers,  and  servants,  as  they  may  deem  ex- 
pedient," members  or  the  board  are  the  sole 
judges  of  what  they  may  deem  expedient  in 
each  particular  case  in  the  matter  of  the  re- 
moval or  dismissal  of  a  teacher  on  the  ground 
of  unsuitability  for  the  position.  They  may 
institute  a  private  inquiry  into  such  a  nuitter 
without  allowing  the  usual  safeguards  of  re- 
presentation by  counsel  to  the  i>erBon  affected, 
or  they  may  dispense  with  sudi  investigation 
and  proceed  on  their  own  conviction  4>f  what 
is  right  from  a  general  knowledge  of  the  situa- 
tion; they  may  also  act  on  the  report  of  an 
inspector,  although  irregularly  obtained^  or 
may  remit  the  matter  to  a  committee  and  act 
on  its  report,  and  they  should  not  he  inter- 
fered with  by  injunction  in  any  action  they 
may  be  advised  to  take.  Although  honorary 
trustees  of  the  property  held  for  the  purposes 
of  public  education,  their  relation  is  not  in 
any  sense  fiduciary.  Cases  of  charitable  en- 
dowments, in  which  property  is  clothed  with 
a  trust,  considered.  Dunn  v.  Toronto  Board 
of  Education,  24  Occ.  N.  223,  7  O.  L.  R.  451, 
3  O.  W.  R.  898. 

Uaion  of  8cl&ool  SeetloM — Powers  of 
Arbitrators  —  Appeal  to  County  Council— 1 
Edw,  VII.  0.  S9,  s,  4«.]— An  application  was 
made  to  a  township  council  to  alter  the 
boundaries  of  school  sections  12,  13,  and  14, 
by  taking  about  1,200  acres  from  13  and  add- 
ing them  to  12,  and  by  taking  about  2,000 
acres  from  14  and  adding  them  to  13.  The 
township  council  refused  the  application;  an 
appeal  was  taken  to  the  county  council  against 
such  refusal;  and  arbitrators  were  appointed 
by  the  latter  council  under  the  authority  of 
s.  42  (3)  of  the  Public  Schools  Act,  1  Bdw. 
VII.  c.  39.  The  arbitrators  made  no  altera- 
tion in  the  boundaries  of  any  of  the  sections, 
but  by  their  award  assumed  to  unite  sections 
12  and  13,  and  recommended  the  building  of  a 
new  school  house  iu  a  central  position  in  the 
thus  united  sections: — Held,  that  it  was  not 
within  the  power  of  the  arbitrators  to  unite 
the  two  school  sections  upon  an  appeal  against 
a  refusal  to  comply  with  an  application  to 
alter  boundaries  /  only.  The  arbitrators  are 
given  power  "  to  form,  divide,  unite,  or  alter 
the  boundaries."  but  that  means  to  form, 
divide,  unite,  or  alter  in  accordance  with  the 
subject  matter  of  the  appeal.  Award  set 
aside  without  costs.  In  re  Southicold  PuhUc 
School  Sections,  22  Occ.  N.  62,  3  O.  Jj,  R. 
81,  1  O.  W.  R.  32. 

III.  Sei^arate  Schools. 

Adjoining  Mnnicipalities  —  Three-mile 
Limit — Separate  School  Supporters  -^  Notice 
— Change  in  Assessment  Rolls — Court  of  Re- 
vision,] —  Roman  Catholic  supporters  of  a 
separate  school  who  live  in  a  town  may,  by 
giving  notice,  become  supporters  of  the  near- 
est separate  school  in  an  adjoining  rural 
municipality,  within  three  miles  distance ;  and 
the  High  Oourt  has  power,  in  an  action 
brought  by  the  trustees  of  the  rural  separate 
school  section  against  the  town  corporation, 
to  adjudge  that  taxes  levied  and  collected 
from  ratepayers  of  the  defendant  municipal- 
ity, who  gave  the  required  notice,  shall  be 
paid  over  to  the  plaintiffs  for  the  support  of 
the  rural  separate  school.       Sandwich  East 
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iyo.  1)  Roman  V<itholic  mtparute  iSchaol 
Trustees  V.  Town  of  Walkerville,  5  O.  W.  B. 
211,  527,  10  O.  L.  R.  214. 

BiTiston  of  Property  betwoen  Soliool 
Boards  —  Arbitration  and  Award,] — Awatd 
of  Street,  J.  as  arbitrator.  In  re  Windsor 
iSchools,  l>4  Ooc.  N.  173. 

EatabliBhrnent  of  —  Debts  of  Public 
ISchool  District — Liability  of  Separate  School 

•  Supporters  for — Construction  of  Statutes.} — 
On  the  24th  February,  18»9,  the  Qrattan 
Roman  Catholic  Separate  School  District  was 
established  in  the  town  of  Regina  by  the  Ro- 
man Catholic  ratepayers,  the  limits  of  the 
school  district  being  those  of  the  municipality 
of  the  town^  as  also  the  limits  of  the  previ- 
ously organized  public  school  district  of  Re- 
gina. At  the  time  of  the  establishment  of 
the  separate  school  district,  the  public  school 
district  was  liable  for  debts,  to  secure  the 
repayment  of  which  by  yearly  instalments 
(one  lulling  due  in  18JU)  the  public  school 
corporation  had  issued  debentures,  and  the 
trustees  included  the  amount  of  the  1890  in- 
stalment in  the  amount  which  they  required 

*  the  municipal  council  of  the  town  to  levy  for 
the  yeiLr.  In  making  the  levy  the  town  coun- 
cil exacted  payment  from  the  plaintiff  of 
$1.$>5,  which  was  his  assessed  proportion  of 
the  amount  necessary  to  pay  the  debenture 
instalment,  and  which  he  paid  under  protest 
and  now  sought  to  recover  back  from  the 
municipality,  upon  the  ground  that  the  coun- 
cil had  no  power  to  assess  him,  he  being  a 
separate  school  supporter: — Held,  that  the 
plaintiff  was  not  liable  for  the  rate  in  ques- 
tion. Construction  of  s.  14  of  the  North- 
West  Territories  Act,  R.  S.  C.  c.  50,  as 
amended  by  (51  V.  c.  5,  s.  1,  and  s.  36  of  the 
School  Ordinance.  McCarthy  v.  Town  of 
Regina,  21  Occ.  X.  321. 

Protestant  School  —  Pupil  of  another 
Faith  —  Scholarship  —  Withholding — Man- 
damus — ■  School  Regulations.]  —  The  peti- 
tioner, a  British  subject,  resident  in  Mon- 
treal, but  not  the  owner  of  real  estate,  was 
by  religion  a  Jew.  His  son  was  admitted  to 
a  Protestant  school  under  the  control  of  the 
respondents,  and  by  his  success  in  his  classes 
and  in  the  examinations  would,  in  ordinary 
course,  have  been  entitled  to  a  commissioners 
scholarship,  which  gives  a  right  to  a  high 
school  coui*se  free  of  tuition  fees.  The  com- 
missioners having,  under  their  regulations, 
withheld  the  scholarship,  the  petitioner  ap- 
plied for  a  writ  of  mandamus  to  comi>el  the 
respondents  to  grant  his  son  such  scholarship : 
— Held,  that  the  remedy  by  mandamus  was 
the  proper  one  under  the  circumstances,  the 
petitioner  alleging  the  refusal  on  the  part  of 
the  respondents  to  perform  a  duty  incumbent 
on  them  by  law.  2.  The  petitioner  not  being 
c  Protestant,  and  not  being  the  owner  of  real 
estate  inscribed  on  the  Protestant  panel,  his 
son  was  not  entitled,  as  of  right,  to  admis- 
sion to  the  Protestant  schools.  3.  His  ad- 
mission to  a  Protestant  school  by  grace  of 
the  Prot(»stant  school  commissioners  did  not 
amount  to  a  warranty  that  the  existing  school 
regulations  were  to  be  permanent  and  un- 
changed throughout  the  entire  scholastic 
course.  4.  The  respondents  had,  within  the 
limits  of  their  corporate  authority,  power  to 
change  the  school  regulations  from  year  to 
year,  and  particularly  in  regard  to  prizes  and 
other  competitive  rewards :  and.  consequently, 
they  had  power  to  provide  by  regulation  that 


the  child  of  a  Jew,  not  the  owner  of  real 
estaite^  should  be  ineligible  to  compete  for  a 
commissioners'  scholarship.  Pinsler  y.  Pro- 
testant Board  of  School  Commissioners,  Q. 
R.  23  S.  C.  365. 

Qualilloatioiji  of  Teaolierfl — Construc- 
tion of  Statute  —  Religious  Community  — 
Status,]  —  The  general  policy  declared  by 
later  statutory  enactments  is  to  require 
teachers  of  separate  schools  to  undergo  the 
same  examinations  and, receive  the  same  cer- 
tificates as  common  school  teachers,  but 
some  i>ersous  are  exempted  from  its  immedi- 
ate operation,  and  the  word  '*  persons  **  in  s. 
36  of  R.  S.  O.  1807  c.  294,  is  to  be  read  as 
'individuals;"  and  where,  as  in  that  enact- 
ment, there  is  found  in  unambiguous  lan- 
guage a  general  declaration  as  to  the  quali- 
fication requireil,  any  restriction  upon  that 
declaration  should  not  be  extended  beyond 
what  the  language,  construed  in  the  ordinary 
and  natural  meaning  of  the  words,  and  in 
the  light  of  the  context,  clearly  requires. 
Judgment  of  MacMahon,  J.,  24  Occ.  N.  319, 
8  O.  L.  R.  135,  4  O.  W.  R.  58,  affirmed. 
Grattan  y.  Ottaica  Roman  Catholic  Separate 
School  Trustees,  25  Occ.  N.*  104,  9  O.  L.  R. 
43a.  4  O.  W.  R.  389. 

Supporters  of  —  Assessment  for  Pub- 
lic School  Debts.] — A  ratepayer  rated  as  a 
supporter  of  a  separate  school  where  a  sepa- 
rate school  district  has  been  formed  is  not 
liable  to  be  assessed  for  a  debenture  in- 
debtedness of  the  public  school  incurred 
prior  to  the  establishment  of  the  separate 
school  district  McCarthy  v.  Town  of  Re- 
gina, 21  Ooc.  N.  321,  5  Terr.  L.  R.  71. 

Teaehors  —  Religious  Community  — 
Residence — Contract,]  —  The  Ottawa  sepa- 
rate school  trustees  entered  into  an  agree- 
ment to  secure  the  services  of  Christian  Bro- 
thers as  teachers  in  a  proposed  separate 
school  for  boys,  the  agreement  among  other 
things  providing  for  the  erection  by  the 
trustees  of  a  house  or  residence  with  chapel, 
etc.,  for  the  Brothers,  and  the  advance  of 
$100  for  each  of  the  Brothers  for  furniture, 
this  furniture  to  become  the  property  of  the 
Brothers  at  the  rate  of  one-fifth  for  each  year , 
the  contract  to  be  in  force  for  ten  years 
unless  previously  put  an  end  to  by  notioe 
in  a  prescribed  way : — Held,  that  the  agree- 
ment was  invalid  because  (1)  Christian 
Brothers  as  such  are  not  qualified  to  teach 
in  separate  schools  in  Ontario;  (2)  school 
trustees  have  no  authority  to  expend  money 
in  erecting  a  house  for  teachers;  or  (3)  to 
enter  into  a  contract  with  a  teacher  extend- 
ing beyond  a  year.  Orattan  y.  Ottawa  Sepa- 
rate School  Trustees,  24  Occ.  N.  319,  8  O. 
I^  R.  135,  4  O.  W.  R.  58,  389. 

Withdrawal  of  Supporter — Continue 
ance  of  Liability,]  —  Property  which  was 
owned  by  a  separate  school  supporter  and 
so  assessed  for  rates  imposed  under  by-laws 
passed  before  the  time  when  the  supporter 
has  withdrawn,  does  not  remain  liable  for 
such  rates  in  the  future  unless  the  property 
is  still  owned  by  him  at  the  time  of  each 
assessment,  and  he  resides  in  the  section. 
But  the  ratepayer  who  was  such  when  the 
loan  was  effected  remains  liable  for  future 
assessments  to  the  extent  of  the  ratable  pro- 
perty he  possesses,  so  long  as  he  is  resident 
within  the  school  district.  In  re  Educaihn 
Department  Act  and  Separate  Schools  Act^ 
21  Occ.  N.  288,  1  O.  L.  R.  584. 
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SCHOOL  COMMISSIONER. 


See  Notice  of  Action. 


SCIENTER. 


8ee  Animals. 


SCIRE  FACIAS. 

Crown  Iiandft  —  Qrant  —  Error  —  Ad- 
verse Claim  —  Caneellation,']  —  The  provi- 
sions of  the  Quebec  statute  respecting  the 
sale  and  management  of  public  lands,  32  V. 
c.  11,  R.  S.  Q.  art.  1299,  do  not  authorize 
the  cancellation  of  letters  patent  by  the 
Commissioner  of  Crown  Lands,  where  ad- 
verse claims  to  the  lands  exist.  Judgment 
of  the  Oburt  of  Queen's  Bench  reversed,  and 
judgment  of  the  Superior  Court  (in  review), 
Q.  R.  18  S.  O.  520,  restored.  Rex  v.  Adams, 
21  Occ.  N.  328,  31  S.  a  R.  220. 

See  Crown. 


SCRUTINY. 


See  Municipal  Elections. 


SEAL. 


See  OoMPANY — Contract  —  Distribution 

OF  Estates. 


SEAMEN'S  ACT. 


*Sre  Constitutional  Law. 


SEARCH  WARRANT. 


See  Malicious  Pboseoution. 


SECONDARY  EVIDENCE. 


See   Evidence. 


SECRET  PROFITS. 


See  Master  and  Servant. 


SECURITY  FOR  COSTS. 


See  Costs. 


SEDUCTION. 


Evidence — ^Action  brought  for  daughter's 
benefit — Judge's  charge— Credibility  of  wit- 
nesses— Uejection  of  evidence — ^Miscarriage. 
Grainger  v.  Hamilton,  1  O.  W.  R.  819. 

Erldence   of   Plaintiff's  Danghter  — 

Rape — ^on*ii»* — Tfio  Reasonable  Evidence  of 
Sediwtion — Disagreement  of  Jury — Rule  180 
— Scope  of.] — Father  brought  action  for  se- 
duction of  his  daughter  and  the  jury  dis- 
agreed three  times.  Motion  was  made  by 
the  defendant,  under  Rule  780,  for  judg- 
ment dismissing  the  action.  The  plaintiff's 
daughter  swore  that  the  defendant  was  the 
father  of  her  child,  but  that  the  connection 
effected  with  her  by  the  defendant  was  by 
force  and  without  her  consent.  The  daugh- 
ter was  not  in  the  plaintiff's  service  or  liv- 
ing at  home  at  the  time  of  the  seduction: — 
Held,  that  it  was  for  the  jury  to  say,  on  the 
evidence  of  the  daughter,  whether  or  not 
they  accepted  her  statement  on  the  whole,  as 
they  might  be  satisfied  as  to  the  paternity 
but  still  discredit  the  evidence  of  force. 
Vincent  v.  Sprague,  3  U.  C.  R.  283,  and 
Brown  v.  Dalby,  7  U.  Q.  R.  160,  considered. 
(iambeU  v.  lieggie,  2  O.  W.  U.  1174,  5  O.  W. 
R.  746,  6  O.  W.  R.  184.  S.  C,  sub  nom. 
E.  V.  F.,  10  O.  L.  R-  489. 

Bight  of  A.otion  —  Death  of  father — 
Action  by  mother — Proof  of  service — Sur- 
vival of  father's  right— Amendment  —  Sta- 
tute of  Limitations — ^Trustee  Act.  O'Brien 
V.  Ellis,  2  O.  W.  R.  685. 

See  Criminal  Law. 


SEIZTTKE. 

See  Attachment   of   Debts  —  EJxbcution 
— Saisie-Conservatoibe. 


SENTENCE. 

See  Constitutional  Law — Criminal  Law 
— IjIQXJor  Act  of  Ontario — Statutes. 


SEPARATE  ESTATE. 


See  Husband  and  Wife. 


SEPAEATE  SCHOOLS. 


See  Schools. 


SEPARATION. 


See  Husband  and  Wife. 
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SEQTTE8TRATI0H. 


PAtitloB  —  Grounds,] — ^In  a  petition  for 
sequestration  the  grounds  upon  which  the 
petition  is  based  should  be  special,  and  it 
is  not  sufficient  to  allege  simply  that  it  is 
iu  the  interest  of  the  petitioner  that  the  im- 
movable should  be  judicially  sequestrated. 
Crcvier  v.  Cloutier,  4  Q.  P.  R.  347. 

PetitloB  —  Grounds . —  Administration*] 
— In  a  petition  for  sequestration,  the  grounds 
upon  which  the  demand  is  based  must  be 
special,  and  it  is  not  sufficient  to  allege 
simply  "  that  the  imipovables  have  not  been 
leased  nor  administered/'  especially  where  the 
defendant,  being  absent  from  the  country, 
has  named  an  attorney  to  see  to  the  admin- 
istration of  such  properties.  Meyers  v.  ^i^- 
son,  4  Q.  P.  R.  394. 

tiee  Costs — Sale  of  Goods. 


SERVICE  OF  PAPEBS. 

AotioB  for  Piioe  of  Goods — Service  of 

Account.] — In  an  action  for  goods  sold  and 
board  furnished  by  an  innkeeper,  where  an 
account  of  the  plain tiflfs  claim  has  been 
filed  with  the  report  of  the  action,  there  is 
no  ground  for  a  motion  to  suspend  the  pro- 
ceedings until  a  copy  of  the  account  has  been 
served  on  the  defendant.  Chateau  Frontenac 
Co.  v.  Lionais,  3  Q.  P.  R.  362. 

AotioB  for  Physioiaa's  Fees — Service 
of  Account.'] — In  an  action  by  a  physician 
for  the  value  of  professional  services: — Held, 
that  the  default  of  serving  a  detailed  ac- 
count upon  the  defendant  is  not  a  ground 
for  an  exception  to  the  form,  and  can  have  j 
no  other  effect  than  to  delay  the  judgment  ' 
or  proceedings  until  the  account  is  served. 
Perrigo  v.  Arcand,  3  Q.  P.  It  330. 

AdTooate  —  Election  of  Domicil — Ceas- 
ing to  Occupy.] — When  an  advocate  has  his 
chosen  place  of  domicil  within  a  radius  of  a  , 
mile  from  the  court  house,  all  services  on 
him  should  be  made  at  this  chosen  domicil, 
even  if  he  has  ceased  to  occupy  it,  and  ser- 
vice can  not  be  made  on  the  clerk  of  the 
Court  unless  this  domicil  has  been  found 
closed.     Hogue  v.  Davelui/,  7  Q.  P.  R.  129. 

iMterrosatories  —  Personal  Service  —  , 
Domicil — Place  of  Business.] — A  motion  that  ' 
interrogatories  sur  faits  et  articles  shall  be 
taken  as  answered  against  him,  in  pursuance 
of  art.  364,  (X  P..  will  not  be  granted  against 
a  defendant  in  default,  unless  such  interro- 
gatories have  been  served  upon  him  person- 
ally or  at  his  domicil  (art.  361,  C.  P.),  if 
it  is  not  established  that  he  is  absent  or  in 
hiding.  2.  Service  effected  at  his  place  of 
business  is  only  valid  when  such  defendant 
has  no  regular  domicil  or  ordinary  residence, 
as  that  exists  for  the  service  of*  process  in 
an  action  under  art.  128,  C.  P.  Myers  v. 
Mercier,  5  Q.  P.  R.  6. 

Petition  —  Hushand  and  Wife—Suhsti' 
tilted  Service.]  —  If  a  defendant  is  absent 
from  his  domicil,  habitually  during  the 
hours  in  which  the  service  of  process  may 
l>e  regularly  effected  upon  him,  and  leaves 
a  writing  upon  his  door  notifying  those  seek- 
ing him  to  apply  at  the  house  of  one  of  his 


neighbours,  permission  will  be  granted  to 
serve  upon  him  a  petition  pour  ester  la  jus- 
tice en  separation,  by  serving  the  neighbour 
indicated  by  the  writing.  Mead  v.  Fyen,  4 
Q.    P.    R.   406. 

Praotioe  —  -Time — Saturday  Afternoon.] 
— Service  of  papers  in  an  action  on  the  so- 
licitor of  a  party  after  one  o'clock  on  Satur- 
day aftei*noon  is  bad.  Couture  v.  Bilanger, 
Q.  R.  27  S.  C.  77. 

Time  —  Summary  Procedure  —  Hour  of 
Service  —  Exception.] — An  exception  to  the 
form,  served  on  the  second  day  after  the  re- 
turn of  the  proceeding  excepted  to,  in  a 
summary  matter,  but  after  five  o'clock  in 
the  afternoon,  will  not  be  received.  Pr^fon- 
taine  v.  Wiseman,  7  Q.  P.  R-  135. 

See  Attachment  of  Debts  —  Baiuff — 
Oaitada  Tempekancb  Act — OoxmTs — Hus- 
band AND  Wife— Judgment  —  Mechanics' 

LJENS  —  MOBTQAQB — PaBIXAMSNTABT  ELEC- 
TIONS — I*leadino  —  Railway  —  Tbial — 
WrmsssEs  —  Wbit  of  Revendication  — 
Writ  of  Summons. 


SEBvixUilE. 

See  E2ASEMKNT  —  Municipal  Oobpobations 
— Water  and  Watebooubsbs. 


sEssioirs. 

Sessions  —  Jurisdiction  —  Appeal  from 
Summary  Conviction  —  Reoognizance-^Pay- 
ment  of  Fine  and  Costs — Bar  to  Appeal — 
Order  for  Repayment — Surplusage  —  PuhUc 
Sohools  Act — Refusal  of  Trustee  to  Perform 
Duty — Conviction  for — Right  of  Appeal.] — 
The  conviction  was  for  that  defendant,  be- 
ing a  i>erson  who  had  been  elected  a  school 
trustee  for  school  section  No.  18  in  the 
township  of  Peel,  in  the  countv  of  Welling- 
ton, did  on  5th  January,  1905,  refuse  or 
neglect  to  perform  the  duties  of  the  ofilce 
by  refusing  or  neglecting  to  engage  a  teacher, 
and  by  not  providing  the  necessary  school 
accommodation  for  the  school.  The  defen- 
dant was  adjudged  to  pay  a  fine  of  $20  and 
the  costs  of  the  prosecution,  and  he  paid 
both: — Held,  on  appeal,  that  the  conviction 
should  be  quashed,  and  repayment  of  the  fine 
and  costs  ordered.  Payment  of  the  fine  does 
not  bar  the  right  of  appeal,  when  the  pay- 
ment is  made  contemporaneously  with  the 
expression  of  intention  to  appeal,  and  under 
pain  of  distress.  In  re  Justices  of  York  and 
Peel,  Ex  p.  M^son,  13  C.  P.  15,  followed. 
Rex  V.  Neuberger,  9  B.  C.  R.  272,  distin- 
guished. A  recognizance  to  appear  at  the 
general  sessions  and  *'enter  an  appeal/*  is 
sufllcient  Rex  v.  Geiser,  21  C.  L.  T.  Occ. 
N.  004,  distinguished.  Upon  the  allowance 
of  such  an  appeal  repayment  of  the  fine  and 
costs  and  payment  of  the  costs  of  the  appeal 
are  properly  ordered.  Regina  v.  Mcintosh, 
28  O.  R.  603,  followed.  Under  R.  S.  O.  c 
90.  s.  7.  any  partjr  who  considers  himself 
aggrieved  by  a  conviction  or  order  of  a  jus- 
tice of  the  peace  under  any  statute  in  force 
in  Ontario,  and  relating  to  matters  within 
the  legislative  authority  of  the  legislature  of 
Ontario,  may,  unless  it  is  otherwise'  provided 
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by  the  parUcalar  Act  under  which  the  cou- 
.viction  or  order  is  made,  appeal  therefrom 
to  the  general  sessions  of  the  peace.  There 
is  no  provision  in  the  Public  Schools  Act 
which  alters  or  limits  the  effect  of  the  above 
section.  Ueas  v.  Tucker,  0  O.  W.  R.  533,  10 
O.  L.  B.  506. 

See  Way. 


SESSION  OF  PASLIAKENT. 


See  Pasliamentaby  Elections. 


SET-OFF. 

Aeeouat  —  Disputed  liem% — Absence  of 
Liquidation,']  —  Set-off  will  not  be  allowed 
when  the  amount  of  the  account  which  the 
defendant  assumes  to  set  off  cannot  be  de- 
termined without  a  long  discussion  and  con- 
testation of  the  majority  of  the  items.  2.  A 
defendant  in  such  a  case  cannot  complain 
of  a  judgment  which  allows  him  a  set-off 
in  part,  to  which  he  had  no  right,  and  pro- 
perly rejects  the  remainder  of  his  account. 
Pharand  v.  Deslandes,  Q.  R.  24  S.  a  324. 

Aetiom  on  -  Gontraot  — '  Damages  for 
Breach.'] — Where  an  action  is  brought  on  a 
contract,  and  the  defendant  pleads  non-ful- 
filment of  contract,  he  mav  plead  as  a  set- 
off damages  which  are  alleged  to  have  di- 
rectly resulted  from  the  ne^igence  and  de- 
faults of  the  plaintiff  in  connection  with  the 
contract  sued  on.  Latour  v.  Yasinooski,  Q. 
R.  20  S.  C.  292. 


Kent,  Q.  R.  11  K.  B.  373,  not  foUowed. 
Kent  V.  Munroe,  25  Occ.  N.  40,  8  O.  L.  R. 
723,  4  O.  W.  R,  468. 


—  Winding-up  —  Promissory  Note 
Maturing  after  Order — Set-off  of  Deposit  to 
Credit  of  Indorser — Note  made  iy  Municipal 
Officers  for  Municipal  Purposes  —  Personal 
Ltahility  —  Set-off  of  Deposit  to  Credit  of 
Municipality.'] — ^The  funds  of  a  township  cor- 
poration were  deposited  in  a  chartered  bank 
to  the  credit  of  an  account  kept  in  the  name 
of  **  A.  M.,  treasurer  of  R."  The  township 
council  purported,  by  by-law,  to  authorize 
the  treasurer  and  reeve  to  borrow  from  the 
bank  money  to  be  used  for  drainage  pur- 
poses. Accordingly  the  treasurer  made  a  pro- 
missory note  which  he  signed  in  his  own 
name  with  the  words  "treasurer  of  the  town- 
ship of  R."  after  it,  in  favour  of  the  reeve, 
and  the  reeve  indorsed  it,  signing  his  own 
name  with  the  words  **reeve  of  R."  after 
it.  This  note  was  discounted  by  the  bank, 
the  proceeds  placed  to  the  credit  of  the  ac- 
count referred  to,  and  paid  out  for  the  drain- 
age purposes  specified.  The  bank  being  in 
liquidation  under  the  Dominion  Winding-up 
Act,  the  liquidators  sued  the  reeve  and  trea- 
surer in  their  personal  capacities  upon  the 
note,  which  matured  after  the  winding-ui? 
order: — Held,  that  the  defendants  were  per- 
sonally liable  upon  the  note,  and  were  not 
entitled  to  set  off.  against  the  plaintiffs' 
claim  upon  it,  the  balance  in  the  bank  to  thp 
credit  of  the  account  kept  in  the  name  of 
the  treasurer  at  the  date  of  the  winding-up 
order;  but  the  defendant  the  reeve  was  en- 
titled to  set  off  the  amount  standing  to  the 
credit  of  his  private  account  in  the  l>ank  at 
the  date  of  the  winding-up  order,  and  the  de- 
fendants were  allowed  to  amend  their  plead- 
ings BO  as  to  claim  that  set-off.     Vanier  v. 


—  Winding-up — Transfer  of  Assets 
to  Debtor  within  SO  days — Moneys  Deposited 
by  Third  Parties  to  Satisfy  Debt.]— After  a 
bank  have  suspended  payment,  and  their  in- 
solvency is  notorious,  compensation  of  a 
debt  due  to  the  bank  cannot  be  effected  by  a 
transfer  to  the  debtor  of  debts  due  by  the 
bank  to  third  paries,  where  such  transfer 
has  been  made  to  the  debtor  after  the 
suspension  and  within  30  days  prior  to 
winding-up  proceedings  under  the  Winding- 
up  Act.  This  rule  is  not  aiftected  by  the  cir- 
cumstance that  the  amounts  offered  in  com- 
pensation consisted  of  moneys  deposited  with 
the  bank  by  such  third  parties,  for  the  spe- 
cial purpose  of  aiding  the  debtor  to  meet  his 
indebtedness  to  the  bank,  but  not  transferred 
to  the  debtor  until  after  the  suspension  of 
payment.  Communauti  des  Swurs  de  la 
Chariti  de  la  Providence  v.  Kent,  Q.  R.  13 
K.  B.  483. 

Bank  in  Idqnidation  —  Deposit  —  Note 
Discounted  and  not  yet  Due — Renunciation 
of  Term — Indorser — Intervention  —  Costs.] 
— ^A  deposit  made  in  a  bank  is  a  loan  to  such 
bank,  and  art.  1190,  which  says  that  a  debt 
arising  from  a  deposit  shall  not  be  the  sub- 
ject of  set-off,  does  not  prevent  the  same  de- 
posit being  set  off  by  a  debt  due  to  the  bank 
by  the  depositor.  2.  The  set-off  of  a  debt 
due  to  a  bank  by  the  claim  resulting  from 
a  deposit  in  such  bank,  may  be  effectuated 
up  to  the  time  of  service  of  a  petition  for 
the  winding-up  of  the  bank,  provided  that 
both  debts  are  equally  liquidated  and  exigible. 
3.  Nevertheless,  the  term  of  the  currency  of 
a  bill  of  exchange  or  promissory  note  is  to 
be  regarded  as  a  stipulation  in  favour  both 
of  the  creditor  and  of  the  debtor,  and,  there- 
fore, the  maker  or  indorser  of  a  note  dis- 
counted in  a  bank  cannot,  by  renouncing  the 
benefit  of  the  time  which  the  note  has  to 
run,  set  off  the  debt  arising  upon  such  note 
by  the  sum.  which  he  has  on  deposit  in  the 
bank.  4.  The  indorser  of  a  note  discounted 
in  a  bank  does  not  become  the  debtor  of  such 
bank  until  the  note  has  been  protested  for 
non-payment  and  notice  of  protest  given  to 
him.  5.  Although  a  creditor  of  a  bank  in 
liquidation  has  a  right  to  intervene  in 
a  suit  pending  between  the  liquidators  and 
a  debtor  of  the  bank^  who  alleges  that  his 
debt  has  been  extinguished  by  set-off,  in  or- 
der to  watch  the  proceedings  and  take  mea- 
sures necessary  for  the  protection  of  his 
rights,  such  creditor  will  be  ordered  to  pay 
the  costs  incurred  by  the  debtor  of  the  bank 
if  he  produces,  in  opposition  of  the  demand 
of  the  latter,  a  useless  contestation  founded 
upon  grounds  which  have  already  been  set 
up  by  the  liquidators.  Vanier  \.  Kent,  Q. 
R.  11  K.  B.  373. 

Glaim  and  Gonnterclaim — Judgments 
— ^Debt  and  costs — ^Powers  of  trial  Judge — 
Rules  253,  1130.  1164,  1165— -Solicitor's  lien. 
Levi,  Blumenstiel  d  Co.,  v.  Edwards,  5  O. 
W.  R-  796,  6  O.  W.  R.  734,  11  O.  L.  R.  30. 

Claini  cm  Kote  —  Unliquidated  Claim — 
Cross  Demand — Pleading.^  —  A  defendant 
cannot,  to  an  action  for  a  money  demand 
based  upon  a  notarial  instrument  and  a  pro- 
missory note,  set  up  a  defence  of  set-off 
based  upon  a  claim  which  is  not  liquidated 
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even  when  his  claim  arises  from  the  same 
transaction  as  the  principal  demand  and  when 
be  asserts  it  by  a  cross-demand  in  the  princi- 
pal action.  Judgment  in  2  Q.  P.  R.  429  af- 
hrmed«     Lvpitrc  \,  King^  Q.  R.  9  Q.  B.  4fi3. 

Costa  —  Damages — Different  actions  in 
9ame  Court — Discretion  —  Solicitor's  lien — 
Assignment  to  solicitor.  Uogan  v.  Baaiz, 
Hogan  v.  Baatz  and  Taylor  (V.T.).  1  W. 
L.  U.  313. 


Debt  Due  by  BCaadatory  —  Damagvs 
for  Non-performance.'] — Where  the  claim  is 
for  ascertained  sums  of  money  due  by  virtue 
of  bills  or  notes  or  of  the  receipt  of  money 
as  mandatory,  the  defendant  cannot  set  off 
damages  accruing  by  reason  of  the  plaintiff 
having  failed  to  discharge  the  obligations 
which  he  assumed  by  the  contract  of  mandate. 
London  Ouarantee  and  Accident  Co,  v.  Oroilt^ 
i^  R.  18  S.  O.  398. 

Goods  Sold  —  Damages  for  Short  Dc- 
hverif — CrosS'demand^-Pleading,} — In  an  ac- 
tion for  goods  sold  and  delivered,  the  de- 
fendant cannot  plead  set-off  of  damages  al- 
leged to  have  been  suffered  by  him  in  conse- 
quence of  the  plaintiff's  default  to  complete 
delivery  of  the  whole  quantity  of  goods  stipu- 
lated in  the  contract.  Such  claim  should  be 
urged  by  cross-demand.  WaUhaw  v.  Rosen- 
field,  Q.  R.  24  S.  C.  80. 

ISoney  Advaaced  by  Anotber — Liqui- 
dated Amount  —  Coats,] — One  who  has  paid 
money  for  the  benefit  of  a  third  person,  who 
has  contracted  to  repay  it,  may  claim  such 
sum  from  the  thiixl  person  or  set  it  off,  al- 
though it  is  asserted  that  the  money  wa^ 
furnished  by  another,  to  whom  it  must  be 
repaid.  2.  in  order  to  have  a  set-off  it  is 
sufficient  that  the  debt  which  the  debtor  as- 
serts as  a  set-off  shall  be  liquidated ;  it  is 
not  necessary  that  the  debt  against  which  the 
set-off  is  asserted  shall  be  liquidated.  3.  Costs 
duf»  to  a  party  upon  a  verdict  of  acquittal, 
where  the  complainant  has  been  ordered  to 
pay  the  costs,  may  be  the  subject  of  set-off, 
for  such  costs  may  be  easily  ascertained. 
B^rard  v.  Dor^.  Q.  R.  24  S.  C.  298. 

Ploa  —  Objection  to  —  Practice.]  —  Thi» 
objection  to  a  plea  of  set-off,  as  being  a 
matter  for  an  incidental  demand  and  not  a 
defence  to  the  action,  should  be  raised  by 
means  of  exception  to  the  form,  not  of  in- 
scription in  law.  Levinson  v.  Renaud,  6  Q. 
P.    R,   114. 

PleadiBg  —  Acknowledgment  —  Trial — 
Counterclaim — Tender,] — A  plea  of  compen- 
sation, setting  forth  a  contra-account,  fol- 
lowed by  an  allegation  of  acknowledgment 
and  promise  to  pay  by  the  plaintiff,  will  not 
be  rejected  on  a  reply  in  law.  2.  The  .Judge 
presiding  at  the  trial*  has,  however,  power  to 
order  that  the  settlement  of  account  and 
acknowledgment  by  the  plaintiff,  alleged  by 
the  defendant,  be  proved  by  him  before  he  is 
allowed  to  prove  his  counterclaim.  3,  The 
validity  of  a  tender,  especially  in  commercial 
matters,  may  be  a  question  of  fact,  and  alle- 
gations relating  to  a  tender  will  not  be  re- 
jected on  answer  in  law,  although  the  tender 
mav  appear  not  to  have  been  made  in  the 
manner  prescribed  by  law  for  legal  tenders. 
Laurentide  Pulp  Co.  v.  Curtis,  4  Q.  P.  R. 
109. 


Pleadias  —  Damages  —  Construction^  of 
Contract — Penal  Clause — Waiver.]  — •  A  debt 
which  is  not  clearly  liquidated  and  exigible 
cannot  be  set  off  in  compensation  of  a  daim 
upon  a  promissory  note  except  by  means  of 
a  cross-demand  made  under  art.  217,  C.  P- 
Q..  of  the  province  of  Quebec;  Nesb^tt-and 
Idington,  JJ.,  dissenting.  By  a  clause  in  a 
contract  for  the  construction  of  works  the 
completion  thereof  was  to  be  made  within 
a  specified  time,  in  default  of  which  it  was 
agreed  that  the  contractor  should  pay  ''as 
liquidated  damages  and  not  as  a  penalty  the 
sum  of  |50  for  every  subsequent  day  until 
the  completion."  The  works  were  not  com- 
pleted within  the  time  limited,  and  both 
parties  joined  in  a  petition^  to  the  municipal 
corporation  for  an  extension  of  the  time, 
during  which  subsidies  it  had  granted  to- 
wards the  cost  of  the  works  should  be  earned. 
The  petition  was  granted,  and  the  works  were 
completed  within  the  extension  of  time  so 
allowed: — ^Held,  Nesbitt  and  Idington,  JJ., 
dissenting,  that  damages  accruing  under  the 
clause  in  question  did  not,  upon  mere  default, 
become  sufficiently  liquidated  and  ascertained 
to  be  set  off  in  compensation  against  a  claim 
upon  a  promissorj'  note : — Held,  per  Girouard 
and  Davies,  JJ.  (Nesbitt  and  Idington,  J  J., 
contra),  that  by  joining  in  the  petition  for 
extension  of  time  the  party  in  whose  favour 
the  penal  clause  might  take  effect  had  waived 
the  right  to  claim  damages  thereunder  dur- 
ing the  period  of  the  extension  so  6btaine<l 
in  the  interests  of  both  parties  to  the  con- 
tract. Ottawa  Northern  and  Western  R,  W. 
Co.  V.  Dominion  Bridge  Co.,  25  Occ.  N.  123, 
36  S.  C.  R.  347. 

See  Attachment  of  Debts — Bankbuptct 
AXD  Insolvency  —  C3bown  —  Defamation 
— Justice  of  the  Peace — Pleading. 
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SETTLED  ESTATES. 

LeaTe  to  Morts^c* — Empress  Declara- 
tions in  Settlement,] — ^This  was  an  applica- 
tion by  the  trustees  of  a  settled  estate,  un- 
der R.  S.  O.  1897  c.  71,  for  leave  to  mort- 
gage the  estate  for  the  purpose  of  building, 
the  existing  buildings  having  been  destroyed 
by  fire.  The  settlement  contained  a  danse 
that  the  trustees  might  "sell,  but  not  mort- 
gage, the  trust  property  or  any  part  there- 
of:"—Held,  that  this  clause  of  the  settle- 
ment was  not  an  express  declaration  that 
the  land»  should  not  be  mortgaged  within 
the  meaning  of  s.  37  of  the  Settled  Estates 
Act;  and  merely  meant  that  the  power  of 
i  sale  given  to  the  trustee  was  not  to  be  con- 
strued as  including  a  power  to  mortgage. 
;  In  re  Curry  and  Watson'^s  Settlement,  24  Occ 
I   N.  291,  7  O.  L.  R.  701,  3  O.  W.  R.  776. 

I«eaTe  to  Petition  Under  —  Status  of 
applicants.     Re  AsselsHne,  1  O.  W.  R.  178. 

IfOaTo  to  Sell  iMstd^-Trust  for  Sale  at 
Namrd  f^criod  —  Acceleration  with  Sanction 
of  Adult  Children — Advantage  to  Beneficiar- 
ies —  Death  of  one  Adult  —  Sale  vnthout 
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Sanction  of  Survivor,] — Lauds  were  devised 
in  trust  for  sale,  but  not  till  the  youngest 
child  should  become  of  age,  unless  with  the 
sanction  of  the  two  adult  children.  One  of 
the  adult  children  died  and  the  youngest  child 
had  not  yet  become  of  age.  Upon  petition 
under  the  Settled  Estates  Act,  B.  S.  O.  ^897 
c.  71.,  8.  2  (1),  Chancellor  Boyd  held  with 
some  hesitation  that  the  case  came  within 
the  scope  of  the  Act.  In  re  Cornell,  5  O.  W. 
B.  60,  9  O.  L.  B.  128. 


ure  of  the  entail,     Crevier  v.  Olouiier,  Q.  B. 
26  S.  C.  373. 


SETTLEMENT. 

Deed  —  Substitution  —  Donatio  Mortis 
Causa,] — 'An  acte  by  which  the  children  as- 
sign to  their  mother  the  enjoyment  of  im- 
movables devi&(ed  by  their  father,  and  stipu- 
late that  after  her  d«ath  they  shall  enjoy 
them  in  the  same  fashion,  and  that  the  pro- 
perty will  go  to-  their  children,  does  not  effect 
a  substitution  but  a  donatio  mortis  causa, 
which  is  void.  Kannon  Y.  Kannon,  6  Q.  P. 
B.  455. 

Gift  —  Stipulation  in  J^avour  of  Third 
Parti/ — Revocation  hefore  Acceptance  —  Re- 
Unquishment  hy  Grantee,]  —  A .  stipulation 
made  by  a  donor  for  the  benefit  of  a  third 
party,  as  a  condition  of  the  gift,  can  be  re- 
voked without  the  assent  of  the  third  party, 
so  long  as  he  has  not  given  notice  of  his  in- 
tention to  take  advantage  of  it.  A  relin- 
quishment by  the  donee  of  the  charge  in  her 
favour  is  deemed  a  revocation  of  the  stipula- 
tion made  for  the.  benefit  of  the  third  party. 
GMrette  v.  Ouellet,  Q.  B.  27  S.  0.  45. 

Ufe  Interest  in  Land— Ot/t  Oi;er  to 
Children — Death  of  Grantee  without  Chil- 
dren— Testamentary  Disposition  hy  Grantee 
-—Breaking  of  Entailr— Gift— Trust,]  —  By 
deed  of  gift  inter  vivos  the  grantor  granted 
to  the  grantee,  pour  lui  et  les  siens  de  son 
cdt6,  estoc  et  ligne,  certain  ,4ands  for  the 
benefit  of  the  grantee  during  his  life,  with- 
out power  to  dispose  of  the  same  in  the 
meantime;  and  directed  that  the  property 
upon  his  death  should  go  to  the  children  born 
of  his  marriage.  On  these  conditions  the 
grantor  transferred  to  the  grantee  all  his 
rights  in  the  property  given  **to  vest  it  in 
the  grantee  et  ses  h^ritiers  de  son  cdt6,  estoc 
et  ligne :"— Held,  that  the  deed  of  gift  cre- 
ated an  entail;  and,  in  case  of  the  death  of 
the  grantee  in  tail  without  children,  this 
entail  became  broken,  and  a  testamentary 
disposition  of  the  property  made  by  the 
grantee  in  tail  was  valid.  (2)  That  this 
grant  in  tail  did  not  extend  to  relations  of 
the  grantee  other  than  children ;  and  that  the 
phrase  ''pour  lui  et  les  siens  de  son  cOt6, 
estoc  et  ligne/'  did  not  constitute  a  fid6icom- 
mis,  even  under  the  law  in  force  at  the  time 
the  gift  was  made  (1844),  the  only  effect 
of  this  clause  being  to  constitute  an  appoint- 
ment in  favour  of  the  heirs  who  would  have 
taken  in  succession  to  the  grantee  in  case  he 
should  not  have  legally  disposed  of  the  pro- 
I>erty  otherwise.  (3)  That  the  restraint  on 
alienation  in  the  deed  applied  only  to  the 
enjoyment  of  the  property  by  the  grantee 
in  tail,  and  did  not  affect  the  entail  created 
in  favour  of  the  children  of  the  grantee,  nor 
the  power  of  the  grantee  to  dispose  of  the 
subject  matter  of  the  gift,  in  case  of  the  fail- 


SETTLEMENT  OF  ACTION. 

Collnsive    Settlement    of    Action  — 

Leave  to  proceed — ^Trial  of  question — ^Find- 
ing  of  true  settlement — Costs  —  Solicitor's 
lien-^Acquiescence.  Bonier  v.  ^esbitt,  2  O. 
W.  B.  610,  1043. 

CoUnsive     Settlement    of    Action  — 

Notice  of  lien-  McCauley  v.  Butler,  1  O.  W. 
B.  72,  343. 

Consideration  —  Forbearance  —  Costs 
— Enforcement  —  Judgment.  Anderton  v. 
Montgomery,  2  O.  W.  B.  413. 

Disoontinnanee  —  Judgment  for  Costs 
— Costs  of  Acte  of  Tutorship,] — If  a  discon- 
tinuance is  filed  in  a  suit  without  notice 
thereof  being  given  to  plaintiff's  attorneys, 
and  evident  collusion  is  shewn  against  the 
latter  by  the  plaintiff  and  defendant,  the 
plaintiff's  attorneys  will  be  entitled  to  take 
judgment  against  the  defendant  for  their 
costs.  2.  Such  costs  do  not  comprise  the 
costs  of  appointment  of  the  plaintiff  as  tutrix 
to  minors,  there  being  no  lien  de  droit,  in 
respect  thereof,  between  the  defendant  and 
the  plaintiffs  attorneys.  SheUy  y.  Thihault, 
5  Q.  P.  B.  75. 

Frnnd — Costs,]  —  As  a  general  rule,  a 
settlement  of  the  suit  by  the  parties  there- 
to is  valid,  unless  it  be  made  in  fraud  of  the 
rights  of  the  plaintiff's  attorney,  in  whicb 
case  it  will  be  carried  .out  subject  to  the 
obligation  to  pay  the  plaintiff's  attorney  his 
costs.  2.  The  mere  fact  that  the  settlement 
was  made  bv  the  defendant  without  paying 
the  plaintiff's  attorney  his  costs,  although 
aware  that  tiie  plaintiff  was  unable  to  pay 
them,  does  not  constitute  fraud,  more  par- 
ticularly where  it  appears  that  the  plaintiff's 
.  action  was  unfounded,  and  that  the  defen- 
dant was  induced  by  her  knowledge  of  the 
plaintiff's  inability  to  pay  costs,  and  her  re- 
luctance to  continue  the  contestation  under 
such  circumstances,  to  make  a  settlement  by 
which  the  plaintiff  profited  to  some  extent. 
Lareau  v.  Martineau,  Q.  B.  21  S.  C.  469. 


See  Costs  —  Jx^dghent 
— Pleadiko. 
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See  Municipal  Oobporation — Nuisance. 
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See  BluiLDiNo  Sochcty  —  Company  —  Bb- 
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See  Justice  of  the  Peace. 
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Bond  —  Condition  on  Appointment  to 
Office — Retiffnation  of  Office  —  Re-appoint- 
ment— Subsequent  Breaches — LiahiUty — Res 
Judicata,]  —  The  plaintiff  resigned  hi8  office 
of  sheriff,  and  the  defendant  was  appointed 
in  his  place  under  a  commission  containing 
a  condition  that  he  should  pay  the  plaintiff 
**out  of  the  revenues  of  the  said  office'*  a 
certain  sum  for  his  life;  and  he  gave  a  bond 
to  the  plaintiff  for  the  due  fulfilment  of  the 
condition.  ITlnding  that  the  revenues  were 
not  sufficient  to  pay  the  amount,  the  defen- 
dant resigned  his  office,  and  soon  afterwards 
was  re-appointed  under  a  conmiission  with- 
out any  such  condition.  In  an  action  on  the 
bond,  the  plaintiff  obtained  judgment  for  the 
amount  of  the  penal  sum,  and  damages  were 
assessed  for  the  breaches  up  to  the  time  of 
the  defendant's  resignation.  A  petition  was 
subsequently  presented  by  the  plaintiff,  ask- 
ing for  assessment  of  damages  for  alleged 
breaches  since  the  re-appointment  and  for 
execution.  On  the  trial  of  an  issue  as  to 
whether  the  plaintiff  was  entitled  to  execu- 
tion for  any  further  damages : — Held,  that 
want  of  good  faith  was  not  to  be  imputed  to 
the  Crown,  who  had  the  right  to  permit,  and 
did  permit,  the  defendant's  resignation,  and 
by  accepting  it  made  it  effectual,  and  there- 
by discharged  the  condition  and  all  further 
liability  on  the  bond;  that  the  condition  was 
attached  to  the  first  commission,  and  the 
annuity  was  payable  only  during  the  occu- 
pancy of  the  office  thereunder,  and  when  that 
commission  was  gone  there  ceased  to  be  any 
contract  to  pay  it.  Semble,  that  there  was 
no  implied  obligation  on  the  defendant's  part 
to  refrain  from  invoking  the  consideration 
of  the  Crown  to  relieve  him  from  the  obli- 
gation it  had  iznposed  upon  him: — ^Held,  also, 
that  the  question  was  not  res  judicata  by 
the  principal  judgment,  and  that  the  judg- 
ment upon  the  issue  was  appealable  as  a 
final  judgment  as  to  matters  set  up  as  a  de- 
fence to  further  liability  in  respect  of  alleged 
breaches  subsequent  to  the  new  appointment. 
Smart  v.  Dona,  2  O.  W.  R.  287,  8  O.  W.  R. 
89,  5  O.  VV.  K.  ;«7.  5  O.  L.  R.  451,  9  O.  L. 
R.  427,  23  Occ.  N.  170,  24  Qco.  N.  436.  25 
Occ.   N.  456. 

Capiaa  —  Gaol  —  ilileage.l — ^A  sheriff 
is  required  to  safely  keep  a  person  arrested 
on  a  capias,  and,  as  there  is  no  common  gaol 
in  Vancouver,  the  sheriff  of  Vancouver  is 
entitled  to  lodge  a  person  arrested  in  his 
bailiwick  in  New  Westminster  gaol  and 
charge  mileage  therefor.  Carson  v.  Carson, 
10  B.  C.  R.  a3. 

Ezee«tioa  —  ^yrongful  Act — Indemnity 
— Solicitor  —  Directions  —  Overcharges  — 
Error  —  Knowledge  —  Recovery.'] — ^Where 
a  sheriff  had  been  mulct  in  the  costs  of  an 
action  brought  against  him  for  wrongfully 
charging  certain  lands  with  an  execution, 
he  was  held  entitled  to  recover  in  an  action 
brought  by  him  against  the  solicitor  who 
pave  him  directions  to  charge  the  lands,  for 
indemnity  against  such  costs,  although  in 
giving  such  directions  the  solicitor  acted 
merely  as  agent  for  his  client.  2.  Upon  a 
counterclaim  of  the  solicitor  against  the  sher- 
iff for  alleged  overcharges: — -Held,  assuming 
that  there  was  an  error  in  the  charges,  that, 
as  there  was  no  evidence  that  the  solicitor 
was  not  aware  of  such  error  when  he  paid 


the  charges,  he  could  not  recover.     Robert- 
son v.  Taylor,  21  Occ.  N.  270. 

m 

Exeeutiiic  Writ  —  Public  O^ioer — No- 
tice of  Action,]  —  The  sheriff  is  not,  when 
executing  a  fi.  fa.  at  the  suit  of  a  private  in- 
dividual, a  public  officer  entitled  to  notice 
and  other  pix>tection  under  s.  468  of  the 
Judicature  Ordinance,  R.  O.  1868  c  8.  Mp- 
Whirter  v.  Corbett,  4  C.  P.  2U3,  followed. 
MacDonncU  v.  Robertson,  1  Terr.  L.  R.  438. 

Fees  —  Payment  in  Advance — Fi,  Fa. — 
Mileage  —  Seizure  —  Conduct  of  Solicitor.] 
— The  meaning  and  effect  of  the  Judicature 
Ordinance.  R.  O.  (1888)  c.  58,  s.  461,  pro- 
viding for  the  payment  to.  officers,  in  ad- 
vance, of  the  fees  and  allowances  fixed  by 
tariff,  discussed: — Semble,  a  sheriff  is  not 
under  that  section  entitled  to  demand  in  ad- 
vance his  charges  for  mileage  or  seizure  be- 
fore executing  a  fi.  fa.  goods: — ^Held,  that 
the  finding  of  the  trial  Judge  that  the  con- 
duct of  the  first  execution  creditor's  advo- 
cate did  not  have  such  effect  that  the  fi.  fa. 
was  not  originally  placed,  or  had  ceased  to 
be,  in  the  sheriff's  hands  for  execution,  was 
justified  by  the  evidence.  Parsons  Y.  Hui- 
chings,  1  Terr.  L.  R,  317. 


Feea — Resale  on  False  Bidding.] — When 
a  property  is  resold  upon  false  bidding,  the 
sheriff  is  only  entitled  to  one  commission  and 
tax,  as  if  there  had  been  but  one  sale.  Niou- 
itenhuyse  v.  Town  of  Famham,  5  Q.  P.  R. 
160. 

Feea — Seizure  of  Land  under  Execution — 
Division  into  Lots,] — ^An  immovable,  within 
the  meaning  of  art.  706.  C.  P.  C,  does  not 
necessarily  mean  a  cadastral  lot,  but  an  ex- 
ploitation; and  an  immovable  composed  of 
several  lots  up6n  the  official  plan  aiid  book 
of  reference  constitutes,  notwithstanding, 
only  one  immovable  if  it  constitutes  only  a 
single  exploitation.  2.  Article  7  of  the  tariff 
of  fees  for  sheriffs,  allowing  an  additional 
fee  for  every  additional  lot  seised,  must  be 
interpreted  as  referring  to  art.  6  oi  the  same 
tariff  and  as  meaning  every  additional  im- 
movable; so,  if  the  bailiff  has  grouped  several 
lots  according  to  their  respective  sitnations 
to  constitute  different  immovables,  the  sheriff 
can  charge  an  additional  fee  only  for  each 
group  or  additional  immovable.  Gault 
V.  Dufort,  Q.  R.  24  S.  C  77,  5  Q.  P.  R. 
353. 

Interpleader  —  Seizure  of  goods — Claim 
of  third  party — Chattel  mortgage^-^Rent — 
Withdrawal  —  Costs — Issues.  McNaughton 
Co.  v.  Hamcl  (N.W.T).,  1  W.  U  R,  160. 

Interpleader — Seizure  of  Goods — Inter- 
est of  Execution  Debtor  as  Co-oumer.'} — A 
sheriff  acting  under  the  plaintiff's  execution 
entered  upon  the  lands  of  the  claimant  and 
seized  hay  and  oats  alleged  to  be  the  pro- 
perty of  the  execution  debtor.  The  owner 
of  the  land  asserted  that  he  was  the  abso- 
lute owner  of  all  the  hay  and  oats  seized. 
The  execution  creditor  alleged  that  the 
execution  debtor  was  entitled  to  a  one- 
half  interest  therein: — Held,  that  the  sheriff 
was  entitled  to  an  interpleader  order;  the 
issue  to  be  framed  so  as  to  determine  whe- 
ther the  execution  debtor  had  any,  and  if  so 
what,   interest   in   the   hay   and   oats   seized. 
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LucM  V.  HolUdap,  24  Occ.  N.  365,  S  O.  L. 
U.  541,  3  O.  W.  B.  732. 


Po«mdas*  —  Moneu  Paid  before  Sale — 
Poa^easion  Money.] — miere  a  sheriff  made 
a  seizure  under  writs  of  fieri  facias  of  pro- 
perty of  tlie  judgment  debtor  and  a  few 
liours  before  the  sale  the  judgment  debtor 
came  to  the  sheriff  and  paid  the  full  amount 
of  the  judgment  debt: — ^Held,  that  the  sher- 
iff was  entitled  to  poundage  on  the  full 
amount  of  the  judgment  debt,  and  not  merely 
on  the  value  of  the  property  seized: — Held, 
also,  that  under  the  circumstances  of  this 
case  $2.25  per  day  was  not  too  much  to  al- 
low for  possession  money.  In  re  Black  Eagle 
Mining  Co,.  23  Occ  N.  331.  6  O.  L.  R.  612. 
2  O.  W.  R.  797. 

Right  to  Interplead — Seizure  of  Mort- 
gage— Regieiration  of  Notice — Assignment  of 
Mortgage  —  Execution  Creditor.] — The  right 
of  a  sheriff  to  an  interpleader  order  depends 
upon  his  either  having  the  subject  matter 
of  the  interple^er  in  his  possession  or  hav- 
ing the  right  imder  an  execution  accompanied 
with  an  intention  to  take  possession.  And 
where  an  execution  debtor  who  was  a  mort- 
gagee of  lands  had  assigned  the  mortgage, 
although  the  assignment  was  not  registered 
until  after  registration  of  a  notice  of  seiz- 
ure:— ^Held,  that  the  mortgage  could  not  be 
seized  under  the  provisions  of  the  Execution 
Act,  R.  S.  O.  1897  c.  77,  s.  28  et  seq.,  and 
that  the  sheriff  could  not  proceed  until  the 
execution  creditors  had  in  an  action  obtained 
a  declaration  of  the  Court  that  the  assign- 
ment was  void;  and  that  he  could  not  inter- 
plead. Keenan  v.  Osborne,  24  Occ.  N.  132, 
7  O.  L.  R.  134,  3  O.  W.  ^t.  143. 

Sale  QJider  Exeoutioa — Proceeds  Stolen 
from  8heriff*s  Bailiff — Responsibility  —  Sat- 
isfaction of  Judgment — Advertisement  of  Sale 
—-Chattel  Mortgage.]  —  1.  Notwithstanding 
the  provisions  of  s.  21  of  the  Executions  Ac£ 
R.  S.  \t  1902  c.  58,  a  sale  of  goods  by  a 
sherifTs  bailiff  under  fi.  fa.  was,  in  the 
peculiar  circumstances  set  forth  in  the  state- 
ment below,  held  to  have  been  good,  although 
made  immediately  after  seizure  and  without 
the  notice  required  by  that  section.  2.  A 
sheriff  is  responsible  for  all  money  realized 
by  his  bailiff  by  a  sale  under  a  fi.  fa.,  though 
the  money  be  stolen  from  the  bailiff  as  a 
result  of  his  carelessness  and  never  comes 
to  the  sheriff's  hands.  3.  A  seizure  by  a 
sheriff  of  sufficient  goods  to  satisfy  a  judg- 
ment in  part  will  be  a  discharge  to  the  debtor 
as  to  such  part.  4.  When  the  goods  seized 
are  subject  to  a  chattel  mortgage,  the  sale 
of  the  goods  themselves,  instead  of  only  the 
equity  of  redemption,  will  be  good  unless 
objected  to  by  the  mortgagee.  5.  It  is  not  an 
absolute  rule  that  a  sheriff's  sale  under  exe- 
cution must  be  for  ready  money;  but,  if  the 
sheriff  does  not  comply  with  such  rule,  he 
will  be  responsible  for  the  money  if  he  fails 
to  collect  it.  6.  The  fact  that  the  sheriff 
failed  to  comply  with  s.  25  of  the  Executions 
Act.  by  advertising  the  amount  realized  and 
keeping  the  money  to  be  distributed  ratably, 
is  no  answer  to  the  defendant's  claim  to 
have  such  amount  credited  upon  the  execu- 
tion against  him.  when  nearly  three  years 
have  elapsed,  and  there  is  no  evidence  that 
any  other  execution  against  the  defendant 
has  been  placed  in  the  sheriff's  hands.  Mas- 
sep'Harris  Co.  v.  MoUand,  15  Man.  L.  R. 
364.  1  W.  L.  R-  424. 


Seizure  of  Gompaay'z  ^ <.wip««ri«j^ 
der  Ezeo«tioa  —  Interruption  by  winding- 
up  order — Right  to  fees  and  poundage — Rule 
1190.  Re  Palmerston  Packing  Co.^  Allan*s 
Claim,  4  O.  W.  R.  339. 

« 

Seizure  under  Ezeeutioa  —  Levy  — 
Sale  after  Commencement  of  Action  against 
Sheriff — Damages — Value  of  Goods  Sold.] — 
Goods  seized  by  the  sheriff  under  an  execu- 
tion at  the  suit  of  B.  v.  R.«  were  claimed  by 
E.  R.,  the  wife  of  R.,  as  her  property.  After 
a  formal  levy  it  was  arranged  between  the 
sheriff  and  E.  R.  that  s^e  should  hold  the 
goods  for  the  sheriff  until  they  were  required 
for  sale  under  the  execution.  After  the  seiz- 
ure and  before  sale,  a  suit  was  commenced 
by  E.  R.  against  the  sheriff,  and  a  declara- 
tion was  filed  containing  two  counts:  1st,  for 
seizing,  taking  away,  and  converting  the 
plaintiff's  goods;  2nd,  for  detention.  Part  Of 
the  goods  seized  were  sold,  and  part  re- 
leased:— 'Held,  that  a  verdict  for  the  full 
value  of  the  goods  sold  was  proper,  though 
the  sale  did  not  take  place  until  after  the 
commencement  of  the  action;  that,  as  far  as 
the  sheriff  was  concerned,  tbe  levy  was  ef- 
fectual and  complete.  Rideout  T.  Tibbits,  36 
N.  B.  Reps.  281. 

Theft  of  Money  BeoeiTed  by  Bailiff 
under  Pi.  Pa.  —  Entry  of  Satisfaction — 
Liability  of  Sheriff  for  Acts  of  BaiUff.]— In 
January,  1900,  the  plaintiff  recovered  judg- 
ment against  the  defendant  for  f436.08,  and 
issued  to  a  sheriff  a  fi.  fa.  against  the  de- 
fendant's goods.  Tbe  same  sheriff  received 
a  fi.  fa.  against  the  defendant's  goods 
at  the  suit  of  H.  &  Co.  The  sheriff 
issued  to  one  A.  as  his  bailiff  his  war- 
rants to  realize  under  the  writs.  The  de- 
fendant died,  and  his  executors  decided  to 
sell  his  chattels  by  auction,  and  employed 
A.,  as  auctioneer,  to  conduct  the  sale.  He 
advertised  the  sale  as  being  by  order  of  the 
executors  to  be  held  on  the  5th  April,  1901. 
Some  of  the  chattels  were  under  mortgages 
from  the  defendant  to  a  trustee  for  the  Union 
Bank  of  Canada.  A.  sold  the  goods  and 
placed  the  moneys  received  in  a  cash  box, 
which  was  stolen: — ^Held,  that  the  judgment 
was  discharged  by  the  seizure  and  sale  to  the 
extent  of  the  amount  realized  and  applicable 
to  the  fi.  fa.,  and  that  it  has  since  been  dis- 
charged in  full  by  the  payment  made  directly 
to  the  sheriff.  Order  made  to  dispense  with 
the  signature  of  the  satisfaction  piece  and 
for  satisfaction  to  be  entered.  The  execu- 
tors' costs  of  the  motion  and  of  entering 
satisfaction  to  be  paid  by  the  plaintiffs  and 
the  sheriff.  A  sheriff  is  liable  not  merely 
for  moneys  received  by  his  bailiff,  but  also 
for  those  received  by  the  bailiff's  clerk:  Gre- 
gory V.  Cotterell,  5  E.  &  B.  571.  A.  sold  the 
goods  under  the  fi.  fa.  and  received  the  pro- 
ceeds for  the  sheriff,  and  his  receipt  was,  in 
law,  that  of  the  sheriff.  All  the  time  he 
held  the  money  he  held  it  for  the  sheriff. 
The  loss  was  the  result  of  A.'s  carelessness, 
and  that  must  be  held  to  be  in  law  the  care- 
lessness of  the  sheriff  himself,  so  far  as  lia- 
bility to  others  was  concerned.  Massey- 
Harns  Co.  v.  MoUand,  24  Occ.  N.  377. 

See  Abbest — Attachment  of  Debts — ^Dis- 
covEBY  —  Execution  —  Lien  —  Mines  and 
MiNEBALS  —  Opposition  —  Pabliamentabt[ 
Elections — Rboistbt  Laws — ^Tbial. 
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I.  Bnx  OF  Lading,  1503. 
II.  Chabtsbfabty,  1504. 
III.  CoujsioN,  1j05. 
IV.  Judicial  Sale,  1512. 
V.  Pilotage  Dues,  1513. 
VI.  Salvage,  1513. 
VII.  Seaman's  Wages,  1514. 
VIII.  Otheb  Cases,  1516. 


I.  Bill  of  Lading. 

Custom  of  Port.] — A  trade  custom,  in 
order  to  be  binding  upon  the  pnblic  generally, 
must  be  shewn  to  be  known  to  all  persons  in 
whose  interests  it  would  be  to  have  a  know- 
ledge of  its  existence,  and,  in  any  case,  the 
terms  of  a  bill  of  lading,  inconsistent  with 
and  repugnant  to  the  custom  of  a  port,  must 
prevail  against  the  custom.  Parsons  v.  Hart, 
20  Occ.  N.  372,  30  S.»  C.  B.  473. 

Delivery — Shortage  in  Goods  —  Carrier — 
Custom  of  Trade.] — Where  the  ship-owners 
and  their  agents  never  notified  or  requested 
the  consignee  to  take  delivery  of  the  goods 
from  the  ship's  side,  after  arrival  at  the  port 
of  destination,  as  they  had  a  right  to  do  by 
the  terms  of  the  bills  of  lading,  but,  on  the 
contrary,  retained  possession  of  the  goods,  and 
proceeded,  after  they  were  landed,  to  sort  the 
boxes  and  arrange  them  in  separate  lots, 
partly  in  their  own  shed,  and  partly  upon 
the  wharf  itself,  and  caused  the  goods  to  be 
watched  by  their  employees,  without  any  in- 
terference or  i>articipation  by  the  consignee, 
and  where,  in  the  opinion  of  the  Court,  the 
only  delivery  which  took  place  was  made 
by  the  ship-owners  upon  orders  given  by 
the  consignee  to  the  i>arties  who  had  pur- 
chased the  goods  at  an  auction  sale  held 
five  days  after  the  arrival  of  the  ship, 
the  shipowners  are  responsible  for  any 
shortage  in  the  quantity  mentioned  in  the  bills 
of  lading  as  compared  with  the  quantity  deli- 
vered, notwithstanding  the  payment  of  freight 
made  under  reserve  and  before  delivery. 
Judgment  in  Q.  R.  15  S.  C.  515  reversed. 
Hart  V.  Parsonsy  Q.  R.  10  K.  B.  555.  (Re- 
versed 20  Occ.  N.  372,  30  S.  C.  R.  473) . 

Ezoeptloas  in  —  Voyaffe  —  Obligation  to 
Provide  Fit  Ship — Clause  Limiting  Liability 
of  Ship-owners.1  —  The  plaintiff  shipped  six 
cases  of  dry  goods  on  board  the  defendants' 
ship  for  carriage  from  Vancouver  to  Skagway 
and  thence  to  Dawson,  under  a  bill  of  lading 
which  provided  that  all  claims  for  damage  to 
or  loss  of  any  of  the  merchandise  must  be  pre- 
sented within  one  month.  The  grating  on  the 
outside  of  the  null  of  the  ship  and  at  the 
mouth  of  the  pipe  in  which  the  seacock  was 
placed  was  defective  and  rendered  the  ship 
unseaworthy,  the  result  being  that  salt  water 
entered  the  after-hold  and  damaged  the  plain- 
tiff's goods.  The  plaintiff  did  not  present  his 
claim  within  a  month,  but  subsequently  sued 
for  damages: — Held,  that  the  stipulation  in 
the  bill  of  lading  to  the  effect  that  no  claim 
for  loss  should  be  valid  unless  presented  to 
the  company  within  a  month,  did  not  apply 
to  damage  occasioned  by  the  defendants  not 


providing  a  seaworthy  ship.  Drysdaie  v. 
iiiion  Steamship  Co.,  22  Occ  N.  74,  8  B.  C. 
R.  228. 

liimitatioB  of  Tiaie  to  Sue — Damage 
from  UnseaiDorthiness.l—^ji  a  shipment  of 
goods  by  steamer  the  bill  of  lading  provided 
that  all  claims  for  damage  to  or  loss  of  the 
same  must  be  presented  within  one  month 
from  its  date,  after  which  the  same  should 
be  completely  barred:  —  Held,  reversing  the 
judgment  in  8  B.  a  R.  228,  22  Occ.  N.  74, 
Mills,  J.,  dissenting,  that  this  limits tioti 
applied  to  a  claim  for  damages  caused  by  un- 
seaworthiness of  the  steamer.  Union  Steam- 
ship Co.  V.  Drysdaie,  22  Occ,  N.  278,  32  S. 
C.  R.  379. 


II.  Chabtebpastt. 

Contract — Letters  and  Telegrams.} — ^The 
plaintiffs,  through  their  agents,  H.,  and  defen- 
dants negotiated  for  the  chartering  by  the 
plaintiffs  to  the  defendants  o£  the  steamer  T., 
then  at  Chatham^  N.B.  The  defendants  de- 
sired to  have  the  steamer  delivered  to  them  at 
North  Sydney,  but,  after  some  negotiation,  on 
the  9th  October  offered  to  take  delivery  at 
Chatham  and  use  the  vessel  for  three  months 
if  navigation  remained  open.  The  plaintiffiB 
declined  to  take  the  risk  of  navigation 
remaining  open,  and  on  the  15th  October 
the  plaintiffs  offered  to  dose  at  three 
months  and  take  the  risk  of  navigation  re- 
maining open.  On  the  same  day  the  plaintiiCB' 
agents  replied :  "  Have  closed  in  accordance 
your  telegram  to-day  and  arranged  delivery 
North  Sydney."  On  the  following  day  the  de- 
fendants replied:  "Telegram  received  dosing 
T.  Try  to  get  her  delivered  North  Sydnej 
end  October:"— 'Held,  that  the  defendants,  by 
their  telegram  of  the  15th  October,  in  view 
of  previous  correspondence,  disdo^ed  an  in- 
tention to  authorize  a  contract  according^  to 
what  had  already  been  embodied  in  writing, 
and  that  the  reply  to  that  telegram  convey^ 
all  that  was  required  to  embody  the  terms  of 
the  charter;  and  thdt  the  defendants,  whose 
position  was  changed  on  the  22nd,  could  not, 
by  continuing  the  corresi>ondence  and  raising 
other  questions,  escape  the  effect  of  the  mutual 
terms  previously  agreed  upon.  Heckla  v. 
Cunard,    J?  N.  S.  Reps.  97. 

Foreisa  Vessel — Necessaries — Authority 
of  Mobster — Liability  of  Otoners,}  —  Action 
against  a  foreign  vessel  and  owners  for  neces- 
saries supplied  at  a  Canadian  port  to  the 
vessd,  which  was  under  charter,  the  posses- 
sion and  control  of  the  vessel  being  by  the 
charterparty  transferred  to  the  charterers, 
who  appointed  the  master,  and  he  for  them 
the  crew,  and  who  paid  their  wages  and  tbis 
running  and  other  expenses  of  the  vessel.  The 
plaintiff  knew  that  the  vessel  was  under  char- 
ter, but  not  the  terms  of  the  charterparty. 
The  trial  Judge  found,  on  conflicting  testi- 
mony, that  the  necessaries  were  supplied  on 
the  order  of  the  master  and  the  credit  of  the 
vessel  and  owners,  and  he  held  the  vessel 
liable  therefor : — Held,  that  the  plaintiff  ought 
to  have  the  benefit  of  the  finding  in  his 
favour,  but,  as  the  master  was  the  servant  of 
the  charterers  and  not  of  the  owner,  be  had 
no  authority  to  pledge  the  latter's  credit,  and, 
as  the  owner  was  not  liable,  the  vessel  was 
not.  The  "  David  Wallace  "  v.  Bain,  23  Occ* 
X.  103,  8  Ex.  C.  R.  205. 
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Renewal — Option  —  Notice  —  Agents  — 
Burden  of  Proof — Jury,]  — A  charterparty 
made  between  the  plaintiff  and  defendant  i 
oompanies  provided  that  the  plaintiffs  should 
have  the  right  of  renewal,  upon  giving  notice 
on  or  before  a  specified  date.  On  the  date 
specified  the  plaintiffs  gave  notice  of  renewal 
to  M.  K.  &  Co.,  who  had  acted  as  agents  oL 
defendants  in  connection  with  the  negotiation 
of  the  charterparty,  and  the  receipt  arid  re- 
mittance of  the  hire  of  the  vessel.  The  defen- 
dants refused  to  renew,  on  the  ground  that 
the  notice  required  had  not  been  given : — ^Held, 
that  the  authority  given  by  the  defendants  to 
M.  K.  &  Go.  was  a  special  authority,  and 
that  the 'duty  devolved  upon  the  plaintiffs  of 
shewing  that,  by  usage  or  otherwise,  they  had 
authority  to  receive  notice  in  connection  with  , 
the  extension  of  the  time,  such  notice  not 
being  incidental  or  necessary  to  their  original 
authority.  The  trial  Judge  having  refused 
to  submit  to  the  jury  a  question  tendered  on 
behalf  of  plaintiffs  as  to  the  authority  of  M. 
K.  &  Co.: — Held,  Graham,  B.J.,  dissenting, 
that  he  was  right  in  doing  so : — Held,  that  the 
Judge  was  justified  in  deciding,  as  matter 
of  law,  that  there  was  no  proof  of  agency» 
and  that  there  was,  therefore,  nothing  that 
could  properly  be  submitted  to  the  jury. 
Dominion  Coal  Co.  v.  Kingswell  8,  8.  Co,, 
33  N.  S.  Reps.  499. 

Time  Limit  for  Iioadinc — Loading  at 
Port — Custom  —  Obligation  of  Charterer^]  — 
A  ship,  by  the  terms  of  the  charter,  was  to 
load  grain  at  Fort  William  before  noon  of  the 
5th  December: — Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  6  O.  L.  R.  432,  23 
Occ.  N.  319,  Girouard,  and  Nesbitt,  JJ.,  dis- 
senting, that  to  load  at  Fort  William  meant 
to  load  at  the  elevator  there;  that  the  obliga- 
tion x>f  the  shipowner  was  to  have  the  vessel 
placed  under  the  elevator  in  time  to  be  loaded 
before  the  expiration  of  the  time  limit;  and 
where,  finding  several  vessels  ahead  of  him, 
the  captain  saw  that  he  could  not  be  loaded 
by  the  time  fixed,  and  left  to  save  insurance, 
the  obligation  was  not  fulfilled,  and  the  owner 
could  not  recover  damages.  Midland  Ifaviga- 
tion  Co,  V.  Dominion  Elevator  Co,,  24  Occ. 
N.  202,  34  S.  C.  R.  578,  1  O.  W.  R.  593,  2 
O.  W.  R.  754. 

Voyas^  —  Damages  for  short  cargo  — 
Demurrage  —  Delay  and  detention — Counter- 
claim— Inferior  cargo.  Warren  v.  MacKay, 
2  O.  W.  R.  537,  3  O.  W.  R.  285. 


III.  Collision. 

Aetion  for  Damasee — Preliminary  Act 
— English  Rules  —  Von-ohservance  of  Sailing 
Rules,] — Action  for  damages  sustained  by  the 
plaintiffs'  steamer,  "The  Canadian,"  m  a 
collision  with  the  defendants*  steamer,  **  The 
Merwin,"  The  plaintiffs  did  not  file  a  pre- 
liminary act,  as  required  by  Order  XIX.,  r. 
28,  of  the  English  Rules,  which  Dugas,  J., 
held  to  be  in  force  in  the  absence  of  a  locai 
Rule: — Held,  by  Dugas,  J.,  and  by  the  full 
Court,  that  no  evidence  could  be  given  in 
support  of  the  plaintiffs'  claim.  "  The  Cana- 
dian," navigated  by  an  American  pilot,  was 
making  a  landing  against  a  current  of  about 
six  miles  an  hour,  "The  Merwin,"  also  navi- 
gated by  an  American  pilot,  was  coming 
down  stream.  Both  vessels  before  collision 
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gave  blasts  which  were  interpreted  by  each 
ship  according  to  American  regulations:— 
Held,  by  Dugas,  J.,  that  under  the  circum- 
stances •*  The  Canadian  "  was  alone  to  blame : 
— Held,  in  appeal,  by  Walkem  and  Drake, 
JJ.,  that  both  vessels  were  to  blame,  and  ttit» 
appeal  should  be  allowed  without  costs.  Per 
Irving,  J.,  that  both  vessels  were  to  blame, 
and  that  there  should  be  a  reference  back  to 
assess  the  damages  to  **  The  Canadian,"  and 
then  the  damages  should  be  apportioned 
according  to  the  Admiralty  rule.  Per  Martin, 
J.,  that  the  appeal  should  be  dismissed. 
Observations  as  to  the  undesirability  of  the 
importation  of  foreign  sailing  rules  and  as  to 
the  necessity  of  using  in  Canadian  waters  the 
signals  authorized  by  the  Canadian  Rules. 
Canadian  Development  Co,  v.  Le  Blanc,  21 
Occ.  N.  600,  8  B.  C.  R.  173. 

Anohor-Iiieht  —  Lookout  —  Weight  of 
Evidence — Credibility.] — A  collision  occurred 
between  the  A.  L.  T.,  a  ship  at  anchor,  and . 
a  steamship,  the  L.  O.,  proceeding  in  charge 
of  a  pilot  to  her  dock,  within  the  harbour  of 
Halifax,  N.S.,  at  night  in  the  month  of  Jan- 
uary. The  weather  was  blustering,  and  inter- 
mittently clear  and  cloudy.  On  arriving  at 
the  quarantine  grounds  the  L.  O.  had  sig- 
nalled, by  guns  and  whistles,  for  the  medical 
officer  of  the  port,  and  then  proceeded  up  the 
harbour  on  the  east  side  of  George's  Island. 
After  passing  the  northern  line  of  George's 
Island  the  L.  O.  changed  her  course  westerly 
toward  her  berth,  and  in  proceeding  thereon 
passed  between  the  lights  of  two  vessels 
anchored  on  the  northern  side  of  the  island. 
While  doing  so  she  suddenly  came  upon  the 
A.  L.  T.  lying  at  anchor,  collided  with  and 
sank  her.  The  only  person  on  board  of  the 
A.  L.  T.  was  a  caretaker,  and  while  admitting 
that  he  was  not  on  deck  at  the  time,  he 
swore  that  a  proper  anchor^light  was  burn- 
ing on  his  ship.  His  statement  as  to  the 
anchor-light  was  corroborated  by  the  captain 
of  a  fishing  schooner  lying  close  by,  and  that 
of  some  boatmen  and  labourers  on  the 
wharves.  On  the  other  hand  the  pilot  of  the 
L.  O.,  the  captain  and  the  first  and  third 
officers,  boatswain  and  boatswain's  mate,  and 
four  of  the  seamen,  all  swore  positively  that 
there  was  no  light  on  the  A.  L.  T.  while  they 
were  approaching  her,  and  that  she  wa» 
not  seen  •  by  any  one  until  their  look- 
out called  that  there  was  something  ahead. 
The  evidence  further  shewed  that  both 
the  officers  and  crew  were  alert  at  the 
time  of  the  accident,  and  anxiously  work- 
ing the  ship  through  anchored  vessels  in 
the  darkness  and  blustering  weather : — Held, 
that  the  state  of  facts  as  substantiated  by  tho 
evidence  for  the  owners  of  the  L».  O.  must  be 
accepted  as  correct,  and  that  being  so.  th& 
collision  and  subsequent  loss  were  wholly 
attributable  to  the  A.  L.  T.  in  not  keeping  a 
proper  light  and  lookout.  Dominion  Coal  Co, 
V.  The  Lake  Ontario,  7  Ex.  C.  R.  403. 

Appreciation  of  Evidence  —  Findings 
of  Fact — Appeal — Proper  Navigation,] — In  an 
action  claiming  compensation  for  loss  of  the 
fishing  schooner  "  Carrie  E.  Say  ward "  by 
being  run  into  and  sunk  while  at  anchor  by 
the  "  Reliance,"  the  decision  mainly  depended 
on  whether  or  not  the  lights  of  the  lost 
schooner  were  burning,  as  the  Admiralty  rules 
required,  at  the  time  of  the  accident.  The 
local  Judge  gave  judgment  against  the  "  Reli- 
ance:"— Held,  that  though  the  evidence  given 
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was  contradictory,  it  was  amply  sufficient  to 
justi^  the  judgment,  which  should  not,  there- 
tore,  be  disturbed  on  appeal.  Santanderino  v. 
Vanvert,  23  S.  C.  R.  145,  and  Village  of 
(Jranby  v.  Alenard,  21  Occ.  N.  7,  31  S.  C.  R. 
14.  followed.  The  ''Reliance''  v.  Contoell, 
L>2  Occ.  N.  77,  31  S.  C.  R.  653. 

Barq«e   Approached   by   Steamer   • — 

Mancfuvres.] — Where  a  steamer  is  proceeding 
on  a  course  north  seventy- two  degrees  west, 
II  nd  a  barque  is  sailing  on  the  starboard  tack 
within  about  seven  points  of  the  wind,  whose 
direction  is  east  north-east,  the  barque  is  not 
an  overtaken  ship  within  the  meaning  of  the 
regulations.  Smith  v.  Th^  "Empress"  21 
Occ.  N.  430,  8  B.  C.  R.  122,  7  Ex.  C.  R.  430. 

Between  Foreisa  Vessels — Jurisdiction 
of  Canadian  Court  —  Arrest  in  Canadian 
waters  —  Inevitable  accident — Look-out.  St. 
riair  Navigation  Co.  v.  The  *  D,  C.  Whitney:' 
U  O.  W.  U.  302. 

Breach  of  Berulations — Minor  Breach 
not  Contributing — Lights — Negligence.]  —  If 
u  collision  upon  the  high  seas  has  been  brought 
about  by  a  ship  neglecting  to  follow  her  course 
as  prescribed  by  the  regulations  for  preventing 
(X)llisions  at  sea,  the  other  ship  will  not  be 
held  equally  at  fault  because  of  a  contravention 
of  a  statutory  regulation,  where  such  contra- 
vention could  not  by  any  possibility  have  con- 
tributed to  the  collision.  2.  A  vessel  "  hove- 
to "  with  her  helm  lashed  is  not  obliged  to 
carry  the  lights  mentioned  in  article  4  of  such 
regulations,  as  she  is  not  "  a  vessel  which 
from  any  accident  is  not  under  command.  The 
''Birgitte"  v.  Forward,  The  *'Birgitte"  v. 
Moulton.  9  1I\.  C.  R.  339. 

Damage  to  Wharf  —  Negligence..}  —  A 
ship  was  moored  in  her  dock  with  .her  bow  to 
the  east.  Her  stern,  being  at  the  inner  end  ot 
the  dock,  was  partly  protected  by  the  wharf 
and  stores  to  the  south,  while  the  bow  and 
fore-part  of  the  ship,  extending  easterly 
beyond  any  such  protection,  was  exposed  to 
the  full  force  of  a  south-easterly  gale.  There 
was  an  anchor  out,  with  25  fathoms  of  chain, 
on  the  starboard  bow  of  the  ship ;  but  it  was 
not  in  a  position  to  keep  the  ship  from  swing- 
ing against  the  wharf  in  the  event  of  such  a 
gale.  A  gale  from  that  direction  having 
sprung  up,  the  master  ran  out  a  wire  rope 
from  the  starboard  side  of  the  ship's  stern  to  a 
wharf  on  the  south  of  her  berth ;  but  the  evi- 
dence shewed  that  this  rope  had  no  effect  in 
preventing  the  collision  of  the  port  bow  of 
the  ship  with  the  wharf,  which  was  damaged 
by  the  pounding  of  the  ship  against  it  from 
the  force  of  the  wind  and  waves : — Held,  that 
the  master  had  failed  to  exercise  seamanlike 
care,  forethought,  and  skill,  in  omitting  so  to 
place  his  anchor  as  to  protect  his  ship  from 
the  force  of  the  gale  and  prevent  her  colliding 
with  the  wharf,  and  that  the  damage  was  attri- 
butable to  his  negligence  and  not  to  inevitable 
accident.  Book  v.  The  **  Baden,"  8  Ex.  C. 
R.  343. 

Fishing  Vessels  —  Sufficiency  of  Anchor 
Light — Careless  Navigation  —  Costs  —  Wit- 
ness Fees  —  Parties.}— The  C.  E.  S.,  a 
fishing  schooner,  while  lying  at  anchor  on 
Bank  Quero,  was  run  into  and  sunk  by  an- 
other fishing  vossol,  the  R.,  which  was  chang- 
ing her  berth  in  the  night  time.  The  weather 
was  fine  and  the  sea  smooth.  Tlie  C.  E.  S. 
was   displaying   a    light    in   order   to   comply 


witb  the  regulations;  but  it  was  claimed  by 
the  crew  o£  the  R.  that  they  did  not  see  the 
light  until  it  was  too  late  to  avoid  a  collision. 
It  was  shewn  that  the  R.  had  been  fishing 
in  a  berth  four  or  five  miles  distant  from 
the  C.  E.  S.,  that  her  crew  knew  that  there 
were  a  number  of  vessels  fishing  in  their 
vicinity,  and  that  the  master  of  the  E.  took 
no  extra  precautions  in  sailing  at  night  over 
the  closely  crowded  fishing  grounds,  but  on 
the  contrary  went  below  himself,  leaving  the 
ship  under  full  sail  to  the  charge  of  those 
on  deck: — Held,  that  the  R.  was  solely  to 
blame  for  the  collision.  The  crew  of  the 
ship  of  the  plaintiffs,  twelve  in  number, 
were  landed  in  Nova  Scotia,  and  were  main- 
tained at  Halifax  until  they  gave  their  evi- 
•dence  on  the  trial,  a  period  of  about  one  week. 
Before  the  trial  was  commenced,  they  were 
added  as  plaintiffs  in  the  cause.  Judgment 
was  given  in  favour  of  the  plaintiffs,  con- 
demning the  defendant  ship  in  damages  and 
costs  to  be  taxed.  Upon  the  taxation  the 
plaintiffs  sought  to  tax  the  amount  expended 
in  maintaining  the  crew  while  they  waited 
for  the  trial,  and  also  their  ordinary  witness 
fees  during  the  trial,  it  having  been  shewn 
that  they  were  kept  for  the  sole  purpose 
of  giving  evidence.  Counsel  for  the  defend- 
ant objected  on  the  ground  that  the  crew, 
having  been  made  parties  to  the  action,  were 
not  entitled  to  any  fees  as  witnesses,  and 
that  it  was  unreasonable  that  they  should 
receive  any  sustenance  fees.  The  District 
Registrar  referred  the  matter  to  the  local 
Judge,  who : — Held,  that  the  parties  to  an 
action  are  entitled  to  the  usual  witness  fees, 
when  they  attend  the  trial  to  give  evidence: 
— Held,  also,  that  the  plaintiffs  were  entitled 
to  tax  a  reasonable  sum  as  sustenance  fees 
for  the  crew  while  they  awaited  the  trial. 
Conwell  V.  The  "Reliance;'  21  Occ.  N.  429, 
7  Ex.  C.  R.  181. 

Fog  —  Sailing  Rules.} — ^The  defendant 
steamer  bound  for  St.  John,  while  steering  in 
a  dense  fog,  a  N.-W.  by  N.  course,  heard 
three  blasts  of  a  fog  horn  from  the  plaintiff's 
vessel,  a  little  before  the  beam  on  the  port 
side.  The  steamer  was  then  going  at  a  speed 
of  from  4  to  6  knots  an  hour,  and  kept  on  her 
course.  The  plaintiff's  vessel  continued  sound- 
ing her  horn  at  regular  intervals,  and  was 
proceeding  on  a  northerly  course  before  a 
light  wind  barely  sufficient  to  enable  her  to' 
keep  steerage  way.  Abourt  10  minutes  after 
the  horn  was  heard  by  the  steamer,  she  struck 
the  vessel  on  her  starboard  side,  and  sunk 
her: — Held,  that  the  steamer  was  solely  to 
blame,  as  she  had  infringed  art.  16  of  the 
regulations  by  not  stopping  after  the  bom 
was  heard.  Roberts  v.  The  "  Pawnee,"  7  Ex. 
C.  R.  390.  The  "  Pawnee,"  22  Occ.  N.  129. 

Pog  —  Speed  —  Damages.]  —  In  an  ac- 
tion for  collision,  where  the  Court  found  both 
vessels  in  fault  for  moving  at  an  immoderate 
rate  of  speed  in  foggy  weather,  and  that  such 
immoderate  speed  was  the  chief,  if  not  the 
sole,  cause  of  the  collision,  the  owner  of  the 
damaged  ship  was  allowed  to  recover  only 
half  his  loss.  Wineman  v.  The  "  Hiawatha^ 
7  Ex.  C.  R.  446. 

In  Foreign  Waters  —  Application  of 
Foreign  Rules  —  "  Safe  and  Practicable " — 
"  Narrow  Channel  " — Harbour.]  —  Where  a 
collision  occurs  in  American  inland  waters 
and  action  is  brought  in  the  Exchequer  Court 
of  Canada  for  damages,  the  Court  will  apply 
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the  rule  of  the  road  as  it  obtains  under 
the  American  Sailing  Rules  for  the  purpose 
of  determining  the  question  of  liability  for 
the  collision.  Article  25  of  the  American 
Rules  provides  that  "  in  narrow  channels 
every  steam  vessel  shall,  when  it  is  safe  and 
practicable^  keep  to  that  side  of  the  fare-way 
or  mid-channel  which  lies  on  the  starboard 
side  of  such  vessel:*' — Held,  that  the  words 
"safe  and  practicable"  must  be  taken  to 
imply  that  the  vessel  is  only  obliged  to  take 
this  course  when  she  can  do  so  without 
danger  of  collision.  The  inner  harbour .  of 
Boston,  Mass.,  containing  wharves  and  an- 
chorage for  ships  on  either  side,  where  ships 
and  steam-tugs  are  continually  plying  back 
and  forth^  is  not  a  "  narrow  channel "  within 
the  meanmg  of  article  25  of  the  above  Rules, 
and  the  provisions  of  that  article  do  not 
apply  to  oases  of  collision  there.  Lovitt  v. 
The  ''Calvin  Auatin,"  9  Ex.  C.  R.  160; 
The  **  Calvin  Austin,"  v.  Lovitt,  25  Occ.  N. 
78,  35  S.  C.  R.  616., 

Kins*s  ^^^Jt  —  'Negligence — Public  Work 
—  CVoion.] — Where  a  collision  occurs  )[)e- 
tween  a  ship  belonging  to  a  subject  and  one 
belonging  to  the  King,  the  King's  ship  is  not 
liable  to  arrest  for  damages;  and,  in  the  ab- 
sence of  statutory  provision  therefor,  no  ac- 
tion will  lie  against  the  King  for  the  negli- 
gence of  his  officers  or  servants  on  board 
of  the  ship.  2.  In  this  case  the  steamship 
**  Pr^fontaine,"  belonging  to  the  suppliant, 
was  damaged  in  a  collision  with  a  loaded 
scow  which  was  fastened  to  th6  starboard 
side  of  the  steam  tug  "  Ghamplain,"  and 
which  t;he  latter  was  towing^  from  the  dredge 
"  Lady  ^^linto,"  then  working  in  the  Con- 
trecoeur  channel  of  the  river  St.  Lawrence. 
The  dredge,  steam-tug,  and  scow  were  the 
property  of  His  Majesty: — Held,  that  the 
facts  did  not  disclose  a  case  of  negligence 
by  the  officers  or  servants  of  the  Crown  on 
a  public  work  for  which  the  Crown  Would  be 
liable  under  clause  (c)  of  s.  16  of  the  Ex- 
chequer Court  Act,  50  &  51  V.  c.  16.  Paul 
v.  The  King,  24  Occ.  N.  389,  9  Ex.  C.  R. 
245. 

Idaliility — Imperial  Regulations.] — In  a 
collision  in  Canadian  waters  between  the 
steamship  W.  and  the  schooner  M.  A.,  the 
W.  was  found  to  be  at  fault  in  a  matter 
that  occasioned  the  collision.  It  was  also 
found  that  the  M.  A.  had  contravened  the  re- 
gulations for  preventing  collisions  in  Cana- 
dian waters;  but  that  such  contravention 
did  not  contribute  to  the  accident.  In  an 
action  against  the  W.  by  the  widow  and 
universal  legatee  of  the  owner  of  the  M.  A. : 
— Held,  that  the  W.  alone  was  to  blame,  and 
that  the  plaintiff  was  entitled  to  recover.  2. 
Where  a  collision  occurs  on  the  high  seas, 
and  the  provisions  of  s.  419  of  the  Merchants 
Shipping  Act,  1894,  and  the  Imperial  re- 
gulations for  preventing  collisions  at  sea,  are 
in  force,  the  obligation  is  imposed  on  a  vessel 
that  has  infringed  a  regulation  which  is 
prima  facie  applicable  to  the  case,  to  prove, 
not  only  that  ^uch  infringement  did  not,  but 
that  it  could  not,  by  any  possibility,  have 
contributed  to  the  accident;  but  when  the 
collision  occurs  in  Canadian  waters,  and  the 
Act  respecting  the  navigation  of  Canadian 
waters,  R.  S.  C.  c.  79,  and  the  regulations 
for  the  prevention  of  collisions  made  by  the 
Governor-General  in  council,  are  in  force, 
the  vessel  which  contravenes  one  of  them  will 


not  be  held  to  be  in  fault  unless  such  con- 
travention has  contributed  to  the  collision. 
The  "  Cuba "  v.  McMillan,  26  S.  C.  R.  661, 
referred  to.  Hamburg  Packet  Co,  v.  Desroch- 
ers,  23  Occ.  N.  214,  8  Ex.  C.  R.  263. 

Narrow  Chamiel  —  Rule  of  the  Road — 
Look-out  ' —  Meeting  Ships  —  Harbour  — 
Lights  and  Signals — Negligence — Evidence — 
Damages.} — A  pilot  in  charge  of  a  ship,  or 
a  man  at  the  wheel,  is  not  a  sufficient  look- 
out within  the  rules  of  navigation  for  pre- 
venting collisions  in  narrow  channels.  Judg- 
ment of  the  Exchequer  Court  of  Canada  in 
Richelieu  and  Ontario  Navigation  Co.  v.  The 
"Cape  Breton,"  25  Occ.  N.  57,  9  Ex.  C.  B. 
67,  affirmed.  Where  meeting  ships  are  in 
collision,  and  one  of  them  has  neglected  to 
observe  the  regulations,  there  must  b&  evi- 
dence of  gross  dereliction  lof  duty  or  want 
of  skill  in  navigation  in  order  to  make  out  a 
case  for  apportionment  of  damages  against 
the  other  ship.  Where  a  ship  navigating  a 
narrow  channel  has  no  proper  look-out,  and 
neglects  to  signal  her  course,  at  a  reason- 
able distance,  thus  perplexing  and  misleading 
a  meeting  ship,  the  former  is  alone  responsi- 
ble for  all  damages  caused  by  collision,  even 
if,  in  the  agony  of  collision,  a  different 
manoeuvre  on  the  part  of  tne  other  ship 
hight  have  avoided  the  accident.  Judgment 
below  reversed,  Girouard,  J.,  dissenting.  The 
"  Cape  Breton "  v.  Richelieu  and  Ontario 
Navigation  Co,,  36  S.  G.  R.  564. 

Kavieation  — Narrow  Channels — "  White 
Law,"  Rule  24— Right  of  Waj/.]— Rule  24 
of  the  "  White  Law "  governing  navigation 
in  United  States  waters  provides  **  that  in 
all  narrow  channels  where  there  is  a  current, 
and  in  the  rivers  St.  Mary,  St.  Clair,  Detroit, 
Niagara,  and  St.  Lawrence,  when  two  steam- 
ers are  meeting,*  the  descending  steamer  shall 
have  the  right  of  way,  and  shall,  before  the 
vessels  shall  have  arrived  within  the  distance 
of  one-half  mile  of  each  other,  give  the  sig- 
nal necessary  to  indicate  which  side  she  elects 
to  take:" — Held,  that  this  rule  has  no  refer- 
ence to  the  general  course  of  vessels  navigat- 
ing the  waters  mentioned,  but  applies  only  to 
meeting  vessels.  Therefore  a  steamer  de- 
scending the  St.  Clair  with  a  tow  was  not  in 
fault  when  she  followed  the  custom  of  up- 
going  vessels  to  hug  the  United  States  shore. 
The  *'  Shenandoah  "  with  a  tow  was  ascend- 
ing the  St.  Clair  river  in  a  fog  and  hugging 
the  United  States  shore ;  the  **  Carmona " 
was  coming  down  the'  river ;  and  they  sighted 
each  other  when  a  few  hundred  yards  apart. 
They  simultaneously  gave  the  port  signal, 
which  was  repeated  by  the  "Carmona."  The 
"  Shenandoah  "  then  gave  the  starboard  sig- 
nal, and  steered  accordingly.  The  "Car- 
mona," thinking  there  was  no  room  to  pass 
between  the  other  vessel  and  one  lying  at 
the  elevator  dock,  reversed  her  engines.  She 
passed  the  "  Shenandoah,"  but  on  going 
ahead  again  collided  with  the  vessel  in  tow: 
— Held,  reversing  the  judgment  of  a  local 
Jddge,  8  Ex.  C.  R.  1,  that  the  "  Shenandoah  " 
was  not  in  fault;  but  that,  as  the  local 
Judge  had  found  the  "  Carmona "  not  to 
blame,  and  as  her  captain's  error  in  judg- 
ment, if  it  was  such,  in  thinking  he  had  not 
room  to  pass  oetween  the  two  vessels,  was 
committed  while  in  the  agonies  of  collision, 
the  judgment  ns  to  her  should  be  affirmed. 
Davidson  \.  Georgian  Bay  Navigation  Co., 
23  Occ.  N.  79,  33  S.  C.  R.  1. 
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Hesllsemoe  —  Harbour  —  Regulation4.] 
— Artiden  11  and  15  (d)  of  the  Collision 
Kegulations  of  the  Bth  l-ebruary,  18i»7,  do 
not  apply  to  the  case  of  a  ship  made  fast 
to  a  lawful  wharf  in  a  harbour: — il»*ld,  on 
the  facts,  that  a  vessel  which  ran  iuto  an- 
other so  moored  was  i^ilty  of  negligence. 
Bank  shipping  Co.  v.  The  "iUty  of  ,Stattl€,*' 
24  Occ.  >.  303.  10  B.  C.  R.  513. 

HegllKeace  —  iShip  at  Wharf  —  litgula- 
tion9.\ — Articles  11  and  15  (di  of  tin*  Im- 
perial Collisions  Regulations  of  litt>7  do  not 
apply  to  the  case  of  a  ship  made  fnst  to  a 
lawful  wharf  in  a  harbour.  On  the  evidence, 
a  vessel  which  ran  into  another  so  moored 
was  held  not  guilty  of  negligence.  Bank 
.Shipping  Co,  v.  The  ''City  of  fitattUr  U 
Ex.  i\  R.  140. 

Bicltt  •!  Way. J — In  the  case  of  a  river 
traversed  annually  by  thousands  of  vessels 
and  used  by  two  nations,  a  custom  which 
in  effect  supersedes  a  statutory  nile  ought  to 
be  established  by  the  most  c-onclus«i've  and 
cogent  proof;  and  when  it  is  sought  to  make 
it  binding  on  foreign  as  well  as  domestic  ves- 
sels, the  proof  should  include  some  convinc- 
ing evidence  that  a  knowledge  of  the  alleged 
custom  existed  among  mariners  generally, 
and  extended  to  mariners  sailing  ou  vessels 
carrying  a  foreign  flag  and  habitually  tra- 
versing a  busy  river.  Georgian  Bay  \aviga- 
fion  Co.  V.  The  *  Shenandoah  "  and  The 
'^Creter  8   Ex.   C.   R.   1.. 

Rules  of  Road  —  Signals  —  LiaV>ilit>. 
Tucker  V.  The  **  Tecwmac/i,"  G  O.  W.  R.  131, 

Ship  «t  Anchor  —  Anchor  Liiiht — Look- 
out— Findings — S egligencc'l  —  Judgment  ap- 
pealed from,  7  Ex.  C.  R.  403,-affirme<l.  Dom- 
inion Coal  Co.  V.  The  **  Lake  Ontarior  %\ 
Dec.  N.  33.  32  8.  C.  R.  507. 

Stoamer  and  SallittK  Vessel — ColUtdon 
Arts.  20,  22,  23,  2o— Liability.]— The  J.  M.. 
a  sailing  vessel,  was  proceetling,  in  the  day 
time,  out  of  Chariot tetown  harbour  by  tack- 
ing, according  to  the  usual  course  of  naviga- 
tion. The  T.,  a  steamship,  was  on  her  way 
into  the  harbour.  When  the  T.  was  first 
8*»en  by  the  J.  M.  the  latter  was  on  u  course 
of  W.S.W.,  standing  across  the  harbour,  to- 
wards, and  to  the  northward  and  eastward 
of  Rocky  Point  black  buoy.  From  that  time 
until  a  collision  occurred  between  the  two 
vessels,  they  were  in  full  view  of  each  other. 
While  the  J.  M.  was  under  way  on  the  star- 
board tack  and  going"  about  three  knots  an 
hour,  the  T.  was  coming  straight  ui>  the  har- 
bour at  nearly  full  spo^ni.  The  latter  did  not 
change  her  coui*se,  nor  execute  any  manoeu- 
vre, nor  make  any  attempt  by  slackening 
speed  or  stopping  or  reversing  to  kee|>  out  of 
the  way  of  the  J.  M.  The  bow  of  the  T. 
struck  the  J.  M.  on  the  starboard  side  aft  of 
the  fore-rigging  and  nearly  amidships,  cut- 
ing  her  almost  through  from  her  hutches  tft 
her  keel,  and  causing  her  to  become  a  total 
wreck : — Held,  that  the  T.  had  infringed  the 
provisions  of  arts.  20,  22,  23,  and  2.j  of  the 
rules  for  preventing  collisions  ai  sea.  and 
was  responsible  for  the  collision.  Brine  v. 
The  "  Tiber,'  6  Ex.  C.  R.  402. 

Undne  Speed — y  a  v  if/at  ion  Durinij  Foff.] 
Judgment   appealed    from,    7    Ex.   ('.    R.   3iK>, 


22  Occ.  X.  125).  \-aried;  Giroaard,  J.,  dis- 
senting. The  ''Pawnee  "  v.  Koberts,  23  Occ. 
X.  33.  32  8.  C.  R.  501). 


VeMol  Moored  to  Amother — yegligence 
— Extraordinary  Storm  —  Act  of  God.]   — 

While  the  plaintirs  tug-boat  the  "  Vigil- 
ant "  was  tied  to  a  wharf  in  Vancouver  har^ 
hour,  the  defendant  broaf^t  his  tug-boat 
the  **  Lois "  alongside  and  tied  her  to  the 
**  Vigilant."  The  next  night  a  violent  storm 
arose — a  storm  of  which  there  were  no  indi- 
cations and  which  was  the  severest  ever  ex- 
IjerienctKi  in  the  harbour  —  and  the  "  I»is/' 
whose  crew  were  absent,  bumped  against 
the  "  Vigilant."  and  damaged  her :  —  Held, 
in  an  action  for  damages  for  negligence,  that 
it  had  not  been  shewn  that  the  defendant's 
act  of  so  mooring  his  tug  was  negligent,  and 
that  on  the  evidence  the  accident  was  due  to 
the  act  of  God.  Bailey  v.  Catca,  24  Occ.  N. 
412,  11  B.  C.  R.  62. 

Veaaelfl  Moored  to  Doek — Negligence? — 
Inevitable  accident.  Manley  v.  Rogers,  2 
O.  W.  R.  704. 


IV.  JuDiciAi.  Saul 


—  Judicial  Sale  —  Rights  of 
Mortgagee — Actiuieaccncc.}  —  Although  a  hy- 
pothec upon  a  ship  does  not  make  the  hypo- 
thecary creditor  owner  of  the  ship,  he  can, 
nevertheless,  dispose  of  it  absolutely.  2.  The 
sale  of  such  a  ship,  even  when  effected  judi- 
cially and  with  the  authorization  of  the 
Court,  upon  an  assignment  of  the  property 
of  the  owner  of   the   ship,   but   without   the 

.  consent  of  the  hypothecary  creditor,  is  with- 
out effect  as  regards  such  creditor,  and  the 
purchaser  may  refuse  to  pay  the  purchase 
price  so  long  as  the  hypothec  is  undischarired. 
3.  The  fact  that  such  creditor  has  been  pre- 
sent at  the  sale  and  has  even  been  a  bidder 
does  not  constitute  acquiescence^  the  proceeds 
of  the  sale  being  insufficient  to  indemnify  him. 
/«  re  Robert  and  Lamarche,  Q.  R.  18  S,   C. 

.  101. 

Purohaior  Refusi^is  to  Complete   — 

Resale  —  Liability  of  Purchaser  for  Difftr- 
encc  in  Price  —  Statute  of  Frauds.] — A  ship 
was  sold  at  auction  by  the  marshal  under  an 
order  of  Court  in  an  action  for  seamen*s 
wages.  The  ship  was  knocked  down  to  J. 
for  $2,<MX).  J.  refusing  to  complete  the  pur- 
chase, the  ship  was  resold  by  the  marshal 
for  $1.1HH):— Held,  that  J.  was  liable  for  the 
difference  in  price  and  the  costs  occasioned 
by  his  default.  2..  Judicial  sales  are  not 
within  the  Statute  of  Frauds,  and  therefore 
no  memorandum  in  writing  of  the  sale  to  J. 
was  necessary.  Attorney-General  v.  Day,  1 
Ves.  Sr.  218,  referred  to.  3.  For  the  pur- 
pose of  establishing  J.*s  liability,  an  order 
for  resale  was  not  necessary.  Hackctf  v. 
The  "Blakefey,"  In  re  Jones,  8  Ex.  C.  R. 
327,  9  B.  C.  R.  430. 

Seisure  by  Ordinary  Creditor — Rights 

of  Hypothecary  Creditors — Sale  Subject  to 
Hypothecs — (Consent  —  Order.] — An  hjrpo- 
thei'ated  vessel  cannot,  to  the  prejudice  of 
the  hypothecated  creditor  and  without  his 
consent  or  the  order  of  a  competent  Court,  be 
seized  at  the  suit  of  an  ordinary  creditor  of 
the  owner  of  the  vessel.  2.  Tlie  fact  that 
an  ordinary  creditor  has  advertised   the  sale 
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VI.   Salvage. 

Arrest  —  Payment  into  Court — Release 
— Appeal  —  Security  —  Foreign  Owner — 
Extravagant  Claim,} — An  application  by  the 
defendant  for  payment  out  of  Court  of  money 
paid  in  by  him  to  obtain  the  release  of  his 
ship  ^arrested  to  answer  a  claim  for  salvage, 
will,  if  the  defendant  be  a  foreign  resident, 
be  stayed  wholly  or  in  part,  i)ending  an 
appeal  to  the  Exchequer  Court  to  increase 
the  salvage  award.  Observations  upon  the 
scope  of  bail  bonds  and  the  retention  of  secu- 
rity pending  appeal.  It  is  an  improper  prac- 
tice, and  one  which  the  C?ourt  will  discourage, 
to  arrest  property  to  answer  extravagant 
claims.  Vermont  *Sf.  S.  Ca.  v.  The  **  Abhy 
Palmerr  8  Ex.  C.  R.  462,  10  B.  C.  R.  383. 

Assessors  —  Trial  —  Ttfiw;.] — Assessors 
will  be  appointed  in  salvage  cases  wher«? 
necessary.  The  proper  time  to  apply  for 
assessors  is  on  the  application  to  fix  the  dafe 
of  trial.  Vermont  8.  S,  Co.  v.  The  '' Ahhy 
Palmerr  8  Ex.  C.  R.  469,  10  B.  C.  R.  380. 


of  sui^h  a  vessel  subject  to  all  registered  hypo- 
thecs is  not  sufficient  to  relieve  him  from  ob- 
taining such  consent  or  such  order.  Daig- 
neault  v.  BruUy   Q.  R.  22   S.  C.  20. 


V.  PiLQTAGE  Dues. 

Exemption — Statute.] — Under  the  terms 
of  the  Pilotage  Act,  R.  S.  C.  c.  8,  s.  50,  as 
amended  by  the  Acts  of  1900,  c.  36,  s.  14,  the 
following  ships,  called  "  exempted  ships,"  are 
exempted  from  the  compulsory  payment  of 
pilotage  dues:  "(c)  Ships  employed  in  trad- 
ing .  .  .  between  any  one  or  more  of  the 
provinces  of  Quebec,  New  Brunswick,  Nova 
Scotia,  or  Prince  Edward  Island,  and  any 
other  or  others  of  them,  or  employed  on 
voyages  between  .  .  .  any  port  in  any 
of  the  said  provinces  and  *any  port  in  New- 
foundland, etc. : — Held,  that  a  ship  employed 
on  a  sealing  voyage  from  Halifax  to  the  New- 
foundland seal  fisheries  and  back,  calling  on 
her  outward  voyage  at  Louisburg  for  coal, 
and  at  a  port  in  Newfoundland  for  men  and 
supplies,  and  again  at  Newfoundland,  on  her 
return,  to  dispose  of  her  catch,  was  not  an 
exempted  ship  within  the  terms  of  the  Act. 
Semble,  that  what  was  contemplated  by  the 
Act,  in  providing  for  exemptions,  was  lines 
of  steamers,  or  even  one  steamer,  making  re- 
gular periodical  voyages,  with  termini  as  in- 
dicated in  the  Act^  either  throughout  the  year 
or  during  a  certain  season  of  the  year.  Far- 
quhar  v.  McAlpine,  35  N.  S.  Reps.  478. 

IiiabiUty  of  Barse— **  Every  Ship  which 
^avigates,"] — Held,  affirming  the  judgment 
of  the  local  Judge  for  the  Quebec  Admiralty 
District,  that  the  expression  **  every  ship 
which  navigates,"  found  in  s.  58  of  the  Pilot- 
age Act,  R.  S.  C.  c.  80,  means  a  ship  that 
has  in  itself  some  power  or  means  of  moving 
through  the  waters  it  navigates,  and  not  a 
ship  that  has  no  such  power  or  means  and 
which  must  be  moved  or  propelled  or  navigated 
by  another  vessel.  Corporation  of  Pilots  for 
the  Harbour  of  Quebec  v.  The  "  Grandee, 
22  Occ.  N.  428,  8  Ex.  C.  R,  54,  79. 


Basis  of  .Valuation.] — Whei^e,  in  a  case 
of  salvage,  there  is  no  market  vaiu^  for  the 
ship  in  the  port  where  it  is  brought  by  the 
salvors,  the  res  should  be  valued  not  on  the 
basis  of  a  forced  sale,  but  as  a  **  going  con- 
cern "  in  the  hands  of  a  solvent  owner,  using 
it  for  the  particular  purposes  of  his  trade 
at  the  sum  for  which  the  owner,  as  a  rea- 
sonable man,  would  be  willing  to  sell  it. 
Vermont  S.  -S*.  Co,  v.  2'he  *' Abby  Palmer," 
8  Ex.  C.  R.  446. 

Maritime  I«ien — ^Agreement  —  Rights  of 
salvor  —  Possession  of  salved  goods  —  Re- 
moval —  Purchaser  for  value  —  Conversion 
— Replevin  —  Costs.  Pearce  v.  Letherby,  6 
O.  W.  R.  77,  006. 

Qnaatum  of  Bemiuieratioa  —  Mail 
Steamer  —  Sailing  Sf/i4p.]-^Salvage  services 
were  rendered  a  distressed  sailing  ship  on  the 
high  seas  by  a  mail  steamer.  At  the  time 
the  latter  performed  the  salvage  services,  she 
was  valued  at  $100,000,  and,  besides  pas- 
sengers and  mails,  she  carried  a  cargo  esti- 
mated to  be  worth  $7,000.  The  time  occupied 
in  the  performance  of  such  services  was 'about 
two  and  one-half  days,  the  weather  being 
fine  and  no  risk  or  danger  threatening  the 
steamer  except  some  chance  of  collision  with 
her  tow  through  a  narrow  channel  of  some 
thirteen  miles  in  length.  On  account  of  the 
delay  occasioned  by  the  services,  the  steamer 
was  obliged  to  consume  additional  coal  ta  the 
value  of  $360  in  making  up  her  schedule  time 
on  the  voyage.  The  sailing  ship  was  in  a 
IX)sition  of  peril  when  sighted  by  the  steamer, 
liavlng  been  dismasted  and  at  the  time  drift- 
ing broadside  at  the  mercy  of  the  seas.  Her 
c€M-go  was  worth  $13,727.23,  and  her  freight, 
}i8  per  bill  of  lading,  $1,332.26.  The  value 
of  the  salved  ship  when  taken  into  port  in 
her  damaged  condition  was  placed  at  $2,290. 
The  amount  of  salvage  in  respect  of  cargo 
and  freight  was  settled  before  action  brought : 
— ^Held.  that  the  sum  of  $400  was  a  fair 
salvage  award  in  respect  of  the  ship  alone. 
Pickford  and  Black  8.  8,  Co.  y.  The  ^*  Foster 
Rice,''  9  Ex.  C.  R.  6. 


VII.  Seaman's  Wages. 

Aetions  in  Bern — Wages  —  Equality  — 
Priority  —  Costs  —  Pro  Rata  Payment  of 
Subsequent  Claims,"]  —  Held,  following  The 
**  Saracen,"  6  Moo.  P.  C.  56,  that  when 
claimants  against  a  fund  in  the  registry  are 
of  equal  degree,  the  Court  will  give  priority 
to  the  diligent  creditor.  2.  Where  the  parties 
are  not  of  equal  degree,  and  one  claiming 
subsequently  has  a  legal  priority  over  an- 
other, such  priority  will  be  protected  if  he 
make  his  claim  before  a  decree  has  passed 
for  distributing  the  fund,  but  not  afterwards. 
3.  Where  two  claims  for  seamen's  wages 
were  prosecuted  to  judgment  before  two  simi- 
lar claims  were  allowed  by  the  Court,  the 
costs  of  the  prosecution  of  the  first  two 
claims  were  ordered  to  be  paid  out  of  the 
fund  in  the  registry  in  full  in  preference  to 
the  last  two  claims.  In  respect  of  the  latter 
it  was  directed  that  they  should  be  paid  in 
full  if  the  balance  of  the  fund  permitted  it, 
if  not  they  were  to  be  paid  pro  rata.  Munsen 
V.  The  *' Comrade,''  Saunders  v.  The  '*  Com- 
rade," Dickson  v.  The  ''Comrade''  7  Ex.  C. 
K.  331. 
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Aatoiuit — Jurisdiction  of  Supreme  Courit 
A'.  jS.] — An  action  for  seaman^s  wages,  where 
the  amount  claimed  is  under  £50,  cannot 
be  brought  in  a  Superior  Court,  except  where 
the  owner  or  master,  neither  is,  nor  resides, 
within  twenty  miles  of  the  place  where  the 
seaman  is  discharged,  or  put  on  shore.  Wat- 
Mon  V.  Leukten,  24  Occ.  X.  26,  36  N.  S.  I 
Ueps.  412.  I 

Arrest   on   Telegram    —   Rescue — Von-  I 
tempt   of   Court — Ignorance   of  Law,] — It   is 
competent  for  a  deputy-marshal  to  arrest  a 
ship,  in  an  action  for  wages,  upon  a  telegram 
from  the  marshal  of  the  Admiralty  district,  : 
having  jurisdictiou  of   the  action,   informing 
him  that  a  writ  of  summons  and  a  warrant 
had   been   issued  and   sent   to  him   by   mail. 
2.  The  master  of  the  ship,  although  ignorant 
of  the  legal  consequences  of  his  act,  was  held  , 
guilty   of   contempt*  of   Court    in   permitting 
the  ship  to  be  moved  after  the  deputy-marshal 
had  gone  on  board,  read  to  the  master  a  copy 
of  the  writ  of  summons,  and  of  the  marshal's 
telegram,   informed   him    that    the  ship   was  , 
under  arrest,  and  tacked   up  a  copy  of  the 
writ  in  the  ship.     In   re   The  **  Ishpeming,''   \ 
8  Ex.  C.  R.  379.  ' 

Comtraot — Corresiwndence  —  Desertion —  ! 
Justification — Transportation  money  —  Main-  ' 
tenauce  money  —  Action  —  Costs  —  Witness  ' 
fees.    Forteous  v.   The  ''Lightning''    (Y.T.), 
2  W.  L.  R.  199. 

Juriadlotioii  of  Ezeheqner  Court  to 
Entertain  ClainL  for  Wa^pes  nnder 
$200  —  Admiralty  Act — Foreign  Ship  — 
Coats,'] — ^When  the  exceptions  in  s.  56  of 
the  Seamen's  Act,  R.  S.  C.  c.  74,  do  not 
a.pp]y.  the  Exchequer  Court,  on  its  Admiralty 
side,  has  no  jurisdiction  to  entertain  a  claim 
for  seamen's  wages  under  the  amount  of  $200, 
earned  on  a  ship  registered  in  Canada.  The 
W.  J.  Aikens,  7  Ex.  C.  R.  7,  decided  under 
similar  provisions  in  s.  34  of  R.  S.  C.  c. 
75,  criticized  and  not  followed.  2.  The  Ad- 
miralty Act,  1891,  h^'mg  a  general  law,  and 
enacting  general  provisions  as  to  jurisdiction, 
does  not  repeal  by  implication  the  special  pro- 
visions of  s.  56  of  K.  S.  C.  c.  74,  limiting 
the  jurisdiction  of  this  Court  in  proceedings 
for  seamen's  wages.  3.  This  Court  has  no 
jurisdiction  to  entertain  a  claim  for  seamen's 
wages  under  an  amount  of  if^200  earned  on  n 
ship  registered  in  England,  and  to  which 
the  provisions  of  s.  165  of  the  Merchants 
Shipping  Act,  1894,  apply.  4.  Costs  in  these 
actions  were  not  allowed  to  the  defendants 
because  exception  to  the  jurisdiction  to  en- 
tertain the  claim  sued  for  was  not  taken  in 
limine  litis.  (Jagnon  v.  The  "  Savoy,**  Dion 
V.  The  *•  Polinor  25  Occ.  N.  87,  9  Ex.  C.  R. 
238. 


proceedings  taken  were  not  warranted  by  the 
Seamen's  Act  of  Canada,  c.  74.  That  the 
ship  being,  at  the  time  the  proceedings  were 
instituted;  within  the  jurisdiction  of  Uie  gov- 
ernment of  the  British  possession  in  which 
she  was  registered,  the-  case  was  within  the 
exception  mentioned  in  s.  26  (d),  and  part 
2  of  the  Imperial  Shipping  Act  was  not  appli- 
cable. Semble,  that  if  the  magistrate  Imd 
power  to  rescind  the  contract,  and  had  un- 
dertaken to  do  so,  the  judgment  would  re- 
quire to  be  in  a  different  form.  Rex  ▼. 
Meikle,  Ex  p.  Ramsey,  36  N.  S.  Reps.  297. 

Selsiare  for  Wages  of  Sailors — Jnhr- 
nal  Navigation,] — Save  in  the  case  provided 
for  by  cl.  2  of  art.  955,  C.  P.,  a  saisie  con- 
servatoire does  not  lie  for  the  w^ages  of  sail- 
ors in  respect  of  services  render^  on  ships 
employed  in  interna]  navigation.  Berirand 
v.   Anderson,  4  Q.   P.   R.  387. 


Refusal  to  Pay  —  Conviction  —  Juris- 
dict\on> — Criminal  Offvnce  —  Seamen's  Act 
(D,) — Shipping  Act  (Imp.) — Rescission  of 
Contract.'! — J.  M.^  the  master  of  the  S.  S. 
"  Wobun,  a  British  ship  of  Canadian  regis- 
ter, was  convicted,  before  a  stipendiary  magis- 
trate, for  that  he  w^rongfully  and  unlawfully 
refused  to  pay  R.,  a  seaman  serving  on  board 
said  ship,  a  sum  of  money  claimed  to  be 
due  him  for  wages,  and,  further,  for  refusing 
to  discharge  said  M.,  he  being  then  entitled 
to  his  discharge : — Held,  quashing  the  con- 
viction with  costs,  that  the  refusal  to  pay 
M.  his  wages,  or  to  give  him  his  discharge, 
was    not    a    criminal    offence,    and    that    the 


VIII.  Other  Cabes. 

Aoeonnt — Co-otoners  —  Jurisdiction  of 
Court  of  Equity,] — ^The  jurisdiction  of  tbe 
Court  of  Equity  in  a  suit  for  acwunt  be- 
tween co-owners  of  a  ship  has  not  been  taken 
away  by  54  &  55  V.  c.  29  (D.),  which 
confers  a  like  jurisdiction  upon  the  E2xcbe- 
quer  Court  in  Admiralty;  any  discretiois  the 
Court  of  Equity  may  have  as  to  the  exercise 
of  its  jurisdiction  must  depend  upon  the  cir- 
cumstances of  each  suit.  Penry  v.  Hanson, 
21  Occ.  N.  358,  2  N.  B.  Eq.  Reps.  233. 

Aetion  in  Rem  —  Jurisdiction  of  Ex- 
chequer Court  of  Canada  —  Arrest — Account 
— CO'Otcncrs.] — The  Exchequer  Court  of  Can- 
ada has,  in  admiralty,  as  large  a  jurisdic- 
tion as  the  High  Court  of  Admiralty,  and 
therefore  in  an  action  between  the  co-owners 
of  a  ship  for  an  account,  the  ship  may  be 
arrested.  Cope  v.  The  **  Raven,"  9  Ex.  C. 
R.  404. 

Arrest  —  Release  —  Re-arrest — Elscape 
— Burden  of  proof  —  Bond  —  Pleadings. 
Rex  V.  The  **  Tuttle,"  5  O.  W.  R.  384. 

Careless  Moorlns  of  Vessels  —  Ifegli- 
grnce  —  Extraordinary  Storm  —  Vis  Major.] 
The  plaintiffs  tug  "Vigilant"  was  moored 
at  a  wharf  in  Vancouver  harbour,  with  an- 
other tug,  the  **  Lois,"  belonging  to  the  de- 
fendant, lying  outside  and  moored  there  by 
a  line  attached  to  the  "  Vigilant."  Tbe 
"  Lois "  was  left  in  that  position  all  night, 
with  no  one  in  charge,  and  no  fenders  out  on 
the  side  next  the  "  Vigilant."  During  the 
night  a  heavy  gale  came  up,  and  the  "-Lois" 
pounded  the  **  Vigilant,"  causing  her  consid- 
erable damage: — Held,  affirming'  the  judg- 
ment of  the  Supreme  Court  of  British  Colum- 
bia, 11  B.  C.  R.  62.  24  Occ.  N.  412.  that, 
as  the  defendant  was  not  a  trespasser,  be 
was  not  guilty  of  neglijprence,  in  the  circum- 
stances, in  leaving  his  tug  as  he  did,  and 
that  he  was  not  obliged  to  observe  extreme 
and  unusual  precautions  to  avoid  injury  by 
a  storm  of  exceptional  violence.  Bailey  v. 
Cafes,  25  Occ.  N.  28,  35  S.  C.  R.  293. 

Contract  by  Master — Effect  of — Seisure 
of  Vessel — Action  against  Master  Alone — Pof 
ticulars — Certificate.] — A  captain  contracting 
in  his  own  name  for  the  needs  of  his  vessel 
and  its  navigation,  at  a  place  where  neither 


f? 


1517 


SHIP. 


1618 


the  owner  nor  the  agent  of  the  vessel  olives, 
binds  himself,  the  vessel^  and  its  owner.  2. 
The  vessel  may  be  seized  for  a  debt  contracted 
for  the  purpose  of  a  voyage,  or  for  the  fees 
of  a  consul,  in  an  action  begun  against  a 
captain  in  his  capacity  as  such,  and  without 
making  the  owners  parties.  3.  Among  the 
princiiml  provisions  of  the  certificate  of  own- 
ership which  the  proces-verbal  of  the  seizure 
must  contain,  when  production  of  the  certi- 
ficate is  refused,  are  the  number  of  the  vessel 
and  its  tonnage  engraved  upon  the  main 
beam ;  and  the  bailiff  may  cause  the  hatchway 
to  be  opened  in  order  to  find  out  these  parti- 
culars; and  upon  refusal  an  order  for  its 
opening  may  be  made.  Frechette  v.  Martin, 
Q.  R.  21  S.  C.  417. 

Oontraot  to  Sell — Co-owners — Partner- 
ship^— ^Authority  of  one  to  bind  the  other — 
Katification — Specific  performance — Contract 
under  seal — Co-owner  not  named-^Principal 
and  agent — Evidence  of  agency— Bill  of  sale 
— ^Possession.  Bentley  v.  Murphy,  1  O.  W. 
R.  273,  726,  845,  2  O.  W.  R.  1014. 

Foreisn  Vessel  —  Foreign  Judgment  — 
Comity  of  Courts — Account  between  Co-own- 
er$,] — ^The  ship  was  registered  in  an  Ameri- 
can port  and  owned  by  American  citizens 
resident  in  the  United  States.  The  defend- 
ant S.  advanced  to  the  then  capain  of  the 
ship  at  Brava,  Cape  de  Verde  Islands,  the 
sum  of  $1,400  for  necessaries,  and  took  from 
the  captain  and  V.,  a  part-owner,  what  pur- 
ported to  be  a  bottomry  bond,  and  a  further 
instrument,  purporting  to  be  a  charterpaity, 
as  security  for  such  advance.  By  the  last 
mentioned  instrument,  the  control  and  posses- 
sion of  the  ship  were  handed  over  to  S.  until 
the  profits  of  the  employment  of  the  ship 
repaid  the  loan.  S.  thereupon  took  over  the 
ship  and  brought  her  to  a  United  States  port, 
where  she  was  arrested  at  the  suit  of  R.  for 
an  amount  due  him  for  necessaries  supplied 
to  the  ship  on  a  previous  voyage.  By  the 
judgment  of  a  competent  court  in  the  United 
States  the  rights  of  S.,  under  the  instruments 
mentioned,  were  held  to  give  him  priority 
over  the  claim  of  R.,  and  he  was  confirmed 
in  his  possession  of  the  ship.  The  plaintiff 
herein  was  the  owner  of  1,764  shares  of  the 
ship  and  had  notice  of  the  American  suit 
between  S.  and  R.,  and  subsequently  took 
part  in  some  negotiations  for.  the  settlement 
of  the  claims  of  both.  By  instituting  pro- 
ceedings on  the  Admiralty  side  of  the  Ex- 
chequer Court  the  plaintiff  sought  to  obtain 
possession  of  the  vessel  while  in  a  Canadian 
port,  together  with  certain  relief  against  the 
defendant  V. : — Held,  that  as  by  the  proceed- 
ings taken  in  the  Elzchequer  Court  the  plain- 
tiff sought  to  derogate  from  rights  obtained 
by  one  of  the  parties  under  the  judgment  of 
a  competent  court  in  the  United  States,,  the 
action  should  be  dismissed.  Castrique  v. 
Imrie,  Lr.  R.  4  H.  L.  414,  referred  to.  Sem- 
ble,  that  in  so  far  as  the  plaintiff  sought  to 
obtain  an  account  between  the  parties  who 
were  co-owners  the  Court  would  have  direct- 
ed an  account  if  it  had  been  shewn  that  S. 
had  received  from  the  earnings  of  the  vessel 
sufiicient  to  repay  him  the  amount  of  his 
loan.  Michado  v.  The  "  Battie  and  Lottie," 
9  Kx.  C.  R.  11. 

Foreisa  Vessel  —  Illegal  Fishing  — 
Seizure  of  Vessel — Evidence  of  Vessel's  Posi- 
tion.}— ^The  American  vessel  "  Kitty  D."  was 
seized   by   the  government   cruiser   "  Petrel " 


for  fishing  on  the  Canadian  side  of  Lake  Erie. 
In  proceedings  by  the  Crown  for  forfeiture, 
the  evidence  was  conflicting  as  to  the  position 
of  both  vessels  at  the  time  of  seizure,  and 
a  local  Judge  in  Admiralty  held  (2  O.  W.  R. 
1065)  that  the  vessel  seized  was  not  in  Cana- 
dian waters  at  the  time.  On  appeal  by  the 
Crown:— Held,  that,  as  the  "Petrel"  was 
furnished  with  the  most  reliable  log  known 
to  mariners  for  registering  distances,  and  her 
compass  had  been  carefully  tested  and  cor- 
rected for  deviation  on  the  morning  of  the 
seizure;  as  the  "Kitty  D."  and  two  tugs  in 
her  vicinity  at  the  time,  whose  captains  gave 
evidence  to  shew  that  she  was  on  the  Ameri- 
can side,  carried  no  log  or  chart  and  kept  no 
log  book ;  and  as  the  local  Judge  had  mis- 
apprehended the  facts  as  to  the  course  sailed 
by  the  **  Petrel  "  and  the  rules  of  navigation ; 
th^  evidence  of  the  ofl&cers  of  the  "Petrel" 
must  be  accepted;  and  it  established  that  the 
"Kitty  D."  had  been  fishing  in  Canadian 
waters,  and  her  seizure  was  lawful.  Res  v. 
TJte  ''Kitty  i>.."  24  Occ.  N.  261,  34  S.  C. 
R.  673.  2  O.  W.  R.  1065. 

Foreign:  Vessel — Illegal  fishing — Three- 
mile  limit — Seizure  by  preventive  cruiser  — 
Continuous  pursuit  —  Jurisdiction — Govern- 
ment of  Canada  —  License — Forfeiture  of 
vessel.  Rex  v.  The  '* North'*  (B.C.),  2  W. 
L.  R.  74. 

IllesAl  Fishing — Foreign  Vessel  —  Evi- 
dence —  Condemnation,"] — ^The  method  of 
catching  fish  has  no  bearing  upon  a  violation 
of  the  provisions  of  R.  S.  C.  c.  94.  The  fact 
of  taking  fish  without  a  license  in  the  territor- 
ial waters  of  Canada  constitutes  the  offence. 
Semble,  that  coming  into  the  territorial 
waters  of  Canada  to  cure  fish  caught  outside 
the  limits  of  such  waters,  will  subject  the 
offending  vessel  to  forfeiture.  Rew  v.  The 
"  Samoset,"  25  Occ.  N.  128,  9  Ex.  C.  R.  348. 

Injnry  to  Boom  in  River — Negligence 
— Right  to  moor  boom  along  bank — Inter- 
ference with  navigation — Nuisance — ^Reason- 
able user — Action  in  rem — Delay  in  com- 
mencing— Change  in  ownership — Damages — 
Reference.  Kennedy  v.  The  "  »Sttrrvy "  (B. 
C),  2  W.  L.  R.  550. 


Injury  to  Raft  from  Swells — Negli- 
gence— Onus  —  Rules  of  navigation.  Adams 
V.  British  Yukon  Navigation  Co,  (Y.T.),  2 
W.  L.  R.  476. 

Materials  used  in  Constmotion  and 
Repair — Lien — Continuance  of.] — One  who 
furnishes  materials  which  are  used  in  thp> 
construction  and  repair  of  a  vessel  intended 
for  inland  navigation  has  a  right  to  the 
"  priv616ge  de  dernier  equipeur."  The  right 
is  not  limited  to  the  last  voyage,  nor  con- 
fined to  the  person  who  last  furnishes  such 
iraterials,  but  continues  during  the  period 
that  elapses  between  two  seasons  of  naviga- 
tion.    Cantin  v.  BruU,  Q.  R.  26  S.  C.  40. 

Medical  Attendance  —  Duiy  of  Ship- 
otcner,]  —  A  ship-owner  is  under  no  duty 
either  at  common  law  or  under  s.  207  of  the 
Merchants  Shipping  .Act.  1894,  to  provide 
surgical  or  medical  attendance  for  the  ship*6 
company.  Morgan  v.  British  Yukon  Naviga- 
tion Co,,  24  Occ.  N.  38,  10  B.  C.  R.  112. 

Necessaries  —  "Owner"— "Domtctfed"  — 
.  Lien,] — An  action  in  rem  for  necessaries  will 
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not  lie  against  a  ship  if  supplied  to  a  char- 
terer, who  also  engages  the  crew  in  a  port 
other  than  her  home  ^rt,  if  it  is  s^ewn  that 
at  tlie  time  the  writ  issued  an  owner  or  part 
owner  was  domiciled  in  Canada.  2.  The  word 
**  owner  '*  used  In  s.  6  of  the  Imperial  Admir- 
alty Act  of  1861  (which  is  in  force  in  Canada 
by  virtue  of  the  Colonial  Courts  of  Admir- 
tilty  Act,  1890,  and  the  C^anada  Admiralty 
Act,  1891 ) ,  means  "  registered  owner  *'  or 
*' person  entitled  to  be  registered  as  owner," 
and  not  a  pro  hac  vice  owner;  the  word 
**  Canada "  is  to  be  read  in  the  place  of 
**  England  and  Wales ;"  and  the  word  "  domi- 
ciled **  must  be  understood  in  its  ordinary 
legal  sense.  Semble«  that  wherever  a  mari- 
time lien  is  created  in  favour  of  any  one 
against  a  ship,  it  is  not  essential  to  estab- 
Ksh  further  personal  liability  against  the 
owner.  Rochester  and  PitUhurg  Coal  and 
Iran  Co,  v.  The  "  Garden  City,**  7  Ex.  C.  R. 
34. 


-Owner  Domiciled  in  Canada 
—  Jurisdiction,]  —  No  action  will  lie  on  the 
.\i0miralty  side  of  the  Exchequer  Court 
Against  a  ship  for  necessaries  when  the  owner 
of  the  ship  at  the  time  of  the  institution 
of  the  action  is  domiciled  in  Canada.  Roches- 
ter and  Pittsburg  Coal  and  Iron  Co.  v.  The 
•*  Garden  City;*  21  Occ.  N.  283,  7  Ex.  C.  R. 
04. 

Personml  lajiury  Dome  by — Jurisdiction 
of  Admiralty  Court — Negligence — Sufficiency 
of  Machinery — Fellow-workmen — Evidence — 
liospital  Expenses — Particulars — Summons,] 
— An  engineer  while  working  on  a  steamer 
was  injured  by  the  breaking  of  a  stop  valve: 
— Held,  that  the  Admiralty  Court  has  juris- 
diction to  try  a  suit  for  damages  done  by 
a  ship  to  a  person.  2.  Adequacy  of  construc- 
tion is  to  be  determined  by  the  generally  ap- 
proved use  at  the  time  of  manufacture;  and 
the  absence  of  the  best  possible  construction 
is  not  of  itself  conclusive  evidence  of  negli- 
ence.  3.  The  officers  of  the  ship  as  well 
as  the  men  are  fellow-workmen  and  for  the 
negligence  of  the  one  the  steamer  is  not  liable 
to  the  other.  4.  Improving  machinery  after  an 
accident  is  not  evidence  of  insufficiency  of  its 
former  state.  «5.  A  seaman  shipped  in  Can- 
ada and  injured  in  Canada  has  no  claim  for 
hospital  expenses  under  the  Merchants  Shii>- 
ping  Act,  1894.  6.  A  plaintifTs  claim  is  con- 
fined to  the  particulars  indorsed  on  the  sum- 
mons. Wytnan  v.  The  "  Duart  CastJe,"  6  Ex. 
C.  R.  387. 

Toirage — Injury  to  Tow — Liability  of 
Owners  —  Evidence  —  New  Trial.  ]  — Appeal 
(pursuant  to  62  &  63  V.  c.  11,  s.  7)  from 
a  judgment  of  Dugas,  J.,  in  the  Territorial 
Court  of  the  Yukon.  The  defendants*  steamer, 
which  previously  had  been  employed  carrying 
freight  and  passengers  between  White  Horse 
and  Dawson,  had  gone  out  of  commission  on 
the  23rd  September,  1898,  and  on  that  day, 
and  while  on  her  way  down  Lake  Lebarge 
to  winter  quarters,  she  took  in  tow  the  plain- 
tiflFs'  scow  loaded  with  goods.  After  proceed- 
ing some  way  the  weather  became  bad,  and 
in  endeavouring  to  get  into  shelter  the  scow 
foundered,  and  the  whole  cargo  was  lost.  In 
an  action  for  damages  against  the  owners 
of  the  steamer,  evidence  was  tendered  by  the 
owners  that  those  in  charge  of  the  steamer 
had  been  particularly  warned  not  to  do  any 
towing,  but  this  evidence  (being  objected  to 
by  the  plaintiffs)   was  ruled  out.     Dugas,  J., 


held  'that  the  defendants  were  common  car- 
riers and  therefore  liable.  An  appeal  from 
the  judgment  was  allowed  with  costs,  but  the 
plaintltts  were  granted  the  option  of  a  new 
trial  upon  payment  of  the  costs  of  the  tirst 
trial.  Courtnay  v.  Canadian  Development 
Co.,  21  Occ.  N.  319,  8  B.  C.  R.  53. 


SHOOTING  WITH  INTENT. 


See  Cbiminai.  Law. 


SHOPS. 


See  Municipal  Ck)BFORATioN8. 


SHOBT  FOKHS  ACT. 

See  MoBTOAOE. 


SIDEWALK. 

See  Municipal  Cobfobations — Way. 


SINSIHO  FUND. 


See  Municipal  Cobfobations. 


SLANDEB. 


See  Cbiminal  Law  —  Defamation  —  Iw- 

JUNCTION. 


SMALL  DEBT  PBOCEDITBE. 

DeM  —  Conversion  —  Tort  Waived  — 
Goods  Sold— Rule  602,] — A  claim  for  th« 
value  of  iroods  converted  by  the  defendant, 
the  plaintiff  expressly  waiving  the  tort  and 
suing  as  for  goods  sold  and  delivered,  may 
be  sued  under  the  small  debt  procedure.  The 
plaintiff,  in  lus  statemait  of  claim  under 
the  small  debt  procedure,  alleged  that  the  de- 
fendant had  wrongfully  taken  possession  of  a 
horse  and  converted  it  to  his  own  use,  and 
expressly  waived  the  tort,  and  soed  for  goods 
sold  and  delivered,  claiming  $75,  the  value  of 
the  horse.  An  application  to  set  aside  the 
writ  and  service,  upon  the  ground  that  the 
claim  was  not  for  one  debt  within  the  mean- 
ing of  Rule  602,  which  brings  "all  claims 
and  demands  for  debt  whether  payable  in 
money  or  otherwise  where  the  amount  claimed 
does  not  exceed  $100/'  within  the  small  debt 
procedure,  was  refused.  Hie  word  "debt" 
is  not  restricted  to  *'  a  sum  certain  or  capa- 
ble of  being  reduced  to  a  certainty  by  cal- 
culation," but  includes  claim  for  value  of 
goods  sold  where  no  price  is  mentioned. 
Henry  v.  Mageau,  5  Terr.  L.  R.  512. 
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Judloatnre  OTdiiuu&ee — Counterclaim — 
Costs. \ — in  an  action  under  the  small  debt 
proceaure,  the  defendant  may  under  Kule  <512 
set  up  a  counterclaim,  the  amount  of  which 
exceeos  the  small  debt  jurisdiction.  Where 
such  a  counterclaim  is  aismissed  yith  costs, 
lUe  plaintitt  is  entitled  to  tax  a  fee  of  10  per 
cent.,  on  the  amount  under  Rule  017,  which 
extends  to  counterclaims.  C'o<r  v.  Christie, 
5  Terr.  L.  R.  475. 

See   Appeal — Ooubts. 
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I.  Admission  and  Right  to  Practice. 

Co]&Tlctio]&   for   Usnrplii^   Fimetioi&s 

of  —  Resolution  of  Bar  Council — Person  As- 
suming to  Act  as  Advocate — Accountant,]  — 
The  defendant,  a  chartered  accountant,  sent 
out  a  notice,  at  the  head  of  which  were 
printed  his  name  and  description  as  chartered 
accountant,  requesting  payment  of  a  sum  of 
money  due  to  an  estate,  and  concluding  in 
these  words,  "  If  I  do  not  hear  from  you  with- 
in three  days,  action  will  be  taken  for  recov- 
ery without  notice."  At  the  foot  of  the 
letter,  there  was  an  entry  "  Charges,  $1.50." 
He  was  adjudged  to  pay  a  fine  of  $25  under 
s.  3562a  of  R.  S.  Q.  as  amended  by  61  V. 
c.  27,  s.  5: — Held,  reversing  that  judgment. 
iliiU  a  resolution  of  the  council  of  the  Bar 
of  the  section,  authorizing  the  syndic  to  insti- 
tute a  prosecution,  under  s.-s.  b  of  s.  5,  Gl 
V.  c.  27,  for  usurping  the  functions  of  the 
profession,  was  insufficient  to  support  a  con- 
demnation (apparently  based  on  s.-s.  f  of  the 
(-niiie  section),  for  acting  in  such  manner  as 
to  lead  to  the  belief  that  he  (the  defendant) 
was  authorized  to  fulfil  the  office  of  or  to  act 
as  an  advocate.  2.  ESven  if  the  resolution  were 
sufficient,  the  defendant,  in  the  circumstances 
stated  above,  was  not  guilty  of  practising  as 
an  advocate  or  of  usurping  the  functions  of 
the  profession,  nor  was  he  gruilty  of  acting 
in  such  manner  as  to  lead  to  the  belief  that 


he  was  authorized  to  act  as  an  advocate. 
Chartered  accountants  are  authorized  by  law 
to  collect  debts,  and,  although  the  demand 
of  $1.50  for  charges  iwas  illegal,  it  was  not 
sufficient  to  shew  an  intention  to  lead  the 
recipient  of  the  letter  to  the  belief  that  the 
writer  was  authorized  to  act  as  an  advocate, 
his  true  description  as  a  chartered  accountant 
being  printed  at  the  head.  Montreal  Bar  V. 
Duff,  Q.  R.  24  S.  C.  478, 

Iiegal  Professloas  OrdiAaaeo  —  Strik- 
ing Off  Roll^-*Suspension,] — Under  the  provi- 
sions of  the  Legal  Professions  Ordinance, 
No.  9  of  1895,  s.  16,  which  enacts  that  "  the 
Supreme  Court  may  strike  the  name  of  any 
advocate  off  the  roll  of  advocates  for  default 
by  him  in  payment  of  moneys  received  by 
him  as  an  advocate,"  the  Court  has  no  power 
merely  to  suspend  an  advocate  temporarily 
from  practice.  In  re  Forbes  (No.  1),  2  Terr. 
L.  R.  410. 


Ziegal  Professions  Ordlnaaoe — Advo- 
cate — Striking  Off  Rolls  —  Reinstatement — 
Grounds  for  Refusal,] — The  Leg^al  Profes- 
sions Ordinance,  1895,  confers  no  jurisdiction 
on  the  Supreme  Court  of  the  N.  W.  T.  to  re- 
instate an  advocate  who  has  been  struck  off 
the  rolls. — Semble,  that  in  this  case  had  there 
been  jurisdiction  the  application  must  have 
been  refused  on  the  grounds:  (1)  that  the 
applicant  was  in  default*  in  not  paying  the 
coats  which  by  the  order  striking  him  olf  he 
had  been  ordered  to  pay;  (2)  that  there  was 
no  evidence  that  the  advocate  was  not  liable 
to  an  application  to  strike  off  in  respect  of 
moneys  other  than  those  in  respect  of  which 
.he  had  been  struck  off;  and  (3)  that  the  lapse 
of  time  since  the  misconduct  charged  was  un- 
usually short.  In  re  Forbes  (No.  2),  2  Terr. 
L.   R.  423. 

liOKal  Professions  Ordinance  —  Ad- 
vocate —  Striking  off  RoUs — Rescission  of 
Order — Jurisdiction,] — ^The  Court,  having  no 
jurisdiction  to  reinstate  an  advocate  struck 
o/f  the  rolls,  cannot  effect  the  same  result 
by  rescinding  the  order.  In  re  Forbes  (No. 
3),  2  Terr.  L.  R.  447. 

Bead  miss!  on  to  Praotiee.] — ^A  solicitor 
who  had  abandoned  practice  for  more  than 
five  years  v\'u&  i*eadmitted  by  the  Court  upou 
passing  an  examination  to  the  satisfaction  of 
the  council  of  the  barristers'  society  of  New 
Brunswick.    In  re  Dfiocon,  36  N.  B.  Rei>s.  3. 

Right  to  Practise  —  ^on-payment  of 
Fees — Suspension — Law  Society.] — A  solici- 
tor cannot,  without  paying  his  annual  fees 
and  taking  out  the  certificate  of  the  Law  So- 
ciety, practise  ics  such,  even  in  an  isolated  in- 
stance, or  even  where  he  is  joined  as  plaintiff 
himself  with  another  who  holds  his  claim 
in  the  interest  of  and  for  the  solicitor,  with- 
out making  himself  liable  to  the  provisions  as 
to  suspension  of  R.  S.  O.  c.  174.  In  re 
Clarke,  a  Solicitor,  21  Ooc.  N.  30,  32  O.  R. 
237. 

Uneertilleated  AttomeT-^— Void  Proceed- 
ings— Waiver,] — Proceedings  by  an  attorney 
who  has  not  paid  the  fee  required  by  C.  b. 
X.  B.  c.  34.  s.  4,  are  void,  and  the  right  to 
sot  aside  the  proceedings  is  not  waived  by  the 
opposite  party  contesting  the  suit  to  judg- 
ment. RcT  V.  Sfsk.  Sisk  V.  Foley,  35  N.  B. 
Hops.  560. 
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Unoertlfleated  SoUoitor  —  Right  of 
Client  to  Party  and  Party  Vo9ts.\^The 
plaintiff  was  deprived  of  costs  on  the  ground 
that  her  solicitor  had.  faiJed  to  taJce  oat  a 
certificate,  as  required  by  the  Nova  Scotia 
Barristers  and  ^Solicitors  Act,  1899,  s.  27: — 
Held,  that  the  procedure  to  enforce  com- 
pliance with  the  provisions  of  the  Barristers 
and  Solicitors  Act  being  by  fine  and  suspen- 
sion, under  ss.  31  and  32  of  the  Act,  and 
there  being  no  provision  enacting  in  express 
terms  that  attorneys  who  failed  to  take  out 
certificates  as  required  should  be  debarred 
from  recovering  their  costs,  or  that  parties 
employing  such  attornoys  should  be  debarred 
from  recovering,  there  was  nothing  to  prevent 
the  plaintiff  from  recovering  her  attorney's 
costs  from  the  opposite  party  to  the  suit. 
Wallace  v.  Harrington,  3i  N.  S.  Keps.  1. 

Usmiptas    Professionml    Funotions — 

Mercantile  Agency — CoHecting  Letter.] — A 
mercantile  agencv  firm  whb  sent  a  letter 
to  a  debtor  demanding  payment  from  him 
of  a  certain  sum  due  by  him  to  a  third  per- 
son, and  intimating  that  legal  proceedings 
would  be  immediately  taken  to  recover  the 
amount  in  default  of  payment,  should  be  re- 
garded as  having  exercised  the  profession  of 
an  advocate  in  violation  of  61  V.  c.  27  (Q.) 
Montreal  Bar  Association  v.  iSprague's  J/er- 
cantUe  Agency,  Q.  R.  25  S.  C.  383. 


II.  Authority. 


Aotion  in  Naiiie  of  Company — Deter- 
mination of  question — Stay  or  dismissal  of 
action — Adding  shareholders  as  parties :  Sas- 
katcheican  Land  and  Homestead  Co.  v.  Lead- 
ley,  8askatchei€an  Land  and  Homestead  Co, 
V.  Moore,  2  O.  W.  R.  916.  944,  1075.  1112, 
3  O.  W.  R.  133,  191,  4  O.  W.  R.  3J),  378. 

Compromise  Aetloa  after  Judcmemt 

— Issue  of  execution — Ex  parte  order.     Nor- 
quay  v.  Broggio  (Y.T.),  2  W.  L.  R.  108.    , 

Instraetioiui — Imprisonment  of  plaintiff 
— Dismissal — Costs.  Pine  v.  McVann,  2  O. 
W.  R.  546. 

M ortgase — Collection. ]  — In  the  absence 
of  legal  proceedings  to  enforce  a  mortgage 
security^  there  is  nothing  in  the  mere  relation 
of  solicitor  and  client  from  which  an  auth- 
ority may  be  implied  to  the  solicitor  to  re- 
ceive interest  or  principal  due  the  client  on 
the  mortgage,  even  though  the  solicitor  ar- 
ranged the  mortgage  loan.  The  solicitor  must 
have  either  express  authority  for  the  purpose, 
or  the  course  of  dealing  between  the  parties 
must  have  been  such  as  to  necessarily  imply 
such  an  authority ;  and  the  onus  of  establish- 
ing that  is  upon  the  mortgagor.  An  auth- 
ority to  receive  interest  confers  no  authority 
to  receive  principal,  and  the  iK)ssession  of  the 
mortgage  securities  is  no  evidence  of  auth- 
ority to  receive  money  due  on  them.  Fore- 
man V.  Bieely,  22  Occ.  N.  67,  2  N.  B.  Eq. 
Reps.  341. 

Power  of  Attorney  In  Favonr  of  An- 
other.]— The  power  of  attorney  or  procura- 
tiotL  of  a  plaintiff  not  residing  in  the  pro- 
vince»  need  not  necessarily  be  made  in  favour 
of  the  advocate  of  the  plaintiff ;  it  is  sufficient 
if   it   is   given    to   a   person   resident  at   the 


place  where  the  action  is  begun.     <Speiioer  v. 
Strathcona  Ruhher  Co.,  Q.  R.  24  S.  C.  323. 

RatUloatiom — Right  to  Recover  Costs,\ — 
A  piano  belonging  to  the  defendant  having 
been  seized  in  the  possession  of  one  H.,  the 
plaintiffs,  advocates,  upon  instructions  re- 
ceived from  H.,  wno  alleged  that  he  was 
authorised  by  the  defendant,  made,  in  the 
name  of  the  latter,  an  opposition  demanding 
the  withdrawal  of  the  piano  from  the  seisure 
which  had  been  made.  The  defendant's  agent, 
i  having  learnt  that  the  opposition  had  been 
filed,  went  to  the  office  of  the  plaintiffs  and 
told  them  that  he  would  not  pay  the  costs  of 
it,  but  did  not  order  them  to  discontinue  the 
proceedings,  and,  the  opposition  having  l>een 
maintained,  he  re-took  his  piano: — Held,  that, 
in  these  circumstances,  the  defendant  was 
liable  to  pay  the  plaintiffs  the  costs  of  the 
opposition.  Semble,  that  the  defendant,  if  he 
wished  to  avoid  the  payment  of  the  costs, 
should  have  disavowed  the  proceedings  taken 
in  his  name.  Delisle  v.  Lindsay,  Q.  R.  23  S. 
C.  313. 

Retainer — Instructions — ^Annuity —  Judg- 
ment— Assignment — Setting  aside  proceedings 
—Costs.     Quantz  v.  Quantz,  2  O.  W.  R.  326. 


III.  Ck>aTS. 

1.  Agreement  as  to 

Confession  of  Jndcment  —  Agr^enient 
u>ith  Counsel — Overcharge.] — A  solicitor  may 
take  security  from  a  client  for  costs  incurred, 
though  the  relationship  between  them  has  not 
been  terminated  and  the  costs  not  taxed,  but 
the  amount  charged  against  the  client  must  be 
made  up  of  nothing  but  a  reasonable  remun- 
eration for  services  and  necessary  disburse- 
ments. A  country  solicitor  had  an  agreement 
with  a  barrister  at  Halifax  for  a  division  of 
counsel  fees  earned  by  the  latter  on  business 
given  him  by  the  solicitor.  The  solicitor  took 
a  confession  of  judgment  from  a  client  for  a 
sum  which  included  the  whole  amount  charged 
by  the  Halifax  counsel,  only  part  of  which 
was  paid  to  him: — Held,  that,  though  the 
arrangement  was  improper,  it  did  not  vitiate 
the  judgment  entered  on  the  confession,  but 
the  amount  not  paid  to  counsel  should  be  de- 
ducted therefrom.  Knock  v.  Omtcm.  24  Occ. 
N.  287.  35  S.  C.  R.  168. 


I 


Misrepresentation — Pressure — Manitoba^ 
Law  Society  Act — Interest — Consideration.} — 
Section  68  of  the  Law  Society  Act,  R.  S.  M. 
c.  83,  making  it  legal  for  a  solicitor  to  bar- 
gain with  his  client,  does  not  preclude  the 
Court  from  determining  the  validity  of  any 
such  agreement  upon  equitable  principles, 
although  it  contains  no  express  provision. 
In  the  course  of  negotiations  leading  up  to 
such  an  agreement,  the  solicitor  overstated 
the  amount  of  his  disbursements,  and 
threatened  to  dispose  of  a  judgment  which  had 
been  assigned  to  him: — Held,  that  the  mis- 
statement and  threat  were  such  as  to  render 
the  clients  incapable  of  acting  freely  and  inde- 
pendently, and  therefore  the  agreement  should 
be  set  aside.  Forbearance  to  sue  may  be  a 
sufficient  consideration  for  an  agreement  by  a 
client  to  pay  interest  to  his  solicitor  upon  an 
amount  agreed  on  as  due  for  costs,  although 
there  is  no  legal  liability  for  such  interest. 
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and  although  the  client  acted  without  inde- 
pendent advice.  Preston  v.  Nugent,  21  Occ. 
N.  543,  13  Man.  L.  R.  511. 


2.  Recovery  of. 

Aeqniesoenee — Revision,] — A  party  who 
pays  under  protest  a  bill  of  costs,  after  having 
discussed  it  and  obtained  several  reductions, 
will  be  held  to  <bave  acquiesced  in  it,  and 
cannot  afterwards  demand  the  revision  of  it. 
Beaudoin  v.  Lamoihe,  5  Q.  P.  R.  358. 

Aetion  for  Costa — Lump  Charge  for  Pro- 
fessional Services — Champertg — Agreement,] 
— The  plaintiffs,  advocates  in  the  Yukon,  sued 
the  defendant  for  a  lump  sum  for  professional 
services  in  obtaining  a  judgment  for  the  de- 
fendants against  one  H.,  it  being  alleged  by 
the  plaintiffs  that  they  were  to  charge  $600 
if  the  amount  was  collected,  and  by  the  de- 
fendant that  they  were  to  get  ten  per  cent, 
if  collected  by  them: — Held,  in  appeal,  per 
Drake,  J.,  that  by  Yukon  law  an  advocate 
cannot  legally  obtain  a  lump  sum  for  profes- 
sional services  under  R.  524  of  the  North- 
West  Territories  Judicature  Ordinance  of 
1893.  Per  Martin,  J.,  that  the  plaintiffs  failed 
to  prove  any  agreement.  Robertson  v. 
Bossuyty  8  B.  C.  R.  301. 

Aotioa  for  Costs — Prescription — "  Final 
Judgment*' — Costs  x)f  Action — Plea  Offering 
Judgment.] — ^The  words  "final  judgment,"  in 
art.  2260,  C.  C,  which  enacts  that  the  action 
**  for  professional  services  and  disbursements 
of  advocates  and  attorneys  is  prescribed  by 
five  yean^  reckoning  from  the  date  of  the 
final  judgment  in  each  case,"  mean  final  as 
opposed  to  interlocutory,  and  not  final  in  .the 
sense  of  being  the  judgment  in  the  Court  of 
last  resort;  and  consequently  prescription  of 
an  attorney's  claim  against  his  own  client 
for  the  taxed  costs  in  a  cause  commences  to 
run  from  the  rendering  of  the  final  judgment 
in  the  Court  in  which  such  costs  are  taxed, 
notwithstanding  the  fact  that  the  case  may 
have  been  taken  to  review  and  conducted  by 
the  same  attorney  in  that  Court.  2.  Where 
the  defendant,  by  his  plea,  offers  judgment 
for  part  of  the  sum  claimed,  and  the  plaintiff 
does  not  accept  such  offer,  but  proceeds  to 
proof  and  is  unsuccessful  in  establishing  any 
greater  sum  than  that  admitted,  he  is  entitled 
only  to  costs  up  to  plea  filed,  and  will  be 
condemned  to  pay  the  defendant's  costs  of 
contestation  after  plea  filed.  Poulin  v. 
Prevost,  summarized  in  Bertrand  v.  Hinerth, 
25  L.  C.  J.  168,  followed.  Oilman  v.  Cock- 
shtttt,  Q.  R.  18  S.  C.  552. 

Against  Opposite  Party  in  Idtiga- 
tion.] — In  the  absence  of  any  special  provi- 
sion of  law,  the  advocate  is  not  a  party  in 
the  cause,  but  merely  the  agent  of  the  party 
whom  he  represents.  2.  There  being  no  provi- 
sion of  law  by  which  an  advocate  appearing 
in  a  cause  before  the  Recorder's  Court  of 
Montreal,  is  granted  distraction  of  costH 
awarded  to  his  client,  there  is  no  lien  do 
droit  between  him  and  the  city  of  Montreal, 
the  other  party  to  the  cause,  and  he,  there- 
fore, has  no  action  in  his  own  name  against 
the  city  for  the  costs  of  a  cause  in  which 
costs  were  awarded  in  favour  of  his  client. 
Beaudin  v.  City  of  Montreal  Q.  R.  20  S. 
C.  32. 


Consolidation      of      Actions.]    —  Re 

Wickett,  I  O,  W.  R.  554. 

I 

I  Covnsel  Fees  —  Action  for — Liability  of 
'  Solicitor  or  Client — Supreme  Court  of  Canada 
— Quantum  Meruit,]  —  An  advocate  of  the 
Territories  (in  whom  are  combined  the  func- 
tions of  both  barrister  and  solicitor)  retained 
a  member  of  the  plaintiff  firm  (Ontario  barris- 
ters and  solicitors)  as  counsel,  and  the  firm 
as  solicitors,  on  an  appeal  for  certain  clients 
to  the  Supreme  Court  of  Canada  from  a  judg- 
ment of  the  Supreme  Court  of  the  North- 
west Territories: — Held,  per  Curiam,  that 
the  contract  was  to  be  spelled  out  of  the 
correspondence  which  took  place  up  to  the 
time  the  services  sued  for  were  performed, 
and  that  for  the  purpose  of  ascertaining  the 
terms  of  that  contract,  the  subsequent  letters 
should  not  be  looked  at.  2.  That  if  the  clients 
were  liable  by  virtue  of  the  original  contract, 
the  plaintiffs  charging  the  advocate  in  mistake 
of  their  legal  rights  would  not  release  the 
clients.  3.  That  the  advocate's  letters  were 
merely  of  such  character  as  an  advocate  en- 
gaging counsel  in  the  ordinary  course  would 
naturally  write,  and  were  not  such  as,  under 
Armour  v.  Kilmer,  28  O.  R.  618,  would  ren- 
der the  advocate  personally  liable;  but,  held, 
McGuire,  J.,  dissenting,  and  the  majority  of 
the  0)urt  declining  to  follow  Armour  v.  Kil- 
mer, that  on  the  retainer  of  counsel  by  on 
advocate,  the  advocate,  and  not  the  client,  is 
prima  facie  liable: — Held,  also,  per  Curiam, 
that  an  action  lies  for  counsel  fees.  Mc- 
Dougall  V.  Campbell,  41  U.  C.  R.  332,  and 
Armour  v.  Kilmer  (on  this  point)  followed. 
2.  That,  inasmuch  as  the  tariff  of  the  Su- 
preme Court  of  Canada  does  not  apply  as 
between  solicitor  and  client,  the  plaintiffs 
were  entitled  to  recover  on  a  quantum  meruit. 
O'Connor  v.  Gemmill,  29  O.  R.  47,  26  A.  R. 
27,  followed.  Armour  v.  Dinner,  4  Terr.  L. 
R.  30. 

Distraetion  of  Costs  —  Foreign  Law  — 
Code  of  Civil  Procedure  in  Quebec — Recovery 
of  Co«*«—/nfere«/.]~-"  Distraction  of  costs," 
as  provided  for  in  s.  553  of  the  Code  of  Civil 
Procedure  in  the  Province  of  Quebec,  is  the 
deverting  of  costs  from  the  client  or  party 
who  in  the  ordinary  course  would  be  entitled 
to  them  and  their  ascription  to  his  attorney 
or  other  person  equitably  entitled.  The  plain- 
tiffs were  the  attorneys  on  the  record  for  one 
R.,  against  whom  an  action  was  brought  in 
the  Province  of  Quebec  by  the  defendant,  and 
an  interlocutory  motion  therein  had  been  dis- 
missed with  costs,  taxed  at  $238.20,  and  judg- 
ment entered  therefor  in  the  Superior  Court 
at  Montreal : — Held,  that  the  plaintiffs  were 
entitled  to  recover  such  costs  from  the  defen- 
dant in  their  own  names  in  Ontario,  without 
the  intervention  of  their  client.  Quaere,  as  to 
interest  on  the  account.  Hutchinson  v.  Mr- 
Curry,  23  Occ.  N.  Ill,  5  O.  L.  R.  261. 

liien — Charging  Order — Lands  in  Question 
in  Redemption  Suit — Registry  of  Lis  Pendens 
— Discharge  of.] — Rule  1129,  which  emi>owers 
the  Court  or  a  Ju()ge  to  declare  that  a  soli- 
citor, who  has  been  employed  to  prosecute  or 
defend  any  case,  etc.,  shall  have  a  lien  on 
the  property  recovered  or  preserved "  through 
his  instrumentality,  is  construed  liberally,  so 
as  not  to  deprive  the  solicitor  of  his  lien.  A 
lis  pendens  registered  by  the  solicitor  against 
land,  the  subject  matter  of  a  redemption  ac- 
tion, wherein  costs  were  incurred  by  the  soli- 
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citor,  will  uoc  be  discharged  on  a  motion  there- 
for in  Chambers,  but  will  be  left  for  the  de- 
cision of  the  trial  Judge  after  the  hearing  of 
the  evidence.  O'Flynn  v.  MiddUion,  23  Occ. 
N.  230,  5  O.  L.  R.  G21. 

Iiien. — Money  Paid  into  Court  as  Security 
for  Costa — Priority  o/  Execution  Creditor.] — 
Money  paid  into  Court  by  a  plaintiff  in  an 
action,  as  security  for  costs,  is  not  property 
*'  recovered  or  preserved  "  by  the  solicitor  for 
the  plaintiff  within  the  meaning  of  Con.  Rule 
1129  on  which  the  solicitor's  lien  for  costs 
will  attach  as  against  an  execution  creditor 
who  has  obtained  a  stop  order.  Gibson  v. 
Le  Temps  Publishing  Co.,  10  O.  L.  R.  434,  6 
O.  W.  R.  410. 

I«ien  on  Fund  in  Conrt  —  Charging 
order — Priority  over  garnishing  orders — Costs 
— Taxation.  Murray  v.  Royal  Ins,  Co.  (B. 
C),  1  W.  L.  R.  8. 

I<ien  on  Title  Deeds  —  Relationship  of 
solicitor  and  client — Proceedings  for  partition 
—  Conveyancing  <!harges  —  Assault  —  Costs. 
Dainard  v.  Macnce,  2  O.  W.  R.  284. 

Remnneration  for  Serrioes  Ont  of 
Conrt — Quantum  Meruit  —  Percentage.]  — 
The  services  of  an  attorney  in  procuring  an 
option  on  and  the  purchase  of  an  immovable, 
for  a  client,  are  purely  a  matter  of  quantum 
meruit,  which  the  Court  will  fix  at  5  per 
cent,  upon  the  price.  Aylen  v.  Lindsay ^  Q.  R. 
23  S.  C.  345. 

Solicitor-Tmstee— Pro/i<  Costs— Lien.] 
— Held,  that,  notwithstanding  the  provision 
in  s.  40  of  the  Manitoba  Trustee  Act,  R.  S. 
M.  c.  146,  the  rule  of  English  law  that  a  sole 
trustee  who  is  a  solicitor  cannot  charge 
against  the  trust  estate  profit  costs  for  acting 
as  solicitor  for  the  estate,  still  prevails  to  the 
extent  that  he  is  not  entitled  as  of  right  to 
have  such  costs  taxed  to  him  as  a  solicitor. 
Meighen  v.  Buell,  24  Gr.  503,  followed. 
Cradoek  v.  Piper,  1  Macn.  &  G.  664.  distin- 
guished. Held,  also,  that  neither  the  Im- 
lierial  Act  23  &  24  V.  c.  127,  nor  the  Ontario 
Rule  1129  founded  upon  it  gives  a  solicitor 
an  absolute  right  to  a  lien  for  his  costs  upon 
property  recovered  or  preserved  through  liti- 
;(ation,  but  only  a  discretionary  power  in  the 
i.'ourt  to  charge  the  property.  Turriff  v.  Mc- 
Donald,  21  Occ.  N.  545,  13  Man.  L.  R.  577. 

Taxed  Costa — Additional  Charges.] — Tlie 
solicitor  can  recover  from  the  client  only  tlie 
amount  of  the  bill  of  costs  taxed,  unless  un- 
der agreements  to  the  contrary  or  for  extra- 
ordinary services  rendered  necessary  in  a 
cause.  Hurveyer  v.  Drainville,  Q.  R.  18  S. 
C.  527. 


3.  Taxation. 

Allowanoe  of  Iinmp  Snm — Tl^orA;  Done 
Out  of  Court — Potcer  of  Taxing  Officer.] — A 
solicitor  employed  by  the  assignee  of  a  num- 
l)er  of  life  insurance  policies  to  collect  $82,000 
from  eleven  different  insurance  companies,  of 
which  payment  was  resisted  on  the  ground 
that  they  were  gambling  policies,  while  the 
widow  of  the  insured  set  up  a  trust  for  her- 
.self  and  her  family,  subject  only  to  a  lien  for 
premiums  paid  and  interest,  after  long  nego- 
tiations, collected  from  nine  of  the  companies 


in  all,  170,000,  without  suit,  and  also  com- 
])romised  the  widow*s  claim,  leaving  $60,000  to 
his  client,  who  by  another  solicitor  then  sued 
unsuccessfully  upon  the  remaining  policies. 
The  former  solicitor  rendered  a  bill  shewing 
in  detail  the  negotiations,  and  charging  diis- 
bursements  and  ordinary  costs  in  connection 
with  an  actipn  by  the  widow  and  for  drawing 
claim  pallet's  and  affidavits,  and  a  farther 
lump  sum  to  cover  the  negotiations  out  of 
Court.  Ob  taxation  of  the  bill  the  taxing 
officer  allowed  $3,200  in  respect  of  t|ie  lump 
sum  charged,  having  first,  with  the  acquies- 
cence of  the  parties,  conferred  with  various 
referees,  officers  of  the  Court,  and  solicitors, 
as  to  charges  usually  made  in  such  matters. 
I  and  then  determined  the  amount  to  be  allowed 
;  in  the  light  of  his  own  general  knowledge  and 
experience :  — :  Held,  that  the  ruling  of  the 
taxing  officer  should  be  affirmed;  and  that, 
after  himself  issuing  the  order  for  taxation, 
the  client  could  not  claim  to  have  the  soli- 
citor's remuneration  assessed  in  an  action. 
In  re  Attorneys,  26  C.  P.  495,  followed.  In 
re  Johnston.  21  Occ.  N.  561,  22  (kx-.  N.  24, 
3  O.  L.  R.  1. 

Collection  of  Moneys — Commission.] — 
A  bill  of  costs  was  rendered  by  the  solicitor 
to  the  appellant  in  respect  of  services  of  the 
solicitor  in  collecting  $70,000  of  insurance 
moneys.  The  principal  item  was  a  coo^is- 
sion  amounting  to  $3,200  upon  the  amount 
CH)11ected,  and  this  was  allowed  on  taxation : — 
Held  having  regard  to. In  re  Richardson.  3 
Ch.  Ch.  144,  and  the  line  of  practice  founded 
thereon  as  manifested  in  the  certificate  of  the 
taxing  officer  appended  to  In  re  Attorneys. 
26  C.  P.  495.  that  the  conclusion  of  the  taxing 
officer  should  not  be  disturbed.  The  circum- 
stances surrounding  the  professional  employ- 
ment in  this  case  were  very  exceptional,  and 
justified  the  somewhat  liberal  allowance 
ascertained  upon  the  reference.  In  re  Soli- 
citor, 21  Occ.  N.  561. 

Conneel  Fees  —  Allocatur  —  Tariff  — 
Notice.] — ^The  Judicature  Ordinance  (R.  O. 
1888  c.  58),  s.  462,  enacted:  •'  In  all  causes 
and  matters  in  which  duly  enrolled  advocates 
holding  certificates  as  such  and  resident  in 
the  Territories  are  employed,  they  shall  be 
entitled  to  charge  and  be  allowed  the  fees  in 
the  *  Advocates*  Tariff  *  appended  to  this 
Ordinance,  or  as  the  same  may  be  from  time 
to  time  varied  by  the  Judges  of  the  Supreme 
Court  in  banc."  In  view  of  this  provision. 
on  a  taxation  of  a  bill  of  costs  by  an  advocate 
against  his  client  it  was  held:  —  1.  That 
counsel  fees  are  on  the  same  footing  as  other 
fees  allowed  by  the  tariff,  and  an  advocate 
con  recover  them  from  a  client  by  action.  2. 
Thar  an  allocatur  can  be  granted  for  audi 
fees  only  hs  are  pi-escribed  by  the  tariff.  3. 
That  any  Judge  of  the  Court  may  grant  an 
allocatur  for  counsel  fees  before  the  Court  in 
banc,  and  the  giving  of  notice  to  the  client 
of  application  for  an  allocatur  for  fees  is  dis- 
cretionary. Hamilton  v.  McXeill  (No.  2).  2 
Terr.  L.  R.  151. 

Delivery  aaid  Taxation  of  BUI  of 
Costs  —  PrjBcipe  order  —  Agreement  with 
clients — Special  order.  Re  Solicitors,  3  O. 
W.  R.  771,  4  O.  W.  R.  217. 

Delivery    of   Unsigned   Bill — Amended 

Bill  after  Order.]   —  Solicitors  having  deli- 
vered  an   unsigned   bill  of  costs,   the  dienth 
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applied  for  and  obtained  an  order  that  the 
solicitors  should  deliver  a  bill  and  for  taxa- 
tion of  the  same  when  delivered.  Under  this 
order  the  solicitors  delivered  a  bill  in  which 
certain  charges  were  made  larger  than  they 
had  been  in  the  previous  unsigned  bill,  and 
some  new  items  were  charged.  Objection  was 
taken  on  the  part  of  the  clients  mat  nothing 
more  should  be  allowed  on  taxation  in  respect 
to  any  item  appearing  in  the  new  bill  than 
was  charged  in  respect  of  it  in  the  first  bill, 
nor  should  new  items  be  allowed :— Held,  that 
by  applying  for  an  order  for  delivery  of  a 
bill  the  clients  must  be  considered  to  have 
consented  to  the  old  bill  being  withdrawn ; 
and  the  objection  could  not  prevail.  In  re 
iSoticitora,  24  Occ.  N.  57,  7  O.  L.  R.  41.  2  O. 
W.  R.  220,  268,  409,  018,  1082,  3  O.  W.  R. 
1,  4  O.  W.  R.  137,  302. 

Bacpiry  of  Tear — Special  Circumatancts 
—  Receipt  of '  Client* s  Moneys — C*om»wi>»*Om.] 
— Ab  order  for  the  taxation  of.  an  advocate's 
bill  of  costs  ought  not  to  be  granted  on  the 
ex  parte  application  of  the  client,  where  tbt 
bill  has  been  rendered  more  than  twelve 
months  before  the  application  to  tax.  Orders 
of  course  defined.  Bemble,  (1)  on  an  appli- 
catipn  to  set  aside  an  ex  parte  order  to  tax, 
if  special  circumstances  are  shewn  by  the 
client  which  would,  in  the  opinion  of  the 
Judge,  have  warranted  an  order  to  tax  on  a 
special  application,  the  ex  parte  order  will  be 
allowed  to  stand.  (2)  The  receipt  by  the 
advocate  from  time  to  time  of  moneys  belong- 
ing to  his  client,  does  not  constitute  such 
special  circumstances,  nor,  although  over- 
charges would,  in  certai|i  circumstances,  con- 
stitute such  special  circumstances^  does  the 
mere  fact  that  a  commission  of  5  per  cent, 
is  charged  on  the  collection  of  a  sum  of 
$1,200.  On  the  trial  of  an  action  on  an  advo- 
cate's bill,  the  trial  Judge  may,  without 
special  circumstances  appearing,  and  notwith- 
standing the  lapse  of  twelve  months  from 
deliveiy,  direct  a  reference  or  inquiry  as  to 
any  disputed  items,  although  no  application 
to  tax  has  previously  been  made.  Re  Mc- 
Carthy, McCarthy  v.  Walker,  2  Terr.  L.  R. 
346. 

Order  for  Taxation  —  Effect  of  Client 
Ohtaininff — Judgment — Certificate  of  Taxation 
— Review  —  Time  —  Exten^n.]  —  Where  a 
client  has  obtained  an  order  in  the  usual  form 
for  the  taxation  of  an  advocate's  bill  of  costs 
upon  which  he  has  been  sued,  and  for  a  stay 
of  the  action  pending  the  taxation,  although 
he  has  made  no  submission  to  pay  the  amount 
found  due,  the  advocate,  after  the  taxation  is 
ended  and  the  clerk's  certificate  signed,  is  en- 
titled to  an  order  giving  him  leave  to  sign 
judgment  against  the  client  for  the  amount 
found  due.    The  certificate  of  the  clerk  is  final 
and  conclusive  as  to  the  amount  due  to  the 
advocate  unless  an  application  be  made  for  a 
review  of  the  taxation  under  s.  529  of  the 
Judicature    Ordinance,    1893.      That    section 
applies^   to   taxations    between    solicitor  and 
client,  'as  well  as  between  party  and  party. 
There  is  no  necessity  for  an  application  on 
behalf  of  the  advocate  to  confirm  the  certifi 
cate  of  the  clerk  as  a   report.     The  clerk't 
certificate  is  not  a  report,  and  need  not  firs 
be  set  aside  before  the  application  for  a  re 
view,  and  the  intention  of  s.  529  is,  that  .* 
review   thereunder  should   be   had   after   th 
clerk's  certificate  has  been  signed.     Since  tl' 
repeal  of  8.-s.  7  of  s.  491  of  the  Judicature 


Ordinance,  1893,  there  is  no  provision  in  our 
Rules  as  to  the  time  within  which  a  review  of 
taxation  can  be  made,  and  therefore  the  provi- 
sions of  English  Order  65,  Rule  27  (41),  so 
far  as  they  relate  to  the  time  within  which 
an  application  to  a  Judge  for  a  review  sJ^all 
be  made,  are  now  in  force  in  the  Territories 
by  virtue  of  s.  556  of  the  Judicature  Ordin- 
ance, 1893.  Where  the  time  for  review  has 
expired,  the  Judge  has  power  under  s.  555. 
in  a  proper  case,  to  extend  the  time  for  making 
the  application  for  review.  In  re  McCarthy 
—McCarthy  v.  Walker  (No.  2),  4  Terr.  L. 
R.  1. 

Tarlif.] — A  charge  in  a  bill  of  costs,  al- 
though not  justified  by  the  item  under  which 
it  is  framed,  may  nevertheless  be  allowed  if 
it  can  be  sustained  under  any  other  item  of 
the  tariff.    In  re  Cowan,  7  B.  C.  R.  353. 

Tem&e  of  Bill — Multiplicity  of  Proceed- 
in  ga — Postponement  of  Mortgage  Sale — Re- 
tainer— Counsel  Fee^— Commission  on  Cfollec- 
tions.'\  —  Where  separate  proceedings  were 
taken  by  plaintiff's  advocate  upon  two  mort- 
gages, one  made  to  the  plaintiff  in  her  per- 
sonal capacity,  and  the  other  made  to  a  de- 
ceased person  of  whose  will  the  plaintiff  was 
executrix,  and  the  plaintiff,  on  taxation  at 
her  instance  of  the  advocate's  bill  of  costs, 
failed  to  shew  that  the  claim  hpon  the  first 
mentioned  mortgage  arose  with  reference  to 
the  deceased's '  estate,  the  advocate  was  held 
entitled  to  charge  his  client,  the  plaintiff,  with 
separate  bills  of  costs  in  resi)ect  of  each  of 
the  separate  proceedings.  Where  proceedings 
for  the  sale  of  property  in  question  in  mort- 
gage actions  were  postponed  from  time  to 
time  upon  the  solicitation  of  the  mortgagor, 
and  without  instructions  or  consent  of  the 
plaintiff,  the  mortgagee,  for  the  purpose  of 
enabling  the  mortgagor  to  raise  the  necessary 
money  to  pay  off  the  mortgage  debt,  and 
where  these  successive  postiMnements  resulted 
in  securing  for  the  mortgagee  a  larger  sum 
than  could  have  been  realized  by  a  forced  sale, 
and  the  mortgagee  accepted  the  benefit  thus 
secured  for.  her,  she  was  held  liable  to  pay  to 
her  advocate  the  costs  and  expenses  incurred 
in  connection  with  the  various  postponements. 
\Miere  the  order  for  taxation  of  an  advocate's 
bill  of  costs,  obtained  at  the  instance  of  the 
client,  did  not  reserve  to  the  client  the  right 
to  dispute  retainer  :—^Held,  that  the  retainer 
must  be  taken  to  be  admitted ;  and  where  in 
such  a  case  the  advocate  had  stated  in  writing 
that  he  did  not  intend  to  charge  anything  for 
certain  proceedings  taken  without  si)ecial  in- 
structions, but  it  appeared  that  the  statement 
was  made  without  consideration,  the  advocate 
was  allowed  his  costs  of  such  proceedings. 
Upon  the  taxation  of  an  advocate's  bills  of 
costs  no  counsel  fee  should  be  allowed  in  re- 
spect to  an  application  made  by  a  clerk  of  the 
advocate,  and  evidence  should  be  given  on  the 
taxation  that  the  applications  for  which  a 
counsel  fee  is  asked  were  in  fact  made  by  an 
advocate.  An  application  to  postpone  a  sale 
is  a  common  application  for  which  $2  only 
should  be  allowed.  Upon  the  taxation  of  his 
bill,  the  advocate  will  not  be  allowed  a  lump 
sum  as  commission  upon  a  collection  made  for 
his  client,  unless  such  evidence  is  produced 
before  the  taxing  officer  as  will  enable  him  to 
ascertain  that  the  commission  represents 
reasonable  and  proper  charges  for  services 
actually  rendered.  In  re  MpCarthy — Jlfr- 
Carthy  v.  Walker  (No.  3),  4'Tferr.  L.  R.  9. 
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IV.   PABTNEIUiUlP. 


Death  of  Partner — Motion  for  Pcremp- 
(»(m.J — Where  one  member  of  a  firm  of  advo- 
cates has  died,  and  there  has  been  no  substi- 
tution of  attorney,  the  remaining  mambers  6f 
the  firm  continue  to  represent  the  party  for 
whom  the  firm  was  acting,  and  are  entitled  to 
make  a  motion  for  peremption  of  suit,  but 
a  motion  signed  with  the  old  firm  name 
'*  by  A.  B.  one  of  the  said  firm,"  is  illegal  and 
will  bo  rejected.  (Gill,  J.,  diss.).  }\'riifht  v. 
Cofiodkin  Pacific  R.  W.  Co.,  g.  R.  19  S.  C. 
105. 

Departure  of  Partner  from  ProTinev 

—  SotU'c  of  Peremption — Service  on  Remain- 
ing Partner.] — Where  a  member  of  a  firm  of 
solicitors  and  advocates  has  notoriously  ceased 
to  be  a  member  of  the  Bar  or  profession  in 
the  province,  the  service  of  a  motion  for 
peremption  made  on  the  remaining  partner  in 
the  firm  is  valid  service,  the  firm  being  the 
plaintiflTs  solicitors  of  record.  Vhouinturd  v. 
Tfwmpson,  3  Q.  P.  R.  476. 

Dissolution  of  First — Effect  on  Suhse- 
queni  Proceedings — Peremption.] — When  one 
member  of  a  firm  of  solicitors  dies  or  ceases 
practice,  in  consequence  of  a  public  appoint- 
ment incompatible  with  the  exercise  of  his 
profession,  a  party  to  an  action  represented 
by  the  firm  is  sufficiently  represented  by  the 
remaining  member  or  members  of  the  firm. 
2.  If  two  solicitors  have  dissolved  partnership, 
Init  have  both  continued  to  practise  their  pro- 
fession, the  client's  mandate  is  held  by  both 
of  them,  and  not  by  either  of  them  acting 
nioue,  and  therefore  a  motion  for  peremption 
nerved  on  one  only  of  the  the  then  partners  is 
irregular  and  illegal.  Olass  v.  Eveleigh,  21 
(K-c.  N.  51,  3  Q.  P.  R.  357,  Q.  R.  18  S.  C. 
531. 

Dissolution  of  Firm  —  T^etD  Partner  - — 
Afandate — Pending  Suit — yotice  of  Motion — 
Peremption,]  —  The  defendant  was  repre- 
Keiited  in  this  case  when  it  wns  first  instituted, 
by  a  firm  of  three  solicitors,  one  of  whom 
WHS  subsequently  raised  to  the  Bench,  An- 
other solicitor  then  became  a  partner  in  the 
firm.  The  defendant  presented  a  motion  for 
I>eremption  of  the  suit  signed  by  the  new 
firm.  The  plaintiff  opposed  the  motion,  on 
the  ground  that  it  was  not  shewn  that  the 
new  firm,  although  containing  two  members 
of  the  former  firm,  had  any  mandate  from  the 
(1i>fendant  to  act  for  him  in  the  case,  in  so 
far  at  least  as  the  new  member  of  the  firm 
WHS  concerned : — Held,  dismissing  motion  for 
peremption  with  costs,  that  a  member  of  a 
firm  of  solicitors  who  joins  the  firm  after  the 
institution  of  an  action  must  shew  that  he  is 
nuthorized  to  act  therein.  2.  If  he  does  not 
do  so,  the  subsequent  proceedings  must  be 
siijned  by  the  remaining  members  of  the  firm 
nirme.    Landry  v.  Pacattd,  Q.  R.  19  S.  C.  171. 


V.  Retainer. 

ETidenoe  of.] — ^A  commencement  of  proof 
by  writing  is  not  necessary  in  order  to  allow 
an  advocate  to  prove  a  retainer.  Mireault  v. 
HiRBonnettc,  Q.  R.  24  S.  C.  25. 

Termination  of  —  Costn  Suhftrqurnf  to 
Judgment — Limitation  of  ArfionH.] — "^rhe  em- 
ployment of  a  solicitor  to  bring  or  defend  an 


Hction,  subject  possibly  to  his  right  to  claim 
payment  of  his  costs  on  judgment  being  given, 
does  not  terminate  on  the  giving  of  judgment, 
so  long  as  anything  remains  to  be  done  which 
it  is  the  solicitor's  duty  under  his  retainer 
to  do  for  his  client's  protection;  and  even,  in 
the  absence  of  such  duty,  where  he  does  not 
elect  to  treat  the  contract  as  then  at  an  end, 
but  under  his  client*s  instructions  acts  for 
him  thereafter  in  subsequent  proceedings 
consequent  upon  the  judgment,  there  is  a  con- 
.  tinuation  of  such  original  contract.  Where, 
therefore,  after  the  giving  of  judgment  in  an 
interpleader  issue,  the  solicitor  for  the  defen- 
dant, against  whom  judgment  had  been  given, 
continued,  with  the  client**  knowledge,  to  act 
for  him  in  the  taxation  of  the  plaintifiTs  costs, 
and  in  the  preparation  and  taxation  of  cer- 
tain bills  which  the  defendant  was  entitled 
to  set  off,  his  appointment  continued  until 
the  completion  of  those  proceedings,  so  that 
'  as  against  a  claim  for  the  amount  of  his  bill 
I  of  costs,  the  Statute  of  Limitations  began  to 
run  onlv  from  the  date  of  such  completion. 
Millar  v.  Kanady,  5  O.  L.  R.  412. 


VI.  Otheb  Cases. 

AfldnTit  —  Scandal  —  Confidential  Com- 
munication by  Client — Privilege.] — ^The  plain- 
tiffs claim  was  for  payment  of  $6,000  which 
she  alleged  the  defendant  had  received  for 
her  as  the  purchase  money  of  certain  real 
estate  belonging  to  her,  which  she  had  em- 
ployed the  defendant  to  sell  for  her.  She 
alleged  that  he  had  only  paid  over  $500  of  the 
money.  The  defendant,  who  was  a  solicitor, 
applied  for  an  order  for  security  for  costs, 
on  the  ground  that  the  plaintiff  was  perman- 
ently resident  out  of  Manitoba,  and,  in  sup- 
port of  the  application,  filed  his  own  affidavit 
in  which  he  set  forth  certain  communications 
alleged  to  have  been  made  by  the  plaintiff  to 
him  as  her  solicitor,  and  which,  if  true, 
shewed  that  she  was  not  legally  married  to 
her  alleged  husband,  and  stated  in  effect  that 
the  plaintiff  had  returned  to  and  was  living 
with  such  alleged  husband,  who  was  a  non- 
resident. On  the  plaintiffs  application  to 
have  the  affidavit  taken  off  the  files  of  the 
Court,  it  was  argued  on  behalf  of  the  defen- 
dant that  the  facts  thus  sworn  to  were  rele- 
vant to  the  question  whether  the  plaintiff  was 
permanently  resident  out  of  the  jurisdiction 
or  not.  as  tending  to  shew  that  she  was 
:?peatly  under  the  influence  of  the  alleged 
husband,  and  therefore  likely  to  remain  per- 
manently with  him: — Held,  that  the  affidavit 
should  be  ordered  off  the  files  as  containing 
matter  which  the  plaintiff  was  entitled  to 
have  treated  as  privileged  from  disclosure  and 
which  was  scandalous  and  irrelevant  to  the 
application.  A.  v.  B.,  24  Occ.  N.  249,  14 
Man.  L.  R.  249. 


Council — Appeal  from  Rulings  of — 
Ktccss  of  Jurisdiction  —  Prohibition^  — Al- 
though the  law  (61  V.  c.  27,  s.  2).  forbids  all 
appeals  from  rulings  of  sectional  Bar  councils 
]>ronounced  against  their  members  on  com- 
plaints lodged  against  them,  the  Superior 
Court  has,  by  virtue  of  art.  50.  C,  P.,  a  right 
of  control  and  surveillance  over  the  tribunals 
formed  by  these  sectional  councils  in  such 
cases.  This  right  and  control  will  be  exer- 
cised by  a  writ  of  prohibition,  but  only  when 
the  council  dealing  with  the  complaint  exceeds 
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iu  jurisdiction  and  not  otherwise.  Semble, 
that  informalities  so  grave  that  they  amount 
to  an  excess  of  jurisdiction  would  justify  the 
issue  of  a  writ  of  prohibition,  in  spite  of  the 
wording  of  art.  1003,  C.  P.,  which  seems  to 
deny  this  right.  Thus  a  writ  of  prohibitiou 
would  not  be  granted  when  its  object  was  an 
indirect  appeal  from  the  ruling  of  the  coun- 
cil acting  within  the  limits  of  its  powers 
in  inquiring  into  a  complaint.  In  the  case 
in  hand  the  advocate  against  whom  the  com- 
plaint was  lodged  could  not  prevent  the  coun- 
cil hearing  the  complaint  because  there  id  an 
action  for  damages  pending  between  the  same 

garties  based  on  the  same  facts  before  the 
luperior  Court,  the  jurisdiction  of  the  two 
tribunals  being  absolutely  distinct;  and, 
therefore,  the  Bar  tribunal,  in  investigating 
such  complaint,  is  not  guilty  of  contempt  of 
Court;  and,  besides,  it  is  not  for  the  member 
against  whom  a  complaint  is  made  to  raise 
this  objection.  Vidal  v.  The  Bar  of  QueheCf 
Q.  R.  27  S.  C.  115. 

Client  Aeting  for  Himself  —  Discon^ 
it  nuance,]  —  The  solicitor  being  merely  the 
agent  of  the  party  to  the  action  whom  he 
represents,  and  the  principal  being  at  liberty 
to  act  without  the  concurrence  of  the  agent, 
the  former  may  personally  file  a  discontinu- 
ance of  the  action,  without  the  knowledge  or 
consent  of  his  solicitor.  Levasseur  v.  Town 
of  LevM,  Q.  R.  19  S.  C.  212. 

Client  AotiiLK  for  BUmself  —  Discon- 
1i nuance — Settlement  of  Action  by  Parties — 
Rights  of  Solicitor,  in  Absence  of  Fraud,] — 
The  parties  to  a  suit  have  a  right  to  settle 
the  same  as  they  see  fit,  without  the  presence 
or  assistance  of  their  attorneys,  provided  such 
settlement  be  not  made  in  fraud  of  their  attor- 
neys* rights.  2.  Where  an  action  was  settled 
by  the  parties  themselves  without  fraudulent 
intent,  and  in  the  settlement  no  mention  was 
made  of  costs,  a  general  inscription  by  the  de- 
fendant on  the  whole  of  the  issue  as  joined 
was  held  to  be  irregular;  but  the  Court  re- 
served the  right  of  the  defendants  attorney 
to  proceed  for  his  costs,  and  also  the  plain- 
tiflTs  right  to  file  a  discontinuance  of  the  ac- 
tion upon  such  terms  as  he  might  be  advised. 
Dclancy  v.  Lionais,  Q.  R.  19  S.  C.  288. 

InTostment  of  Money  —  Liabili^  to 
client — Guaranty.  Letffis  v.  EUis,  1  O.  W. 
R.  356. 

Maintenance  and  Clian&perty — Action 
on  Bill  of  Costs — Defence  —  Agreement  of 
Solicitor  to  Conduct  Action  without  Remun- 
eration^-Cross-action  —  Consolidation,]  — 
The  bill  ot  costs  sued  upon  was  incurred  in 
respect  of  an  action  brought  by  plaintiff  as 
solicitor  for  defendant.  At  the  end  of  the 
litigation  plaintiff  rendered  a  bill  for  $1,755.- 
89.  He  gave  credit  for  $1,473.23.  This  left 
a  balance  of  $282.66.  For  this,  as  well  as 
for  an  $82.50  note,  which  was  not  paid,  an  ac- 
tion was  brought.  The  bill  was  rendered 
more  than  a  year  previous,  and  no  order  for 
taxation  was  taken  out,  because  negotiations 
were  pending  for  settlement,  it  was  said.  On 
motion  for  summary  judgment,  defendant 
also  denied  that  he  ever  consciously  signed  a 
retainer ;  and  .  further  alleged  that  plaintiff 
"  took  up  the  case  on  condition  that  he  was 
to  get  his  costs  out  of  defendants;  that  if  they 
failed  all  he  would  have  to  pay  was  the  de- 
fendants* costs:" — Held,  the  agreement  alleg- 
ed was  not  champertous,  nor  in  any  way  with- 


in the  prohibitiou  against  maintenance.  ''It 
was  never  doubted  that  a  solid tpr  might  lay 
out  his  own  moneys,  as  disbursements  on  his 
client^s  account,  and  a  solicitor  can  conduct  a 
case  gratuitously  out  of  charity  or  friendship 
towaMs  his  client."  In  re  Soltcitor,  Clark  v. 
Lee,  5  O.  W.  R.  631,  9  O.  L.  R.  708. 

Miseondnct  —  Accepting  Transfer  of 
Client's  Property  after  Judgment — Defeating 
Anticipated  Ewecution — Fraud  on  Plaintiffs — 
Summary  Jurisdiction,] — Before  the  trial  of 
an  action  for  damages  for  tort  the  defen- 
dant's solicitor  wrote  to  one  of  the  defendants 
warning  him  of  a  possible  judgment  against 
him  and  advising  him  to  make  disposition  of 
his  property  in  anticipation  of  it.  After  ver- 
dict against  the  defendants,  and  pending  argu- 
ment on  the  motion  for  judgment,  counsel 
(who  was  also  one  of  the  solicitors)  for  the 
defendants,  obtained  a  transfer  to  himself  of 
certain  property  belonging  to  the  defendant 
union,  which  he  credited  with  $500  on  ac- 
count of  costs;  subsequently  judgment  was 
entered  for  the  plaintiffs  for  $12,500  and 
costs,  and  the  plaintiff  obtained  the  appoint- 
ment of  a  receiver  and  issued  executions,  but 
nothing  was  realized:  —  Held,  reversing  the 
decision  of  Irving,  J.,  Martin,  J.,  dissenting, 
that  the  solicitor  in  obtaining  the  transfer 
to  hims^f  of  the  property  was  guilty  of  a 
fraud  on  the  plaintiffs;  and' upon  a  summary 
application  in  the  original  action  he  was 
ordered  to  restore  it  or  pay  its  value  into 
Court,  under  penalty  of  attachment.  Centre 
Star  Mining  Co,  v.  Rossland  Miners*  Union, 
No,  38  Western  Federation  of  Miners,  11  B. 
C.  R.  194,  1  W.  L.  R.  244. 

HegliKenee — Advice  —  Established  Juris- 
prudence —  Territories  Real  Property  Act — 
Charge  on  Land  —  Execution — Sheriff — Tort 
— Pleading — Interpleader  —  Counterclaim  — 
BUI  of  Costs,] — Where  a  sheriff  and  an  exe- 
cution creditor  are  sued  together  in  respect 
of  an  alleged  irregular  levy,  the  sheriff  is 
not  obliged  to .  interplead,  but  may  defend 
with  the  execution  creditor.  2.  A  solicitor 
who  advises  his  client  according  to  the  estab- 
lished jurisprudence  is  not  guilty  of  action- 
able negligence  if  the  decision  upon  which  he 
relies  is  overruled.  3.  Neither  a  solicitor 
nor  a  sheriff  becomes  a  tort-feasor,  as  against 
a  transferee  whose  transfer  is  unregistered, 
by  registering,  in  the  discharge  of  his  duty, 
an  execution  of  a  judgment  against  lands  of 
the  judgment  debtor.  4.  The  delivery  of  an 
execution  with  a  requisition  to  the  sheriff 
to  charge  and  levy  upon  lands  apparently 
belonging  to  the  execution  debtor  does  not 
give  rise  to  any  implied  or  express  obligation 
on  the  part  of  the  solicitor  of  record  to  in- 
demnify the  sheriff  against  loss  or  damage 
in  consequence  of  irregular  levy.  5.  In  an 
action  by  the  sheriff  against  a  solicitor  for 
office  fees  and  charges,  the  solicitor  cannot 
counterclaim  for  overcharges  in  former  bills 
paid  to  the  sheriff  by  him  in  respect  of 
matters  in  which  the  solicitor  may  have  acted 
for  the  parties  interested,  because  such  over- 
charges, if  recoverable,  do  not  belong  to  the 
solicitor,  but  to  his  clients.  In  such  an 
action,  however,  the  solicitor  may  counter- 
claim for  costs  in  a  former  suit  in  which 
he  acted  for  the  sheriff,  notwithstanding  his 
omission  to  render  a  signed  bill  of  the  costs 
prior  to  the  filing  of  the  counterclaim.  Judg- 
ment in  21  Occ.  N.  270,  4  Terr.  L.  R.  474, 
reversed.  Taulor  v.  Robertson.  22  Occ.  N. 
SO.  31  S.  C.  R.  615. 
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Pajrment  of  ^ni—Bailiffg  Feet  —  Ac- 
tion tor.] — A  bailiff  has  no  recourse  against 
a  client  who  has  paid  his  solicitor  the  amount 
of  a  bill  of  costs  taxed,  including  the  fees 
of  such  bailiff.  DeceUes  v.  Paquetiey  Q.  R. 
18  S.  C.  124. 


BlKhtto  Commission  on  Sale — Disclo- 
sure of  agency.  McCultough  v.  Hull,  1  O. 
W.  R.  451. 

Service    on   Defendant's   Solicitor  — 

Dismissal  of  Action — Default  of  Plaintiff — 
Application  hy  Plaintiff  for  Relief — Duration 
of  Retainer — Ahsetit  Defendant,] — Owing  to 
a  change  in  the  plaintiffs'  firm  of  solicitors 
an  order  for  security  for  costs  was  not  com- 
plied with  and  an  order  was  made  under  Rule 
1203  dismissing  the  action  with  costs,  but 
no  judgment  was  entered  or  costs  taxed. 
When  the  order  came  to  the  knowledge  of  the 
plaintiffs'  solicitors  they  at  once  moved  unaei- 
Rule  358  to  be  allowed  to  put  in  security 
and  proceed  with  the  action.  Notice  of  this 
motion  was  served  on  the  defendant's  solici- 
tor who,  however,  did  not  consider  himself 
any  longer  entitled  to  act  as  his  client  had 
left  the  province  when  the  action  was  dis- 
missed and  had  left  no  address.  The  Master 
in  Chambers  held  that  so  long  as  Rule  358 
can  be  invoked,  the  action  is  still  j)ending, 
and  the  solicitor  on  the  record  is  stul  solici- 
tor. Muir  V.  Guinnne,  .1  O.  W.  R.  324,  9 
O.  L.  R.  324. 


SPEAKEB  OF  LEOISLATIVE 
ASSEMBLT. 

i^ee  Assault  —  Constitutional  Law. 


SPECIAL  CASE. 

Fomm.] — Qusere,  whether  a  special  case 
stated  under  53  V.  c.  4,  s.  130  (N.B.), 
should  not  be  first  heard  by  the  Judge  in 
Equity.     Ward  y.  Hafl,  34,  X.  B.  Reps.  600. 

Sec  CouBTS. 


SPECIAL  DAMAGE. 


Sre  1  )KFA>i  ATioN — Plead  I  no —  Seduction  . 


SPECIAL  INDOBSEMENT. 

See    Wbit   of    Summons. 


SPECIAL  JURY. 


See  Teial. 


SPECIAL  OCCTTPANT. 


See  Will. 


SPECIALTY. 


See  Limitation  of  Actions. 


SPECIFIC  PEBFOBMANCE. 

Agent  —  Fraud  —  Amendment  —  Delay. 
Aitcheson  v.  McKelvey,  1  O.  W.  R.  51,  355. 

Centraot  —  Option  —  Purchase  of  Land 
— Time  —  Ejectment  —  Injunction  to  Re- 
strain.]— Time  is  of  the  essence  of  unilateral 
agreement,  such  as  an  option  to  purchase 
land.  On  an  application  for  an  injunction 
order,  in  a  suit  for  the  specific  performance 
of  an  agreement  for  the  sale  of  land,  to  re- 
strain an  action  of  ejectment  by  the  vendor 
to  recover  possession  of  the  land,  the  Court 
ordered  that,  on  the  defendant  confessing  the 
action  of  ejectment,  the  plaintiff  should  be 
restrained  until  further  order  from  taking 
possession ;  otherwise  the  application  should 
be  dismissed.  Semble,  that  relief  by  specific 
performance  cannot  be  obtained  under  s.  283 
of  60  V.  c.  24.  Freeman  v.  Stewart,  2  N.  B. 
Eq.  Reps.  365;  Stewart  v.  Freeman,  22  Occ. 
N.  211. 

Contract  for  Sale  aaid  PureluMe  of 
Xjaad  —  Agent  of  Purchaser  —  Action  hy 
Agent — Delay  of  Purchaser  —  Resale — Right 
Qf  Suh-PurchQser  to  Join  Vendor  as  Party, i 
— Where  an  agent  makes  a  contract  for  the 
purchase  of  land  in  his  own  name,  the  vendor 
knowing  that  the  agent  is  acting  for  another 
person,  whose  name  is  not  disclosed,  the  agent 
cannot  maintain  an  action  in  his  own  name 
against  the  vendor  for  si)ecific  performance 
of  the  contract.  Where  the  value  of  land 
is  uncertain  and  speculative,  the  purchaser 
thereof  must  act  upon  his  rights  ^wlth  reason- 
able diligence  and  promptitude,  upon  pain 
of  losing  them.  The  owner  of  land  of  that 
character  on  the  1st  May,  1900,  contracted 
to  sell  it  to  H.^  but  was  never  paid  anything 
u];>on  the  purchase  money,  although  $50  was 
to  be  i>aid  down,  and  $200  m  six  months, 
to  be  secured  by  H.'s  note,  which  never  was 
given.  On  the  29th  August,  1900,  H.  con- 
tracted to  sell  the  land  to  the  plaintiff  acting 
for  an  unnamed  principal,  and  the  owner  was 
willing  to  carry  out  .the  resale : — Held,  that 
the  whole  course  of  proceedings  on  the  part 
of  the  plaintiffs  principal  (set  out  in  the 
case)  shewed  that  he  had  been  endeavouring 
to  keep  alive  his  claim  to  the  land  as  long 
as  possible  in  order  that  he  might  take  it 
if  it  increased  in  value,  without  committing 
himself  actually  to  buy  it,  in  case  it  should 
depreciate,  and  the  action  should  be  dismissed 
as  against  both  defendants: — -Held,  that  the 
owner  was  properly  joined  as  a  defendant; 
the  foundation  of  the  right  against  him  be- 
ing that  the  plaiptiff  or  his  principal  was 
the  equitable  owner  under  his  contract  with 
H.  of  H.*s  rights  against  the  owner  of  the 
land,  and  might  join  the  latter  upon  offering 
to  perform  H.'s  contract.  Smith  v.  Hughes, 
2.3  Occ.  N.  108,  5  O.  L.  IL  238,  2  O.  W. 
R.  19. 

Contract  for  Sale  aad  Purokase  of 
I«and  —  Bill  of  Complaint  —  AUeffatio»  of 
Tender  —  Demurrer  —  Evidence.] — ^Where 
in  a  suit  for  specific  performance  of  an  agree- 
ment for  the  sale  of  land,  the  question 
whether  the  plaintiff  had  made  a  tender  of 
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the  purchase  money  within  the  time  limited 
by  tne  agreement  was  one  of  evidence,  a  de- 
murrer to  the  bill  on  the  ground  that  it 
did  not  allege  a  tender  in  time  was  overruled. 
Hiewikri  v.  Freeman,  22  Dec.  N.  399,  2  M. 
B.  Eq.  BepA.  406. 

Contract  for  Sale   and  Puroliase  of 

"LBSkA— Judgment  lor  Payment  of  Price  — 
Extension  of  Time — Payment  on  Account — 
Liquidated  Damages — Forfeiture  —  Relief 
Against,\ — ^After  judgment  in  an  action  by 
the  vendors  of  land  for  specific  performance, 
and  before  issue  of  the  same,  the  vendors 
agreed  to  extend  the  time  for  the  payment  of 
the  purchase  money  for  three  months,  upon 
the  terms  of  the  purchaser  paying  down  $500 ; 
which  extension  was  embodied  in  the  judg- 
ment, and  it  was  agreed  between  the  parties 
as  follows :  "  If  the  defendant  shall  pay  the 
balance  of  the  purchase  money  within  the 
time  limited  by  the  judgment,  the  plaintiffs 
shall  give  credit  to  the  defendant  upon  the 
said  balance  for  the  said  sum  of  $500,  but, 
if  the  defendant  shall  fail  to  make  payment 
of  the  said  balance  within  the  time  limited 
by  the  said  judement.  then  the  plaintiff  shall 
not  be  bound  to  give  credit  to  the  defendant 
upon  the  said  balance  tot  the  said  sum  of 
$500,  and  in  this  respect  time  shall  be  of 
the  essence  of  the  contract."  A  few  days 
after  the  expiry  of  the  time  limited  by  the 
Judgement,  the  defendant  tendered  the  pur- 
chase money,  less  $500,  which  the  plaintiffs 
refused  to  accept : — Held,  that  the  above  pro- 
vision was  in  the  nature  of  a  forfeiture, 
and  not  of  liquidated  damages,  and  the  pur- 
chaser was  entitled  to  be*  relieved  from  the 
terms  of  the  judgment  and  to  have  a  convey- 
ance of  the  property  upon  paying  the  balance 
due  after  credit  given  for  the  $500.  Empire 
Loan  and  Savings  Co.  v.  McRae,  23  Occ.  N. 
229,  5  O.  L.  R.  710,  2  O.  W.  R.  325,  405. 

Contraot  for  Sale  and  Pnrol&ase  of 
_and  —  Oral  Contract — Statute  of  Frauds 
— Part  Performance  —  Possession — Note  or 
Memorandum  —  Delivery  of  Deed  in  Es- 
crow,]— Specific  performance  of  an  oral  con- 
tract for  the  sale  and  purchase  of  land  was 
adjudged  at  the  suit  of  the  vendee,  who  had 
gone  into  possession  of  the  land  on  the  faith 
of  the  contract  and  openly  und  continuously 
for  some  time  remained  in  visible  possession 
by  his  tenants,  to  the  knowledge  of  the  ven- 
dors and  without  objection  on  their  part. 
It  was  considered  that,  under  the  circum- 
stances, possession  should  be  assumed  to  have 
been  taken  with  the  assent  of  the  vendors, 
and  the  possession  was  of  such  a  character 
as  to  exclude  the  operation  of  the  Statute 
of  Frauds.  Quaere,  whether  a  conveyance 
of  land  defectively  executed  and  delivered 
in  escrow  and  retained  in  the  vendor's  own 
possession,  to  be  handed  to  the  vendee  on 
payment  of  the  purchase  money,  can  be  re- 
garded as  a  note  or  memorandum  in  writing 
of  a  previous  parol  contract  between  the  par- 
ties for  a  sale  of  the  land  on  the  terms  men- 
tioned in  the  deed.  McLaughlin  v.  Mayheu). 
23  Occ.  N.  277.  6  O.  L.  R.  174,  1  O.  W.  R. 
308,   2   O.    W.   R.    10.   590. 

Contraet  for  Sale  and  Pnrol&ase  of 
Iiaad  —  Taking  Possession — Acts  Constitu- 
ting Part  Performance,] — Possession  is  part 
performance  of  a  contract  for  the  sale  and 
purchase  of  land  both  by  and  against  a 
D — 49 


stranger  and  the  owner.  On  negotiations  for  \ 
the  purchase  of  land  the  agent  of  the  plain- 
tiff, vendor,  told  the  defendant,  purchaser, 
that  the  lot  was  his.  The  defendant  went  on 
and  set  in  the  ground  a  'number  of  stakes 
to  mark  out  the  foundation  of  a  proposed 
house,  and  then  changed  his  mind  and  re- 
fused to  carry  out  the  purchase: — Held,  that 
what  he  had  done  constituted  such  a  taking 
of  possession  as  to  constitute  part  perform- 
ance, and  that  the  plaintiff  was  entitled  to 
the  usual  judgment  for  specific  performance. 
Bodwell  V.  McNwen,  23  Occ.  N.  107,  5  O. 
L.  R.  332,  1  O.  W.  R.  841. 

Contraet  for  Sale  of  Iiand — Altera- 
tion of  written  offer  —  Onus  —  ihimages  — 
Pleading  —  Division  Court  —  Claim  within 
jurisdiction  of — Costs — Solicitor.  J^rittie  v. 
Laughton,  1  O,  W.  R.  185. 

Contract  for  Sale  of  l4U&d  —  Cor- 
respondence —  Statute  of  Frauds — ^Agent. 
White  V.  Malcolm,  1  O.  W.  R.  802. 

Contract  for  Sale  of  Xjand — Fraudu- 
lent S^eme — Costs,] — ^The  plaintiff  brought 
his  action  against  P.,  R.,  and  H.,  for  specific 
performance  of  an  agreement  for  sale  of  land 
by  H.  to  the  plaintiff,  and  alleged  Uiat  both 
P.  and  R.  had  notice  of  his  claim  as  a  bona 
fide  purchaser  from  H.,  and  that  they  had 
dealt  with  the  land  in  pursuance  of  a  fraud- 
ulent scheme  and  device  to  deprive  him  of 
his  interest.  P.  set  up  that  he  was  a  bona 
fide  purchaser  for  value,  without  notice.  R. 
set  up  that  the  plaintiff  was  in  default  under 
the  covenants  in  the  agreement,  and  that  as 
assignee  he  had  cancelled  the  same  and  de- 
clared it  void: — Held,  that  the  circumstanoes 
shewed  a  dishonest  and  fraudulent  design,  de- 
vised and  carried  out  by  R.,  to  get  the 
land  of  the  plaintiff;  to  have  the  benefit  of 
the  $200  the  latter  had  paid  to  H.  and  al) 
the  improvements.  Including  a  good  house, 
without  any  compensation,  all  in  violation 
of  the  promise  made  and  in  fraud  of  the  un- 
dertaking given  in  his  (R.*b)  name,  so  that 
the  plaintiff  was  entitled  to  relief  against 
R.  The  plaintiff  having  omitted  to  register 
his  agreement,  P.  was  not  shewn  to  have 
had  knowledge  of  his  interest  in  the  land; 
there  was  not  against  him  any  proof  of  ac- 
tual notice,  and  the  evidence  of  constructive 
notice  through  one  Haney  was  far  from  be- 
ing conclusive.  As  to  R.  he  was  guilty  of 
fraud  in  dispossessing  the  plaintiff  of  his 
land,  after  promising  and  undertaking  to  pro- 
tect him.  The  plaintifif  should  recover  by 
way  of  damages  what  he  paid  to  H.  as  pur- 
chase money,  with  interest.  Verdict  for  the 
plaintiff  for  $200  with  interest  from  the  1st 
December,  1902.  R.  to  pay  all  costs  of  suit, 
those  incurred  by  his  co-defendants  as  well  as 
those  of  the  plaintiff.  Csnsack  v.  Parker, 
24  Occ.  N.  272. 

Contract  for  Sale  of  lAnd — ^Posses- 
sion.   Ahhott  V.  Oustin,  1  O.  W.  R.  482. 

Contract  for  Sale  of  Irfu&d — Posses- 
sion— Waiver  —  Improvements — Account  • — 
Title  by  possession  —  Costs.  Rankin  v. 
Sterling,  3  O.  L.  R.  646,  1  O.  W.  R.  243. 

Contract  for  Sale  of  Iiand — Shortage 
— Statement  of  Vendor  —  Laches.  Reilly 
V.  McDonald,  1  O.  W.  R.  196,  721,  723,  784, 
849. 
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Contraot  for  Bale  of  lAiid — Time  — 
lilsseiice  of — Delay — Waiver.  Long  v.  Ehy^ 
a  O.  W.  R.  420. 

Coatxmet  for  Salo  of  Irfu&d  by  Oao 
Ezooiitor    wlthoiit    AutKority — Per9onal 
LiahiUty  of  Executor  for  MUrepreaentation — 
Statute  of  Frauds,} — ^An  offer  in  writing  was 
made  on  behalf  of  the  plaintiff  to  R.,  one  of 
three   executors   of   S.,   for   the  purchase  of 
land  belonging  to  the  estate.     This  offer  was 
n<'cepted  by  U.,  and  a  formal  agreement  of 
Hiile    by  the    executors  to    the  plaintiff    was 
drawn   up   in   R/s  office   on   the  form   used 
by    the   executors,    which   embodied   the   full 
terms  and  conditions  of  the  sale.     Hiis  agree- 
ment was  forwarded   to  be  executed  by  the 
plaintiff,    the    letter    accompanying    it    being 
signed    by    R.        The    plaintiff   executed    the 
agreement    and    returned    it    to    R.    with    a 
(lieqne  for  $2ri0,  being  the  cash  payment  on 
the   sale.     The   agreement    and    cheque   were 
received  by  R.,  but  were  almost  immediately 
returned   by   him,   upon   the  ground   that  he 
had    previously    offered   the    property    to   an- 
t»ther  person : — Ileld,  that  there  was  an  agree- 
ment  for   the   sale   of   the   land   in   question 
sufficient  to  satisfy  the  requirements  of  the 
Statute  of  Frauds,  entered  into  between  the 
executors  and   the   plaintiff,  but   R.   had  on 
the  evidence  no  power  to  bind  his  co-execu- 
tors.    R.  was  liable  for  the  misrepresentation 
of  authority;   where  a  man  pretends  to  act 
on   behalf   of   others,    he   impliedly   promises 
that  he  is  what  he  represents  himself  to  be, 
and  he  must  answer  for  any  damage    which 
directly   results   from  confidence  being   given 
to  his  representation:  Halbot  v.  Lens,  [liK)!] 
1    Ch.    344;    Starkey    v.    Bank    of    England, 
11903]    A.   C.   114.     Maneer  v.   Sanford,   24 
Occ.  N.  70,  15  Man.  L.  R.  181,  1  W.  I..  R. 
128. 

Coatraet  for  Sale  of  Iiand  by  Trus- 
tees— Evidence  of  concurrence  by  all — Stat- 
tite  of  Frauds  —  Correspondence.  Oihh  v. 
.}fcMahcn^  3  O.  W.  R.  G45. 

Contract  for  Sale  of  Mining  Iiand — 

Formation  of  company — Construction  of  con- 
tract —  Rectification — Shares  —  Breach  — 
Time  —  Forfeiture  —  Waiver  —  Counter- 
claim —  Work  and  labour  • —  Assignment 
of  chose  in  action  —  Notice  —  Part  perform- 
ance. Clark  V,  Walsh,  1  O.  W.  R.  228,  2 
O.  W.  R.  72. 

Contract  to  Convey  Iiand — Considera- 
tion— Satisfaction  of  indebtedness  to  plain- 
tiff's husband — Statute  of  Frauds  —  Cor- 
respondence —  Offer  to  convey — Failure  to 
comply  with  terms — C'on tract  with  husband 
— Laches — Concealment  of  facts.  Osment 
V.  Blount   (N.W.T.),  1  W.  L.  R.  407. 

Contract  to  Convey  I<and  - —  Descrip- 
iion  —  Quantity  of  Land  —  Measurements 
—Occupation — Ahatctncnt  of  Price.] — In  an 
action  for  specific  performance  of  a  con- 
tract to  convey  lands,  it  appeared  that  the 
lands  were  described  in  the  contract  as  **  the 
house  and  premises  on  P.  street,  now  occu- 
pied by  Mrs.  L.,  32  feet  more  or  less  front- 
vae  on  P.  street  and  07  more  or  less  in 
depth,"  and  that  such  lands  did  not  possess 
}i  uniform  depth  of  67  feet,  a  piece  13  feet  by 
14  having  been  taken  out  of  one  side  at  the 
rear: — Held,  that  the  implication  as  to  the 
uniform  depth  of  the  lot,   whirh  would  arise 


from  the  measurements  given  ought  not  to 
prevail,  there  being  a  certain  description  ex- 
pressed in  the  agreement,  viz.,  the  occapa- 
tion  by  L. ;  also,  assuming  that  the  distance 
to  the  rear  line,  from  the  measurements  given, 
must  be  assumed  to  be  equal,  that  the  case 
was  one  in  which  tlie  maxim  falsa  demonstra- 
tio  non  nocet  applied,  it  being  absolutely 
necessary  to  take  the  occupancy  of  L.  in 
order  to  obtain  the  base  line;  and  also,  that 
the  description  answering  to  the  holding  ooght 
to  prevail  ever  the  implied  description,  or 
subsequent  addition,  which  would  be  false^ 
MacEchen  v.  MacDonald,  37  N.  S.  Reps.  59. 

« 

Jiidsment — Extension  of  time — ^Payment 
— Forfeiture  —  Relief — ^Final  order  of  sale. 
Empire  Loan  Co.  v.  McRae,  5  O.  L.  R.  710, 
2  O.  W.  R.  32.5,  405. 

Iiease — ^Possession  —  Verbal  agreement 
for  purcUase — ^A.cts  referable  to  agreement. 
Howard  v.  Quigley,  1  O.  W.  R.  96,  2  O.  W. 
R.    694. 


—  Undertaking  to  Build  —  Non- 
pcrformance  in  Lifetime  of  Lessor — Devise 
to  Lessee  —  Dan^agesA — By  an  instrument 
dated  29th  January,  1901,  a  father  leased  a 
farm  to  his  son  for  five  years  from  the  1st 
March,  1901,  at  a  yearly  rental  of  |200  pay- 
able in  October  of  each  year,  and  undertook 
to  build  on  the  farm,  during  the  first  year 
of  the  term,  a  house  of  certain  expressed 
dimensions.  There  was  a  provision  in  the 
instrument  for  the  determination  of  the  lease 
at  the  end  of  any  year  by  notice  to  that 
effect  given  in  October  previous.  The  father 
died  on  the  19th  June,  1902,  after  the  expiry 
of  the  first  year  of  the  term,  but  had  not 
built  nor  done  anything  towaras  building  the 
house.  By  his  will,  dated  the  7th  February, 
1901,  he  devised  the  farm  to  his  son,  but 
made  no  reference  to  the  lease: — Held,  that 
(the  father  having  died  after  breach  of  the 
undertaking)  the  son  was  not  entitled  to  have 
the  house  built  at  the  expense  of  the  father's 
I)er8onal  estate,  but  at  most  was  entitled  to 
damages  for  non-performance  of  the  agree- 
ment to  build.  Cooper  v.  Jarman,  L.  R.  3 
Eq.  98,  and  In  re  Day  [1898]  2  Ch.  6ia 
distinguished.  In  re  Murray^  22  Occ.  N. 
373,  4  O.  I..  R.  418,  1  O.  W.  R.  576. 

Timber  I«indta — Contract  for  sale  of  — 
Correspondence — Completed  contract  —  Stat- 
ute of  Frauds  —  Misunderstanding  —  Title 
— .Judgment  —  Reference.  Burton  v.  Play- 
fair,   1    O.    W.   R.   599. 

See  Champerty  and  Maintenance  —  Con- 
tract —  MoBTOAGE  —  MUNICIPAIi  COB- 

POBATION8  —  Parties  —  Stkest  Rail- 
ways— Trial — Vendor  and  Purchaser 
—Way. 


SPEEDT  TBIAL. 

See  Trial. 
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STATED  CASE. 


See    Abbitration    and    Awabd. 


STATEMENT  OF  CLAIM. 

See  Pleading. 


STATEMENT  OF  DEFENCE. 

See  Pleading. 


StATTTTE  LABOTTE. 

8ee  Assessment  and  Taxes. 


STATUTE  OF  FBAXTDS. 

See  CJoNTBACT  —  Conversion  —  ElxKCUTOBb 

AND      ADMINISTBATOBS  —  MASTEB     AND 

Sebvant  —  Patent  fob  Invention  — 
Pabtnebship — Sale  of  Goods  — Speci- 
fic Pebfobmance  —  Trusts  and  Tbus- 
tbes  —   Vendor  and   Purchaser. 


STATUTE  OF  IMITATIONS. 

See  Limitation  of  Actions. 


STATTTTES. 

AmendlnK  Act  —  Retroaction  —  Sale  of 
jjand  —  Judffmentg  and  Orders  —  County 
Courts,] — Until  1897  it  was  the  practice  in 
Manitoba  for  the  Court  of  Queen*B  Bench 
to  grant  orders  for  the  sale  of  lands  on  judg- 
ments of  the  County  Court  under  Rules  803 
et  seq.  of  the  Queen's  Bench  Act,  1895.  In 
that  year  the  Court  of  Queen's  Bench  de- 
cided that  this  practice  was  irregular,  and 
In  the  following  year  the  Legislature  passed 
an  Act  providing  that  "  in  the  case  of  a  Coun- 
ty Court  judgment  an  application  may  be 
made  under  Rule  803  or  Rule  804,  as  the 
case  may  be.  This  amendment  shall  apply 
to  orders  and  judgments  heretofore  made  or 
entered,  except  in  cases  where  such  orders  or 
judgments  have  been  attacked  before  the  pass^ 
ing  of  this  amendment:" — Held  Sedgewick, 
J.,  dissenting,  that  the  words  ''orders  and 
judgments  "  in  said  clause  refer  only  to  orders 
and  judf^ments  of  the  Queen's  Bench  for  sale 
of  lands  on  County  Court  judgments,  and  not 
to  orders  and  judgments  of  the  County 
Courts.  Held,  further,  reversing  the  judg- 
ment of  the  Queen's  Bench^  13  Man.  L.  R. 
419,  21  Occ.  N.  396,  Davies,  J.,  dissenting, 
that  the  clause  had  retroactive  operation  only 
lo  the  extent  that  orders  for  sale  by  the 
(2ueen'«  Bench  on  County  Court  judgments 
made  previously  were  valid  from  the  date 
on  which  the  clause  came  into  force,  but 
not  from  the  date  on  which  they  were  made. 
Held,  per  Sedgewick,  J.,  that  the  clause  had 
no  retroactive  operation  at  all.  Ritz  v. 
Schmidt.  22  Occ.  N.  79,  31  S.  C.  R.  (502. 


Bills  and  Notes  —  Place  of  Payment  — 
Abrogation  of  Right  to  Elect  Domicil — Cur-, 
rent  Instrument.] — Although  the  provision 
of  art.  85,  C.  C. — by  virtue  of  which  the  in- 
dication of  a  place  of  payment  in  a  bill  or 
note  or  other  writing,  whatever  be  the  place 
where  it  is  dat^«  is  equivalent  to  an  election 
of  the  place  so  indicated  as  a  domicil — ^has 
been  abrogated  by  63  V.  c.  36  (Q.),  such 
abrogation  does  not  affect  the  election  of  dom- 
icil so  made  in  a  note  signed  before  such 
abrogation.  Therefore,  it  was  open  to  the 
plaintiff  in  this  case  to  sue  the  defendant  at 
Montreal  upon  a  promissory  note  dated  at 
Montreal  and  payable  there,  although  such 
note  was  really  signed  by  the  defendant  in 
the  Province  of  Ontario,  where  he  was  domi- 
ciled. Merchants  Bank  of  Halifax  v.  Qra- 
ham,  Q.  R.  19  S.  C.  319. 

Coastmotioa  —  Expropriation  of  Pri- 
vate Property.] — Statutes  which  encroach  up- 
on the  rights  of  the  subject  in  respect  of  his 
private  property,  or  which  enable  public  cor- 
porations '  to  take  his  property  without  his 
consent,  must  be  construed  with  the  greatest 
strictness.  Smith  v.  Public  Parks  Board  of 
Portage  La  Prairie,  1.5  Man.  L.  R.  249,  1 
W.   L.   R.  237. 

Coiuitnijotio]& — Limdtation  of  Monopoly 
— Bridge.] — Every  limitation  imposed  by  the 
legislature  in  creating  a  privil^e,  in  this 
case  a  monopoly  in  favour  of  the  owner  of  a 
bridge,  must  be  interpreted  as  having  for  its 
object  the  diminishing  as  far  as  possible  of 
the  public  inconvenience  or  the  burden  im- 
posed by  such  monopoly.  Rouleau  v.  Pouliotf 
Q.  R.  25  S.  C.  88. 

Constmotion  —  Repeal — City  chartei^ — 
— Revocation — <3hange  in  governing  body  ■ — 
Preamble  of  statute — Inconsistency  with  en- 
acting parts.  Rex  v.  Pickering  (Y.T.),  1 
W.   L.   R.  521. 

Conjitn&etion  —  ToU-hridge  —  Fran- 
chise —  Exclusive  Limits — M€4isurement  of 
Distance  —  Encroachment  —  58  Qeo.  III.  c. 
20  (jD.C.)]— The  Act  58  Geo.  III.  c  20  (L. 
C),  authorized  the  erection  of  a  toll-bridge 
across  the  river  Etchemin,  in  the  parish  of 
Ste.  Claire,  "opposite  the  road  leading  to 
Ste.  Th^rese,  or  as  near  thereto  as  may  be  in 
the  county  of  Dorchester,"  and  by  s.  6  it 
was  provided  that  no  other  bridge  should  be 
erected  or  any  ferry  used  "  for  hire  across 
the  said  river  Etchemin,  within  half  a  league 
above  the  said  bridge  and  below  the  said 
bridge:" — Held,  Nesbitt  and  Idington,  JJ., 
dissenting,  that  the  statute  should  be  con- 
strued as  intending  that  the  privilege  defined 
should  be  measured  up-stream  and  down- 
stream from  the  site  of  the  bridge  as  con- 
structed. Per  Nesbitt  and  Idington,  JJ., 
that  there  was  not  any  expression  in  the 
statute  shewing  a  contrary  intention,  and, 
consequently,  that  the  distance  should  be 
measured  from  a  straight  line  on  the  horizon- 
tal plane.  But,  per  Idington,  J.:  In  this 
case,  as  the  location  of  the  bridge  was  to  be 
'*  opposite  the  road  leading  to  Ste.  Thftrese," 
and  there  was  no  proof  that  the  new  bridge 
complained  of  was  within  half  a  league  of 
that  road,  the  plaintifiTs  action  should  be 
maintained.  Rouleau  v.  Poutiot,  25  Occ.  N. 
122,  36  S.  C.  R.  224. 

DiTision  Courts— 1  Edw.  VII.  c  12, 
s.  1  (O.)  —  Application  to  pending  action. 
R(    Thorn  V.   McQin'ifj,,   4  O.  W.   R.  522. 
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Error  in  Prlntlag  —  Effect  of  Amend- 
ing JStatuie  —  Hetroactivity  —  Assetsmeni 
and  Taxes  —  ** Exempted"] — ^The  Assess- 
ment Act,  R.  S.  N.  S.  19U0  c.  73,  s.  4  s.-s. 
(p)»  by  the  accidental  insertion  of  the  wora 
*'  exempted,"  rendered  liable  to  assessment 
properly  ot  the  plaintiffs  previously  exempted. 
It  was  admitted  that  the  word  imposing  the 
liability  was  not  contained  in  the  manuscript 
revision  of  the  statutes,  but  was  inserted,  by 
error,  in  the  printed  copy,  deposited  in  the 
office  of  the  Provincial  Secretary,  which,  it 
was  declared  by  the  Act  respecting  the  Re- 
vised IStatutes,  Acts  of  1900^  c.  44,  s.  5, 
should  be  held  to  be  the  original.  By  an 
Act  of  the  following  year  (Acts  of  1902, 
c.  25).  the  error  was  corrected,  by  striking 
out  01  s.  4  (p)  the  word  "  exempted :" — 
Held,  that,  by  this  amendment,  the  Ck)urt 
was  precluded  from  coming  to  the  conclusion 
that  the  insertion  of  the  word  "exempted," 
in  the  chapter  of  the  Revised  Statutes  amend- 
ed, was  a  mistake,  and  inserted  and  printed 
accidentally,  it  being  assumed,  in  the  amend- 
ing Act,  that  the  section  amended  was  in  full 
force  and  effect  from  the  time  it  came  into 
operation,  the  amendment  being  one  that 
would  be  out  of  piace  if  the  legislature  had 
intended  from  the  first  that  the  word  should 
not  be  there;  that,  in  the  absence  of  words 
l^iving  the  amendment  a  retrospective  effect, 
It  could  not  be  so  read,  and  that  the  Act, 
as  amended,  would  only  apply  to  future  as- 
sessments; and  that  the  liability  of  the  plain- 
tiffs having  been  fixed  by  c  73.  and  there 
having  been  no  appeal,  the  amendment  would 
not  have  the  effect  of  preventing  the  collec- 
tion of  the  rate  complained  of.  Dominion 
Iron  and  Uteel  Co.  v.  McDonald,  37  N.  S. 
Reps.   1.. 

ImperatiTe  ProTisioas  —  '*  U  Hereby 
AuthoHzed  "  —  "  May  "  —  Boya'  Industrial 
Home — Warrant  of  Chairman — Custody  of 
Boy  Convict — Establishment  of  Home  as  Pri- 
son— Dominion  Statute — Intra  Vires — Certi- 
ficate of  Sentence.] — In  an  application  for  a 
mandamus  to  the  chairman  of  the  Boys'  In- 
dustrial Home  to  compel  him  to  issue  his  war- 
rant to  deliver  to  the  custody  of  the  super- 
intendent a  boy  sentenced  to  a  term  of  impri- 
sonment in  the  home  under  56  V.  c.  33  (D.), 
it  appeared  that  s.  6  of  the  Act  authorizes 
the  gaoler  to  retain  the  boy  "until  there 
is  presented  to  such  gaoler  a  warrant  from 
the  chairman  of  the  governing  board  (which 
warrant  the  chairman  is  hereby  authorized  to 
issue  *under  his  official  seal)  requiring  the 
sheriff  or  constable  or  other  officer  to  deliver 
such  boy  to  the  superintendent  of  such  indus- 
trial home;"  and  that  s.  9  of  56  V.  c.  16  (N. 
B.)  says  "  the  said  chairman  may  thereupon 
(referring  to  what  shall  precede  the  issuing 
of  the  warrant)  issue  his  warrant,"  etc.: — 
Held,  that  the  words  "is  hereby  authorized" 
in  s.  6,  and  "  may  "  in  s.  9,  are  not  only  en- 
abling words  but  imperative  as  well,  and  the 
chairman  has  no  discretionary  power  as  to 
the  issue  of  the  warrant.  That  the  Dominion 
Act  establishing  the  home  as  a  prison,  is  not 
ultra  vires.  That  the  chairman  was  not  jus- 
tified in  refusing  to  issue  the  warrant  because 
the  certificate  of  sentence  did  not  contain  all 
the  items  of  information  specified  in  schedule 
A  of  the  Provincial  Act.  Ex  p.  The  Attor- 
ney-Oenerah  In  re  Ooodspeed,  36  N.  B.  Reps. 
91, 

IiuMlTertent  Use  of  Word — Intention 
of     Legislature — Way — Municipal     Corpora- 


tions— Property  Fronting  on  Street.} — ^1. 
Where  it  is  dear  on  the  face  of  a  statute  that 
it  was  intended  to  govern  and  provide  for  a 
IMurticular  state  of  facts,  the  <Jourt  will 
moaify  the  ordinary  meaning  of  woros  so  as 
to  permit  such  intention  to  have  effect 
Therefore,  in  57  V.  (Q.)  c.  57,  s.  1,  the  word 
"  widening,"  in  reference  to  Milton  street,  be* 
ing  used  evidently  by  inadveitenoe  for  **  open- 
ing," the  statute  should  be  read  in  connection 
with  other  statutes  relating  to  the  same  sal>- 
ject,  and  should  be  interpreted  so  as  to  give 
effect  to  the  intention  of  the  legislature. 
Joseph  v.  City  of  Montreal,  Q.  R.  10  S.  C 
531,  referred  to.  2.  The  clause  "properties 
fronting "  on  the  line  of  a  street  includes 
properties  adjoining  or  contiguous  to  the  line 
of  the  street  on  any  side,  although  the  build- 
ings thereon  front  on  a  street  intersecting  the 
other,  and  the  properties  are  only  bounded  on 
the  side  line  by  the  street  first  mentioned. 
Judgment  in  Q.  R.  15  S.  G.  268  affirmed. 
Watson  V.  Maze,  Q.  R.  17  S.  O,  5t9. 

Interpretatioa — Dual  Language^Differ- 
ent  Versions.] — Where  the  text  of  one  yersioa 
of  a  statute  appears  to  be  in  conformity  with 
the  intention  of  the  Legislature,  such  versioa 
may  be  followed  in  the  interpretation  of  the 
statute,  notwithstanding  that  an  ambiguity 
exists  in  the  text  of  the  other  yersion.  Tow* 
of  Coaticook  v.  People's  Telephone  Co.,  Q.  B. 
19  S.  O.  635. 

Interpretation — Reference  to  Prior  Stat- 
ute— Amendments  —  Incorporation — Dedaira- 
tory  Act — Expropriation  of  Land — Charter  of 
Montreal.] — Where  a  statute  declares  that 
proceedings  for  expropriation  shall  be  taken 
in  conformity  to  a  previous  statute,  it  is  the 
latter,  with  all  its  subsequent  modifications, 
and  notably  that  allowing  an  appeal  from  an 
award  fixing  the  compensation  to  be  paid  for 
the  lands  expropriated,  which  regulates  the 
proceedings  for  expropriation,  and  that  in 
spite  of  the  fact  that  the  legislatare  has  only 
indicated  that  statute,  without  mentioning  thie 
amendments  which  have  been  made  to  it.  2. 
A  statute  in  its  nature  declaratory,  adopted 
at  the  session  following  the  passing  of  the 
statute  in  question,  adding  to  the  mention 
of  the  previous  statute  that  of  the  statute 
which  had  amended  it  so  as  to  allow  an 
appeal  from  an  award,  applies  to  expropria- 
tions commenced  during  the  time  allowed  {or 
such  purpose.  City  oj  Montreal  v.  Poulin,  Q. 
R.  25  S.  C.  364,  6  Q.  P.  R.  457. 

Jnrisdietion  of  Conrt — County  Cowi 
Judgment — Judicial  Sale  of  Land,} — ^Rnle 
807  (a),  added  to  the  King's  Bench  Act  hj 
60  y.  c  4,  is  retrospective,  and  was  inteoded 
to  apply  not  only  to  orders  which  had  been 
previously  made  and  which  had  not  be^  at- 
tacked, but  also  to  the  proceedings  which  bad 
been  taken  under  them,  so  as  to  validate  judi- 
cial sales  of  land  that  had  been  made  under 
orders  to  realize  County  Court  judgments 
without  the  bringing  of  a  separate  action, 
which  it  had  been  held  in  Proctor  ▼.  Parker. 
11  Man.  L.  R.  485,  18  Occ  N.  128^  there  was 
no  jurisdiction  before  60  Y.  c.  4  to  make. 
Ritz  V.  Schmidt,  21  Occ.  N.  396,  13  Man.  U 
R.  419. 

Parliamentary  Eleetiona  —  Contro- 
verted Election  —  Petition  —  rWol — Tmo-- 
Aniendment  —  Retroaction  —  Pubiie  Act.] — 
The   Quebec  statute   respecting   oontrorerted 
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elections,  1  Edw.  VII.  c.  7,  enacting  that 
*'  the  trial  of  every  election  petition  now 
pending,  or  which  shall  be  pending  in  the 
fature,  must  be  commenced  within  the  three 
months  which  follow  the  publication,  pursu- 
ant to  art.  213  of  the  Quebec  Elections  Act, 
1895,  in  the  Quebec  Official  Gazette,  of  the 
notice  of  the  election  of  the  member,  given 
by  the  Clerk  of  the  Crown  in  Chancery  and 
in  default  the  petition  shall  be  absolutely 
extinguished,  perempted,  void  ajnd  of  no 
effect,"  extinguishes  and  nullifies  an  election 
petition  pending  at  the  time  of  its  coming 
into  force,  where  the  trial  has  not  been  com- 
menced within  the  three  months;  and  this 
although  the  petitioner  has  proceeded  with 
all  the  diligence  required  by  the  previous  stat- 
ute. 2.  If  a  narty  may  derogate  from  and 
renounce  certain  statutes  having  the  charac- 
ter of  public  order,  which  confer  private 
rights  upon  him,  he  may  not,  by  his  jnere  act 
and  will,  hinder,  and  arrest  the  effect  of  a 
smtute  of  public  order.  S.  The  statute  re- 
specting controverted  elections,  being  a  law 
politic,  has  a  retroactive  effect  Sweeney  v. 
LaveU,  Q.  R.  19  S.  O.  558. 

Quebec  Pbannaoy  Act —  Retrotpective 
Legislation — Suit  for  Joint  PemUtiea — Second 
Offence* — Unlicensed  Sale  of  Drugs,] — ^The 
amendment  of  the  Quebec  Pharmacy  Act  by 
62  V.  c.  85,  s.  2  (Q.),  adding  art.  4039 
(b),  R.  S.  Q.,  has  no  retroactive  effect  upon 
proceedings  instituted  for  penalties  under 
the  Act  before  the  amendment  came  into  force. 
Penalties  for  several  offences  under  the  Act 
may  be  joined  in  one  action,  and,  when  the 
aggregate  amount  is  sufficiently  large,  the 
action  may  be  brought  in  the  Superior  Court 
as  a  Court  of  competent  jurisdiction  under 
the  statute.  Such  action  may  properly  be 
taken  in  the  name  of  the  Pharmaceutical 
Association  of  the  province  of  Quebec.  It 
is  improper  in  such  an  action  to  describe 
subsequently  charged  offences  as  second  of- 
fences under  the  statute,  as  a  second  offence 
cannot  arise  until  there  has  been  a  condem- 
nation for  a  penalty  upon  a  first  offence 
charged.  The  sale  in  the  Province  of  Que- 
bec by  an  unlicensed  person  of  drugs  by 
retail,  whether  or  not  such  drugs  be  poison- 
ous, or  partly  composed  of  poison,  or  abso- 
lutely free  from  poison,  is  a  violation  of 
the  prohibition  contained  in  art.  4035,  R. 
S.  Q.,  and  whether  or  not  the  articles  sold 
be  enumerated  in  the  Quebec  Pharmacy  Act 
as  poisons  or  as  containing  an  enumerated 
poison.  Judgment  in  Q.  R.  2  Q.  B.  243  re- 
versed; Taschereau  and  Gwynne,  JJ.,  dis- 
senting. Pharm€tceutical  Association  of  Que- 
bec V.  Livemois,  21  Occ.  N.  8,  31  S.  C.  R. 
43. 

RetroaotiTitj — Ultra  Vires  Act  —  Vali- 
dating^ Act  of  Dominion  Parliament — Con- 
struction —  Execution  —  Exemption — Home- 
stead,]— ^The  Exemption  Ordinance,  c.  45, 
R.  O.  1888,  s.  1,  S.-8.  9,  exempted  from 
seizure  under  execution  the  homestead,  to 
the  extent  of  160  acres,  of  the  execution  debt- 
or. This  sub-section  having  been  declared 
ultra  vires  of  the  Legislative  Assembly  in 
In  re  Claxton,  1  Terr.  L.  R.  282.  the  Domin- 
ion Parliament,  by  57  &  58  V.  c.  29,  de- 
clared that  the  territorial  legislation  on  this 
subject  ''shall  hereafter  be  deemed  to  be 
valid,  and  shall  have  force  and  effect  as  law :" 
— Held,  that  an  execution  filed  against  the 
homestead  of  the  defendant  prior  to  the  pass- 


ing of  the  validating  stattfte  constituted — 
but  that  an  execution  against  the  lands  of 
the  defendant  filed  subsequently  to  the  pass- 
ing of  the  said  Act,  did  not  constitute — ^a 
charge  upon  the  homestead.  Rules  for  con- 
struction of  statutes  considered.  Massey  v. 
McClelland,  Baker  v.  McClelland,  2  Terr. 
L.  R.  179. 

Right  of  AppeaL]  —  A  new  statute 
giving  a  right  of  appeal  which  the  previous 
statute  denied  is  not  applicable  to  an  action 
begun  under  the  operation  of  the  old  statute, 
even  when  such  action  is  adjudicated  upon 
after  the  coming  into  force  of  the  new  statute, 
which  cannot  be  invoked  in  a  cause  begun 
while  the  previous  statute  was  in  force  un- 
less it  merely  changes  the  form  of  an  al- 
ready existing  appeal.  Reneault  v.  Qagnon, 
Q.  R.  18  S.  C.  127. 

See  Assessment  and  Taxes  —  Chubgh 
— Company  —  Constitxjtional  Law — 
contaagt  —  copymqht  —  tjouncil  of 
Conciliation  —  Cbown  —  Disoovbey 
— EiXECUTioN  —  Insubance  —  Munici- 
pal Corporations  —  Parliamentary 
ElLECTioNs  —  Railway  —  Revenue  — 
Schools  —  Street  Railway — Way. 


STATXTTOET  DECLABATIOHS. 


See  Executors  and  Administrators. 


STAY  OF  PBOCEEDINOS. 

Aotlon  in  Foreisa  Oowrt  —  Reasons 
for  Bringing  —  Judicature  Act.  «.  57  (iO).] 
— Where  there  are  sobetantial  reasons  for 
the  double  litigation,  the  Court  will  not 
stay  proceedings  in  an  action  in  Ontario  until 
after  the  determination  of  another  action  for 
the  same  cause  pending  in  a  foreign  Court. 
The  power  to  stay  proceedings  under  s.  57, 
cl.  10,  of  the  Judicature  Act,  R.  S.  O.  1891 
c.  51,  is  a  discretionary  one,  and  the  Bnglish 
cases  are  authorities  as  to  the  exercise  of 
the  discretion,  although  there  is  no  similar 
statutory  provision  in  England.  Where  the 
defendant,  resident  in  Ontario,  was  sued  there 
upon  a  promissory  note,  the  Court  refused 
to  stay  the  action  until  after  the  determina- 
tion of  an  attaching  proceeding  in  a  foreign 
Court,  the  effect  of  which,  if  successful, 
would  be  to  make  available  towards  payment 
of  the  note  certain  stock  in  a  company  domi- 
ciled in  a  foreign  country.  First  Natchez 
Bank  v.  Coleman,  21  Occ.  N.  437,  2  O.  L. 
R.  159. 

AKreement  to  Refer  —  Application  to 
Stay  Action  —  Time,] — ^An  application  un- 
der s.  11  of  the  Common  Law  Procedure  Act, 
1854,  to  stay  proceeding  in  an  action  for 
the  purpose  of  compelling  the  plaintiff  to 
carry  out  an  agreement  to  submit  the  matters 
in  dispute  to  arbitration,  must,  under  the 
practice  now  in  force  in  Manitoba,  be  made 
before  the  filing  of  the  statement  of  defence. 
7^'orthem  Elevator  Co.  v.  McLennan,  22  Occ. 
N.  302,  14  Man.  L.  R.  147. 
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Claims  ia  Contestatioii  —  Payment  by 
Defendant,] — A  motion  by  the  defendant  to 
stay  the  proceedings  because  of  claims  in 
contestation,  in  order  that  he  may  pay  them, 
will  be  dismissed  with  costs;  art.  lldS,  R. 
S.  Q.,  indicates  how,  in  such  circumstances, 
the  defendant  should  dispose  of  the  sums 
which  he  owes.  Montambault  v.  Brien^  4 
Q.  P.  R.  328. 

County  Court  Action  —  Injunction 
Against  —  Declaratory  Judgment  —  Juris- 
diction— Practice,] — Where  no  consequential 
relief  is  claimed,  the  Court's  jurisdiction  to 
make  a  declaratory  order  will  be  exercised 
with  great  caution.  A  declaration  that  the 
defendant  is  not  entitled  to  proceed  on  a 
judgment  recovered  by  him  in  another  action 
against  the  plaintiff,  will  not  be  granted  if, 
on  a  proper  case  being  made  out,  the  pro- 
ceedings could  have  been  stayed  in  the  ori- 
ginal action,  except  in  si)ecial  circumstances. 
A  County  Court  Judge  has  jurisdiction  to 
stay  proceedings  on  a  judgment  in  his  Court, 
on  a  proper  case  for  a  stay  being  made  out, 
such,  for  instance,  as  tiiat  the  judgment 
has  in  effect  been  satisfied.  In  such  a  case 
an  action  in  the  Supreme  Court  to  restrain 
the  defendant  from  proceeding  with  his  action 
in  the  Courty  Court  will  be  dismissed.  Wil- 
liams V.  Jackson,  11  B.  C.  R.  J.33. 

Former  Aotion  Pending — Identity  — 
Consent  judgment.  Campbell  v.  Baker,  2 
O.   W.   R.  504. 

Injury  to  Person  —  Negligence  —  Acci- 
dent —  Evidence  —  Misdirection  —  Dam- 
Mes  —  New  trial.     Witty  v.  London  Street 
W.  Co,,  1  O.  W.  R.  228,  2  O.  W.  R.  578. 

Injury  to  Person  —  Negligence  —  Colli- 
sion —  Contributory  negligence  —  Proxi- 
mate cause.  O'Heam  v.  Toum  of  Port 
Arthur,  4  O.  L.  R.  209,   1   O.  W.   R.  373. 

Injury  to  Person  —  Negligence — Duty 
— Jury  —  Damages  —  Reduction  of.  Ford 
V.  Metropolitan  R,  W.  Co,,  4  O.  L.  R.  29.  X 
O.   W.   R.   318. 

Jurisdiotion       of       I«ooal       Master. 

McAllister  v.  McEachren,  3  O.  W.  R.  509, 
641. 

liitispendenee  —  Identity  of  Demands.] 
— ^To  afford  reason  for  an  exception  on  the 
ground  of  litispendence,  there  must  be  iden- 
tity of  demands  in  the  terms  of  art.  1241, 
C.  C.  Canada  Industrial  Co,  v.  Roddick,  3 
Q.    P.    R.   468. 

Municipality  —  Agreement  with  —  Spe- 
cific performance  —  Bond— -Injunction  — 
Reference  as  to  Damages  —  Transportation 
of  freight  —  Resolution  of  Council  —  Stat- 
utes. City  of  Ottawa  v.  Ottawa  Electric 
R,  W.  Co.,  1  O.  W.  R.  830,  2  O.  W.  R.  719. 

Principal  Demand  —  Recours  en  Oar- 
antie,] — A  defendant  who  is  sued  for  a  debt 
as  the  principal  debtor  cannot,  by  dilatory 
exception,  stay  the  principal  demand  by  alleg- 
ing that  he  is  entitled  to  recours  en  garantie 
against  a  third  person   who  has  engaged   to 


pay  such  debt  for  him  to  the  plaintiff.   Rocker 
v.  David,  Q.  R.  18  S.  C.  156. 

Release  of  Plaintiff's  Claim  --  Pay- 
ment to  plaintiff  —  Pleading  —  Fraud — De- 
lay in  applying.  Doyle  v.  Diamond  Flint 
Glass  Co,,  3  O.  W.  R.  320,  356,  921. 

Several  Actions  l»y  BiiTerent  Plaim- 
tiffs  asAiAst  Same  Defendant  —  Con- 
solidation,] —  Twenty-nine  actions  having 
been  brought  by  different  persons  against 
the  defendant  company  for  damages  caused  by 
the  death  of  relatives  in  an  explosion  in  the 
company's  coal  mine,  and  twenty-nine  sum- 
monses for  better  particulars  of  the  plain- 
tiffs' claims  having  been  dismissed,  the  de- 
fendants appealed: — Held,  that  the  Godrt. 
by  virtue  of  its  inherent  jurisdiction  to  pre- 
vent the  abuse  of  its  process,  could  and  would, 
on  the  application  of  the  defendants,  stay 
proceedings  in  twenty-eight  of  the  actions 
(upon  defendants  consenting  to  be  bound  in 
all  the  appeals  by  the  result  of  one)  until 
after  the  decision  of  the  appeal  in  the  re- 
maining action — proper  provisions  being  made 
in  case  that  appeal  did  not  properly  dispose 
of  the  questions  in  all.  The  proper  practice 
would  have  been  to  have  applied  to  have 
the  actions  consolidated.  Bodi  v.  Crow's 
Nest  Pass  Coal  Co,,  9  B.  C.  R.  332. 

Vexatious  Aotion — Security  for  Costs.  \ 
— ^A  special  assignment  for  the  benefit  ot 
creditors  had  been  made  by  the  plaintiff  and 
his  then  partner  to  the  defendant,  who  real- 
ized the  assets  and  wound  up  the  estate. 
The  defendant's  accounts  were,  after  notice 
to  the  plaintiff,  passed  by  a  Surrogate  Judge. 
The  plaintiff  then  brought  this  action  asking 
for  an  account  and  complaining  of  certain 
items  of  expenditure  and  compensation: — 
Held,  on  the  evidence,  that  there  were  grave 
doubts  as  to  the  bona  fides  of  the  action: 
that  an  order  to  stay  proceedings  would  be 
justified;  but  that  in  the  exercise  of  discre- 
tion the  action  might  be  preceeded  with  upon 
security  for  costs  being  given.  Smith  v. 
Clarkson,  24  Occ.  N.  235,  317,  7  O.  K  K. 
460,  8  O.  L.  R.  131,  3  O.  \V.  R.  593.  4  O.  W. 
R.  55. 

See  Appeal  —  Abrest  —  Coubts  —  Bxsci^- 
TioN  —  Infant  —  Judombnt  —  New 
Tbial  —  Pabties  —  Schools. 
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See  Coubts. 


STIFLINO  FSOSECXTTION. 


See  MoBTOAGE. 


STXFENDIABT  HA6ISTSATE. 

See    Canada   Temperance   Act — Cbdo'ial 

Law. 
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STOCK  SPECULATIONS. 


See  Bbokeb  —   Bills  of   Exchange  and 
Pbomissoby  Notes. 


STOLEN  FBOFEBTT. 

Notes — Rights  of  finder — Proof  of 
ownersnip  —  inference  from  facts — Action 
against  tinder — Costs.  Union  Bank  of  Can- 
ada V.  ISneridan,  3  O.  W.  R.  714. 


STOP  OBDEB. 


/fe?e€  Payment  Out  of  Court. 


STOBAOE. 


See  Bailment. 


STBEAM. 


See  Water  and  Watercourses. 
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See  Way. 
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Board   of   Railway   Commissioners — 

Jurisdiction^Bailicay  Act,  1903,  ts.  23,  184 
— Use  of  Highway — Content  of  Municipality 
— By-law J\ — In  tbe  case  of  a  street  railway, 
or  of  any  railway  to  be  operated  as  such  upon 
the  highways  of  any  city  or  incorporated 
town,  the  consent  of  the  municipal  authority 
required  by  s.  184  of  the  Railway  Act,  1903, 
must  be  by  a  valid  by-law,  approved  and  sanc- 
tioned in  the  manner  provided  by  the  pro- 
vincial municipal  law,  and,  in  the  absence  of 
evidence  of  such  consent  having  been  so  ob- 
tained, the  Board  of  Railway  Commissioners 
for  Canada  have  no  jurisdiction  to  enforce 
an  order  in  respect  to  the  construction  and 
operation  of  any  such  railway.  Montreal 
Street  B,  W,  Co,  v.  Montreal  Terminal  R. 
W.  Co.,  25  Occ.  N.  121,  36  S.  C.  R.  369. 

By-law  —  Intra  Vires  —  *'Workmen*s 
Tickets  **  —  Amendment — "  School  Children's 
Tickets^* — Action  to  Enforce  Contract — Par- 
ties— Attorney-General — Specific  Performance 
— Injunction — Declaration  of  Right,] — Held, 
upon  the  proper  construction  of  the  defend- 
ants' Act  of  incorporation,  36  V.  c.  100  (O.), 
the  amending  Act,  56  V.  c.  90,  and  the  con- 
tract and  by-law  contained  in  the  schedule  to 
the  latter  Act.  that  the  defendants  were  bound 
to  sell  the  tickets  called  "workmen's  tick- 
ets" upon  their  cars  to  the  public  and  to 
receive  them  in  payment  of  fares  at  the 
hours    mentioned    in    the    by-law,    not    from 


workingmen  only,  but  from  the  public  gen- 
erally; and  that  the  provision  of  the  by-law 
in  that  behalf  was  not  ultra  vires  of  the  plain- 
tiffs. 2.  The  aforementioned  contract  ,was 
modified,  in  accordance  with  a  subsequent 
by-law  of  the  plaintiffs,  by  requiring  the  de- 
fendants, in  addition  to  the  other  limited 
tickets,  to  "give  to  any  child  between  5  and 
14  years  of  age,  when  going  to  school,  a  ticket 
to  go  and  return  on  the  date  of  issue,  for  five 
cents :" — Held,  that  there  was  nothing  in  this 
amendment  to  prevent  children,  when  going 
to  school,  from  paying  their  fares  by  usin«: 
workmen's  tickets,  within  the  prescribed 
hours.  3.  That  the  plaintiffs  could  maintain 
an  action  for  a  mandamus  or  mandatory 
injunction  to  compel  the  defendants  to  con- 
tinue to  sell  workmen's  tickets^  without  add- 
ing the  Attorney-General  as  a  party  represent- 
ing the  public.  4.  The  defendants,  having 
refused  to  sell  certain  classes  of  tickets  upon 
their  cars,  or  to  accept  them  from  persons 
from  whom  they  were  bound  to  accept  them 
in  payment  of  fai*es,  were  restrained  from 
running  cars  upon  which  these  tickets  were 
not  kept  for  sale,  and  this  restraint  was 
coupled  with  a  declaration  that  they  were 
bound  to  sell  them  on  their  cars  to  all  per- 
sons desiring  to  buy  them,  and  to  receive 
them  from  all  persons  in  payment  of  fares 
during  the  hours  mentioned  in  the  by-law. 
City  of  Kingston  v.  Kingston,  etc..  Electric 
R.  W.  Co.,  28  O.  R.  399,  25  A.  R,  462,  dis- 
tinguished. City  of  Hamilton  v.  Hamilton 
Street  R,  W,  Co.,  25  Occ.  N.  15,  8  O.  L.  R. 
642,  4  O.  W.  R.  311,  411,  10  O.  U  R.  504,  6 
O.  W.  R.  207. 

Constniotion  of  Oontraot — Operation  of 
Railway — Right  of  Municipality  to  Direct — 
Service — New  Lines — Ext-ension  of  Municipal 
Boundaries — City  Engineer — Specific  Perform- 
ance— Special  Case,] — Under  the  agreement 
between  the  corporation  of  the  city  of 
Toronto  and  the  Toronto  Railway  Company, 
which  is  set  out  in  53  V.  c.  99  (O.),  tht- 
right  to  determine  what  new  lines  shall  be 
established  and  laid  down,  is  vested  in  the 
city,  and  applies  as  well  te  the  streets  within 
the  city,  as  it  existed  at  the  time  of  the 
making  of  the  agreement,  as  to  the  streets  in 
the  territory  from  time  to  time  brought  with- 
in it,  and  for  the  company's  failure  to  estab- 
lish and  lay  down  such  new  lines,  the  city  is 
not  limited*  merely  to  the  right  provided  for 
in  the  agreement  of  granting  such  privilege 
to  others.  The  right,  under  such  agreement, 
to  settle  the  time  tables,  and  to  fix  the  routes 
of  the  cars,  to  determine  when  open  cars 
should  be  taken  off  in  the  autumn  or  r.esumed 
in  the  spring,  and  as  to  when  and  how  cars 
should  be  heated,  is  for  the  city  engineer,  sub- 
ject to  the  approval  of  the  city  council ;  but 
the  city  have  no  power  to  compel  the  company 
to  continue  to  run,  after  mid-night,  any  car 
which,  having  started  before  midnight,  cannot 
in  due  course  finish  its  route  by  that  time. 
On  a  special  case  stated  in  an  action  only 
such  questions  will  be  answered  as  must 
necessarily  arise  in  the  action.  The  Court, 
therefore,  in  view  of  ()3  V.  c.  102,  ss.  1  and  5 
(O.),  being  made  applicable  to  the  city,  de- 
clined to  answer  a  question  raised  in  a  special 
case  as  to  the  right  of  the  city  to  have  speci- 
fically performed  those  provisions  of  the  agree- 
ment found  in  its  favour;  and  an  expression 
of  opinion  previously  given  against  granting 
such  specific  performance,  following  Kingston 
V.  Kingston  Electric  R.  W.  Co.,  25  A.  R. 
462,    was    withdrawn.     City    of    Toronto    v. 
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Toronto  R.  W.  Co.^  25  Occ.  N.  72,  9  O.  li.  R. 
333,  4  O.  W.  R.  330,  446.  6  O.  W.  R.  677.  10 
O.  L.  R.  657. 

Contraet  wltk  Coxporation  —  Con- 
struction of  Contract — /Snow  wfid  Ice,} — The 
city  council  of  Montreal  being  bound  as  the 
road  authority  to  remove  the  ice  and  snow  on 
the  street  from  curb  to  curb,  including  the 
snow  thrown  or  falling  thereon  from  the 
roofs  of  houses  and  removed  thereto  from  the 
sidewalks :  —  Held,  that  the  respondent  street 
railway  company,  having  contracted  with  the 
city  to  keep  their  track  free  from  snow  and 
ice,  did  not,  having  regard  to  the  surrounding 
circumstances,  and  in  the  absence  of  words 
expressly  forbidding  it,  commit  a  nuisance 
by  sweeping  their  snow  into  the  street.  Og- 
ston  V.  Aberdeen  District  Tramways  Co., 
[1897]  A.  C.  Ill,  distinguished :— Held,  also, 
that  the  city  having  granted  to  the  company 
uli  rights  and  privileges  necessary  for  the 
proper  and  efficient  use  of  electric  power  to 
operate  cars  in  the  streets  in  the  manner  suc- 
cessfully in  use  elsewhere,  the  latter  could  not 
be  prevented  from  using  the  electric  sweepers. 
Judgment  in  Q.  R.  11  K.  B.  458  affirmed. 
dtp  of  Montreal  v.  Montreal  Street  R.  W. 
Co.,  [1903]  A.  C.  482, 

Contraet  wltlt  Mnniolpality — Specific 
Performance — Damages — Impossibility — Rail- 
way  Committee  of  Privy  Council — Bond — Sub- 
stituted Agreement.] — Specific  performance  of 
an  agreement  by  a  street  railway  company 
with  a  municipal  corporation  to  construct, 
equip,  and  operate  a  line  of  rails  along  cer- 
tain streets  in  the  municipality,  cannot  be 
enforced,  nor  can  damages  be  awarded  for 
non-performance  of  the  contract,  if  the  con- 
struction of  the  street  railway  has  been  ren- 
dered impossible,  through  the  action  of  the 
Railway  CJommittee  of  the  Privy  Council  in 
refusing  to  sanction  a  crossing,  or  by  reason 
of  the  occupation  of  the  street  by  another 
railway  company,  whether  with  or  without 
lawful  authority,  the  duty  of  the  municipality 
in  the  case  of  unlawful  occupation  being  to 
restore  the  street  to  a  condition  to  permit  of 
the  construction.  When  the  obligor  in  a  bond 
agrees,  if  required  by  the  obligee,  to  i>erform 
certain  work,  and  subsequently,  by  agreement 
between  the  successors  in  law  of  the  obligor 
and  the  obligee,  an  absolute  obligation  to  do 
the  work  is  substituted,  the  eflfect  of  the  later 
agreement  is,  to  discharge  the  obligation 
created  by  the  bond.  City  of  Ottawa  v. 
Ottawa  Electric  Street  R.  W.  Co.,  21  Occ. 
N.  289,  1  O.  L.  R.  377.  1  O.  W.  R.  830,  2  O. 
W.  R.  719. 

Eatabllshment  of  Hew  Idnes  —  Terri- 
tory added  to  municipality — By-law — Notice 
—  Electric  Railways  Act  —  Application  of  — 
Proclamation — Statutes — Specific  performance 
— Si)ecial  order — Mandamus — City  engineer 
— Judicial  powers — Notice— Optioia  to  grant 
powPFs  to  other  persons — Places  for  stopping 
cars — "  Service  "  —  Determination  —  Recom- 
mendation— Approval  by  council — Resolution 
instead  of  by-law.  City  of  Toronto  v.  Toronto 
11.  ^V.  Co.,  6  O.  W.  R.  871,  11  O.  L.  R.  103. 

Extension  of  Lines — Municipal  By-laws 
— Changes  in  Lines  —  Validity  —  Mandatory 
Order — Injunction — Estop^yel  —  Resolution.] 
— The  city  of  liondon  council  passed  certain 
resolutions  authorizing:  the  extension  of  the 
lines   and   changing   the   routes  of  the  plain- 


tiffs* railways.  The  plaintifEs  relied  upon  a 
by-law  being  passed  later  to  affirm  the  reao- 
lution  and  went  on  with  certain  work  and  in- 
curred expense.  The  by-law  No.  2U83  was 
afterwards  passed,  read  a  first,  second  and 
third  time  at  one  meeting  of  the  council 
signed  by  the  clerk,  sealed  with  the  manidpcu 
seal,  but  the  mayor  refused  to  sign  it.  An 
action  was  brought  to  compel  the  nuiyor  to 
sign  the  by-law  and  to  compel  the  defendants 
to  accept  the  agreement:  —  Held,  that  the 
company  took  the  risk  of  the  by-laws  being 
carried,  and  that  they  were  not  misled;  and 
it  was  incomplete  and  invalid  without  the 
mayor's  signature: — Held,  also,  that  two  by- 
laws as  to  the  routes  and  speed  of  the  plain- 
tiffs' cars  were,  under  the  circumstances 
valid  as  being  within  the  defendants'  powtf* 
and  authority  under  59  V.  c.  105  (O.),  which 
validated  a  by-law  of  the  defendants  and  an 
agreement  between  plaintiffs  and  defendants 
under  which  the  plaintiffs  built  and  operated 
their  railway.  By  the  original  by-law,  un- 
der which  the  road  was  authorized  to  be  baUt 
and  operated,  as  set  out  in  the  judgment  of 
McMahon,  J.,  2  O.  W.  R.  44,  the  defendants 
were  bound  to  establish  Hew  lines,  as  might 
be  directed  by  by-laws  of  defendants,  in  the 
proportion  of  one  mile  of  track  to  every  2,000 
inhabitants  of  the  city  then  existing  or  there- 
after extended,  the  population  to  be  ascer- 
tained as  mentioned  in  the  by-law,  and  that  in 
the  event  of  any  local  municipality  being 
annexed,  the  railways  of  the  company  within 
the  annexed  municipality,  and  the  company, 
in  relation  thereto,  shoula  have  all  the  rights 
and  be  subject  to  the  terms  of  the  by-law. 
A  local  municipality,  London  West,  was  an- 
nexed to  the  defendants'  municipality  in 
1898,  and  at  the  time  of  annexation  had  a 
street  railway  trackage  of  5,900  feet.  The 
population  of  the  city  in  1901  was  39,188» 
being  an  increase  of  4,183,  and  the  propor- 
tion of  additional  trackage  to  populatipn  was 
11,043  feet.  By  a  subsequent  by-law  defen- 
dants were  directed  to  construct  7,380  feet  of 
additional  track:  —  Held,  Maclennan,  J.A., 
dissenting,  that  under  the  original  by-law 
when  the  population  was  raised  by  the 
absorption  of  the  municipality  of  West  Lon- 
don, the  track  mileage  in  that  municipality 
could  not  be  treated  for  the  purposes  of  by- 
law 916  as  extension  quoad  the  increased 
population.  It  was  the  increase  of  the  popu- 
lation of  the  city,  no  matter  how  its  borders 
were  extended,  which  gave  the  council  the 
right  under  the  prescribed  conditions  to  re- 
quire the  extension  of  the  existing  track 
mileage,  whatever  that  might  be.  LondtM 
Street  R.  W.  Co,  v.  City  of  London,  3  O.  W. 
R.  123.  9  O.  L.  R.  439. 

Chradins  Street  —  Liability  for  Lom  of 
Support.]  —  A  street  railway  company  in 
grading  a  street  in  Vancouver,  in  accordance 
with  an  agreement  entered  into  with  the  cor- 
Ix)ration,  pursuant  to  the  Vancouver  Incor- 
poration Act  apd  amendment  of  1^)5,  are  not 
liable  for  damages  for  loss  of  support  caused 
to  lands  adjoining  the  street.  Macdonell  v. 
British  Columbia  Electric  R.  W,  Co.,  9  B. 
C.  R.  542. 

TniuTj   to   Child   Crossijiic   Tmek   — 

Negligence — Failure  of  motorman  to  look — 
Contributory  negligence.  Mitchell  v.  Toromto 
R.  W.  Co.,  5  O.  W.  R.  128. 

Injnry  to  Passesiper  —  Contrihmtorif 
yegligence — OniM.]  —  The  plaintiff  alighted 
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from  a  car  o£  the  defendants  in  which  be 
was  a  passenger,  and  attempted  to  cross  the 
street,-  when  he  was,  while  the  car  from 
which  he  had  alighted  was  standing  still, 
struck  by  another  car  going  in  the  opposite 
direction,  and  injured.  A  rule  of  the  defen- 
dants required  that  a  motorman  when  pass- 
ing another  car  should  slacken  speed  and  ring 
his  gong  continuously  until  car  passed:  — 
Held,  upon  the  evidence,  that  the  gong  was 
not  rung  when  the  east-bound  car  was  ap- 
proaching and  passing  the  standing  car;  that 
the  car  was  running  past  the  standing  car  at  a 
rate  of  speed  which  was,  under  the  circum- 
stances, excessive  and  dangerous  to  the  passen- 
gers alighting  from  the  other  car;  and  negli- 
gence was  thus  established.  The  onus  of 
proving  contributory  negligence  on  the  part 
of  the  plaintiff  rested  on  the  defendants  in 
the  first  instance,  and,  in  the  absence  of  evi- 
dence tending  to  that  conclusion,  the  plaintiff 
was  not  bound  to  prove  the  negative  in  order 
to  entitled  him  to  a  verdict:  Wakelin  v.  Lon- 
don and  South- Western  R.  W.  Co.,  12  App. 
Cas.  41.  To  prove  contributory  negligence  it 
is  necessary  for  the  defendant  to  shew  'that 
the  plaintiff  could,  by  the  exercise  of  such  care 
and  skill  as  he  was  bound  to  exercise,  have 
avoided  the  consequence  of  the  defendant's 
negligence :  Dublin  and  Wicklow  R.  W.  Ck>.  v. 
Slattery,  3  App.  Cas.  1207.  Upon  the  whole 
circunistances  as  detailed  in  the  evidence, 
there  was  no  proof  of  contributory  negligence 
on  the  part  of  the  plaintiff  to  disentitle  him 
to  recover.  There  was  not  a  want, of  due 
care  on  the  plaintiff's  part  as  a  proximate 
cause  of  the  injury,  which  could  alone  consti- 
tute negligence  sumcient  to  deprive  hijn  of 
his  remedy  against  the  defendants  for  their 
negligence.  Bell  v.  WinrUpeg  Electric  Street 
R.  W,  Co.,  24  Occ.  N.  155. 

lajiury  to  Passenger  —  Damages  —  Re- 
lease of  claim — Validity  of — Mental  incapacity 
of  plaintiff  —  E^nowledge  of  defendants  —  Ab- 
sence of  fraud — Failure  to  notify  plaintiff's 
solicitor — Costs.  Begg  v.  Tor<mto  R,  W,  Co., 
3  O.  W.  R.  517. 

Injiury  to  Passeaipor — Dangerous  Con- 
dition of  Steps  of  Car — CUinatic  Conditions — 
Necessity  for  Care.] — The  steps  of  an  electric 
car,  owned  and  operated  by  the  defendants, 
were  in  a  slippery  condition  in  consequence 
of  exposure,  while  in  use,  to  snow  followed 
by  rain,  sleet,  and  cold.  The  evidence  shewed 
that  the  car  had  been  thoroughly'  cleaned 
in  the  morning,  before  being  sent  out,  and 
that  it  would  not  have  been  practicable  to 
operate  it  in  such  weather  as  that  which 
prevailed  at  the  time  and  to  send  it  back 
constantly  to  the  barn  to  have  the  snow  and 
ice  removed :— 'Held,  that  jMussengers  board- 
ing and  leaving  the  car  at  such  a  time  were 
bound  to  exercise  more  than  ordinary  caution, 
and  that  it  would  not  be  reasonable  to  hold 
the  defendants  accountable  for  injuries  sus- 
tained by  the  plaintiff,  a  passenger  on  one  of 
their  cars,  who,  in  getting  off  the  car,  slipped 
and  fell.  McCormack  v.  Sydney  and  Olac^ 
Bay  R.  W.  Co.,  37  N.  S.  Reps.  254. 

Injiiry  to  Passenger — ^Findings  of  jury 
—  Proximate  cause  —  Nonsuit  —  New  trial. 
ColHns  V.  London  Street  R.  W.  Co.,  3  O.  W. 
R.  212,  553. 

Injury  to  Passensor — Negligence — Con- 
tributory Negligence  —  Passenger  Alighting 


from  Car  run  oven  Jty  Another.] — ^The  plain- 
tiff, a  passenger  on  a  crowded  car  of  tiie  de- 
fendants going  westwards,  being  near  th^ 
front  of  the  car  when  it  stopped  at  the  street 
where  he  wished  to  alight,  made  his  way  past 
a  number  of  persons  in  the  passage  and  in 
the  front  vestibule  to  the  steps  at  that  end, 
on  which  another  man  was  standing,  and 
stepped  off  the  car  in  the  direction  of  the 
parallel  track  of  the  railway.  Almost  in- 
stantaneously upon  alighting,  he  was  struck 
by  another  car  of  the  defendants  (of  whose 
approach  he  was  not  aware)  proceeding  east^ 
wards  on  the  other  track,  knocked  down,  and 
very  seriously  injured.  The  distance  between 
the  sides  of  two  cars,  when  passing  one  an- 
other on  the  two  tracks,  was  44  inches,  and 
the  height  of  the  lowest  step  of  the  car  from 
the  ground  was  15^  inches.  It  was  the  cus- 
tom of  the  company  to  permit  iMUBsengeis  to 
alight  at  the  front  entrance,  and  they  had  no 
rule  against  it.  It  was,  however,  a  rule  of 
the  cdmpany  that  motormen,  when  approach- 
ing another  car,  should  slacken  speed  and 
ring  the  gong  continuously  until  the  car  had 
been  passed,  which,  however,  was  not  done  in 
this  case: — ^Held,  that  the  motorman  on  the 
car  by  which  the  plaintiff  was  struck  was 
guilty  of  negligence,  rendering  the  defendants 
liable  in  damages  for  the  injury  done  to 
plaintiff,  and*  that  the  plaintiff  had  not  been 
guilty  of  contributory  negligence.  There  is 
no  binding  authority  for  the  proposition  that 
from  the  moment  a  passenger's  foot  touches 
the  ground,  a  street  railway  company's  lia- 
bility for  injuries  to  him  by  their  Other 
cars  ceases.  Bell  v.  Winnipeg  Electric  Street 
R.  W.  Co.,  15  Man.  L.  R.  338,  1  W.  L.  R. 
405. 

lajiury  to  Passeiic^' — New  trial — Ques- 
tions for  jury.    Stitt  v.  Toum  of  Port  Arthur, 

3  O.  W.  R.  126. 

lajiury  to  Passoasor  —  Scope  of  con- 
ductor's authority — Attempt  to  pull  ^rson 
on  moving  car.  Dawdy  v.  Bamilton,  Orimsby, 
and  Beamsville  Electric  R.  W.  Co.,  1  O.  W. 
R.  364,  781. 

lajiiry  to  Pedostriaa — Negligence — Bw- 
cessive  Speed — Means  of  Escape — Burden  of 
Proof.] — ^The  plaintiff,  proceeding  along  the 
track  of  the  defendants,  on  a  public  street  in 
the  city  of  Sydney,  was  overtaken,  struck, 
and  severely  injured  by  an  electric  car,  driven 
at  an  excessive  and  dangerous  rate  of  speed. 
At  the  time  of  the  accident  the  plaintiff  was 
prevented  from  escaping  by  a  car  of  another 
line,  which  was  obstructing  the  crossing  in 
front  of  him,  and  by  banks  of  snow,  which 
had  been  thrown  up  by  the  defendants'  plough 
at  the  side  of  the  track  upon  which  he  was 
standing: — Held,  that  the  burden  of  shewing 
that  the  plaintiff  had  means  of  escape,  was 
upon  the  defendants;  and  that  the  plaintiff 
having  the  right  to  be  where  he  was,  and  the 
whole  event,  from  the  moment  he  discovered 
his  danger  to  the  time  he  was  struck,  having 
happen^  in  the  course  of  a  few  seconds,  he 
was  not  to  be  held  to  the  obligation  of  select- 
ing the  best  possible  means  of  escape. 
Ricketts  v.  Sydney  and  OJace  Bay  R.  W.  Co., 
.37  N.  S.  Reps.  270. 

Injnry  to  Person — Collision  with  vehicle 
— Contributory  negligence — Proximate  cause 
— Jury.    Cohen  v.  Hamilton  Street  R.  W.  Co., 

4  O.  W.  U.  10. 
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Injury  tp  Person  —  Nej5lig4»nce  —  Car 
mnning  backwards.  Balfour  v.  Toronto  H. 
W.  Co.,  2  O.  W.  R.  071.  5  O.  L.  K.  735. 

Injnry  to  Poraon  —  Non-reimir  of  hisb- 
way — Actionable  breach  of  duty — Statute — 
Agreement  with  municipalities.  tStuart  \. 
MetropoliUm  R.  W.  Co.,  ((  O.  W.  H.  255. 

Injnry  to  Person  Bioyolinc  on  Hi^lt- 

nmy— Crossing  behind  crar — Approach  of  car 
from  opposite  direction  —  Failure  to  sound 
gong — Negligence — (Contributory  negligence  — 
Nonsuit — New  trial.  Preston  v.  Toronto  R- 
W.  Vo,,  6  O.  W.  R.  78G,  11  O.  I..  R.  56. 

Injnry  to  Poraon  CroMinc  Traek  — 

Collision  —  Negligence  —  Excessivi*  8ix»ed — 
Warning  —  General  verdict  —  Conflicting  evi- 
dence— ^lilxcessive  damages — New  trial.  Fur- 
long V.  Hamilton  Street  R,  W.  Co..  2  O.  W. 
R.  1007. 

Injnry  to  Person  Crossinn  Track  — 

Collision  —  Rate  of  Speed — Negllgenvv — Coh- 
tributorv  Negligence — Proximate  Cause — .4p- 
peal — yew  Point,]  —  The  plaintiflTs  waggon 
was  struck  and  plaintiff  injured  by  an  electric 
tram  car  of  the  defendants,  while  attempting 
to  cross  the  defendants'  track,  at  a  place 
known  as  Grand  Lake  Crossing,  near  which 
there  was  a  down  grade  for  a  distance  of 
about  3,000  feet,  and  then  an  up  grade  for 
1,000  feet,  terminating  at  a  siding  near  which 
the  crossing  was  situated.  On  the  down  grade 
it  was  usual  to  run  cars  at  a  speed  of  from 
20  to  25  miles  an  hour,  but  when  half  way 
down  the  power  was  shut  off  and  the  speed 
on  reaching  the  siding  was  10  miles  an  hour. 
When  the  plaintiff's  team  was  first  seen  it 
was  at  a  distance  of  from  35  to  40  feet  from 
the  crossing,  and  the  car  was  distant  from  50 
to  75  feet.  The  motorman  promptly  applied 
the  brakes  and  reversed  the  current,  but  was 
unable  to  avert  the  collision.  The  whistle 
had  been  blown  when  300  yards  distant  from 
the  crossing,  and  the  car  was  provided  with 
suitable  appliances  for  stopping  it  within  a 
reasonable  time.  The  rate  of  speed  at  which 
the  car  was  proceeding  was  reasonable  con- 
sidering the  time  and  place.  The  plaintiff 
heard  a  whistle  blown,  which  he  supi)osed  to 
be  that  of  a  Sydney  and  Louisburg  train,  but 
did  not  see  the  car  until  his  horse's  head  was 
distant  about  20  feet  from  the  crossing.  There 
was  also  evidence  to  shew  that  he  failed  to 
exercise  proper  care  in  approaching  the  cross- 
ing, as  the  reins  were  lying  loose,  and  one 
witness  called  for  the  plaintiff  testified  that, 
at  the  time,  the  horse  was  being  whipped  and 
was  galloping:  —  Held,  that  the  proximate 
cause  of  the  accident  was  negligence  on  the 
part  of  the  plaintiff.  A  i)oint  not  raised  by 
the  statement  of  claim,  or  at  the  trial,  where 
evidence  might  have  been  given  to  displace 
the  contention,  should  not  be  raised  on  appeal. 
Livingstone  v.  Sydney  and  Olace  Bay  R.  W. 
Co,,  37  N.  S.  Reps.  336. 

Injnry  to  Person  Or<»ssins  Track  — 

Contributory  negligence  —  Failure  to  look 
twice — Nonsuit.  OosneJl  v.  Toronto  R.  W. 
Co,,  4  O.  W.  R.  213. 

Injnry  to  Person  Crossing  Track  —  < 

Contributory  negligence — Nonsuit.  Gallinger 
v.  Toronto  /R.  W.  Co.,  4  O.  W.  R.  522. 

Injnry  to  Person  Crossing  Track  • — 

Negligence  —  Contributory  NegUgence  —  Non-  , 


suit.]  —  The  plaintiff,  in  returning  home  at 
two  o'clock  in  the  morning,  alighted  from  a 
west-bound  car  of  the  defendants  on  the  north 
track  of  a  street  in  a  city,  and  proceeded  to 
cross  the  north  and  south  tracks  on  the  street, 
in  front  of  an  approaching  east-bound  car  on 
the  sohth  track,  then  about  one  hundred  feet 
away.  He  was  struck  by  the  car  and  in- 
jured. There  was  evidence  that  it  was  going 
at  the  rate  of  8  to  10  miles  an  hour;  that 
there  was  a  bright  electric  light  near  by ;  that 
the  plaintiff,  if  careful,  could  have  seen  the 
approaching  car;  but  that  the  motorman  did 
not  apply  the  brakes  or  sound  the  gong  be- 
fore the  plaintiff  was  struck: — ^Held,  that  a 
nonsuit  was  properly  directed  in  an  action 
brought  against  the  defendants  for  negligence. 
Gallinger  v.  Toronto  R.  W.  Co,,  25  Occ  N. 
10,  8  O.  L.  R.  098,  4  O.  W.  R.  522. 

Injnry  to  Person  Crossing  Traek  — 

Negligence  —  Findings  of  jury  —  New  trial. 
Taylor  v.  Ottawa  Electric  Co.,  5  O.  W.  R. 
564. 

Injnry  to  Person  Crossing  Traek  — 

Negligence  —  Evidence  for  jury  —  Neglect  to 
give  warning.  Daldry  v.  Toronto  JR.  W.  Co.^ 
«  O.  W.  R.  (J2. 

Injnry  to  Person  DITalking  on  Traek 

— Negligence — Cause  of  injury — Contributoiy 
negligence — ^Findings  of  jury — ^Neglect  to  give 
warning — Neglect  to  look  for  car.  SmoU  v. 
Toronto  R,  W.  Co„  «  O.  W.  R.  97. 

Injnry    to    Vekiole    by    Collisic^a    •— 

Negligence — Use  of  Tracks — Nuisance-^Uing 
Snow  at  Sides  of  Trticks — Contributory  Jfegh- 
gence.] — A  car  of  the  defendants,  driven  at 
an  excessive  rate  of  speed,  ran  into  the  plain- 
tifl&s'  waggon,  which  was  proceeding  along  the 
track,  from  which  the  defendants  had  removed 
the  snow  accumulated  th^re  during  a  heav^ 
snow  storm,  and  deposited  it  on  the  highway 
in  such  a  way  as  to  make  it  impassable  for 
waggons,  which,  to  the  knowledge  of  the  de- 
fendants, were  forced,  in  consequence,  to  make 
use  of  the  defendants'  tracks.  The  driver  of 
the  waggon  made  repeated  efforts  to  attract 
the  attention  of  the  motorman,  but  failed 
though  there  was  sufficient  light  and  an  un- 
obstructed  view  for  400  yards: — Held,  in  an 
action  for  damages  for  negligence,  that  the 
plaintiff  was  entitled  to  recover;  that  the 
blocking  of  the  highway  by  the  defendants 
constituted  in  fact  as  well  as  in  law  a  nuis- 
ance, and,  the  common  law  having  been  in- 
fringed, there  was  no  burden  cast  upon  the 
plaintiff  to  shew  a  requirement  by  the  local 
authorities  to  level  the  snow  to  a  certain 
depth  over  a  certain  area,  and  that  such  re- 
quirement had  not  been  complied  with;  that 
if  contributory  negligence  was  relied  on,  the 
case  was  one  in  which  the  defendants  must 
not  only  prove  such  negligence,  but  also  that 
it  was  of  such  a  character  that  they  could  not 
by  the  exercise  of  ordinary  care  and  diligence 
have  averted  the  mischief  which  happened: 
and  that  the  restrictions  in  the  company's 
c^iarter  in  relation  to  the  levelling  of  snow 
placed  upon  the  highway,  amounted  to  a  con- 
dition. Bell  V.  Cape  Breton  Electric  Co.,  37 
N.   S.  Reps.  298. 

Layinc  I>onble  Traek  on  Street  —  In- 
jury to  abutting  land — ^Injunction — Permis- 
sion of  municipality — Resolution — ^By-law — 
A 1  tering    grade  —  Compensation — Obetmctinn 
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—  Nuisance  —  Special    injury.      Johnston    v. 
London  iStreet  H.  W.  Co,,  2  O.  W.  11.  1003. 


_  _  — Future  Property — Fixtures  — 
Rolling  Utock — Execution — Company,  \  —  An 
electric  street  railway  company,  incorporateo 
under  the  Ontario  Joint  Stock  Companies 
Letters  Patent  Act,  R.  S.  O.  1887  c.  157,  ana 
subject  to  the  provisions  of  the  Street  Rail- 
way Act,  R.  S.  O.  1887  c.  171,  gave  to  trus- 
tees for  holders  of  debentures  of  the  company 
a  mortgage  upon  the  real  estate  of  the  com- 
pany, together  with  all  buildings,  machinery, 
appliances,  works,  and  fixtures,  etc.,  and  also 
all  rolling  stock  and  all  otner  machinery, 
appliances,  works,  and  fixtures,  etc.,  to  be 
thereafter  used  in  connection  with  the  said 
works.  The  by-laws  of  the  directors  and 
shareholders  (who  were  the  same  persons^  and 
only  five  in  number)  authorizing  the  giving 
of  the  mortgage,  directed  it  to  be  given  upon 
all  the  real  estate,  plant,  franchises,  and  in- 
come of  the  company,  and  the  debentures 
stated  that,  they  were  secured  by  mortgage 
of  the  real  estate,  franchises,  rolling  stock, 
plant,  etc^  acquired  or  to  be  acquired : — Held, 
that  s.  38  of  R.  S.  O.  1887  c.  157  does  not 
restrict  the  power  of  mortgaging  to  the  exist- 
ing property  of  the  company,  and  that  a  com- 
pany is  invested  with  as  large  powers,  to 
mortgage  its  ordinary  after-acquired  property 
as  belong  to  a  natural  person ;  that  the  mort- 
gage in  terms  covered  future  property,  and, 
even  if  not  authorized  in  this  re8i)ect  upon  a 
strict  reading  of  the^  by-laws,  had  been 
acquiesced  in  and  ratified,  and  was  binding : — 
Held,  also,  that  the  rolling  stock,  poles,  wires, 
etc.,  formed  an  essential  part  of  the  corpus 
of  what  must  be  regarded  as  an  entire  ma- 
chine, and  were,  therefore,  fixtures  and  not 
seizable  under  execution  to  the  prejudice  of 
the  mortgagees.  Kirkpatriek  v.  CornuxUl 
Electric  Street  R,  W.  Co,,  Bank  of  Montreal 
V.  Kirkpatriek,  21  Occ.  N.  368,  2  O.  I..  R. 

iia 

Mvaieipal  By-law  —  Conviction — Oper- 
ating Car  without  Proper  Vestibules — Persons 
Operating  Car.] — Conviction  of  a  street  rail- 
way company  for  that  they  did  run  and  oper- 
ate a  street  car  which  was  not  provided  with 
proper  and  sufficient  vestibules  to  protect  the 
motormen  and  persons  in  charge  of  such  oar 
from  exposure  to  cold,  snow,  rain,  and  sleet, 
while  engaged  in  operating  such  car,  contrary 
to  the  by-law  of  the  municipality  passed  on 
the  24th  September,  1894,  numbered  3280,  and 
intituled  **  A  by-law  to  provide  for  the  con- 
struction of  vestibules  for  the  shelter  of 
motormen  and  others  ui>on  the  cars  of  electric 
railway  companies:''  —  Held,  on  motion  to 
quash,  that  the  conviction  was  valid  upon  its 
face,  being  in  the  terms  of  the  by-law,  and 
that  the  offence  was  sufficiently  stated ;  also 
that  the  by-law  was  warranted  by  the  sta- 
tute. Semble,  per  Armour^  C.J.O.,  that  the 
conductor,  unless  he  is  actmg  instead  of  the 
motorman,  is  not  a  person  engaged  in  oper- 
ating the  car;  but  that  point  would  only 
arise  upon  the  evidence,  which  the  Court 
would  not  look  at  where  the  conviction  was 
valid  on  its  face  and  the  magistrate  Bad  juris- 
diction. Regina  v.  Toronto  R.  W,  Co.,  21 
Occ.  N.  120. 

Mumleipal  Bjr-law — Highway — Removal 
of  Snow — Indemnity,] — ^By  the  provisions  of 
a  municipal  by-law,  to  which  a  street  railway 
comjmny  were  bound  to  conform,  the  com- 
pany were  obliged  to  remove  snow  from  their 


tracks  in  such  a  manner  as  not  to  obstruct 
or  render  unsafe  the  free  passage  of  sleighs 
or  other  vehicies  along  or  across  the  street. 
After  a  heavy  snow-fall  the  company  removed 
the  snow  from  their  tracks,  the  result  being 
that  there  was  a  bank  of  several  inches  at 
each  side  of  the  tracks  to  the  level  of  the 
snow-covered  portions  of  the  street : — Held, 
that  the  company  had  not  discharged  their 
obligation,  and  that  they  were  liable  to  in- 
demnify the  city  against  damages  recovered 
against  the  city  by  a  person  wl^o  had,  in 
consequence  jot  the  bank,  been  ui)set  while 
driving  along  the  street.  Mitchell  v.  City  of 
Hamilton,  21  Occ.  N.  372,  2  ().  I..  R.  58. 

Heslis^AOo  —  Collision  —  Contributory 
Negligence,] — The  plaintiff,  who  was  driving 
a  horse  and  waggon  very  slowly  along  a  street 
on  the  left  side  of  a  car  track,  turned  to  tl^e 
right  to  cross  the  track,  and  the  waggon  was 
struck  by  a  car  which  was  coming  behind,  at 
what  was  held  to  have  been  a  reasonable  rate 
of  speed.  The  plaintiff  said  that  one  hundred 
feet  from  the  point  at  which  he  had  tried  to 
cross  he  looked  back  and  that  no  car  was  to 
be  seen,  and  he  did  not  look  again  before 
trying  to  cross: — Held,  that  it  was  his  duty 
to  have  looked,  and  that  Jiis  not  having  done 
so  constituted  contributory  negligence  on  his 
part,  which  disentitled  him  to  recover  dam- 
ages. Danger  v.  London  Street  R.  W.  Co., 
30  O.  R.  ^3,  applied.  O'Hearn  v.  Town  of 
Port  Arthur,  22  Occ.  N.  255,  4  O.  L.  R.  200. 
1  O.  W.  R.  373. 

HesUseaee — Danger  to  PubUc  —  Avoid- 
ance of  —  Notice  of  Action.]  —  An  electric 
tramway  company  ought  to  avoid  everything 
which,  without  being  absolutely  necessary  for 
its  service,  constitutes  a  danger  to  the  public, 
and  if  the  company  does  not  do  so  it  is  guilty 
of  actionable  negligence.  2.  The  fact  that  a 
cause  of  danger  can  be  suppressed  only  by 
means  of  an  increase  of  labour  or  expense,  is 
not  an  excuse  for  allowing  it  to  subsist.  3. 
A  provision  of  the  charter  of  the  Montreal 
Street  Railway  Company  which  obliges  those 
who  wish  to  sue  it  for  damages  to  give  a 
thirty  days'  notice,  does  not  make  of  such 
notice  a  condition  of  the  right  of  action 
against  the  company ;  it  is  but  one  of  those 
prejudicial  obligations  the  non-observance  of 
which  must  be  invoked  by  a  dilatory  excep- 
tion. Mattice  v.  Montreal  i^treet  R.  W,  Co., 
Q.  R.  20  S.  C.  222. 

NegllKeaoe — Evidence  —  Misdirection  — 
Foreign  Commission — New  Trial.] — The  Su- 
preme Court  of  New  Brunswick,  'in  banc, 
granted  a  new  trial  for  misdirection,  but  this 
decision  was  reversed  by  the  Supreme  Court 
of  Canada.  Hesse  v.  «S**.  John  R,  W,  Co,, 
35  N.  B.  Reps.  1,  20  Occ.  N.  113,  30  S.  C. 
R.  218. 

He^lisenoe  —  Injury  tQ  Passenger  —  Car 
Running  Backwards  —  Jury  —  Answers  to 
Questions,] — The  plaintiff  was  injured  by  a 
waggon  in  which  he  was  being  driven  being 
struck  by  an  electric  car  of  the  defendants 
which  was  runing  backward  in  a  southerly 
direction  on  the  easterly  track  in  a  street, 
which  track,  according  to  the  usual  custom  of 
the  defendants,  should  have  been  used  only  by 
cars  running  in  a  northerly  direction.  The 
motorman  was  at  the  northerly  end  of  the 
car,  and  no  special  precautions  were  being 
observed.    The  jury  were  asked,  by  the  Judge 
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presiding  at  the  trial,  to  say,  in  the  event 
of  their  returning  a  verdict  for  the  plaintiff, 
what  negligence  they  pointed  to.  The  jury 
found  that  the  defendants  were  responsible 
for  the  accident,  for  the  reasons  that  the  car 
was  on  the  wrong  track  and  the  motorman  at 
the  rear  end,  and  judgment  was  entered  in 
the  plaintiff's  favour  for  the  damages 
assessed: — Held,  that  this  was  a  general  ver- 
dict, which'  there  was  evidence  to  support, 
in  the  plaintiff's  favour,  with  a  statement  of 
reasons  which  might  be  disregarded,  and  was 
not  merely  a  specific  finding  in  answer  to  a 
question.  Per  Armour,  G.J.O. :  Questions  to 
the  jury  must  be  in  writing.  Per  Osier,  J. 
A. :  While  it  is  more  convenient  that  questions 
to  the  jury  should  be  in  writing,  the  Judge 
is  not  bound  to  adopt  that  course.  Balfour 
V.  Toronto  R.  W,  Co.,  23  Ooc.  N.  241,  5  O.  L. 
R.  735,  2  O.  W.  H.  671. 

Hesligenee  —  Injury  to  Passenper — Cotv- 
ductor  Attempting  to  Pull  Passenger  on 
Moving  Car — Hcope  of  Authority — Question 
for  Jury — ^cto  Trial,^ — The  plaintiff  came 
to  a  platform  station  of  the  defendants  and 
signalled  an  approaching  car  to  stop.  The 
car  slowed  down,  but  did  not  stop,  and,  as  it 
was  passing,  the  conductor  seized  the  plain- 
tiff's hand,  and.  while  attempting  to  help  her 
on  board,  signalled  the  car  to  go  on  again, 
which  it  did,  and  she  was  injured.  The  jury 
found  that  the  plaintiff  was  injured  by  the 
conductor  seizing  her  hand  and  trying  to  pull 
her  on  the  car.  and  that  he  acted  negligently : 
— Held,  that  it  was  the  duty  of  the  conductor 
to  assist  people  in  getting  on  and  off  the  car, 
and  that  it. might  be  within  the  line  of  his 
duty  to  assist  those  apparently  about  to  get 
on  a  car  while  it  is  slowing  up;  that  the 
question  as  to  the  scope  of  the  conductor's 
authority  is  one  of  evidence;  that  there  was 
evidence  to  go  to  the  jury,  and  the  effect  of 
it  was  for  them  to  consider;  and  that  it 
should  have  been  left  to  them  to  pass  upon 
th^  circumstances  of  the  case  as  to  the  sqppe 
of  the  conductor's  authority.  Dowdy  v. 
Hamilton^  Grimsby,  and  BeamsviUe  R,  W. 
Co.,  23  Occ.  N.  44,  5  O.  L.  R.  92,  1  O.  W. 
R.  364,  781,  2  O.  W.  R.  780. 

Hegliecinoe— /n/ur^  to  Person  —  Failure 
to  Give  Warning J\ — ^The  plaintiff,  travelling 
by  electric  railway  along  a  country  road  on 
a  dark  night,  got  off  at  a  regular  stopping 
place.  He  then  turned  back  along  the  road, 
and,  after  walking  for  some  distance,  the  car 
by  which  he  had  travelled,  backing  up, 
struck  and  injured  him.  There  was  a  light 
at  both  ends  of  the  car,  but  the  current  was 
very  weak  at  the  time,  and  the  light  given 
very  slight,  and  the  motorman  came  within 
four  or  five  feet  of  the  plaintiff  before  seeing 
him.  The  car  was  going  along  at  the  rate  of 
only  three  or  four  miles  an  hour.  The  motor- 
man  did  not  sound  the  gong  nor  give  any 
other  warning  of  his  approach: — Held,  that 
the  case  could  not  properly  have  been  with- 
drawn from  the  jury;  that  the  accident  was 
fairly  and  properly  attributable  to  the  de- 
fendants' negligence;  and  that  there  bad  been 
no  misdirection,  but  that  the  sum  awarded 
by  the  jury  as  damages,  $1,800,  was  largely 
in  excess  of  what  had  been  given  in  cases 
of  much  more  serious  injury,  although  it  can- 
not be  said  that  there  is  a  standard  of  dam- 
ages in  such  cases.  New  trial  directed  unless 
the  plaintiff  would  consent  to  the  reduction  of 
his  verdict  to  $900.    Ford  v.  Metropolitan  R, 


W.  Co.,  22  Occ.  N.  227,  4  O.  L.  B.  29,  1  O. 
W.  R.  387. 

Operatiom  —  Municipal  Francki$e — C<m^ 
struction  of  Contract  —  Suburban  Lines  — 
Percentages  upon  Earnings  Outside  City 
Limits,] — The  corporation  of  the  city  of  Mon- 
treal called  for  tenders  for  establishing  and 
operating  an  electric  passenger  railway  with- 
in its  limits  in  accordance  with  specifications, 
and  subsequently  entered  into  a  contract  with 
a  company  then  operating  a  system  <^  horse 
tramways  in  the  city,  which  extended  into 
adjoining  municipalities.  The  contract,  dated 
the  8th  March,  1893,  granted  the  franchise 
to  the  conipany  for  theperiod  of  30  years 
from  the  1st  August,  1892.  ,  A  clause  in  the 
contract  provided  that  the  company  should 
pay  to  the  city,  annually  during  the  term 
of  the  franchise,  "from  the  1st  September, 
1892,  upon  the  total  amount  of  its  gross  earn- 
ings arising  from  the  whole  operation  of  its 
said  railway,  either  with  cars  propelled  by 
electricity  or  with  cars  drawn  by  horses," 
certain  percentages  specified  according  to  the 
gross  amounts  of  such  earnings  from  year 
to  year.  Upon  the  first  annual  settlemeDt, 
on  the  1st  September,  1893,  the  company  paid 
the  percentages  without  any  distinction  being 
made  between  their  earnings  arising  beyond 
the  city  limits  and  those  arising  within  the 
city,  but  subsequently  they  refused  to  pay 
the  percentages  except  upon  the  estimated 
amount  of  the  gross  earnings  arising  witliin 
the  limits  of  the  city.  In  an  action  by  tlie 
city  to  recover  percentages  upon  tlie  groos 
earnings  of  the  lines  of  tramways  both  in- 
side and  outside  of  the  city  limits: — Held, 
reversing  the  judgment  below,  Taschereau, 
C.J.C.,  and  Killam,  J.,  dissenting,  that  the 
city  corporation  were  entitled  to  the  specified 
percentages  upon  the  gross  earnings  of  the 
company  arising  from  the  operation  of  the 
tramway  both  within  and  without  the  city 
limits.  City  of  Montreal  v.  Montreal  Btreer 
R.  W.  Co.,  24  Occ  N.  165,  34  S.  C.  R.  459. 

Operation  —  Right  of  municipality  to 
direct  —  Service  —  New  lines — Extension  of 
municipal  boundaries  —  Time  tables  and 
routes  —  City  engineer  —  Details  as  to  cars 
— Specific  performance  —  Private  statute — 
Special  case  —  J^ypothetical  question  —  Re- 
fusal to  answer  —  Costs.  City  of  Toronto 
V.  Toronto  R.  W,  Co.,  4  O.  W.  R.  330,  446. 

Operation  of  Cars  —  Sunday  cars  — 
Injunction.  Township  of  Bamia  ▼.  Bomia 
Street  R.  W.  Co,,  6  O.  W.  R.  367. 


vTOk&nt  of  Proportiom  of  ^GroM 
Reeeipts''  —  Intra  Vires,] — A  covenant 
by  the  defendants  to  pay  to  the  plaintiffs 
a  certain  proportion  of  the  defendants*  gross 
receipts  was  held  to  be  not  beyond  the  powers 
of  the  plaintiffs,  a  city  corporation,  and  the 
defendants,  a  street  railway  company.  Upon 
the  proper  construction  of  the  covenant,  the 
term  "gross  receipts'*  was  held  to  include 
fares   paid   by   passengers   without    the   cor^ 

I  porate    territorial    limits    of    the     plaintiffs. 

I  where  the  passengers  began  their  journey  up- 

'  on  the  defendants'  railway  beyond  such  limits; 

,  and  also  to  include  traffic  receipts  not  yet 
earned,  such  as  receipts  from  the  sale  of 
Dasdengers'  tickets  still  outstanding.  City  of 
Hamilton  v.  Hamilton  Street  R,  W,  Co,,  24 

!  Occ.  N.  372.  8  O.  L.  R.  465,  4  O.  W.  R.  47. 

i  affirmed.     6  O.  W.  R.  206,  10  O.  L.  R.  575. 
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Penalty — ^Breach    of    statutory    duty  —  . 

Fenoer  at  "front"  of  car— Oar  moving  re-  , 

veraely.  Vitv  of  Toronto  v.  Toronto  H,  w, 
Co,,  ti  O.  W.  R.  574,  10  O.  L.  R.  730. 

Sale  of  IXTorluiien'*  Iiimited  Tiokets 

— Specific  performance  —  Mandatory  injunc- 
tion —  Interim  order  —  Convenience.  t%ty 
of  Hamuton  v.  Hamilton  street  R.  W.  Co., 
4  O.  W.  R.  207. 

Sale  of  Workmen's  I^intltcd  Tickets 

— School  children's  tickets — Specific  perfor- 
mance— ^Mandatory  injunction  —  Parties  — 
Attorney-General.  City  of  Hamilton  v. 
HamUicn  /Street  R.  W.  Co.,  4  O.  W.  R.  311, 
411. 

Sunday  Cars  —  Breach  —  Forfeiture — 
Injunction  —  Damages  —  Liability  of  plain- 
tiffs for  costs.  Township  of  ifamia  v.  Samta 
Street  R.  W,  Co.,  6  O.  W.  R.  478. 


STYLE  OF  CAUSE. 

See  Wbtt  of  Summons. 


SUBPOENA. 

Absenoe  of  Signature  of  Protkono- 
tarj  —  Ifullity.] — An  original  subpoana  not 
signed  by  the  prothonotary  or  his  deputy  is 
absolutely  void.  Tapley  v.  Irving,  4  Q.  P. 
R.  310. 

See  DiscoVEBY — ^Witnesses. 


SUBEOOATION. 

Essentials  of  —  Creditor  —  Volunteer.] 
— ^The  doctrine  of  subrogation  is  part  of  the 
law  of  the  province  of  Nova  Scotia.^    2.  Sub- 
rogatio*.'  arises  either  upon  convention  or  by 
law,    but    in    the   province   of    Nova    Scotia 
the  creditor   must   be  a   party   to   the   con- 
vention.    It  is  not  sufficient  that  it  be  with 
the   debtor   only.    3.    Subrogation   by   opera- 
tion of  law   is  recognized  not  only  by   the 
civil  law,  but  it  has  been  adopted  and  followed 
by  courts  administering  the  law  of  England. 
4.  It  is  an   incident  of  the  doctrine  of  sub- 
roiration     that     an     obligation     extinguished 
by  a    payment    made    by   a   third    party   is 
treated  as  still  subsisting  for  his  benefit.    6. 
Where  one  is  entitled  to  be  subrogated  to  the 
rights  of  a  judgment  creditor,  he  is  to  be 
subrogated   to  all   and   not  to  part  only  of 
the  latter's  rights  in  such  judgment.     Semble, 
that  a  mere  stranger  or  volunteer,  who  pays 
the  debt  of  another,  without  an  assignment 
or  agreement  for  subrogation,  without  being 
under  any  legal  obligation  to  make  the  pay- 
ment, and  without  being  compelled  to  do  so 
for  the  preservation  of   any   rights  or  pro- 
perty of  his  own,  cannot  invoke  the  benefit 
of   the  doctrine   of   subrogation.     Regina  v. 
O'Bryan,  21  Qcc.  N.  278,  7  Ex.  C.  R.  19. 

Hypotkee  —  Payment  —  Tiers-de-tentewr 
— Registration  —  Mistakes  of  Registrar.] — 
F.  on  the  13th  May,  1893,  hypothecated  to 
O.  lots  87,  119,  130,  and  132.     Subsequently 


A.    became   tiers-de-tenteur   of   87   and*  half 
of  132.     Later   J.  became  tiers-detenteur  oi 
119  and  130  and  other  half  of  132.     Neither 
A.  nor  J.   was  bound   to  pay   the  claim  of 
O.     On  22nd  April,  1899,  and  12th  February, 
1900,  J.   borrowed  $500  from   B.  and  hypo- 
thecated to  him  the  lands  of  which  he     was 
tiers-detenteur.    On  the  9th  November.  1901, 
in  order  to  obtain  legal  subrogation,  K  paid 
the  claim  of  O.,  who  gave  him  a  quittance 
and    granted    him    conventional    subrogation. 
Oh  23rd  November,  1901,  A.  sold  the  lands 
of  which  he  was  tiers-detenteur  to  M.,  and 
charged   upon    the   purchase   price    the   pay- 
ment of  O.'s  claim,  to  which  B.  was  subro- 
gated.    On  26th  November,  1901,  to  comply 
with  this  obligation,  M.  paid  to  E.  the  O.. 
claim  and  obtained  a  quittance,  which  stated 
that  the  payment  was  made  out  of  the  pur- 
chase  money   due   to   A.   and  in  accordance 
with  the  terms  of  the  sale,  and  that  it  was  a 
general  and  final  quittance  and  for  radiation 
of  the  hypothec.    The  lands  of  which  J.  was 
the  tiers-detenteur  were  sold  by  the  sheriff, 
and  the  proceeds  were  to  be  aistributed : — 
Held,  that  the  right  and  interest  of  A.   (or 
of  M.)  to  obtain  legal  subrogation  was  super- 
ior to  those  of  E.,  for  A.  was  interested  in 
paying  off  the  debt  to  free  his  land   from 
the  hypothec.    2.  That  A.,  by  this  payment 
made  by  his  purchaser  out  of  the  purchase 
money  to  E.,  had  obtained  legal  subrogation 
in  the  O.  cmim,  in  spite  of  the  terms  of  the 
quittance  signed  by  E.    3.  But  that  the  lands 
of  A.  (sold  to  M.)  being  equally  affected  by 
the  claim  of  O.,  A.  could  claim  out  of  the 
proceeds   of   the   sale   of   J.'s  lands  only   a 
deduction   of   that  portion  of  the  O.^  claim 
which  these  lands  shourd  bear  in  proi>ortion 
to  their  value;  and  such  was  the  extent  of 
the  legal  subrogation  obtained  by  A.    4.  That 
E..  not  being  an  assignee  nor  a  subsequent 
subrogate,  could  not  complain  of  the  want  of 
registration  of  the  legal  subrogation  obtained 
by   A.    5.  That  the  registrar's  mistakes  or 
irregularities   or  erroneous   interpretation  of 
documents    regularly     produced     before    him 
could  not  injuriously  affect  the  rights  of  A. 
6.  That  to  obtain  registration  of  the  quittance 
granted  by  Ea,  it  was  sufficient  to  produce  a 
copy  of  it  to  the  registrar,  which  liad  been 
done,  and  the  quittance  shewed  the  legal  sub- 
rogation.   B6langer   v.   Boissonnault,   Q.    R. 
22  S.  C.  53. 


SUBSEQUENT  INCUKBSANCEAS. 

See    MOBTGAGE. 


SUBSIDT. 

See   Railway. 


SUBSTITXniON. 

Restraint  on  Alienation — Substituted 
Property  —  Right  to  Alienate — Creditorsr 
Rights.] — A  restraint  upon  alienation  pro* 
vided  for  in  a  substitution  pure  and  simple, 
being  confirmative  of  the  substitution,  does  not 
hinder  the  alienation  of  the  property  sub- 
stituted subject  to  the  rights  of  those  in  re- 
mainder if  the  substitution  is  opened.  There- 
fore, the  creditors  of  the  tenant  for  life  may. 


1583 


STHEMOHa 


1584 


ia  spite  of  the  restraint  upon  alienation,  pro- 
core  a  0e»iare  and  sale  of  tne  immovabie  suo- 
stituted,  subject  to  the  opening  of  the  vuo- 
atitution.  Turcot  v.  i  haritrt,  g.  K.  lb  H. 
C.  24. 

See  Pleading. 


SUBWAY. 


See  Railway. 


StrCCESSIOH. 

Claiau  on  —  Alimentary  Allowance  for 
Widow.] — A  widow,  as  such,  has  no  right  to 
an  alimentary  allowance  from  the  succession 
of  her  deceased  husband.  Petaqvin  v.  Bra- 
zeau,  5  Q.  P.  R.  128. 

Olalaas  on  —  Widow's  Mourning,^  —  A 
widow  who  sues  to  obtain  from  her  husband's 
succession  a  provision  for  the  expense  of  her 
mourning,  has  a  right  herself  to  choose  what 
she  regards  as  proper  to  buy,  and  the  person 
who  is  obliged  to  pay  for  the  mourning  must 
pay  such  a  sum  as  is  fitting,  having  regard 
to  the  estate  and  fortune  of  the  deceased  ■<, 
a  detailed  account  of  the  cost  of  the  mourning 
cannot  be  claimed.  Pcloquin  v.  Brazeau,  •  6 
Q.  P.  R.  129. 

Herltior  Bonefteiairo  —  Sciein  —  Lia- 
hility  for  Debts  —  Accoi^nt.]  —  An  h^ritier 
b^ndficiaire  is,  like  an  h^ritier  pur  et  simple, 
seised  of  the  succession  as  soon  as  it  is 
opened,  with  this  difference,  that  he  is  not  per- 
ponally  liable  for  the  debts  of  the  succession. 
He  may  be  sued  for  such  debts,  and  the  cre- 
ditors, before  bringing  action,  are  not  obliged 
to  demand  and  await'  an  account.  JHcard 
V.  UHdpital  Ohi^ral  dc  Quebec,  Q.  R.  26  S. 
C.  150. 

RennnoiatLon  of  —  Mandate  of  Attor- 
ney —  Execution  —  Registration,}— -In  the 
absence  of  proof  of  express  mandate,  an 
allegation  of  renunciation  of  a  succession 
made  by  an  attorney  ad  litem^  in  an  action 
claiming  rights  under  a  substitution,  is  ab- 
solutely void  and  ineffective  as  a  renuncia- 
tion, the  same  not  being  made  by  a  notarial 
deed  or  by  a  judicial  declaration  which  has 
been  recorded,  as  required  by  art.  651,  C. 
C,  and  an  attorney  ad  litem  having  no  pre- 
sumed mandate  to  renounce  a  succession.  2. 
A  document  pun)orting  to  be  a  renunciation 
of  a  succession  in  this  province,  executed  in 
a  foreign  country  before  witnesses  and  a 
justice  of  the  peace,  and  recorded  on  the  same 
(lay  by  the  town  clerk  of  the  place,  is  also 
void  and  ineffective  as  a  renunciation,  the 
forms  prescribed  by  art.  651  C.  C,  not  having 
been  thereby  complied  with,  and  the  document* 
moreover,  not  having  been  registered,  as  re- 
(luired  by  art.  212(»,  C  (\  Lcgrand  v.  Lt 
fjrand,  Q.  U.  20  S.  ('.  r)21. 


8UHMABT  APFUCATIOir. 


See  PABrrrioN  —  Will. 


8UHMABT  GOHVICnOir. 
See  Ckiminal  Law — Justice  of  thv  Pkack. 


8UHMABT  EJECTHEHT  ACT,  ITJB. 


See  Landlord  and  Tenant. 


STTMHABT  INQUIBIES. 


See  Execution. 


8UXHABT  JTTDOHEirr. 


See  Judgment 


Writ  of  Summons. 


STTHHABT  FBOCEDITBE. 

Aotion  —  Amendment.] — When  an  action 
is  summary  in  its  nature^  the  plaintiff  will 
be  allowed,  on  motion,  to  add  to  the  fiat, 
writ,  and   declaration   the  words   **  summary 

Sroceaure."     Sessenwein    v.    Schwartz,   4   Q. 
L  R.  393. 

Mnnioipal  By-law — Offence  against  — 
Defects  on  face  of  conviction  —  Keeping  bil- 
liard room  open  in  prohibited  hour»— Uncer^ 
tainty.  Village  of  ComuMi/v.  Fisher  (Man.)',  1 
W.  L.  R.  276. 

See  Amendment  —  Attachment  of  Debts 
— ^Bankruptcy  and  Insolvency — Con- 
ciliation —  Master  and  Servant  — 
Mechanics'  Liens^-Trusts  and  Trus- 
tees —  Water  and  Watercourses. 


SUHMABT  TBIAL. 


Scv  (Constitutional  Law — Criminal  Law, 


STHEMONS. 


See   ExKCUTiON 


l*ARTiTioN  —  Will. 


SirCCESSION  DITTY. 


Sir     K  EVEN  IT  K. 


Ohambors  Snnunons  —  Place  of  Return 
— Pla<f€  of  Issue.]  —  The  action  was  com- 
menced in  the  Rossland  registry,  and  the  de- 
i  fendants  issued  a  summons  out  of  that  regis- 
try, but  returnable  in  Vancouver,  asking  that 
the  writ  of  summons  be  set  aside.  Section  32 
of  the  Supreme  Court  Act,  as  amended  in  1901 
(c.  14,  s.  13),  provides  that  in  proceeding 
commenced  in  any  registry  other  than  Vic- 
toria, Vancouver,  or  New  Westminster,  any 
Hl)plication  may  be  made  in  Victoria,  Van- 
couver, or  New  Westminster: — Held,  that  a 
summons  under  this  section  must  be  issued 
out  of  the  registry  at  which  it  is  returnable. 
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Centre  Star  Mining  Co,  v.  Ro»sland  and 
Great  Wettem  Mines,  Ltd,,  24  Occ.  N.  46, 
10   B.   C.    R.    136. 


SUNDAY. 

EzereUias  Calling  on — Municipal  By- 
lane — UUra  Vires — Closing  of  Shops — Van- 
couver Incorporation  Act,  1900.] — The  Van- 
couver Incorporation  Act,  1900,  empowered 
the  city  to  pass  a  by-law  to  prohibit  **  tne 
keeping  open  of  barber  shops  on  Sunday," 
and  the  city  thereupon  passed  a  by-law  enact- 
ing that  all  barber  shops  should  be  closed 
on  Sunday  and  that  no  person  should  exercise 
the  trade  of  a  barber  on  Sunday  within  the 
city.  The  appellant  was  charged  with  an 
offence  under  the  by-law,  and  before  the  ma^ 
istrate  he  admitted  he  had  shaved  customers 
on  Sunday,  and  the  magistrate  thereupon 
convicted  him  of  having  "  kept  open  :" — Held, 
that  a  Imrber  by  shaving  customers  on  a  Sun- 
day does  not  necessarily  **  keep  open :" — Held, 
also,  that  the  city  has  no  power  to  pass  a 
by-law  'prohibiting  a  barber  from  exercising 
his  trade  or  calling  on  Sunday.  Jn  re  Lam- 
bert, 7  B.  C.  R.  396. 

Iiord'«  Day  Act  —  Conviction  —  Farmer 
— Ejusdem  Generis  Rule,] — The  Ordinance  to 
I*revent  the  Profanation  of  the  Lord's  Day, 
C.  O.  1898  c.  91,  provides:— (1)  No  mer- 
chant, tradesman,  artificer,  mechanic,  work- 
man, labourer,  or  other  person  whatsoever, 
shall  on  the  Lord's  Day  sell  or  publicly  shew 
forth  or  expose  or  offer  for  sale  or  purchase 
any  goods,  chattels,  or  other  personal  pro- 
perty, or  any  real  estate  whatsoever,  or  do 
or  exercise  any  worldly  labour,  business,  or 
trade  of  his  ordinary  calling,  travelling  or 
conveying  travellers  or  Her  5laje8ty*8  mails, 
selling  drugs  and  medicines  and  other  works 
uf  necessity  and  works  of  charity,  only  ex- 
cepted : — Held,  that  the  words  "  or  other  per- 
sons whatsoever  "  are  applicable  only  to  per- 
sons who  are  ejusdem  generis  with  those  spe- 
cifically named,  and  do  not  include  a  farmer 
engaged  in  farm  work.  Hamrcn  v.  Mott,  5 
Terr.  L.  R.  400. 


SUPEBIOB  COTJBT,  QUEBEC. 

Sec  Appeal — CJourts. 


STTPBEME  COTJBT  OF  BBITISH 
COLTTKBIA. 

See  Appeal. 


STTPBEME  COTTBT  OF  CANADA. 

Po-wers  of  Jnd^e  of  as  to  Habeas 
Comns — Effect  of  Judgment  in  Provincial 
Court.]  —  An  application  for  a  writ  of 
h«be»»s  corpus  was  referred  by  the  Judge  to 
the  Supreme  Court  of  the  province,  where 
it  was  refused.  On  application  subsequently 
made  for  a  habeas  corpus  to  a  .Tiid^o  of  the 


Supreme  Court  of  Canada: — ^Held,  that,  un- 
der the  circumstances,  it  would  be  improper 
to  grant  the  writ.  In  re  Patrick  White,  31 
S.   C.   R.   383. 

See  Apeal — Costs. 


SUPBEME  COTTBT  OF  NEW 
BBTTNSWICE. 

See  APFEAlr—CoUBTS. 


STTPBEME  COTTBT  OF  THE  NOBTH- 
WEST  TEBBITOBIES. 

Sec  Appeal. 


STTPBEME  COTTBT  OF  NOVA  SCOTIA. 

Sec   Appeal. 


STTBETY. 

See  Principal  and.Surbtt. 


STTBOEON. 

Nf«  Discovery  —  Medicine  and  Subqebt. 


STTBOEBT. 

Sec  Medicine  and  Suroert. 


STTBPLTTS. 

Sec  Company. 


STTBBENBEB. 

Sec  Constitutional   Tjiw — I^Ndix>rd  and 

Tenant. 


STTBBOOATE  COTTBTS. 

Jniisdietion  —  Accounting — Falsifying 
Inventory  of  Assets.] — ^The  jurisdiction  of 
the  Ecclesiastical  Court  as  to  accounting  was 
of  a  very  restricted  character,  and  no  greater 
measure  "of  jurisdiction  in  scope,  though  there  ^ 
may  be  in  details,  is  now  vested  in  the  Sur- 
rogate Courts  of  Ontario.  For  full  inquiry 
and  accounting  resort  must  be  had  to  the  ad- 
ministrative powers  of  the  High  Court.  Re- 
view of  English  authorities.  Where  upon  an 
accounting  by  executors  before  a  Surrogate 
Court  Judge  it  was  objected  by  the  residuary 
legatees  that  a  certain  sum  of  money  not  in- 
cluded in  the  executors'  inventory  of  the  as- 
sets of  the  estate,  should  have  been  included. 
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and  it  appeared  that  the  widow  of  the  tes- 
tator, who  was  one  of  the  executors,  claimed 
this  sum  as  a  gift  from  the  testator  in  his 
lifetime : — Ueld,  Meredith,  J.,  dissenting,  that 
the  Judge  had  no  jurisdiction  to  pass  upon 
the  question  thus  raised:  all  that  he  could 
do  was  to  report  that  a  claim  had  been  made 
that  there  was  another  asset  of  the  estate, 
stating  what  it  was,  which  he  was  unable 
to  investigate,  and  could  therefore  only  ap- 
prove of  the  rest  of  the  accounts  submitted 
to  him.  In  re  Hunned,  24  Ogc.  N.  3(i8,  8  O. 
L.  K.  481,  3  O.  W.  K.  «26. 

Hee  ADMINI8T1U.TION — EXECUTOBS  AND  AXh- 
MIlflSTBATOBS. 


SmElVIVAL  OF  ACnOH. 

aee  Mabtkb  and  Sebvant  —  Rbvzvob. 


SITBVIVOBSHIP. 


See  Revenus  —  Will. 


STTSPEHBED  SEHTEHCE. 


See  Cbiminal  Law. 


SUBBOOATE  OTTABDIAK. 


See  Infant. 


STJBVET. 

Villms^  Iiotfl  —  Authorization  —  Statu- 
tory ReQuirementa  —  Order  in  Council — Re- 
eolutione  of  Municipal  Council — By-law  — 
Cost  of  Survey — Assestment  for  —  Proprie- 
tore  Intereeted,] — After  a  resolution  of  the 
council  of  an  incorporated  village  in  favour 
of  a  survey  of  oertain  streets  and  lots,  and 
correspondence  with  the  Grown  Lands  Depart- 
ment, an  order  in  council  was  passed,  by 
which  C  was  instructed  to  survey  the  village 
lots  of  the  Bailey  estate  and  to  plaint  dura- 
ble monuments  at  the  front  angles  of  each 
of  these  lots,  on  Joseph  street,  Bailey  street, 
and  a  street  south  of  Bailey  street,  unnamed 
in  the  original  survey,  and  he  did  as  he  was 
instructed.  The  village  council  then  passed 
a  by-law  directing  that  the  sum  of  ^90.77 
should  be  levied  on  the  proprietors  of  the 
lands  surveyed,  heing  the  village  lots  of  the 
Bailey  estate : — Held,  that  the  survey  directed 
was  not  authorized  and  was  illegal,  the  re- 
quirements of  the  statute  (R.  SL  O.  1887  c. 
152,  8.  80)  not  having  been  compiled  with  so 
far  as  to  give  the  Lieutenant-Governor  in 
council  Jurisdiction  to  authorize  the  survey. 
2.  That  the  survey  being  illegal,  the  muni- 
cipal council  had  no  power  to  pass  a  by-law 
to  levy  the  cost  of  it.  3.  That  if  there  was 
jurisdiction  to  authorize  the  survey,  it  could 
only  be  at  the  cost  of  the  proprietors  of  the 
lands  in  each  range  or  block  interested,  and 
not  of  all  the  proprietors,  whether  interested 
or  not.  In  re  Scott  and  County  of  Peter- 
borough, 26  U.  G.  R.  36,  followed.  Regina 
V.  McGregor,  19  G.  P.  69,  distinguished.  Sut- 
ton V.  Village  of  Port  Carling,  22  Occ.  N. 
139,  8  O.  L.  R.  445.  1  O.  W.  R.  67. 

See  Mines  and  Minerals. 


STJBVETOB. 

Serrloes — Rate  of  Remuneration,'] — If  a 
surveyor  is  appointed  by  the  Gourt,  as  in 
this  case,  to  do  certain  acts  in  his  capacity 
of  surveyor,  he  has  a  right,  according  to  the 
tariff  of  surveyors,  to  $6  a  day  of  six  hours 
of  work,  and  $1  for  every  additional  hour, 
and,  besides,  to  his  travelling  expenses.  Jut- 
ras  V.  Mercure,  5  Q.  P.  R.  6. 


SWAMP  LAHD8. 

See  Cbown. 


STHDIC. 

See  Ghuech. 


TACEIHO. 

^Ve  Bills  of  Exchange  and 

Notes. 


TABOT. 

See  Ghabtered  Accountants  —  Gosrs. 


TAX  COLLECTOB. 

See  Municipal  Gobforations. 


TAX  SALE. 


See  Assessment  and  Taxes. 


TAXATION  OF  COSTS. 

See  GosTs — Solicitor. 


TAXES. 


See  Assessment  and  Taxes. 
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0PFICEB8. 


See   SouciTQR. 
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TELEOEAHS. 


See  Pabliamentabt  Ei<botions. 


TELEPHONE  COMPANY. 


Blsl^tfl  oTor  Streotfl 

of  municipal  corporation— 
— Injanction — ^l>eclaration 
tion  of  statutes.     Oity  of 
ish  Columbia   Telephone 
L.  R.  461. 


of  Oity — CJontrol 
-Underground  wires 
of  right — Construc- 
Vancouver  v.  Brit- 
Co.    (B.C.),   1   W. 


iS'ce  Appeal  —  Constitutionai*  Law  — 
Municipal  Cobporations. 


TENANCY  BY  THE  CTTRTESY. 


See    A8BE8T   —    HUBBAND  AND   WlFB. 


TENANT. 


See    liANDLOKD    AMD    TENANT. 


TENANT  AT  WILL. 

See  Limitation  of  Actions. 


TENANT  BY  STTFFESANCE. 


See  Railway. 


TENANT  FOB  IIPE. 

Insuranee  of  House  by  —  Right  to  In- 
surance Moneys,] — S.  C,  the  tenant  for  life 
of  a  house  and  lot  of  land,  insured  the  house 
against  loss  or  damage  by  fire,  paying  the 
insurance  premiums  out  of  her  own  funds, 
and  taking  the  policy  in  her  own  name.  S. 
C.  was  not  in  any  way  bound  to  repair,  or 
rebuild,  or  Insure.  The  house  was  totally 
destroyed  by  fire,  and  the  amount  of  the  in- 
surance paid  over  to  S.  C,  who  placed  it 
in  the  bank,  on  deposit  receipt,  to  her  own 
credit: — field,  that  the  amount  received  from 
the  insurance  company  belonged  exclusively 
to  S.  C,  and  that  her  executors  were  entitled 
to  judgment  for  the  amount  of  the  deposit 
receipt,  with  interest  from  date,  and  costs, 
against  the  devisee  of  W.  C,  to  whom  the 
lot  and  house  were  devised  subject  to  the 
life  estate  of  S.  C.  In  re  Curry  Estate,  33 
N.  S.  Reps.  392. 

V^mmtm — Cutting  timber  —  Remainderman 
—  Injunction  —  Mortgage  —  Subrogation. 
Whifesell  v.  Reece,  1  O.  W.  R,  516,  2  O.  W. 
R.  160. 

See  Cbown — Money  in  Court — Will. 
D— 50 


TENANTS  IN  COMMON. 

Ereetioa  of  Wkarf  by  One — Ouster — 
Trespass  —  Burden  of  Proof,} — The  defend- 
ants erected  a  wharf  on  a  portion  of  a  water 
lot  in  the  town  of  L..  of  which  they  were 
tenants  in  common  with  the  plaintiff: — ^Held, 
that  the  wharf  was  a  permanent  structure, 
and  that  the  defendants  by  erecting  it  ousted 
the  plaintiff,  their  co-tenant,  from  the  portion 
of  the  lot  which  it  covered;  that  a  claim  by 
the  plaintiff  for  damages  for  cutting  logs,  and 
a  counterclaim  by  the  defendanta  for  the  erec- 
tion of  the  logs  so  cut,  must  both  be  dis- 
missed, neither  party  having  satisfied  the 
burden  of  proof  by  shewing  ownership  of  the 
land  upon  which  the  trespasses  complained 
of  were  committed.  Zu>icker  v.  Morash,  34 
N.  S.  Reps.  555. 

Possession  of  One — Statute  of  Limita- 
tions— Fiduciary  Capacity — Acquiescence  — 
Partition,] — An  action  for  partition  of  land 
was  resisted  by  the  heirs,  etc.,  of  D.,  on  the 
ground  that  she  had  acq^uired  title  by  exclu- 
sive possession  against  the  other  tenants  in 
common.  The  trial  Judge  found,  and  the 
evidence  supported  such  finding,  that  D.  acted 
throughout  in  a  fiduciary  capacity,  as  adminis- 
tratrix for  the  benefit  of  ber  father's  estate, 
and  those  interested  in  it: — Held,  that  it 
was  not  open  to  a  person  in  the  position 
of  D.  to  avail  herself  of  the  Statute  of 
Limitations.  As  the  plaintiffs  believed  that 
D.  was  acting  within  her  rights  as  adminis- 
tratrix, there  was  nothing  in  their  conduct 
that  would  operate  as  a  bar  to  the  relief 
sought  on  the  ground  of  acquiescence.  The 
acts  of  D.,  leasing  the  property,  collecting 
rents,  etc.,  which  were  relied  upon  as  giving 
her  an  exclusive  title,  were  perfectly  con- 
sistent with  the  rights  of  the  plaintiffis  as 
tenants  in  common.  Brown  v.  Dooley,  36  N. 
S.  Reps.  56. 


TENDER. 

Notes.  1 — A  tender  in  bank  notes  is 
good,  though  the  notes  are  not  legal  tender, 
if  the  tender  is  not  objected  to  on  that  ac- 
count. Stewart  v.  Freeman,  23  Occ.  N.  157, 
2  N.  B.  Eq.  Reps.  451. 

See  Constitutional  I^aw   —   LiguoB   Li- 
cense Act — Mobtqage  —  Specific  Peb- 

FOBMANCE    —    VENDOB    AND    PUBCHASEB. 


TESBITOBIAL  COTTBT  OF  DISTRICT 

OF  TTTKON. 

See  Appeal. 


TEBBITORIAL  BEAL  PBOPEBTT 

ACT. 

See  Rbgistby  Laws. 


TEST  ACTION. 

See  Consolidation   of    Actions — Pabticu- 

IJ^BR. 
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TESTAMENTABT  CAFACITT. 


SSee  Will. 


THEFT. 


i^ee   Cbiminal    Law — Malicious    Prosecu- 
tion. 


THIBD  FABTIES. 


^'ee  Pabties. 


THBEATS. 


;S'ee  CJontbact  —  Injunction  —  Way. 


THBESHEB'S  HEN. 

See '  Lien. 


THBESHIKO. 


See  CONTBACT. 


TXIQEB. 

Asreement  for  Sale — What  passes  an- 
(fer — ^Trespass  —  Injunction  —  Reference  — 
Damages.    Kent  v.  Orr,  2  O.  W.  R.  799. 

Crown  Lands — Issue  of  patent — Consent 
of  timber  licensee — Ajrreement  as  to  timber 
— Ownership  of  land — Estoppel.  MoWilliofM 
V.  Dickson  Co.,  6  O.  W.  R.  702. 


Dispute  as  to  Ownership  —  Crown 
lands  —  Location  . —  Cancellation  —  Timber 
licenses  —  Settlement  —  Purchase  —  Cheque 
— Acceptance  on  account — Accord  and  satis- 
faction —  Injunction — Consent  order  in  ac- 
tion afterwards  dismissed  for  want  of  prose- 
cution —  Binding  Agreement — ^Title — Posses- 
sion— Jus  tertii — Assignment  of  location  — 
Regulations  of  department — Ultra  vires  — 
Settlement  duties — Forfeiture — Ruling  of  de- 
partment— Reference.  McWiUiamft  v.  Dick- 
Mon  Co.    (No.  2),  6  O.  W.  R.  706. 

Drivinf?  Ttogm — Injury  to  Land — Dam- 
ages— Misdirection  —  Employment  of  Con- 
tractor —  Vis  Major.] — In  an  action  for  dam- 
ages for  injuries  to  the  plaintiffs'  land  by 
logs  which  the  defendant  had  neglected  to 
confine  within  his  boom,  and  whidh  were 
suffered  to  be  driven  up  and  down  stream 
by  the  tide^  the  trial  Judge  instructed  the 
jury  that  in  assessing  damages  they  were 
not  restricted  to  the  actual  damage  referred 
to  in  the  statute  (R.  S.  N.  S.  c.  95,  s.  17>. 
but,  at  the  same  time,  the  amount  allowed 
ought  to  be  reasonable : — Held,  that  the  jory 
should  have  been  told,  at  the  same  time,  that 


the  actual  damage  was,  as  a  rule,  the  measure 
in  common  law  actions  of  this  kind;  but, 
as  the  amount  awarded  by  the  jury  was 
small,  and  as  there  was  evidence  to  support 
it,  the  misdirection,  if  any,  occasioned  no 
substantial  wrong  or  miscarriage,  and  was, 
therefore,  within  O.  xxxvii.,  r.  6.  Q^ffre, 
whether  the  defendant  could  escape  liability 
by  employing  a  contractor  to  bring  down 
his  logs,  when,  in  the  ordinary  coarse  of 
things  they  would  necessarily  come  in  con- 
tact with  the  plaintiffs'  land.  Semble,  that 
he  could  not.  In  respect  to  a  portion  of  the 
damage  done,  the  defendant  relied  upon  a 
plea  of  vis  major :— Held,  that  this  was  not 
a  defence  unless  the  defendant  could  shew 
that  the  damage  would  equally  have  happened 
if  he  had  done  his  duty :— Held,  that,  in  this 
case,  the  excuse  was  insufficient,  a  larger 
quantity  of  logs  having  been  brought  down 
the  stream  in  the  expectation  that,  before  the 
high  tides  came,  a  sufficient  quanuty  could 
be  sawed  to  enaole  the  remainder  to  be  con- 
fined within  the  boom,  and  the  high  tides 
having  occurred  two  or  three  days  earlier 
than  the  defendant  expected,  as  the  result 
of  which  the  logs  not  confined  in  thp  boom 
were  carried  up  the  stream  and  stranded  on 
the  plaintiffs'  land.  CampheU  v.  Dickie,  36 
N.   S.  Reps.  40. 

Sale  —  Contract  —  Time  for  Bemot»l.] — 
In  1899  the  plaintiff  contracted  with  the 
defendant  B.,  by  an  instrument  under  seal, 
to  sell  to  the  latter  certain  kinds  of  timber 
from  the  plaintiff's  land,  "now  upon"  the 
lots  described,  and  so  much  thereof  as  the 
purchaser  might  see  fit  to  cut  and  remove, 
with  the  right  of  entry  "  at  all  times  "  until 
removed,  the  timber  removed  to  be  paid  for 
at  certain  specified  prices: — Held,  thiat  the 
agreement  being  silent  as  to  the  duration  of 
the  right  to  cut  and  remove,  it  must  be  exer- 
cised within  a  reasonable  time;  and  B.  and 
his  assigns,  not  having  attempted  to  exercise 
the  right  until  1903,  should  be  enjoined  from 
doing  so.  Dolan  v.  Baker,  10  O.  L.  R.  259, 
5  O.  W.  R.  229. 

Sale  of — Contract — ^Re-sale  of  tree-tops 
— Right  of  purchaser  after  time  expired  — 
Extension'  —  Trespass — Costs.  WQcom  v. 
Johnson,  4  O.  W.  R.  9. 

Sale  of — Contract — ^Time  of  removing  not 
specified — ^Attempt  to  remove  after  ten  years 
-—Construction  of  contract — Reasonable  time 
—  Injunction  —  Damages.  Dolan  v.  Baker, 
3  O.  W.  R.  833. 

Sale  of — Interest  in  Land — Severance — 
Identification  —  Vendor's  Lien — Injunction.^ 
— St.  O.,  the  owner  of  land,  by  an  agreement 
in  writing  sold  all  the  timber  on  it  to  B-, 
taking  promissory  notes  in  payment  £L 
assigned  all  his  interest  in  the  agreement  to 
S.,  his  principal,  who  made  the  notes;  B. 
indorsed  them  to  St.  G.  S.  cut  and  removed 
timber  from  the  land,  and  cut  and  piled  on 
the  land  a  lot  of  corowood,  which  he  sold  to 
the  defendant,  but  did  not  pay  the  notes. 
St.  G.  sold  the  land  and  all  her  interest  in 
the  timber  and  the  notes  to  the  plaintiff. 
The  defendant  sought  to  remove  the  wood, 
but  the  plaintiff  obtained  an  injunction  re- 
straining him,  and  claimed  a  vendor's  lien: — 
Held,  that  the  sale  of  the  timber  to  be  re- 
moved in  three  years  by  the  purchaser  was 
of  an  interest  in  land,  in  respect  of  which 
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a  vendor's  lien  arose  by  operation  of  law, 
which  was  not  displaced  by  the  cutting  or 
sale  of  the  timber,  as  long  as  it  could  be 
identified  and  remained  on  the  land;  and  the 
remedy  was  by  an  injunction  and  enforce- 
ment of  the  lien.  Summers  y.  CJook^  28  Gr. 
179,  followed.  Ford  v.  Hodgson,  22  Occ.  N. 
177,  3  O.  L.  R.  626,  1  O.  W.  B.  121^       / 

Sale  of  Standing  Timber  —  Contract 
— Ck>nBtruction — Quantity  of  timber  —  Mea- 
surements —  E>Btimates  —  Conflicting  evi- 
dence. McAlister  v.  BHghamy  6  O.  W.  R. 
812. 

Tolls  —  Application  to  Fix — Rpvers  and 
Streams  Act — ImprovementB*] — Proper  sum 
fixed  by  a  County  Court  Judge  as  a  toll  to  be 
paid  by  one  lumber  company  to  another  for 
the  use  of  the  constructions  and  improve- 
ments made  by  the  latter  upon  a  creek  so  as 
to  make  it  floatable^  upon  an  application  by 
one  of  the  companies  under  R.  S.  O.  c.  142, 
taking  into  account  the  original  cost  of  the 
constructions  and  improvements,  the  amount 
required  to  maintain  the  same,  the  interest 
upon  the  original  cost,  and  other  matters. 
Fire-ranging  was  not  considered  part  of  the 
original  cost  nor  a  proper  charge  for  main- 
tenance. A  sum  of  $100  was  allowed  for 
book-keeper's  time.  The  Judge  refused  to 
divide  the  constructions  and  improvements 
into  sections  and  assign  different  tolls  to 
the  different  sections  according  to  the  amount 
of  saw  logs  and  timber  floated  over  each  of 
such  sections.  He  also  refused  to  take  into 
consideration  the  sum  expended  in  increasing 
the  efficiency  of  the  improvements  for  the 
convenience  of  the  respondents.  In  re  South 
Creek,   21    Occ.   N.   344. 


TIME. 

Bzoheqner  Conrt  —  Standards  of  Time 
— Service  of  Process — Sittings  of  Court,] — 
In  the  service  of  its  process,  as  well  as  in 
its  sittings  and  in  the  public  hours  of  its 
registry,  the  Exchequer  Court  of  Canada  will 
be  guided  by  the  civic  time  in  use  in  the 
town  where  the  Court  sits,  unless  it  is  m«ide 
to  appear  that  such  time  is  in  fact  in- 
correct. Vermont  8.  S,  Co.  v.  The  **  J.ft6y 
Palmer^*  8  Ex.  C.  R.  470,  10  B.  C.  R.  381. 

See  Appeai.  —  Abkest  —  Assessment  Ain) 
Taxes — ^Bankruptcy  and  Insolvency 
— Bond  —  Cebtiobabi  —  Company  — 
— Contbact — Costs  —  Criminal  Law 
— DiscovEKY  —  Dismissal  of  Action — 
Execution  —  Husband  and  Wife  — 
Insurance  —  Judgment  —  Lien  — 
LiQUOB  License  Act — Master  and  Ser- 
vant —  Mechanics*  Liens  —  Mines 
and  Miitebals  —  Municipal  Cobpoba- 
TioNs  —  Opposition  —  Pabliamentaby 
Elections  —  Pabticulabs  —  Pebemp- 
tion  —  Pleading  —  Railway  —  Rule 
Nisi  —  Sale  of  Goods  —  Ship  — 
Timbeb  —  Tbial  —  Will. 


TITIiE  TO  LAKD. 

Qnebeo  I^aw  —  Possessory  Action  — 
Nature  and  Period  of  Possession,] — ^The  pos- 
i^ession    necessary    to    entitle    a    plaintiff    to 


maintain  a  possessory  action  must  be  ,  con- 
tinuous and  uninterrupted,  peaceable,  public, 
and  as  proprietor,  for  the  whole  penod  of  a 
year  and  a  day  immediately  preceding  the 
disturbance  complained  of.  Conture  v.  Con- 
ture,  34  S.  C.  R.  716. 

Registered  Title — Appurtenances.  Qreis- 
inan  v.  Fine,  1  O.  W.  R.  479. 

Registered  Title — Real  Property  Limita- 
tion Act.  Central  Canada  L.  d  S,  Co.  v. 
Porter,  1  O.  W.  R.  482,  2  O.  W.  R.  137. 

Statute  of  Idmitations  —  Declaration 
— Pleading  —  Possession  —  Tenancy  by  the 
Curtesy  —  Devolution  of  Estates  Act — ^Im- 
provements. Chevalier  v.  Trepannier,  1  O. 
W.   R.   847. 

ShevUtm  Sale  —  Effect  of  Annulment  — 
Possession  in  Good  Faith — Rents  and  Profits 
— Compensation  for  Improvements — lAdbiiity 
for  Deterioration.] — One  who  is  in  possession 
of  land  by  virtue  of  a  title  acquired  at  a 
sheriff's  sale  is  the  possessor  in  good  faith  up 
to  the  moment  at  which  his  title  is  declared 
void  by  the  Court,  and  such  title  is  valid 
although  its  subsequent  annulment  deprives 
it  retrospectively  of  its  effect.  2.  A  contract 
set  aside  as  absolutely  void  is  considered  as 
never  having  had  a  legal  existence  and  as  in- 
capable of  producing  any  juridical  effect,  past 
or  future;  but  a  contract  or  a  title  in  virtue 
of  which  action  has  been  taken  and  which  has 
been  declared  void  later,  is,  notwithstanding 
nrt.  412,  C.  C,  a  sufficient  basis  to  establish 
the  good  faith  of  the  possessor.  3.  Such  a 
possessor  has  a  right  to  retain  the  profits 
which  he  has  received  and  to  be  compensated 
for  the  improvements  whic^  he  has  made,  as 
he  will  be  responsible  for  any  deterioration 
which  be  has  caused  to  the  property.  Savoie 
V.  Oastonguay,  Q.  R.  10  K.  B.  459. 

Trespass  —  Overhanging  Roof  —  Right  of 
^  'ietc — Evidence — Boundary  Line  —  Waiver.  ] 
— In  1844  the  defendants  constructed  a  toll- 
house close  to  or  on  the  boundary  of  their 
land,  with  windows  overlooking  the  adjoining 
lot  and  a  roof  projecting  over  it  by  about 
three  feet.  This  was  done  with  the  knowledge 
and  consent  of  persons  who  were  then  pro- 
prietors, and  was  not  objected  to  by  them  op 
any  subsequent  owner  till  after  the  purchase 
of  the  adjoining  lot  by  the  plaintiff  Jn  1895, 
when  he  complained  tlmt  the  overhanging  roof 
interfered  with  the  gable  of  a  house  he  was 
building  upon  it.  He  cut  the  roof  to  permit 
of  the  construction  of  the  gable  to  his  house, 
and  the  defendants  paid  the  cost  of  the  neces- 
sary alteration.  In  1900  the  plaintiff  insti- 
tuted the  present  action  against  the  defen- 
dants to  have  the  remainder  of  the  projection 
of  the  roof  demolished  and  the  windows 
closed  up.  There  was  no  evidence  that  there 
had  ever  been  a  division  line  established 
between  the  properties,  and  the  actual  width 
of  the  land  purchased  and  taken  possession  ot 
by  'the  plaintiff  in  1895  was  left  in  uncer- 
tainty:— Held,  Strong,  C.J.,  dissenting,  that 
the  plaintiff  had  not  satisfied  the  onus  that 
was  upon  him  of  proving  title  to  the  strip  of 
land  in  dispute,  and  consequently  that  his 
action  could  not  be  maintained.  Held,  fur- 
ther, per  Girouard.  J.,  following  Delorme  v. 
('usson,  28  S.  C.  R.  66,  that,  as  the  plaintiff 
and  his  auteurs  had  waived  objection  to  the 
manner  in  which  the  toll-house  had  been  con- 
structed, and  permitted  the  roof  and  windows 
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to  remain  ihere,  the  demolition  could  not  be 
required,  at  least  so  long  as  the  building  con- 
tinued to  exist  in  the  condition  in  which  it 
bad  been  so  constructed.  Parent  t.  Quebec 
A'orth  Hhore  Turnpike  Trustees,  22  Occ.  N. 
46,  31  S.  C.  R.  55«. 

;See    Gbown — Ck>UBTs — Pleading — Trusts 
AND  Trustees — Vendor  and  Purchaser. 


TOLL  BOAD. 

See  Railway  and  Railway  Ck)MPANiES. 


TOLLS. 


iSee  Water  and  Watercourses. 


TOBT. 


tiet  Husband  and  Wife — Lunatic. 


TOWAGE. 

See  Ship. 


TBACTION  ENGINE. 


See  Wat. 


TBADE  COMBINATION. 


See   Discover. 


TBADE  MABK  AND  TBADE  NAME. 

Assisnntent — Execution — Right  of  Prop- 
erty,]— The  right  of  property  in  a  registered 
specific  trade-mark  is  not  saleable  by  itself 
under  a  writ  of  execution.  Such  a  right  can 
be  sold,  if  at  all.  only  as  appurtenant  to  the 
business  in  whicn  it  has  been  used.  Oegg  v. 
Bassett,  22  Occ.  N.  114,  3  O.  L.  U.  2(53. 

Corporate  Name  —  Conflict — Fraud — In- 
tent to  Deceive] — In  the  absence  of  fraud 
or  bad  faith,  a  body  corporate  may  use  its 
own  name  on  goods  of  its  own  manufacture, 
although  such  use  may  tend  to  confuse  its 
goods  with  goods  of  the  same  kind  bearing  the 
trade-mark  of  another  manufacturer.  2. 
.Where  the  defendants,  a  corporate  body,  had 
obtained  their  name  before  a  trade-mark  with 
which  such  name  was  said  to  conflict  had 
been  registered  in  Canada  by  the  plaintiffs,  a 
foreign  corporation,  and  it  was  not  shewn 
that  the  defendants  had  adopted  such  name 
with  intent  to  deceive  the  public,  nor  to  sell 
their  goods  as  those  of  the  plaintiffs,  the 
Court  refused  to  restrain  the  defendants  from 
using  their  corjwrate  name  upon  goods  manu- 
factured by  them.     Jioftton  Ruhhcr  Shoe  Co, 


V.  Boston  Rubber  Co.  of  Montreal,  21  Occ  N. 
517,  7  Ex.  C.  R.  187. 

'*  Cream  Teast** — Validity — Trade  Same 
—**  Passing-off,"']— Held,  that  the  plaintiff's 
trade  mark  for  a  certain  kind  of  yeast,  con- 
sisting of  a  label  bearing  the  representation  of 
the  head  and  bust  of  a  woman,  with  the 
words  '*  Day "  and  "  Hop "  on  either  side, 
and  the  words  **  Cream  Yeast "  below  was 
properly  registerable  and  valid.  Provident 
Chemical  Works  v.  Canada  Chemical  Co.,  1 
O.  W.  R.  488,  4  O.  L.  R.  545,  followed.  2. 
That  the  defendants,  by  selling  yeast  in  pack- 
ages labelled  "Jersey  Cream  Yeast  Cake,** 
the  words  "  Jersey  Cream  "  at  the  top  and 
*'  Yeast  Cake  "  at  the  bottom,  with  the  repre- 
sentation of  two  Jersey  cows  and  a  milkmaid 
between,  were  not  infringing  the  plaintiff^s 
mark.  Cochrane  v.  MacNish,  13  R.  P.  C. 
100,  distinguished.  3.  That  the  defendants 
were  not,  upon  the  evidence,  guilty  of  passing 
off  their  goods  in  such  manner  as  to  induce 
the  belief  that  they  were  goods  manufactured 
by  the  plaintiff.  Judgment  of  a  Divisional 
Court,  6  O.  L.  R.  66,  2  O.  W.  R.  497,  23  Occ 
N.  259,  affirmed.  OiUett  v.  Lumsden,  24  Occ 
N.  345,  8  O.  L.  R.  168,  3  O.  W.  R.  851. 

Crimiaal  La-w  —  Forging  or  Falsely 
Applying  Trade-Mark — Prosecution  for — De- 
fence— Invalidity  of  Registration — Title  to  Ex- 
clusive Use  of  Registered  Words — Descriptive 
Words,] — The  defendant  was  convicted  by  a 
magistrate  of  the  offence  of  forging  a  trade- 
mark, to  wit,  the  registered  trade-mark 
"  Glyco-Thymoline,"  and  falsely  applying  to 
certain  goods  a  trade-mark  or  mark  so  nearly 
resembling  a  trade-mark  as  to  be  calculated  to 
deceive,  contrary  to  s.  447  of  the  Criminal 
Code.  The  trade-mark  "  Glyco-Thymoline " 
consisted  solely  of  these  words,  applied  to  a 
medical  compound  sold  by  a  company,  in  the 
form  of  a  solution  in  bottles.  The  defendant 
made  and  sold  a  solution,  of  which  the  chief 
ingredients  were  thymol  and  glycerine,  which 
he  named  "  Glyco-Thymol."  The  company 
■and  the  defendant  labelled  their  respective 
bottles  in  much  the  same  way.  Before  the 
magistrate  the  oase  was  virtually  dealt  with 
as  a  case  of  passing  off  the  defendant's  goods 
for  those  of  the  company,  but  this,  the  Court 
of  Appeal  pointed  out,  was  not  the  offence 
charged,  and  could  only  be  the  subject  of  a 
civil  action  for  an  injunction  and  damages. 
The  words  registered  as  the  company's  trade- 
mark were  merely  descriptive  and  incapable 
of  registration,  and  that  was  a  defence  open 
to  the  defendant.  The  conviction  was  there- 
fore quashed.  Rex  v.  Cruttenden,  25  C.  L*. 
T.  455,  6  O.  W.  R.  249,  10  O.  L.  R.  80. 

DesoriptiTe  DtTords.] — Where  a  word  is 
merely  descriptive  of  a  natural  product,  it 
cannot  be  appropriated  and  form  part  of  a 
trade-mark.  Hence,  the  word  "  asbestic " 
prefixed  to  **  wall  plaster "  being  merely  de- 
scriptive of  the  material  used  in  the  plaster, 
the  sale  by  other  persons  of  plaster  under 
that  name  is  not  an  infringement  of  a  regis- 
tered trade-mark  for  '*  asbestic  wall  plaster.** 
Asbestos  and  Asbestic  Co,  v.  Williann  Bcfa^r 
Co.,  Q.  R.  18  S.  C.  360. 

DescriptiTe   DtTords.]    —   A    trade-mark 

bearing  the  words  "  asbestic  wall  plaster  "  was 
registered  by  the  plaintiffs  on  the  3rd  February. 
1896,  The  particular  words  were  applied 
to  a  compound  of  asbestic  and  the  ordinary 
well-paper.     The  defendants  alleged  that  they 
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liad  been  selling  this  compound  before  the 
registration  of  the  trade-mark  by  the  plain- 
ti&;  that  the  words  were  merely  descriptive 
of  the  articles  of  which  the  compound  con- 
sisted; and  that  they  could  not  be  compelled 
to  invent  a  new  name : — Held,  that  the  words 
were  merely  descriptive,  and  that  the  appel- 
lants could  not  acquire  an  exclusive  right  to 
their  use.  Asheatoa  and  Aabestic  Co,  v.  Wil- 
liam Sclater  Co,,  21  Occ.  N.  130,  Q.  R.  10 
Q.  B.  165. 

DesorlptiTe  IXTord*  —  Pleading  —  Prior 
User,] — In  an  action  for  infringement  of  the 
plaintiffs'-  trade-mark  for  "asbestic  wall 
plaster,"  the  defendants  were  entitled  to  allege  j 
in  their  plea,  without  having  taken  steps  to 
have  the  plaintiffs'  mark  annulled,  that  they  | 
had  sold  asbestic  wall  plaster  long  prior  to  ; 
and  since  the  registration  of  plaintiffs'  trade- 
mark, and  that  by  law  they  had  the  right  to 
make  use  of  the  words  **  asbestic  wall  plaster," 
the  word  **  asbestic  "  being  merely  an  indica- 
tion and  description  of  the  article  sold  by  the 
defendants  and  referring  to  the  character  and 
quality  of  the  article.  Asbestos  and  Asbestic 
Co,  V.  WiUiam  Sclater  Co,.  Q.  R.  18  S.  0. 
324. 

Faaey  Name  —  Descriptive  Letters  — 
Forum — Exchequer  Court.] — ^The  letters  "C. 
X.  P.,"  standing  for  the  words  "cream  acid 
phosphates,"  a  fancy  name  for  acid  phos- 
phates manufactured  by  the  plaintiffs,  were 
held  to  constitute  a  valid  trade-mark,  and  an 
injunction  was  granted  against  the  use  thereof 
by  the  defendants,  who  had  used  these  letters 
in  the  sale  of  goods  of  the  same  class,  but 
ostensibly  as  standing  for  the  words  *'  calcium 
acid  phosphates."  Judgment  of  Meredith, 
C.J.,  2  O.  L.  R.  182,  21  Occ.  N.  467,  re- 
versed. The  amendments  to  the  Exchequer 
Court  Act  since  the  decision  in  Partio  v. 
Todd.  14  A.  R.  444,  17  S.  C.  R.  196,  have 
not  had  the  effect  of  giving  that  Court  exclu- 
sive jurisdiction  to  adjudicate  as  to  the 
validity  of  a  registered  trade  mark,  and  in 
answer  to  an  action  in  the  High  Court  of  Jus- 
tice for  Ontario  to  restrain  the  infringement 
of  a  registered  trade-mark,  its  invalidity  may 
be  shewn.  Provident  Chemical  Works  v.  Can- 
ada Chemical  Mfg.  Co.,  22  Occ.  N.  381,  4  O. 
T..  R.  545,  1  O.  W.  R.  618. 

Greosrapliieal  Desoription  —  Alien  — 
Competition,] — An  alien  has  an  action  in  the 
province  of  Quebec  to  prevent  unfair  competi- 
tion in  trade.  2.  An  unregistered  trade-mark 
is  only  entitled  to  protection  where  there  is 
unfair  or  fraudulent  competition,  and  damage 
is  caused  to  the  proprietor  of  such  mark.  3. 
Unfair  competition  does  not  exist  where  con- 
fusion of  marks  is  not  possible.  So.  in  the 
present  case,  the  adoption  by  the  defendants 
of  the  name  "  Milwaukee "  to  describe  their 
lager  beer,  made  in  Montreal,  having  preceded 
by  ten  years  the  introduction  of  the  plaintiffs' 
lager  beer  in  the  Canadian  market,  and  there 
being  no  proof  of  deception  or  damage,  the 
defendants  using  a  different  label  containing 
the  word  **  Montreal,"  the  plaintiffs  were  not 
entitled  to  an  injunction  to  restrain  the  use  of 
the  word  "  Milwaukee  "  in  connexion  with  the 
sale,  etc.,  of  the  Canadian  article.  Judgment 
in  Q.  R.  20  S.  C.  20  reversed.  Pabst  Brew- 
ing Co,  V.  Ekers,  Q.  R.  22  S.  C.  545. 

Oeos"^p]&^oal  Designation.]  —  Apart 
from  any  consideration  as  to  registered  trade- 


marks, an  action  lies  at  common  law  to  re- 
strain a  trader  from  applying  to  his  goods  the 
name  of  a  place  in  which  they  were  not  manu- 
factured, and  where  the  adoption  of  such  name 
tends  to  confuse  his  goods  in  the  eyes  of  the 
public  with  those  of  a  rival  trader  who  has 
made  his  goods  known  to  the  public  under  a 
designation  including  the  name  of  their  place 
of  origin  or  manufacture.  Pdbst  Brewing  Co. 
V.  Ekers,  Q.  R.  20  S.  C.  20. 

C^eographioal  Designation—-"  Caledonia 
Water^ — '' Caledonia  Mineral  Water,'*]  — 
The  plaintiffs  for  many  years  had  been  the 
owners  of  mineral  springs  in  the  township  of 
Caledonia,  respecting  the  waters  of  which 
they  had  caused  to  be  registered  certain  trade^ 
marks,  and  the  names  "Caledonia  water 
and  "  Caledonia  mineral  water."  The  water, 
which  was  used  medicinally  and  as  a  bever- 
age, had  through  the  plaintiffs'  exertions  and 
the' expenditure  of  large  sums  of  money,  be- 
come very  widely  known  as  water  from  Cale- 
donia springs,  and  near  the  springs  a  village, 
laid  out  on  the  ground  many  years  before, 
had  actually  come  into  existence,  where  the 
plaintiffs  had  erected  an  hotel,  and  had  pro- 
cured a  railway  station  and  post  office  to  be 
erected  under  the  name  "  Caledonia  Springs." 
In  1898  li.  &  Co.,  who  had  purchased  a  lot 
about  a  quarter  of  a  mile  distant  from  the 
plaintiffs'  place,  had,  by  sinking  an  artesian 
well,  tapped  spnngs,  from  which  water  flowed, 
similar  in  some  respects  to  the  plaintiffs', 
which  they  supplied  in  barrels  to  their  agentb, 
as  "water  from  the  new  springs  at  Cale- 
donia," which  these  agents  bottled  and  sold. 
The  bottles  used  were  similar  in  shape  and 
size  to  the  plaintiffs\  One  of  the  agents,  T. 
&  Co.,  had,  at  the  time  of  the  commencement 
of  the  action,  been  using  labels  thereon  re- 
sembling the  plaintiffs',  and  selling  the  water 
as  Caledonia  water,  but  this  had  never  been 
sanctioned  by  L.  &  Co.^  and  was  at  once 
abandoned: — ^Held,  reversing  the  judgment  in 
21  Occ.  N.  524,  2  O.  li.  R.  322  1  O.  W.  R. 
785,  that  the  defendants  could  not  be  re- 
strained from  using  the  word  "Caledonia" 
as  they  did  in  designating  the  water  sold  by 
them,  and  that  the  injunction  granted  herein 
should  be  dissolved  with  costs,  except  as  to 
T.  &  Co.,  and  as  against  them  the  plaintiffs 
should  only  be  allowed  the  costs  of  entering 
iudgment  by  default.  Grand  Hotel  Co.  of 
Caledonia  Springs  v.  Wilson,  Grand  Hotel 
Co,  of  Caledonia  Springs  v.  Tune  23  Occ. 
X.  82.  5  O.  L.  R.  141.  Affirmed,  1004,  A.  C. 
103. 

'*Hall  Mark'* — Right  to  Register.] — ^If 
by  the  laws  of  any  country  the  makers  of 
certain  goods  are  required  to  put  thereon 
certain  prescribed  marks  to  denote  the  stan- 
dard or  character  of  such  goods,  and  goods 
bearing  the  prescribed  marks  are  exported  to 
Canada  and  put  upon  the  market  here,  it  is 
not  possible  thereafter,  and  while  such  goods 
nre  to  be  found  in  the  Canadian  market,  for 
51  uy  one  to  acquire  in  Canada  a  right  to  the 
exclusive  use  of  such  prescribed  marks  to  be 
applied  to  the  same  class  of  goods,  or  to  the 
exclusive  use  of  any  mark  so  closely  re- 
sembling the  prescribed  marks  as  to  be  cal- 
culated to  deceive  or  mislead  the  public.  The 
fact  that  such  marks  were  not  trade-marks, 
but  marks  used  to  comply  with  the  statutes 
of  the  country  of  origin  would  not  in  that 
respect  in  any  way  alter  the  case.  Qusere, 
whether  any  one  would,  in  such  a  case,  be 
precluded  from  acquiring  a  right  in  Canada 
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to  the  exclusive  use  of  Buch  a  trade-mark, 
where  there  wad  no  importation  into  Canada 
of  goods  bearing  the  prescribed  foreign  marks. 
2.  The  plaintiffs  brought  an  action  for  the 
infringement  of  their  registered  specific  trade- 
mark to  be  applied  to  the  goods  manufactured 
by  them  from  sterling  silver  which,  it  was 
thought,  so  resembled  a  "  British  hall  mark/' 
or  a  hall  mark^  as  to  be  calculated  to  deceive 
or  mislead  the  public,  and  it  appeared  that 
during  the  time  that  the  plaintiffs'  goods, 
bearing  such  mark,  were  upon  the  Canadian 
market,  goods  bearing  a  "  British  hall  mark  " 
were  also  upon  the  market: — Ueld,  that  the 
plaintiffs  could  not,  under  the  circumstances, 
exercise  the  exclusive  right  to  the  use  of  such 
mark  as  a  trade-mark.  Gorham  Manufac- 
turing Co,  V.  EUis,  24  Occ.  N.  119,  8  Ex.  C. 
R.  401. 

Incorporated  Compaay  —  Infringement 
— Passing  off  goods  —  Injunction — Scope  of. 
Hovereen  Mitt,  (Hove,  and  Robe  Co,  v.  iSimcoe 
Mitt,  Glove,  afid  Robe  Co,,  3  O.  W.  R.  681. 

Industrial  Desin  —  Cook-stove — Imita- 
tion— Infringetnent — Injunction — CanioeUation 
of  Conflicting  Design.}  —  The  plaintiffs  were 
registered  owners  of  an  industrial  design  for 
a  cook-stove,  called  the  "  Royal  P'avourite, 
9-25,"  which,  as  a  special  article  of  their 
manufacture,  had  become  well  known  to  the 
trade.  The  defendants  procured  one  of  such 
stoves,  caused  a  model  to  be  made  from  it, 
and,  with  some  minor  alterations  chiefly  in 
the  ornamentation,  manufactured  a  stove 
called  the  "Royal  National,  9-25,"  and  sub- 
sequently registered  it  as  an  industrial  design. 
In  an  action  by  the  plaintiffs  for  infringe- 
ment, and  for  an  order  to  expunge  the  de- 
fendants' design  from  the  register,  the  weight 
of  evidence  established  that  the  defendants' 
design  was  an  obvious  imitation  of  that  of 
the  plaintiffs:  —  Held,  that  the  defendants 
should  be  enjoined  from  infringing  the  plain- 
tiffs' design,  and  that  the  registration  of  the 
defendants'  design  should  be  expunged  from 
the  register.  Findlay  v.  Ottawa  Furnace  and 
Foundry  Co.,  22  Occ.  N.  200,  7  Ex.  (\  R. 
338. 

InjuBotion. — Security.} — The  owner  of  a 
trade-mark,  who  complains  that  his  ordere  for 
sales  of  an  article  covered  by  the  trade-mark 
are  filled  by  the  sending  of  an  article  covered 
by  the  defendant's  trade-mark,  and  that  the 
resemblance  betwcon  the  two  marks  is  such 
that  it  may  induce  error  in  purchasing,  has 
the  right  to  an  interlocutory  injunction  upon 
furnishing  security.  Lefcbvrc  v.  Landry,  5 
Q.  P.  R.  341. 

License — Option — Agreement — Declaration 
of  rights — Specific  performance  —  Injunction 
— Misconduct — Equitable  relief — Countercla im 
— Reservation  of  rights — ^Res  judicata.  Mc- 
Avity  V.  James  Morrison  Brass  Mfg.  Co..  2 
O.  W.  R.  156,  1018. 

Pleading  —  Registration — Prior  Vser  — 
Superiority  of  Product — False  Representations 
— Scire  Facias.] — In  an  action  for  infringo- 
ment  of  a  trade-mark,  the  defendant  may,  in 
answer  to  an  allegation  that  the  trade-mark 
was  obtained  by  the  plaintiff's  firm,  deny  such 
allegation  and  state  that  the  plaintiff  was,  at 
that  time,  doing  business  under  another  name. 
2.  It  is  immaterial  whether  the  interdict  or 
the  curator  who  sues  es-qualit6  upon  a  trade- 


mark, obtained  the  registration  of  the  trade- 
mark. 3.  In  such  an  action  it  is  a  valid 
defence  to  say  that  the  label  constituting 
the  trade-mark  in  question  had  been  used  by 
the  defendant  and  others  prior  to  the  regis- 
tration  of   the   trade-mark   by    the  plaintiff. 

4.  Although  it  matters  not  which  of  the  two 
products  is  superior,  the  defendant  may  meet 
an  allegation  of  the  plaintiff's  declaration 
stating  that  his  trade-marked  product  is 
superior,  by  denying  the  statement  and  affirm- 
ing the  superiority  of  his  own  product.  5. 
False  representations  regarding  the  ownership 
of  a  trade-mark  constitute  no  ground  for  the 
voiding  of  it.  6.  A  defendant  may  plead  in 
answer  to  conclusions  demanding  that  he  be 
ordered  to  cease  to  use  a  trade-nmrk,  that  he 
had  ceased  to  use  it  before  the  institution 
of  the  action.  7.  That  the  nullity  of  a  trade- 
mark can  be  pleaded  against  an  action  based 
upon  such  trade-mark,  without  the  issuing 
of  a  scire  facias  by  the  Crown.  Fafard  v. 
Ferland,  6  Q.  P.  R.  119. 

Pleadiac  —  Statement  of  Claim  —  Suffix 
ciency  of,] — In  an  action  for  infringement  of 
a  trade-mark,  it  is  a  sufficient  allegation  that 
the  trade-mark  used  by  the  defendants  is  the 
registered  trade-mark  of  the  plaintiffia,  to 
allege  in  the  statement  of  claim  that  the  regis- 
tered trade-mark  of  the  plaintifo  and  the 
mark  used  by  the  plaintiffs  and  the  mark 
used  by  the  defendants  are  in  their  essential 
features  the  same.  2.  It  is  not  necessary  in 
such  statement  of  claim  to  allege  that  the 
imitation  by  the  defendants  of  the  plaintiffs' 
trade-mark  is  a  fraudulent  imitation.  3.  It 
is  not  necessary  to  allege  that  the  defehdant 
used  the  mark  with  intent  to  deceive,  and  to 
induce  a  belief  that  the  goods  on  which  their 
mark  was  used  were  made  by  the  plaintiffs. 
Boston  Rubber  Shoe  Co.  v.  Boston  Rubber 
Co.  of  Montreal,  21  Occ.  N.  278,  7  Ex.  C. 
R.  9. 

Prior  Use — Application  to  Rectify  Regis- 
ter— Counterclaim — Title.  ]  — A  manufacture! 
or  dealer  in  cigars  cannot  acquire  the  right 
to  an  exclusive  use,  and  be  entitled  to  regis- 
tration, of  a  specific  trademark,  of  which 
the  term  *'  King  "  forms  the  leading  feature, 
and  is  used  in  combination  with  the  repre- 
sentation of  some  particular  king,  while  other 
manufacturers  or  dealers  use  the  same  term 
with  the  likeness  of  other  kings.  Spilling  v. 
Ryall,  8  Ex.  C.  R.  195.  23  Occ.  N.  102,  ex- 
plained. 2.  An  application  to  rectify  the 
register  of  trade-marks  cannot  be  made  by 
counterclaim.  (Secus  now,  under  General 
Order  of  the  7th  March,  1904.)  S.  In  an 
action  for  the  infringement  of  a  trade-mark 
the  defendant  may  attack  the  legal  title  of  the 
plaintiff  to  the  exclusive  use  of  the  trade- 
mark he  has  registered.     Partlo  v.  Todd,  17 

5.  C.  R.  196,  referred  to.  Provident  Chemical 
Works  v.  Canadian  Chemical  Manufacturing 
Co..  4  O.  L.  R.  548,  approved.  SpilUn{f  r. 
O'KcUy,  24  Occ.  N.  119,  8  Ex.  C.  R.  426. 

Registration — Petition  to  Cancel — Simi- 
larity to  Established  Name— Company,]  — 
The  firm  name  of  persons  doing  business  as 
"The  Ijaing  Canning  and  Preserving  Com- 
pany "  is  not  so  nearly  similar  to  that  of 
"  The  Laing  Packing  and  Provision  Company. 
Ltd.,"  as  to  come  within  the  prohibition  of  R. 
S.  Q.  c.  4697,  paragraph  1,  and  entitle  the 
latter  company  to  have  the  registration  of  the 
former  set  aside,  and  the  further  use  of  such 
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name  prohibited,  particularly  in  the  abaenoe 
of  proof  of  damage  caused  by  such  similarity. 
Laing  Packing  and  Provision  Co.  v.  Ijoing,  Q. 
R.  25  S.  C.  344. 

Beciatzmtlon  —  Words — Device — BeBetn- 
hlance  —  First  User — Declaration — Truth  of 
—  EiDpunging  Mark.\  —  Registration  of  a 
trade-mark  to  be  applied  to  the  sale  of 
whisky  was  refused,  on  the  ground  that  it 
too  closely  resembled  trade-marks  previously 
registered.  The  earlier  ones  consisted  in  the 
representation  of  a  maple  leaf  and  such  words 
as  "Old  Red  Wheat,"  "Early  Dew."  The 
later  one  consisted  of  the  words  "  Maple 
Leaf"  and  the  device  of  a  maple  leaf  on 
which  was  impressed  the  figure  of  a  beaver, 
used  separately  or  in  conjunction  with  the 
words  "Fine  Old  Rye  Whisky,'  etc.  2.  A 
declaration  made  by  the  respondents  that 
they  believed  a  certain  trade-mark  was  theirs 
on  account  of  their  having  been  the  first  to 
use  it,  being  true  when  made,  and  they  having 
afterwards,  when  they  learned  of  one  J.  C.'s 
registered  trade-mark,  purchased  it  from  him, 
the  petitioners  were  not  entitled  to  have  the 
respondents*  trade-mark  expunged,  on  the 
ground  that  their  declaration  was  untrue.  3. 
In  1902,  after  the  controversy  between  the 
parties  had  arisen,  and  without  notice  to  the 
petitioners,  the  respondents  obtained  regis- 
tration of  another  specific  trade-mark,  to  be 
applied  to  the  sale  of  whisky,  which  con- 
sisted of  the  words  "  Maple  Leaf "  and  the 
representation  of  a  maple  leaf: — Held,  that 
the  registration  should  be  expunged.  Meagher 
v.  HamUton  DistUUng  Co.,  8  Ex.  C.  R,  311. 

Representations  of  ih.e  B^ins  And  tlie 
RoyiQ  Arms — User  "before  Registration — De- 
claration Signed  hy  Agent.]  —  A  label,  as 
applied  to  boxes  containing  cigars,  bearing 
upon  it  in  an  oval  form  a  vignette  of  King 
Ejdward  VII.,  with  a  coat  of  arms  on  one 
side,  and  a  marine  view  on  the  other,  sur- 
mounted by  the  words  "  Our  King,"  and  with 
the  words  **  Edward  VII."  underneath,  con- 
stitutes a  good  trade-mark  in  Canada,  and 
may  be  infringed  by  the  impression,  upon 
boxes  containing  cigars,  of  a  fac-simile  of  the 
royal  arms  surmounted  by  the  words  "  King 
Edward."  2.  The  English  rule  prohibiting 
the  use  of  the  royal  arms,  representations  of 
His  Majesty,  or  of  any  member  of  the  royal 
family,  or  of  the  royal  crown,  or  the  national 
arms  or  flags  of  Great  Britain,  as  the  sub- 
jects of  trade-marks,  is  not  in  force  in  Can- 
ada. 3.  It  is  not  essential  to  the  validity  of 
a  trade-mark  registered  in  Canada  that  the 
person  registering  the  same  should  have  used 
it  before  obtaining  registration.  The  registra- 
tion must,  however,  in  such  a  case,  be  fol- 
lowed by  use,  if  the  proprietor  wishes  to  re- 
tain his  right  to  the  trade-mark.  In  this  re- 
spect there  is  no  difference  between  the  law 
of  Canada  and  the  law  of  England.  4.  The 
declaration  required  from  the  proprietor  of  a 
trade-mark  by  s.  8  of  the  Trade-Marks  and 
Design  Act,  R.  S.  C.  c.  63,  may  be  signed  by 
his  duly  authorized  attorney  or  agent.  Spilling 
V.  RyaU,  23  Occ.  N.  102,  8  Ex.  C.  R.  195. 

Statement  of  Claln&  —  Particulars — In- 
fringement. Morrison  v.  Mitch^,  1  O.  W. 
R.  838. 

Trade  Union  —  User  by  non-members. 
RoUnson  v.  McLeod,  1  O.  W.  R.  83. 


Use  of  Corporate  MaAne  —  Fraud  and 
Deceit^Evide7W€.]—Bince  1885  the  plaintiffs, 
incorporated  in  Massachusetts,  had  done  busi- 
ness in  the  United  States  of  America  and 
Canada  as  manufacturers  and  dealers  in  India 
rubber  boots  and  shoes  under  the  name  of 
"  The  Boston  Rubber  Shoe  Company,"  having 
a  trade  Ime  of  their  manufactures  marked  with 
the  impression  of  their  corporate  name,  regis- 
tered as  their  trade-mark  known  as  "  Bos- 
tons," which  had  acquired  a  favourable  repu- 
tation. The  defendants  were  incorporated  in 
Canada  in  1896  by  the  name  of  "  The  Boston 
Rubber  Company  of  Montreal,"  and  manufac- 
tured and  dealt  in  similar  goods,  on  one 
grade  of  which  was  impressed  their  corporate 
name,  these  goods  being  referred  to  in  their 
price  lists,  catalogues,  and  advertisements  as 
"Bostons,"  and  the  company's  name  fre- 
quently mentioned  therein  as  "  Boston  Rubber 
Company."  In  an  action  to  restrain  the  de- 
fendants from  continuing  to  use  such  im- 
pressed trade-mark  or  any  other  similar  mark, 
on  such  goods  as  an  infringement  of  the  plain- 
tiffs' registered  trade-mark: — Held,  reversing 
the  judgment  in  7  Ex.  C.  R.  187,  21  Occ.  N. 
517,  that,  under  the  circumstances,  the  use 
by  the  defendants  of  their  corporate  name  in 
the  manner  described  on  goods  of  their  own 
manufacture  similar  to  those  n^anufactured 
by  the  plaintiffs,  was  a  fraudulent  infringe- 
ment of  the  plaintiffs'  registered  trade  mark 
and  calculated  to  deceive  the  public,  and  so, 
in  bad  faith,  to  obtain  sales  of  their  own 
goods  as  if  they  were  the  plaintiffs'  manu- 
factures, and  consequently,  that  the  plain- 
tiffs were  entitled  to  an  injunction  restrain- 
ing the  defendants  from  using  their  corporate 
name  as  a  mark  upon  such  goods  manufac- 
tured by  them  in  Canada.  Boston  Rubber 
Shoe  Co.  V.  Boston  Rubber  Co.  of  Montreai, 
22  Occ.  N.  275,  32  S.  C.  R.  315. 

Use  of  Similar  Name  —  Registration  — 
Misrepresentations — Injunction  —  Evidence,  1 
— The  fact  thiit  the  word  "  Simpson "  had 
been,  previously  to  the  plaintiff's  registration, 
used  and  registered  as  a  trade-mark  for  pill» 
as  a  cure  for  one  complaint,  did  not  disentitle 
the  plaintiff  to  obtain  registration  of  the  name 
as  a  trade-mark  for  pills  to  cure  another 
ailment,  and  the  registration  was  therefore 
good.  The  fact  that  the  name  **  Simpson " 
was  entirely  fictitious  and  was  not  the  name 
of  the  real  manufacturer,  did  not  constituT»> 
any  such  misrepresentation  as  would  dis- 
entitle the  plaintiff  to  an  injunction.  Only 
misrepresentations  contained  in  the  trade- 
mark itself  will  disentitle  the  plaintiff  to  an 
injunction,  and  therefore  fictitious  testi- 
monials published  by  the  plaintiff  were  nor 
such  misrepresentations  as  would  defeat  his 
right.  Ford  v.  Foster,  L.  R.  7  Ch.  611,  fol- 
lowed, isemble,  that  the  prior  user  outside  of 
Canada  of  the  word  "  Simpson "  in  connec- 
tion with  Kidney  Pills  was  not  sufBcient  to 
disentitle  the  plaintiff  to  its  exclusive  use 
within  Canada  :  —  Held,  also,  uix)n  the  evi- 
dence, that  the  defendant  had  adopted  the 
word  "  Simpson  "  wilfully,  and  solely  to  in- 
duce the  public  to  believe  that  the  pills  he 
sold  were  those  advertised  by  the  plaintiff, 
and  that  therefore  the  plaintiff  was  entitled 
to  an  injunction,  with  costs.  One  of  the  de- 
fendant's witnesses  stated  that  he  had  in  the 
year  1891  seen  the  name  "  Simpson's  Kidney 
Pills "  inscribed  upon  a  wire  door  mat  in 
London,  England.  This  evidence  was  objected 
to  on  the  ground  that  it  was  secondary  evi- 
dence and  that  the  door  mat  itself  should  be 
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produced : — Held,  that  the  evidence  should  be 
admitted  because  the  production  of  the  door 
mat  would  be  highly  inconvenient.  Temple- 
ton  V.  Wallace,  4  Terr.  L.  B.  340. 


TEADE  UNION. 

Comlilaatloi&  of  IXrorkmen  to  Injurt) 
Business  of  Employer  —  Interim  injunc- 
tion. Metallic  Hoofing  Co,  of  Canada  v.  Local 
Union  No.  30,  Amalgamated  Sheet  Metal 
Workers*  International  Assn,,  2  O.  W.  R. 
183,  2GG,  819,  844. 

Ezolusion  of  Member — Interim  injunc^ 
tion  —  Illegal  organization.  Creanwell  v. 
Uyttenrauch,  2  O.  W.  R.  447,  655,  6(>2. 

Zhcpulsion.  of  Member — Articles  of  Asso- 
i-iation  —  By-law  in  Restraint  of  Trade  — 
lllegaUty— Militia  Act,^  —  The  plaintiff,  a 
musician  and  a  member  of  the  active  militia 
of  Canada  and  of  the  band  of  a  militia  regi- 
ment, became  a  member  of  the  defendant 
association,  a  body  incorporated  under  the 
f'riendly  Societies  and  Insurance  Corporations 
Act,  whose  object  was  to  unite  the  instru- 
mental portion  of  the  musical  profession  for 
protection  of  its  interests,  the  regulation  of 
prices,  the  enforcement  of  good  faith  among 
its  members,  and  to  assist  members  in  sick- 
ness, etc.  After  the  plaintiff  joined,  the  de- 
fendants adopted  a  new  article  providing  that 
no  member  should  play  in  any  engagement 
with  any  person  playing  an  instrument  who 
WHS  not  a  member.  The  plaintiff  was  fined, 
and  expelled  for  default  of  i)ayment  of  the 
fine,  for  playing  in  his  regimental  band  at  a 
concert,  in  uniform,  under  the  direction  of  the 
bandmaster,  and  with  the  permission  of  the 
colonel  commanding — some  of  the  band  not 
l)eing  members : — ileld.  that,  at  the  time  the 
plaintiff  joined  the  association,  it  was  a  per- 
fectly legal  society,  its  objects  being  of  a 
friendly  and  provident  nature ;  but  the  amend- 
ment was  unreasonable  and  in  restraint  of 
trade  and  for  that  reason,  and  also  because 
(ontrary  to  the  Queen's  Army  Reguhitions  and 
the  Militia  Act  of  Canada,  was  illegal,  and 
the  plaintiff's  expulsion  was  invalid,  and  he 
was  entitled  to  an  injunction  and  damages. 
Iligby  V.  C^onnol,  14  Ch.  D.  482,  Mineral 
Water  Bottle,  &o.,  Society  v.  Booth,  36  Ch. 
D.  465,  Swaine  v.  Wilson,  24  Q.  B.  D.  252, 
and  Chamberlain's  Wharf,  Limited,  v.  Smith. 
11900]  2  Ch.  605,  considered.  Parker  v.  T(>- 
ronto  Musical  Protective  Association,  21  Occ. 
X.  31,  32  O.  R.  305. 

Fees  of  Members — Arrears — By-laws — 
Prnnlty  for  Infraction.]  —  By  their  charter 
the  plaintiff  association  have  power  to  im- 
lK)se  by  by-law  the  payment  of  an  annual  fee 
by  each  of  their  members,  and  also  a  penalty 
for  every  infraction  of  their  by-laws.  The 
association,  in  pursuance  thereof,  passed  a 
by-law  fixing  the  membership  fee  at  $2  a 
year  and  imposing  a  penalty  of  $10  for  every 
infraction  of  the  by-laws.  The  defendant 
took  out  his  license,  and  paid  his  fee  for  one 
year,  and  afterwards  exercised  his  trade  for 
three  years  without  paying  his  fee : — Held, 
that,  in  the  circumstances,  the  plaintiff  asso- 
ciation could  claim  from  the  defendant  only 
the  penalty  which  he  had  incurred  for  the  in- 
fraction of  the  by-laws  and  not  the  arrears 
of  his  fees.     Barhrra'  AnHociation  of  the  Pro- 


vince of  Quebec  v.  Chorlebois,  Q.  R.  23  S.  C 

287. 

Induoins  Breaeb  of  Contraet — Jnter- 
ferenoe  v>itK  Bu^ness  —  Foreign  Officer — In^ 
corporation  —  Pleading,]  —  Damages  are  re- 
coverable against  a  trade  union  and  the  mem- 
bers thereof  in  an  action  by  employers  of 
workmen  when,  by  means  of  threats,  abusive 
language,  and  a  system  of  espionage,  the 
workmen  are  induced  to  break  their  contracts 
of  employment  with  the  employers,  and  other 
workmen  are  prevented  from  entering  into  the 
employment  in  their  stead.  And  a  foreign 
officer  of  an  organized  body  of  which  the  looil 
trade  union  was  a  part,  who  came  to  this  pro- 
vince and  aided,  encouraged,  and  directed  the 
members  in  their  unlawful  acts,  was  held  lia- 
ble with  them  for  the  consequences.  It  is  too 
late  at  the  trial,  after  a  trade  union  has  appear- 
ed and  pleaded  in  an  apparently  corporate  capa- 
city, to  raise  the  objection  that  it  is  not  in 
fact  incorporated  or  liable  to  be  sued.  Such 
an  objection  must  be  specially  pleaded.  Krug 
Furniture  Co.  v.  Berlin  Union  of  Amalgama^ 
ted  Woodworkers,  23  Occ  N.  170,  5  O.  L.  R. 
463,  2  O.  W.  R.  282. 

Interferenoe  betireen  Master  au»d 
Serraat — Interim  injunction  —  Balance  of 
convenience.  Small  v.  American  Federaticn 
of  Musicians,  2  O.  W.  R.  26,  33,  99,  278, 
310. 


Interferenoe  ^vitli.  Employi 
neas — Injunction  —  Action  against  members 
of  union — Parties  —  Representation  —  Local 
bodies  —  Greneral  council.  Gumey  Foundry 
Co.  V.  Emmett,  2  O.  W.  R.  938,  950,  1038. 

Interferenoe  witli  Serraats  of  Plain- 
tiff—  Interim  injunction.  Small  v.  Hyiien- 
rauch,  2  O.  W.  R.  447,  656,  658. 

IXTatehins  and  Besetting — Conspiracy 
— Injunction.]  —  Injunction  granted  m  the 
terms  of  the  order,  in  Taff  Vale  R.  W.  Co.  v. 
Amalgamated  Society  of  Railway  Servants, 
[1901]  A.  C.  426.  Le  Roi  Mining  Co.  v. 
Rossland  Miners^  Union,  No.  S8.  Western 
Federation  of  Miners,  8  B.  O.  R.  370. 


TSADIHO   COBPOEATION. 

See  Chose  in   Action  —  Assignment  of 

— Company. 


TRADIHO  STAMPS. 

See  CoNSTxrcmoNAL  Law. 


TBABTSCBIPT. 


See  Execution. 
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TEANSIENT  TSADEBS. 


iSee  Municipal  Cobporations. 


TBEAinro. 

See  Pabliamentabt  Elections. 


TKEATY. 

6'ef  Constitutional  Law. 


TSEES. 


Orowins   Trees   —   Highway 
standing  " — Municipal    corporation- 
Wolff  V.  Kehoe,  1  O,  W.  B.  78. 


—   '^Left 
—Statutes. 


Onuunental  Trees  —  DeBtruction  hy 
Ka4hoay  Company  under  Statute — Rights  of 
Ovmert  —  Injunction  —  Construction  of 
initatutee,} — ^The  right  of  property  in  shade 
trees  on  highways  and  to  fence  them  in^  con- 
ferred upon  the  owners  of  the  lands  adjacent 
to  the  highways  by  s.  688  of  the  Municipal 
Act»  R.  S.  M.  1902  c.  116,  is  not  taken 
away  by  an  Act  incorporating  a  railway  com- 
pany with  i)ower  to  construct  a  line  of  rail- 
way along  the  public  highway  with  the  con- 
sent of  the  municipality  and  according  to 
plans  to  be  approved  by  the  council  of  the 
municipality,  even  although  such  consent  has 
been  given  and  such  plans  approved.  The 
defendants'  Act  of  incorporation  provided 
that  the  several  clauses  of  the  Manitoba  Rail- 
way Act,  R.  S.  M.  1902  c.  145,  should  be 
incorporated  with  and  deemed  part  of  it. 
And  the  Railway  Act  provides  that  the  sev- 
eral clauses  of  the  Manitoba  Expropriation 
Act,  R.  S.  M.  1902  c.  61,  with  respect  to 
the  expropriation  of  land  and  the  compensa- 
tion to  be  paid  therefor,  shall  bo  deemed  to 
be  incorporated  mutatis  mutandis  with  the 
Railway  Act: — Held,  that  the  defendants 
had  no  right  to  cut  dovm  the  trees  on  the 
highway  or  to  lower  the  grade  in  front  of 
the  plaintifiEs*  land^  although  such  action  was 
necessary  in  carrying  out  the  approved  plans, 
without  taking  the  proper  steps,  under  the 
Railwav  Act  and  the  Expropriation  xVct, 
either  to  ascertain  and  pay  the  damages  suf- 
fered by  the  plaintiffs  to  their  land  injurious- 
ly affected  by  the  intended  construction,  or 
to  procure  an  order  from  a  Judge,  under  s. 
25  of  the  Railway  Act,  giving  them  the  right  to 
take  possession  upon  giving  securi^  for  pay- 
ment of  the  compensation  to  be  awarded ;  and 
that  the  interim  injunction  secured  by  the 
plaintiffs  should  be  continued  until  the  trial 
unless  the  defendants  should  furnish  security 
that  they  would  proceed  forthwith  to  settle 
the  amount  of  such  compensation.  Banna- 
tyne  v.  Suburban  Rapid  Transit  Co,,  24  Occ. 
N.  380,  16  Man.  L.  R.  7. 

PropertT  in  Trees  Planted  in  High- 
^ray  —  Destruction — Recovery. 1  —  Trees 
planted  upon  the  public  highway  in  the  city 
of  Montreal,  with  the  consent  of  the  muni- 
cipal authority  and  in  conformity  with  its 
regulations,  become  an  accessory  to  the  pro- 
perty in  the  land  in  front  of  which  and  for 


the  advantage  of  which  they  have  been  plant- 
ed, and  the  owner  of  such  land  may  main- 
tain an  action  for  damages  against  a  neigh- 
bour, when  by  reason  of  *the  industry  carried 
on  by  the  neighbour,  the  trees  have  been  de- 
stroyed. Beauchamp  v.  City  of  Montreal, 
M.  L.  R.  7  S.  G.  382,  followed.  L'Muissier 
v.  Brosseau,  Q.  R.  20  S.  C.  170. 

See  Municipal   Cobporationb  —  Timbkb. 


TBESFASS  TO  GOODS. 

Destmotion  of  Aniinal — Proof  of  iden- 
tity— ^Evidence. — Bremner  v.  Walker  (N.W. 
T.),  2  W.  L.  R.  347. 

Hire  of  Chattels — Contract  for  —  Pay- 
ment in  Satisfaction  for  Breach  of — Effect 
of — Hew  Tridi — Notice  of  Motion,] — In  an 
action  upon  a  contract  for  the  hire  of  chat- 
tels, the  plaintiff  is  entitled  to  recover  dam- 
ages *for  the  improper  use  of  or  injurv  to 
the  chattels  or  for  a  conversion  of  them. 
Therefore,  where  a  plaintiff  sued  in  assump- 
sit for  the  liire  of  blocks  and  gear  for 
hoisting,  and  also  added  a  count  in  trespass 
for  the  improper  use  and  injury  to  the  same 
and  a  count  in  trover  for  a  conversion  of 
a  part  thereof,  and  the  trial  Judge  found  that 
a  sum  of  money  paid  by  the  defendant  to 
the  plaintiff  before  action  was  an  ample  com- 
pensation for  the  plaintiff's  claim  on  the 
count  for  hiring: — ^Held,  that  this  amounted 
to  a  finding  in  favour  of  the  defendant  on 
the  pleas  of  *'  not  guilty,"  pleaded  to  the 
counts  in  tort.  A  copy  of  the  notice  of  the 
motion  for  a  new  trial  must  be  served  upon 
the  Judge  who  tried  the  cause.  The  mere 
filing  of  the  same  with  the  clerk  is  not  suffi- 
cient.    Lang  v.  Brown,  34  N.  B.  Reps.  492. 


TRESPASS  TO  LAND. 

» 

Action  —  PoBBCBBion — Effect  of  Enclosure 
by  Another,^ — The  mere  enclosure  of  the  land 
of  another,  by  the  adjoining  proprietor,  by  a 
fence  put  up  with  the  consent  of  and  by 
arrangements  with  the  owner,  for  the  purpose 
of  protecting  the  lands  of  both  against  cattle, 
does  not  dispossess  the  owner,  nor  prevent 
him  from  maintaining  trespass  against  any- 
one intruding  therein,  or  using  his  land  for 
purposes  other  than  that  for  which  it  was 
(>nclc«ed.  Brookman  v.  Conway,  35  N.  S. 
Ueps.  462,  affirmed.  Conway  v.  Brookman, 
:VS  S.  C.  R.  185. 

Aninials  • —  Fenf^es — Agreement — Mun^ 
cipal  By-law.^ — The  plaintiff  and  defendant, 
adjoining  land-owners,  made  an  arbitrary 
division  of  the  line  fence  between  their  lots, 
which  was  less  than  five  feet  in  height  and 
which  they  agreed  to  keep  in  repair.  By 
reason  of  the  defendant  allowing  his  portion 
to  get  into  disrepair,  his  cattle  and  sheep 
got  on  the  plaintiff's  land  and  damaged  it. 
The  defendant  also  allowed  his  cattle  to  es- 
cape and  run  at  large  on  the  highwa;y, 
whence,  by  breaking  down  the  plaintifiTs 
fences,  they  got  on  the  plaintiff's  land  and 
further  damaged  it.  A  township  by-law  pro- 
vided that  no  fence  should  be  less  than  five 
ftM>t  high,  and  prohibited  the  running  at  large 
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of  all  breachy  cattle: — Held,  that  the  defend- 
ant was  liable  for  the  damages  sustained  by 
the  plaintiff,  and  that  such  liability  was  not 
affected  by  the  by-law.  Barber  v.  Cleave,  2 
O.  L.  R.  213. 


Boiutdaries — Middle  of  stream. 
V.  Douglas,  1  O.  W.  R.  552. 


\Va%on 


Boundaries  —  Survey  —  Ck^nventional 
Una  —  Agreement  —  Possessory  title — Ileal 
Property  Limitation  Act — ^Acts  shewing  pos- 
session.    Clark  V.  Fhhcr,  3  O.  W.  R.  358. 

BoiuLdary  Lines  Act  —  OhUgation  to 
Fence — Joint  ,  Owner — Partie» — Possession — 
Right  of  Action,]  —  The  provision  in  s.  4  of 
the  Boundary  Lines  Act,  R.  S.  M.  c.  12,  viz., 
''  Each  of  the  parties  occupying  adjoining 
tracts  of  land  shall  make,  keep  up,  and  re- 
pair a  just  proportion  of  the  division  or  line 
fence  on  the  line  dividing  such  tracts,  and 
equally  on  either  side  thereof j"  does  not  super- 
sede the  common  law  liability  of  an  owner 
of  cattle  for  all  their  trespasses  except  such 
as  are  due  to  defects  in  fences  which  the 
complainant  is  bound  as  between  himself 
and  such  owner  to  keep  up;  and  such  owner 
will  be  liable  for  the  trespasses  committed 
by  his  cattle,  unless  it  is  shewn  that  the  com- 
plainant was  bound  to  keep  up  and  repair 
the  particular  part  of  the  fence  through 
which  the  cattle  entered.  The  common  law 
rule  is  not  displaced  by  a  joint  liability  to 
keep  up  fences.  The  injured  crops  were 
raised  by  plaintiff  who  was  in  possession,  but 
another  person  had  a  half  interest  in  the 
crop:  —  Held,  that  sole  possession  by  the 
plaintiff  was  sufficient  to  support  an  action 
of  trespass,  and  it  was  not  necessary  to  make 
the  co-owner  a  party  or  to  obtain  any  re- 
lease from  him.  Star  v.  Rookesby,  1  Salk. 
335,  and  Graham  v.  Peat,  1  East,  246,  fol- 
lowed. Garrioch  v.  McKay,  21  Occ.  N.  421, 
13  Man.  L.  R.  404. 

CuttiiLS  satd  Removins  Timber — Mea- 
sure of  Damages — Wrongful  and  Wilful  Acts.} 
— In  trespass,  the  inquiry  is,  what  damages 
will  compensate  or  restore  the  plaintiff  finan- 
cially to  his  original  position  as  nearly  as 
possible  at  the  time  when  the  trespass  was 
committed.  Where  the  defendants  had  wrong- 
fully and  wilfully  entered  upon  and  cut  and 
carried  away  timber  from  the  plaintiffs'  limits, 
and  the  plaintiffs  sued  for  trespass  only : — 
Held,  that  the  damages  should  be  measured 
by  :  (1)  the  value  of  the  timber  after  it 
was  severed  and  manufactured,  so  far  as  it 
was  manufactured,  while  on  the  timber  limits 
of  the  plaintiffs,  immediately  before  the  de- 
fendants removed  it;  (2)  such  sum  as  repre- 
sented the  extent  to  which  the  limits  were 
injured,  if  at  all,  by  reason  of  their  having 
been  partly  denuded  by  the  acts  of  the  de- 
fendants; (3)  such  further  and  other  damage 
as  resulted  to  the  limits  by  the  acts  of  the 
defendants,  such,  for  instance,  as  wasteful 
methods  in  cutting,  using  the  surface  to  pass 
and  repass,  etc.  Martin  v.  Porter,  5  M.  & 
W.  351,  and  Bulli  Coal  Co.  v.  Osborne, 
[1899]  A.  C.  351,  applied  and  followed. 
Decision  of  Lount.  J.,  22  Occ.  N.  114,  3  O. 
L.  R.  2(>9«  affirmed.  Union  Bank  of  Canada 
V.  Rideau  Lumber  Co.,  23  Occ.  N.  11,  4  O. 
L.  R.  721,  1  O.  W.  R.  764.  . 

Defence  —  Expropriation — Plan  —  De- 
scription —  Boundary  Line  —  Damages."] — 


The  defence  in  an  action  for  trespass  to 
land  was  that  the  land  in  question  has  been 
expropriated  by  the  town  of  S.  under  the 
provisions  of  the  Acts  of  the  province,  1889, 
c.  84,  and  conveyed  by  the  town  to  the  de- 
fendant company.  The  Act  contained  a  pro- 
vision that,  upon  the  filing  of  a  plan  in  the 
office  of  the  regbtrar  of  deeds  for  the  county, 
immediately  after  the  town  council  should 
have  by  resolution  provided  for  such  expro- 
priation, all  right,  etc.,  in  said  lands  should 
forthwith  absolutely  vest  in  the  town : — Held, 
that  the  filing  of  the  plan  would  be  in- 
effectual in  the  absence  of  a  resolution  of  the 
town  council  iH-oviding  for  the  acquisition 
or  expropriation  of  the  land;  and  that  a  de- 
scription written  on  the  face  of  the  plan  was 
made  part  of  and  must  be  taken  in  connec- 
tion with  it.  The  defence  to  the  action  de- 
pended in  part  upon  the  position  of  the  line 
between  McD.  and  McL. : — Held,  that  the 
mode  adopted  by  the  defendant  to  fix  the 
starting  point  of  this  line  could  not  be  adopt- 
ed to  the  exclusion  of  all  others,  and  to  con- 
trol the  line  as  established  by  the  vendors 
and  purchasers  at  the  times  the  conveyances 
were  mdde,  and  not  since  disputed,  especially 
as  the  effect  would  be  to  deprive  the  plaintiff 
of  his  land  without  proper  notice,  and  with- 
out remuneration  :—^eld,  with  respect  to 
damages,  that  though  they  were  not  sudi  as 
the  Court  would  have  given,  the  matter  was 
one  in  the  discretion  of  the  trial  Judge,  and 
there  was  no  reason  for  interfering.  McLen- 
nan V.  Dominion  Iron  and  Steel  Co.,  36  N. 
S.  Reps.  28. 

EJeotment  —  Boundaries  —  Surrey  — 
Encroachment  —  Damages  —  Possession  — 
Form  of  judgment  —  Variation  —  Scale  of 
costs  —  Appeal  as  to.  Gilmore  ▼.  Luck- 
hurst,  3  O.  W.  R.  383,  676. 

Injnnotlon  —  Expropriation — Statute — 
Acquiescence  —  Compensation.] — ^Where  a 
trespasser,  by  taking  proper  steps  to  that 
effect,  would  have  the  right  to  expropriate 
the  lands  in  dispute,  an  injunction  should  be 
withheld  in  order  to  enable  the  necessary  pro- 
ceedings to  be  taken  and  compensation  made. 
Goodson  V.  Richardson,  L.  R.  9  Ch.  221,  and 
Cowper  V.  Laidler,  [1903]  2  Ch.  337,"  applied. 
But  where  there  has  been  acquiescence  equiv- 
alent to  a  fraud  upon  the  defendant,  the  in- 
junction ought  not  to  be  granted,  even  where 
the  legal  right  of  the  plaintiff  has  been  proved. 
Gerrard  v.  O'Reilly,  3  Dr.  &  War.  414. 
Wilmot  V.  Barber,  15  Ch,  D.  96,  Johnson 
V.  Wyatt,  2  DeG.  J.  &  S.  17,  and  Smith  v. 
Smith,  L.  R.  20  Eq.  500  referred  to.  By 
the  defendants*  charter,  5d  V.  c.  62,  es.  9, 
25  (B.C.),  it  was  provided  that  the  powers 
to  enter,  survey,  ascertain,  set  out,  and  take, 
hold,  appropriate,  and  acquire  lands,  shonld 
be  subject  to  the  making  of  compensation,  and 
that  the  powers,  other  than  the  powers  "to 
enter,  survey,  set  out,  and  ascertain,"  shonld 
not  be  exercised  or  proceeded  with  until  ap- 
proval of  the  plans  and  sites  by  the  Lieu- 
tenant-Governor in  council.  The  defendants 
entered  upon  lands  of  the  plaintiffs,  made 
surveys,  and  constructed  works  thereon,  with- 
out making  compensation  or  obtaining  sadh 
approval.  Some  time  after  entry  the  de- 
fendants obtained  the  necessary  order  in  coun- 
cil approving  of  the  plans  and  sites  of  (be 
land  to  be  expropriated: — ^Held,  that  making 
of  compensation  was  not  a  condition  preced- 
ent to  making  the  survey  and  taking 
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sion  of  the  land,  and,  as  the  order  in  council 
was  not  dealt  with  at  the  trial  the  rights 
of  the  parties  could  not  properly  be  deter- 
mined on  the  material  presented;  the  injunc- 
tion should,  therefore,  be  refused,  and  the 
parties  left  to  take  proceedings  as  they  should 
respectively  see  fit.  Judgment  in  Byron  N. 
White  Co.  V.  Sandon  Waterworks  and  Light 
Co.,  10  B.  C.  R.  361,  varied.  Sandon 
Watencorka  and  lAght  Co.  v.  Byron  N, 
White  Co^  35  S.  C  R.  309. 

I]i|iixy  —  Trespass — Pleading — Negligence 
— Scienter,} — In  an  action  of  trespass  for 
an  injury  to  the  plaintiff's  horse  by  the  de- 
fendant's cow,  the  declaration  was  neld  bad, 
on  demurrer,  for  not  alleging  negligence  or 
knowledge  of  vice.  Elliott  v.  Doak,  3t>  N. 
B.  Reps.  828. 

iffi^a<«^  Claim  —  Contradictory  Evi- 
dence— Wilful  Trespass — Rule  in  Assessing 
Damages — Practice — Adding  Party  — <-  Rever- 
sal on  Appeal,} — ^In  an  action  for  damages 
for  entry  upon  a  placer  mining  claim  and 
removing  valuable  gold  bearing  gravel  and 
dirt,  the  trial  Judge  found  the  defendants 
guilty  of  gross  carelessness  in  their  work, 
held  that  they  should  be  accounted  wilful 
trespassers,  and  referred  the  cause  to  the 
clerk  of  the  Court  to  assess  the  damages. 
The  referee  adopted  the  severer  rule  applica- 
ble in  cases  of  fraud  in  assessing  the  dam- 
ages. The  Territorial  Court  en  banc  re- 
versed the  trial  Judge  in  his  findings  of  fact 
upon  the  evidence : — Held,  reversing  the  judg- 
ment appealed  from,  that  the  trial  Judge's 
findings  should  be  sustained  with  a  slight 
variation,  but  that  the  referee  had  erred  in 
adopting  the  severer  rule  against  the  defend- 
ants in  assessing  the  damages,  and  that  his 
report  should  be  amended  in  view  of  such 
error.  Semble,  that  the  record  and  pleadings 
should  be  amended  by  adding  the  plaintiff's 
partner  as  co-plaintiff: — Held,  per  Tasche- 
reau,  C.J.C.,  dissenting,  that,  altiiough  not 
convinced  that  there  was  error  in  the  judg- 
ment of  the  trial  Judge  which  the  Court  en 
banc  reversed,  while  at  the  same  time  it  did 
not  appear  that  there  was  error  in  the  judg- 
ment en  banc,  yet  the  latter  judgment  should 
stand,  as  the  Court  en  banc  should  not  be 
reversed  unless  the  Supreme  Court,  on  the 
^peal,  be  clearly  satisfied  that  it  was  wrong. 
Ktrkpatrick  v.  McNamee,  25  Occ.  N.  126,  36 
S.  C.  R.  152. 

Possessory  Action,  —  Disturbed  Posses- 
sion —  Prescription  —  Title  —  Interven- 
tion^]— ^The  plaintiff,  by  possessory  action, 
complained  of  being  troubled  in  his  posses- 
sion, by  the  defendants,  of  the  rear  portion 
of  lots  2195  and  2196  of  the  cadastral  plan 
of  Three  Rivers,  extending  from  "  la  clme  de 
la  oOte"  to  the  river  St.  Lawrence.  The 
defendants  pleaded  ownership  and  possession 
under  arrangements  with  the  Crown.  The 
Canada  Iron  Furnace  Company  intervened, 
daiming  Ownership  of  the  entire  lot  No.  2196 
under  a  deed  of  sale  of  the  30th  October, 
1890,  accompanied  by  constant  possession  for 
over  ten  years.  The  plaintiff  contested  the 
intervention,  alleging  that  the  intervenants 
could  only  claim  the  extent  of  ground  con- 
veyed to  their  auteur,  by  sheriff's  sale  of 
the  15th  February,  1862,  and  which  extended 
only  to  the  "cime  de  la  cOte,"  none  of  which 
is  claimed  by  the  action,  the  portion  so 
daimed  starting  from  the  "  ctme  de  la  cOte  " 
and   going   to   the   river.    The   intervenants' 


title  expressly  covered  all  the  land  to  the 
river,  which  is  given  both  by  the  s  title  and 
by  the  cadastral  plan  as  the  boundary  thereof. 
The  intervenants  were  never  troubled  in  their 
possession  judicially,  the  only  disturbance  be- 
ing a  notarial  protest  by  the  plaintiff,  more 
than  a  year  and  a  day  prior  to  the  institu- 
tion of  this  action,  notifying  the  intervenantu 
that  be  claimed  the  land  now  daimed  by  his 
action,  and  requiring  them  to  join  in  making 
a  line  fence  along  the  "  dme  de  la  oOte.' 
This  protest  was  not  followed  by  any  attenipt 
to  obtain  possession  of  the  land  from  the  in- 
tervenants:— Held,  that  there  was  no  trouble 
de  droit  of  the  intervenants'  possession  within 
ten  years.  2.  A  notarial  protest  is  not  a 
trouble  de  droit  of  possession  of  land,  and 
does  not  interrupt  prescription.  3.  The  in- 
tervenants' title  and  constant  possession  gave 
them  ownership  of  the  land,  notwithstanding 
the  title  of  conveyance  to  their  auteur.  4. 
The  intervenants  had  a  su£Sdent  interest  to 
intervene,  having  shewn  a  possession  which 
was  troubled  by  the  plaintiff's  action.  5. 
Possession  which  affects  a  whole  lot  of  land 
renders  it  unnecessary  to  prove  particular 
acts  of  possession,  within  a  year  and  a  day, 
of  any  special  part  of  the  lot.  Dupri  v. 
Harbour  Commissioners  of  Three  Rivers^  Q. 
R.  23  S.  C.  489. 

Searching  for  Idquor  ^ritlioiit  IXTar- 
rant  —  Prtvate  Dvoelling  House  —  Liquor 
License  Act  —  County  Constable  —  Notice 
of  Action  —  Bona  Fide  Conduct  —  Leave 
and  License  —  Jury,} — ^The  defendant,  a 
county  constable  appointed  by  a  police  magis- 
trate, searched  the  plaintiff's  dwelling  house 
for  liquor  without  a  warrant  and  without 
any  spedal  authority.  In  an  action  for  tres- 
pass the  trial  Judge  held  that  the  defendant 
was  acting  in  the  discharge  of  fiis  duty, 
and,  there  being  no  evidence  of  malice,  that 
he  was  entitled  to  notice  of  action,  and 
withdrew  the  case  from  the  jury  and  directed 
a  nonsuit: — Held,  on  appeal,  that  the  ques- 
tion as  to  whether  the  defendant  was  acting 
bona  fide  in  the  discharge  of  his  duty  as  a 
constable,  in  searching  a  private  house,  as 
being  a  house  of  public  entertainment,  for 
liquor,  was  a  question  for  the  jury ;  and  that 
leave  and  license,  which  was  argued  on  the 
appeal  but  not  pleaded  on  the  record,  should 
also,  if  pleaded,  be  submitted  to'  the  jury; 
and  the  judgment  dismissing  the  action  wab 
set  aside  and  a  new  trial  ordered,  with  liberty 
to  the  defendant  to  amend  by  adding  a  plea 
of  leave  and  license.  Bell  v.  Lott,  25  Occ. 
N.  34,  9  O.  L.  R.  114,  4  O.  W.  R.  430. 

Searohins  PriTate  Bwellinp^  House 
witliout  IXrarraat  -«-  Liquor  Llcen^e  Act 
—  House  of  public  entertainment  —  Honest 
belief  —  Leave  and  license  —  Questions  for 
jury  —  Pleading.  Bell  v.  Lott^  4  O.  W.  R. 
430. 

Timber  —  Conversion  —  Assignment  of 
claim  for  wrongful  act  —  Dispute  of  title 
— License  —  Estoppel  —  Admissions  —  Hus- 
band and  wife.  McDermott  v.  Travers,  5 
O.  W.  R.  313. 

Timber  —  Conversion  —  Joinder  of  de- 
fendants and  causes  of  action  —  Purchasers 
from  trespassers.  Rogers  v.  Frechette,  (B. 
C),  1  W.  L.  R.  190. 

Title  —  Pleadings  —  Jurisdiction  of 
County  Court  —  Damages  —  Boundary  — • 
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l>eclamtion  —  Claim  of  tenant  —  Amend- 
ment —  Costs.  Miller  v.  Smith,  6  O.  W. 
U.  784. 

Uirafmotiimry  of  ITAdiTlded  Half.] — 

The  usufructuary  of  an  undivided  half  of  an 
immovable  has  a  right  of  action  in  trespass. 
Martin  v.  Campbell,  Q.  R^  23  S.  C.  522. 

Wroncfvl  and  WUfnl  —  DamagcB  — 
Mode  of  AsBeMn^nt,^ — Where  in  an  action 
of  trespass,  the  judgment  is  that  the  tres- 
pass was  wrongful  and  wilful,  the  assessment 
of  damages  must  be  on  the  basis  of  such 
finding,  and  not  as  if  the  trespass  was  done 
innocently  or  bona  fide.  Union  Bank  of  Can- 
ada V.  Rideau  Lumber  Co.,  22  Occ.  N.  114, 

O.  L.  R.  269. 
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X.  Sbttixg  Down,  1609. 
XI.  Test  Action,  1609. 


TBESPASS  TO  PEBSOH. 

Arrest  and  Searoh  —  RcoBonabl^  and 
Probable  Cause  —  Post  Office  —  Decoy  Let- 
ter,]— ^The  appellant,  a  letter  carrier  employ- 
ed by  the  post  ofiice  department  at  Montreal, 
was  intrusted  with  the  delivery  of  two  decoy 
letters,  for  the  purpose  of  testing  his  honest>. 
Rach  of  the  letters  contained  a  small  sum 
of  money.  One  of  them  bore  a  non-exist- 
ont  address,  the  other  a  real  address.  The 
latter  was  delivered,  but  the  former,  under 
the  rules  of  the  department,  should  have  been 
entered  in  the  book  kept  at  the  post  office 
for  that  purpose,  and  the  letter  «hould  have 
been  returned  by  the  carrier  to  the  post  office. 
There  being  no  entry  of  this  letter  in  the 
post  office  book,  after  the  usual  time  for  mak- 
ing such  entry  had  elapsed,  the  appellant 
was  detained  and  searched  by  the  respondent, 
a  detective,  acting  under  the  instructions 
of  the  post  office  department  The  letter 
not  being  found  on  the  appellant,  he  was 
released.  On  the  following  dny  the  letter 
was  returned  to  the  post  office:  —  Held, 
(affirming  the  dispositif  of  the  judgment  in 
Q.  R.  20  S.  C.  549,  with  a  modification  of 
the  consid^rants)  that  the  appellant  having 
violated  the  rules  of*  the  post  office  depart- 
niont,  by  failing  to  enter  the  letter  bearing 
A  non-existent  address  in  the  book  provided 
for  that  purpose,  there  was  reasonable  and 
probable  cause  for  detaining  and  searching 
him,  and  that  his  action  for  damages  against 
liie  respondent,  in  the  absence  of  evidence 
I  hat  the  respondent  had  made  an  improper 
and  illegal  use  of  his  authority  in  the  manner 
in  which  he  effected  such  detention  and 
sv^arch.  and  subsequent  release,  could  not  br 
maintained.  2.  A  letter  is  a  post  letter  al- 
lixmgh  directed  to  a  fictitious  or  non-oxistont 
address.  Mayer  v.  Vaughan,  Q.  U.  11  K.  B. 
340. 

Assault  —  Porsonnl  injuries  —  Damages. 
/f arris  v.  Burt.  Kim/  v.  Burt,  474.  2  O.  W. 
U.    474,    3    O.    W.    R,    400. 

Pleading  —  Allegations  as  to  ('hurartvr.'] 
— In  an  action  for  damages  for  trespass  or 
as:gravated  assault,  allegations  concerning  the 
ivspective  characters  of  the  plaintiff  and  d<»- 
fendant  will  be  struck  out  of  the  record,  upon 
inscription  in  law.  as  being  useless  and  not 
portinent  to  the  issm*.  CJn'tiirr  v.  ^fnrtin. 
il  R.  25  S.  C.  324. 

.^ee   AssAn.T. 


I.   CAUSE    LdST. 

Case  Tried  Ovt  of  its  Tvn.  iiL  Ab- 
sence of  Party  —  Sew  Trial.] — See  Milii- 
gan  v.  Crocket,  36  N.  U.  Reps.  351. 

Priority  —  Action  for  Pension,]  —  An 
action  for  an  alimentary  pension  will  not  be 
given  priority  upon  the  list  for  trial.  Bro- 
dour  V.  Moreau,  8  Q.  P.  R.  437. 


II.  Copy  of  Pleadings  for  Judge. 

Dispensins  witli  —  Setting  Down.]  — 
The  copy  of  plea<fings  required  by  art.  295. 
I  C.  P.,  is  for  the  use  of  the  Judge  alone;  and 
'  where  the  Judge  of  the  district  had  informed 
!  the  advocates  and  prothonotary  of  that  dis- 
trict that  he  did   not  require  this  copy,   an 
inscription     made     without    was    held    valid. 
Meni<T  v.  Whiting,  Q.  R.  18  S.  C.  113, 


III.  INSCBIPTION. 

Irregnlarity  —  Time  —  Joinder  of  Is- 
sue.]— An  inscription  for  hearing  upon  the 
merits  filed  less  than  three  days  before  issue 
joined  is  illegal  and  will  be  set  aside  on 
motion.  Brisson  v.  International  Harvester 
Co..   6   Q.   P.   R.   42. 


Proeeeding  taken  in  Name  of  De- 
eeased  Party  —  Amendment — Discretion^ 
ary  Order  —  Interference  U)ith  Discretion  on 
.Ippeal.] — During  the  time  between  the  hear- 
ing of  a  case  and  the  rendering  of  the  judg- 
ment in  the  trial  Court,  the  defendant  died. 
His  solicitor,  by  inadvertence,  inscribed  the 
case  for  revision  in  the  name  of  the  deceased 
defendant.  The  plaintiffs  allowed  a  term 
of  the  Ck)urt  of  Review  to  pass  without  no- 
tiring  the  irregularity  of  the  inscription,  but, 
when  the  case  was  ripe  for  hearing  on  the 
merits,  gave  notice  of  motion  to  reject  the 
inscription.  The  executors  of  the  deceased 
defendant  then  made  a  motion  for  permission 
to  amend  and  to  be  allowed  to  make  a  regu- 
lar reprise  dMnstance.  The  Court  of  Review 
allowed  the  plaintiffs'  motion  as  to  costs 
only,  permitted  the  amendment  and  reprise 
crinstanoe  applied  for,  and  reversed  the  trial 
(^ourt  judgment  on  the  merits.  The  Court  of 
King's  Bench  (appeal  side)  reversed  the 
judgment    of    the    Court    of   Review,    on    the 
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ground  that  it  had  no  jurisdiction  to  allow 
the  amendment  and  hear  the  case  on  the 
merits,  and  that,  consequently,  all  the  orders 
and  judgments  given  were  nullities: — Held, 
reversing  the  judgment  appealed  from.  Strong, 
C.J.,  and  Taschereau,  J.,  dissenting,  that  the 
Court  ol  Review  had  jurisdiction  to  allow  the 
amendment  and  reprise  d'instance,  and  that, 
as  there  was  no  abuse  of  discretion,  the 
Court  of  King*8  Bench  should  not  have  in- 
terfered. Price  V.  Eraser,  22  Occ.  N.  46,  31 
S.    C.    R.   556. 

Reinstatement  of  Case  Struok  Ont — 

notice,] — Where  a  case,  inscribed  on  the  roll 
for  trial,  has  been  struck  out  in  the  absence 
of  the  attorneys,  it  may  be  reinstated  on  the 
roll  on  the  application  of  either  of  the  par- 
tieSj^after  notice  to  the  other  party.  Carter 
V.  Walker,  Q.  R.  23  S.  O.  123. 

Time  —  Premature  Filing.} — A  proceed- 
ing in  an  action  has  no  efficacy  except  as  of 
the  day  upon  which  it  is  filed  at  the  re- 
cord office  and  made  part  of  the  record.  2. 
An  inscription  for  examination  and  hearing, 
made  before  the  expiration  of  the  three  duys 
which  follow  issue  joined,  will  be  set  aside 
upon  the  application  of  the  opposite  party. 
Lachanc^  v.  Caaault,  4  Q.  P.  R.  223. 

See  Appeai.  —  Exhibitb  —  Pleading. 


IV.  Judge — Death  of. 

BeserratioB      of      Judgment  —  New 

TriaL] — ^The  evidence  was  taken  and  the  ar- 
gument heard  before  Rose,  J.,  who  died  with- 
out having  given  judgment: — Held,  that  iJie 
ordinary  course  would  be  to  have  the  action 
set  down  for  argument  before  a  Divisional 
Court  on  the  evidence  already  taken,  but 
that  there  was  no  power  to  make  such  an 
order,  either  in  Court  or  Chambers,  except 
on  consent.  Wellbanks  v.  Conger,  12  P.  R. 
354,  distinguished.  The  defendant  not  con- 
senting, no  order  could  be  made,  and  the 
cause  must  go  down  to  trial  again.  Clarke 
V.  Trask,  21  Occ.  X.  166,  1  O.  L.  R.  207. 


V.   JUBT. 

Ans'wer    to    Questions.  Balfour   v. 

Toronto  R.  W,  Co,  5  O.  L.  R.  735,  2  O.  W. 

R.  en. 

Application  for  —  Action  for  Money 
Lent— Joinder  of  Claims — Exception.}  —  A 
claim  arising  from  a  loan  of  money  by  an 
advocate  to  a  broker  is  not  a  debt  of  a  com- 
mercial nature,  and  consequently  is  not  sus- 
ceptible, under  art.  421,  C.  C.  P..  of  trial 
by  jury.  And  where  such  claim  is  joined 
to  A  demand  of  a  commercial  nature  the  de- 
fendant is  entitled,  under  art.  177.  C.  C.  P., 
to  stay  the  suit  by  dilatory  exception.  OH- 
man  v.  Fenuyick,   Q.   R.   20   S.   C.   513. 

Application  for  —  Change  of  Venue — 
Time  for — Amendment.} — An  application  for 
change  of  venue  and  trial  by  jury  after  an 
order  made  giving  leave  to  amend  defence, 
but  before  delivery  thereof,  is  premature. 
Bank  of  British  Columbia  v.  Oppenheimer, 
7  B.  C.  R.  446. 


Application  for  —  Delay  in  Proceeding 
—  Bar.}  —  A  party  who  has  applied  for  a 
trial  by  jury  is  deprived  of  the  right  of  pro- 
ceeding by  the  expiration  of  the  delay  of 
30  days  from  issue  joined,  if  the  application 
has  been  made  by  pleading,  or  from  the 
judgment  granting  a  special  application  for 
a  trial  by  jury,  if  there  has  been  such  an 
application.  Copland  v.  Canadian  Pacific  R, 
W,  Co.,  4  Q.  P.  R.  163. 

Application  for  —  JBquitahle  Relief  — 
Questions  of  Fact,}  —  Action  by  a  former 
shareholder  in  a  company  against  T.  and 
the  company,  the  latter  being  joined  as  defen- 
dant because  T.  and  his  brother  and  partner 
had  a  controlling  interest  In  the  comi>any, 
and  the  consent  of  the  company  to  be  joined 
as  plaintiff  could  not  be  obtained.  It  was 
alleged  that  T.  while  a  director  of  the  com- 
pany had  discovered  a  valuable  bed  of  gold  in 
areas  as  to  which  the  company  held  an  option 
to  purchase ;  that  the  discovery  was  con- 
cealed ;  and  that  T.  procured  a  conveyance  of 
the  property  to  himself,  and  also  purchased 
the  shares  of  the  other  shareholders,  includ- 
ing those  of  the  plaintiff,  without  disclosing 
the  discovery.  These  facts  were  put  in  issue 
by  T.  The  relief  sought  to  be  obtained  was, 
among  other  things,  a  declaration  that  T. 
held  the  areas  as  trustee  for  the  company, 
and  that  the  company  was  entitled  to  a 
transfer  ^hereof;  also,  that  the  transfer  of 
the  shares  by  the  plaintiff  to  T.  should  be 
set  aside.  The  defendant  applied  for  an 
order  to  have  thp  issues  tried  by  a  jury: 
O.  34  2:— Ileld,  that  the  admitted  relation 
of  T.  with  these  properties  and  to  his  co- 
owners  and  co-partners  in  the  transaction 
was  such  as  to  entitle  all  others  interested 
in  the  property  to  the  fullest  explanation 
of  the  dealings  of  T.  witS  the  officers  of 
the  company,  and  the  circumstances  under 
which  he  and  his  partner  became  proprietors 
of  the  mine.  The  inquiry  could  be  more 
effectively  made  in  a  trial  before  a  Judge, 
as  in  other  equitable  proceedings,  than  be- 
foie  a  jury.  The  application  was  dismissed. 
Rood  V.  Thompson,  22  Occ.  N.  36. 

Application  for  —  Fraud — Time.}  — 
There  cannot  be  a  trial  by  jury  except  Ui 
the  cases  enumerated  in  art.  421,  C.  P.  2. 
An  action  for  damages,  founded  ujjon  fraud 
and  false  representations,  does  not  come  with- 
in any  of  the  classes  of  actions  mentioned 
in  that  article.  3.  After  a  motion  is  made 
to  settle  the  facts,  it  is  not  too  late  to 
plead  that  the  action  is  not  one  proper  to  be 
tried  by  a  junr.  BeU  v.  Reyal  Bank  of  Canada. 
4  Q.  P.  R.  309,  Q.  R.  21  S.  C.  821. 

Application  for  —  Time,} — An  appli- 
cation for  a  trial  by  jury  will  be  received 
if  it  is  made  within  three  days  after  issue 
joined,  although  tfie  notice  thereof  was  not 
given  a  clear  day  before  the  return  of  the 
motion.  Richer  v.  Shawinigan  Water  and 
Power  Co,,   7  Q.   P.   R.   71. 

Application  for  —  Trespass.} — ^To  make 
a  case  for  an  order  for  trial  of  an  action 
by  a  jury,  all  the  causes  of  action  must  be 
susceptible  of  being  tried  in  this  exceptional 
way.  2.  An  acOon  in  which  damages  are 
claimed  against  the  defendants  for  having 
executed  an  illegal  mandate  de  perquisition 
and  having  entered  without  warrant  the  domi- 
cil  of  the  plaintiff  and  having  threatened  her 
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with  criminal  prosecution,  may  be  tried  be- 
fore a  jury ;  but  if  the  plaintiff  claims,  be- 
sides, damages  on  account  of  being  deprived 
of  the  use  of  certain  personal  property,  that 
cause  of  action  takes  away  the  rignt  to  trial 
by  jury.    Roy  v.  Dickton,  4  Q.  P.  K.  357. 

A^pplieation  for  —  Time] — ^A  special 
application  to  a  Judge  for  leave  to  exercise 
the  option  of  having  a  case  tried  by  a 
jury,  when  that  option  has  not  been  exercised 
by  the  declaration  or  the  defence,  must  be 
presented  to  the  Judge  within  the  three  days 
which  art.  423  fixes  for  this  purpose,  and  it 
will  not  suffice  to  give  to  the  opposite  party 
notice  of  this  application  within  this  time, 
even  when  one  of  three  days  is  a  non- 
juridical  day.  Canadian  Pacific  R.  W.  Co, 
V.  Fatter,  Q.  B.  12  K.  B.  139. 

AppUoatioB  for  —  Time  —  JuBtice*8 
Court  —  Adjournment  —  Continuation  of 
Trial  before  Another  Justice — Security  for 
Coats.y— An  application  for  a  jury  under 
C.  S.  c.  60,  s.  31.  must  be  made  one  clear 
day  previous  to  the  trial ;  and  a  demand  made 
after  a  trial  had  been  commenced,  and  ad- 
journed at  the  request  of  the  defendant  be- 
fore any  substantial  progress  had  been  made, 
is  too  late.  A  bond  for  security  for  costs 
under  49  V.  c.  53,  approved  of  by  a  justice 
who  has  been  called  upon  to  continue  a  trial 
commenced  before  the  justice  who  issued  the 
first  process,  and  who' was  unable 'by  reason 
of  illness  to  conclude  the  trial,  is  sufficient. 
Temperance  and  OenenU  Life  Assce,  Co,  of 
North  Ameriea  v.  Ingraham,  35  N.  B.  Reps. 
558. 

Application,  for  —  Time  —  Non-juridi- 
cal Day.] — Where  the  third  and  fourth  days 
following  that  upon  which  issue  is  joined 
are  non- juridical  days,  a  motion  for  leave  to 
elect  to  have  a  case  tried  by  a  jury  may  be 
presented  on  the  following  juridical  day. 
Morlock  V.  Wchsier,  5  Q.  P.  R.  484. 

Application  for  —  Time — Pleading,] — 
A  plaintiff  who  is  in  default  for  a  reply  to 
a  plea,  may  obtain  leave  to  file  his  reply,  but 
such  filing  will  not  have  the  effect  of  extend- 
ing the  time  to  elect  for  trial  by  jury,  the 
time  therefor  having  expired  on  the  fourth 
day  after  issue  joined.  Deniger  v.  Grand 
Trunk  R,  W,  Co,,  5  Q.  P.  R.  136. 

Claim  and  Connterdaim.] — Where  the 
claim  is  such  that  it  cannot  by  reason  of  R. 
170  of  the  Judicature  Ordinance  (C.  O.  1898 
c.  21),  be  tried  by  a  jury,  and  there  is  a 
counterclaim  which,  if  the  defendant  had  sued 
in  a  separate  action,  he  would  have  been  en- 
titled to  have  tried  by  a  jury: — Held,  that 
if  the  counterclaim  arises  out  of  the  same 
transact  ioDS  as  the  claim,  they  must  be 
tried  together;  and  in  that  event  the  defend- 
ant, having  accepted  the  forum  chosen  by 
plaintiff,  a  jury  cannot  be  allowed.  Friel 
v.  8 tin  ton,  5  Terr.  L.  R.  252, 

Direction  to — Submission  of  Quest  ions — 
Scientific  Investigation — New  Trial — Excep- 
iions  to  Charge — Exclusion  of  Jury.] — In  an 
action  by  a  ship  owner  against  a  tug  owner 
for  damages  for  negligence  on  the  part  of 
the  tug  in  allowing  the  ship  to  drift  ashore 
while  attempting  to  tow  her  from  a  danger- 
ous position,  the  Judge  in  his  charge  to  the 
jury  explained*  the  law  applicable  to  the 
i-isiios.  but  he  did  not  point  out  to  the  jury 


the  bearifig  of  the  facts  in  evidence  upon 
the  questions  to  be  determined: — Held,  tiiat 
the  charge  was  incomplete  and  was  miaun- 
derstood  by  the  jury  and  that  there  must 
therefore  be  a  new  trial.  The  Judge  is  bound 
to  submit  questions  to  the  jury  if  requested 
to  do  so.  Per  Hunter,  C.J. :  (1)  A  jury 
is  not  suited  to  try  a  dispute  involving  ques- 
tions as  to  what  were  the  proper  nauticA 
manoeuvres  to  be  performed  under  peculiar 
conditions,  and  the  new  trial  should  be  held 
before  a  Judge  without  a  jury.  (2)  The 
Court  has  jurisdiction  to  older  a  new  trial 
without  a  jury,  although  the  appellant  in  bis 
motion  for  a  new  trial  does  not  so  ask. — 
Per  Martin,  J.:  (1)  It  is  the  duty  of  the 
Judge  under  s.  86  of  the  Supreme  Court  Act, 
1904,  to  instruct  the  jury  upon  all  leading 
groups  of  evidence  and  apply  to  them  the 
law  as  affecting  the  issues  arising  out  ot 
such  evidence.  (2)  The  jury  should  not  be 
excluded  from  the  court  room  during  the 
discussion  on  an  application  by  counsel  for 
further  direction  by  the  Judge.  (3)  The 
plaintiffs  have  an  inherent  right  to  a  jury, 
and  mere  complexity  of  fact  is  no  ground  for 
depriving  them  of  that  right  Alaska  Pack- 
ers* Association  v.  Spencer,  24  Occ.  N.  361, 
10  B.  C.  R.  473. 

Bisasx^^nftsnt  —  Motion     for     nonanit — 
Negligence  of  master — Death  of  servant — Ac- 
;  tion  for  damages.     Rogers  v.  Empire  lAme- 
I  stone  Co,,  3  O.  W.  R.  788. 

'  DiaaprAontent  —  Fraud  —  Judgment  by 
Court,]  —  On  the  second  trial  of  an  action 
on  a  T%romissory  note,  where  the  defence 
alleged  fraud  on  the  part  of  the  plaintiffs 
in  obtaining  the  indorsement,  the  jury  dis- 
agreed. Plaintiffs  then  moved  for  judgment 
on  the  ground  that  there  was  no  evidence 
of  fraud,  and  the  motion  was  refused: — 
Held,  that  no  jury  could  properly  find  fraud, 
and  it  was  desirable,  especially  in  view  of  the 
first  abortive  trial,  that  the  judgment  should 
'  now  be  entered  which  should  have  been  en- 
!  tered  at  the  trial.  Yorkshire  Ouarantee  and 
i^ecurities  Corporation  v.  Fulbrook,  9  B.  C. 
R.  270. 

Disqnalilloation  of  Juror  —  Setting 
aside  Verdict.] — If  a  juror  on  the  trial  of  a 
cause  is  allowed  without  challenge  to  act  as 
such  on  a  subsequent  trial,  that  is  not  per 
se  a  ground  for  setting  aside  the  verdict  on 
the  latter.  Dunsmuir  v.  Lowenberg,  Harris, 
d  Co,,  24  Occ.  N.  117,  34  S.  C.  R.  228. 

Failure  to  Set  Down  in  Time — ^Power 
to  give  leave  to  set  down — Jurors  Act,  a.  97 
— Amending  Act,  2  Edw.  VII.  c.  14,  s.  3, 
Fleming  v<  Canaaian  Pacific  R,  W.  Co.,  5  O. 
W.  R.  588. 


I       Failure    to    Submit    Question  —  New 

I  Trial.] — In  the  trial  wifh  a  jury  of  a  reple- 
'  vin  action,  the  fact  in  issue  was  whether  an 
annual  rent,  Che  amount  whereof  was  fixed  by 
;  an  award,  was  agreed  prior  to  the  submis- 
'  sion  to  arbitration  to  be  paid  in  advance,  or 
'  whether  both  the  amount  of  the  rent  and  the 
j  time  of  payment  were  included  in  the  snbmis- 
j  Bion.  The  ascertainment  of  this  fact  was  not 
I  left  to  the  jury,  and  pursuant  to  a  general 
;  verdict  judgment  was  entered  for  the  defend- 
ant:— Held,  on  appeal,  that,  in  consequence 
of  the  non-submission  of  this  question  of 
fact  to  the  jury,  there  must  be  a  new  trial. 
MacAdam  V,  Kickbush,  10  B,  C.  R.  358. 
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Fiadlns* — Meaning  of^— Negligence— ;<k>n- 
tributory  negligence  —  Injury  at  railway 
crossing  —  Signals  —  Evidence  —  Nonsuit. 
Moore  v.  Grand  Trunk  R.  W.  Co.,  6  O.  W. 
R,  1081. 

Fiadiag* — Negligence — ^Failure  to  agree 
as  to  contributory  negligence.  White  V.  Can- 
ada Atlantic  R,  W.  Co.,  3  O.  W.  R.  MO. 

Finding  as  to  Meclisenoe — Questions 
as  to  Special  Grounds — judge's  Charge — "Non- 
direction — Misdirection — New  Trial.^ — ^Upon 
a  trial  by  jury,  the  Judge  in  directing  the 
jury  as  to  the  law  is  bound  to  call  their 
attention  to  the  manner  in  which  the  law 
Hhould  be  apnlied  by  them  according  to  their 
findings  as  to  the  facts,  the  extent  to  which 
he  should  do  so  depending  on  the  circum- 
stances of  the  case  he  is  trying.  And,  where 
the  form  of  the  charge  was  defective  in  this 
respect,  and,  consequently,  left  the  jury  in  a 
confused  state  of  mind  as  to  the  questions  in 
issue,  a  new  trial  was  directed.  Judgment  in 
Alaska  Packers*  Association  v.  Spencer,  10  B. 
C..R.  473,  affirmed;  Davies,  J.,  dissenting: — 
Held,  per  Nesbitt,  J.,  that  in  an  action 
founded  on  negligence  it  is  advisable  that 
specific  questions  should  be  submitted  to  the 
jury  to  enable  them  to  state  the  special 
grounds  on  which  they  find  negligence  or  no 
negligence.  Spencer  v.  Alaska  Packers'  Asso- 
ciation, 85  S.  C.  R.  362. 

General  Verdict — Questions  Submitted — 
Oral  Contract — VrediMlity  of  Parties.] — ^The 
terms  of  an  oral  contract  were  in  question. 
The  plaintiff  and  defendant,  being  the  only 
witnesses  on  the  point,  each  swore  positively 
to  his  version  of  the  contract.  Counsel  for 
each  of  the  parties  at  the  trial  proposed  cer- 
tain questions,  asking  that  they  be  submitted 
to  the  jury  and  objecting  to  the  submission  of 
the  questions  proposed  by  the  other  side.  The 
Judge  submitted  both  sets  of  questions,  but 
directed  the  jury  that  they  were  at  liberty 
either  to  answer  the  questions  and  thus  give 
a  special  verdict,  or  to  give  a  general  verdict. 
The  jury  gave  a  general  verdict  for  the 
plaintiff.  On  a  motion  by  the  defendant  to 
set  aside  the  verdict: — Held,  that  the  ques- 
tion of  there  being  a  mistake  or  no  consensus 
sid  idem  did  not  arise,  and  that  the  verdict 
depended  on  the  jury's  view  of  the  credibility 
of  the  parties,  and  that,  therefore,  the  ver- 
dict should  not  be  disturbed.  Newson  v. 
McLean^  2  Terr.  L.  R.  4. 

InoonolnsiTe     FlndlMs — New     Trial — 
Negligence.^ — The  plaintiff's  intestate  had  a 
contract  with  the  defendant  comimny  to  re- 
pair a  bridge,   and   in  an   action   to  recover 
damages   for    his   death    by    the   defendants' 
negligence,  the  jury  found,  inter  alia,  that  he 
went  on  such  business  on  a  coal  train  without 
any  ticket,  but  with  the  consent  of  the  offi- 
cer  in   charge,    and   that   the   latter   had   no 
authority,    unless   by   custom,    to    allow    the  I 
deceased  to  travel  on  the  train: — Held,  that  ' 
the  findings  were  inconclusive  and  that  there  | 
should  b^  a  new  trial.     Nightingale  v.  Union 
Colliery  Co.,  8  B.  C.  R.  134. 

Ineonststent   Findings — Contract — New 

Trial.'\  —  In    an    action    for     damages    for  j 
breach    of    a     contract    the    jury    found,    in 

answer     to     questions     submitted     by     the  , 

Judge,    that   the   racks    furnished   under   the  . 

contract   by    the    plaintiffs,    nnd    r<»j*»otPd    by  . 


-  the  defendants'  inspector,  were  not  in  ac- 
I  cordance  with  the  contract  and  specifica- 
'  tions,  but  ^ere  in  accordance  with  the 
I  sample  rack  furnished  by  the  defendants  on 
acceptance  of  the  plaintiffs'  tender;  they  also 
found  that  the  defendants  employed  a  com- 
petent inspector  and  he  acted  in  good  faith, 
and  they  assessed  the  damages  at  $831.70, 
for  which  amount  a  verdict  was  entered  for 
the  plaintiffs: — ^Held,  on  a  motion  to  set 
aside  the  verdict  and  enter  a  verdict  for  the 
defendants,  that,  in  view  of  the  findings  that 
!  the  inspector  acted  in  good  faith,  and  that  the 
racks  were  not  manufactured  according  to  the 
contract  and  specifications,  there  must  be  a 
new  trial.  Lawton  Co.  V.  Maritime  Combin- 
ation Rack  Co.,  36  N.  B.  Reps.  604. 


Inconsistent  and  ITneatisfaetory 
Findings — Re-trial.  Moore  v.  Grand  Trunk 
R.  W.  (To.,  5  O.  W.  R.  211. 

Interpleader  Issne'.] — ^Neither  a  Judge 
nor  the  Court,  in  the  North-West  Terri- 
tories, has  power  to  direct  the  trial  by  jury 
of  an  interpleader  issue.  Mcintosh  V.  8hau>, 
4  Terr.  L.  R.  97. 

Judge's  Charge  —  Time  for  Objecting  — 
Statem&ni  in  Wrtting  —  Misdirection — Afjlda- 
iHt.] — A  party  who  dtelres  to  object  to  the 
direction  given  to  the  jury  by  the  trial  Judge 
must  formulate  his  objection  at  the  trial,  and 
indicate  in  writing  the  portion  of  the  charge 
to  which  he  objects,  and  he  will  not  be  per- 
mitted to  make  the  objection  at  a  later  stage, 
establishing  by  affidavit  the  direction  given  to 
the  jury  which  he  alleges  to  be  contrary  to 
law.  B Hanger  v.  Larocque,  Q.  R.  26  S.  C 
403. 

Jurors — Same  Juror  Sitting  on  Former 
Trial  — ChaUenge  — New  rWa/.]— The  fact 
that  a  member  of  a  si)ecial  jury  was  one  of 
the  jurors  at  a  former  trial  is  a  good  ground 
of  challenge  at  a  new  trial,  but  the  fact  that 
such  a  juror  served  without  challenge  is  not 
per  se  a  ground  for  granting  a  new  trial.  At 
the  first  trial,  with  a  special  jury  the  plain- 
tiff got  a  verdict  in  his  favour,  and  on  appeal 
a  new  trial  was  ordered.  At  the  second  trial 
a  nonsuit  was  entered,  and  on  appeal  a  new 
trial  was  ordered.  At  the  third  trial,  also 
with  a  special  jury,  the  plaintiff  got  a  ver- 
dict in  his  favour.  Between  the  second  and 
third  trials  the  defendant  changed  her  soli- 
citors. At  the  first  trial  the  defendant  was 
in  Court,  but  on  account  of  illness  was  not 
present  at  either  the  second  or  the  third  trial. 
J.  M.  was  a  juror  on  the  first  trial  and  also 
on  the  third  trial,  but  neither  the  defendant 
nor  her  solicitors  were  aware  of  the  fact 
until  after  the  conclusion  of  the  trial : — Held, 
refusing  a  View  trial  on  this  ground,  that  in 
selecting  a  special  jury  it  was  the  duty  of 
the  solicitor  to  ascertain  any  grounds  of  chal- 
lenge, an  opportunity  to  do  which  is  providea 
by  S.-8.  5  of  s.  59  of  the  Jurors  Act.  Harris 
V.  Dunsmuir,  22  Occ.  N.  341.  9  B.  C.  R. 
.303. 

Misdireotion  —  Judge's  Opinion  of  Eri- 
drnce.] — It  is  not  misdirection  for  the  Judge 
to  tell  the  jury  his  own  opinion  on  the  evi- 
donce  before  them.  In  his  charge  to  the  jury 
the  Judge  stated  that  he  himself  would  pay 
very  little  attention  to  certain  corroborative 
evidence  adduced  by  the  defendants,  but  he 
h'so  told  them  that  the  matter  was  entirely 
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for  them  to  decide : — Held,  not  misdirection, 
ifcwry  V.  Packers  iS.  ti,  Co,,  10  B.  C.  R.  258. 

Mifldireotioa  —  Non-production  —  Infer- 
ence — New  Trial.]  —  In  an  action  involving 
disputed  accounts,  it  is  not  a  ground  for  a 
new  trial  that  the  Judge  told  the  jury  they  ' 
might  draw  inferences  favourable  or  un-  ; 
favourable  to  the  plaintiff's  case  from  the  fact 
that  he  refused  to  produce,  under  notice, 
documentary  evidence  in  his  possession, 
which,  it  was  admitted,  contained  some  ac- 
count of  the  transaction  in  dispute.  Hale  v. 
Leighton,  3C  N.  B»  Reps.  256. 

Option  for — Failure  to  Bring  on  Trial — 
Hubsequeni  Reply  —  Motion  jor  Act  of 
Option.} — When,  after  making  the  option  for 
a  jury  trial  in  his  declaration,  the  plaintiff 
allows  more  than  '30  days,  to  elapse  from  the 
date  on  which  he  should  have  filed  his  answer 
to  a  plea,  without  proceeding  to  bring  on  the 
trial,  he  is  deprived  of  his  right  to  a  jury 
trial,  and  subsequent  production  of  an  answer, 
whether  by  consent  or  otherwise,  has  not  the 
effect  of  reviving  the  lapsed  right  to  a  jury 
trial.  A  motion  praying  ace  of  an  option 
already  made  is  not  a  proceeding  to  bring  on 
the  trial.  AsseUn  v.  Montreal  Light,  Heat 
and  Power  Co.,  7  Q.  P,  R.  218. 

Option,  for — 1  'ime — Pleading —  V 'acation,  ] 
— If  a  plea  is  filed  during  the  long  vacation, 
the  plaintiff  may  reply  on  the  7th  September, 
from  which  date  the  delay  for  making  option 
for  trial  by  jury  will  run  if  the  plea  is  not 
answered.  BHanger  v.  Montreal  Street  R, 
W.  Co,,  7  Q.  P.  R.  272. 

Order  for  Speoial  Jnry — New  2' rial.  \ — 
Pursuant  to  an  order  therefor,  a  trial  was 
had  with  a  special  jury ;  on  appeal  a  new 
trial  was  ordered: — Held,  that  the  order  for 
a  special  jury  was  not  exhausted,  and  a  sum- 
mons for  a  special  jury  on  the  new  trial  was 
unnecessary.  Alaska  Packers^  Association  v. 
Spcficer,  11  B.  C.  R.  138,  1  W.  L.  R.  103, 
188,  567. 

Order  for  Special  Jnry — New  Trial — 
Change  of  Circi<m«<ance«.]— Pursuant  to  an 
order  therefor  a  trial  was  had  with  a  special 
jury ;  on  appeal  a  new  trial  was  ordered : — 
Held,  per  Irving  and  Morrison,  JJ.,  Hunter, 
C.J.,  dissenting,  that  the  order  for  a  special 
jury  was  not  exhausted  by  the  abortive  trial, 
and  that,  as  there  had  been  no  amendment  of 
the  pleadings  or  change  in  the  circumstances, 
the  order  was  not  provisional  in  its  nature. 
Per  Hunter,  C.J.,  dissenting:  —  Any  purely 
procedure  order  which  does  not  touch  the 
merits  of  the  case,  or  the  rights  of  the 
parties,  can  be  disregarded  or  vacated  if  the 
circumstances  have  changed  or  the  ends  of 
justice  require  it,  although  it  has  not  been 
appealed  against:  and,  as  there  were  issues 
involving  scientific  investigation,  the  trial 
should  be  had  without  a  jury.  Alaska 
Packers*  Association  v.  Spencer,  11  B.  C.  R. 
280.  1  W.  L.  R.  103.  188,  567. 

Question  for  Jnry — Master  and  Servant 
—  Injury  to  Servant  —  Negligence  —  Findings 
of  Jury — Casual  Connection  —  New  Trial  — 
Costs.]  —  Plaintiff  received  injuries  through 
carelessness  of  a  fellow  workman,  and  the 
jury  found  negligence,  and  stated  in  what  the 
negligence  consisted,  but  because  they  did  not 
Htate  that  such  negligence  was  the  cause  of 


plaintiff*s  injuries  a  new  trial  was  ordered. 
The  jury  when  asked  whether  the  defen- 
dants through  their  foreman  were  guilty  of 
negligence,  and  if  so  in  what  such  negligence 
consisted,  were  not  explicitly  directed  to  con- 
fine their  findings  to  such  negligence,  if  any. 
as,  upon  the  evidence,  they  should  be  eatis- 
hed  had  caused  the  explosion  which  iiuured 
plaintiff.  HiUyer  v.  WUkinson  Plough  Co.. 
5  O.  W.  R.  748,  9  O.  L.  R.  711. 

Retirement — Facts  for  Judge  Oniy.]  — 
On  a  trial  by  jury  after  the  plaintiffs'  case 
has  commenced,  the  Judge  may,  in  his  disr 
cretion,  permit  the  jury  to  retire  while  proof 
is  being  given  of  facts  with  which  the  Judge 
alone  is  concerned.  Bank  of  British 
Columbia  v.  Oppenheimer,  20  Occ.  N.  370,  7 

B.  C.  R.  448. 

Bight  to  Jnry — Action  to  Set  Ande  WUl 
— Issues,]' — In  an  action  to  set  aside  a  will 
on  the  ground  that  it  was  obtained  by  fraud 
and  undue  influence^  the  plaintiff  asked  for  a 
jury:  —  Held,  that  the  action  was  one  of 
those  referred  to  in  Rule  81,  and  as  such,, 
according  to  Rule  330,  must  be  tried  without 
a  jury.  Per  Drake,  J.,  that  the  character 
of  an  action  is  determined  by  the  issues 
raised  in  the  pleadings  rather  than  by  the 
prayer  for  relief.     Stewart  v.  Warner,  4  B. 

C.  R.  298.  and  Corbin  v.  Lookout  Mining  Co., 
5  B.  O.  R.  281,  approved.  Hopper  v.  Duns- 
mttir,  10  B.  C.  R.  17. 

Bight  to  Jury  — Duty  of  Judge.]  — The 
power  which  a  Judge  has  to  take  a  case  away 
from  the  jury  should  be  exercised  only  when 
it  is  clear  that  the  plaintiff  could  not  hold 
a  verdict  in  his  favour:  if  the  matter  is 
reasonably  open  to  doubt,  the  Judge  should 
let  the  case  go  to  the  jury^  and  then  decide. 
if  necessary,  whether  there  is  any  evidence  on 
which  the  verdict  can  be  supported.  Nightin- 
gale V.  Union  Colliery  Co.  of  British  Colum- 
bia, 23  Occ.  N.  206,  9  B.  C.  R.  463. 

Bight  to  Jnry — Joinder  of  Issue — Smhse- 
quent  Leave  to  Reply-^Rerival  of  Right  to 
Ask  for  Jury.] — Issue  is  joined  by  reason  of 
default  in  replying  to  a  plea ;  and  the  right  to 
trial  by  jury,  lost  by  neglect  to  demand  an 
act  of  option  within  the  30  days  following 
that  upon  which  the  plaintiff  has  been  fore- 
closed of  his  right  to  reply  to  the  plea,  is  not 
revived  by  the  plaintiff  subsequently  obtain- 
ing leave  to  file  his  reply.  Vincent  v.  Mon- 
treal Urban  R,  W.  Co.,  6  Q.  P.  B,  289. 

Biifht  to  Jnry — Joinder  of  Issue — Tinu 
— Watver.] — A  case  is  ready  for  trial  on  the 
day  when  issue  is  joined,  either  by  the  filing 
of  a  pleading  or  the  foreclosure  from  filing 
same.  2.  ^fter  the  right  to  a  jury  trial  has 
been  forfeited  by  the  expiry  of  30  days  after 
a  foreclosure,  the  consent  to  the  filing  of  a 
pleading  does  not  constitute  a  waiver  of  such 
forfeiture.  Matthews  v.  Town  of  West- 
mount,  6  Q.  P.  R.  52. 

Bight  to  Jnry  —  Insurance  —  Powers  of 
Jnry — Motion — Costs.] — An  action  to  reoovw 
the  amount  of  a  policy  of  insurance  issued 
by  a  mutual  insurance  company  is  not  of 
such  a  nature  that  it  can  be  submitted  to  a 
jury.  2.  The  question  of  the  want  of  juris- 
diction of  the  jnry  may  be  raised  at  any 
stage  of  the  cause,  but  if  it  is  raised  for  the 
first  time  in  answer  to  a  motion  to  "fixer 
les  faits,"  such  motion  will  be  dismiased  with 
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costs.  Montreal  boal  and  Towing.  Co,  v. 
British  Empire  Mutual  Assurance  Co.,  5  Q. 
P.  R.  283. 

Rislit  to  Jury  —  Option — Inscription  for 
Proof  (ind  Hearing — Delay,] — ^The  delay  of 
30  days,  within  which  a  party  must  proceed 
to  bring  on  a  trial  by  jury,  runs  from  the 
day  of  the  granting  of  a  motion  praying  acte 
of  his  option  for  jury  trial.  2.  A  motion 
for  fixing  the  facts  for  the  jury  is  a  proceed- 
ing to  bring  on  the  trial,  and  an  inscription  for 
proof  and  hearing  filed  by  the  adverse  party, 
notwithstanding  such  motion,  will  be  rejected. 
MoHock  V.  Webster,  6  Q.  P.  R.  49. 

Risht  to  Jury  —  Practice — Demand  in 
Pleadings  —  Time  —  "  Ready  for  Trial "  — 
Amendment,}  —  A  cause  stands  ''  ready  for 
trial,''  under  the  provisions  of  art.  442,  O.  C. 
P.,  upon  issue  being  regularly  joined  between 
the  parties;  and  if  a  party  who  has  made  a 
demand  in  the  pleadings  for  a  jury  trial, 
allows  more  than  30  days  to  elapse  after  the 
cause  so  stands  ready  for  trial,  without  pro- 
ceeding to  bring  on  the  trial,  or  obtaining 
an  extension  of  the  delay  on  application  to 
the  Court,  he  is  deprived  of  his  right 'to  a 
jury  trial  by  the  sole  operation  of  law.  This 
rule  is  not  affected  by  the  fact  that  the  ad- 
verse party,  during  the  30  days,  with  the 
formal  consent  of  the  party  who  demanded  a 
jury  trial,  withdrew  an  allegation  of  one  of 
his  pleas.  Standard  Life  Assurance  Co,  v. 
Montreal  Coal  and  Towing  Co,y  Q.  R.  13  K. 
B.  183. 

Right  to  Jnrj  —  Time  for  Exercising 
Option,}  —  A  motion  to  compel  a  party  to 
exercise  his  option  for  or  against  a  trial  by 
jury,  will  be  granted  even  after  the  expiry  of 
the  time  fixed  by  art.  423,  C.  P.,  if  it  appears 
that  the  delay  has  been  for  the  purpose  of 
accommodating  the  opposite  party.  Varin  v. 
8t,  Lawrence  Sugar  Kefining  Co.,  6  Q.  P.  R. 
295. 

Sevorins  Issnes — Rule  170.  Turner  v. 
Van  Meter  (N.W.T.),  2  W,  L.  R.  345. 

Speoiai  Direotlon.  to  Sheriff.] — Where 
an  action  is  to  be  tried  at  the  Victoria  or 
Vancouver  civil  sittings  held  pursuant  to  s. 
5  of  the  Supreme  Ck>urt  Act  Amendment  Act, 
1901,  a  special  direction  (under  s.  69  of  the 
Jurors  Act)  to  the  sheriff  to  summon  a  jury 
is  necessary.  Tanaka  v.  Russell,  9  B.  C.  R. 
336. 

Special  Jnry — Fees  of  Jurors — Mileage,] 
— A  special  juror  is  entitled  to  $2  for  each 
day's  attendance  at  Court,  whether  he  serves 
or  not,  and  whether  in  order  to  attend  Coun: 
he  travels  from  his  place  of  residence  or  not; 
if  he  so  travels  he  is  in  addition  entitled  to 
mileage.  Taylor  v.  Drake,  22  Occ.  N.  220, 
9  B.  C.  R.  54. 

Speoial  Jury — Striking — Parties — Defen- 
dant to  Counterclaim — Challenge.] — ^The  de- 
fendants in  the  original  action  counterclaimed 
against  the  plaintiff  and  one  R.  On  the  de- 
fendant's application  an  order  for  a  special 
jury  was  made,  the  plaintiff  and  R. 
acquiescing.  On  the  striking  of  the  jury  the 
sheriff  refused  to  allow  R.  to  take  any  part, 
and  the  plaintiff  then  applied  under  Rule  157 
to  strike  out  the  counterclaim  because  of  the 
D— 51 


impossibility  of  properly  striking  a  special 
jury  where  there  are  more  than  two  parties : 
— Held,  that  the  plaintiff  had  no  right  ^  to 
make  the  application.  As  R.  acquiesced  in 
the  order  for  a  special  jury  when  it  was 
made  and  had  not  appealed,  a  challenge  to  the 
array  by  his  counsel  at  tne  trial  was  over- 
ruled. Bank  of  British  North  America  v. 
Robert  Ward  d  Co.  (Ltd,),  9  B.  C.  R.  49. 

Smnmoniiifi;  of — Procedure — Jurors'  Act 
— Directory  or  Imperative,] — If  on  the  trial 
of  an  action  in  the  Supreme  Court  twenty 
persons  do  not  appear  from  which  a  jury  may 
be  selected,  the  panel  may  be  quashed.  The 
provisions  of  the  Jurors  Act  i-elating  to  the 
procedure  to  be  followed  by  the  sheriff  in 
sunmioning  a  jury  are  not  imperative  but 
directory,  and  an  irregularity  in  respect 
thereto  is  not  ipso  facto  a  ground  for  setting 
aside  the  panel.  Ross  v.  British  Columbia 
Electric  R.  W,  Co,,  7  B.  C.  R.  394. 

Title  to  Iiaad — New  Trial.]  —  Cases  in- 
volving the  title  to  land  should  be  tried  with- 
out a  jury,  so  that  the  necessity  for  a  second 
trial  mav  be  avoided.  Wason  v.  Douglas,  21 
Occ.  N.  '521. 

Verdiot — Indefiniteness — Circumstances  of 
Case  —  Discharge  of  Jury  —  Recalling,  and 
Amending  Verdict  —  Effect  of — New  Trial — 
Non-dUeclion.]  —  In  an  action  for  damages 
caused  by  water  being  backed  up  on  to  the 
plaintiff's  premises,  the  jury  did  not  answer 
the  questions  put,  but  answered:  "We  have 
not  answered  exactly  in  the  form  of  the  ques- 
tion. We  find  that  the  construction  and 
grading  of  the  street  across  Boundary  creek 
caused  the  plaintiff  damage  in  the  sum  of 
$3,000 ;"  withobt  stating  that  the  grading  was 
done  by  the  defendants.  It  appeared  that  the 
dispute  at  the  trial  narrowed  down  to  whether 
it  was  the  grading  of  the  street  by  the  de- 
fendants or  the  grading  of  an  alley  by  one 
Fletcher  that  caused  the  damage.  On  the 
verdict  judgment  was  entered  for  the  plaintiff : 
— Held,  on  appeal,  that  from  the  circum- 
stances of  the  case  the  verdict  would  support 
the  judgment.  Where  counsel  at  the  trial 
abstains  from  asking  the  Judge  to  submit  a 
point  to  the  jury,  a  new  trial  will  not  be 
granted  on  the  ground  of  non-direction  as  to 
that  point.  After  judgment  was  pronounced 
and  the  jury  was  discharged,  at  the  direction 
of  the  Court  the  jury  was  recalled  and  asked 
certain  questions  as  to  the  meaning  of  the 
verdict,  and  the  verdict  was  amended  accord- 
ingly : — Held,  that  whatever  was  done  after 
the  discharge  of  the  jury  was  a  nullity. 
Waterland  v.  City  of  Greenwood,  22  Occ.  N. 
245,  8  B.  C.  R.  396. 

Verdiot — Special  Verdict — Setting  Aside 
— Weight  of  Evidence.] — The  Court  will  not 
set  aside  a  verdict  rendered  by  a  special  jury, 
merely  because  the  Court  would  have  come  to 
a  different  conclusion  on  the  evidence;  the 
veidict  is  not  considered  a^inst  the  weight  of 
evidence  unless,  in  the  opinion  of  the  Court, 
it  is  one  which  the  jury,  viewing  the  whole 
of  the  evidence,  could  not  reasonably  find. 
(Article  501,  C.  C.  P.).  McLeod  v.  Montreal 
Street  R,  W.  Co.,  O.  R.  20  S.  C.  8. 

Verdiot — Weight  of  Evidence — Negligence 
— Railway — Sparks  from  Engine.] — Fire  was 
discovered  on  J.*s  farm  a  short  time  after 
the  passing  of  a  train  of  the  Grand  Trunk 
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Railway,  drawn  by  two  engines,  one  having 
a  long,  and  the  other  a  short,  or  medium, 
smoke  box.  In  an  action  against  the  com- 
pany for  damages  it  was  proved  that  the 
former  was  perfectly  constructed.  Two  wit- 
nesses considered  the  other  defective,  but 
nine  men,  experienced  in  the  construction  of 
engines,  swore  that  a  longer  smoke  box  would 
have  been  unsuited  to  the  size  of  the  engine. 
The  jury  found  that  the  fire  was  caused  bj 
sparks  from  one  engine,  and  they  believed  it 
was  from  that  with  tne  short  smoke  box ; 
and  that  the  use  of  said  box  constituted 
negligence  in  the  company^  which  had  not 
taken  the  proper  means  to  prevent  thfe  emis- 
sion of  sparks : — Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  2  O.  L.  R.  689,  22 
Occ  N.  12,  that  the  latter  finding  was  not 
justified  by  the  evidence,  and  the  verdict  for 
plaintiff  at  the  trial  was  properly  set  aside. 
Jackson  v.  Orand  Trunk  R.  W.  Co.,  22  Occ. 
N.  249,  32  S.  C.  R.  245. 

i^ee   Appeal  —  Contract — Coubts — Defa- 
mation— INSUBANCE — MaSTEB  AND  SEBVANT 

— Medicine  and  Subgeby  —  Negligence  — 
Pbincipal  and  Subety. 


VI.  JuBY  Notice. 

Aotiom  asaiiut  Municipal  Corpora- 
tion— Non-repair  of  Street — Judicature  Act, 
«.  10 J^ — Delay  in  Moving — Costa.]  —  Injuries 
caused  by  the  negligent  use  of  a  steam  roller 
belonging  to  a  municipal  corporation  and 
operated  by  a  contracting  company  on  a  street 
of  the  former,  are  not  caused  through  non- 
repair of  the  street;  and  a  motion  by  the 
defendants,  under  s.  104  of  the  Judicature 
Act,  to  strike  out  a  jury  notice  in  an  action 
to  recover  damages  for  injuries  so  caused,  was 
refused.  Because  of  the  long  delay  in  moving 
the  costs  were  made  costs  to  the  plaintiff  in 
any  event.  Kirk  v.  City  of  Toronto,  24  Occ. 
N.  62.  7  O.  L.  R.  36.  2  O.  W.  R.  1138. 

Amotion  asainut  Municipal  Corpora- 
tion— Non-repair  of  Street  —  Jury  Notice  — 
Striking  Out.]— By  s.  104  of  the  Judicature 
Act,  an  action  against  a  municipal  corporation 
for  an  injury  "  sustained  through  non-repair  " 
of  a  highway,  is  to  be  tried  without  a  jury. 
It  was  alleged  that  an  accident  to  the  plaintiff 
was  caused  by  the  negligent  construction  of  a 
certain  pavement,  which  was  built  on  an  in- 
cline, and  made  with  an  exceedingly  smooth 
granite  tinish,  at  all  time  dangerous  to  pedes- 
trians, and  when  moist  rendered  even  more 
dangerous  than  when  dry  through  the  faulty, 
improper,  and  negligent  construction  thereof. 
The  Master  in  Chambers  decided  that,  secun- 
dum allegata,  the  action  was  for  non-repair, 
which  he  defined  as  meaning  any  omission  or 
duty  on  the  part  of  the  municipality  which 
makes  the  highway  unsafe.  Making  a  new 
road  or  walk  defectively  and  leaving  it  in 
such  unsafe  condition  would  seem  to  be  non- 
repair, within  the  words  of  the  statute,  as 
interpreted  by  the  cases.  The  jury  notice  was 
therefore  struck  out.  Armour  v.  Town  of 
Peterborough,  25  C.  L.  T.  283,  5  O.  W.  R. 
030,  10  O.  L.  R.  306. 

Aotlon  against  Municipal  Corpora- 
tion— Non-repair  of  Streets — OhstrucHon.] — 
An  action  for  damages  for  injuries  caused  by 
runaway  horses  which  'were  frightened  by  a 


steam  roller,  left  standing  on  a  highway,  is 
an  action  based  on  an  act  of  misfeasance  by 
the  defendants,  and  not  on  the  non-repair  of 
the  highway,  and  the  plaintiff  is  entitled  to 
have  it  tried  by  a  jury.  Order  of  the  Master 
in  Chambers,  2  O.  W.  R.  1115,  reversed. 
Clemens  v.  Town  of  Berlin,  24  Occ  N.  92. 
7  O.  L.  R.  33,  3  O.  W.  R.  73. 

Auction  against  Municipal  Corpora- 
tion— ^Non-repair  of  streets— -Obstruction  — 
Amendment.  Read  v.  City  of  Toronto,  4  O. 
W.  R.  310. 

Bcf anlt  of  Proceeding  on — Certificate 
—  Filing — Time,]  —  A  certificate  of  the  pro- 
thonotary  attesting  that  a  party  who  has  de- 
manded a  trial  by  jury  has  made  default  in 
proceeding  upon  his  demand  will  be  struck 
out  of  the  record  if  it  is  filed  before  the  ex- 
piry of  thirty  days  from  the  joining  of  the 
issue.  Mathers  v.  City  of  Montreal,  3  Q.  P. 
R.  382. 

Effect  on  Fvtnre  TriaL] — A  jury  notice 
is  not  a  notice  of  trial,  but  one  changing  the 
mode  of  trial.  If  given  in  sufficient  time  it 
assigns  the  case  to  the  jury  list  of  trials,  and 
when  once  given  makes  the  case  a  jury  case, 
at  any  time  or  times  when  the  trial  comes  on, 
unless  the  case  be  an  equitable  one,  or  the 
parties  agree  to  a  trial  without  jury.  Hackett 
V.  Rorke,  37  N.  S.  Reps.  435. 

Irregnlarity  —  Specific  performance  — 
Counterclaim  for  deceit — ^Legal  and  equitable 
issues — Striking  out  jury  notice — ^Discretion. 
Huron  and  Bruce  Loan  Co.  v.  Evans,  3  O. 
W.  R.  701,  756,  801. 

liCaTC  to  File — Delay — Short  notice  of 
trial  —  Interpleader  issue — ESquitable  issue — 
Court  of  Chancery.  O^Connor  v.  O^onnor, 
2  O.  W.  R.  737,  794. 

Libel — Necessity  for.] — The  effect  of  «. 
102  of  the  Judicature  Act,  R.  S.  O.  1897  c 
51,  which  provides  for  actions  of  libel,  4c 
being  tried  by  a  jury,  is  to  dispense  with  a 
jury  notice  being  given  in  such  actions,  so 
that  a  notice  of  trial  is  properly  giren  with- 
out such  notice  having  been  first  served;  s. 
106  not  applying  to  actions  of  libel.  Putter- 
haugh  v.  Gold  Medal  Mfg.  Co.,  22  Occ  N. 
122,  3  O.  L.  R.  259. 

Motion  to  Strike  Ont — Equitable  issues. 
Ontario  Bank  v.  Stewart,  2  O.  W.  R,  81t 
819. 

Order  Strikinc  Ont — Powers  of  Judge 
in  chambers — ^Leave  to  appeal.  See  People't 
Building  and  Loan  Assn.  t.  Stanley,  22  Occ. 
N.  254,  4  O.  L.  R.  90. 

Power  to  Deprive  Party  of  Rickt  to 
Jnry — Judicature  Act,  s.  110 — Intra  vires. 
PeopWs  Building  and  Loan  Asen.  y.  Stanley. 
2  O.  W.  R.  122. 

Re^larity  —  Action  for  damages  — 
Amount  under  $500  —  Statutes  —  CoBstmc- 
tion  —  Application  —  Repeal.  Lediem  t. 
Roediger  (Y.T.),  1  W.  L.  R.  615. 

Strikinc  Ont — Judge  in  Chambers — Com- 
mon Law  Action — Nuisance  —  Injunetiom  — 
Damages.]  —  Motion  to  strike  oat  a  jury 
notice  in  an  action  for  an  injunction  to  re- 
strain a  nuisance  in  the  shape  of  a  sewage 
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farm,  and  for  damages:  —  Held,  this  not 
being  an  action  which  prior  to  the  Adminis- 
tration of  Justice  Act,  1873,  was  cognizable 
by  the  Court  of  Chancery,  tht^t  the  jury 
notice  could  not  be  set  aside  as  irregular  by 
the  Common  Law  Procedure  Act.  ^  Long  prior 
to  the  Administration  of  Justice  Act,  1873, 
the  common  law  Courts  had  power  to  grant 
an  injunction  in  a  case  such  as  this.  While, 
no  doubt,  a  Judge  sitting  in  Chambers  has 
power,  in  the  exercise  of  his  discretion,  to 
strike  out  a  jury  notice  in  an  action  such  as 
this,  although  the  party  requiring  a  jury  may 
prim&  facie  be  entitled  to  it,  the  practice  is 
not  to  exercise  that  power,  but  to  leave  it  to 
be  dealt  with  by  the  trial  Judge.  Shantz  v. 
Town  of  Berlin,  23  Occ.  N.  15,  4  O.  L.  R. 
73U.  2  O.  W.  B.  1115. 

Striking  Out — Mortgage  action  —  Venue 
— Speedy  trial — Qonsolidation  of  actions — 
Conduct  of.  Lemon  v.  Lemon,  2  O.  W. 
R.  445,  473. 

Time— Leave.  Castle  v.  Chaput,  2  O.  W. 
R.   499. 

»Vfc  Pleading. 


VII.  Notice  of  Trial. 

Close  of  PleadiAKfl — Several  Defendants 
— Irregularitv — Waiver  —  Delay, 1  —  A  notice 
of  trial  is  Irregular  Unless  the  pleadings  are 
closed  as  against  all  the  defendants;  and  a 
defendant  against  whom  the  pleadings  are 
closed  when  notice  of  trial  is  served  by  the 
plaintiffs  can  take  advantage  of  the  fiict  that 
the  pleadings  are  not  closed  as  against  all  the 
defendants,  and  have  the  notice  of  trial  set 
aside,  although  the  other  defendants  are  con- 
tent to  accept  it.  A  defendant,  by  delaying 
the  delivery  of  statement  of  defence  till  the 
last  possible  day,  and  by  delaying  a  motion 
to  set  aside  a  notice  of  trial  for  six  days  after 
service  thereof,  does  not  waive  an  irregrularity 
in  the  notice.  Long  v.  Long,  24  Occ.  N.  297, 
7  O.  I..  R.  596,  3  O.  W.  R.  428. 

Diftant  Sittinss — Dismissal  of  Action,] 
— In  January,  the  plaintiff's  solicitors  gave 
notice  of  trial  at  the  civic  sittings  to  be  held 
in  July  in  Victoria,  where,  according  to  sta* 
tute,  civil  sittings  are  also  held  in  February, 
March,  and  May : — Held,  on  a  summons  to 
dismiss  for  want  of  prosecution,  that  the 
plaintiff  must  give  notice  of  trial  for  the 
March  sittings,  otherwise  the  action  will 
stand  dismissed.  Wiles  v.  Times  Printing 
and  Publishing  Co,,  10  B.  C.  R.  226. 

Equitable  Aotion — Default  Judgment  — 
Appearance  in  Spite  of —  Time  —  Entry  for 
TriiU — Motion  to  Set  Aside— Non-appearance 
at  Trial — Dismiss<U  of  Action — Conditions  of 
Order — Appeal — Amendment — Costs.]  —  An 
action  for  partition  or  sale  of  lands  and  for 
a  declaration  that  a  Crown  grant  to  the  de- 
fendants was  inoperative  and  void.  Judgment 
for  default  of  appearance  was  entered  against 
three  of  the  four  defendants  in  June,  1899. 
In  February,  1900,  an  appearance  was  en- 
tered on  behalf  of  all  the  defendants  and  a 
defence  delivered.  Notice  of  trial  was  given 
and  the  action  entered  by  the  defendants. 
The  plaintiffs  moved  before  the  trial  Judge  to 
set  aside  the  notice.     This  motion  was  dis- 


missed ;  and,  the  plaintiffs  not  proceeding 
with  the  trial,  an  order  was  made  dismissing 
the  action  for  want  of  prosecution  unless 
plaintiffs  paid  costs  and  gave  security: — 
Ueld,  that  the  actiot  was  of  an  equitable 
nature,  and  the  plaintiffs  were  not  entitled  un- 
der any  practice  prevailing  immediately  prior 
to  the  1st  October,  1884  (when  the  Judicature 
Act  came  into  force),  to  obtain  a  judgment 
by  default  against  the  defendants  as  at  com- 
mon law;  the  suit  must  be  governed  by  the 
same  practice  as  any  other  equitable  action 
aot  provided  for  in  Order  XIII.,  Rules  11, 
13;  the  defendants  could  appear  at  any  time 
before  judgment,  although  the  time  limited 
for  appearance  had  elapsed;  a  defendant 
could  appear  at  any  time,  though  not  served. 
2.  The  appearance  and  defence  being  regular, 
the  notice  of  trial  and  entry  were  regular; 
and  semble,  that,  if  the  appearance  and  de- 
fence were  irregular  the  motion  should  have 
been  to  set  tliem  aside,  and  not  the  subsequent 
proceedings.  3.  The  notice  of  trial  was  regu- 
larly given  under  Order  XXXIV..  Rule  11, 
and,  the  defendants  having  appeared  when  the 
cause  was  called  for  trial,  and  the  plaintiffs 
having  failed  to  appear,  the  action  was  prop- 
erly dismissed  under  Rule  23  of  that  Order. 
4.  The  conditions  of  the  order  made  by  the 
trial  Judge,  though  unusual,  were  within  his 
province.  5.  The  order  made  at  the  trial 
should  be  amended  by  adding  recitals  shewing 
what  actually  took  place  at  the  trial,  and  the 
appeal  from  it  should  be  dismissed  without 
costs,  the  di£ScuIty  having  been  created  by 
want  of  care  in  drawing  up  the  order,  and 
the  action  should  be  dismissed  with  costs  in 
case  the  conditions  imposed  were  not  complied 
with.    Duyon  v.  LcBlanc,  34  N.  S.  Reps.  215. 


Failure  to  Proeeed  Pursuaat  to 
Notice — Motion  for  Nonsuit  —  Affidavit  in 
Answer  —  Service  —  Leave  to  Proceed  — 
Terms.] — An  application  for  judgn^ent  as  of 
nonsuit  for  not  proceeding  to  trial  pursuant 
to  notice,  was  refused,  upon  the  plaintiff 
giving  a  peremptory  undertaking  to  go  to 
trial  at  the  next  sitting,  and  on  payment  of 
the  costs  of  the  motion,  notwithstanding  that 
the  plaintiff's  afSdavit  in  answer  to  the  mo- 
tion, excusing  the  default,  had  not  been 
served,  as  required  bv  the  Rule  of  Hilary 
term,  1894.  Frederick  v.  Oihson,  36  N.  B. 
Reps.  364. 

MeooMity  for — Order  to  Proceed  at  Next 
Sitting — Adjournment,] — An  order  made  on 
the  defendants'  application  to  dismiss  for 
want  of  prosecution,  directing  that  the  plain- 
tiff set  down  his  action  for  the  next  sitting 
at  Nelson  and  proceed  with  the  trial,  other- 
wise the  action  do  stand  dismissed  withouc 
further  order,  dispenses  with  a  notice  of 
trial;  and  if.  before  the  date  fixed  for  the 
sitting  at  the  time  the  order  was  made,  the 
sitting  is  adjourned,  it  is  a  compliance  with 
the  order  by  the  plaintiff  if  he  enters  the  ac- 
tion for  the  later  date,  and  is  ready  for  trial 
when  the  case  is  called.  McLeod  v.  Water- 
man, 9  B.  C.  R.  370. 

Serrioe  of — Letter  Wrongly  Addressed — 
Ratification,] — On  the  day  prior  to  the  last 
day  for  serving  notice  of  trial,  the  plaintiff's 
solicitor,  who  lived  in  St.  Thomas,  prepared 
a  notice  of  trial  and  copies  thereof,  in  three 
actions,  which  he  directed  to  be  forwarded  to 
his  Toronto  agents,  with  instructions  to  serve 
a  return  with  admissions  of  service;  but,  by 
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^  .1  Qiibtake  in  the  office,  the  envelope  was  ad- 
dressed to  the  defendants'  solicitors  in  To- 
ronto, and  reached  their  office  on  the  following 
morning ;  but  did  not  ^me  to  the  notice  of 
the  member  of  the  firm  who  had  charge  of  the 
defences  therein  until  after  four  o*cIock, 
when,  on  discovering  that  the  letter  was  not 
addressed  to  his  firm,  he  returned  it  with 
the  notices  to  his   St.  Thomas  agents,  with 

'  instructions  to  return  it  to  the  plafntififs 
solicitor,  which  was  done.: — Held,  reversing 
the  decision  of  the  Master  in  Chambers  that 
what  was  done  did  not  constitute  valid  ser- 
vice of  the  notices  on  the  defendants*  soli- 
citors; nor  did  the  defendants'  solicitors  do 
anything  to  ratify  such  service.  Newaome  v. 
Mutual  Reserve  Fund  Life  Association,  22 
Occ.  N.  115,  3  O.  L.  R.  253. 

Time — Judgment  Orantmg  yew  Trial — 
Settlement  of.} — By  the  judgment  of  the  Su- 
preme Court  of  Canada  an  appeal  in  this 
action  was  allowed  and  a  new  trial  granted. 
The  judgment  was  read  in  open  Court  on  the 
27th  May.  The  plaintiff's  solicitor  thereupon 
gave  tihe  usual  ten  days'  notice  of  trial  fo^r 
the  10th  June,  1902.  The  minutes  of  the 
judgment  were  not  settled  until  the  3rd  June, 
and  when  settled  bore  date  the  27th  May, 
1902.  The  notice  of  trial  was  set  aside  as' 
premature.  Grant  v.  Acadia  Coal  Co.,  22 
Occ.  N.  261. 

Time  fop  —  Power  to  Abridge  —  County 
Courts.} — A  County  Court  Judge  has  no  jur- 
isdiction to  abridge  the  six  clear  days'  notice 
of  trial  required  by  s.  92  of  the  County  Courts 
Act.  Hickingbottam  v.  Jordan,  21  Occ.  N. 
490,  &  B.  C.  R.   126. 

See  Mechanics'  Liens — Pabliamentaby 
BXections. 


VIII.  Postponement. 

Absence  of  'Witness — Onerous  Terms.] 
— ^Where  a  party  to  a  suit  is  entitled  to  a 
I>ostponemeDt  of  the  trial,  on  the  ground  of 
the  absence  of  a  material  witness,  it  is  im- 
proper to  impose  as  a  term  of  granting  the 
order  a  condition  that  the  party  consent  to  a 
change  of  venue.  Royal  Bank  of  Canada  v. 
Hale,  36  N.  B.  Reps.  471. 

Absence  of  IXTitness — Terms — Venue — 
Costs.     Oooch  V.  Anderson,  2  O.  W.  R.  426. 

Addins  Parties — Amendment — Trial  pro- 
ceeding without  adjournment  —  Witness  for 
defendant  not  present — Refusal  to  adjourn — 
Xew  trial.  Arthur  v.  Fawcctt,  5  O.  W.  R. 
334. 

Determination  of  Questions  Arising 
in  Anotber  Pending  Action — Causes  of 
action — Identity.  City  of  Toronto  v.  Toronto 
R.  W.  Co.,  4  O.  W.  R.  221,  345,  5  O.  W.  R. 
14. 

Discretion — Review — A'cmj  Trial.] — If  a 
trial  Judge  refuses,  except  upon  unusual  and 
onerous  terms,  to  postpone  a  trial  on  the 
ground  of  the  absence  of  a  material  witness, 
the  Court  will  review  the  exercise  of  his 
discretion,  and  grant  a  new  trial.  Hale  v. 
Tohiqne  Manufacturing  Co.,  36  N.  B.  Reps. 
360. 


of  Time  for  Delivery  o£ 
Defence — Illness  of  defendants*  manager — 
Terms— -Costs.  Cliff  v.  New  Ontario  B,  S. 
Co.,  6  O.  W.  R.  519;  Orandin  v.  New  On- 
tario  S.  S.  Co.  and  Canadian  Northern  12. 
IF.  Co,,  6  O.  W.  R.  521. 

Peremptory   Order  for   TriaL]  —  An 

order  that  tbte  plaintiff  set  his  action  down 
for  trial  for  a  certain  sitting,  and  in  default 
that  his  action  be  dismissed  without  further 
order,  is  not  a  peremptory  order  for  trial ;  and 
where  the  plaintiff  has  complied  with  tbe 
order,  and  moves  at  the  trial  for  a  postpone- 
ment, it  will  be  postponed  if  a  proper  case  is 
made  out.  Thurston  v.  Weyl,  9  B.  C.  R- 
452. 


IX.  Sepabation  of  Issues. 

Preliminary    Trial   of    One   Issue   — 

Rule  531.     Bank  of  Montreal  v.  Morrison,  3 
O.  W.  R.  303. 

Preliminary  Trial  of  Question  of 
Faot — Life  insurance — Contract — Validity — 
Suicide  of  assured  —  Issue  as  to  sanity  — 
Separate  trial  —  New  trial  of  whole  case. 
WaUer  v.  Independent  Order  of  Foresters,  5 
O.  W.  R.  421. 

Preliminary    Trial    of    Queatiou    of 
liUW — Demurrer.] — The  action  was  founded 
upon  an  agreement,  under  which  the  defen- 
dants were  to  transfer  to  the  plaintiff  a  quan- 
tity of  stock  in  certain  telephone  companies 
and  property  and  assets  connected  therewith, 
in  consideration  of  which  the  plaintiff  agreed 
to  make  certain  payments  in  money,  deliver 
certain  stock,  and  transfer  to  the  defendants 
certain  lands,  including  the  portion  of  parish 
lot  3,  Kildonan,  lying  west  of  the  main  high- 
way.    The  plaintiff  conveyed  the  land  to  the 
defendants,  but  charged  that  he  had  been  in- 
duced to  enter  into  the  agreement  by  the  mis- 
representations  of   the   defendants   and   that 
the  stock  transferred  to  him  was  of  no  value. 
He     claimed     $210,000     damages    and    also 
claims  a  lien  on  lot  3,  Kildonan,  for  $150.- 
000.    In  the  statement  of  defence  the  defend- 
ants raised  the  question  of  the  plaintiff's  legal 
right  to  a  lien : — Held,  that  a  Judge  shouM 
make  an  order  for  the  trial  of  such  a  questioD 
before  the  trial  of  the  issues  of  fact,  only  where 
the  points  of  law  involved  are  such  as  aifect 
the  whole  case,  the  disposition  of  which  woaM 
either  determine  the  case  or  declare  some  im- 
portant principle  which  would  influence  the 
consideration   of  the   matters   remaining.    If 
there  are  issues  of  fact  which  must  be  tried 
in  any  event,  however  the  point  of  law  be 
decided,  the  order  should  be  refused  and  the 
point  left  to  be  argued  before  the  Judge  st 
the '  trial.     If  the  question   of  the  plaintiff's 
right  to  a  lien  were  argued  and  decided,  tbe 
main  issues  raised  in  the  action  would  still 
remain   undisposed   of.    A   question   like  the 
present   one,    not    being   the   principal   issue 
involved,   but  arising  as  an   incident  to  the 
main  relief  sought,  should   not  be  set  down 
to  be  argued  and  decided  before  the  trial  of 
the  action.     Gardner  v.  Bicklcy,  24  Occ.  X- 
382.    15   Man.   L.   R.  354. 

Preliminary  Trial  of  Questiom  vf 
—tL'w  —  Disposing  of  whole  action  —  Ke«- 
sonable  probability  of  establishing  propoel- 
tions  of  law  —  Rule  258  —  Jurisdiction  of 
Master  in  Chambers.  Smith  v.  Smith.  ^  O. 
W.  R.  518,  673. 
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Pvellmlaary    Trial    of    Qnestion    of 

—  irieaaing,[  —  Under  Kuie  4o3  of 
tne  King's  Bench  Act.,  Man.,  it  is  ouJy  in 
respect  ot  some  question  of  law  wlucn  is 
fundamental  or  goes  to  tne  root  of  tne  cause 
of  action  or  defence  set  up  that  tHere  should 
be  a  separate  argument  before  the  triai.  As 
to  all  other  matters  in  the  pieaaings  whicn 
maj  be  objectionable,  an  application  in  Cham- 
bers, under  Kuie  dZ6,  to  strike  them  out,  Is' 
the  proper  remedy.  Makarnky  y.  Vanaaian 
racilic  it.  W,  Vo.,  15  Man.  JL.  R.  53. 


X.  Setting  Down. 

Close  of  Pleadines  —  Rights  of  defend- 
ant —  Injunction  motion  —  Terms  of  order. 
iiaunderaon  y.  Johnston,  4  O.  W.  R.  459,  487. 

Dela7  —  Motion  to  Strike  out  Inscrip- 
tion,}— A  motion  by  the  plaintiff  to  strike 
out  an  inscription  on  the  merits  made  by 
the  defendant  on  the  2nd  Jime  for  the  11th 
September  following  will  be  refused,  where 
it  does  not  appear  that  such  inscription  has 
been  made  for  the  purpose  of  unjustly  de- 
laying the  proceedings.  Bilanger  y.  Mont- 
morency Cotton  MiUa  Co,,  7  Q.  P.  R.  202. 


XI.  Test  Action. 


Substitution  of  Anotker  Action  as 
Test  Action.]  —  After  one  of  a  number 
of  actions  brought  by  different  plaintiffs 
against  the  same  defendants  in  respect  to 
causes  of  action  which  were  identical  has 
been  ordered  to  be  tried  as  a  test  action, 
the  Oourt  has  power  to  substitute  another  ac- 
tion as  a  test  action.  Twenty-nine  actions 
were  brought  by  different  persons  against 
the  defendants  for  damages  caused  by  the 
death  of  relatiyes  in  an  explosion  in  the 
defendants*  coal  mine,  and  on  the  plaintiffs' 
application  an  order  for  a  test  action  was 
made,  the  order  proyiding  that  the  defend- 
ants, if  dissatisfied  with  the  result  of  the 
test  action,  might  apply  to  haye  the  other 
action  proceeded  with,  and  that  they  might 
apply  to  haye  any  of  the  actions  forthwith 
proceeded  with,  if  there  existed  any  special 
ground  of  defence  applicable  to  it,  and  not 
raised  in  the  teat  action.  After  obtaining 
tlie  order,  the  plaintiffs*  solicitor  discoyered 
that,  on  account  of  the  particular  place  in 
the  mine  in  which  McLeod  was  killed,  a 
separate  defence  not  applicable  to  the  otner 
cases  might  apply,  and  an  application  was 
made  for  the  substitution  of  another  action 
^s  the  test  action : — Held,  that  the  object 
of  the  order,  which  was  provisional  in  its 
nature,  was  to  have  a  fair  test  action,  and, 
as  the  one  chosen  would  not  be  a  fair  one, 
another  should  be  chosen.  McLeod  v.  Crowds 
'Sest  Pass  Coal  Co.,  23  Occ.  N.  341,  10  B. 
C.  R.  103. 


TBOVER  AND  DETIirUE. 

Animal  —  Eyidence  of  identity  —  Mis- 
description —  Amendment.  Pearce  v.  Hart 
(N.W.T.),  1  W.  L.  R.  476. 

Contract  for  Keep  of  Animals — Dis- 
pute as  to  terms — Detention — Tender  before 


action  —  Counterclaim  —  Costs.     McKinnon 
V.  Minatty   (X.T.>,  1  W.  L..  ii.  272. 

Demand  and  BefnsaLJ  —  In  an  action 
of  detmue,  as  aistinguisueu  from  an  action 
oi  conyersion,  a  prooi  ot  aemand  and  retusai 
is  essential,  li  the  detention  is  uenied.  itray 
V.  fjriterfisey,  d  'xerr.  Lt.  K,  4^i^. 

NcKlisence  —  Parent  and  Child.} — ^A  lad 
borrowea  a  horse  Irom  a  person  from  whom 
nis  father  haa  torbidaen  nim  to  borrow 
norses.  On  the  son  ireaohing  home  with 
tne  horse,  his  father  told  him  to  tie  it  up, 
with  the  intention  that  his  sou  snould  re- 
turn it  later.  On  his  father  attempting  to 
untie  the  horse  for  the  purpose  ot  his  son 
returning  it,  it  broKe  away  ana  was  lost,  and 
tne  father  made  no  effort  to  find  it: — Held, 
tuat  the  father  was  not  liable  in  detinue  or 
trover,  or  in  an  action  for  negligence.  ji.irk- 
land  y.  Kendemeoht,  4  Terr.  L..  li.  11^5. 

See  CoMPANT  —  Contract  —  Costs  — 
Gift  —  Sale  of  Goops  —  Venoob  and 
pubchaseb. 


IRirST  COMPANY. 


See  Costs. 


TBirSTEE  ACT. 

^ee  Executobs  and  Administbators 
— Tbusts  and  Tbustees. 


TRUSTEE  nrVESTUENT  ACT. 


See  Executobs  and  Administbatobs. 


TRUSTS  AHD  TRUSTEES. 

Aoeidental  Mixture  of  Goods — Sale 
hy  Trustee  —  Tenants  in  Common  —  FoUow- 
ing  Proceeds — EquHahle  Claim  —  Jurisdic- 
tion of  County  Court — Demand.^ — ^The  de- 
fendant shipped  wheat  in  a  car  from  a  place 
in  Manitoba  to  Duluth,  with  instructions 
that  the  wheat  was  to  be  unloaded  at  Roland 
and  cleaned  and  dried  at  the  plaintiffs  eleya- 
tor  there.  This  was  done,  and  the  wheat 
was  thereby  reduced  in  bulk  to  about  573 
bushels.  The  plaintifiTs  employees,  in  reload- 
ing it  into  the  car,  supposing  it  to  be  the 
plaintiffs  wheat,  added  about  260  bushels 
of  the  plaintiflTs  own  wheat  to  make  up  a 
car  load,  and  forwarded  the  car  to  its  des- 
tination. The  defendant  had  obtained  an 
adyance  of  money  from  B.,  the  repayment 
of  which  he  secured  by  transferring  to  B. 
the  bill  of  lading  for  the  wheat  with  the 
agreement  that  B.  should  sell  it,  and,  after 
deducting  the  amount  of  the  loan,  pay  the 
balance  to  the  defendant.  B.  sold  all  the 
wheat,  paid  himself,  and  accounted  to  the 
defendant  for  the  balance,  neither  of  them 
knowing  what  part  of  the  wheat  was  the 
plaintiff's — Held,  that  there  was  a  mixture 
of  goods  by  accident,  and  the  owners  became 
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tenaDU  in  common  of  the  whole  in  the  pro- 
portions which  they  severally  contributed 
to  it;  (2)  that  B.,  as  reganls  the  wheat 
in  question,  stood  in  a-  fiduciary  relation  to- 
wards both  the  plaintiff  and  defendant;  that 
the  proceeds  of  property  sold  by  a  trustee 
without  the  consent  of  the  owner  can  in 
equity,  when  traceable,  be  followed  as  fully 
as  the  property  itself,  if  unconverted,  coula 
have  been;  that,  so  long  as  such  money  can 
be  definitely  traced  it  makes  no  difference 
that  it  has  been  mixed  with  other  money; 
and  that  this  rule  applies,  not  only  in  the 
case  of  a  trustee  in  the  narrow  and  technical 
sense,  but  to  any  person  in  any  kind  of  a 
fiduciary  relation  to  others;  (3)  that  an 
equitable  claim  like  the  plaintiff*s  in  this 
action  can  now  be  entertained  by  a  County 
Court ;  (4)  that  no  demand  and  refusal  were 
necessary  before  action.  KobHn  v.  Jackson, 
21  Dec.  N.  217.  13  Man.  L.  R.  328. 

Aooonnt  —  Contract  —  Parties.  Liv- 
ingsion  v.  Couneell,  2  O.  W.  R.  517. 

Action  to  Enforce  Tmat  —  Convey- 
ance of  land  —  Death  of  alleged  trustee  — 
Action  against  heii*s-at-law  —  Evidence  ^- 
Failure  to  prove  trust.  Birka  v.  i/aiitc«,  6 
O.  W.  R,  467. 

Action  to  Eatabliali  Tmat  —  Joint 
purchase  of  land  —  Quit  claim  deed  —  Con- 
sideration —  Account  of  profits  —  Evidence 
—Onus.  Phillion  v,  Douglas  (Man.),  2  W. 
L.  R.  572. 

Breack  of  Tmat  —  62  V,   {2)   c.  15  s. 

1  —  "  Honestly  and  Reasonably  " — Opinion 
Evidence  —  Inadmissibility, '\ — The  provisions 
of  62  V.  (2)  c.  15.  s.  1,  relieving  trustees  from 
the  consequences  of  technical  breaches  of 
trust  who  have  acted  *'  honestly  and  reason- 
ably/' does  not  render  competent  as  evidence 
the  opinions  of  bankers  or  other  financial 
men  as  to  whether  the  trustee  has  so  acted 
in  the  course  he  has  taken  or  omitted  to 
take.  The  genera]  rule  of  evidence  still  ap- 
plies, that  mere  personal  belief  or  opinion  is 
not  evidence,  and  that  the  test  of  reason- 
ableness is  that  exhibited  by  the  ordinary 
business  man,  or  the  man  of  ordinary  sense, 
knowledge*  and  prudence  in  the  conduct  of  his 
own  affairs.  The  nearest  approach  to  a  work- 
ing rule  is,  that,  in  order  to  exercise  a  fair 
judgment  with  regard  to  the  conduct  of  trus- 
tees at  a  particular  time,  we  must  place 
ourselves  in  the  position  they  occupied  at 
that  time  and  determine  for  ourselves  what* 
having^  regard  to  the  opinion  prevalent  at 
that  time  in  the  neighbourhood  and  concur- 
rent with  the  transaction,  would  have  been 
considered  the  prudent  course  for  them  to 
have  adopted.  This  is  a  different  thing  to 
asking  the  opinion  of  witnesses  of  wihat 
would  have  been  done  or  what  would  have 
happened  under  stated  circumstances  several 
years  ago,  as  was  sought  in  this  case.  Smith 
v.  Mason,  21  Occ.  N.  260,  1  O.  L.  R.  594. 

Brcaok  of  Trnst  -r-  Liability  for,  of  Co- 
trustee  —  *^  Honestly  and  Reasonably. ^^]  — 
A  testator  devised  his  estate  to  his  three 
executors  upon  trust.  One  of  the  executors 
was  a  solicitor,  and  with  regard  to  him  the 
will  provided  that  in  the  administration  and 
management  of  the  estate  he  should  be  en- 
title<l  to  the  same  professional  remuneration 
as  if  he  were  not  trustee.     Another  executor 


was  in  England,  and  the  third,  the  defend- 
ant, was  told  by  the  testator  that  the  solici- 
tor-trustee was  to  have  the  management  of 
the  estate,  and  consented  to  act  ui>on  that 
understanding.  Ail  three  proved  the  will 
and  acted  as  trustees,  but  the  whole  manage- 
ment of  the  estate  was  left  to  the  solicitor, 
and  at  his  death  it  was  found  that  be  had, 
without  the  knowledge  of  the  defendant,  mis- 
appropriated the  moneys  of  the  estate,  and 
that  his  own  estate  was  insolvent.  The  tes- 
tator^had  perfect  confidence  in  the  solicitor, 
who  up  to  the  time  of  his  death  was  reputed 
to  be  wealthy: — Held,  that  the  defendant, 
having  acted  honestly  and  reasonably  within 
the  meaning  of  62  V.  (2)  c.  15,  s.  1.  was 
not  liable  to  make  good  to  the  estate  the 
loss  occasioned  by  the  misconduct  of  the 
solicitor.  Dover  v.  Denne,  22  Occ.  N.  2«34, 
3  O.  L.  R.  664,  1  O.  W.  R.  297. 

Breach,  of  Tmat  —  Purchase  by  Trustee 
from  7'rust  Estate  —  Partnership  —  Ade- 
quacy of  Price  —  Delay  in  Bringing  Action 
— Evidence — Entries  in  BooksJ] — In  1885  the 
trustees  of  a  certain  business  sold  it  at  an 
adequate  price  to  B.,  who  before  purchasing 
stipulated  with  C,  one  of  the  trustees,  that 
he  should  go  into  partnership  with  him;  1\ 
did  go  into  partnership,  and  in  1S03  he  sold 
out  his  interest  at  a  large  profit.  In  1903 
certain  beneficiaries  commenced  an  action 
founded  on  an  alleged  breach  of  trust  against 
C.  and  the  representatives  of  his  deceased 
co-executor,  and  asked  for  an  order  declar- 
ing that  the  sale  to  B.  was  a  sham  and  was 
really  one  to  C. : — ilteld,  that,  considering; 
the  number  of  years  since  the  sale  took  plac-e 
and  that  it  was  for  a  fair  price,  C.'s  account 
of  the  transaction  must  be  accepted,  not- 
withstanding several  suspicious  circumstances. 
In  cross-examination  of  a  defendant  it  is 
admissible  to  question  him  as  to  what  dis- 
position he  has  made  of  his  property  nince 
the  suit  was  begun  or  in  anticipation  of  it. 
and  a  defendant  so  disposing  of  his  property 
does  an  act  which  will  be  viewed  with  eus- 
piciou.  Per  Hunter,  C.J. :  Entries  made  by 
the  deceased  executor  in  a  private  book  kept 
by  him  were  not  admissible  in  evidence  either 
for  or  against  the  other  executor,  neither  were 
the  entries  in  the  charge  book  of  the  solicitor 
for  B.  and  C.  as  to  instructions  received 
by  him  from  B.  in  regard  to  the  drawing 
of  certain  papers  carrying  out  the  arrange- 
ment between  B.  and  C.  admissible  in  evi- 
dence as  against  C.  Camsusa  v.  Coigdar- 
ripe,  11   B.  C.  R.  177. 

Breach  of  Tmat  —  ReUef-^1  V.  e. 
26 — Costs.]  —  A  testator  devised  and  be- 
queathed his  real  and  personal  estate  to  his 
wife  "  to  be  hers  in  such  a  way  that  she 
shall  during  her  natural  life  have  the  full 
use.  benefit,  and  enjoyment  thereof."  He 
directed  his  executors  to  sell  his  real  estate 
and  to  invest  any  money  belonging  to  his 
estate  in  certain  specified  securities,  *'  bo 
that  my  said  wife  may  have  the  interest 
and  income  arising  therefrom  during  her  life,'* 
and  appointed  his  wife  and  the  plaintiffs  exe- 
cutors. Proceeds  from  the  sale  of  real  estate 
came  to  the  hands  of  the  plaintiffs,  and  were 
by  them  remitted  to  the  widow,  living  in 
England.  The  widow  invested  part  of  the 
proceeds  in  securities  in  the  name  of  herself 
and  one  of  the  plaintiffs,  and  disposed  of. 
though  in  what  way  did  not  appear,  the 
balance  of  the  principal  moneys.     A  suit  was 
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brought  by  the  plaintiffs  after  the  widow*8 
death  to  be  relieved  from  liability  for  the 
loss  of  such  part  of  the  estate.  By  61  V.  c. 
26»  a  trustee  who  has  acted  honestly  and 
reasonably,  and  ought  fairly  to  be  excused 
for  the  breach  of  a  trust,  and  for  omitting 
to  obtain  the  directions  of  the  Court  in 
£3quity  in  the  matter  in  which  he  committed 
such  breach,  may  be  relieved  by  the  Court 
from  personal  liability  for  such  breach.  Re- 
lief granted,  but  without  costs.  Simpson  v. 
Johnston,  22  Dec.  N.  38,  2  N.  B.  Eq.  Reps. 
333. 

Breach  of  Tmst  —  Seizure  under  chat- 
tel mortgage  —  Injunction  —  Damages  — 
Counterclaim  —  Comi)ensation  of  trustee — 
Costs.     Watts  V.  Sale,  2  O.  W.  R.  1020. 

Comipensation  of  Trustee  —  Action  for 
— Pleading  —  Particular 8.1 — In  an  action  by 
a  trustee  to  recover  the  just  compensation 
stipulated  as  belonging  to  him  as  trustee  un- 
der a  trust  deed«  it  is  not  necessary  that  he 
should  specify  fixed  charges  for  each  of  the 
different  acts  done  by  him  in  his  capacity 
of  trustee.  Hanson  v.  Montreal  Park  and 
Island  R.  W.  Co,,  5  Q,  P.  R.  355. 

CoaTe^ance     Absolute     in     Form  — 

Mortgage  —  Resulting  Trust  —  Notice  to 
Equitable  Owner  —  Estoppel  ^-  Inquiry,]  — 
The  transferee  of  an  interest  in  lands  under 
an  instrument  absolute  on  its  face,  although 
in  fact  burthened  with  a  trust  to  sell  and 
account  for  the  price,  may  validly  convey 
such  interest  without  notice  to  the  equitable 
owners.  Oland  v.  McSeiL  22  Occ.  N.  ll>7, 
32  S.  C.  R.  23. 

GonTeyaiioe  of  Land  to  Tmstee  for 
Infant  —  Fraud  of  trustee  —  Conveyance 
to  creditor  as  security — Breach  of  trust  — 
Written  declaration  of  trust  —  Oral  evidence 
to  vary  —  Notice  —  Knowledge  of  solicitor 
— Suppression  of  facts  —  Equities  between 
innocent  parties  —  Legal  estate  —  Charge 
on  land  —  Redemption  —  Costs.  Macarthur 
V.  Hastings   (Man.),  1  W.  L.  R.  285. 

Debentures  —  Validity  —  tJltra  Virca — 
Breach  of  Trust — Crown,] — In  an  action  for 
the  recovery  of  interest  upon  certain  deben- 
tures issued  by  the  defendants  and  held  by 
the  Crown,  the  defendants  set  up  that  they 
had  no  authority  to  issue  the  debentures ; 
that  the  application  by  them  of  moneys  re- 
ceived from  the  sale  of  debentures  to  the  pay- 
ment of  interest  on  other  debentures,  was  a 
misapplication  of  the  trust  fund  and  a  breach 
of  trust;  and  that  the  Crown's  advisers 
knew,  when  the  debentures  were  acquired 
by  it,  that  the  proceeds  were  to  be  so  mis- 
applied : — Held,  that,  inasmuch  as  the  de- 
fendants had  authority  to  issue  and  dispose  of 
the  debentures,  their  acts  in  so  doing  were 
intra  vires,  and  that  complicity  by  the  Crown 
in  a  breach  of  trust  committed  by  them 
could  not  be  relied  on  as  a  defence  to  the 
action.  Rex  v.  Quebec  North  Shore  Turitr 
pike  Trustees,  8  Ex.  C.  R.  390. 

Dieoretion  —  Lunatic  —  Setting  Apart 
Moneys  for — Will,] — ^Where,  under  the  terms 
of  a  will,  executors  and  trustees  are  required 
to  retain  in  their  hands  a  sufficient  sum  to 
provide  for  the  support  of  a  lunatic,  th« 
Court   will    not    interfere    with   the    exercise 


of  the  discretion  given  to  the  trustees  as  to 
the  appropriation  of  the  moneys  for  ^such 
purpose.  In  re  Sargent,  24  Occ.  N.  357,  8 
O.  L.  R.  2(30,  3  O.  W.  R.  769. 

Enforcement  of  Trnst — Sale  of  mining 
locations  —  Interest  on  profits — Agent's  com- 
mission —  Costs.  Long  v.  Loney,  3  O.  W. 
R.  718. 

InTestments  —  Realization  —  Tenants 
for  Life  —  Remaindermen — ^pporti<ynment 
— Election  —  Rate  of  Interest.] — A  testatrix 
devised  and  bequeathed  all  her  real  and  per- 
sonal estate  to  trustees  to  sell  and  convert 
into  money  and  to  invest  the  money.  She  di- 
rected that  the  residue  after  payment  of 
debts,  etc.  should  be  divided  equally  among 
her  four  children,  three  daughters  and  a  sonj^ 
each  daughter  to  receive  the  income  of  her 
share  for  life,  and  her  children  the  capital 
after  her  death ;  the  son  to  receive  his  fourth 
absolutely  on  coming  of  age.  In  1887,  after 
all  the  children  had  attained  their  majority, 
a  deed  of  partition  was  made.  The  invest- 
ments were  divided  into  four  equal  parts, 
an  undivided  fourth  of  certain  real  estate 
which  had  belonged  to  the  testatrix  being 
allotted  to  each  of  the  children.  By  the  deed 
the  children  ratified  the  acts  of  the  trustees 
and  continued  them  in  the  trust.  At  the 
same  time  the  son  executed  a  deed  to 
the  trustees,  under  which  they  were  to  hold 
his  share  in  trust  for  him  during  his  life, 
with  remainder  to  his  children.  The  real 
estate  above  mentioned  was  subject  to  a 
building  lease  renewable.  When  the  lease 
expired  in  1893  it  was  renewed  for  21  years 
at  $1,850  a  year.  The  lessee  made  default 
in  1894,  and  the  trustees  took  possession  of 
the  land  and  buildings,  but  for  a  number 
of  years  were  unable  to  obtain  an  adequate 
rental  or  make  a  sale.  In  November.  1902, 
a  sale  was  effected  for  $47,500: — Held,  fol- 
lowing In  re  Cameron,  2  O.  L.  R.  750,  that 
the  life  tenants  were  entitled  to  some  por- 
tion of  this  sum.  But  in  ascertaining  what 
sum  was  to  be  allowed  them,  the  period  be- 
fore the  deed  of  partition  in  1887  was  not 
to  be  considered.  The  life  tenants  then,  in 
effect,  elected  to  treat  this  property  as  :i 
satisfactory  investment.  The  rate  of  in- 
terest was  to  be  determined  by  the  rate  which 
could  be  obtained  on  securities  upon  which 
trustees  may  invest.  Walters  v.  Solicitor 
for  the  Treasury,  r^HX)]  2  Ch.  107,  followed. 
An  inquiry  was  ordered  to  determine  what 
sum  invested  on  the  1st  May,  1894,  would 
have  produced  $47,500  on  the  15th  Novem- 
ber, 1J)02,  interest  being  calculated  at  4^ 
per  cent.,  with  half-yearly  rests,  and  credit 
being  given  for  sums  actually  received  by 
the  life  tenants  from  the  rents  accruing  dur- 
ing that  period.  In  re  Clarke,  Toronto  Gen- 
eral Trusts  (Corporation  v.  Clarke,  24  Occ.  N. 
23,  0  O.  L.  R.  551,  2  O.  W.  R.  980. 

InTestment  —  Shares  in  Company  — 
Conversion.] — An  order  was  made  authoriz- 
ing an  executrix  to  convert  certain  shares 
in  a  company  bequeathed  to  her  for  life  with 
remainder  to  her  children  into  shares  of  :i 
new  company  (fh  which  the  old  one  was 
al>out  to  be  merj^ed).  such  shares  not  being 
an  investment  authorized  by  the  Trustee  In- 
vestment Act,  but  it  appearing  that  the 
arrangement  would  be  for  the  benefit  of  the 
estate.  In  re  Strathy  Trusts,  21  Occ.  N. 
339. 
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Iden  —  Abortive  sale  —  Foreclosure  — 
Purchase  by  trustee.  Button  v.  Justin,  1 
O.  W.  E,  64. 

liieA  of  Trast«e  —  Abortive  Sale  — 
Forecloaure  —  Purch€t*e  by  Trustee — Report 
on  iiale  —  Certificate  in  Lieu  of  —  Order  — 
Terms.] — ^The  defendant  having  been  declared 
a  trustecy  with  a  lien  for  advances,  and  the 
greater  portion  of  the  trust  estate  having 
been  offered  for  sale,  to  satisfy  the  amount 
found  due  him  under  the  direction  of 
the  Court,  and  the  sale  having  proved  abor- 
tive:— Held,  that  the  defendants  position 
as  a  trustee  debarred  him  from  the  ordinary 
remedy  of  foreclosure,  to  which  a  mortgagee 
is  entitled  after  an  abortive  sale.  But^  after 
a  sale  by  auction  has  been  tried  in  vain,  the 
trustee  is  at  liberty  to  make  proposals  on 
his  own  behalf,  and  the  Court  may,  in  its 
discretion,  accept  him  as  a  purchaser  of  the 
estate.  Tennant  v.  Trenchard,  L.  K.  4  Ch. 
537,  546,  38  L.  J.  Ch.  661,  followed.  Held, 
also,  that  it  was  not  necessary  to  wait  for 
the  report  on  sale,  but  the  motion  might  be 
based  upon  a  certificate  of  the  Master  shew- 
ing that  the  sale  had  proved  abortive  no 
j?round  for  impeaching  the  sale  proceedings 
being  suggested.  UJeld,  also,  that  the  pro- 
perty embraced  in  the  order  not  being  the 
whole  of  the  trust  estate,  it  would  not,  upon 
the  evidence,  be  just  to  compel  the  defendant 
to  accept  that  which  was  put  up  for  sale  in 
satisfaction  of  his  entire  claim.  The  de- 
fendant offering  to  submit  to  terms,  an  order 
was  made  providing  that  he  should  be  al- 
lowed to  purchase  at  the  amount  of  his 
claim  less  $250,  in  the  event  of  $17,500  not 
being  realized  by  a  sale  by  tender  or  private 
contract.  Mutton  v.  Justin,  22  Occ.  X.  23, 
2    O.    L.    R.    713. 

Mal-laTestment  —  Competent  advice — 
Trustee  acting  honestly  and  reasonably '  — 
Uelief— 02  V.  (2)  c.  15.  Weir  v.  Jackson, 
r.  O.  W.  R.  281. 

BUsappropriation   of   Trust   Funds — 

Payment  by  Trustee  to  IStrangcr — Appropria- 
tion to  Debt  of  Trustee.] — A  sum  of  money 
was  bequeathed  to  B.,  by  his  father,  **  to 
the  use  and  benefit "  of  the  children  of  B., 
for  their  *'  support  and  education,"  and  not 
in  any  wise  to  be  subject  to  or  liable  for 
any  debts  or  obligations  of  B.  personally.  B. 
forwarded  to  T.  a  sum  of  £500  to  hold  "  in 
trust,'*  informing  him  that  it  was  a  special 
legacy  for  the  benefit  of  his  children.  T. 
acknowledged  receipt  of  the  money,  as  stated, 
and  placed  it  to  the  credit  of  the  children 
of  B.  as  directed.  The  money  so  remitted 
having  been  subsequently  appropriated  by  T. 
and  his  co-defendants,  in  part  payment  of 
the  indebtedness  to  them  of  B.  iiersoually, 
an  action  was  brought  by  B.,  as  trustee  for 
his  children,  and  by  the  children,  to  have 
the  defendants  declared  trustees,  and  for  an 
account : — Held,  per  Weatherbe  and  Henry, 
J  J.  that  the  appropriation  could  not  be  dis- 
turbed, it  having  been  made  to  appear  that 
the  money  paid  over  to  T.  by  B.  was  not 
the  money  set  forth  in  the  pleadings,  but  a 
sum  of  money  bequeathed  to  B.  absolutely : — 
Held,  per  Graham,  E.J.,  that  there  should  I 
be  an  inquiry  to  ascertain  what  sum  should  | 
be  allowed  for  the  support  and  maintenance 
of  the  children  of  B.,  and  that  the  plaintiffs, 
other  than  B.,  should  have  judgment  against 
B.  for  the  balance;  that  the  defendants  should 


make  good  this  balance  to  the  extent  of  the 
fund  received  by  them: — ^Held,  per  Henry, 
J.,  that  the  intention  of  testator  was  to  give 
the  legacy  to  B.,  subject  only  to  the  obliga- 
tion to  use  it  for  the  support  and  education 
of  the  children;  that  if  the  sum  of  £500 
became  at  any  time  subject  to  the  terms  of 
the  trust,  it  became  free  from  its  operation  as 
soon  as  the  purposes  of  the  trust  were  per- 
formed, and  that  the  defendantSj  having  what- 
ever rights  in  the  fund  B.  had,  were  no  more 
answerable  to  the  plaintiffs  than  B.  himself 
would  be.  Bissett  v.  Taylor,  35  N.  S.  Reps. 
440. 

Money  in  Bank  —  Disagreement  of  two 
trustees  —  Payment  into  Court  —  Applica- 
tion by  one  —  Costs.  Hobbs  v.  Anglo-Cana- 
dian Contract  {Syndicate  {Limited),  2  O.  W. 
R.  245. 

Hew  Tmstee  —  Married  Woman,] — Un- 
der the  Trustee  Act,  R.  S.  O.  1897  c  12d, 
a  married  woman  was  appointed  a  trustee 
to  fill  a  vacancy,  in  view  of  the  circumstances 
detailed  in  the  report.  In  re  Gough,  22  Occ. 
N.  112.  3  O.  L.  R.  206. 

Parol  Erldenoe  to  Establisk  Tnut— 

Statute  of  Frauds  —  Conveyance  of  land  to 
agent  of  true  purchaser  —  Subsequent  con- 
veyances —  Lis  pendens  —  Notice  —  Regis- 
try laws  —  Reference  —  Accounts.  McMil- 
lan V.  Boyce,  3  O.  W.  R.  49. 


_  Aooonnts  —  Jurisdiction  of 
Court  of  Equity  —  Commission,] — A  trustee 
under  a  deed  of  trust  for  the  benefit  of  cre- 
ditors cannot,  upon  his  own  application,  pass 
his  accounts  in  the  Court  of  Equity.  Trus- 
tee allowed  a  commission  of  five  per  cent 
on  receipts.  In  re  Van  Wart,  21  Occ.  N. 
509,  2  X.  B.  Eq.  Reps.  320. 

Publie  Park  —  Conveyance  to  Munici- 
pality in  Trust  —  Conditions  —  Breach  — 
Forfeiture  —  Assignee  —  Champerty,] — C. 
conveyed  lands  to  a  city  corporation  for  a 
park  and  public  recreation  ground,  with  con- 
ditions prohibiting  their  use  for  certain  speci- 
fied purposes,  and  that  the  corporation  should, 
within  a  limited  time,  clear  the  lands  seed 
them,  build  a  road  thereto,  and  maintain  the 
same  in  good  condition.  In  an  action  by  the 
assignee  of  C.'s  reversionary  interest,  for  a 
declaration  that  the  corporation  held  the 
lands  in  trust  and  for  a  reconveyance,  under 
the  proviso  on  breach  of  conditions,  it  ap- 
peared that  about  one-sixth  of  the  land  had 
been  left  in  its  natural  state,  but  that  the 
remainder  had  been  cleared  and  made  fit  for 
ordinary  athletics,  though  not  level.  The 
road  had  been  built,  but,  as  population  did 
not  increase  in  the  vicinity,  the  grounds  were 
not  in  demand  for  athletic  or  exhibition 
purposes,  and  had  not  been  used,  and  had 
become  co\»ered  with  undergrowth: — ^Held 
affirming  judgment  in  10  B.  C.  R.  31,  that 
there  was  no  such  breach  of  Hbe  conditions 
as  would  warrant  a  declaration  of  forfeiture. 
Semble,  that,  had  there  been  a  breach  of 
trust,  the  resulting  forfeiture  could  have  been 
decreed  in  favour  of  the  assignee.  CUurh  v. 
City  of  Vancouver,  35  S.  C.  R.  121. 

Purchase  of  Land  —  Advance  of  Money 
for — Resulting  Trust  —  Evidence  to  Estab- 
lish —  Nonsuit  —  Jury  Trial  —  Withdrawal 
of  Issues  of  Fact,] — ^The  plaintiffs  as  assign- 
ees of  M.  sought  to  obtain  a  declaration  that 
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certain  lands  held  in  the  name  of  defendant 
were,  at  the  time  of  the  assignment,  the  pro- 
perty of  M.,  and,  by  reason  of  the  assign- 
ment, became  vested  in  the  plaintiffs.  The  evi- 
dence shewed  that  the  money  required  by  the 
defendant  for  the  purchase  of  the  properties  in 
question  was  obtained  from  M.,  but  that  M. 
had  nothing  to  do  with  any  of  the  purchases 
except  to  advance  the  money  to  the  defendant, 
by  whom  the  negotiations  were  conducted, 
and  in  whose  name  the  deeds  were  taken 
and  recorded,  and  who,  in  all  cases,  acted 
Independently  of  M.  in  negotiating  for  and  ac- 
quiring the  properties  from  the  respective 
owners: — Held,  that  the  doctrine  of  resulting 
trusts  was  not  applicable,  and,  there  being 
no  issue  of  fact  for  the  jury  on  this  phase  of 
the  case,  that  the  Judge  was  justified  in  with- 
drawing it  from  them  :^^Held,  also,  the  Judge 
having  at  the  close  of  the  trial  announced 
his  intention  of  withdrawing  the  case  from 
the  jury,  that  counsel  for  the  plaintiffs  should 
at  that  time  have  indicated  the  facts  or  issues 
that  they  wished  the  jury  to  pass  upon,  and, 
having  neglected  to  do  so,  that  it  was  now 
too  late  for  them  to  object: — Held,  also,  that 
the  objection  was  without  merit,  as  the  jury 
was  applied  for  by  the  defendants  and  not  by 
the  plaintiffs.  Semble,  that  where  a  cause  of 
an  equitable  nature  has  been  ordered  to  be 
tried  with  a  jury,  under  the  provisions  of 
O.  34,  r.  2,  the  trial  Judge  cannot,  without 
the  consent  of  both  parties,  withdraw  the 
case  from  the  jury,  and  himself  try  the  issues 
of  fact.  McKenzie  v.  Ross,  33  N.  S.  Reps. 
252. 

Purchase  of  Iiand — Principal  and  agent 
— Lien  for  purchase  money — ^Purchase  for 
value  without  notice — Damages  for  detention 
of  land.    Murray  v.  Simpson,  2  O.  W.  R.  95. 

Right  of  Beneficiary  to  Enforce 
Trust.    Morse  v.  Morse,  1  O.  W.  R.  500. 

Remnneration  of  Trustees — Fixed  An- 
nual 8um — Solicitor-trustee — Profit  Costs.] — 
Appeal  by  one  of  the  trustees  of  ftn  estate 
from  the  judgment  of  a  Surrogate  Court 
fixing  his  remuneration.  The  Surrogate 
Judge  allowed  five  per  cent,  on  the  interest 
collected  only,  but  nothing  for  any  other  ser- 
vices, on  the  ground  that  he  had  allowed 
two  and  a  half  per  cent,  in  a  former  order 
for  the  taking  over  of  the  corpus: — Held, 
following  Re  Berkeley's  Trusts,  8  P.  R.  193, 
that  an  annual  allowance  should  be  made 
for  looking  after  the  corpus  of  the  fund,  and 
that  it  should  not  depend  upon  the  amount 
collected  and  invested,  but  should  be  a  fixed 
annua)  allowance,  based  on  the  nature  of  the 
property  and  the  consequent  degree  of  care 
and  responsibility  involved.  Held,  also,  that 
the  Surrogate  Judge,  instead  of  allowing  the 
trustees  a  percentage  on  the  principal  sum 
taken  over,  and  nothing  for  the  collection 
of  the  interest,  should  have  allowed  them 
nothing  for  the  taking  over  of  the  estate,  but 
a  percentage  on  all  interest  collected  and 
paid  over,  and  an  annual  sum  for  the  care 
of  the  estate.  Held,  also,  that  the  general 
rule  is,  that  a  trustee-solicitor  is  not  entitled 
to  charge  the  estate  with  fees  for  any  pro- 
fessional services,  but  that  an  exception, 
which  is  not  to  be  extended,  has  been  estab- 
lished by  the  decision  of  Lord  Cottenham  in 
Cradock  v.  Piper,  1  Macn.  &  G.  604,  under 
which  a  solicitor-trustee,  who  brings  or  de- 
fends proceedings  in  Court   for  himself  and 


his  CO- trustee,  is  entitled  to  recover  profit 
costs,  and,  therefore,  to  charge  such  costs 
to  the  estate.  In  re  Williams ^  22  Occ. 
N.  323,  4  O.  L.  R.  501,  1  O.  W.  R. 
501. 

Sale  of  Iiand — Specific  Ferformance — 
Contract  for  Sale  of  Land  by  Trustees-r-^vid- 
ence  of  Concurrence  hy  All — Statute  of 
Frauds — Correspondence — Authority  of  Trus- 
tees to  Bind  Co.-trustee.} — One  of  three  trus- 
tees assumed  in  the  name  of  all  to  make  an 
offer  to  sell  a  freehold  property,  part  of 
the  trust  estate,  for  $13,000.  A  second  trus- 
tee assented  to  and  approved  of  the  offer  when 
made  aware  of  it;  but  the  third  repudiated 
it  as  soon  as  it  came  to  his  knowledge: — 
Held,  in  an  action  brought  against  the  three 
trustees  for  specific  performance,  by  the  per- 
son who  had  accepted  the  offer,  that  the 
trust  estate  was  not  bound,  although  the  dis- 
senting trustee  had,  only  a  fortnight  before, 
assented  to  a  sale  of  the  same  property  to 
another  person  at  $12,000.  The  situation 
had  changed  in  the  fortnight;  further  inquir- 
ies had  been  made;  a  new  customer  had  been 
found;  a  new  negotiation  had  been  opened 
with  the  prospect  of  a  better  price.  The 
cestui  que  trust  had  a  right'  to  the  benefit 
of  the  third  trustee's  best  judgment  in  the 
changed  situation  before  concluding  the  new 
contract,  and  to  have  that  judgment  mani- 
fested by  his  signature,  either  actual  or  ex- 
pressly authorized.  Where  there  are  several 
trustees,  all  must  act.  Oibh  v.  McMahon, 
25  C.  L.  T.  291,  5  O.  W.  R.  554,  9  O.  L.  R. 
522. 

Shares  in  Company  —  Contract  — 
Declaration  of  trust  —  Statute  of  Frauds. 
Creighton  y.   Carman,  3  O.   W.   R.  748. 

Shares    in    Building    Society   —    **  In 

Trust  " — Notice — Mortgage  —  Purchaser  for 
Value — Consolidation,] — ^The  defendant  A.  J., 
being  the  holder  of  six  shares  of  permanent 
stock  in  her  own  name,  and  six  shares  of 
instalment  stock  *'  in  trust,"  and  other  shares, 
in  a  building  society,  obtained  a  loan  of  $700 
from  the  company,  and  transferred  to  the 
company's  treasurer,  as  security,  **  all  my 
stock  in  the  said  company."  Subsequently 
she  obtained  a  further  loan  of  $600,  and 
transferred  to  the  treasurer,  as  security,  six 
shares  of  instalment  stock,  the  intention  being 
to  transfer  the  six  shares  held  "  in  trust " 
and  already  assigned,  as  the  company  con- 
tended, to  secure  the  prior  loan  of  $700. 
giving  also  a  mortgage  on  land,  reciting  that 
she  was  the  owner  of  six  shares  of  the  capital 
stock  of  the  company,  and  that  the  company 
*  had  agreed  to  advance  $600  upon  the  said 
shares  with  this  mortgage  as  further  secur- 
ity. The  defendant  A.  K.  J.  became  the 
purchaser  of  the  land  subject  to  the  $600 
mortgage  (which  she  assumed),  and  pur- 
chased from  A.  J.  her  equity  in  the  six 
shares  of  instalment  stock: — Held,  that  the 
use  of  the  words  "  in  trust  *'  put  the  com- 
pany upon  inquiry,  and  they  were  affected  by 
the  notice  that  A.  J.  was  not  the  owner 
of  the  shares  and  had  no  power  to  mortgage. 
Held,  also,  that  s.  53  of  c.  205,  R.  S.  O. 
1897,  did  not  empower  the  company  to  dis- 
regard the  trusts,  although  it  relieved  them 
from  seeing  to  the  execution  of  any  trust  to 
which  the  shares  were  subject,  field,  that 
the  company  conld  not  consolidate  the  two 
mortgages  as  against  A.  K.  J.,  as  she  was 
a  purchaser  for  value,  without  it  being  shewn 
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that  she  was  aware  at  the  time  she  purchased 
the  equity  of  redemption  in  the  lauds  that 
any  prior  mortgage  existed  against  the  six 
shares  in  the  hands  of  the  cojmpany.  Birk- 
beck  Loan  Co.  v.  Johnston,  22  Occ.  X.  160, 
3  O.  L.  R.  497,  1  O.  W.  R.  1(53,  affirmed 
with  a  variation  as  to  parties.  Birkbeck 
Loan  Co.  v.  Johnston,  6  O.  L.  R.  258,  2  O. 
W.    R.    556. 

Statute  of  Frauds  —  Express  Trust  — 
Purchase,  to  Make  a  Home  for  Relative  — 
Implied  Trust  — •  Absence  of  Fraud.] — The 
plaintiff  claimed  a  declaration  that  certain 
lands  standing  in  the  name  of  the  defendant 
W.  were  held  by  him  in  trust  for  the  defend- 
ant F.  and  a  sale  thereof  to  satisfy  the  plain- 
tiff*s  judgment  against  F.  Three  things 
were  mainly  relied  on  to  establish  the  trust; 
(1)  that  W.  on  one  occasion  told  the  plain- 
tiff that  he  had  bought  the  land  for  F. ;  (2) 
that  in  a  letter  to  the  ins{)ector  of  a  com- 
pany, he  said  that  the  land  would  eventually 
belong  to  F. ;  (3)  that  in  his  bookH  he  had 
kept  an  account  of  his  dealings  with  F.,  en- 
tering the  different  items  of  debit  and  credit 
in  respect  to  this  farm,  as  well  as  of  other 
matters: — Held,  on  the  evidence,  that  W., 
no  doubt,  intended  that  F.  (a  relative) 
might  have  a  home  upon  the  farm^  but  was 
determined  to  retain  the  ownership  of  the 
land.  There  was  no  agreement  between  the 
parties,  either  as  to  a  life  tenancy  or  as 
to  the  acquisition  of  the  fee  simple  in  the 
land  by  F.,  which  he  could  have  enforced 
agaiQst  W.  in  a  court  of  law ;  and  the  plain- 
tiff, under  his  registered  judgment  against 
F.,  was  in  no  better  position  than  the  latter 
would  be  if  suing  on  his  own  behalf.  It 
was  urged  that  there  was  a  trust  in  favour 
of  F. ;  .that  this  was  a  resulting  trust  and 
therefore  excluded  from  the  provisions  of 
the  Statute  of  Frauds.  As  no  portion  of  the 
purchase  money  of  the  land  was  advanced 
by  F.,  there  could  be  no  resulting  trust  in 
his  favour.  No  fraud  on  the  part  of  W.  was 
shewn,  and  there  was  no  trust  which  could 
be  enforced.  Thompson  v.  Wright,  24  Occ. 
N.   97. 

TecHnical  Breach  of  Trust  —  Relief 
under  Trustee  Act  —  Statute  of  Limitations 
—  Accounts  —  Evidence  —  Books  of  Account 
— Reference  —  Report  — •  Correction  on  Fur- 
ther Directions.] — Under  the  last  will  of  X., 
after  making  provision  for  his  daughter  E., 
all  the  rest  and  residue  of  his  estate  was 
given  to  his  two  daughters  A,  and  C,  equally, 
share  and  share  alike.  A.  was  appointed 
executrix  and  trustee,  and  the  share  given 
to  C.  was  directed  to  be  invested,  and  the 
interest,  dividends,  and  annual  produce  paid 
to  her  half-yearly  during  her  lifetime  for  her 
sole  and  separate  use,  etc.  A.  proved  the 
will  and  filed  an  inventory,  and  paid  over 
to  E.  the  amount  bequeathed  to  her,  but  with 
respect  to  C,  who  was  very  deaf  and  weak- 
minded,  contented  herself  with  supporting  her 
during  her  lifetime,  usually  taking  from  her 
at  the  close  of  each  year  a  receipt  mentioning 
no  amount,  but  sealed  and  witnessed,  and 
acknowledging  payment  of  the  interest  due 
her  to  the  date  of  each  receipt.  The  incomes 
of  both  A.  and  C.  were  applied  by  A.  to 
their  joint  support,  C.  being  provided  with  all 
necessary  care  and  attention.  After  the 
death  of  both  A.  and  C,  at  the  instance  of 
the  plaintiffs,  claiming  under  E.,  a  reference 
was  ordered  to  a  Master  to  ascertain  the 
amount  of  the  residue  of  the  estate  of  N.  to 


which  C.  was  entitled,  and  also  receipts  and 
expenditures  by  A.  in  her  lifetime  on  acooiint 
of  C,  and  by  the  defendants  as  executors 
of  A.  after  her  death.  After  receiving  the 
report  of  the  referee,  the  Judge  referred  the 
report  back  to  be  varied,  and  with  further 
instructions.  On  appeal  from  the  latter  or- 
der:— Held,  that  the  whole  cause  and  the 
matters  in  controversy  being  still  before  the 
Judge,  he  had  power,  in  giving  further  direc- 
tions to  the  referee,  to  correct  any  errors 
into  which  he  thought  he  had  fallen,  the 
cause  in  this  respect  being  unlike  a  common 
law  action.  Also,  in  the  circumstances,  that, 
though  there  had  been  a  technical  breach  of 
trust  on  the  part  of  A.,  the  case  was  an 
appropriate  one  for  relief  under  the  Trustee 
Act  (Acts  of  1892  c.  13)  ;  and  that  the  de- 
fendants were  entitled  to  avail  themselves 
of  the  protection  of  the  Statute  of  Limita- 
tions. Also,  as  to  income  received  by  the 
defendants  since  the  death  of  A.,  the  Judge 
was  right  in  holding  that  they  should  only 
be  charged  within  6  years  of  action  brought. 
Also,  as  to  a  sum  of  money  received  by  A., 
and  not  accounted  for,  her  estate  could  not 
be  relieved  from  liability,  but  with  respect 
to  income  which  should  have  been  derived 
from  the  investment  of  the  sum  so  not  ac- 
counted for,  the  same  rule  must  be  applied 
as  in  the  case  of  income  received  by  the  de- 
fendants after  the  death  of  A.,  and  that  the 
liability  must'  be  restricted  to  the  period  of 
6  years  before  the  commencement  of  the  ac- 
tion. Also,  that  the  Judge  was  right,  under 
the  provisions  of  O.  32,  r.  3,  in  directing 
books  of  account  kept  by  A.,  and  which  con- 
sisted largely  in  admissions  against  ber  own 
interest,  to  be  taken  as  prima  facie  evidence 
of  the  truth  of^he  matters  therein  contained. 
Cairns   v.  Murray^  37   N.   S.   Reps.   451. 

Transfer  of  Mining  Areas  to  Tms- 

tee  —  Poioer  to  Sell  —  Title  of  Vendee  — 
Afition  —  Parties.]  —  In  an  action  for, 
among  other  things,  a  declaration,  that,  as 
against  the  defendants,  the  plaintiffs  were 
entitled  to  an  undivided  one-third  interest 
in  certain  gold  mining  areas  transferred  by 
the  plaintiffs  to  the  defendant  McN..  and 
sold  by  the  latter  to  the  defendant  W..  it 
appeared  that  the  main  objects  with  which 
the  transfer  in  question  was  made  were: 
( 1 )  ^  payment  of  certain  advances  made  by 
McX.  on  account  of  the  purchase  money  of 
the  property;  (2)  the  payment  of  an  amount 
due  by  the  plaintiff  E.  H.  O.  to  the  Mc- 
Laughlin. Carriage  Co.,  for  which  the  plain- 
tiff C.  6.  O;  was  liable  on  a  bond  as  surety : 
— Held,  that  the  defendant  McN.  had  power 
to  sell  the  property  for  the  purpose  of 
carrying  out  the  intentions  of  the  parties. 
2.  That  the  plaintiffs  not  having  established 
their  right  to  the  declaration  prayed  for, 
the  claims  or  rights  of  the  company,  for 
whose  benefit  the  transfer  was  made,  could 
not  be  adjudicated  upon  without  their  being 
made  parties  to  the  suit.  Orland  v.  llcyeil. 
34   N.   S.   Reps.  453. 

Tmstees'  Compensation  —  Quantum 
— Railway  bonds  —  Litigation  —  Responsi- 
bility. Re  Toronto  General  Trusts  Corpora- 
tion and  Central  Ontario  R.  W.  Co.,  6  O.  W, 
R.    350. 

Will  —  Annuities  —  Setting  Apart  Secur- 
ities —  Distribution  of  Residue  —  Re^isa- 
tion  of  Estate  —  Investments  —  Redemption 
—   Consent  —   Summary  Application — Rule 
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938,] — ^An  order  made  under  Rule  938  de- 
clared that  the  persons  interested  in  the  resi- 
due of  the  estate  of  a  testator  were  entitled 
to  have  sums  set  apart  by  the  executors 
and  trustees,  from  time  to  time,  from  the 
capital  of  the  estate,  to  provide  for  annui- 
ties bequeathed  by  the  testator,  as  suflScient 
funds  for  that  purpose  came  to  the  hands 
of  the  executors,  or  to  have  sucb  sums  ap- 
plied by  them  in  the  purchase  of  Government 
annuities,  and,  after  provision  made  for  pay- 
ment of  the  specific  legacies  and  the  annui- 
ties, to  have  the  Residue  in  the  hands  of 
the  executors  from  time  to  time  distributed 
among  the  persons  entitled : — Held,  that  the 
order  was  substantially  right.  Tne  annui- 
tants were  not  entitled  to  have  the  estate 
of  the  testator  realized  and  converted  into 
money  further  than  might  be  necessary  for 
the  payment  of  his  debts  and  funeral  and 
testamentary  expenses;  their  right  was  limit- 
ed, after  this  had  been  done,  to.  having  the 
annuities  sufficiently  secured  by  the  setting 
apart  of  such  part  of  the  estate  as  i^ight  be 
adequate  for  that  purpose.  In  re  Parry,  42 
Oh.  D.  570,  and  Harbin  v.  Masterman, 
[1896]  1  Ch.  351,  followed.  Hicks  v.  Ross, 
[1891]  3  Gh.  499,  referred  to.  Held,  also, 
that  these  matters  could  properly  be  deter- 
mined and  an  Inquiry  directed  upon  an  ori- 
ginating notice  under  Rule  938  brought  on 
by  one  of  the  persons  entitled  to  the  residue. 
In  re  Medland,  Eland  v.  Medland,  41  Ch. 
D.  at  p.  492,  and  In  re  Parry,  supra,  follow- 
ed. Held,  that  it  is  only  when  the  persons 
whose  estate  is  liable  to  pay  an  annuity  and 
the  annuitant  both  consent,  that  an  annuity 
may  be  redeemed  out  of  the  estate;  and  the 
order  should  be  varied  so  as  to  require  that 
consent.  Order  of  Boyd,  C,  21  Occ.  N. 
380,  varied.  In  Mclntyre,  Mclntyre  v. 
London  and  Western  Trusts  Co,,  22  Occ.  N. 
90,  3  O.  L.  R.  212.  1  O.  W.  R.  56. 

Will  —  Misappropriation  by  Co-trustee — 
Limitation  of  Actions — Trustee  Act  —  Bar,] 
— R.  G.  died  in*  1870,  having  by  his  wUl 
given  the  income  of  his  estate  to  his  widow 
for  life,  and  subject  to  certain  bequests,  the 
residue  to  the  children  of  his  brothers  and 
sisters,  and  appointed  T.  H.,  J.  G.,  and  the 
widow  executors  and  executrix  of  his  will 
with  power  "  to  dispose  of  the  property  if 
they  see  fit."  J.  G.  managed  the  estate  until 
the  time  of  his  death  in  1885,  by  which  date 
some  of  the  real  proi)erty  had  been  disposed 
of  and  invested,  and  his  management  was 
duly  accounted  for.  T.  H.  then  took  the 
management  of  the  estate  until  1895,  when 
the  widow,  after  much  pressure  by  her 
friends,  took  proceedings  against  him  for  an 
account,  the  result  of  which  was  that  he  was 
found  largely  indebted,  and  a  large  sum  was 
lost  to  the  estate.  The  widow  died  in  1902; 
probate  of  her  will  was  then  granted  to  the 
defendants;  and  T.  H.  was  removed  as  trus- 
tee, and  the  plaintiffs  appointed  in  his  place. 
In  an  action  by  the  plaintiffs  against  the  de- 
fendants in  1903  to  compel  them  to  make 
good  the  losses  to  the  estate  of  R.  G.  occa- 
sioned by  the  negligence  of  the  widow  in  per- 
mitting her  co-executor  to  misappropriate  the 
funds  of  the  estate  :-^Held,  that,  as  all  the 
alleged  acts  of  negligence  or  breaches  of  trust 
charged  against  the  widow  occurre<1  more 
than  six  years  before  action,  s.  32  (1)  (b) 
of  the  Trustee  Act,  R.  S.  O.  1897  c.  129, 
was  a  good  defence.  In  re  Bowden,  Andrew 
V.  CJooper,  45  Ch.  D.  447,   followed.     Gard- 


ner V.  Perry,  23   Occ.   N.  295,   6  O.  L.  R. 
269,  2  O.  W.  R.  681. 

See  Assessment  and  Taxes — Bxbcutobs 
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See  Constitutional  Law. 
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See  Abbitration  and  Awabd. 
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See  Wbtt  of  Summons. 


UNDUE  DTFLUEirCE. 

See  Costs — Gift — Municipal   E^lectionb — 
Pabticulabs — Will. 


UNINCORPORATED  ASSOCIATION. 

«    ■ 

See  Contempt  of  Coubt — Discoveby — Pas- 
ties— Pleading — Tbade  Union — Writ 
OF  Summons. 


UNIVERSAL  LEGATEE. 


See  Revivob. 


UNLAWFUL  ASSEMBLT. 


See  Criminal  Law. 


USE  AND  OCCUPATION. 

See  Landlord  and  Tenant. 


USUFRUCT. 


See  Husband  and  Wife — Partition — Wtlu 
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VACANT  SirCCESSION. 


iScc  Curator. 


VACATION. 


See   Costs — Pleading. 


VACCINATION. 

See  Public  Health  Act. 


VAOEANCT. 


Sec  Criminal  Law 


VALUATION. 

See  Assessment  and  Taxes. 


VALUATORS. 


See  Municipal  Corporations, 


VEHICLES. 

See  Carriers  —  Contract  —  I  nsurance  — 
Master  and  Servant — Municipal  Cor- 
porations— Negligence. 


VENDOR  AND  PURCHASER. 

Act  of  Sale — Droits  de  Mutation — Fail- 
ure to  Pay — Nullity — Improvements — Mort- 
gage —  Priorities  —  Payment  to  Insolvent 
Mortgagor. 1 — The  defendant  mortgaged  a  lot 
of  land  to  C.  in  1888  and  1889.  In  1899 
P.,  the  rossessor  of  the  lot,  sold  the  improve- 
ments thereon  to  C.  The  plaintiff,  a  judg- 
ment creditor  of  P.,  caused  the  lot  to  be 
seized  in  the  possession  of  P.,  invoking  a 
sftle  by  the  defendant  to  P.  in  1804.  The  de- 
fondant  claimed  the  property  as  his.  and  sold 
jt  to  C.  for  $25 :— Held,  that  the  act  of  sale 
in  1894  was  absolutely  null  and  void  and 
must  be  considered   as  non-existent,   because 


the  dues  thereon  had  not  been  paid;  that 
such  nullity  not  only  prevented  the  transmis- 
sion of  the  property,  but  took  away  all  pro- 
bative value  as  to  establishing  the  sale,  and 
that  such  an  act,  being  non-existent  in  the 
eye  of  the  law,  did  not  even  prove  the  pay- 
ment and  the  receipt  of  the  moneys  men- 
tioned in  it.  2.  That  C.  committed  no  fraud 
in  purchasing  from  the  defendant.  3«  That, 
besides,  in  the  actual  case,  the  plaintiff,  a 
creditor  of  P.,  claiming  to  be  the  earlier  pur- 
chaser, alleging  that  P.,  his  debtor,  was 
charged  with  the  mortgage  debt  of  the  de- 
fendant to  Cm  therebjr  affirmed  the  bad  faith 
of  P.,  who^  not  having  the  mortgage  debt, 
could  not  invoke  his  lien  for  the  improve- 
ments, the  mortgage  debt  of  C.  having  prior- 
ity in  law  over  such  improvements.  4. 
There  is  nothing  illegal  in  a  mortgagee  pay- 
ing for  the  improvements  upon  the  mortgaged 
premises  with  the  object  of  protecting  his 
security,  even  if  he  whom  he  pays  is  in- 
solvent, inasmuch  as  it  is  not  fraud  for  a 
debtor  to  pay  his  insolvent  creditor.  Nadeau 
V.  Roseherry,  Q.  R.  18  S.  C.  542. 

Aotloa  for  Purohase  Money — Evidence 
— Trespass  to  goods.  Grear  v.  Mayhew  1 
O.  W.  R.  529,  2  O.  W.  R.  140. 

Action  for  Pnrohase  Money — Evidence 
— Weight  of — Corroboration.  Murray  v.  Em- 
pire L.  d  /8f.  Co.,  1  O.  W.  R.  310. 

Aotton  for  PnroluMe  Money — Time  for 
Payment — Acceleration  —  Insolvency  of  Pur- 
chaser.] — Under  art  1092,  C.  C,  an  action 
to  recover  the  balance  of  purchase  money  of 
land  may  be  brought  although  the  time  for 
payment  has  not  arrived  when  the  debtor  has 
become  insolvent  or  has  diminished  the  valae 
of  the  security.  Judgment  of  Court  of  King's 
Bench,  Quebec,  affirmed.  Kensington  Land 
Co.  V.  Canada  Industrial  Co.,  [19031  A.  C. 
213. 

AKreement  for  Sale  6f  I«and — Title — 
Tender  of  Traiuffer  from  Third  Party — Action 
for    Purchase    Money — Repudiation — Penalty 
— Specific  Performance — Election.]  —  Where 
at  the  time  of  an  agreement  for  sale  and  pur- 
chase of  land,  the  title  to  the  land  stood  in 
the  name  of  the  vendor's  wife,  but  the  vendor 
obtained   and   tendered   a   transfer   from   his 
wife  to   the  purchaser  before  the  purchaser 
repudiated  the  agreement :  —  Held,  following 
I»aisley  v.  Wills,  19  O.  R.  303,  18  A.  R.  210. 
that  the  purchaser  was  liable  to  an  action  or 
balance  of  purchase  money.     Right  to  repu* 
diate  discussed.     If  a  thing  be  aereed  to  be 
done,  though  there  be  a  penalty  annexed  to 
secure   its   performance,   yet   the   very   thing 
itself  must  be  done,  and  the  Court  will  not 
permit  the  person  on  whom  the  penalty  rests 
to  resist  specific  performance  by  electing  to 
pay    the   penalty.     Hamilton   v.   McNeitL   2 
Terr.  L.  R.  31. 


AntHority  of  Agent  of  Vendor — Rati- 
fication —  Estoppel — Pa rt  Performan  ce — Sta- 
tute of  Frauds.] — One  T.,  who  had  been  ap- 
pointed agent  for  the  management  of  plain- 
tiff's estate  at  E.,  by  the  plaintiff's  wife, 
which  appointment  was  expressly  ratified  by 
the  plaintiff,  had  appointed,  with  her  author- 
ity, one  M.,  a  real  estate  agent,  as  agent  for 
sale.  M.  made  several  sales,  all  of  which 
were  confirmed  by  the  plaintiff,  and,  on  the 
3rd  February,  1904,  sold  to  the  defendant  C. 
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the  land  in  question,  o£  which  sale  the  plain- 
tiff was  duly  notifiea ;  and  the  defendant  went 
into  immediate  possession  and  commenced 
making  improvements,  of  which  the  plaintiff 
was  also  notified  on  the  19th  February.  On 
the  8th  June,  after  a  large  sum  had  been 
spent  in  improvements,  the  plaintiff  notified 
the  defendants  that  he  repudiated  the  sale, 
and  brought  an  action  for  possession: — Held, 
that  M.  had  authority  from  the  plaintiff 
through  T.  to  make  the  sale  to  the  defendant. 
2.  That  if  M.  had  not  been  authorized  to 
make  the  sale,  the  plaintiff  had  ratified  it  by 
his  conduct  in  standing  by  and  allowing  the 
defendant  to  make  improvements,  under  the 
arrangement  of  purchase,  and  not  immediately 
repudiating  it  and  giving  notice  within  a 
reasonable  time.  3.  That  the  parr  perform- 
aace  of  the  agreement  of  purchase  by  the  de- 
fendants was  sufficient  to  take  it  out  of  the 
Statute  of  Frauds.  Quaere,  whether  non- 
compliance with  the  Statute*  of  Frauds  comes 
in  Question  in  an  action  of  ejectment,  oc 
whether  the  plaintiff  could  recover  possession 
in  such  an  action  by  reason  of  a  breach  of 
any  of  the  terms  of  the  agreement.  Mo 
Dougall  v.  Cairns,  2  Terr.  L.  R.  219. 

Constmction  —  Payment  of  purchase 
money  by  instalments — Default — ^Failure  of 
crop---Canoellation — Notice — ^Time — Action  — 
Forfeiture.  McAuley  v.  Dick  (N.W.T.),  1 
W.  L.  R.  381. 

Contract  for  Ezohaas^  of  Iiands  — 

Reformation  of  contract — Mistake  in  descrip- 
tion —  Specific  performance  —  Statute  of 
Frauds  —  Fart  performance  —  Terms  of  con- 
tract—  Liquidated  damages  —  Payment  into 
Court — Costs.  Knapp  v.  Carley,  3  O.  W. 
R.  940. 

Contract  for  Sale  —  Payment — Convey- 
ance —  Dependent  Ohliffations — Title — Dovoer 
—  Payment  into  Court  —  Costs,}  —  By  an 
agreenient  entered  into  between  plaintiff  and 
defendant  for  the  sale  of  land,  it  was  pro- 
vided that  if  the  purchase  money  was  paid 
by  instalments  the  deed  was  to  be  given  when 
and  not  before  the  last  instalment  was  paid. 
If  defendant  exercised  his  option  ,  and  paid 
the  whole  purchase  money  at  any  time 
within  four  years,  then  the  deed  was  to  be 
given  when  the  money  was  luiid : — Held,  that 
the  obligations  were  mutual  and  dependent, 
and  that  the  acts  were  performed  concur- 
rently. By  the  terms  of  the  agreement,  a  good 
title  was  to  be  given,  and  this  could  not  be 
done,  as  a  release  of  dower  could  not  be 
obtained,  but  defendant  signified  his  willing- 
ness to  retain  possession  and  to  accept  com- 
I>ensation.  The  matter  being  a  small  one, 
and  there  being  some  question  as  to  the  juris- 
diction of  the  County  Court  to  afford  relief: 
— ^Held,  that  the  matter  should  be  transferred 
to  this  Court,  and  the  judgment  for  defendant 
in  the  County  Court  set  aside ;  that  the  plain- 
tiff should  have  leave  to  apply  at  Chambers 
to  ascertain  the  value  of  the  dower,  and  that 
the  balance  of  the  purchase  money  should  be 
paid  into  Court  within  one  month  after  the 
ascertainment  of  the  value  of  the  dower; 
otherwise  defendant  should  be  taken  to  have 
abandoned  his  option,  and  plaintiff  should 
have  judgment  for  the  amount  of  his  claim 
with  costs : — Held,  that  plaintiff's  claim  being 
for  an  amount  under  $80,  costs  must  be  taxed 
according  to  the  scale  of  the  County  Court 
in  such  cases.  Arcnhurg  v.  Wagner^  33  N.  S. 
Reps.  396. 


Contract  for  Sale  of  Iiand — ^Action  to 
rescind — ^Fraud — ^Representation  of  agent  for 
vendors  as  to  value — Large  commission  paid 
to  agent— Crediting  on  purchase  money — Ac- 

?uiescence.    Krolik  v.  Essex  Land,  Loan^  and 
mprovement  Co,,  3  O.  W.  R.  508. 

Contract  for  Sale  of  Iiand  —  Descrip- 
tion— Latent  Ambiguity — Evidence  —  Rectifi- 
cation —  Specific  Performance  —  Statute  of 
Fraud,] — B.  on  behalf  of  D.  negotiated  with 
C.  for  the  purchase  of  C.'s  property  on  the 
north-west  corner  of  Hastings  street  and  West- 
minster avenue,  Vancouver,  and  D.  drew  up  a 
receipt  for  the  part  payment  of  the  purchase 
price,  leaving  the  description  blank  for«  C.  to 
fill  in,  as  he  did  not  know  the  land  registry 
description,  but  adding  the  description  *'  X.W. 
cor.  etc."  below  the  space  reserved  for  C.'s 
signature.  B.  took  the  receipt  to  C.  and 
paid  him  $10,  and  he  filled  in  the  blank  de- 
scription as  lots  9  and  10,  blo^  10,  and 
signed  the  receipt.  Lots  9  and  10,  block  10, 
were  on  the  north-east  corner,  and  were  not 
owned  by  C. ;  whereas  lots  9  and  10,  block  9, 
were  on  the  north-west  corner,  and  were 
owned  by  C.  B.  sued  to  have  the  agreement  or 
receipt  rectified  or  performed  so  as  to  cover 
lots  9  and  10,  block  9,  and  to  have  the  agree- 
ment specifically  performed: — Held,  that  it 
was  the  property  on  the  north-west  corner  that 
the  parties  had  in  contemplation,  and  that  C. 
filled  in  the  wrong  description  either  by  mis- 
take or  fraud,  and  that  the  plaintiff  was  en- 
titled to  specific  performance  of  the  true 
agreement.  Borland  v.  Coote,  24  Occ.  N.  383, 
10  B.  C.  R.  493. 

Contract  for  Sale  of  Land — Payment 
in  Goods — Rescission — Failure  of  Considered- 
tion — Trover  for  Goods — Reconveyance.] — V., 
being  desirous  of  purchasing  a  lot  of  land  in 
the  possession  of  F.,  was  negotiating  with 
him  about  it,  but  no  agreement  of  purchase 
had  been  arrived  at.  W.,  a  dealer  in  cattle, 
went  to  V.  and  offered  to  purchase  from  him 
two  head  of  cattle.  He  refused  to  sell,  stating 
that  he  wished  to  exchange  them  with  F.  for 
the  land.  W.  then  went  to  F.  and  agreed  to 
extinguish  a  debt  of  $79  that  he  had  against 
him  if  he  would  convey  the  land  to  V.  W. 
went  again  to  V.  and  offered  him  the  land  in 
exchange  for  the  two  head  of  cattle  and  his 
note  for  $20.  This  offer  V.  accepted.  The 
parties  then  met  at  the  office  df  a  justice,  and 
F.  gave  V.  a  warranty  deed  of  the  land,  and 
V.  gave  W.  his  note  for  $20.  W.  selected  the 
cattle,  asked  V.  to  turn  them  out.  and  said  he 
would  come  again  and  take  them  away.  V. 
recorded  the  deed,  but,  discovering  that  F. 
had  no  title  on  the  records,  told  W.  he  could 
not  have  the  cattle.  W.  afterwards  went  and 
took  the  cattle  from  V.*8  pasture  without  his 
consent.  V.  alleged  that  W.  told  him  that 
F.  had  a  good  title,  and  agreed  to  give  him  a 
good  title,  and  if  he  did  not  do  so  the  bargain 
was  to  be  off.  W.  denied  that  he  told  V.  that 
F.  had  a  good  title,  or  that  he  agreed  to  give 
V.  a  good  title.  In  an  action  of  trover  in  a 
County  Court  to  recover  the  cattle  and  note, 
the  Judge  told  the  jury  that  if  they  believed 
V.*8  version  of  the  transaction,  the  title  in  the 
cattle  did  not  pass,  and  there  was  evidence 
upon  which  they  might  find  for  the  plaintiff. 
The  jury  found  for  the  plaintiff :— Held,  on 
appeal,  that  V.  having  accepted  and  registered 
the  deed  under  the  contract,  the  consideration 
had  not  entirely  failed,  and  V.  could  not  re- 
scind the  contract  and  sue  in  trover  for  the 
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cattle  and  note  without  reconveying  ot  offer- 
ing to  reconvey  the  land,  and  that  the  appeal 
should  be  allowed  and  a  nonsuit  entered. 
Vanhu8kirk  v.  Vantcart,  36  N.  B.  Reps.  422. 

Contract  for  Sale  of  Land — Resolution 
hy  Municipal  Corporation  —  Acceptance  of 
Offer  to  Purchase  —  Evidence  —  Written  In- 
strumenta — Statute  of  Frauds — Estoppel.] — 
T.  offered  to  purchase  lands  which  the  munici- 
pality had  bid  in  at  a  tax  sale,  and  to  pay 
therefor  the  amount  of  the  arrears  of  taxes 
and  costs.  The  council  resolved  to  accept 
'*  the  amount  of  taxes,  costs,  and  interest '' 
against  the  lands,  and  authorized  the  reeve 
and  clerk  to  issue  a  deed  at  that  price: — Held, 
reveraing  the  judgment  appealed  from,  that, 
even  if  communicated  to  T.  as  an  acceptance 
of  his  offer,  this  resolution  would  have  raised 
no  contract,  on  account  of  the  variation  made 
by  the  addition  of  interest.  An  instrument, 
which  was  never  delivered  to  T.,  was  executed 
by  the  reeve  and  clerk  of  the  municipality, 
in  the  statutory  form  of  conveyance  upon  a 
sale  for  taxes,  reciting  the  above  resolution, 
but  without  a  reference  to  any  contract  in 
pursuance  of  the  resolution,  and  about  two 
months  after  the  passing  of  the  resolution, 
ui)on  receipt  of  another  offer  for  the  same 
lands,  the  council  resolved  to  intimate  to  the 
person  making  the  second  offer  *'  that  the  lot 
had  been  sold  to  T. :" — Held,  that  these  cir- 
cumstances could  not  be  relied  upon  as  an 
admission  of  a  prior  contract  of  sale: — 
Held,  also,  that,  even  if  it  could  be  inferred 
that  contractual  relations  had  been  estab- 
lished between  T.  and  the  municipali^,  it 
did  not  appear  that  there  had  been  any 
written  communications  in  respect  thereto 
made  on  behalf  of  the  municipality,  and, 
consequently,  the  alleged  admission  of  a  con- 
tract did  not  satisfy  the  Statute  of  Frauds, 
and  could  have  no  effect.  District  of  North 
Vancouver  v.  Tracy,  24  Occ.  N.  114,  34  S.  C. 
R.  132. 

Gontraet  for  Sale  of  Iiand  —  Sale  by 
vendor  to  another  —  Application  of  purchase 
money — Payment  of  mortage — Subrogation  to 
rights  of  mortgagee.  Qutder  v.  Hedges,  3  O. 
W.  R.  555. 

Contraet  for  Sale  of  Land  —  Specific 
performance  —  Objection  of  purchaser  — - 
Foreign  defendant  —  Jarisdiction  —  Title^ 
of  distribution.  Cooke  v.  McMiltoti,  4  O. 
W.  R.  523. 

Oontraot  for  Sale  of  Land  —  Specific 
Performance — Statute  of  Frauds — No  name 
of  Purchaser  in  Memorandum  —  Laches  — 
Agenfs  Duty  to  Furnish  Name  of  Purchaser,} 
—  Action  for  specific  i)erformance  of  an 
alleged  contract  by  the  defendant  to  sell  to  the 
plaintiff  two  lots  of  land.  The  writing  relied 
on  was  an  acknowledgment  signed  by  the 
agents  for  the  defendant  (naming  firm)  of 
haviuic  received  from  B.  &  R.  $25  deposit  on 
the  purchase  of  the  lots,  describing  them, 
with  the  price  and  terms  of  sale.  The  plain- 
tiff asserted  that  he  was  the  purchaser,  though 
his  name  did  not  appear  in  the  agreement. 
B.  &  R.  were  his  solicitors  and  agents.  The 
defence  was  that  the  agreement  did  not  comply 
with  the  requirements  of  the  Statute  of 
Frauds,  as  the  name  of  the  purchaser  did  not 
appear  in  it;  that  the  plaintiff  by  his  laches 
had  disentitled  himself  to  specific  perform- 
ance (^f  the  agreement;  and  that,  on  account 
of  the  default  of  the  plaintiff,  the  defendant  ' 


had,  rescinded  the  agreement : — Held,  that  the 
plaintiff  had  not  made  out  a  case  entitling  him 
to  specific  performance  of  the  agreement  in 
question,  and  the  action  should  be  dismissed 
with  costs.  The  note  or  memorandum  of  an 
agreement  for  the  sale  of  real  estate  must 
contain,  the  names  of  the  contracting  parties, 
or  such  a  description  of  them  that  there  can- 
not be  a  fair  dispute  as  to  their  indenmity. 
The  term  **  vendor "  is  not  in  itself  a  suffi- 
cient description  of  one  of  the  contracting 
parties:  Potter  v.  Duffield,  L.  R.  18  Eq.  4; 
Williams  v.  Jordon,  6  €h.  D.  517 ;  WTiit^  T. 
Tomalin,  19  O.  R.  513.  In  the  present  case 
the  purchaser  was  neither  named  nor  de- 
scribed in  the  agreement.  As  the  agreement 
did  not  comply  with  the  requirements  of  the 
Statute  of  Frauds,  the  plaintiff  was  not  en- 
titled to  recover.  Maber  v.  Penkalski,  24 
Occ.  N.  407. 

Contract  of  Sale — Construction  of  Cove- 
nants— Dependent  or  Independent — Payment 
into  Court.} — ^The  plaintiff's  claim  was  for 
payment  of  the  balance  of  the  purchase  money 
of  land  under  an  agreement  of  sale,  in  the 
usual  form,  in  which  the  purchaser  cove- 
nanted that  he  would  well  and  truly  pay  the 
said  sum  of  money  together  with  the  interest 
thereon  on  the  days  and  times  mentioned, 
and  the  vendor  covenanted  that,  in  considera- 
tion of  the  purchaser's  covenant  and  on  pay- 
ment, &c.,  he  'would  convey  and  assure  or 
cause  to  be  conveyed  and  assured  to  the  par- 
chaser,  his  heirs  and  assigns,  by  a  good  and 
sufficient  deed  in  fee  simple,  &c.,  the  said 
price  or  parcel  of  land  frml  and  discharged 
from  all  incumbrances:  —  Held,  following 
Macarthur  v.  Leckie,  9  Man.  L.  R.  110.  that 
the  two  covenants  were  independent,  ana  that 
the  defendant  was  bound  to  pay  the  pur- 
chase money  before  he  could  call  on  the  plain- 
tiff to  convey  the  property,  and  that  it  was 
not  necessary  for  the  plaintiff  to  prove  the 
tender  of  a  conveyance,  or  to  allege  that 
he  was  ready  and  willing  to  convey,  although 
it  appeared  that  the  property  was  subject  to 
two  mortgages.  With  the  plaintiff's  consent. 
the  defendant's  purchase  money  was  ordered 
to  be  paid  into  Court  so  that  the  incum- 
brances could  be  discharged  out  of  it  and  only 
the  balance  paid  to  the  plaintiff.  Su>ord  v. 
Tcdden,  21  Occ.  N.  546,  13  Man.  L.  R.  STi. 

Contract  of  Sale — Default — Rescittion — 
Demand  or  Notice — Necessity  for — Coats  of 
Pending  Opposition,} — ^The  plaintiffs  had  sold 
to  the  defendants  a  bit  of  land  for  construc- 
tion of  their  line,  for  an  annual  rent  of  $2^ 
as  long  as  the  purchase  money,  $500,  should 
not  have  been  paid,  it  being  stipulated  that 
if  the  defendants  made  default  in  payment  of 
any  gale  of  rent  for  six  months  after  It  fell 
due,  the  sale  should  be  rendered  void  and  of 
no  effect,  and  it  should  be  lawful  for  the 
plaintiffs  to  resume  possession  of  the  land 
and  to  dispose  of  it  as  their  own  property 
without  indemnity  or  reimbursement  of  the 
sums  paid.  The  defendants  having  made  de* 
fault  in  payment  of  one  of  the  i^es  of  rent 
for  more  than  six  months  after  it  fell  due, 
the  plaintiffs  began  an  action  to  rescind  the 
sale,  and,  besides,  claimed  the  costs  of  a  pend- 
ing opposition  which  they  had  filed  to  protect 
their  rights  upon  a  seizure  of  the  land  bemg 
made  as  against  the  defendants: — ^Held«  that, 
by  reason  of  the  default  clause  above  referred 
to,  the  plaintiffs  had  the  right  to  demand  the 
rescission  of  the  sale,  without  any  denoand  of 
payment  of  the  gale  of  rent,  or  any  mise  en 
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demeure  having  been  addressed  to  the  defen- 
dants, the  latter  being  in  default  by  the  very 
terms  of  the  contract.  2.  But  the  plaintiffs 
could  not  recover  from  the  defendants  the 
costs  of  the  opposition,  seeing  that  litigation 
was  still  pending  on  the  subject  of  such 
costs,  no  adjudication  having  been  made  upon 
such  opposition.  Maison  8t.  Joseph  du  SatUt 
ttu  Ricollet  V.  Montreal  Park  and  Island  H. 
ir.  Co.,  Q.  R.  19  S.  C.  484. 

Contract  of  Sale — Rescission  for  Fraud 
— Secret  Commission  to  Purchaser's  Agent — 
Collusion — Election.] — ^The  defendant  was  in- 
duced by  his  agent  to  agree  to  buy  the  plain- 
tiff's farm  for  $1,850,  although  the  plaintifiTs 
price  for  it  was  only  $1,800.  He  paid  $250 
in  cash  and  went  into  possession.  It  was 
represented  to  him  that  there  were  80  acres  of 
cultivated  land  on  the  farm,  but  it  turned 
out  that  there  were  only  about  58  acres.  On 
discovering  this  he  asked  to  have  the  agree- 
ment cancelled  and  his  money  returned,  but 
this  was  refused.  He  then,  on  the  advice  of 
the  same  agent,  raised  a  crop  on  the  farm 
and  remained  in  possession  for  over  a  year, 
but  refused  to  make  the  further  payments 
agreed  on.  The  plaintiff  then  brought  this 
action  to  have  the  agreement  cancelled  and 
the  money  he  had  received  forfeited.  At  the 
trial  it  came  out  that  the  plaintiff  had  paid 
the  agent  $50  out  of  the  money  paid  by  the 
defendant,  who  asked  to  have  the  agreement 
cancelled  and  his  money  refunded  to  him: — 
Held,  without  deciding  whether  the  defendant 
by  his  inaction  had  lost  his  right  to  repudiate 
the  bargain  on  account  of  the  shortage  in  the 
cultivated  area,  and  distinguishing  Campbell 
V.  Fleming,  1  A.  &  E.  40,  that,  on  account 
of  the  newly  discovered  secret  payment  by  the 
plaintiff  to  the  defendant's  confidential  agent, 
the  defendant  had  the  right  to  ask  for  can- 
cellation of  the  sale  and  repayment  of  the 
$250,  with  costs  of  action.  Panama,  &c.,  Co. 
V.  India  Rubber,  &c.,  Co.,  L.  R.  10  Oh.  515, 
followed.  Murray  v.  Smith,  22  Occ.  N.  241, 
14  Man.  L.  R.  125 ;  Sparling  v.  Houlihan,  22 
Occ.  N.  306,  14  Man.  L   R.  134. 

Contract  of  Sale  —  Tawes  —  St.  John 
Assessment  Act.] — By  agreement  dated  the 
18th  March,  1902,  for  the  sale  of  land  in  the 
city  of  St.  John,  the  vendee  was  to  be  given 
a  '*good  title  free  of  all  claims  on  the  1st 
May,"  the  date  when  possession  was  to  be 
given.  Section  131  of  the  St.  John  Assess- 
ment Act,  52  V.  c.  27,  enacts  that  "any 
assessment  upon  or  in  respect  to  real  estate 
shall  be  a  special  lien  on  such  real  estate 
from  the  l^t  day  of  April  in  the  year  of  the 
assessment,"  &c.  By  58  V.  c.  49,  s.  1,  power 
is  given  to  the  city  to  sell  real  estate,  on 
failure  of  the  person  assessed  to  pay  taxes 
assessed  in  respect  of  the  land.  On  the  1st 
May,  1902,  the  rate  of  taxation  for  the  year 
from  the  1st  April  had  not  been  fixed  by  the 
assessors,  and  the  rate  was  not  determined, 
nor  was  the  assessment  list  filed  by  the 
assessors  with  the  common  clerk  until  a  num- 
ber of  weeks  after  the  1st  May.  The  vendee 
contended  that  the  taxes  for  the  year 
beginning  on  the  1st  April  should  be  paid  by 
vendor,  and  the  matter  was  referred  to  the 
Attorney-General,  whose  decision  it  was 
agreed  should  be  final : — Held,  that  the  vendee 
should  pay  the  taxes,  save  one  month's  pro- 
portion thereof,  to  be  borne  by  the  vendor. 
In  re  de  Forest,  22  Occ.  N,  400. 

Contract  of  Sale  —  Time  of  Essence  — 
HVaiver — Notice  —  Rescission  —  Forfeiture  of 


Payments  —  Receiver  —  Rents  —  Laches  — 
Specific  Performance — Costs.] — Semble,  that 
the  acceptance  by  a  vendor  of  a  payment  on 
account  of  a  past  due  instalment  of  purchase 
money  is  a  waiver  of  his  right  to  take  advan- 
tage of  a  provision  in  the  agreement  of  sale 
making  time  of  the  essence  thereof;  but,  if 
there  be  a  subsequent  default  in  payment  of 
a  subsequent  instalment,  that,  being  a  new 
breach,  gives  the  vendor  a  right  to  insist  on 
that  provision: — Held,  that  a  vendor,  if  he 
gives  to  the  purchaser  a  notice  limiting  a 
reasonable  time  within  which  to  complete  an 
agreement  to  purchase,  and  informing  him 
that  after  the  lapse  of  the  time  limited  the 
agreement  will  be  treated  as  at  an  end,  and 
if  he  does  not  act  subsequent  to  waive  the 
effect  of  the  notice,  thereby  legally  rescinds 
the  agreement,  and  the  purchaser  is  not  en- 
titled to  specific  performance.  2.  That  mere 
delay  in  enforcing  his  rights,  consequent  upon 
such  a  rescission,  does  not  disentitle  the 
vendor  to  a  declaratory  order  that  the  agree- 
ment is  rescinded.  3.  That  in  such  a  case 
payments  on  account  of  purchase  money  are 
forfeited  to  the  vendor  if  there  be  a  provision 
to  that  effect  in  the  agreement^  and,  semble, 
even  without  such  a  provision.  4.  That 
where,  after  such  an  agreement,  the  property 
in  question  passed  into  the  hands  of  a  re- 
ceiver appointed  by  the  Court,  and  he,  as 
well  as  the  purchaser,  was  given  a  notice  ot 
the  terms  above  mentioned^  the  receiver  was 
accountable  to  the  vendor  for  th^  rents  receiv- 
ed subsequent  to  the  date  on  which  the  notice 
terminated  the  agreement.  The  receiver,  on 
the  grounds  of  his  being  an  officer  of  the 
Court,  and  of  the  delay  of  the  vendor  in 
taking  steps  to  enforce  his  rights,  was  not 
ordered  to  pay  the  costs  of  the  application 
in  which  the  above  questions  were  raised. 
Forfar  v.  Sage,  Ex.  p.  WUkins,  5  Terr.  L.  R. 
255. 

CoTonant — Building  Restriction — Deed  of 
Land  —  Covenant  Running^  with  Land  — 
Breach  —  Construction  —  **  House"]  —  The 
purchaser  of  land  covenanted,  for  himself,  bis 
heirs,  executors,  administrators,  and  assigns, 
not  to  erect  more  than  one  house  thereon.  It 
was  held  by  Street,  J.,  that  the  burthen  of  the 
covenant  passed  with  the  land  to  the  defen- 
dants, the  assigns  of  the  purchaser,  and  the 
benefit  of  it  to  the  plaintiffs,  the  assigns  of 
the  vendor  in  respect  of  the  adjoining  land, 
but  that  the  covenant  should  not  be  extended 
beyond  what  its  terms  reasonably  imported. 
He  was  of  opinion  that  **  house "  meant 
*' dwelling  bouse"  and  that  putting  up  a 
stable  and  carriage  house  was  not  a  breach ; 
and  "if  the  defendants  could  build  a  house 
first  and  then  add  a  stable  without  breach  of 
the  covenant,  there  was  no  reason  why  they 
should  not  begin  by  building  the  stable  and 
afterwards  build  the  house.  Hime  v.  Love- 
grove,  25  C.  L.  T.  344,  5  O.  W.  R.  706.  9  O. 
L.  R.  607. 


CoTcnant  —  Building  restrictions — Inten- 
'  tion  of  parties — Security — ^Building  scheme — 
Breach  of  covenant — Damages  in  lieu  of  in- 
junction— Assessment.  Snow  v.  Willmott,  5 
O.  W.  R.  361. 

Boed  of  Sale — WarraMy — Assessment  for 
Building  Church — School  Tames — Payment  of 
Arrears  hy  Purchaser  —  Recovery  ^-Prescrip- 
tion.]— In  case  of  a  sale  of  land  "  with  war- 
ranty against  all  troubles,  hypothecs,  debts, 
dowers,   donations,   substitutions,   alienations, 
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and  incumbrances  whatsoever/'  the  existence 
of  an  assessment  (repartition)  for  the 
building  of  a  church,  at  the  time  of  the  sale, 
cannot  give  the  purchaser  a  right  of  war- 
ranty or  to  be  indemnified  against  the  vendor 
if  he  knew  at  the  time  of  the  deed  of  assess- 
ment. The  school  taxes  and  assessments  for 
building  a  church  affecting  land,  being  public 
charges  or  of  common  law^  ought  to  be  takeu 
into  consideration  in  the  purchase  of  land, 
and  as  to  future  payments  to  be  taken  into 
account  at  the  time  of  sale.  The  purchase! 
with  legal  warranty,  who  has  paid  municipal 
or  school  taxes  owing  by  the  vendor^  cannot 
recover  these  taxes  from  the  latter,  if,  when 
he  commenced  his  action,  the  debt  due  the 
municiiMility  by  the  vendor  for  payment  of 
these  taxes  had  been  prescribed;  the  pur- 
chaser, being  subrogated  to  the  rights  of  the 
school  corporation,  has  no  greater  rights  than 
the  latter  against  the  vendor.  Pcabody  v.  Vin^ 
cent,  Q.  R.  26  S,  C\  37,  253. 

Deed  of  Sale  —  Terms  of  Warranty  — 
RigM  of  Action,}  —  The  purchaser  of  land, 
who  has  paid  the  price  thereof,  has  no  right 
of  action  against  his  vendor  for  damages  and 
a  clear  title,  if  the  deed  of  sale  does  not 
contain  a  clause  of  franc  et  quitte,  but  simply 
that  the  vendor  warrants  the  buyer  against 
trouble'  and  will  hold  him  harmless  against 
all  incumbrances.  Vail  v.  Baker,  6  Q.  P.  R. 
159. 

Delay  1]%  Carrying  Ont   Contract  — 

Specific  performance — Interest — Costs.  Con- 
nell  v.  Jewell,  2  O.  W.  R.  655. 

DeliTery  of  ConTeyance — Covenant  for 
possession — Enforcement.  Ham  v.  Pillar,  1 
O.  W.  R.  259. 

Doubtful  Title — Forcing  on  purchaser. 
Re  Campbell  and  Hortoood,  1  O.  W.  R.  139. 

Falsa  Demonstratio — Position  of  Ven- 
dor's Signature  —  Specific  Performance.]  — 
On  the  conclusion  of  negotiations  between 
C.  and  B.  as  to  the  sale  of  two  city  lots  on 
the  comer  of  Hastings  street  and  Westminster 
avenue,  in  Vancouver,  B.C.,  C.  signed  a 
document  as  follows :  —  "  Vancouver,  June 
28th,  1902.  Received  from  James  Borland 
the  sum  of  ten  dollars,  being  a  deposit  on  the 
purchase  of  lots  Nos.  9  and  10,  block  No,  10, 
district  lot  196,  purchase  price  twenty 
thousand  dollars  (|20,000),  the  balance  to  be 
paid  within  10th  July  .  .  days,  when  I 
agree  to  give  the  said  James  Borland  6.  deed 
in  fee  simple  free  from  all  incumbrances. 
Jos.  Coote,  N.  W.  Cor.  Hastings  &  Westr. 
Ave."  The  lots  on  the  corner  of  the  streets 
mentioned  were,  in  fact,  lots  9  and  10  in 
block  9,  and  the  trial  Judge  found  that  these 
were  the  lots  intended  to  be  sold,  and  also 
that  the  words  below  the  signature  formed 
I>art  of  the  receipt.  In  an  action  for  specific 
performance  of  the  agreement  for  sale  of  the 
lands : — Held,  affirming  the  judgment  appealed 
from,  Borland  v.  Coote,  10  B.  C.  R.  403,  24 
Occ.  N.  383,  Killam,  J.,  dissenting,  that  the 
inaccuracy  of  the  description  in  the  receipt 
was  a  mere  discrepancy,  which  should  be  dis- 
regarded, and  a  decree  made  for  specific  per- 
formance in  respect  of  the  lots  actually  bar- 
gained for  between  the  parties.  Coote  v.  Bor- 
land, 25  Occ.   N.  28,  35,   S.  C.   R.  282. 

Frandnlent  Representation — Value  of 
Land — Rental — Abatement  of  Prire.^ — In  an 
action   quantum   minoris,    it   is   necessary   to 


prove  that  the  buyer,  plaintiff,  gave  more 
than  the  real  value  of  the  property,  which 
proof  had  not  been  made  in  this  case.  Judg- 
ment in  Q.  R.  17  S.  C.  387  affirmed.  Doherty. 
J.,  did  not  concur  in  the  last  considtount  of 
the  judgment  of  the  Court  below,  vis.,  that 
where  the  alleged  fraud  relates  to  the  motive 
inducing  the  purchaser  to  buy  at  a  price  ex- 
ceeding that  which  he  would  have  given  if 
the  fraud  had  not  been  practised,  no  action 
lies  at  the  suit  of  the  purchaser  who  adheres 
to  the  sale,  to  reduce  the  price.  Bailey  v. 
Reinhardt,    Q.    R.    20   S.    O.   225. 

Inenn&branee — Lis  Pendens — Notice — In- 
terpleader— Rule  nos  (a).] — ^Action  brought 
against  one  who  had  contracted  to  purchase 
lands  for  the  purchase  price.  Pending  the 
action  the  Molsons  Bank  sought  to  set  aside, 
as  fraudulent  as  against  themselves  and  his 
other  creditors,  a  grant  of  certain  lands  by 
one  Sanderson  to  his  wife,  the  vendor.  Be- 
fore accepting  conveyance  of  these  lands  or 
paying  the  purchase  money,  the  purchaser 
from  Mrs.  Sanderson  was  apprised  of  the 
registration  of  a  certificate  of  lis  pendens 
issued  in  the  action  brought  by  the  bank : — 
Held,  that  the  registration  of  a  certificate  of 
Us  pendens  is  not  an  incumbrance  within  the 
meaning  of  R.  S.  O.  c.  119,  s.  15.  It  did  not 
create  any  lien  or  charge  upon  the  lands 
against  which  it  was  registered.  Nor  was 
this  case  one  in  which  it  would  be  at  all 
possible  to  comply  with  the  requirements  of 
the  statutory  provision  which  the  purchaser 
invoked.  The  Molson's  Bank  could  not 
assert  any  liability  on  the  part  of  the  pur- 
chaser to  pay  to  them  such  purchase  money. 
Their  claim  must  have  been  to  have  it  de- 
clared that  the  lands  in  question  were  exi- 
gible to  meet  the  demands  of  themselves  and 
the  other  creditors  of  the  vendor's  grantor. 
Rule  1103  "■  deals  with  a  liability  in  one  per- 
son to  pay  a  specific  sum  of  money,  while 
at  the  same  time  two  other  persons  are 
making  claims  in  respect  of  that  sum  :** 
Ingham  v.  Walker,  3  T.  L.  R.  448,  31  Sol. 
J.  271.  See  too  Baxter  v.  Day,  73  Wise  27. 
The  application  was  wrongly  conceived,  and 
should  be  dismissed  with  costs  to  be  paid  by 
the  applicant  to  the  vendor.  The  Molsons 
Bank,  having  supported  the  motion,  should 
have  no  costs.  MoUons  Bank  v.  Eoqct,  6  O. 
W.  R.  93.  180.  10  O.  L,  R.  452. 

Interest  in  I«and — Specific  performance 
— Assignment  and  delivery  of  plaintiff's  agree- 
ment with  owner — Dispute  as  to  terms  of  con- 
tract —  Waiver  —  Costs.  Brown  v.  Hoare 
(Man.),  2  W.  L.  R.  33. 

Judgment  against  Vendor  —  Title  of 
Purchaser — Priority — Registry  Laws,]  —  The 
hypothec  resulting  from  a  judgment  against 
the  vendor  of  an  immovable  registered  before 
the  title  of  the  purchaser,  has  priority  over 
the  rights  of  the  latter,  (frepeau  v.  Bruneau. 
Q.  R.  24  S.  C.  368. 

Judgment    for    Purehase     Money  — 

Subsequent  Rescission  by  Vendor.] — A  vendor 
obtained  judgment  against  a  purchaser  for 
certain  instalments  of  the  purchase  monev, 
less  a  sum  allowed  to  the  purchaser  by  way 
of  set-off.  The  agreement  for  sale  provided 
that  the  vendor  might  rescind  in  case  of  de- 
fault,  and  that  all  moneys  theretofore  paid 
should  be  forfeited ;  and.  after  execation  un- 
der the  judgment  had  been  returned  unsatis- 
fied, and  after  default  in  payment  of  further 
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instalments,  the  vendor  gave  notice  of  rescis- 
sion : — Held,  that  he  was  entitled  to  do  this, 
and  that  his  doing  so  did  not  entitle  the  de- 
fendant to  an  order  setting  aside  the  judg- 
ment and  for  payment  to  him  of  the  amount 
allowed  by  way  of  set-off.  Jack$an  v.  mcott^ 
21  Dec.  N.  22T,  1  O.  L.  R.  488. 

Lien — Bailleur  de  Fonds — Charge  on  Pur- 
chase Moneu — C/i/* — Acceptance,]  —  Although 
an  act  of  sale  or  gift  does  not  contain  a  sti- 
pulation for  an  hypothecary  guaranty  the 
immovable  sold  or  given  remains  burdened 
with  a  lien  in  the  nature  of  a  bailleur  de 
fonds,  for  appreciable  charge  in  money  stipu- 
lated for  in  the  act  of  gift,  or  for  what  re- 
mains due  of  the  price  of  sale.  Such  hypo- 
thec exists  in  favour  of  the  vendor  or  donor, 
or  of  the  third  person  to  whom  it  is  stipu- 
lated in  the  act  of  gift  or  sale  that  the  charges 
upon  the  gift  or  the  price  of  the  sale  shall  be 
paid.  2.  The  lodging  of  his  claim  by  a  credi- 
tor with  the  liquidator  to  be  collocated  upon 
the  product  of  the  sale  of  an  immovable,  of 
which  the  price  is  due  to  him,  as  a  creditor 
indicated  in  the  act  of  sale,  constitutes  a 
sufficient  acceptance  of  the  stipulation  on  his 
part.  Canadian  General  Electric  Co.  v.  IS  hip- 
ton,  Q.  R.  21  S.  C.  83. 

Ifiarepresentatioiui —  Fraud  —  Error  — 
Rescission  —  Exchange  —  Improvements  — 
Option — Actio  Quantum  Minoris — Latent  De- 
fects— Damages — Warranty,] — An  action  will 
lie  against  the  vendor  of  land  to  set  aside 
the  sale  and  recover  the  price,  on  the  grounds 
of  error  and  latent  defects,  even  in  the 
absente  of  fraud.  The  purchaser  has  the 
.option  of  returning  the  property  and  recover- 
ing the  price  or  of  retaining  the  property 
and  recovering  a  ];k>rtion  of  the  price ;  he  can- 
not be  forced  to  content  himself  with  the 
action  quantum  minoris  and  damages,  upon 
the  pretext  that  the  property  might  serve 
some  of  his  purposes,  notwithstanding  the  de- 
fects. Where  the  vendor  has  sold,  with  war- 
ranty, a  building  constructed  by  himself,  he 
must  be  presumed  to  have  been  aware  of  any 
latent  defects,  and  to  have  acted  fraudulently 
in  making  the  sale.  Where  the  vendor  repre- 
sented that  a  block  of  buildings  had  been  con- 
structed by  him  of  solid  stone  and  brick,  and 
it  was  discovered  after  the  transfer  that  a 
portion  was  built  of  lumber  encased  with 
stone  and  brick  in  a  manner  to  deceive: — 
Held,  that  the  contract  was  vitiated  for  error 
and  fraud,  and  the  vendor,  as  he  knew  of  the 
faulty  construction,  was  liable  to  return  the 
price  and  for  damages.  The  action  quantum 
minoris  and  for  damages  does  not  apply  to 
cases  where  contracts  are  voidable  for  error  or 
fraud.  The  sale  was  made  in  part  in  con- 
sideration of  vacant  city  lots  given  in  pay- 
ment pro  tanto,  and,  during  the  time  the  de- 
fendant was  in  possession  of  the  lots,  he 
erected  buildings  upon  them  with  his  own 
materials: — Held,  that,  even  if  the  contract 
amounted  to  a  contract  of  exchange,  it  was 
subject  to  be  rescinded  in  the  same  manner 
and  for  reasons  similar  to  those  which  would 
avoid  a  sale,  and,  if  the  contract  be  set  aside 
for  bad  faith  on  the  part  of  the  defendant,  the 
plaintiff  has  options  similar  to  those  men- 
tioned in  arts.  417,  418,  1526,  and  1527  of  the 
Civil  Code,  that  is  to  say,  he  may  either  re- 
tain the  property  built  upon,  on  payment  of 
the  value  of  the  improvements,  or  cause  the 
defendant  to  remove  them  without  injuring 
D — 52  ' 


the  property,  or  compel  the  defendant  to  re- 
tain the  property  built  upon  and  to  pay  its 
value,  besides  having  the  right  to  reaver 
damages  according  to  the  circumstances. 
Fagnuello  v.  Choquette,  24  Occ.  N.  77.  34  S. 
C.  R.  102. 

Mistake — Rectification  of  Agreement,} — 
Suit  for  rectification  and  specific  performance. 
The  defendant  agreed  to  sell  to  the  plaintiff 
lots  26,  27,  and  28  according  to  a  subdivision 
in  Kildonan;  he  gave  him  a  transfer  under 
the  Ileal  Property  Act,  which  the  plain- 
tiff registered,  and  he  received  a  certificate 
of  title.  The  plaintiff  supposed  the  lots  so 
sold  to  him  to  be  those  which  were  really 

27,  28,  and  29,  and  took  possession  of  tj^e 
last  named  three,  and  made  improvements  on 
lot  29.  Later  on  the  defendant  sold  lots  29 
to  34  to  another  person,  when  they  were 
located  by  a  surveyor,  and  the  plaintiff  dis- 
covered that  the  lot  on  which  his  improve- 
ments were  was  lot  29,  instead  of  28,  as  he 
had  supposed.  The  plaintiff  brought  this  ac- 
tion to  have  it  declared  that  the  intention  had 
been  to  sell  him  the  lots  which  were  really  27, 

28,  and  29,  and  to  have  the  sale  agreement 
rectified,  and  for  specific  performance  of  the 
rectified  agreement.  The  plaintiff  testified 
that  the  defendant  told  him  that  a  house, 
which  since  turned  out  to  have  been  on  lot 

29,  was  on  lot  28,  and  he  relied  on  that  re- 
presentation in  buying,  and  making  his  im- 
provements. The  defendant  said  he  told  the 
plaintiff  he  was  selling  by  the  plan  only,  and 
that  the  plaintiff  must  find  the  lots  for  him- 
self. It  was  admitted  that  the  plaintiff  looked 
over  the  property  before  buying,  though  he 
did  not  measure  the  distance  from  the  rail- 
way track  to  the  lots  he  chose,  which,  if 
done,  would  have  shewn  him  their  numbers 
and  probably  prevented  the  mistake: — Held, 
that  the  plaintiff  did  not  rely  on  any  repre- 
sentation by  the  defendant,  but  looked  over 
the  property  with  a  knowledge  of  how  to  find 
the  lots  according  to  their  actual  numbers, 
and  his  misfortune  was  the  result  of  his  own 
mistake  only.  It  was  argued  that  the  case 
was  one  of  a  unilateral  mistake,  but  to  en- 
title the  plaintiff  to  damages  as  in  a  case  of 
unilateral  mistake  a  plaintiff  must  shew 
fraud  on  the  defendant's  part:  May  v.  Piatt, 
[1900]  1  Ch.  616.  There  was  no  suggestion 
of  fraud  in  the  present  case.  WiUiams  v. 
Uespeler,  24  Occ.  N.  409. 

Mortijage— Paj/mcwt  into  Court — Interest 
— Bonus — Municipal  Corporation,]  —  Where 
the  corporation  of  a  city  acquired  the  prop- 
erty of  a  light,  heat,  and  power  company, 
which  was  subject  to  a  mortgage  for  a  large 
sum,  the  Court  refused  to  exercise  the  powers 
conferred  on  it  by  ss.  15  and  16  of  the  Act 
respecting  the  law  and  transfer  of  property, 
R.  S.  O.  1897  c.  110,  by  requiring  the  com- 
pany to  accept,  on  an  existing  mortgage,  three 
per  cent,  the  Court  rate  of  interest,  instead 
of  five  per  cent.,  the  rate  secured  by  the  mort- 
gage for  the  unexpired  period  thereof,  and  to 
authorize  the  corporation  to  deduct  the 
amount  of  the  mortgage  so  computed  from  the 
purchase  money.  In  re  Kingston  Light.  Eeat^ 
and  Power  Co.  and  City  of  Kingston,  24  Occ. 
N.  358,  8  O.  L.  R..  258,  3  O.  W.  R.  769. 

Mortgage  Sale — Notice  of  Sale — Service 
of — Recitals  in  Deeds — Assigns — Meaning  of 
— Devolution  of  Estates  Act — Caution — Non- 
registration of,] — Where,  by  a  provision  in  a 
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mortgage,  no  want  of  notice  required  by  the 
mortgage  was  to  invalidate  any  sale  there- 
under, but' the  vendor  was  alone  to  be  respon- 
sible, and  the  conveyance  made  on  a  sale 
under  the  power  of  sale  contained  recitals 
that  service  had  been  duly  made  on  the  mort- 
gagor and  his  wife,  the  accuracy  of  such 
recitals  being '  in  no  way  disproved,  a  subse- 
quent vendor  of  the  land,  in  making  title  on 
a  sale  thereof,  is  not  called  upon  to  furnish 
any  other  evidence  of  such  service;  and  fur- 
ther, the  objection  being  as  to  the  proof  of 
service  on  the  wife,  no  such  proof  was  in 
any  event  required,  for,  by  the  terms  of  the 
mortgage,  service  only  was  to  be  required  to 
be  made  on  the  mortgagor  and  his  assigns, 
and  the  wife  was  not  an  assign.  Where, 
after  the  death  of  a  mortgagor,  a  mar- 
ried woman,  and  after  the  coming  into 
force  of  the  Devolution  of  Estates  Act,  R.  S. 
O.  c.  127,  and  the  expiration  of  a  year  from 
the  mortgagor's  death,  without  any  caution 
being  registered,  sale  proceedings  were  taken 
on  the  mortgagor,  service  of  notice  ot  sale  on 
the  husband  and  her  heirs,  two  infant 
daughters,  is  sufficient,  it  not  being  necessary 
to  serve  the  personal  representatives.  In  re 
Martin  and  Merritt^  22  Occ.  N.  116,  3  O.  L. 
R.  2M, 

Mutual  Mistake — Innocent  Misrepresen- 
tation— Rescission  of  Contract  —  Damages  — 
Costs — Fraud,] — Plaintiff  entered  into  a  con- 
tract for  the  purchase  of  land  from  the  de- 
fendant, after  the  latter  had  personally  shewn 
him  what  he  honestly  thought  was  the  land 
he  owned.  After  payment  of  certain  instal- 
ments of  the  purchase  money  and  certain 
sums  of  money  for  taxes  and  otherwise  in 
connection  with  the  land,  the  plaintiff  bought 
an  outfit  of  horses,  implements,  lumber,  etc., 
and  took  them  out  to  the  railway  station 
nearest  the  land,  intending  to  take  possession 
and  commence  farming  operations.  He  then 
discovered  that  the  property  which  he  had 
bought  was  not  the  one  which  had  been  shewn 
to  him,  but  was  greatly  inferior  to  it  in 
value.  He  then  brought  this  action  in  which 
he  charged  the  defendant  with  fraudulent  mis- 
representation as  to  the  locality  of  the  prop- 
erty : — Held,  that  the  plaintiff  was  entitled  to 
have  the  contract  rescinded  and  to  repayment 
of  all  moneys  paid  by  him  under  it  with  in- 
terest at  five  per  cent,  per  annum.  Adam  v. 
Newbigging,  13  App.  Cas,  308,  followed.  (2) 
The  plaintiff  was  not  entitled  to  damages,  as 
the  defendant's  misrepresentation  had  not 
been  fraudulently  made.  (3)  Appearances 
having  justified  the  charge  of  fraud,  though 
this  was  not  proved,  costs  should  be  allowed. 
Hopkins  v.  Fuller,  25  Occ.  N.  481  15  Man.  L. 
R.  282. 

Offer  to  Sell — Purchaser  Pendente  Lite — 
Certificate  of  Lis  Pendens  —  Specific  Per- 
formance— Delay  —  Damages,] — A  letter  by 
the  vendor*s  agent  to  a  probable  purchaser, 
giving  the  description  of  the  vendor's  land, 
mentioning  the  price  at  which  the  vendor  is 
willing  to  sell,  and  asking  the  person  written 
to  if  he  is  willing  to  purchase  at  that  price, 
is  an  offer  to  sell,  not  simply  a  request  for  an 
offer  to  purchase,  and,  upon  the  person  so 
written  to  stating  that  he  wishes  to  buy  at 
the  price  named,  a  contract  of  sale  and  pur- 
chase is  constituted  between  the  parties.  After 
the  contract  for  the  sale  had  been  entered 
into,  the  vendor  sold  and  conveyed  the  land 
in  question,  which  was  of  a  speculative  char- 
acter   to  a  third    i)erson,  who    purchased  in 


good  faith  and  w^ithout  notice  of  the  prior 
contract.  Before  he  registered  his  deed  the 
original  purchaser  began  this  action  for 
specific  performance  and  registered  a  certi- 
ficate of  lis  pendens,  but,  although  lie  knew 
of  the  second  sale,  he  did  not  take  any  step  in 
the  action,  or  make  the  second  purchaser  a 
party,  for  nearly  twelve  months: — Held,  that 
the  second  purchaser's  rights  were  not 
affected  by  the  registration  of  the  certificate , 
and  that  In  any  event  the  delay  would  have 
been  fatal  to  the  claim  for  specific  perform- 
ance as  against  him.  The  .vendor  having  deli- 
berately broken  his  contract  because  of  a 
better  offer,  substantial  damages  were  assessed 
against  him.  Clergue  v.  McKay,  23  Occ  N. 
243,  6  O.  L.  R.  51^  1  O.  W.  R.  178-241,  2  O. 
W.  R.  647,  affirmed.  Clergue  v.  Preston,  24 
Occ.  N.  330,  8  O.  L.  R.  84;  Clergue  v.  Mc- 
Kay,  3  O.  W.  R.  800. 

Option  of  PuroHase — Vendor  selling  co 
another  —  Waiver  of  option  —  Knowledge  of 
purchaser — Delay — Damages.  Betts  v.  Hi*- 
rojr,  3  O.  W.  R.  345. 

Fartaersliip  I«ands — Death  of  One  Part- 
ner — Conveyance  to  Surviving  Partner  fey  Ad- 
ministratrix —  Infants — Consent  of  Official 
Guardian — Personalty,]  —  Two  brothers  in 
partnership  in  business  were  the  owners  of 
certain  land  as  partnership  assets  osed  in  the 
business.  One  of  them  died  intestate,  leaving 
a  widow  and  infant  children,  and  the  widow 
took  out  letters  of  administration  and  con- 
veyed the  land  to  the  surviving  partner.  Xater 
the  surviving  partner  di^,  and  his  personal 
representative  agreed  to  sell  the  land.  On  an 
application  under  the  Vendors  and  Purchasers 
Act,  R.  S.  O.  1897  c.  134,  in  which  the  pur- 
chaser contended  that  the  consent  of  the 
official  guardian  should  be  obtained  to  the 
conveyance  to  the  surviving  partner,  under  s. 
8  of  the  Devolution  of  EsUtes  Act,  R.  S.  O. 
1897  c.  127:— Held,  that  the  latter  Act  did 
not  apply,  as  the  property  devolved  by  opon- 
tion  of  law  upon  the  personal  representative 
virtute  officii,  and  not  by  virtue  of  the  sta- 
tute, and  that  the  children  were  not  concerned 
or  interested  in  the  land  in  any  sense  contem- 
plated by  the  Act.  In  re  Fulton  and  Me- 
Intyre,  24  Occ.  N.  225,  7  O.  L.  R.  445,  3  O. 
W.  R.  406. 

Payment  by  Instalments  —  Default  — 
Right  of  vendor  to  cancel — Delay — ^Tender — 
Re-sale.  Armstrong  v.  Ericson.  (N.W.T.), 
2  W.  L.  R.  185. 

Possession  —  Instalments  of  Purekmse 
Money — Eviction — Interest.] — A  purchasn*  ef 
immovables,  for  the  time  that  he  has  been  in 
possession,  in  spite  of  the  fact  that  be  has 
eventually  been  evicted,  must  pay  interest 
upon  the  portion  of  the  purchase  money  which 
fell  due  during  the  time  that  he  was  in  posses- 
sion. Beriau  v.  Stadacona  Water,  Lights 
and  Power  Co,  and  Town  of  Farnham,  Q.  R- 
25  S.  C.  525. 

Possession  by  Pnrobaser  —  Titlr  — 
Waiver — Improvements,] — ^Where  a  purchaser, 
entitled  by  the  terms  of  the  contract  to  a  per- 
fect title,  upon  payment  of  his  deposit  entered 
into  and  continued  in  possession  as  provided 
by  the  contract,  and  made  improvements  even 
after  alleged  defects  in  the  title  were  bronght 
to  his  attention,  and  after  he  had  bronght 
an  action  for  specific  performance,  the  vendor 
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asserting  that  he  had  a  good  title: — Held, 
that  the  purchaser  had  not  waived  his  right 
to  have  a  good  title  shewn.  In  the  absence 
of  fraud  on  the  part  of  the  vendor,  or  other 
special  circumstances,  if  a  purchaser  takes 
possession  under  the  contract,  and  the  vendor 
is  unable  to  make  a  good  title,  the  purchaser 
is  not  entitled  to  be  repaid  the  amount  ex- 
pended by  him  in  improvements.  Rankin  v. 
titerling,  22  Occ.  N.  230,  3  O.  L.  R.  646,  1 
O.  W.  R.  243. 

FreTionfl  Sale  of  Land  —  Partition  — 
mtle  of  Vendor  Confirimed — Costs  of  Vendee — 
Evidence — Ancient  Documents.]  —  Where  a 
suit  for  partition  of  lands  sold  previously  to 
the  commencement  of  the  suit  established  the 
exclusive  title  of  the  vendor,  and  the  suit  was 
not  caused  by  any  fault  of  his,  the  vendee 
made  a  party  to  the  suit  was  held  not  to  be 
entitled  to  deduct  his  costs  from  the  purchase 
money.  Where  a  document,  of  date  1831,  pur- 
porting to  have  been  executed  by  father  and 
son,  was  produced  from  the  custody  of  a 
grandson  of  the  former,  and  as  having  been 
kept  with  title  papers  in  a  box  formerly  in 
"  the  custody  of  the  grandson's  brother,  and 
now  in  the  grandson*s  custody,  and  where  a 
document,  of  date  1840,  purporting  to  be  a 
will,  was  produced  from  the  custody  of  a 
nephew  of  a  person  purporting  to  have  signed 
it  as  a  witness,  and  as  having  been  kept  by 
him  with  other  papers  in  a  chest  now  in  the 
nephew's  custody,  both  documents  were  held 
admissible  in  eviclence  without  proof  of  exe- 
cution. Patterson  v.  Patterson,  25  Occ.  N. 
91,  3  N.  B,  Eq.  106, 

Befflfltered  Hypothec*— C/om (2  on  Title 
—  Validity  of  Registration.] — The  registra- 
tion, alone,  of  hypothecs  affecting  an  im- 
movable property  sold  gives  the  purchaser  the 
right  to  invoke  the  benefit  of  art.  1535,  C.  C, 
and  he  is  not  obliged  to  contest  with  the 
creditors  the  contention  made  by  the  vendor 
that  such  registrations  are  without  effect. 
Malbauf  V.  Leduc,  Q.  R.  19  S.  C.  67. 

Beats  of  Land  —  Apportionment — Con- 
tract— Conveyances,]  —  The  plaintiff,  on  the 
29th  May,  1902,  contracted  in  writing  with 
the  defendant  for  the  sale  to  the  defendant 
of  certain  land,  a  portion  of  which  was  at 
the  time  under  lease  to  a  tenant  whose  term 
commenced  on  the  1st  May,  1902,  and  was 
then  unexpired.  The  plaintiff  claimed  an  ap- 
portionment of  the  rent  between  the  1st  May 
and  the  24th  June,  when  the  deed  was  deli- 
vered:— Held,  that  the  Act  respecting  the 
apportionment  of  rent,  R,  S.  N.  S.  c.  150, 
s.  2.  did  not  apply  as  between  vendor  and  pur- 
chaser, and  the  written  contract  containing 
no  "Y-eservation  of  rent,  the  purchaser  was  en- 
titled to  the  whole  rent.  Miller  v.  NichoUs, 
23  Occ.  N.  176. 

Reqnisltloiifl  on  Title — Dower — Tastes 
— Erecutions.]  —  The  purchaser  made  these 
requisitions:  (a)  That  evidence  should  be 
given  shewing  that  dower  rights  do  not  attach 
in  the  cases  of  conveyances  made  without  bar 
of  dower  (in  1852  and  1^53)  before  com- 
mencement of  the  period  of  possession  relied 
on.  (c)  That  the  vendor  should  furnish  evi- 
dence that  the  lands  to  be  conveyed  by  her 
are  not  incumbered  by  any  executions  or 
arrears  of  taxes  or  local  improvement  rates: 
— Held,  that  the  vendor  was  bound  to  comply 
with  the  requisitions.  In  re  Clayton  and 
Vandccar,  21  Occ.  X.  337. 


Bescisaion — Action  by  purchaser — Misre- 
presentations —  Knowledge  of  purchaser  — 
Evidence  as  to  falsity  of  statements — State- 
ments made  in  good  faith.  Robh  v.  ISamiSj  3 
O.  W.  R.  907. 

Resoiasion — Fraud — Agency — Coercion  — 
Improvidence — Si^ecific  performance.  Jarvis 
V.  Gardner,  2  O.  W.  R.  640,  3  O,  W.  R.  458. 

Beseisflion — Fraud  —  Representations  — 
Value  —  Agent's  commission  —  Laches — Ac- 
quiescence. Krolik  V.  Essex  Land,  Loan,  and 
Improvement  Co,,  2  O.  W.  R.  87. 

BeseiMion — Misrepresentations  —  Know- 
ledge—^Deceit — Damages.  Rohh  v.  Samis,  2 
O.  W.  R.  706. 

Besoission  of  Contract — Misrepresenta' 
tions — Consideration — Possession  — Laches  — 
Waiver — Ratification,] — -The  defendant,  by* 
falsely  representing  that  he  had  a  serious 
offer  for  the  purchase  of  his  property  for  a 
brewery,  induced  the  defendant  to  take  a  deed 
of  it,  the  defendant  fearing  that  a  brewery 
might  be  an  injury  to  a  hotel  which  he  was 
projecting  near  by.  Payment  of  the  purchase 
money  was  deferred.  On  discovering  the 
falsity  of  the  representations,  the  defendant 
notified  the  plaintiff  that  he  repudiated  the 
contract,  and  invited  him  to  bring  an  actiou 
to  test  its  validity  if  he  was  unwilling  to  take 
back  the  property.  The  plaintiff  delayed  some 
time  in  bringing  this  action  for  the  recovery 
of  the  purchase  money,  and  in  the  meantime 
the  defendant  remained  in  possession  ^nd 
collected  the  rents  :.-Jnield,  that,  under  the 
provisions  of  the  Quebec  Civil  Code,  as  the 
vendor  had  made  false  representations  which 
deceived  the  purchaser  as  to  the  principal 
consideration  for  which  he  contracted,  tie 
could  not  recover;  that  the  purchaser  had  a 
right  to  have  the  contract  rescinded  on  the 
ground  of  error;  that,  under  the  circum- 
stances, the  delay  could  not  be  imputed  as 
laches  of  the  defendant,  nor  waiver  of  his 
right  to  have  the  contract  set  aside,  and  that 
the  defendant's  administration  of  the  property 
in  the  meantime  could  not  be  construed  as 
ratification  of  the  contract.  Barnard  v.  Rien- 
deau,  31  S.  C.  R.  234. 

Resoispion  of  Sale — Default  of  Paymeni 
— Registration,] — ^The  vendor  cannot  demana 
that  the  sale  of  an  immovable  effected  by  him 
shall  be  declared  void,  and  that  he  shall  be 
placed  in  possession  of  the  immovable,  with- 
out alleging  and  proving  that  the  stipulation 
for  the  rescission  of  the  sale  in  default  of  pay- 
ment has  been  registered.  Beaudoin  v. 
Gaudry,  4  Q.  P.  R.  161. 

ResoiMion  of  Sale  —  Delay  in  Making 
Titled-Pleading — Oral  Demand,] — The  delay 
of  a  vendor  to  make  title  to  his  purchaser  of 
the  immovable,  which  he  has  sold  him,  is  not 
a  ground  for  rescinding  the  sale.  2.  When 
the  purchaser  has  not  demanded  the  rescis- 
sion of  the  sale  by  his  pleading,  he  cannot  ob- 
tain it  upon  a  demand  made  ore  tenus,  and 
this  is  so  even  when  the  grounds  which  he 
invokes  for  obtaining  it,  appear  upon  the  re- 
cord. Bntnet  v.  Berthiaume,  Q.  R.  21  S.  0. 
314. 

ResoisBlon  of  Sale — Part  Performance  of 
Contract  —  yon-fulfilment  of  Conditions  — 
Abandonment.] — The  defendant  had  sold  his 
restaurant  to  the  plaintiffs,  who  had  paid  a 
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]>art  of  the  price  in  cash,  another  part  being 
agreed  to  be  paid  on  the  day  of  the  transfer 
of  the  liquor  license,  and  the  balance  by 
monthly  payments  thereafter.  The  defendant 
put  the  plaintiffs  in  possession  of  the 
restaurant,  but  afterwards  retook  possession. 
The  plaintiflfe  took  no  steps  to  obtain  the 
transfer  of  the  license,  and  the  defendant  did 
not  offer  them  a  transfer.  Subsequently  the 
plaintiffs  sued  for  the  cancellation  of  the 
sale  and  to  be  reimbursed  what  they  had  paid 
to  the  defendant,  alleging  that  he  had  dis- 
possessed them: — Held,  that  the  parties  not 
having  executed  or  really  intended  to  execute 
the  bargain  made  between  them,  there  was 
ground  for  adjudging  the  cancellation  of  the 
sale.    Coti  V.  Neveu,  Q.  R.  22  S.  C.  268. 

Right  of  Remere — Jus  ad  Rem — Assign- 
metit  of  Riifhi.]—A  vendor  &  r6m6r6  deprives 
himself  of  all  his  rights  of  property;  he  re- 
"Berves  only  a  simple  jus  ad  rem  in  the  prop- 
erty sold,  and  cannot,  consequently,  sell  it 
anew  to  a  second  purchaser:  art.  1487,  C.  C. 
2.  Jn  this  case,  L.,  the  vendor  2t  r6m6r6,  was 
held  not  to  have  sold  the  property  a  second 
time  to  C,  but  to  have  merely  assigned  to 
him  his  right  of  re-purchase,  which  is  assign- 
able. Judgment  in  Q.  R.  24  S.  C.  438  re- 
versed. Slroia  v.  Carrier,  Q.  R.  13  K.  B. 
242. 

Risht  of  Remere — Exercise  of.]  —  One 
who  has  reserved  the  right  of  r6m6r6  upon 
an  immovable  must  seek  out  the  purchaser 
in  order  to  fulfil  the  conditions  upon  which 
he  has  reserved  such  right,  and  it  is  not  for 
the  purchaser  to  seek  him  out.  Chartrand  v. 
Desrouard,  6  Q.  P.  R.  131. 

Sale  of  Iiand — Action  to  rescind — Undue 
influence  —  Mental  incompetency  —  Vendor's 
understanding  of  transaction — Inadequacy  of 
consideration— Conflicting  evidence.  Bernsi 
V.  Kuhn  (Man.),  2  W.  L.  R.  448. 

Sale  of  I«and  at  Anetton  en  Bloc — 

False  Bidding — Part  Payment:] — Where  an 
immovable  composed  of  several  lots  is  sold 
at  auction  en  bloc,  in  pursuance  of  notice  of 
sale,  a  sum  paid  on  account  of  the  purchase 
price  should  be  deducted  from  the  total  price, 
and  one  of  the  purchasers  cannot  escape  the 
consequences  of  false  bidding  by  saying  that 
he  has  paid  his  part.  Marceau  v.  Morin,  5  Q. 
P.  R.  349. 

Sale  of  I«and  to  Relisiom  Society  — 

Religious  Institutions  Act — ^Meetings  of  con- 
gregation —  Election  of  trustees  —  Notice  — 
Time — Advertisement  —  Public  auction.  Re 
Lcvinsky  and  Hallett,  5  O.  W.  R.  1. 

Sale  of  I«and  without  Title — Remedy 
of  Purchaser — Executor — Power  to  Convey.] 
— A  purchaser  of  land  troubled  in  his  posses- 
sion has  no  right  of  action  en  garantie 
against  his  vendor  who  has  sold  him  the  land 
of  another,  but  has  a  right  of  action  for  in- 
demnity. 2.  In  the  absence  of  express  provi- 
sions in  a  will,  an  executor  cannot,  without 
the  consent  of  his  co-executors,  as  such  exe- 
cutor, transfer  the  title  to  property.  Gosselin 
v.  Mariel,  5  Q.  P.  R.  265. 

Sale  of  Miuins  BAgihtm^Fraud— Ex- 
aggerated Represen  tations — Rescission — Par- 
ties.]— Representations  exaggerating  the  value 
of  rights  sold  do  not  constitute  acts  of  fraud 


which  give  to  the  purchaser  the  right  to  in- 
I  sist  that  the  sale  is  void,  but  they  amount  to 
;  a  simple  wrong,  which  is  not  a  ground  for 
'  nullifying  a  contract  between  adults.    2.  An 
action  to  set  aside  a  sale  of  mining  rights 
and  rights  of  redemption,  of  which  the  plain- 
tiff  alleges    that    he    possesses   only   a    part, 
!  will  be  dismissed  upon  demurrer,  if  the  own- 
'  ers   of   the   other   parts   of   such   rights   are 
I  not   before   the   Court.     JeanvkQtte  v.   Varon, 
5  Q.  P.  R.  183. 

I       Sale  under  the  Direction  of  Conrt — 

Error  in  Fixing  Reserve  Bid  —  Opening 
'  Biddings.] — A  purchaser  at  a  sale  under  the 
direction  of  the  Court,  having  flo  knowledge 
of  an  irregularity  in  fixing  the  reserve  bid. 
cannot  be  affected  by  such  irregularity;  and 
a  motion  made  to  set  aside  a  sale  and  open 
the  biddings,  on  the  ground  that  in  fixing 
the  reserved  bid  the  value  of  one  part  ol 
the  property  was  not  taken  into  consideration, 
was  dismissed  with  costs.  The  referee  not 
having  in  his  report  approved  of  the  sale, 
but  having  made  a  special  report  r^arding 
it,  the  purchaser,  although  ready,  was  unable 
to  pay  the  balance  of  his  purchase  money 
into  Court : — ^Held,  that  he  should  be  allowed 
to  pay  it  in  without  interest,  and  without 
prejudice  to  his  right  to  object  to  the  title. 
Jn  re  Jelly,  Provincial  Trusts  Co,  v.  Gamam, 
22  Dec.  N.  64,  3  O.  L.  R.  72. 

Sale   nnder  Power  in  Will  —  Debts 

Charged  on  Lands  —  Devise  after  Payment — 
Executors^   Potcer   to   Sell — Gifts   to    Widow 
in  Lieu  of  Dower  —  Evidence  of  Election — 
Release.]  —  A  testator  by  his  will  directed 
his  executors  to  pay  his  debts,  and,  subject 
to  the  payment  of  debts,  devised  a  particular 
portion  of  the  estate,  and  directed  that  the 
balance  of  that  portion  of  his  estate,  after 
payment    of    the    debts,    should    be    divided 
among    his    four    children    in    equal    shares. 
Then    followed    a    paragraph    declaring   that 
the  property  willed  should  go  to  the  parties 
direct: — Held,    that    a    power    of    sale    was 
given  to  the  executors  under  the  provisions 
of  s.  19  of  R.  S.  O.  1897  c.  129.  and  that 
purchasers  were^  by  s.  19,  released  from  the 
necessity  from  inquiring  as  to  the  due  exe- 
cution of  the  pow*er.    The  will  also  contained 
gifts    to    the    widow,  including    an    annuity 
to  be  accepted  in  lieu  of  dower,  which  was 
regularly  paid  to  her,  and  which  she  appar- 
ently had  elected  to  accept  in  lieu  of  dower: 
—    Held,    that    the    purchaser    was    entitled 
either  to  a  release  from  her  or  to  a  declara- 
tion   from    her    in    form    sufficient    to   estop 
her  as  against  him  from  claiming  dower.    In 
re  Bradhurn  and  Turner,  22  Occ.  N.  142.  S 
O.  L.  R.  351,  1  O.  W.  R.  152. 

Separate  Afccement  aa  to  Profits  — 

Condition  —  Defect  in  Title  —  Right  of 
Vendor  to  Recover  on  Condition  —  Right  of 
Purchaser  to  Set  up  Defence  of  Defect  of 
Title  —  Judicial  Admission  —  Spectre  Prr- 
formance.]  —  The  appellant,  by  notarial 
deed,  sold  to  the  respondents  certain  immov- 
able property,  the  price  of  which  was  acknow- 
ledged in  the  deed  to  have  been  fully  paid. 
By  another  notarial  agreement,  executed  at 
the  same  time,  the  appellant  deposited  with 
the  respondents  a  sum  of  money  equal  to 
one-third  of  the  price,  the  condition  being 
that  the  respondents  should  pay  him  <»p<^ 
third  of  the  profits  made  by  them  by  sellinjc 
the  property  in  lots,  but  he  reserved  tb* 
right   to  demand   the  return   of  this  deposit 


1641 


VENDOR  Am)  PXTBCHASEB. 


1642 


if  he  were  dissatisfied  with  their  manai;e- 
ment  of  the  enterprise: — 'Held,  that  the  two 
contracts  must  be  deemed  to  be,  and  were, 
distinct  and  independent  transactions  —  the 
one  being  an  ateolute  sale  of  the  propeirty 
to  the  respondents,  and  th^  other  a  joint  ven- 
ture with  them,  for  the  disposal  of  the  pro- 
perty in  lots.  And  the  appellant,  having 
exercised  his  option  to  take  back  his  deposit, 
wad  entitled  to  recover  the  same,  and  the 
respondents  could  not,  by  dilatory  exception, 
set  up  a  defect  in  the  title  of  the  property 
transferred  by  a  deed  of  sale,  or  ask,  under 
art.  1535,  CO.,  that  the  disturbance  be  re- 
moved before  repayment  of  the  deposit,  the 
respondents'  recourse  against  a  defect  in  title 
being  by  a  separate  action  against  the  appel- 
lant as  warrantor.  2.  Where  ambiguity  exists 
in  one  or  more  of  the  answers  of  a  party 
examined  as  a  witness,  an  isolated  expression 
cannot  be  detached  from  the  context,  to  serve 
as  a  judicial  admission  for  the  purpose  of 
making  proof  against  an  authentic  act.  3. 
In  case  of  uncertainty,  the  law  which  the 
parties  have  made  for  themselves  in  the  text 
of  contracts  formally  executed  by  them,  should 
be  literally  enforced  by  the  Courts.  Ander- 
son V.  Provost,  Q.  R.  13  K.  B.  458. 

Specific  Performance  —  Action  by 
vendor  to  enforce  —  Right  of  vendor  to  re- 
lief— Conditional  agreement  of  sale  by  vendor 
to  third  parties  —  Effect  of  —  Wrongful 
registration  —  Costs.  McConnell  v.  Lye,  6 
O.  W.  R.  314. 

Specific  Performance  —  Execution  by 
foreigner  —  Understanding  —  Onus  — Terms 
of  sale  —  Plaintiffs  not  prepared  to  carry  out. 
Weidman  v.  Pelakise  (Man.),  2  W.  L.  R. 
308. 

Specific  Performance, —  Objection  of 
purchaser  —  Jurisdiction  of  Court  over  for- 
eign defendant  —  Title  —  Will  —  Convey- 
ance by  executors  —  Period  of  distribution 
—  Further  evidence  on  appeal.  Cooke  v. 
MdMiUan,  5  O.  W.  R.  507. 

Specific  Performance  —  Offer  —  Ac- 
ceptance —  Conditions  —  Incomplete  con- 
tract. Tiel  v.  Taylor  (N.W.T.),  2  W.  L. 
R.   458. 

Specific  Performance  —  Option  — 
Rescission  —  Time  —  Laches,]^-The  plain- 
tiff agreed  to  purchase  land  from  the  defend- 
ants, and  to  pay  the  balance  of  the  purchase 
price  on  the  1st  July,  1904,  the  agreement 
providing  that  time  should  be  of  the  essence 
of  the  contract,  and  that  in  case  of  the  plain- 
tiff's failure  to  pay  the  balance  at  the  time 
agreed,  the  defendants  should  be  at  liberty 
to  treat  the  contract  as  cancelled;  a  deed  of 
the  property  was  executed  in  Toronto  and 
sent  to  the  defendants*  agent  in  Vancouver 
to  deliver  to  the  plaintiff  when  he  paid  up; 
the  plaintiff  did  not  pay  the  balance  on  the 
1st  July,  and  on  the  18th  July  the  defendants 
notified  him  that  they  treated  the  agreement 
as  cancelled  and  that  they  had  re-sold  the 
land :  —  Held,  that  the  defendants  had  exer- 
cised their  option  of  rescinding  within  a 
reasonable  time,  and  that  the  plaintiff  was 
not  entitled  to  any  relief.  Peirson  v.  Can- 
ada Permanent  and  Western  Canada  Mort- 
gage  Corporation,  11  B.  C.  R.  139,  1  W.  L. 
R.  99. 


Specific  Performance  —  Partnership 
land  —  Authority  of  one  partner  to  sell  — 
Statute  of  Frauds  —  Description  of  land  — 
Mutual  mistake  —  Dominion  Lands  Act — 
Interest  in  homestead  —  Want  of  mutuality. 
Qrierson  v.  Johnston  (N.W.T.),  1  W.  L. 
R.   83. 

Specific  Performance  —  Statute  of 
Frauds  —  Letters  —  Unsigned  agreement — 
Authority  of  agent  —  Misrepresentations  of 
Vendor  —  Tender  of  conveyance  —  Waiver  — 
Amendment.  Mcllvride  v.  MiUs  (Man.),  1 
W.  L.  R.  229. 


Specific  Performance —  Oral  Contract 
for  Sale  of  Land  —  Statute  of  Frauds  — 
Memorandum  in  Writing  Incomplete  as  to 
Terms  —  Admission  of  Terms  hy  Plaintiff 
— Parol  Evidence  —  Purchaser  for  Value — 
Enforcement  of  Contract  Against  —  Notice 
to  Solicitor  —  Registry  Laws  —  Misconduct 
—  Costs, "^ — ^The  action  was  brought  to  com- 
pel specific  performance  of  an  agreement  for 
the  sale  by  the  defendant  S.  to  the  plaintiff 
of  a  house  and  premises.  The  plaintiff  paid 
$10  on  account  of  his  purchase  and  obtained 
the  following  receipt  signed  by  S. :  "  Ham- 
ilton, Oct.  10,  1904.  Received  from  Mr. 
E2dwin  Green  the  sum  of  ten  dollars  on 
house  and  lot  number  328  East  avenue  sold 
by  Mr.  James  Stevenson  for  $350  by  pay- 
ing  (fifty  dollars)  to  Mr.  Stevenson,  allow- 
ing one-half  for  lawyers'  fees,  also  paying 
water  rates.  Balance  $40  on  house."  S. 
afterwards  sold  and  conveyed  the  property 
to  the  defendant  B.  for  $425.  The  plaintiff 
admitted  that  the  agreement  orallv  made  was 
for  a  sale  at  $400,  payable  $50  m  cash  and 
$350  by  the  assumption  of  an  existing  mort- 
gage, and  for  payment  by  the  plaintiff  of  the 
taxes  for  1904  and  interest  upon  the  mort- 
gage since  the  14th  May.  The  receipt  was 
the  only  memorandum  of  the  bargain.  The 
solicitor  for  B.  had  full  knowledge  of  the 
previous  sale  to  the  plaintiff,  and  it  was 
held  that  this  was  notice  to  B.,  who  was 
thus  deprived  of  the  protection  of  the  Regis- 
try Act.  The  second  point  ruled  was  that 
the  receipt  plainly  shewed  a  contract  for  a 
sale  at  $400,  of  which  $350  was  to  be  paid 
by  the  assiunption  of  the  existing  mortgage 
and  $50  in  cash;  and  the  third  that  the 
receipt  sufficiently  shewed  that  Eldwin  Green 
was  the  purchaser.  The  defendants  escaped, 
however,  upon  the  fourth  question  raised, 
which,  like  the  second  and  third,  depended 
upon  the  Statute  of  Frauds — ^the  omission 
from  the  receipt  of  all  reference  to  the  spe- 
cial terms  as  to  interest  and  taxes.  The  de- 
fendants averred  that  these  terms  were  part 
of  the  bargain,  and  the  plaintiff  admitted 
that  it  was  so,  and  expressed  his  willingness 
to  perform  that  part  of  the  contract  as  a 
condition  of  obtaining  specific  performance. 
The  Court  (distinguishing  Martin  v.  Pycroft, 
2  De  G,  M.  &  G.  785),  reluctantly  gave 
effect  to  this  defence.  '^The  receipt"  said 
Anglin,  J.,  **  not  purporting  to  contain  the 
whole  terms  of  the  bargain,  offers  no  legal 
impediment  to  the  introduction  of  parol  evi- 
dence to  prove  terms  which  it  omits.  The 
contract  was,  for  aught  that  appears  to  the 
contrary,  designedly  left  in  part  parol.  Its 
special  equitable  jurisdiction  not  being  in- 
voked by  the  defendant  or  requisite  to  his 
defence,  the  Court  is  not  in  a  position  to  im- 
pose terms  upon  him.  He  defeats  the  plain- 
tiffs   claim    without    any    indulgence    which 
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it  is  peculiarly  the  province  of  a  court  of 
equity  to  afford.  By  evidence  admissible  in 
any  court  he  shews  a  parol  contract  of  which 
only  some  of  the  terms  are  evidenced  as  i*e- 
quired  by  the  Statute  of  Frauds.  His  de- 
fence is  thus  complete.  By  no  known  pro- 
cess can  those  terms  be  put  in  a  writing 
signed  by  the  defendant.  Nothing  less  can 
constitute  an  enforceable  agreement  so  long 
as  the  Statute  of  Frauds  prevails.  There 
is  no  fraud,  no  mistake,  even  if  it  would 
suffice,  to  enable  the  Court  to  avoid  the  effect 
of  the  statute ;  nor  part  performance  to  satis- 
fy it  in  the  absence  of  a  sufficient  memor- 
andum. Green  v.  Stevenson,  25  C.  L.  T.  354, 
5  O.  W.  R.  761,  9  O.  L.  R.  071. 

Specific  Performance  —  Statute  ef 
Frauds  —  Names  of  Parties  —  Laches  — 
Default  —  Discretion.]  —  1.  A  note  or  mem- 
orandum in.  writing  containing  an  agreement 
for  the  sale '  of  land  must,  to  satisfy  the 
Statute  of  Frauds,  name  both  the  contracting 
parties  or  describe  them  so  that  they  can 
be  ascertained  without  extrinsic  parol  evi- 
dence, and  it  is  not  sufficient  that  the  agent 
of  the  intending  purchaser  is  ^amed.  2.  An 
intending  purchaser  of  land  who  has  been 
guilty  of  laches,  bad  faith,  and  default  for 
a  considerable  time  in  payment  of  the  cash 
stipulated  for,  disentitles  himself  to  the  exer- 
cise of  the  judicial  discretion  to  grant  speci- 
fic performance  in  his  favour.  Maher  v.  Pen- 
skalski,  24  Occ.  N.  407,  15  Man.  L.  R.  236. 

Tenant  —  Attornment  of  —  Interest  — 
Possession  —  Costs.  Re  Dickson  and  St, 
Andrew's  College,  2  O.  W.  R.  846. 

Title  to  Land  —  Conditional  Devise 
Over  to  Children  of  Named  Woman — Possi- 
bility of  Issue  Extinct  —  Presumption  — 
Evidence,] — Ijand  was  devised  to  the  vendor 
for  life  with  remainder  to  her  son  in  fee, 
subject  to  a  devise  over  to  the  children  of 
M.,  a  married  woman,  in  the  event  of  the 
vendor's  son  dying  without  issue.  The  son 
was  living  and  had  had  issue^  and  he  and 
the  existing  children  of  M.  (all  being  of  age; 
had  conveyed  their  interests  to  the  vendor. 
M.  was  now  a  widow  and  54  years  of  age: — 
Held,  on  an  application  under  the  Vendors 
and  Purchasers  Act,  that  the  Court  should, 
without  evidence  as  to  the  physical  condi- 
tion of  M.,  act  on  the  presumption  that  there 
would  be  no  further  issue  of  her  body,  and 
declare  that  the  vendor  could  make  a  good 
title  in  fee  simple — such  a  title  as  could 
be  forced  upon  an  unwilling  purchaser.  In 
re  Tinning  and  Weber,  25  Occ.  N,  38,  8  O.  I^. 
R.   703.  4  O.  W.  R.  514. 

Title  to  Land  —  Removal  of  rncum- 
brances  —  Certificate  of  Registrar,] — One 
who  has  brought  an  immovable,  free  and 
clear .  of  incumbrances,  is  entitled  to*  compel 
his  vendor  to  make  title  to  him  in  respect  of 
such  immovable  and  to  remove  the  charge!^ 
upon  such  immovable.  2,  The  documents  of 
title  to  an  immovable  include  a  certificate  of 
the  registrar  stating  that  the  property  is  free 
from  every  charge  and  hypothec.  Ville-Maric 
Bank  v.  Kent,  4  Q.  P.  R.  206. 

Title  to  Land  —  Specific  Performance 
—  Purchaser  at  Judicial  Sale  —  Adminis- 
tration Proceedings  —  Mortgage  —  Adi'crtise- 
ment  of  Sale  —  Form  of  —  Sheriff* s  Deed.] 
— A  lot  of  land  was  devised  to  M.  for  the 
term  of  her  natural  life,  and,  after  her  death, 


to  any  child  or  children  that  she  might  have 
by  the  devisor.  At  the  time  of  the  deyisor's 
death  the  property  was  subject  to  a  mort- 
gage, and  there  was  one  child  by  the  mar- 
riage, who  subsequently  married.  M.  insti- 
tuted an  administration  suit  for  the  settle- 
ment of  the  estate,  as  the  result  of  which,  a 
sale  was  ordered ;  and  she  became  the  pui* 
chaser  at  the  sale,  and  the  Master's  deed  was 
made  out  to  her.  Subsequent  to  the  purchase, 
M.  executed  a  paper  by  w'hich  she  agreed  to 
convey  the  proi>erty  in  question  to  her  daugh- 
ter K.  for  her  life,  subject  to  the  life  interest 
of  M. ;  then  to  go  to  the  children  of  K.  in  fee 
simple: — Held,  following  Kearney  v.  Kean, 
3  S.  C.  R.  339,  that  the  purchase  by  M.  at 
the  administration  sale  must  be  presumed  to 
have  been  an  act  done  in  the  due  course  of 
administration;  that  it  was  in  substance  a 
mere  discharge  of  an  incumbrance;  and,  not- 
withstanding the  fact  that  the  Master's  deed 
was  absolute  in  its  form,  M.  took  the  pro- 
perty in  question  subject  to  the  life  interest 
in  herself,  in  trust  for  her  daughter  K..  who 
had  a  clear  title  to  the  remainder  in  fee, 
paramount  to  any  title  derived  under  the 
agreement.  2.  That,  as  against  the  title  of 
K,,  the  instrument  executed  by  M.  purport- 
ing to  give  K.  a  life  estate  only  had  no  effect. 
3.  That  K.  had  a  good  title  to  the  land,  and 
that,  as  against  the  defendant,  who  pur- 
chased at  a  sherififs  sale  under  the  decree  in 
an  action  on  a  mortgage  made  by  K.  and  her 
husband,  and  who  refused  to  complete  the 
purchase,  the  plaintiff,  the  holder  of  the 
mortgage,  was  entitled  to  a  decree  for  speci- 
fic performance.  4.  The  advertisement  of 
sale  was  in  the  following  form :  '*  All  the 
estate,  right,  title,  interest,  and  equity  of 
redemption  of  K.,  and  of  all  persons  claiming, 
or  entitled  from  or  under  the  said  K.,  of,  in. 
t<^,  or  out  of  all  that  lot,  piece,  or  parrel 
of  land,"  &c. ;  and  the  form  of  the  order 
was  that  *'  the  said  land  and  premises  be 
sold,"  &c. : — Held,  that  this  form  was  suffi- 
cient to  cover  all  the  estate,  right,  title,  in- 
terest, and  equity  of  redemption  of  the  de- 
fendant at  the  time  of  giving  the  mortgage. 
5.  That  the  deed  was  given  by  virtue  of  the 
statute  (Acts  1800  c.  14,  ss.  5  and  6).  and 
by  yirtne  of  the  provisions  of  the  statute  the 
land  ordered  to  be  sold  by  virtue  of  the 
sheriff's  deed  was  vested  in  the  grantee.  6. 
Semble.  that  the  form  of  words  in  use  in 
Nova  Scotia  was  adopted  in  consequence  of 
the  practice  of  not  settling  conditions  of  sale, 
and  offering  a  specific  title:  Diocesan  Sym^d 
of  Nova  Scotia  v.  O'Brien,  Ritch,  Bq.  Dec. 
352;  and  that  the  form  is  suitable  for  a 
good  title,  or  a  limited  one,  and  a  more  sped- 
fie  reference  to  the  title  is  not  made.  Po9cer 
v.  Foster,  34  N.  S.  Reps.  479. 

Warranty  of  Vendor  — Charge  on  L«nd 
—  Municipal  By-law  —  Drainage  —  Assess- 
ment Roll] — A  by-law  was  passed  by  tbo 
municipal  council  of  a  town,  providing  for 
the  construction  of  a  drain,  which  drain  was 
to  pass  in  front  of  an  immovable  property 
subsequently  sold  by  the  defendants  to  th<* 
plaintiffs.  The  by-law  also  provided  that 
the  immovables  on  either  side  were  charged 
for  the  construction  of  this  drain  at  the  rate 
of  $1.75  per  running  foot.  The  drain  was 
constructed  before  the  sale  to  the  plaintiffs* 
and  subsequent  to  the  sale  an  assessment 
roll  was  prepared  in  accordance  w^ith  the  by- 
law : — Held,  that,  as  the  by-law  created  the 
charge  and  determined  the  amount  indepfiMi- 
ently   of   the   assessment   roll,   which  merely 
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registered  the  determination  already  arrived 
at  by  the  town  council,  the  charge  was  cov- 
ered by  the  legal  warranty  of  the  vendor. 
Masson  v.  Les  Eccl4sia9tigue$  du  Seminaire 
de  SU  Sulpice  de  Montreal,  Q.  R.  17  S,  C. 
573. 

W«rraa&tar  of  Vendor  —  Construction 
of  Deed  —  Sheriff's  Deed  —  Sale  of  Rights 
in  Land  —  Eviction  by  CUUmant  Under 
IVwr  Title.'\ — By  the  deed  of  conveyance 
the  vendor  declared  that  he  had  sold  with 
warranty  all  rights  of  property  and  other 
rights  which  he  had  acquired  by  virtue  of 
a  deed  of  sale  from  the  sheriff  of  the  lands 
therein  mentioned,  and  of  which  he  was  ac- 
tually in  possession,  and  that  **  the  immov- 
able belonged  to  him  as  having  been  acquired 
from  the  sheriff:" — Held,  reversing  the  judg- 
ment appealed  from.  Strong,  C.J.,  and  Tas- 
chereau,  J.,  dissenting,  that  the  warranty 
covenanted  by  the  vendor  had  reference  mere- 
ly to  the  rights  he  might  have  acquired  in 
the  lands  under  the  sheriff's  deed,  and  did  not 
oblige  him  to  protect  the  purchaser  against 
eviction  by  a  person  claiming  prior  title  to 
a  portion  of  the  lands.  Ducondu  v.  Dupuy» 
9  App.  Cas.  150,  followed.  Drouin  v.  Moris- 
sette,  22  Occ.  N.  79,  31  S.  C.  R.  563. 

Warranty  of  Vendor  —  Description 
— Plan  of  Subdivision  — Change  in  Street 
Line  —  Accession  —  Troubles  de  Droit  — 
Eviction  —  Issues  on  Appeal.] — A!  vendor 
of  land  described  according  to  an  existing 
plan  of  subdivision,  with  customary  legal 
warranty,  is  not  obliged  to  defend  the  pur- 
chaser against  troubles  resulting  from  the 
exercise  subsequently  by  municipal  authori- 
ties of  powers  in  respect  to  the  alteration 
of  the  street  line.  A  party  called  into  a 
petitory  action  to  take  up  the  fait  et  cause 
o€  the  defendant  therein,  as  warrantor  of  the 
title,  may  take  up  the  defence  for  the  purpose 
of  appealing  from  the  trial  Court  judgments 
maintaining  both  the  principal  action  and 
the  action  in  warranty,  although  he  may  have 
refused  to  do  so  in  the  Court  of  first  instance, 
but,  should  the  appellate  Court  decide  that 
the  action  in  warranty  was  unfounded,  it  is 
ipso  facto  ousted  of  jurisdiction  to  entertain 
or  decide  upon  the  merits  of  the  principal 
action.  Monarque  v.  La  Banque  Jacques- 
Cartier,  22  Occ.  N.  7,  31  S.  C.  R.  474. 

IVarranty  of  Vendor  —  Eviction  — 
Charges,] — A  purchaser  of  immovables  can- 
not sue  his  vendor,  nor  the  grantor  of  his 
vendor,  to  obtain  from  him  a  clear  title,  be- 
fore eviction  from  his  property,  or  before 
having  been  sued  for  charges  or  claims  upon 
it  which  were  not  made  known  to  him  at 
the  time  of  the  purchase.  Trudeau  v.  MoU 
leur,  5  Q.  P.  R.  221, 

IVarranty  of  Vendor — Eviction  —  .Tpr- 
cial  Agreement — Damages.] — A  sale  of  land, 
including  a  dam,  was  accompanied  by  a  war- 
ranty of  the  vendor  of  his  title.  The  ven- 
dee, having  been  evictetl  from  the  portion  of 
the  premises  used  for  the  dam,  brought  an 
action  to  recover  back  the  price  he  paid,  and 
for  damages.  The  vendor  tendered  the  price 
and  costs  of  resisting  the  action  for  eviction, 
but  denied  liability  for  damages,  on  the 
ground  that  there  was  no  special  agreement 
as  to  the  cause  of  eviction  under  art,  1512, 
C  C. :  —  Held,  that  the  warranty  of  title 
did  not  constitute  a  special  agreement  which 


would  entitle  the  vendee  to  damages  under 
art.  1512.  C.  C.  Allan  v.  Price,  20  Occ.  N. 
432,  30  S.  O.  R.  536. 

Warranty  of  Vendor — Failure  of  Title 
— Specific  Performance  —  Rescission — Pay- 
ment by  Vendor  to  Real  Owner  —  Remedy 
against  Arri^e-garant.] — ^The  purchaser  of 
an  immovable  with  a  legal  garantie,  whose 
vendor  was  not  the  owner  at  the  time  of  the 
sale,  may,  without  waiting  until  the  true 
owner  claims  possession  of  the  immovable, 
sue  his  vendor  for  rescission  of  the  sale  or 
to  compel  him  to  make  a  good  title.  2.  When, 
in  such  a  case,  the  vendor  can  obtain  a  good 
title  by  paying  a  fixed  sum  to  the  true  owner, 
the  puix*haser  may  have  judgment  against 
the  vendor  for  payment  of  this  sum  to  the 
true  owner,  and  upon  default  by  the  vendor 
in  the  payment  of  it  within  the  time  fixed, 
the  purchaser  may  make  the  payment  and 
charge  the  vendor  with  it  3.  The  purchaser 
may  exercise  this  remedy  against  the  ven-' 
dor's  predecessor  in  title  who  has  given  a 
garantie.  Trudeau  v.  Molleur,  Q.  R.  24  S. 
C.  27,  5  Q.  P.  R.  418. 

Warranty  of  Vendor  —  Incumbrance — 
Discharge  —  Title  Deeds  —  Certificate  of 
Registrar.] — ^The  purchaser  of  an  immovable, 
sold  to  him  with  garantie,  may  demand  that 
the  vendor  be  ordered  to  pay  off  a  creditor 
who  at  the  time  of  the  sale  had  a  hypothec 
upon  the  immovable.  2.  On  such  a  sale,  the 
vendor  is  bound  to  hand  over  to  the  pur- 
chaser the  title  deeds  of  the  immovable  sold* 
and  among  them  the  certificate  of  the  regis- 
trar statfng  that  the  immovable  is  free  from 
all  charges  and  hypothecs.  In  re  Banque 
Ville-Marie,  Q.  R.  22  S.  C.  162. 

Warranty  of  Vendor  —  Incumbrance — 
Special  Municipal  Tax — Apparent  Charge.] — 
When  an  immovable  is  sold  after  the  passing 
of  a  municipal  by-law  providing  for  the  exe- 
cution of  certain  works  in  the  municipality 
where  the  immovable  is  situated,  and  for 
payment  for  such  work  by  means  of  a  tax 
upon  the  immovables  in  such  municipality, 
but  before  the  completion  of  an  assessment 
roll  for  the  purpose  of  levying  such  tax,  the 
vendor  is  not  liable  as  a  warrantor  to  pa> 
such  tax.  2.  It  is  only  by  the  putting  into 
force  of  such  roll  that  the  tax  becomes  a 
charge  upon  the  immovables  of  the  munici- 
pality. 3.  One  who  buys  an  immovable  in  a 
municipality  is  supposed  to  have  knowledge 
of  all  the  municipal  by-laws  which  can  affect 
it,  and  a  charge  made  by  a  by-law  is  there- 
fore an  apparent  charge,  as  to  which  the 
vendor  is  not  a  warrantor.  4.  The  vendor 
who  has  sold  with  a  guaranty  of  title,  but 
without  any  stipulation  "de  franc  et  quitte," 
is  not  obliged  to  extinguish  a  charge  which 
exists  upon  the  immovable  sold,  as  long  as  the 
debt  w^hich  constitutes  such  charge  is  not 
exigible.  Judgment  in  Q.  R.  17  S.  C.  573, 
reversed.  St.  Sulpice  Scminaire  v.  Masson^ 
Q.  R.  10  K.  B.  570. 

Warranty  of  Vendor  —  Iticumbrance — 
Special  Municipal  Charge  —  Apparent 
Charge.] — The  warranty  of  the  vendor  of  an 
immovable  property  does  not  extend  to  a 
charge  imposed  by  the  municipality  in  which 
the  property  is  situate,  for  a  term  of  years, 
as  a  special  tax  for  the  cost  of  a  drain,  ex- 
cept as  to  the  arrears  of  such  tax  due  by 
the  vendor  at  the  date  of  the  sale.     Thibault 
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V.  Robinson,  Q.  K.  3  Q.  B.  280,  and  Les  Ec- 
ddsiastiqnes  du  Sdmlnaire  de  St.  Sulpioe  ▼• 
Masson,  Q.  K.  10  K.  fit  570,  followed. 
I^iharpe  v.  Dick,  Q.  R.  22  S.  C  527. 

Warranty  of  Vendor  —  Land  Abutting 
on  Street — Reduction  in  Width.  I — ^A  vendor 
who  has  sold  land  fronting  on  a  street  is  not 
obliged  to  indexnnify  the  purchaser  because, 
subsequent  to  the  sale,  the  municipal  author- 
ity has  reduced  the  width  of  the  street  so 
>  that  the  land  sold  is  no  longer  upon  the  street 
line.  Judgment  in  Q.  R.  19  8.  C.  -93,  re- 
versed. Bcmque  J acquea-V artier  v.  Qauthier 
Q.  R.  10  K.  B.  245. 

Written  Contract  for  Sale   of  I«and 

— Enforcement  by  vendor  —  Parol  variation 
of  contract — Specific  performance — ^Descrip- 
tion of  land — Statute  of  Frauds.  McNab  v. 
Forrest,  2  O.  W.  R.  821. 

Written  Contract  Signed  by  One  of 
Two  'Tenants  in  Conunon — Specific  per- 
formance— Statute  of  Frauds  —  Conveyance 
by  the  other  tenant  delivered  in  escrow — 
Time  for  completion  of  purchase.  Goodman 
V.   Wedlock,  6  O.  W.  R.  777. 
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Action  to  Rescind  Contract  —  (Con- 
struction of  proviso  in  contract  as  to  place 
of  trial  —  Jury  notice — ^Action  not  brought 
under  contract.  Oreer  v.  Sawyer-Masaey  Co., 
6  O.  W.  R.  560.  594. 

Affidavit — Information  and  belief  —  Con- 
venience —  Expense.  McKay  v.  London 
Street  R.  W,  Co.,  6  O.  W.  R.  511. 

Came  of  Action — Con.  Rule  529  (h)  — 
Declaratory  Action.] — "  Cause  of  action  "  in 
Con.  Rule  529  (b)  means  the  whole  cause  of 
action,  and  where  part  of  the  cause  of  ac- 
tion arises  in  the  county  in  which  the  par- 
ties reside,  and  another  part,  or  the  whole, 
in  another  county,  the  rule  does  not  apply, 
and  the  question  of  venue  must  be  deter- 
mined under  the^general  rules  as  to  conveni- 
ence : — Quffire,  whether  an  action  for  a  de- 
claration of  right  falls  within  the  Rule? 
Conner  v.  Dempster,  28  Occ.  N.  307,  6  O. 
L.  R.  354,  2  O.  W.  R.  833. 

CHanse  —  Affidavit  of  Merits — Prepond- 
erance of  Convenience — Speedy  Trial — Costs.] 
— Upon  a\  motion  by  the  defendant  in  a 
County  Court  action  to  change  the  venue 
from  Digby  to  Halifax: — Held,  that  where 
an  affidavit  of  merits  is  required,  it  should, 
if  made  by  the  party  himself,  state  that  he 
has  a  good  defence  on  the  merits,  as  he  is 
advised  (by  his  solicitor  or  counsel)  and 
verily  believes:  but  if  made  by  the  solicitor, 
it  should  state  that  the  party  has  a  good 
defence  on  the  merits,  as  the  deponent  is  in- 
stnicted  (by  his  client,  or  the  client's  agent) 
and  verily  believes.  2.  That  the  preponder- 
ance of  convenience  was.  upon  the  affidavits, 
entirely  in  favour  of  a  trial  in  Halifax  rather 


than  in  Digby.  Levy  v.  Rice,  L.  R.  5  C.  P. 
119,  and  Church  ^.  Bamett,  L.  R.  6  C.  P. 
116,  followed.  3.  That  the  fact  that  the  trial 
would  take  place  on  an  earlier  day  at  Digby, 
which  would  suit  the  plaintiff's  convenience, 
a^  he  intended  to  go  away,  was  not  a  justifi- 
cation for  laying  the  venae  at  Digby.  4. 
That  the  order  changing  the  venue  should  be 
with  costs,  as  it  had  been  opposed  on  unrea- 
sonable grounds.  O'Heam  y.  Keith,  21  Ooc 
N.  572. 

Chang^e — Agreement  before  Action,]  —  A 
conditional  sale  agreement  provided  that  "in 
case  of  any  litigation  arising  in  connection 
with  this  transaction,  it  is  agreed  that  the 
trial  will  be  held  only  in"  (the  place  where 
the  vendors  carried  on  business)  : — ^Held,  that 
this  condition  was  binding,  and -in  an  action 
by  the  purchaser  to  recover  damages  because 
of  the  unsatisfactory  condition  of  the  article 
sold,  an  order  was  made  changing  the  place 
of  trial  to  the  place  agreed  upon,  although  the 
balance  of  convenience  was  in  favour  of  the 
place  named  by  the  plaintiff  in  his  writ. 
DuUnage  v.  White,  22  Occ  N.  260,  4  O.  I*. 
R.  121. 

Chanse — Cause  of  action — ^Residence  of 
parties— -Expense — Undertaking.  Bertram  ▼. 
Pursier,  2  O.  W.  R,  264. 

CHianKe  —  Contradictory  AffidaviU — De- 
fence on  Merits.] — An  application  under  Or- 
der XXXIV.  R.  2,  on  the  part  of  the  defend- 
ant company,  to  change  the  venue  from  Halt- 
fax  to  Pictou.  The  defendants  filed  an  affi- 
davit which  stated  that  they,  had  a  good  de- 
fence to  the  action  on  the  merits.  The  plain- 
tiff opposed  the  motion  and  read  affidavits 
tending  to  shew  that  the  defendant  had  not 
a  good  defence  on  the  merits: — Held,  that 
the  plaintiff's  affidavits  could  be  read  on  such 
a  motion;  and  the  Judge,  not  being  satisfied 
that  the  defendant  had  a  good  defence  to  the 
action  on  the  merits,  refused  to  diange  the 
venue.  Cooper  v.  Copper  Crown  Co^  21  Occ 
N.  313. 

Change  —  Convenience  —  Fair  TriaL] — 
The  writ  of  summons  was  issued   In  Ross- 
land,  where  all  parties  resided.     The  venne 
was  laid  in  Victoria,  and  the  defendants  ap- 
plied, on  the  ground  of  greater  convenience, 
for  a  change  of  venue  to  Rossland.    This  ap- 
plication was  refused  because  a  fair  trial  bf 
jury  could  not  be  had  there,  on  account  of 
the  feeling  among  the  mining  classes.    The 
defendants  then  applied  for  a  change  to  Nel- 
son, where  they  contended  a  fair  trial  could 
be  had,  but  the  plaintiffs  filed  affidavits  to 
shew  that  the  feeling  was  the  same  as  in 
Rossland: — ^Held.  that,  although  the  expense 
of  a  trial  at  Nelson  would  be  less  than  at 
Victoria,  still  the  venue  should  not  be  changed, 
unless  it  was  clear  that  an  absolutely  fiur 
trial  could  be  had.     Centre  Star  Mining  Co* 
V.  Rossland  Miners^  Union,  24  Occ.  N.  198, 
10  R  C.  R-  306. 

Chanee  —  Convenience  —  Cause  of  ac- 
tion —  Witnesses  —  Expense  —  Undertak- 
ing —  Security  —  Delay  in  moving.  DfPffff" 
V.  Garstin,  2  O.  W.  R.  879.  1105. 

CHange  —  Convenience  —  Witnesses  — 
Expense — Action  against  assignee  for  bene- 
fit of  creditors.  Halliday  v.  Armstrong.  3  O* 
W.  R.  285.  410. 
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Chani^e  —  County  Court  Action  —  Con- 
tract— Clause  Governing  Venue  —  Construc- 
tion —  Enforcement,} — In  an  action  brought 
in  the  County  Ck>urt  of  the  county  where  the 
plaintiffs*  head  office  was  situated,  on  an 
agreement  which  contained  a  provision  **that 
on  default  in  payment  suit  therefor  may  be 
entered,  tried,  and  finally  disposed  of  in  the 
Court  where  the  head  offioe  of  the  Nozon 
Company  (Limited)  is  located,"  a  motion 
to  change  the  venue  to  another  county  was 
refused,  on  the  ground  that  the  word  *'Court" 
is  to  be  understood  as  meaning  **the  Cotirt 
having  jurisdiction"  mentioned  in  s.  1  a  of 
8  Edw.  VII,  c.  13  (0.)t  and  should  be  con- 
strued in  reference  to  the  contract  in  which 
it  occurs;  and  that  the  parties  had  agreed 
that  in  case  of  litigation,  the  suit  should  be 
carried  on  in  the  Court,  whether  High  Court, 
County  Court,  or  Division  Qourt,  having 
jurisdiction  in  the  locality  where  the  head 
office  was : — Qunre,  whether  stronger  grounds 
must  be  shewn  on  motion  to  change  the  venue 
in  a  C6unty  Court  than  a  High  Court  action. 
Ao»on  Co.  V.  Cow,  24  Occ  N.  58^  6  O.  L.  R. 
637,  2  O.  W.  E.  1046.  1057. 

Chance  —  County  Court  Action — Venue 
improperly  laid  by  plaintiff — Costs  of  motion 
to  change — ^Affidavit  —  Solicitor.  Leach  v. 
Bruce,  4  O.  W.  R.  441, 

Ohange  —  County  Court  action  —  Con- 
venience —  Number  of  witnesses  —  Pre- 
judice— Fair  trial  —  Expense  —  Undertak- 
ing.    Hisey  v.  Hallman,  2  O.  W.  R.  403. 

Ohaase  —  Counter  Court  action  —  Pre- 
ponderance of  convemence  —  Expense — Fair 
trial  —  Jury  —  Affidavit  —  Solicitor — Scan- 
dal— Costs.  Baker  v,  Weldon,  2  O.  W.  R. 
432. 

Ohanse  —  Cbunty  Court  action  —  Pre- 
ponderance of  convenience  —  Special  cir- 
cumstances— ^Apportionment  of  costs.  Pretty 
V.  Lamhton  Loan  Co.,  2  O.  W.  R.  417. 

I 

Ohaase  —  County  Court  action  —  Resi- 
dence of  parties — Cause  of  action.  Comeil 
V.  Irwin,  2  O.  W.  R.  466, 

Change  —  Cbunty  Court  action  —  Wit- 
nesses —  Expense.  Thorp  y,  Walkerton 
Binder  Twine  Co.,  2  O.  W.  R.  845.  889, 

Chaase  —  Defence  on  Merits.] — For  a 
defendant  to  obtain  a  change  of  venue  to  the 
county  in  which  he  resides,  or  in  whidi  the 
cause  of  action  arose,  under  the  Judicature 
Act.  1900,  Order  xxxiv.,  a^  amended  in  1901, 
he  has  only  to  satisfy  the  Judge  that  he  has 
a  good  defence,  on  the  merits — not  an  abso- 
lute defence,  but  a  probable  one.  Cowan  v. 
Loffan,  21  Occ.  N.  356. 

OHai&se  *—  Grounds  —  Counterclaim  re- 
specting land — ^Local  venue — Preponderance 
of  convenience  —  Witnesses  — -  Expense  — 
Poverty  of  defendant.  Mclntyre  v.  Cosens, 
2  O.  W.  R.  1149. 

Olianse  —  Preponderance  of  Convenience 
— Undertaking  as  to  Expense.] — ^The  plaintiff, 
who  was  a  workman,  was  injured  by  an  ac- 
cident which  took  place  near  Welland,  and 
he  then  went  to  Belleville,  his  place  of  resi- 
dence, and  received  there  medical  treatment. 
The  venue  in  the  action  brought  by  him  to 
recover  damages  was  laid  at  Belleville.     All 


the  eye-witnesses  of  the  accident  lived  at  or 
near  Welland.  and  it  appeared  that  there 
would  be  a  difference  in  travelling  expenses 
and  witness  fees  of  about  $50  in  favour  of 
a  trial  at  that  place: — ^Held,  that  this  dif- 
ference in  expense,  and  the  fact  that  the 
cause  of  action  arose  at  W^land,  were  not 
sufficient  .to  do  away  with  the  plaintiff's 
prima  facie  right  to  have  the  trial  at  Belle- 
ville, especially  when  the  evidence  of  pro- 
fessional men  living  there  would  be  neces- 
sary:— Held,  also,  that  an  undertaking  by 
the  defendant  to  pay  the  extra  expense  to 
tne  plaintiff  of  a  trial  at  Welland  was  not  a 
ground  for  changing  the  venue,  for  that 
would  not  be  of  any  advantage  until  the  trial 
was  over,  and  would  not  lessen  the  financial 
difficulty  to. the  plaintiff  of  bringing  his  wit- 
nesses to  a  distant  point.  McDonald  v.  Daw- 
son, 24  (Jcc.  N.  322,  8  O.  L.  R.  72,  3  O.  W. 
R.    773. 

CluuaKe  —  Preponderance  of  convenience 
— Witnesses  —  Expense  —  Fair  trial  — 
Affidavits  —  Examination  for  discovery. 
Hanrahan  v.  Wellington  Cold  Storage  Co., 
Bayly  v.  WeUington  Cold  Storage  Co.,  4  O. 
W.  R.  203. 

Chance — Preponderance  of  convenience — 
Books  of  municipality  —  View  of  premises. 
Drew  V.  Town  of  Fort  William,  2  O.  W.  R. 
467. 

Ohanse  —  Slander  —  Preponderance  of 
convenience — Costs  of  trial.  Butt  v.  Butt, 
2  O.  W.  R,  423. 

Ohaiifl^  —  Speedv  trial — ^Postponement  of 
sittings — Second  application  by  plaintiffs  for 
change.  Whelihan  v.  Hunter.  1  O.  W.  R. 
788,   2   O.    W.    R,   20. 

Chanse  —  Statement  of  Claim — Amend- 
ment.]— ^A  plaintiff  who  wishes  to  name  some 
place  other  than  that  named  in  the  original 
statement  of  claim  as  the  place  of  trial,  must 
obtain  leave  to  do  so  on  a  summons,  which 
clearly  shews  that  it  is  desired  to  change 
the  venue,  and  not  on  a  summons  simply  to 
amend  statement  of  claim.  Wade  v.  uren, 
9  B.  a  R.  274. 

CHang^e  —  Substantial  grounds  —  Pre- 
ponderance of  convenience— -Cause  of  action 
— ^Residence  of  parties  —  Witnesses  —  Ex- 
pense —  Increased  security  for  costs.  Mc- 
Donald V.  Park.  2  O.  W.  R.  455.  492,  812. 
972. 

Change  —  Writ  of  summons — ^Estoppel 
— Consent  —  Cause  of  action — ^Preponder- 
ance of  convenience  —  Witnesses  —  Books — 
Expense — Fair  trial — Costs.  Toton  of  Oak- 
ville  V.  Andrew,  2  O.  W.  R.  608. 

ConTeaienoe  —  Expense  —  Early  trial. 
Houston  V.  Houston,  o  O.  W.  R.  798. 

OonTttsienoe  —  Witnesses  —  Cause  of 
action.  Gardiner  v.  Beattie,  6  O.  W.  R. 
975. 

Comity  Court  Aotion  —  Convenience — 
Expense.  Humphrey  v.  Jory.  6  O.  W.  R. 
440. 

County  Court  Action  —  Venue  Jmprt*- 
perly  Laid  hti  Plaintiff — Costs  of  Motion  to 
Change — Affidavit — Solicitor.]   —  ^fotion  by 
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defendant  to  change  venue  and  transfer  ac- 
tion to  the  County  Court  of  Northumberland 
and  Durham  from  the  County  Court  of  Vic- 
toria. Case  under  Rule  529  (b),  which  in 
Corniel  v.  Irwin,  2  O.  W.  R.  4t>G,  it  was 
held  to  apply  to  the  County  Court: — Held, 
there  was  nothing  to  satisfy  what  was  said 
in  Pollard  v.  Weight,  16  P.  R.  507,  to  be 
necessary  to  have  a  change  of  venue.  Not 
only  was  there  no  proof  of  "  a  very  strong 
case,"  but,  strictly  speaking,  there  was 
no  proof  that  could  be  considered.  The 
only  affidavit  was  one  of  plaintiffs  soli- 
citor. A^ccording  to  Hood  v.  Cronkrite, 
4  P.  R.  279  (per  Draper  C.J.),  affi- 
davits on  these  motions  should  be  made  by 
the  party  cuid  not  by  his  solicitor,  who  can 
only  repeat  what  his  client  has  told  him. 
Attention  drawn  to  this  in  Baker  v.  Weldon, 
2  O.  W.  R.  at  p.  434.  The  solicitor's  affida- 
vit was  vague  and  indefinite.  If  plaintiff 
could  not  speak  more  positively  and  precisely 
he  could  not  expect  to  obtain  an  order  to 
have  the  trial  at  Lindsay.  Leach  v.  Bruce, 
4  O.  W.  R.  441,  9  O.  L.  R.  380. 

Laying  in  Wronc  Connty — Rule  529 
(b)— -Opposition  to  change — Fair  trial — Pre- 
judice —  Jury  —  Costs  of  motion.  Brown 
V.  Hazell,  2  O.  W.  R.  784. 

Motion  to  Gl&ani^e — ^Malicious  prosecu- 
tion—R.  S.  C.  c.  185,  8.  1.  Canada  Biscuit  Co, 
V.  Spiital,  2  O,  W.  R.  387.  735. 

OmiMdon  to  Iiay  —  Amendment — Charge 
— Convenience  —  Affidavits  —  Jury  notice. 
Meiers  v.  Stern,  2  O.  W.  R.  392. 

Patent  for  Invention  — Action  for  in- 
fringement —  Statutory  venue— Corporation 
defendant.  Overend  v.  Eclipse  Manufactur- 
ing Co.,  6  O.  W.  R.  438. 

Plaintiff  Resident  ont  of  Jnriidic- 
tion  —  Change  to  place  where  defendants 
reside  and  cause  of  action  arose.  Appleyard 
V.  Mulligan,  6  O.  W.  R.  929. 

Preponderanee  of  ConTonienee — ^Per- 
sonal injuries — Place  of  injury — Expense — 
Witnesses  —  View  —  Discretion  —  Appeal. 
Forster  v.  Hook,  6  O.  W.  R.  591.  697.  928. 

Provision  of  Contract  as  to  Venue — 

Application  of  statute — Qounty  Courts — ^Di- 
vision Courts.  Ooodison  Thresher  Co.  v. 
Wood,  5  O.  W.  R.  717,  6  O.  W.  R.  19. 

ReeoTory  of  I«and  —  Violation  of  Rule 
529  (c) — Motion  to  change — Onus  —  Fair 
trial.  Bank  of  Hamilton  v.  Anderson,  2  O. 
W.  R.  1127. 

Residence  of  Defendant — Irregularity 
in  statement  of  claim  —  Leave  to  amend. 
Tierney  v.  Tierney,  3  O.  W.  R.  350. 

Residence  of  Parties — Change — Sher- 
iff a  partv  —  Affidavits  —  Solicitors — Costs. 
Harcus  v.  Macdonald,  3  O.  W.  R.  411.  445. 

Venne  —  Change  —  Preponderance  of 
Convenience — Cause  of  Action — Residence  of 
Parties  —  Defendants  out  of  the  Jurisdic- 
*ion.]-— Held,  Rule  529.  as  to  naming  and 
chan^infir  the  plac<*  of  trial  of  an  action,  con- 
tains the  general  provision  of  clause  (a) 
that  the  plaintiff  shall  name  the  place  of 
trial,  as  qualified  by  clause   (b),  '*where  the 


cause  of  action  arose  and  the  pai'ties  reside 
in  the  same  county,  the  place  so  to  be  named 
shall  be  the  county  town  of  that  county.*' 
The  Court  held  that  the  equity  of  the  Rale 
governed  a  case  in  which  the  cause  of  action 
had  arisen  in  a  county  in  which  all  the 
parties  to  it  who  were  within  the  jurisdic- 
tion resided,  although  there  are  other  par- 
ties who  reside  outside  of  Ontario,  has- 
katchewan  Land  and  Homestead  Co,  v.  Lead- 
ley,  25  C.  U  T.  227,  5  O.  W.  R.  449.  9  O. 
L.  R.  556. 


VEBDICT. 

^'ee  Cbiminal  Law — New  Tslal — Railway 

— TSIAL. 


VESTINO  OBDEE. 


See  Administration. 


VESTBT  BOARD. 


See  Chitbch. 


VEXATIOUS  ACTION. 


See  Stay  of  Pboceedinos. 


VICE  BEDHIBITOIBE. 


See  Sale  of  Goods. 


VIS  MATOB. 


See  Negligence — ^Tihbcb. 


VOLXTNTABT  AS8I0NMEHT, 

See  Bankruptcy  and  Insolvenct  —  Oom- 

PANY. 


VOLTINTABT  CONVEYANCE. 

13  Ella.  e.  5  —  Solvent  Vendor — Action 
hy  Mortgagee,^ — A  voluntary  conveyance  of 
land  is  void  under  13  Eliz.  c.  5,  as  tending  to 
hinder  and  delay  creditors,  though  the  vendor 
was  solvent  when  it  was  made,  if  it  results 
in  denuding  him  of  all  his  property,  and  m> 
rendering  him  insolvent,  thereafter.  A  iiM>rt- 
gagee  whose  security  is  admittedly  insuffi- 
cient may  bring  an  action  to  set  aside  snob 
conveyance,  and  that  without  first  realizing 
his  security.  Judgment  in  7  B.  C.  R.  1W>. 
reversed;  Gwynne.  J.,  dissenting.  Sun  Life 
Assurance  Co,  v.  Elliott,  21  Occ.  N.  154. 
31   S.  C.  R.  91. 

See  Lien. 
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yOLUNTAEY  WINDINO-TO. 


mee  COMPAJVY. 


VOTEKS'  LISTS. 

See  Municipal  Elections  —  Pabliament- 

ABY  Elections. 


VOTDSTO. 

See  Constitutional  Law  —  Ljquor  Act 
OF  Ontario  —  Mandamus  —  Munici- 
pal Elections — Parliamentaby  Elec- 
tions— Penalties  and  Penal  Actions. 


WAOEB. 


See  Gaming. 


WAOEB  FOUCT. 


See  Insurance. 


WAGES. 

See  Bankruptcy  and  Insolvency — Coubts 
— ^Master  and  Sebvant. 


WAIVER. 

See  Arbitration     and     Award  —  Ba.nk- 

RUPTCY    AND    INSOLVENCY    —    BiLLfi    OF 

Exchange  and  Promissory  Notes  — 
Contract  —  Costs  —  Courts  —  Cove- 
nant in  Restraint  of  Trade — Crimi- 
nal Law  —  Evidence  —  Insurance — 
Intebest  —  Judgment  —  >Ialicious 
Prosecution  —  Pleading  —  Sale  of 
Goods. 


WABEHOITSEHAN. 

Cold  Storage  of  Fish  —  Liability  for 
spoiling^ — Dut^  of  warehousemen — ^Examina- 
tion —  Nejfligence.  DoyJe  FUh  Co,  of  To- 
Toronto  v.  Tjondon  Cold  Siorage  and  Ware- 
houting  Co.,  5  O.  W,  R.  40. 

Koglis^noe  —  Damages  —  Xrir  Trial,'\ 
— In  an  action  against  the  owners  of  a  grain 
elevator  for  negligence  in  the  care  of  grain, 
one  of  the  grounds  of  negligence  found  by 
the  jury  was,  that  the  grain  had  been  taken 
into  the  elevator  from  the  vessel  while  rain 
was  falling,  and  the  hatches  had  not  been 
protected: — Held,  that  the  responsibility  of 
the  defendants  did  not  commence  till  the 
grain  was  delivered  to  them:  that  therefore 
there  was  no  duty  ca$;t  upon  them  to  pro- 
tect the  grain  during  unloading;  and  a  new 


trial  was  properly  ordered.  .Tudgment  in  2(> 
A.  R.  389,  IS)  Occ.  X.  2tM5,  affirmed.  Dunn 
V.  Preacott  Elevator  Co,,  30  S.  C.  R.  620. 

Storage  of  Goods  —  Advances — Failure 
to  repay — Sale  of  goods — Purchase  by  ware- 
housemen —  Assent  —  Acquiescence  — 
Price  —  Interest  —  Storage  charges.  Pal- 
mer V.  Christie   (Y.T.),  2  W.  L.  R.  561. 

Storage  of  Ch>oda  —  Datnage  h^  Rats 
— Ooods  Lost  or  Stolen — Dampness,] — ^Arti- 
cles of  household  furniture  were  stored  under 
lock  and  key  in  a  separate  compartment  of 
a  brick  warehouse,  but  were  afterwards  re- 
moved by  the  warehousemen,  without  the 
owner's  consent,  first  to  another  compart- 
ment in  the  same  building,  and  then  to  a 
frame  building,  formerly  used  as  a  boat- 
house,  and  part  of  which  was  used  as  a 
stable: — Held,  that  the  warehousemen,  in 
the  absence  of  reasonable  precaution  to  pre- 
vent injury  therefrom,  were  liable  for  in- 
juries caused  b^  rats  in  the  last  named 
building,  the  existence  of  which  the  ware- 
housemen were  aware  of,  and  were  also 
liable  for  certain  of  the  goods  which  were  lost, 
as  the  removal  of  the  goods  had  been  without 
the  owner's  consent  and  from  a  place  of 
comparative  safety,  and  that  they  were  not 
protected  by  a  condition  in  the  warehouse 
receipt  which  relieved  them  from  the  re- 
sponsibility for  loss  or  damage  caused  by  ir- 
resistible force,  or  inevitable  accident,  or 
from  want  of  special  care  or  precaution ; 
but  they  were  not  liable  for  damages  caused 
by  alleged  dampness,  in  that  it  might  have 
been  due  to  changing  temperature,  which  it 
did  not  appear  would  not  have  had  the  same 
effect  in  the  original  place  of  storage.  Miall 
v.  Olver,  24  Ckic.  N.  356.  8  O.  L.  R.  66,  3  O. 
W.   R-  749. 


WAEEHOVSE  BECEIPT8. 

See   CtoMPANY. 


WAB  SISK 

See  Insurance. 


WASEAHT   OF.  ATTOENET. 

See  Judgment. 


WAKEAHT  OF  COHHITMENT. 

See  Criminal  Law  —  Liquor  Act  or  On- 
tario. 


WABEAHTT. 

See  Contract — ^Damaoes — ^Dower  —  Par- 
ticulars— Pleading — Sale  op  Goods — 
Vendor  and  Purchaser. 


WAKEAHTY  OF  TITIiE. 

See  Vendor  and  Purchaser — Way. 
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WASTE. 

Ckars^  of  Aiu&nity  —  Life  Tenant  and 
Remainderman  —  Apportionment  —  Dam- 
atjes  —  Security  —  Timber, \  —  A  testator 
seised  in  fee  of  land,  subject  to  a  mortgage, 
to  secure  an  annuity  for  his  wife,  devised  the 
land  to  one  for  life,  with  remainder  over  in 
fee.  After  his  death,  the  life  tenant  paid  the 
annuity  to  the  widow.  She  also  sold  the 
timber  on  the  land,  and  the  purchaser  having 
begun  to  cut  the  timber,  this  action  was  be- 
gun by  the  remainderman  to  restrain  waste. 
The  life  tenant  contended  that  she  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  in  respect  to  so  much  of  the  an- 
nuity as  she  had  paid,  and  that  being  so 
subrogated,  the  land  was  an  insufficient  se- 
curity for  her  claim,  and  that  she  therefore 
had  a  right  to  cut  aown  the  timber: — Held, 
following  Yates  v.  Yates,  28  Beav.  637,  that 
the  periodical  payments  of  the  annuity  must 
be  treated  partly  as  interest  which  the  ten- 
ant for  life  had  to  pay,  and  partly  as  princi- 
pal for  which  she  would  have  a  charge  on 
the  inheritance,  in  the  proportion  which  the 
value  of  the  life  estate  bore  to  the  value  of 
the  reversion: — Held,  also  that,  on  the  evi- 
dence, the  land  was  adequate  security  for  the 
claim  of  the  life  tenant  against  it  in  that  re- 
gard, and  that  the  purchaser  of  the  timber 
having  purchased  in  good  faith,  an  injunction 
could  not  be  granted,  but  the  life  tenant  was 
liable  for  damages  in  respect  of  the  timber 
cat.  Whitesell  v.  Reece,  23  Occ.  N.  107,  5 
O.  L.  R.  352,  1  O.  W.  R,  516,  2  O.  W.  R. 
160. 

CnttiaK  Tin^ber  —  Injury  to  reversion 
— Injunction  —  Damages.  Ryan  v.  Ryan, 
1  O.  W.  R.  824. 

Life  Tenant  —  Tenant  in  common  — 
Timber  —  Account  —  Statute  of  Limitations. 
AsseUtine  v.  Eraser,  2  O.  W.  R.  628. 

I«ife  Tenant  —  Timber  —  Remainder- 
men —  Injunction  —  Payments  on  mortgage 
— Annuity  —  Subrogation.  WhiteseH  v. 
Reece,  5  O.  L.  R.  352,  2  O.  W.  R.  160. 

Tenant  for  Life — Sale  of  timber — Pro- 
ceeds to  be  used  in  repairs  —  Injunction — 
Damages — Reference.  Hixon  v.  Reavlet/,  4 
O.  W.  R.  437. 

Tenant  for  Life  —  Repairs  —  Sale  of 
Timber.]  —  All  the  niceties  of  the  ancient 
learning  as  to  waste  which  obtain  in  Eng- 
land are  not  to  be  transferred  without  dis- 
crimination to  a  new  and  comparatively  un- 
settled country  like  this  province.  It  is  laid 
down  in  the  English  authorities  that  tenant 
for  life  cannot  cut  down  trees  for  repairs, 
and  sell  the  same,  but  that  he  must  use  the 
timber  itself  in  making  repairs,  and  that  to 
sell  it  is  waste.  Where,  however,  the  house 
and  buildings  were  in  need  of  repairs,  and 
proper  timber  and  shingles  were  obtainable 
from  a  dealer,  whereas  the  timber  on  the 
place  was  unsuitable  for  the  repairs  needed, 
and  the  tenant  for  life  proposed  to  sell  a 
sufficient  amount  of  timber  off  the  palce  to 
pay  for  what  was  required,  and  for  that  pur- 
pose only,  and  an  injunction  was  sought  to 
re««train  him: — Held,  that  no  case  of  waste 
was  made  out  to  justify  an  injunction,  nor 
could  damages  be  awarded  if  the  timber  was 
cut  with  due  regard  to  the  situation  of  the 


bush  and  the  cleared  land,  and  ^no  unreason- 
able amount  was  taken  off  to  recoup  the  cost 
of  the  timber  used  or  to  be  used  in  the  re- 
pairs, but  that  the  parties  if  they  wished 
might  have  a  reference  to  ascertain  to  what 
amount  and  in  what]  locality  the  timber  should 
be  cut.  Hixon  v.  Reaveley,  25  Occ.  N.  14, 
9  O.  L.  R.  6.  4  O.  W.  R.  437. 

See  Laitdlobo  and  Tekajtt — ^Pabtition. 


WATER  ABS  WATEBCOXTBSES. 

I.  Dams,  1056. 

II.  Ditches    and    Watebgoubses    Act, 
1659. 

III.   DIVEB6I0N   OF   WaTEB,  1661. 

IV.  INJUBY  TO  Neighboub's  Landb,  1662. 
V.  Navigability,  1662, 
YI.  RiPABiA^  Rights,  1664. 
VII.  Wateb  Recobds,  1666. 
VIII.  Otheb  Gases,  1667. 


I.  Dams. 

Consent  Jndcment — Construction.  Mof- 
fatt  V.  Canada  Lumber  Co.,  2  O.  W.  R.  571. 

Flooding  I«and  —  Damages — S«mmarp 
Procedure — Costs    of   Action — Dam—Ofonen 
— Tolls — Persons  Using  Dam,]  —  A  certain 
dam   was   the  property   of  an   improyem^it 
compaiiy  incorporated  under  the  Timber  Slide 
Companies    Act,    R.    S.   O.   c    1^    and   the 
original  defendants  had  used  it  for  the  pui^ 
pose   only   of   floating   logs   down   the   river* 
The    improvement    company    were    added    as 
defendants.    The  action  was  for  flooding  the 
plaintiffs'   lands  by   such  dam: — ^Held,   that, 
although    (as  decided  in  Blair  v.  CSiew,  21 
Occ.  N.  404)2  ^  plaintiff  is  not  bound  to  pro- 
ceed summarily  upon  such  a  claim,  under  R. 
S.  O.  c  85,  but  has  a  right  to  bring  an  action 
in  the  ordinary  way,  yet,  in  the  absence  of 
any  good  reason  for  not  proceeding  under  the 
special  Act,  a  plaintiff  who  brings  an  action 
should   not  be  allowed  the  costs  of  it.     2. 
There  is  nothing  in  the  Act  under  wliicii  the 
added    defendants    were    incorporated    wliich 
confers  upon  them  any  right  to  flood  private 
property   unless    they    have    first   taken    the 
steps  authorized  by  the  Act  for  expropriat- 
ing the  property  or   settling  the  compensa- 
tion to  be  paid  for  flooding  it,  which  these 
defendants  had  not  done.     3.  Nor  were  the 
defendants  assisted  by  ss.  15  and  16  of  R. 
S.  O.  c.  140,  for,  even  if  the  dam  was  erected 
before  the  plaintiff's  purchase  of  his  property 
from  the  Crown,  there  was  nothing  to  shew 
that  the  price  he  paid  was  reduced  in  conse- 
quence.   4.  But  s.  1  of  R.  S.  O.  c  142  places 
the  public  advantage  of  allowing  lumbermen 
to  use  rivers  and  streams  as  highways  for 
carrying   their  logs   to  a  market,  above  the 
private  damage  and  inconvenience  which  may 
necessarily  be  caused  to  individual  riparian 
proprietors  by  their  doing  so ;  and  the  original 
defendants  were  not  liable  for  any  damsge 
sustained  by  the  plaintiff  by  reason  of  their 
havin;;.  during  any  spring,  autumn,  or  sum- 
mer freshet,  caused  damage  to  the  plaintiff 
by   using   or   repairing   or   maintaining  any 
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dam  necessary  to  facilitate  the  transmission 
of  their  timber  down  the  stream.  5.  The 
rights  given  to  persons  desiring  to  float  their 
own  timber  down  a  stream  should  not,  how- 
ever, be  extended  to  companies  incorporated 
for  the  purpose  of  making  a  profit  by  im- 
proving streams  and  charging  toils  to  lum- 
bermen desiring  to  use  them;  and  this  view 
is  strengthened  by  s.  15  of  R.  S.  O.  c  194. 
Neely  v.  Peter,  22  Occ.  N.  297,  4  O.  L.  R. 
293,  1  O.  W.  R.  499.  affirmed,  and,  in  addi- 
tion to  the  damages  awarded  to  the  plaintiff 
against  the  added  defendants,  an  injunction 
was  granted  restraining  those  defendants 
from  penning  back  the  waters  of  the  river  in 
question,  but  the  operation  of  the  injunction 
was  suspended  for  a  year  to  enable  those 
defendants  to  acquire  the  right  to  overflow 
the  plainti'ff's  land,  under  the  provisions  of 
R.  S.  O.  1897  c.  194,  or  otherwise.  J^eelff 
V.  Peter,  23  Occ.  N.  166,  5  O.  L.  R.  381,  2 
O.  W.  R.  114. 

Injury  by  —  Statutory  Authorization — 
Water  Commissioners — Act  of  Incorporation 
"--Construction  —  Appropriation  of  Water,] 
— The  Act  for  construction  of  waterworks  in 
the  city  ,of  London  empowered  the  commis- 
sioners to  enter  upon  any  lands  in  the  city 
or  within  15  miles  thereof  and  set  out  the 
portion  required  for  the  works,  and  to  divert 
and  appropriate  anv  river,  pond,  spring,  or 
stream  therein: — Held,  Sedgewick  and  Kil- 
1am,  JJ.,  dissenting,  that  the  water  to  be  ap- 
propriated was  not  confined  to  the  area  of 
the  lands  entered  upon,  but  the  conmiission- 
ers  could  appropriate  the  water  of  the  river 
Thames  by  erection  of  a  dam  and  setting 
aside  of .  a  reservoir;  and  that  such  water 
could  be  used  to  create  power  for  utilization 
of  other  waters,  and  was  not  necessarily  to 
be  distributed  in  the  city  for  drinking  and 
other  municipal  purposes.  Judgments  of  Court 
of  Appeal,  1  O.  W.  R.  567,  2  O.  W.  R.  763, 
reversed.  Saunhy  v.  London  Water  Commis- 
sioners, 24  Occ.  N,  201 ;  London  Water  Com- 
missioners y.  Saunhy,  34  S.  C.  R.  650. 

Injury  to  Flow  of  Water  —  Riparian 
Owners  —  Damages  —  Remedy  —  Action — 
Arbitration,] — In  1876  C,  owner  of  two  lots 
bordering  on  a  river,  sold  one  to  the  respond- 
ents, with  all  ways,  watercourses,  etc.,  "as 
such  purchaser  ma^  choose  to  disturb,  im- 
pede,  and  cause  to  rfse  by  any  dams  or  other 
artificial  means."  The  vendor  reserved  his 
right  to  damages  which  might  be  caused  by 
the  construction  of  dams  by  the  purchaser, 
such  damages  to  be  fixed  by  arbitration.  In 
1880  C.  sold  to  the  appellants  a  lot  situated 
1,500  feet  above,  that  of  the  respondents,  op- 
posite to  a  natural  fall,  and  the  appellants 
constructed  a  dam  there.  The  respondents 
having  raised  their  dam«  the  appellants 
'  claimed  damages  resulting  from  the  penning 
back  of  the  water,  and  especially  from  the 
fact  that  the  height  of  their  fall  was  dimin- 
ished:— Held,  that  in  spite  of  the  fact  that 
s.  5535,  R.  S.  Q.,  provides  for  the  fixing  of 
the  amount  of  such  damages  by  experts,  the 
party  injured  has  the  right  of  recourse  di- 
rectly to  the  Courts,  and  that  such  right  was 
not  in  this  case  taken  away  by  the  arbitra- 
tion clause  in  the  act  of  sale  of  1876.  2. 
That,  in  spite  of  the  concession  by  C.  to  the 
respondents  of  the  right  of  utilizing  the  water 
power  and  of  constructing  dams,  the  appel- 
lants, the  assigns  of  Q..  could  claim  not  only 
the  damage  caused  to  their  lands  and  build- 
ings,   but   also    that   caused   to   their   water 


power;  and  that,  upon  this  head,  although 
they  had  not  yet  made  use  of  the  water 
power  otherwise  than  in  constructing  a  dam, 
they  could  claim  the  depreciation  in  the  com- 
mercial value  of  such  water  power.  Banner^ 
man  v.  Hamelin,  Q.  R.  10  Q.  BL  68. 

Injury  to  Land — Assessment  of  Damages 
—y/urisdiotion  of  Equity — Diversion  of  Stream 
— Riparian    Owner — Mandatory    Injunction,] 
— ^A  dam  erected  in  1858  across  a  natural 
stream  upon  land  owned  by  the  defendants, 
and  used  for  the  defendants'  purposes,  was 
in  1^1  altered  in  respect  of  its  devices  for 
carrying  off  surplus  water  by  the  defendants' 
immediate  predecessors  in  title,  contrary  to 
the  protest  of  the  plaintiff,  a  riparian  owner 
since  1880.     In  1900  a  portion  of  the  dam 
was  carried  away  by  a  freshet,  owing,  it  was 
alleged  by  the  plaintiff,  to  the  insufficiency 
of  the  alterations  in  the  dam,  and  it  was  al- 
leged that  material  damage  was  done  to  the 
plaintiff's   land,   but   the   evidence  as   to   its 
precise  nature  and  extent  was  slight  and  un-  * 
satisfactory,   and  the  defendants  denied  any 
liability: — Held,  that  the  questions  involved 
being  the  liability  of  the  defendants,  and  the 
extent  of  the  injury  sustained  by  the  plain- 
tiff, and  the  Court  doubting  its  jurisdiction 
to  assess  the  damages,  the  bill  should  be  dis- 
missed, and  the  plaintiff  left  to  his  remedy 
at   law.    A   diversion   of   a   natural    stream 
from  its  natural  channel  in  front  of  the  land 
of  a  riparian  proprietor  is  actionable  at  his 
instance  without  proof  of  actual  or  probable 
damage.     A  mandatory   injunction  will  not 
be  granted  except  in  cases  where  extreme  or 
very  serious  damage  will  ensue  if  the  injunc- 
tion is  withheld.     The  form  of  a  mandatory 
injunction  adopted  in  Jackson  v.  Normanby 
Brick  Co..    [1899]   1   Ch.  438,  approved  of. 
Saunders  v.  Richards  Co.,  21  Occ.  N.  510, 
2  N.  B.  Eq.  Reps.  303. 

Injury  to  I«and  —  Damages — Statutory 
Compensation  —  Action  —  Prescription.] — 
The  statute  which  permits  owners  of  mills 
to  construct  dams  upon  watercourses,  for  the 
purpose  of  working  their  mills,  creates  in 
their  favour  a  legal  servitude  over  the  lands 
upon  which  such  dams  make  the  waters  flow. 
The  exercise  of  such  servitude  makes  them 
responsible  to  the  riparian  proprietors  for  the 
damages  which  it  causes  to  them.  2.  The 
special  mode  indicated  by  art.  5536.  R.  S. 
P.  Q.,  for  determining  the  amount  of  com- 
pensation there  mentioned  does  not  take  away 
from  the  complainant  the  right  of  recourse 
to  the  ordinary  tribunals.  3.  The  damages 
caused  not  being  the  consequence  of  a  tort, 
the  action  to  recover  such  damages  is  not 
prescribed  in  two  years.  Larochelle  v.  Price, 
Q.  R.  19  S.  C.  403. 

Injury  to  Lands  of  Riparian  Owners 

— Rights  as  to  dam  under  judgment  in  pre- 
vious action — Absence  of  injurv  for  many 
ypnrs  —  Exceptional  season — Waste  gates — 
"Reasonable  expedition"  —  Failure  to  «hew 
I  neplisrence.  Bradley  v.  Gananofjue  Water 
Potccr  Co,,  2  O.  W.  R.  716,  3  O.  W.  R.  913. 

Line   Fenees   and   Watercourses  Aet 

—Award  of  fence  viewers  —  Appeal — ^"Ad- 
joining" lands.  Re  Bowker  and  Richards 
(B.C.),  1   W.  L.  R.  194. 

Mineral     Claims  —  Right    to     flow     of 
water — Easement  or  license  —  Acquiescence 
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— Divei-sion  of  water  —  InjunctioQ — Dam- 
ages. Racine  v.  McQinnity  (\'.T.>,  1  W  L. 
a.  265. 

Municipal  Corporation  —  Dam  — Ab- 
sence of  by-law  —  Finding  —  Refei*ence — 
Costs  —  Trespass.  Lawrence  v.  Toicn  of 
Owen  tiound,  5  O.  L.  R.  369,  1  O.  W.  K.  559, 
2  O.  W.  R.  189. 

Obstmotioa   to   Fkrw    of   Stream   — 

Rights  of  riparian  owner — ^Interference  with 
power  —  Evidence.  Ahern  v.  Booth,  2  O. 
W.  R.  852.  690.  3  O.  \V.  B.  852.   ' 

Prescription  —  Servitude  —  Aggrava- 
tion.]— ^The  owner  of  a  dam,  which  has  been 
standing  for  more  than  30  years,  cannot  op- 
pose a  30  years'  prescription  to  an  action 
brought  by  a  riparian  proprietor  to  I'^ecover 
damages  caused  by  waters  backed  down  by 
such  dam,  during  the  five  years  preceding 
the  date  of  the  suit,  especially  when  the 
•  owner  of  the  dam  has  during  these  five  years 
changed  and  aggravated  the  exercise  of  his 
legal  servitude.  Roy  v.  Royal  Paper  Mills 
Co.,  g.  R.  21  S.  G.  533. 

Riparian  Proprietors  —  Servitude  — 
Pleading  —  Petitor^f  or  Possessory  Action.] 
— The  plaintiff  had  sold  to  the  defendant's 
grantor  a  lot  bounded  by  a  river,  with  the 
right  to  build  a  mill  there,  to  construct  a 
dam,  and  to  place  such  dam  upon  the  pro- 
perty of  the  vendor  on  the  other  side  of  the 
river,  and  to  pass  and  repass  over  the  pro- 
perty of  the  defendant  to  communicate  be- 
tween the  dam  and  a  bridge.  The  dam  built 
by  the  purchaser  having  been  carried  away 
by  the  waters,  the  defendant,  in  spite  of  the 
protest  of  the  plaintiff,  built  a  new  one  up 
the  stream,  one  end  of  which  rested  upon  the 
land  of  the  plaintiff.  The  latter  then  began 
a  possessory  action  against  the  defendant, 
claiming  an  Injunction,  the  demolition  of  the 
dam,  and  $150  damages.  The  defendant 
pleaded  that  he  had  only  exercised  the  right 
which  the  plaintiff  had  given  to  his  grantor. 
The  plaintiff  replied  on  grounds  of  law  that 
the  defendant  was  joining  a  petitory  action 
with  a  possessory  one,  and  also  replied  that 
the  defendant's  grantor  by  building  the  old 
dam  where  he  built  it  had  fixed  the  place 
where  the  servitude  was  to  be  exercised : — 
Held,  that  the  plea  of  the  defendant  was  bad 
in  law  in  that  it  combined  the  petitory  and 
possessory.  2.  That  before  building  the  new 
dam  the  defendant  should  have  obtained  per- 
mission from  the  plaintiff  or  fron^  the  Court. 
3.  That  arts.  503,  a  C  and  5535,  R.  S.  Q.. 
do  not  authorize  a  riparian  proprietor  to 
build  a  dam  upon  the  land  of  another  ripa- 
rian proprietor  upon  the  other  side  of  the 
river,  without  the  permission  of  the  latter, 
but  are  applicable  only  to  the  use  of  the 
watercourse.  Demers  v.  Beauregard,  Q.  R. 
22.  S.  C.  273. 

RiTer  —  License  to  dam  —  Patent — Re- 
servation —  Navigation  —  Crown  —  Attor- 
ney-General —  Easement  —  Plan  —  Deed — 
Injunction.  Attorney-General  for  Ontario  v. 
Wynne,  2  O.  W.  R.  1132. 


II.  Ditches  and  Watercourses  Act. 

Constmotion    of    Cnlvert  —  Flooding 
land — ^Ditches  and  Watercourses  Act — Award 


— ^Appeal  to  County  Court  Judge — ^Finalty 
— "Sufficient  outlet."  Chapman  v.  McBwen, 
G  O.  W.  R.  1(J4. 

Constmetiom  of  Diteh  —  Deepening  — 
Jurisdiction  of  Engineer.  Lamphier  v.  Staf- 
ford, 1  O.  W.  R.  329. 

Drains  —  Increasing    Flow    of    Satural 
Stream — Outlet — Engineer's    Award — Parties 
— Joinder  of  Defendants — Joint  Tort-feas€tr9 
— Damages  —  Injunction.] — ^The    owner    of 
land    on    the    banks    of    a    natural    stream 
has  no  legal  ground  of  complaint  if  riparian 
owners    above    him    use    the    stream    as   an 
outlet    for    drains    made    by    them    in    the 
reasonable   agricultural    use   of    their    lands, 
although  the  result  is  to  increase  the  amount 
of   water   in   the   stream   and    to   flood   part 
of    his    land.      But    this    principle   does    not 
apply  to  persons  not  riparian  owners,   who, 
by  proceedings  under  the  DHdiea  aB<l  Water- 
courses Act,  obtain  an  outlet  to  the  stream; 
and  they  are  liable  to  a  person  injured  by 
the   increased  amount   of   water.     A  proper 
outlet   under   the   Ditches   and   Watercourses 
Act   is  one   which   enables   the  water   to  be 
discharged   without    injuriously   affecting   the 
lands  of  another,   and,   if  the  outlet  chosen 
by  the  engineer  is  not  in  fact  a  proper  outlet, 
his   award    is   no   protection  to   the   persons 
acting   under  it   as  against   a   person   not   a 
party  to  it.     An  action  to  recover  damages 
for  flooding  his  land  was  brought  by  a  ripar^ 
ian  owner  against  a  number  of  persons  who 
were  respectively'  parties  to  the  construction 
of    several    drains    under    the    Ditches    and 
Watercourses  Act,   the  allegation  being   that 
by   means  of   the  drains  the   flow  of  water 
had  been  unlawfully  increased  to  the  plain- 
tiff's   injury.      BjVidence    was    given    as    to 
the  quantum  of  the  plaintiff's  damage,   and 
judgment  was  given  against  all   the  defend- 
ants,   for    the    whole    amount: — Held,    that, 
while   the   defendants   who   were   parties   re- 
spectively to  the  construction  of  each  drain 
were  jointly  liable  for  any  damage  attribut- 
able to  that  drain,  the  different  sets  of  de- 
fendants were  not  joint  tort-feasors,  and  had 
been  improperly  joined  as  defendants;  that  a 
joint  assessment  of  damages  was  improper: 
and    that,    there    being '  no    evidence    of    the 
proportion    of   damage    attributable    to    each 
set    of     defendants,    only    nominal    damages 
and   an   injunction   could   be   awarded.     Mc- 
Qillivray   v.    Township   of   Lochiel,   7A   Occ. 
N.  346.  8  O.  L.  R.  446,  4  O.  W.  R.  193. 

Railway.] — An  award  under  the  Ditch<^ 
and  Watercourses  Act  directed  that  a  drain 
should  be  built  through  the  land  of  private 
owners  as  far  as  a  highway  of  the  defend- 
ants, then  by  the  defendants  along  the  high- 
way to  a  point  opposite  the  land  of  a  rail- 
way company,  and  then  by  the  railway  com- 
pany along  the  highway,  or  across  the  high- 
way and  through  their  own  land,  as  far  as 
might  be  necessary  to  give  a  proper  outlet. 
The  drain   was  built  by  contract  under  the 
Act  as  far  as  the  point  opposite  the  railway 
company's    land,    but    the    railway    company 
whose    railway    had   been    declared   to   be   a 
work   for   the  general   advantage  of  Canada, 
refused    to    recognize-  the   award   or   do  the 
work  directed.     The  defendants  then  built  a 
culvert  across  the  highway  and  brought  the 
water   to   the   railway   company's   land,  and 
the    railway    company    thereupon    bnilt   an 
embankment  to  keep  it  back,  the  result  be- 
ing   that    it    overflowed    from    the    highway 
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ditches  and  caused  damage  to  the  plaintiff: 
— Held,  that  there  was  no  jurisdiction  under 
the  Ditches  and  Watercourses  Act,  as  far  as 
the  railway  company  were  concerned ;  that 
the  award  was  therefore  no  protection  to  the 
defendants;  that  the  damage  resulted  from 
the  construction  of  the  culvert;  and  that 
the  defendants  were  liable  therefor.  Mc- 
Vrimmon  v.  Toicnship  of  Yarmouth,  21  Occ. 
N.  19.  27  A.  B.  636. 


III.   DiVEBSION    OF    WATEB. 

Cluu&se  in  Covrie  of  Stream — Accre- 
tion —  iteliction  —  Lkisement  —  Possessory 
Title.  Massey-Harris  Co.  v.  Elliott,  X  O. 
W,  R.  65. 


Dam  —  Diversion  of  waters  —  Riparian 
proprietor — Order  of  Judger— Notice!.  Mo- 
C ready  v.  Oananoque  Water  i'owvr  Co.,  1 
O.  W.  R.  43a 

Po'wers    of    Waterworks    Company — 

Approval  by  Lieutenant-Governor  in  Coun- 
cil— Condition  Precedent — Damages — Injunc- 
tion —  Acquiencencc  —  Laches,}  —  By  s.  9  of 
the  Sandon  Waterworks  and  Light  cSompany 
Act  (B.  C,  18J)0,  c.  02),  the  company  were 
authorized  to  divert  water  from  certain  creeks 
and  to  use  so  much  of  the  water  of  the  creeks 
as  the  Lieutenant-Governor  in  council  might 
allow^  with  power  to  construct  such  works 
as  might  be  necessary  for  making  the  water 
power  available,  but  the  powers  were  not  to 
be  exercised  until  the  plans  and  sites  of 
the  works  had  been  approved  by  the  Lieu- 
tenant-Governor in  council.  The  company 
got"  their  plans  and  sites  approved,  and  pro- 
ceeded with  the  construction  of  a  tank  and 
a  flume  on  the  plaintiffs'  lands  for  the  pur- 
pose of  diverting  water: — Held,  that  the 
authority  of  the  Lieutenant-Governor  in 
council  to  divert  was  a  condition  precedent 
to  the  company's  right  to  interfere  with 
the  plaintiffs*  soil,  and  that  the  plaintiffs 
were  entitled  to  damages  and  a  mandatory 
injunction.  Mere  submission  to  an  injury, 
such  as  the  erection  of  a  building  by  an- 
other on  one's  land,  for  any  time  short  of 
the  period  limited  by  statute  for  the  enforce- 
mept  of  the  right  of  action,  cannot  take 
away  such  right:  to  amount  to  laches  raising 
equities  against  the  person  on  whose  land 
the  erection  was  placed,  there  must  have 
been  some  equivocal  conduct  on  his  part  in- 
ducing the  expenditure  by  the  person  erect- 
ing it.  Judgment  of  Irving.  J.,  24  Occ.  N. 
39.  reversed.  Byron  N.  White  Co.  v.  San- 
don WateriDorks  and  Light  Co.,  10  B!.  C.  R. 
361. 

Prooea-Terbal  —  Servitude  —  Artificial 
ira  tcrcoursc — Municipal  Corporations  —  Par- 
ties.]—  A  proc^s-verbal  establishing  an  arti- 
ficial watercourse  to  bring  water  from  a 
higher  land  to  a  lower,  which  would  not 
flow  there  naturally,  is  illegal  and  will  be 
annulled.  2.  In  an  action  to  annul  such 
a  proems- verbal,  it  is  not  necessary  to  make 
a  county  council  which,  sitting  in  appeal, 
had  amended  the  said  proc^s-verbal,  a  party 
to  the  suit.  Brouillet  v.  Parish  of  St.  Sev- 
crin,  Q.  R.  22  S.  C.  159. 

Snrfaee  Water — ^Diversion  to  neighbour- 
ing land — Trespass — Specific  act — Damages — 
Injunction — Costs.  McConachie  v.  Galhraith. 
2  O.  W.  R.  1048. 


IV.   INJTTBY    TO    NEIOHBOUB'S    LA.NDS. 

Diaeharsing  Water  on  Neishbonr** 
Land — Remedy — Landlord  or  Tenant — Ser- 
vitude.]— Where  a  lessee  of  the  defendants' 
land,  being  in  possession  thereof  and  having 
a  contract  for  future  purchase  contained  in 
his  lease,  raised  for  the  purpose  of  building 
operations  for  his  own  benefit,  and  not  as 
mandatary  of  the  defendants,  the  lower  part 
of  the  leased  land,  with  tne  effect  of  di- 
verting to  the  plaintiff's  adjoining  land,  and 
thereby  causing  him  damage,  the  water  which 
would  otherwise  have  been  discharged  over 
the  defendants'  land : — Held,  that  the  plain- 
tiff'6  remedy  was  against  the  lessee,  and 
that  an  action  n^gatoire  against  the  defend- 
ants, who  claimed  no  servitude  over  the 
plaintiff's  land,  was  unnecessary.  Judgment 
of  Court  of  King's  Bench,  Quebec,  Q.  R. 
11  K.  B.  173,  reversed.  Kicffer  v.  Le  Simin- 
aire  de  Quebec,    [1903]    A.  C  83. 


V.  Navigabiutt. 

Dam — Riparian  Proprietors — Public  Right 
— Mistrial — New  Trial.] — The  owner  of  the 
alveus  of  a  navigable  river  and  of  the  land 
on  both  sides  of  it  upon  which  a  dam  stands, 
has  an  absolute  right  to  maintain  it  for  the 
purpese  of  operating  his  mill  by  the  use  of 
the  flowing  water,  and  he  has  this  right  as 
an  incident  to  the  ownership  of  the  property. 
Such  right  must  be  exercised  subject  to  the 
rights  of  other  riparian  proprietors  to  a  rea- 
sonable use  of  the  water  and  to  the  public 
right  of  passage.  The  public  right  is  not  a 
paramount  right,  but  a  right  concurrent  with 
that  of  the  riparian  owners;  and  if,  in  the 
exercise  of  their  public  right,  the  defendants, 
in  driving  their  logs  down  the  river,  injured 
the  plaintiff's  dam,  the  onus  is  upon  them 
to  shew  that  they  adopted  all  reasonable 
means  and  used  all  reasonable  care  and  skill 
in  order  to  avoid  the  injury:  per  Barker, 
J.  Per  Tuck,  C.J.,  McLeod  and  Gregory, 
JJ.,  that  where  the  clear  weight  of  evidence 
is  against  the  plaintiff's  claim,  and  imi>ort- 
ant  questions  involved  have  not  received  due 
consideration  on  the  trial,  the  case  should 
be  sent  down  for  a  new  trial.  Per  Haning- 
ton,  Landry,  and  Bbrker,  JJ.,  that  if  there 
is  evidence  to  justify  the  jury  in  finding  for 
the  plaintiff  on  the  material  point  in  dis- 
pute, the  verdict  should  not  be  disturbed, 
even  though  the  case  was  not  tried  out  with 
due  regard  to  other  important  points.  Roy 
V.   Fraser,  36   N.  B.   Reps.   113. 

Floatable  Stream— Obstruction  by  dam 
— Removal  to  allow  timber  drive  to  pass — 
Paramount  right — Statutory  apron — "Such 
dam  or  other  structure"— -Construction  of 
statutes— -Historv  of  legislation— Conven- 
ient opening — Sluiceway  —  Oounterclaim  — 
Negligence— -Costs.  James  v.  Rathbun  Co.. 
6  O.  W.  R.  1005,  11  O.  L.  R.  271. 

Floatable  Stream  —  Timber  Driving  — 
Carrying  away  of  Bridge — Negligence — Dam- 
ages.]— The  owner  of  logs  who  floats  them 
down  a  stream,  suitable  only  for  floating 
logs  at  random  and  not  in  rafts,  across  which 
a  bridge  has  been  constructed  by  a  fisherman, 
in  virtue  of  a  license  of  the  Lieutenant-Gov- 
ernor (art.  863.  CM.),  the  councils  of  the 
municipalities  not  having  concurred  in  grant- 
ing  same    (arts.  801,  802.  CM.),   is  bound 
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to  so  properly  order,  guide,  and  oversee  the 
flotation  of  such  logs  as  not  to  injure  this 
bridge,  which  offers-  every  necessary  facility 
for  the  floating  of  such  logs;  and  if,  by  the 
negligence  of  the  owner  of  such  logs,  in  not 
properly  guiding  them  and  not  having  for 
this  purpose  a  sufficient  number  of  men,  they 
carry  away  the  bridge,  the  owner  of  the  logs 
will  be  liable  for  the  value  thereof.  Vezina 
V.  DrumtnoHd  Lumber  Co.,  Q.  R.  26  S.  C, 
492. 

PoneMion — 'Title,] — By  the  law  of  the 
province  of  Quebec,  as  by  the  law  of  Eng- 
land, no  waters  can  be  deemed  navigable 
unless  they  are  actually  capable  of  being 
navigated.  An  arm  or  inlet  of  a  navigable 
river  cannot  be  assumed  to  be  either  navi- 
gable or  floatable  in  consequence  of  its  con- 
nection with  the  navigable  stream,  unless  it 
be  itself  navigable  or  floatable  as  a  matter  of 
fact.  The  land  iii  dispute  formed  part  of 
the  bed  of  a  stream  called  the  Brewery 
creek,  which  was  originally  a  narrow  inlet 
from  the  Ottawa  river,  dry  during  the  sum- 
mer time  in  certain  parts : — Held,  affirming 
the  judgment  appealed  from  (see  Q.  K.  24 
S.  C.  59),  that,  as  the  Brewery  creek  was 
neither  navigable  nor  floatable  in  its  natural 
state,  the  subsequent  overflow  of  the  waters 
of  the  Ottawa  river  into  it  could  not  have 
the  effect  of  altering  the  natural  character  of 
the  creek.  2.  That,  as  there  was  no  reser- 
vation of  the  lands  covered  with  water  in 
the  original  grant  by  the  Crown  in  1806,  the 
bed  of  the  creek  passed  to  the  grantee  as  part 
of  the  property  therein  described,  whether 
the  waters  of  the  creek  were  floatable  or  not. 
3.  That  the  untinterrupted  possession  of  the 
bed  of  the  creek  by  the  grantee  and  his  re- 
presentatives from  the  time  of  the  grant  with 
the  assent  of  the  Crown,  was  evidence  of  the 
intention  of  the  Crown  to  make  an  unquali- 
fied conveyance  of  all  the  lands  and  lands 
covered  with  water  described  in  the  grant. 
Oity  of  Hull  v.  Scott,  24  Occ.  N.  264;  At- 
torney-Oeneral  for  Quebec  and  City  of  Hull 
V.  Scott,  34  S.  C.  B.  603. 

RiTer — Floaiability — Minister  of  Crown 
— A  dmission — Third  Party — Mise-en-cause,  ] 
— ^The  principles  of  the  old  French  law  gov- 
ern the  question  of  the  navigability  or  flo^it- 
ability  of  rivers  in  the  province  of  Quebec. 
2.  Navigable  and  floatable  rivers  form  part 
of  the  public  domain  of  the  province,  and 
cannot  be  alienated  except  by  an  express 
grant  from  the  Crown.  3.  It  is  otherwise 
with  rivers  which  are  unnavigable  or  un- 
floatable;  they  belong  to  the  riparian  owners 
unless  there  is  an  express  reservation  to  the 
contrary.  4.  A  river  may  be  declared  navi- 
gable and  floatable  as  to  part  only.  5.  The 
admission  of  a  minister  of  the  Crow^n  in  an 
answer  to  a  question  or  an  address  in  the 
legislature  cannot  bind  the  Crown,  and  proof 
may  be  ?iven  that  such  an  admission  has 
been  made  by  mistake.  6.  A  party  has  a 
right  to  bring  before  the  Court  a  third  party 
interested,  in  order  to  have  it  declared  that 
the  latter  is  subject  with  the  former  to  the 
judgment  upon  an  intervention.  Procitreur- 
General  v.  Eraser,  Q.  B.  25  S.  C.  104, 

Stream — Question  .of  Fact — Crown  Grant 
—  Reservation  —  Prescription  —  Acquies- 
cence,]— ^It  does  not  follow  that,  because 
a  river  is  navigable  and  ^floatable,  all  its 
branches  or  channels  must  be  considered  so. 
The  navigability  of  a  stream  cannot  be  es- 


tablished by  any  rule  of  law ;  it  is  a  question 
of  fact.  2.  The  grant  of  land  from  the 
Crown  includes  the  bed  of  a  non-navigable 
creek  running  through  it,  and  no  specific 
grant  of  the  bed  of  the  creek  is  necessary. 
Moreover,  in  this  ^se,  the  reservation  of 
gold  and  silver  mines  in  favour  of  the 
Crown,  contained  in  the  grant,  indicated  that 
everything  outside  of  this  reservation  was 
granted.  3.  Although  there  is  no  prescriiH 
tion  against  the  Crown^  yet  the  conduct  ot 
the  constituted  authorities  ia  allowing  a 
creek  to  be  used  by  the  patentees,  and 
their  successors  and  assigns,  openly,  publicly, 
peaceably,  and  uninterruptedly  for  96  years, 
is  evidence  of  acquiescence  in  their  preten- 
sions. Judgment  in  Q.  B.  24  S.  C.  59 
affirmed.  City  of  Hull  V.  Scott,  Q.  B.  13 
K.  B.  164.  Affirmed  24  Occ.  N.  264,  and 
S.  C  sub  nom.  Attorney-General  for  Quebec 
and  City  of  Hull  v.  Scott,  34  S.  C.  B.  603. 


VI.  BiPABiAN  Bights. 


♦»» 


Aodretions — Right  to,  as  "Alluvion 
Formation.]— On  the  27th  March,  1894,  a 
considerable  mass  of  earth,  which  had 
crumbled  away  at  St.  Alban,  was  carried  by 
the  river  Ste.  Anne  to  its  mouth.  The 
mass  of  earth  grounded  in  a  shallow  at  the 
mouth  of  this  river,  which  was  navigable* 
and  dried  up  a  part  of  its  bed,/  which  re- 
mained dr^  for  a  distance  of  2,280  feet  in  a 
straight  line,  dividing  the  old  bank  of  the 
river  (the  property  of  the  plaintiff)  from 
the  new  bank  thereof: — ^Held,  that  this  ac- 
cretion did  not  constitute  an  "alluvion;"  that 
the  addition  of  land  to  the  bank  of  a  navi- 
gable river  belongs  to  the  adjoining  owner 
only  where  it  is  formed  by  imperceptible 
degrees;  and  the  only  exception  to  this  role 
is  in  the  case  where  a  considerable  and 
noticeable  part  of  a  field  on  a  river  bank  is 
carried  suddenly  towards  a  lower  field  or  on 
the  opposite  bank;  but,  even  in  this  case, 
the  new  land  will  belong  to  the  riparian 
owner  at  that  point  only  if  the  former  owner 
does  not  reclaim  it  within  the  time  tiie 
law  allows.  Oermain  v.  Price,  Q.  B.  27  S. 
C.  101,  188. 

DnmpiiLg  Rooks  Into  BiTor — ^Impeding 
flow  of  water — ^Bights  of  lower  riparian  pro- 
prietors—Sensible injury — ^Injunction.  West 
Kootena^f  Power  and  TAght  Co.  v.  City  of 
NeUon   (B.C.),  2  W.  L.  B-  66. 

Floatable  BiTer — Timber  Driving — Ob- 
struction —  Mandatory  Injunction — Costs — 
Injunction  for  Apprehended  Injuria — Dsti- 
ages,] — The  defendant,  the  owner  oif  a  saw- 
mill on  a  floatable  river,  erected  booms  in  con- 
nection therewith,  which,  with  logs  of  the 
defendant,  impeded  the  passage  of  logs  of  the 
plaintiff.  The  obstructions  were  removed 
I  before  the  hearing,  but  after  notice  of  mo- 
tion had  been  given  for  an  interim  manda- 
tory injunction,  which  was  granted: — ^Held. 
that  the  bill  should  be  dismissed,  but  widioat 
costs,  and  with  costs  to  the  plaintiff  of  the 
taking  out  and  service  of  the  injunction 
order.  An  injunction  to  perpetually  restrain 
the  defendant  from  closing  or  obetmcting 
the  river  refused.  The  owner  of  land  on  a 
floatable  river  is  entitled  to  erect  booms  and 
piers  necessary  for  reasonable  use  of  the 
river  in  operating  a  saw  mill.  The  Onrt 
refused  to  assess  the  plaintiff's  damages,  as 
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be  had  a  remedy  at  Iaw>  and  at  the  time  the 
bill  was  filed  the  grounds  for  an  injunction 
had  ceased.  \\'at9on  v.  Fatteraon^  23  Ode. 
X.  2t38,  2  N.  B.  Eq.  Reps.  488. 

FloodliLK  Laa&ds — Driving  Saw  Logs — 
Action,] — ^Action  by  the  owner  of  lands  on 
both  sides  of  a  stream  used  by  the  defend* 
ants  for  the  purpose  of  driving  saw  logs, 
for  damages  for  penning  back  the  water  on 
his  land  by  means  of  a  dam,  including  the 
road  allowance  reserved  along  the  banks  of 
the  stream  in  question,  and  for  an  injunction 
to  remove  the-  obstruction.  The  defence 
raised  was  that  the  defendants  were  not  liable 
by  reason  of  the  reservation  in  the  grant  from 
the  Grown  of  the  road  allowance  and  by  rea- 
son of  the  provisions  of  s.  1  of  c.  142,  R.  S.  O. 
1897,  an  Act  for  protecting  the  public  inter- 
est in  rivers,  streams,  and  creeks: — Held, 
that  the  plaintiff  was  in  such  possession  of 
the  road  allowance  along  the  banks  of  the 
stream  as  entitled  him  to  recover  damages 
for  flooding  the  same;  that  the  defendants 
were  liable  for  all  damages  caused  by  the 
dam  complained  of;  and  that  c.  142,  R.  S. 
O.  1897,  does  not  prevent  a  plaintiff  recover- 
ing for  unnecessaiy  damage  or  for  damages 
accruing  after  spring  and  fall  freshets;  and 
awarded  damages  accordingly  and  an  order 
for  removal  of  the  dam,  the  defendants  ad- 
mitting they  had  done  with  it: — Held,  also, 
that  there  is  nothing  in  c  85,  R.  S.  O. 
1887,  compelling  a  defendant  to  proceed  un- 
der it  if  he  chooses  his  ordinary  remedy 
of  action.    Blair  v.  Chew,  21  Occ.  N.  404. 

Railway — ^Diversion  of  water — Sale  — 
Injury  to  owner  below — ^Injunction — Declar- 
ation of  right — Damages.  Maughn  v.  Grand 
Trunk  R.  W.  Co.,  4  O.  W.  R.  287. 

Rlglit  to  Flow — Artificial  waterway  — 
Prescription  —  Interruption  —  Defence  — 
Amendment.  Harrington  v.  Spring  Creek 
Cheese  Mfg.  Co,,  2  O.  W.  R,  143. 

Riglit  to  Supply  of  Water — Contract 
by  owner  of  waterworks  with  rii>arian  pro- 
prietor— ^Evidence  —  Injunction.  Harrison 
and  Sons  Co.  v.  To  ten  of  Owen  Sound,  3 
O.  W,  R.  745. 

RlTom  and  Stroanui — Floating  Logs — 
Damage  to  Riparian  Owners — Procedure,] — 
The  Nova  Scotia  statute  R.  S,  N.  S.  1900 
c.  95,  s.  17,  gives  to  persons  engaged  in  the 
transmission  of  saw  logs  and  timber  down 
rivers  and  streams  the  reasonable  use  of 
and  access  to  the  same  for  their  business, 
and  relieves  them  from  liability  for  any  but 
actual  damage  thereby,  unless  caused  by  their 
own  wilful  act: — Held,  affirming  the  judg- 
ment appealed  from,  36  N.  S.  Reps.  40,  that 
such  persons  are  liable  for  all  actual  damage 
caused  in  transmitting  logs,  even  without 
negligence,  and  the  owner  of  the  logs  is  not 
relieved  from  liability  though  they  were 
transmitted  by  other  persons  under  contract 
with  him.  Chi  motion  for  a  new  trial  one  of 
the  grounds  was  misdirection  in  the  charge 
to  the  jury.  The  trial  Judge  reported  to  the 
full  Cburt  that  he  did  not  make  the  direc- 
tion on  which  this  objection  to  his  charge 
was  based,  and  gave  a  correct  report  of 
what  he  said :  —  Ileld,  that  this  was  not  an 
objectionable  course  for  the  Judge  to  pur- 
sue, and  in  any  case  it  was  a  matter  for 
the  Court  appealed  from,  whose  ruling  was 
i>— 53 


not  subject  to  review.  Judgment  in  36  K. 
S.  Reps.  40  affirmed.  Diokie  v.  Campbell, 
24  Occ.  N.  50,  34  S.  O.  R.  265. 

Trespass    to    Land — Conveying    Timber 

',  and  Lumber  on  Stream.] — ^The  plaintid'  was 
the  owner  of  land  bounded  on  one  side  by  a 
stream,  above  tidewater  and  not  navigable. 
The  defendant  was  A  lumberman,  and,  in 
order  to  assist  his  operations  in  driving  logs 
down  stream,  erected  a  permanent  dam,  one 
end  of  which  rested  on  the  plaintiff's  land. 
To  an   action   by   the  plaintiff   for  damages 

f  the  defendant  pleaded  inter  alia  that  the 
entry  complained  of  was  a  reasonable  use 
of  the  land  and  was  a  use  authorized  by  R. 
S.  N.  S.  1900,  c.  95,  "of  the  conveying  of 
timber  and  lumber  on  rivers  and  the  removal 
of  obstructions  therefrom,"  and  amending 
Acts: — Held,  that  the  erection  of  the  dam 
was  clearly  a  trespass  and  could  not  be  jus- 
tified under  c.  95,  or  under  the  Acts  of  1902 
c.  33,  no  commissioner  having  been  appointed 
for  the  stream  in  question  or  for  the  river 
Into  which  it  ran ;  that  s.  15  of  c.  95,  which 

^  gives  the  right  to  construct  dams  necessary 
to  facilitate  the  floating  of  logs  down  streams 
during  freshets^  is  subject  to  the  provisions 
of  s.  6,  which  requires  the  assent  of  the 
owner  of  land  entered  upon  to  be  obtained, 
and  can  only  be  construed  to  apply  to  tem- 
porary erections,  and  not  to  permanent  erec- 
tions, such  as  the  one  in  question;  that  s. 
17  of  c.  95,  as  amended,  only  gives  the  right 
to  enter  for  the  purpose  of  driving  or  remov- 
ing logs  and  not  for  the  puriK)se  of  making 
erections;  and  that,  as  the  plaintiff  had 
failed  to  prove  any  substantial  damage,  there 
should  be  judgment  in  his  favour  for  $5 
damages  and  costs.  Deal  v.  Cook,  23  Occ. 
N.  70. 

UnaaTli^able  Pond — Fishing  Rights.] — 
The  plaintiffs,  with  three  others,  are  the 
owners,  under  grants  from  the  Crown  prior 
to  Confederation,  of  certain  lots  of  land 
which  extend  to,  or  are  partly  covered  by, 
an  enclosed  sheet  of  water  known  as  **Brome 
Pond."  There  was  no  reservation  by  the 
Crown  of  the  bed  of  the  pond  or  of  the 
fishing  rights  connected  with  the  water.  The 
plaintiffs  sought  to  recover  damages  from  a 
person  who  had  fished  in  the  pond: — ^Held. 
that  the  riparian  owners  of  a  non-navigablo 
water  or  pond,  the  bed  of  which  was  granted 
by  the  Qrown  to  them  or  their  auteurs  be- 
fore Confederation,  have  the  exclusive  right 
of  fishing  therein.  2.  Where  land  granted 
by  the  Crown  before  Confederation  to  a  num- 
ber of  proprietors  extends  Into  and  includes 
the  bed  of  a  pond,  the^  fishing  rights  of  the 
whole  pond  do  not  belong  to  all  in  common, 
but  the  rights  of  each  are  limited  to  the 
water  covering  the  portion  of  the  bed  to 
which  each  is  entitled  by  his  deed.  Tct- 
reault  v.  Lewis,  Q.  R.  19  S.  C.  257. 

Veer  of  Water  of  Stream — Interim  in- 
junction— ^Modification  —  Terms.  Edd^  v. 
Booth,  6  O.  W.  R.  1001. 


VII.  Water  Records. 

Applications    for — Mining   Companies — 
Oold     Commissioner — Land     Commissioner — 

—  Water  Notice  —   Posting  —  Evidence.] 

—  Where    an    application    for    a    record    of 
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water  for  mining  purposes  is  pending  be- 
fore a  Gold  Commissioner,  an  applica- 
tion for  a  record  of  the  same  water  for 
domestic,  mechanical,  and  industrial  pui-poses 
should  not  be  adjudicated  upon  by  an  As- 
sistant Commissioner  of  Lands  and  Works 
without  express  notice  to  the  applicants  be- 
fore the  Gold  Commissioner.  A  water  notice 
posted  on  a  board  usually  used  for  luch 
notices,  in  a  hall  leading  to  the  rooms  occu- 
pied by  the  Commissioner  and  his  staff,  is 
posted  in  the  office  of  the  Qonimissioner 
within  the  meaning  of  s.  9  of  the  Water 
Clauses  Consolidation  Act.  Where  an  ap- 
plication is  not  contested,  the  Commissioner 
need  not  take  evidence,  but  where  it  is  con- 
tested he  should  have  the  evidence  taken  in 
shorthand.  In  re  Water  Glauses  Consoli- 
dation Act^  War  Eagle  Mining  Co.  v.  British 
Columbia  Southern  R.  W.  Co.,  22  Occ.  N. 
247,  8  B.  C.  R.  374. 

Joint  AppUoatlon  for — Purpose  for 
ichich  Wa^er  Required  —  Duty  of  Gold 
Commissioner.]  —  Mine  owners,  in  a  no- 
tice for  application  to  the  Gold  Commis- 
sioner for  water  records,  stated,  as  one  of 
the  purposes  for  which  the  water  was  re- 
quired, a  purpose  not  authorized  by  s.  10  of 
the  Water  Clauses  Consolidation^  Act,  i.e.t 
"domestic  and  fire  purposes."  At  the  hear- 
ing before  the  Gold  Commissioner  the  appli- 
cants requested  him  to  deal  with  the  appli- 
cation as  one  for  mining  puri)o8es  only,  but 
he  refused  the  request  and  dismissed  the 
application : — -Held,  on  appeal,  that  the  Gold 
Commissioner  was  not  justified  merely  on 
this  ground  in  refusing  to  exercise  his 
powers;  and  the  matter  should  be  referred 
back  for  rehearing.  Held,  also,  that  water 
records,  under  part  II.  of  the  Water  Glauses 
Consolidation  Act,  mav  be  held  jointly. 
Quoere,  whether  a  supply  of  water  for  fire 
purposes  would  be  necessary  as  being  directly 
connected  with  the  working  of  a  mine  or  in- 
cidental thereto.  Centre  Star  Mining  Co.  v. 
British  Columbia  Southern  R.  W.  Co.,  21 
Occ.  N.  491,  8  B.  a  lU  214. 


PendiiLK  AppUoatioiu — Duty  of  Offt- 
cer.] — Where  two  different  officials  are  called 
upon  to  exercise  their  functions  in  regard  to 
applications  for  water  rights  in  respect  of 
the  same  water,  the  official  who  is  determin- 
iqg  the  later  application  should  stay  his 
liand  until  the  final  result  of  the  prior  ap- 
plication before  another  official  is  known. 
In  re  Water  Clauses  Consolidation  Act,  War 
Eagle  Mining  Co.  v.  British  Columbia  South- 
ern R,  W.  Co.,  8  B.  C.  R.  381. 

Validity  of — Ditch — Continuation  into 
United  States.] — ^The  fact  that. a  ditch  con- 
structed in  intended  compliance  with  the 
provisions  of  s.  41  of  the  Land  Act  (C.  SS. 
R  C.  188S),  runs  partly  through  United 
States  territory,  does  not  of  itself  prevent 
the  ditch  from  being  a  good  ditch  within 
the  meaning  of  the  Act.  Held,  also,  apply- 
ing? Martley  v.  Carson,  20  S.  C.  R.  634, 
that  the  plaintiflTs  water  record  was  valid. 
rovcrt  V.  Pettijohn,  22  Occ.  N.  308,  9  B.  C. 
R.   lis. 


Right  to  flow  of  —  Injunction — Infant  — 
Guardian-— Authority.  Burrell  V.  LoU,  3  O- 
W.  R.  115. 

Foreshore  of  Harbour — Grant  from 
Provincial  Government,] — ^In  an  action  for 
damages  for  trespass  the  evidence  shewed 
that  the  locus  was  a  water  lot  in  Sydney 
harbour,  and  that  the  plaintiff's  title  thereto 
was  derived  under  a  grant  from  the  Crown 
as  represented  by  the  government  of  the 
province  of  Nova  Scotia: — Held,  following 
Holman  v.  Green  6  S.  C.  R.  707,  that  the 
grant  under  whicn  the  plaintiff  claimed  was 
inoperative  and  void,  and  that  the  plain- 
tiff  could  not  recover.  KenneUy  y.  Domin- 
ion Coal  Co.,  24  Occ.  N.  93,  36  N.  S.  Repe. 
495. 

OoTernment  Diteh — Contractors — Over- 
flowing land  —  Justification  —  Negligence. 
Sisty  V.  Larkin,  2  O.  W.  R.  639. 

Grant  of  Water  Power — Dam — Owner- 
ship by  Two  Persons  in  Common — Agreement 
— Construction — Rights  in  Regard  to  Water 
— Surplus    Water — Injunction — Damages.} — 
The    plaintiff    and    defendant    owned    grist 
mills   on    the    Grand   river,    cuid   were    each 
seised  in  fee  of  an  undivided  half  of  dam  No. 
5,  and  both  had  the  right,  by  agreement  be- 
tween  them,  to  draw   water  therefrom   "for 
their   own   purposes."      The   agreement   pro- 
vided for  the  maintenance  and  repair  of  the 
dam  at  the  joint  and  equal  expense  of  the 
parties,  and  that  both  should  be  equally  In- 
terested   in    rents    derived    from    supplying 
water  to  others.     For  many  years   the  par- 
ties aud  their  predecessors  had  used  the  water 
as   they   required  it.     The  owner  of  a  saw 
mill    above    the    defendant's    grist-mill    had, 
under  a   lease  from  the  conlmon  grantor  of 
plaintiff    and    defendant,    the    right    to    use 
"surplus  waters"  stored  by  the  dam  and  not 
required  by  the  grist-mills.     The   right  was 
continued    by    the    separate    owners    of   the 
grist-mills,  and  the  plaintiff  and  the  defend- 
ant, under  the  agreement  referred  to,  shared 
equally    in    the    rentals    derived    from    this 
source.      Then    the    defendant    acquired   the 
saw-mill  and  the  trouble  began*    Anglin,  J., 
was  of  opinion  that  each  party  had  an  abso- 
lute right  to  use,  in  a  reasonable  manner, 
for    their    own    purposes,    so    much    of   the 
dammed  water  which  might  properly  be  used 
for    generating   power    as    he    required,   not 
exceeding  one-half  of  the  whole,  and  so  mach 
of  the  remaining  water  which  might  be  pro- 
perty so  used,   as  would  not  interfere  with 
or  impair  the  user  in  a  reasonable  manner 
by   the  other  party  of  the  water  to  which 
he   was   entitled,    and   which    he   from   time 
to  time  required.     "Their  own  purposes"  be 
construed    as    meaning   any    lawful    uses  to 
which    the    water   might   reasonably   be  put 
in  a   business  owned  and  conducted  by  the 
party,  as  distinguished  from  a  grant  or  lease 
to  a  third  parly  of  the   right  to  use  such 
water.      Any   water    not   required   by   either 
party  for  "their  own  purjwses,"  thus  defined, 
was  "surplus  water.''     Caledonia  Milling  Co- 
V.  Shirra  MUling  Co.,  25  C.  L.  T.  154.  5  0. 
W.  R.  170,  9  O.  L.  R.  213. 


YIIT.  Other  Cases. 

Easement — Riffht     of     way  —  Repairs — 
Dominant   and    sorvicnt    tonomonts — Water — 


ImproTements  on  Streams  —  Lo9* 
Floated  over  Stream — '^Reasonable  Tolls'*" 
Action  for—R.  8.  O.  c.  W— Restriction  to 
Future  Tolls — Previous  Binding  Decision.]-- 
The  right  to  demand  reasonable  tolls  opon 
logs  floating  over  Improvements  on  a  stresn 
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proceeds  entirely  upon  88.  11  and  13  of  R. 
S.  O.  1897,  c.  142,  and  such  tolls  are  only 
chargeable  upon  logs  going  down  after  an 
order  under  the  later  section  has  been  made 
and  not  those  going  down  before  such  order 
was  made.  Beck  Manufacturing  Co.  v.  On- 
tario Lumber  Co,,  6  O.  W.  R.  54,  1  O.  L. 
R.    193. 

Injnnotion  —  NuUanee — Construction  of 
Roa&^Flooding  Neighbouring  Land^-Accu- 
mutation  and  Discharge  of  Water — Damages 
— Injunction — Scope  of— Culverts — Municir 
pal  Corporation,} — A  farmer  consented  to 
w^ater,  which  came  through  a  culvert,  being 
carried  oS.  by  means  of  a  drain  which  he 
dug  himself,  across  one  corner  of  his  farm. 
There  was  no  agreement  in  writing,  nor  was 
there  any  expenditure  of  public  money  on 
the  drain,  and  there  was  no  consideration 
given  for  the  use  of  the  drain: — Held,  there 
was  only  a  license  to  use  the  drain  and  such 
license  was  revocable,  and  that  the  plaintiff 
was  also  entitled  to  an  injunction.  Damages 
of  $100^were  also  allowed.  The  cause  was  a 
recurring  one  which  would  ripen  into  an  ease- 
ment by  prescription  if  permitted  to  continue 
Ion;;  enough  to  become  such.  Taylor  v.  Town- 
ship of  Collingwood,  6  O.  W.  R.  261,  10  O. 
L.  R.  182. 

I«essees  of  'WBtercourae— Right  to  Flow 
of  Water— Title— ^'Proprietors*  Committee:'] 
— The  plaintiffs  claimed  to  be  lessees  in  pos- 
session of  a  watercourse  running  through  a 
pond  in  the  vicinity  of  the  town  of  L.,  and, 
as  such,  entitled  to  the  flow  of  brook  and  the 
use  of  a  dam  at  the  pond  to  regulate  the 
flow  of  water  in  connection  with  the  working 
of  a  grist-mill  situated  upon  a  lot  of  lana 
owned  by  the  plaintiffs  further  down  the 
stream.  The  plaintiffs'  claim  was  based 
upon  a  resolution  passed  at  a  meeting  of  the 
*'proprietors*  committee"  of  the  township  of 
*L.  in  1895.  There  was  no  evidence  to  shew 
who  the  persons  were  who  called  themselves 
the  **proprietor8*  committee"  at  that  time, 
nor  how,  or  when,  or  by  what  authority  the 
"proprietors*  committee*'  was  appointed. 
The  township  grant,  which  bore  date  the  26th 
November.  1764,  under  which  both  parties 
claimed,  shewed  that  the  township  contained 
200  rights  or  shares  of  500  acres  each,  of 
which  only  157  appeared  to  have  be^  granted 
at  the  time.  It  appeared  from  the  grant 
that .  before  it  was  issued,  a  division  was 
made  but  none  was  proved,  and  it  was  im- 
possible to  say  whether  the  land  covered  by 
the  brook  passed  under  the  grant,  or  was 
included  in  the  ungranted  shares  or  rights. 
Evidence  was  given,  however,  to  shew  that, 
fi*om  the  first,  the  grantees  had  assumed  to 
control  the  management  of  the  brook,  and 
that  from  time  to  time  they  had  passed  re- 
solutions for  that  purpose;  out  no  authority 
was  shewn  for  these  proceedings,  and  it  did 
not  appear  that  the  grantees  nad  any: — 
Held,  assuming  that  the  original  grantees 
had  authority  to  so  deal  with  the  brook  and 
pond.  that,  m  the  absence  of  evidence  thaf  i 
their  rights  were  transferred  to  the  persons  ' 
'  who.  in  1895,  assumed  to  exercise  such  auth- 
ority, no  right  or  title  to  the  brook,  pond,  or 
dam  passed  to  the  plaintiffs,  as  lessees  or 
otherwise,  and  thev  must  fail  in  their  action. 
Moorr  V.  Ritchie,  33  N.  S.  Reps.  216. 

IfOgs  Floated  over  Stream  —  Tolls  — 
Summary  order  fixing — ^Evidence — ^Oonsent — 
Improvements — R.   S.   O.   c.   142.     Re   Beck 


Manufacturing  Co,  and  Ontario  Lumber  Co,, 
3  O.  W.  R.  333.  • 

Mniiloipal  Corporation  —  Sewerage 
works — Construction  of  dam  and  ditch — 
Overflow  of  private  lands — ^Liability — ^Ac- 
quiescence— Leave  and  license  —^  Evidence.* 
Passmore  v.  City  of  Hamilton,  6  O.  W-  R. 
847. 

Water  Rights — Decision  of  Gold  Com- 
missioner— Appeal  from — Ei>idence  on — Peti- 
tion— Trial.] — ^A  County  Court  Jt^dge  refused 
to  hear  new  evidence  on  an  app^  before 
him  under  s.  36  of  the  Water  Clauses  Con- 
solidation Act,  which  provides  that  the  ap- 
peal should  be  in  the  form  of  a  petition 
setting  forth  the  facts  and  law  relied  on, 
which  petition,  along  with  an  affidavit  verify- 
ing it,  should  be  filed  and  served,  and  to 
which  the  respondents  should  file  and  serve 
their  answer: — Held,  that  the  fact  that  there 
was  to  be  a  petition  and  fin  answer  contem- 
plated the  raising  of  issues,  and  that  the  ap- 
peal should  be  a  trial  de  novo.  Ross  v. 
Thompson,   23  Occ.   N.  342. 

Water  Rigihts — Water  Clauses  Consoli- 
dation Act,  B,  C — Jurisdiction*  of  Oold  Com- 
missioner— Statutes-] — Under  s.  11  of  the 
Rossland  Water  and  Light  Company  Incor- 
poration Act,  1896,  the  rights  of  the  city  of 
Rossland,  which  purchased  the  waterworks 
system  of  the  company,  to  the  waters  of 
Stoney  Greek,  are  paramount  but  not  exclu- 
sivCj  and  the  Gold  Commissioner  has  juris- 
diction to  adjudicate  on  an  application  under 
s.  18  of  the  Water  Clauses  Consolidation  Act 
for  an  interim  record  of  the  surplus  water 
not  used  by  the  city.  Centre  Star  Mining 
Co.  V.  City  of  Rossland,  9  B.  a  R-  403. 

See  Injunction — Justice  op  the  Peace 
— Municipal  Corporations — Negligence  — 
Timber — Wat. 


WATEEWOKKS 

See  Assessment  and  Taxes  —  Municipal 

Corporations. 


WAY. 

I.  Boundary  Lines,  1670. 
II.  Dedication,  1672. 

III.  Injury  from  Non-repair  of  IIionwAY, 

1678. 

IV.  Obstruction  and  Closing,  1691. 
V.  Private  Way,  1693. 

VI.  Other  Cases,  1696. 

I.  Boundary  Lines.* 

Connty  Road  —  Boundary  Between 
Local  Municipalities,] — Where  one  side  of  a 
rond  runs  along  the  boundary  line  between 
two  local  municipalities,  althou]|h  such  road 
is  wholly  situate  in  one  of  them,  it  is  a 
county  road,  under  the  provisions  of  art- 
755,  paragraph  2,  of  the  Municipal  Code. 
Wafsh  V.  Corporation  of  St.  Anicet,  Q.  R.  25 
S.  C.  339. 
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Deviations  —  Substitute  for  Boundary 
Line  between  Counties  —  Declaration  — 
Mai^damus.\ — The  question  was  whether  a 
"deviation"  road  came  within  s.  617  (1) 
of  the  Municipal  Act,  19U3,  (3  Ed.  VII.  c. 
19),  so  as  to  be  regarded  as  a  boundary 
line  between  counties.  The  deviation  in  ques- 
tion was  rendered  necessary  owing  to  a  sharp 
bend  in  the  river  Madawaska,  where  the 
boundaries  between  the  township  of  Fitzroy 
in  the  county  of  Carleton,  the  township  of 
McNabb  in  the  county  of  Renfrew,  and  the 
township  of  Pakenham  in  the  county  of 
Lanark,  meet : — Held,  by  Court  of  Appeal, 
Justice  Osier  dissenting,  that  the  devia- 
tion road  was  to  be  regarded  as  a  boundary 
between  Pakenham  and  McNabb,  and  between 
Fitzroy  and  McNabb,  but  not  between  Fitz- 
roy and  Pakenham.  The  history  and  the 
meaning  of  the  boundary  line  road  legislation 
discussed.  Township  of  Fitzroy  v.  County  of 
Carleton,  25  C.  L.  T.  292,  5  O.  W.  R.  615. 
9  O.  L.  R.  G86.  ' 

Public  Hishway  between  Townships 

—  i^urvey  —  Uoad  Allowance  —  Evidence  — 
Departure  from  Instructions  and  Plan,'\  — 
The  township  of  Lochiel  forms  part  of  the 
original  township  of  Lancaster  laid  out  and 
partly  surveyed  about  the  year  1784  or  1785, 
as  comx>o8ed  of  17  concessions.  Subsequently 
an  18th  concession  was  added,  and,  in  1818, 
concessions  10  to  18  of  Lancaster  were  de- 
tached as  the  township  of  Lochiel.  During 
the  year  1798,  the  township  of  Hawkesbury 
(now  divided  into  East  and  West  Hawkes- 
bury) was  laid  out  and  partly  surveyed  by 
a  deputy  provincial  surveyor  named  Fortune, 
who  returned  his  plan  and  field  notes  without 
the  double  lines  generally  in  use  to  shew* 
road  allowances  between  Hawkesbury  and  the 
lands  now  lying  upon  the  northerly  and 
easterly  limits  of  Lochiel.  In  completing  the 
survey  of  portions  of  Ijancaster  and  Hawkes- 
bury, in  1816,  •  a  deputy  provincial  surveyor 
named  McDonald  planted  i>ost8  on  the  ground, 
but  also  returned  plans  and  field  notes  with- 
out indicating  road  allowances  at  the  points 
in  question.  The  departmental  instructions, 
under  which  these  surveys  were  made,  direct- 
ed that  the  mode  of  survey,  etc.,  should  be 
according  to  a  model  plan  shewing  rectangu- 
lar townships  surrounded  by  double  lines. 
None  of  these  reservations  were  shewn  on 
the  plan  of  Hawkesbury,  and,  in  the  Lancas- 
ter boundary,  the  rectangular  form  was  brok- 
en : — Held,  that  there  could  be  no  inference 
from  the  instructions  and  model,  in  view  of 
the  other  circumstances,  that  road  allowances 
were  intended  to  be  reserved  on  the  eastern 
and  northern  boundaries  of  Lancaster  where 
the  rectangle  was  broken :. — Held,  also,  that, 
even  if  the  work  subsequently  performed  on 
the  ground  by  McDonald  or  other  Crown 
officors  might  afford  some  evidence  of  an  in- 
tention on  the  part  of  the  Crown  to  dedicate 
as  a  highway  certain  portions  which  may 
have  been  reserved  for  the  purpose,  yet,  hav- 
ing regard  to  the  decisions  in  Tanner  v. 
Bisscll,  21  U.  C.  R.  5r>3,  and  Boley  v.  Mc- 
Ijean,  41  U.  C.  R.  271,  officers  employed 
for  the  survey  of  an  old  line  could  not  con- 
clusively establish  a  road  allowance  aloup: 
the  boundary,  if  none  had  been  reserved  by 
the  original  survey.  Judgment  in  1  O.  W. 
R.  04,  1  O.  AV.  R.  664,  affirmed.  Township 
of  Ix)chiel  V.  Township  of  East  Hawkesbury, 
24  Occ.  N.  201;  Towni^Up  of  East  Hawkes- 
bury V.  Township  of  Lochiel.  34  S.  C.  R. 
513. 


t  Repair  —  Municipality  —  iStrip  betwet-n 
I  Ditch  and  Fence.} — A  municipal  road  ccm- 
sists  of  all  the  land  comprised  between  the 
fences  which  bound  it,  provided  that  the 
width  is  not  more  than  that  prescribed  by 
statute;  and  therefore  the  owner  of  land 
bordering  on  a  road,  when  he  is  not  obliged 
to  keep  the  road  in  repair,  cannot  be  cadled 
upon  in  respect  of  work  doiTe  in  the  strip  of 
itfnd  between  the  ditch  and  the  fence,  which 
is  part  of  the  road.  Corporation  of  ISt.  Con- 
stant   v.    Miron,    Q.    R.    25   S.    C.   31ti. 

Substitute  for  Bomndary  Idne  be- 
tw^een  Counties  —  Deviations  —  Declara- 
tion —  Mandamus.  Township  of  Fitzroy 
v.  County  of  Carleton,  3  O.  W.  R.  2«(>. 


II.  Dedication. 

Acceptance  —  Acquiescence  —  Tax  deed 
— Description  —  Estoppel.  Piper  v.  Town- 
ship of  Paipoonge,  6  O.  W.  R.  287, 

Acquisition  by  Municipality  —   User 

—  Opening  —  Fences.'] — Besides  the  modes 
prescribed  by  the  Municipal  Code,  municipali- 
ties may  acquire  lands  for  public  roads;  (1) 
by  dedication  or  abandonment  by  the  owner 
of  the  land  with  the  object  of  opening  and 
establishing  a  public  road;  (2)  by  user  and 
public  and  continuous  i)ossession  of  such 
land  as  a  road  by  the  public  during 
thirty  years;  (3)  by  the  opening  and  user 
as  such  by  the  public  of  the  whole  road, 
without  contestation  of  the  right,  for  the 
space  of  ten  years  or  more,  according  to  the 
provisions  of  18  V.  c.  100.  s.  40,  s.-s.  9  <Q.) 
2.  Fences  erected  by  the  ancient  proprietors 
fencing  off  a  public  road  are  recognized  ac- 
cording to  Quebec  usages  and  presumed  to 
have  been  established  by  such  proprietors 
with  the  object  of  separating  their  properties 
from  the  road,  and  that  in  the  interests  of 
good  administration  and  also  with  a  view 
of  protecting  the  crops  and  the  property  it- 
self generally,  and  such  fences  will  serve  and 
aid  considerably  in  determining  the  question 
of  dedication.  Jones  v.  Village  of  Ashcttos, 
Q.  R.  19  S.  C.  168. 

ETidence  —  By-law  —  Dedication  — 
Statute  labour  —  Municipal  corporation. 
Andrews  v.  Township  of  Pakenham^  4  O. 
W.  R.  6. 

Highway  —  Plan  —  Prescription  — User 

—  Railway  —  Estoppel.  City  of  Toronto 
V.  Grand  Trunk  R.  \V.  Co.,  2  O.  W.  R.  3.  4 
O.  W.  R.  491. 

HighvTBy  "Laid  out  by  Private  Person 

— Assumption  for  Public  User  —  Expendi- 
ture ofi  iiiidcwalk.] — A  highway  in  the  town- 
ship of  York  laid  out  by  a  private  person 
had  been  used  as  such  for  many  years,  and 
a  sidewalk  had  been  built  upon  it  by  the 
defendants  under  the  supervision  of  their 
pathmaster.  and  the  council  had  by  by-law 
appropriated  money  to  pay  for  the  construc- 
tion of  it,  and  payment  had  been  duly  made  to 
the  persons  who  built  it : — ^Held,  that  this 
was  sufficient  to  establish  that  the  hishway 
I  had  been  assumed  for  public  user  by  th^ 
!  corporation  within  the  meaning  of  s,  *W  <»f 
!  the  Municipal  Act.  3  Edw.  \^I.  c.  19  ^O.^ 
The  purpose  of  s.  598  is  to  declare  that  <vr- 
ta in  classes  of  roads  are  public  highways:  and 
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it  has  no  bearing  on  ttie  question  whether  an 
actual  highway  laid  out  by  a  private  person 
has  been  assumed  for  public  user.'  Holland 
V.  Township  of  York,  24  Occ.  N.  290,  7  O.  L. 
it.  533,  3  O.  W.  R.  287. 

Iiease  to  Mnnioipality  —  Contract  — 
Construction  —  Express  restrictions  —  Ex- 
clusion of  others  —  Forfeiture  —  Injunction. 
L'niveraity  of  Toronto  v.  City  of  Toronto, 
r>  O.  W.  R.  504. 

Maintenance  —  Cost  of  WorAf  —  Action 
to  Recover  from  Land-owner  —  Work  done 
by  Inspector  —  Evidence  of  Inspector  —  Ac- 
count —  Report  —  Authorization  —  Percen- 
tage.^— It  is  the  imperative  duty  of  a  muni- 
cipal corporation  and  its  officers  to  put  its 
roads  in  good  order  without  delay.  2.  The 
testimony  of  the  inspector  who  has  done  the 
work  is  a  sufficient  proof,  if  not  contradicted, 
that  the  work  has  been  executed,  that  the 
sum  claimed  is  the  value  of  it,  that  the  form- 
alities required  have  been  followed,  and  that 
the  defendant  in  an  action  to  recover  the 
cost  of  the  work  is  the  i)erson  bound  by  law 
to  pay  such  cost.  3.  It  was  not  necessary 
to  give  the  defendant  in  this  case  a  munici- 
pal notice,  she  residing  in  England,  nor  to 
^ive  notice  to  her  agent,  who  resided  at  Que- 
bec, inasmuch  as  no  writing  had  been  de- 
l>osited  at  the  office  of  the  municipal  council 
giving  the  address  of  the  defendant  or  of  her 
agent.  4.  A  road  crossing  the  defendant's 
lots  and  other  lots  in  the  4th  range  of 
Gosford  having  been  for  a  great  many  years 
open  and  free  to  the  public  as  a  road  m 
front  of  such  lots,  and  being  governed  by  a 
proc^-verbal  whicn  declared  such  road  to  be 
the  road  in  front  of  such  lots  and  to  be  at 
the  charge,  as  to  its  maintenance,  summer 
and  winter,  of  every  land-owner  in  the  4th 
range  whose  land  abutted  thereon,  should 
be  maintained  by  the  defendant  as  regards 
the  part  which  crossed  her  lots,  and  there 
was  no  ground  for  an  act  of  apportionment 
to  execute  such  part  of  the  prods-verbal,  for 
there  were  no  works  to  api>ortion.  5.  Ehren 
if  there  was  need  of  any  act  of  apportion- 
ment, in  default  of  such  an  act,  art  824.  M. 
C,  would  apply  until  such  act  was  made. 
C.  The  inspector  of  roads  himself  did  the  work 
which  the  defendant  should  have  done:  he 
rendered  an  account  for  it  without  adding  the 
statutory  20  per  cent.;  and  he  did  the  work 
without  first  having  made  the  report  re- 
quired to  the  council  and  without  the  author- 
ization of  the  council.  I^ater  the  plaintiff 
(corporation  paid  the  inspector  the  amount 
of  his  account  without  the  20  per  cent. : — 
Held,  that  the  corporation  had  a  right  to  pay 
the  amount  of  the  account ;  in  paying  it, 
they  paid  the  defendant's  debt,  (b)  The 
corporation  had  an  action  against  the  de- 
fendant to  recover  what  they  had  paid,  (c) 
But   they   had   not   the  right  to  recover  the 

20  per  cent,  from  the  defendant,  (d)  The 
corporation  would  have  no  right  in  their  own 
behalf  to  the  20  per  cent,  except  in  oases 
falling  under  arts.  309,  400,  and  401.  M.  C. 
Corporation  dc  8t.  Raymond  v.  Prior,  Q.  R. 

21  S.  C.  172. 

Oimemhiiji  of  Part  not  Used  —  Ser- 
vitude —  Litigious  Rights  —  Warranty. 1 — 
The  plaintiff,  by  petitory  action,  claimed  the  i 
o^-nership  of  a  strip  of  land,  under  deed  of 
purchase  in  1^7.  It  appeared  that  a  street 
in  the  village  of  -  Hochelaga  was  opened  in 
1874  or   1875,   and  the  width  proposed   was 


100  feet.  In  1884  the  village  of  Hochelaga 
was  annexed  to  the  city  of  Montreal,  and  the 
city  reduced  the  width  of  the  proposed  street 
from  100  feet  to  60  feet,  leaving  a  strip 
40  feet  wide  which  was  not  used,  as  original- 
ly contemplated,  for  street  purposes.  The 
question  was,  in  whom  did  the  ownership  of 
this  strip  vest.  The  plaintiff  relied  upon 
her  title  by  purchase  from  the  parties  who 
held  the  title  prior  to  the  proposed  widening. 
The  defendant  called  in  her  vendors,  the 
Banque  Jacques  Cartier,  in  warranty,  and 
also  pleaded  possession  for  over  ten  years. 
The  defendant  further  pleaded  to  the  action, 
alleging  ownership;  that  the  strip  in  ques- 
tion had  formed  part  of  Ontario  street  for 
more  than  ten  years;  that  when  the  width  of 
the  street  was,  in  1887,  reduced  to  60  feet, 
the  excess,  40  feet,  reverted  to  her  as  the  ad- 
joining proprietor,  and  that  the  defendant 
had  ever  since  been  in  possession.  To  the 
action  in  warranty  the  defendants  in  war- 
ranty pleaded  that,  when  they  bought  the 
property  subsequently  sold  to  the  principal  de- 
fendant, it  was  bounded  in  front  by  the  pro- 
posed street,  and  that  the  subsequent  action 
of  the  city  in  reducing  the  width  to  sixty  feet 
could  not  make  them  liable  to  an  action  in 
warranty — Held,  (in  the  principal  action)  : — 
1.  That  when  the  width  of  the  street  was 
reduced,  the  possession  of  the  forty  feet  de- 
ducted reverted  to  the  parties  who  owned 
the  land  before  the  improvement  was  pro- 
jected, viz.,  in  this  case,  the  plaintiflTs  auteurs, 
and  that  the  title  on  which  the  plaintiff 
rested  existed  at  the  date  of  the  sale  by  the 
bank  to  the  defendant.  2.  The  special  laws 
and  usages  applicable  to  the  dedication  of 
streets  can  only  be  resorted  to  where  it  is 
proved  that  the  owner  has,  in  fact,  voluntarily 
and  gratuitously  abandoned  his  property  to 
the  public  use.  Otherwise,  the  principle  that 
no  servitude  jcan  be  established  without  a 
title  governs.  3.  The  plea  of  litigious  rights 
cannot  avail  the  defendant  unless  the  price 
and  incidental  expenses  of  the  sale,  with  in- 
terest on  the  price  from  the  day  that  the 
buyer  has  paid  it,  be  tendered  with  such 
plea  (art.  1582,  C.  C).  4.  The  defendants 
in  warranty,  having  sold  the  land  in  question 
to  the  principal  defendant,  sous  les  garanties 
de  droit,  as  fronting  on  the  street,  whereas, 
at  date  of  the  sale,  a  strip  forty  feet  wide  in- 
tervened, were  liable  for  the  damages  thereby 
occasioned  to  the  principal  defendant.  Oau- 
thi^r  V.  Monarque,   Q.  R.  19  S.  C-  ®3. 

Plan.1 — ^The  plaintiff's  predecessor  in  title 
bought  a  certain  lot  according  to  a  plan  (then 
unregistered),  on  which  was  shewn  a  strip 
33  feet  in  width,  running  along  one  side  of 
the  lot.  The  plaintiff  alleged  that  this  strip 
had  been  dedicated,  either  as  a  public  high- 
way or  a  private  way  for  the  use  of  the 
owner  of  the  lot,  and  claimed  a  declaration  to 
that  effect  and  an  injunction.  On  the  evi- 
dence, the  Court  found  for  the  plaintiff  and 
gave  judgment  accordingly.  Daly  v.  Robert- 
son, 1  Terr.  L.  R.  427. 

Plan — Croicn — Obstruction  —  Nuisance  — 
Injunction.] — ^The  defendants,  claiming  under 
the  original  squatter  on  certain  Dominion 
lands,  erected  a  building  thereon  fronting  on 
claims  of  himself  and  his  assigns,  registered 
an  old  trail ;  the  original  squatter  subsequent- 
Iv,  in  expectation  of  the  Crown  recognizing 
tne  claims  of  himself  and  his  assigns*  regis- 
tered a  plan  of  the  entire  land,  whereon  was 
shewn  a   highway  approximately  conforming 
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to  the  lines  of  the  old  trail,  but  so  that  the 
building  in  question  projected  into  the  hit^hway 
shewn  on  the  plan.  The  Crown  did,  afterwards 
grant  a  patent  to  the  original  squatter  for  the 
entire  land,  excepting  the  portions  shewn  on 
the  plan,  as  reserved  for  the  defendants  and 
others  in  like  position.  These  excepted  por- 
tions as  they  appeared  on  the  plan  approxi- 
mately conformed  in  size  and  position  to  the 
portions  which  the  squatter  had  assumed  to 
convey  to  the  defendants  and  others.  Patents 
for  these  excepted  portions  were  granted  by 
the  Crown  to  the  defendants  and  others,  re- 
spectively : — Held,  that  the  Crown,  by  issuing 
patents  in  accordance  with  the  registered 
plan,  had  adopted  it,  and  thereby  dedicated  to 
the  public  the  highway  as  shewn  thereon; 
that  the  plaintiff  municipality,  within  which 
the  land  lay,  having  demanded  of  the  defen- 
dants the  removal  of  the  building,  so  far  as 
it  encroached  on  the  "highway  as  shewn  on 
the  plan,  a^d  the  defendants  having  refused 
to  comply  with  the  demand,  the  plaintiff 
municipality  were  entitled  to  a  mandatory 
injunction  to  abate  the  nuisance: — Held,  also, 
that  the  defendants  were  consequently  not  en- 
titled to  compensation  as  owners  or  occupiers 
under  the  provision  of  the  Municipal  Ordin- 
ance. Town  of  Edmonton  v.  Broton^  1  Terr. 
L.  R.  454,  23  S.  C.  R.  308,  27  S.  C.  R.  olOn. 


I — Opening  and  Laying  Out — Sidetoalks 
— User — Selling  Lots — Acceptance  J>y  PuhHc 
and  Municipality.} — Dedication  of  a  road  in 
a  municipality  as  a  public  street  or  road  is 
sufficiently  established  by  the  following  facts: 
1,  registration  by  the  proprietor  of  a  sub- 
division plan,  and  deposit  of  book  of  refer- 
ence, on  which  the  road  is  indicated  and  de- 
scribed as  a  street  or  road;  2,  the  opening 
and  laying  out  of  the  land  by  the  proprietor 
as  a  street,  and  the  placing  of  sidewalks 
thereon;  3,  the  free  and  uninterrupted  use  of 
the  street  by  the  public  for  more  than  ten 
years;  4,  exploiting  of  the  adjacent  land  by 
the  proprietor  and  selling  lots  as  bounded  by 
a  public  street;  5,  use  of  the  street  by  the 
public  as  the  only  direct  access  to  the  railway 
station;  6,  acceptance  of  the  dedication  by 
the  public  and  the  municipality — the  unin- 
terrupted use  of  the  street  being  a  sufficient 
acceptance.  Shorey  v.  Cook^  Q.  R.  26  S.  C. 
203. 

Plan — O  thcr  Acts — Servitude — Violation.  ] 
— ^The  proprietors  of  certain  land  prepared  an 
official  subdivision  plan  of  the  property, 
dividing  it  into  lots  and  tracing  a  street 
thereon.  They  registered  this  plan  as  the 
official  plan,  and  sold  lots  described  as  front- 
ing on  the  street  indicated  on  the  plan.  They 
also  constructed  a  sidewalk  along  the  street, 
and  permitted  the  public  to  pass  freely  with- 
out objection.  They  also  petitioned  the  muni- 
cipal council  to  annex  the  property  in 
accordance  with  the  plan,  which  petition  was 
granted : — Held,  that  there  was  a  valid  dedi- 
cation of  the  property  as  a  public  street.  2. 
In  any  case,  the  acts  above  mentioned  con- 
stituted at  least  a  servitude  of  right  of  way 
over  and  through  the  property,  in  favour  of 
the  purchasers  of  lots  described  as  fronting 
on  such  street,  and  the  erection  of  platforms 
thereon  was  an  illegal  obstruction,  and  a 
violation  of  the  servitude.  Gcoffrion  v. 
Montreal  Park  and  Island  R.  W,  Co.,  Q. 
R.  20  S.  C.  559. 

Private  Person — yccessiiy  for  Writing 
— Plan — Registration — Priorities  — Rights  of 


Creditors.]  —  The  indication  of  a  proposed 
street  upon  the  official  homologated  plan  of 
a  city  is  not  equivalent  to  the  writing  re- 
quired by  art.  551,  C.  C,  for  the  creation,  of 
a  servitude  par  destination  du  pdre  de 
famille;  such  dedication  must  be  by  writing 
and  not  otherwise..  2.  The  homologation  of 
such  plan  does  not  give  a  title  to  the  prop- 
erty; such  title  can  be  acquired  only  by  ex- 
propriation, compulsory  or  voluntary.  3.  A. 
servitude  created  par  destination  du  p^re  de 
famille  is  effective  as  against  third  persons 
only  by  registration  indicating  the  lands  sub- 
ject to  the  servitude,  in  conformity  with  art. 
2168,  C.  C,  and  is  not  valid  as  against 
claims  previously  registered.  4.  In  this 
case  the  claim  of  the  petitioner  was  already 
registered  at  the  time  of  the  creation  of  the 
pretended  servitude,  and  the  city  of  Montreal 
not  having  carried  out  its  project  for  the 
extension  of  ELutchinson  street,  the  petitioner 
had  a  right  to  require  that  the  land  should  be 
sold  in  insolvency  proceedings  to  satisfy  his 
claim.  In  re  Thomson,  Hatton,  and  Lafond, 
Q.  R.  19  S.  C.  329. 

Private  Way  —  Temporary  road  —  Rail- 
way— Deed  of  grant  —  Construction  —  Farm 
crossings — Entrance  gates — Agreement  to  pro- 
vide —  Right  of  way.  Toronto,  Hamilton^ 
and  Buffalo  R.  W.  Co.  v.  Hatdey.  6  O.  W. 
R.  921. 

Pnblie  Hisliway  — '  Private  way  —  Re- 
moval of  obstruction — ^Injunction — Mandatory 
order — Parties — Attorney-General  —  Consent. 
Scott  V.  Barron,  2  O.  W.  R.  124. 

Public  XTser — Crown  Lands  —  AcquieB- 
cence  of  Looatee  and  Equitahle  Owner — Sub- 
sequent  Grant  without  Reservation   of    Wap 
— Rights  of  Public— Continuous  L'ser  for  70 
Years.] — In   1834  an  order  of   the   Quarter 
Sessions    was    made    for    the    openinjr   of   a 
highway  from  the  township  of  Percy  through 
several  lots  in  the  township  of  Seymour.   One 
of  the  lots  had  been  recently  occupied  ander 
a  location  ticket  by  the  ancestor  of  the  i^ain- 
tiff,  but  the  title  to  it  veas  still  in  the  Crown. 
The  road  described  in  the  order  of  the  Sessions 
was  never  opened,  but  another  road,  following 
the  same  general  direction^  was  opened  across 
this  lot  and  the  others,  in  1835  or  183G,  and 
from  the  time  it  was  opened  was  regularly 
travelled  and  used  as  a  highway.     The  title 
to  the  lot  in  question  remained  in  the  Crown 
until    1904,   when   the   plaintiff,   claiming  as 
successor  in    title    to    the    original    locatee, 
obtained  a  patent  for  it,  in  which  no  reserva- 
tion or  mention  of  any  road  was  made.     Ii 
was   quite  plain   that   the   plaintiff   and   hi$ 
predecessors  had  acquiesced  in  the  user  of  the 
road,  but  it  was  contended  that  there  was  no 
dedication  by  the  Crown,  and  that  the  acts 
of   the   locatee   before   the   patent   were  not 
binding  upon  him  after  its  issue.     Street,  J.: 
— "From   the   time   the  road  was   laid   out. 
between  60  and  70  years  ago,  it  has  been  a 
recognized,    well    travelled    public    highway, 
connecting    locally  important    centres,  fenced 
off  from  the  farm  in  question,  improved  from 
time   to   time  by  statute  labour  and   public 
money,  and  treated  by  the  plaintiff  and  bis 
predecessors  in  the  equitable  title  to  the  fiann 
as  being  an  undoubted  public  highway.     In 
these  circumstances,  there  is  evidence  of  dedi- 
cation by  the  equitable  owner,  acquiesced  in 
by  the  Crown;  and  the  fact  that  a  Sessions 
order  was  made  for  the  establishing  of  a  high- 
way, but  never  acted  upon,  and  abandoned  at 
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once,  is  no  reason  why  the  establishment  and  . 
luer  of  a  road  parallel  to  it  should  not  be 
treated  as  evidence  of  a  dedication."    Fraser 
V.  Diamond,  25  C.  L.  T.  218,  5  O.  W.  R.  436, 
10  O.  L.  R.  99. 

Trail  —  Crown  Land  —  Veer  —  Squatter's 
Right  —  Patent  —  Reservation  —  Arbitration 
and  Award — Estoppel — Trial — Judge's  bind- 
ings —  Appeal  —  Inferences  of  Fact,"]  —  The 
Edmonton  settlement  was  surveyed  by  the 
Dominion  government  in  1882.  At  that  time 
there  were  numbers  ^of  persons  in  occupation 
of  different  parcels  of  the  land  forming  the 
settlement.  McD.  was  in  occupation  of  the 
I>arcel  shewn  on  the  government  plan  of  ser- 
vey  as  river  lot  8,  and  had  been  so  for  some 
years  previously.  McD.'s  rights  as  a 
** squatter"  under  the  Dominion  Lands  Act, 
R.  S.  C.  1886  c.  54,  s.  33,  were  recognissed  by 
the  government,  and  he  was  given,  a  right  to 
purchase  the  lot  outright  at  f  1  an  acre.  He 
exercised  this^ight,  and  a  patent  was  event- 
ually issued  to  him,  on  the  dOth  September, 
1889.  It  appeared  that  at  the  date  of  the 
#8urvey  there  were  two  well  defined  trails 
crossing  the  lot,  and  that  both  had  been  used 
as  public  roads  for  a  period  of  more  than 
20  years  previous  to  the  attempted  closing  By 
McD.'s  successor  in  title  of  the  trail  in  ques- 
tion in  this  action — the  southerly  trail  of  the 
two  above  mentioned.  Per  Scott,  J. ; — ^The 
fact  that  the  patentee  before  the  issue  of  pa- 
tent never  interfered  with  the  user  by  the 
public  of  the  trails  crossing  the  lot,  or  that 
he  permitted  such  user,  would  not  constitute 
an  implied  dedication  by  him  of.  such  trails  as 
highways.  Having  no  legal  right  or  title  of 
occupation,  he  was  not  in  a  position  to  pre- 
vent such  user,  and  it  would  be  unreasonable 
to  hold  that  a  dedication  should  be  implied  as 
against  him  merely  because  he  permitted  an 
act  to  be  done  which  he  was  powerless  to  pre- 
vent. The  patent  contained  the  following 
words:  "Reserving  thereout 'the  public  road 
or  trail  one  chain  in  width  crossing  the  said 
lot:" — Scott,  J.,  held  that  this  reservation 
was  not  void  for  uncertainty,  but  that  the  de- 
fendants, upon  whom  the  onus  of  proof  lay, 
had  failed  to  shew  that  the  trail  in  question 
was  that  one  of  the  two  trails  which  was  in- 
tended by  the  reservation.  In  the  year  1894 
the  defendant  municipality  expropriated  a 
part  of  river  lot  8.  McD.  was  then  the  owner 
of  the  portion  expropriated.  The  plaintiff  re- 
presented McD.  on  the  arbitration  proceedings. 
Upon  the  arbitration  it  was  material  that  the 
arbitrators  in  order  to  arrive  at  the  amount 
of  the  compensation  should  ascertain  whether 
the  trail  in  question  was  a  highway.  His 
counsel  contended  that  it  was  a  highway. 
The  award  found  that  it  was  a  highway : — 
Scott,  J.,  held  that  the  plaintiff  was  estopped 
from  denying  that  the  trail  in  question  was 
a  highway.  On  appeal,  Richardson  and  Wet- 
more,  JJ.,  held,  that  taking  into  account  all 
the  facts,  and  applying  the  principles  laid 
down  m  Turner  v.  Walsh,  6  App.  Cas.  636, 
a  dedication  of  the  trail  in  question  ought  to 
be  presumed,  and  on  this  ground  agreed  in 
dismissing  the  appeal.  Rouleau,  J.,  dissented^ 
and  was  of  opinion  that  the  appeal  should  be 
allowed.  Section  509  of  the  Judicalure 
Ordinance,  1893,  provides,  amongst  other 
things,  that  the  Court  on  appeal  **  shall  have 
power  to  draw  inferences  of  fact,  and  to  give 
any  judgment  and  make  any  order  which 
ought  to  have  been  made,  and  to  make  such 
further  or  other  order  as  •  the  case  may 
require :" — Per    Wetmore,    J. : — The    exercise 


of  these  powers  is  discretionary  with  the 
Court,  and  possibly  the  Court  ought  not  to 
find  fact3  not  found  by  the  trial 'Judge,  un- 
less they  are  clearly  established  by  the  evi- 
dence, if  the  weight  of  testimony  is  mani- 
festly in  favour  of  the  finding.  Where  such 
is  the  case,  however,  the  legislature  intends 
that  the  Court  shall  dispose  of  the  case  with- 
out sending  it  back  for  a  new  trial. 
Hcimindk  v.  Town  of  Edmonton,  2  Terr.  L. 
R.  462.     (Reversed,  28  S.  C.  R.  501.) 

Trespass  —  Road — Survey  —  By-law  — 
Notices — Presumption — Public  user  —  Expen- 
diture of  public  money  —  Statute  labour  — 
Acquiescence  by  owners — ^Temporary  closing 
— ^I'ences — Injunction  —  Declaration.  Town- 
ship of  Elmslcy  tSouth  v.  Miller,  6  O.  W.  R. 
720. 

User —  Plan — Deed — Estoppel — Evidence,^ 
—  In  an  action  for  ototructing  a  highway 
there  was  conflicting  evidence  as  to  its  loca- 
tion and  user  by  the  public.  In  support  of 
the  defendants'  title  a  lease  and  an  assign- 
ment thereof  were  produced,  both  of  which 
had  a  plan  attached  exhibiting  the  highway 
as  located  where  the  plaintiffs  claimed  it  to 
be.  Neither  the  lease  nor  the  assignment 
made  any  reference  to  the  plans.  The  defen- 
dants' evidence  shewed  the  highway  as 
actually  used  in  a  location  differing  from 
that  shewn  by  the  plans.  The  jury  found  in 
favour  of  the  defendants,  both  as  to  location 
and  user.  The  trial  Judge  held  that,  as  the 
deeds  and  plans  must  be  read  together,  the 
defendants  were  estopped  from  disputing  the 
location  of  the  highway,  and,  disregarding; 
the  findings  -of  the  jury  as  to  its  loca- 
tion and  user,  ordered  a  verdict  to  be  en- 
tered for  the  plaintiffs  :-r-Held,  that  the  ver- 
dict was  properly  so  entered.  Woodstock 
Woollen  Mills  Co,  v.  Moore,  34  N.  B.  Reps. 
475.  Reversed  Moore  v.  Woodstock,  Ac,  Co., 
19  Occ.  N.  301,  29  S.  O.  R.  627. 

See  Crown. 


III.  Injury  from  Non-repair  of  Highway. 

Aoonmnlation  of  Snow  —  Liability  of 
township  corporation.  Hogg  v.  Township  of 
Brooke,  1  O.  W.  R.  568,  2  O.  W.  R.  139. 

Aets  of  Wrong-doers — Relief  Over.] — 
A  highway  had  been  for  a  long  time  in  a  verj' 
bad  state  of  repair,  so  covered  with  water  at 
certain  seasons  that  it  was  impossible  for  a 
pedestrian  to  pass  from  one  side  to  the  other 
without  wading  through  mud  and  water.  The 
plaintiff  was  injured  by  r«»ason  of  cinders 
which  the  third  parties  hfid,  about  a  week 
before  the  accident,  spread  upon  the  road  in 
order  to  affortl  a  passage  across  it : — Held, 
that  the  defendants  ought  to  have  anticipated 
that  some  such  means  of  passing  from  one 
side  to  the  other  would  be  adopted  by  the 
third  parties,  and  were  liable  for  negligence  in 
the  performance  of  their  statutory  duty  to 
keep  the  highway  in  repair,  but  the  third 
parties  were  liable  over  to  the  defendants. 
Holland  v.  Toicnship  of  York,  24  Ooc.  N. 
200,  7  O.  L.  K.  .J.33,  3  O.  W.  R.  287. 

Approach     to     Railway.     Crossing  — 

Fcncc^^Municipal  Corporation.] — By  s.  611 
of  the  Municipal  Act,  R.  S.  O.  1897  c.  223. 
first   introduced   in   1890,   no  liability  is  now 
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imposed  on  a  municipal  corporation  by  reason 
of  want  of  repair  of  railway  crossings  through 
there  being  too  high  a  grade  and  the  omission 
to  fence,  the  obligation  therefor  being  under  s. 
186  of  the  Dominion  Railway  Act,  51  V.  c. 
29,  imposed  on  the  railway  company.  Where, 
therefore,  under  s.  186,  the  approach  to  a 
railway  crossing  must  not  be  more  thon  one 
foot  rise  or  fall  for  every  twenty  feet  of  the 
horizontal  length  of  such  approach,  unless  a 
good  and  sufficient  fence  shall  be  made  by  the 
railway  company  on  each  side  thereof,  and  in 
this  case  the  grade  line  was  four  feet  with- 
out any  fences,  the  municipal  corporation  was 
held  relieved  from  liability  to  a  person  who 
was  injured.  Holden  v.  Township  of  Yar- 
mouth, 23  Occ.  N.  181,  5  O.  L.  R.  579,  1  O. 
W.  R.  557.  2  O.  W.  R.  130. 

Bridge — Absence  of  Railing  —  XegHgenvc 
of  Municipality  — '  Notice  of  Accident  —  Re- 
quirements  of — Mistake  in  Date — Damages.] 
— Actions  for  damages  sustained  by  pliiintiff, 
who  was  crossing  a  bridge  in  the  defendants' 
township  during  a  thunderstorm  between  9 
and  10  o'clock  at  night  on  the  6th  May.  1902, 
when  a  sudden  flash  of  lightning  caused  his 
horsa  to  swerve,  and  the  horse's  foot  went 
into  a  gap  in  the  logs  of  which  the  bridge  was 
constructed,  close  to  the  edge  of  the  bridge, 
and,  there  being  no  railing  at  the  side  of  the 
bridge,  they  all  fell  over  into  the  water, 
which  was  within  18  inches  of  the  bottom  of 
the  bridge,  and  the  plaintiff  sustained  injury. 
On  the  26th  May  the  plaintiff  gave  notice  to 
the  defendants  of  the  accident  as  having 
occurred  on  the  7th  May,  instead  of  on  the 
6th  May,  describing  the  circumstances  and 
stating  it  was  during  a  thunderstorm,  and 
also  that  he  had  rescued  his  horse  by  the  aid 
of  a  certain  neighbour,  whom  he  named : — 
Held,  that  the  cause  of  the  accident  as  a 
matter  of  law  and  fact  was  the  negligence  of 
the  defendants  in  not  providing  the  bridge 
with  a  proper  railing,  and  that  the  thunder- 
storm was  one  of  those  ordinary  dangers 
which  ought  to  have  been  thus  provided 
against,  and  that  the  notice  given  to  the  de- 
fendants was  sufficient  within  s.-s.  3  of  s.  606 
of  the  Municipal  Act,  and  the  defendants  were 
liable,  and  the  damages  ($200)  were  not  ex- 
cessive. Mclnnes  v.  Township  of  Egremont, 
23  Occ.  X.  193,  5  O.  L.  R.  713,  2  O.  W.  R. 
382. 

Bridge — Injury  to  infant  playing — Notice 
to  public  that  bridge  not  safe.  FarrcU  v. 
(hand  Tntnh  R,  W.  Co.,  2  O.  W.  R.  85. 

Bridge — Threshing  Engine — Traction  En- 
gine.]— An  engine  used  for  the  purpose  of 
operating  a  thresher  or  grain  separator,  is  not 
a  "  traction  engine "  within  the  meaning  of 
R.  S.  O.  1807  c.  242;  and  a  municipality  is 
bound  to  keep  its  bridges  in  such  a  condition 
that  they  will  bear  the  weight  of  such  an 
engine.  Pattison  v.  Township  of  Wainflcet. 
22  Occ.  X.  3(U. 

Bridge  across  Ditoh  —  Defective  condi- 
tion— Misfeasance — Nuisance — Injury  to  per- 
son. Rogers  v.  Town  of  PctroVia.  2  O.  W.  R. 
709. 

Cause  of  Injury — Finding  of  trial  Judge 
— Appeal.  Anderson  v.  City  of  Toronto,  4 
O.  W.  R.  48.-). 

Condition  of  Side-walk  during.  Con*> 
struotion  Work.  BcUcinlc  v.  Town  of 
Uawkcsbur}'.  4  O.  AV.  R.  271. 


Contributory    Negligence  —  Knowledge 
'of  non-repair — Reasonable  care,    tfalloicay  v. 
Town  of  iSarnia,  3  O.  W.  R.  361. 

County  Corporation — Railway  company 
— Relief  over — Proximate  cause.  ISummers  v. 
County  of  York,  2  O.  W.  R.  381,  1  O.  W.  R. 
137.. 

Dangerous  Condition — Wall  and  ditch 
— Injury  to  person  —  Misfeasance — Want  of 
guard— -Contributory  negligence — Liability  of 
municipality.  Dickson  v.*  Township  of  Haldi- 
inand,  2  O.  W.  R.  969. 

Death — Action  by  widow  —  Negligence  of 
municipal  corporation  —  Dangerous  condition 
of  highway  —  Proximate  cause^— Contributory 
negligence  —  Damages.  Boyle  t.  City  of 
Ouelph,  3  O.  W.  R.  322,  4  O.  W.  R.  22a 

Death  Caused  by  —  Municipal  corpora- 
tion— Negligence — Proximate  cause  —  Contri- 
butory negligence.  Gaby  v.  City  of  Toronto. 
1  O.  W.  R.  440,  606,  635,  711. 

Defect  in  Roadway  —  Weather  oondi- 
tions — Exceptional  circumstances.  Cochrane 
V.  City  of  HamUton,  3  O.  W.  R.  730. 

Bzcavation — ^Want  of  guard — Constpuc- 
j  tion  of  public  works — Liability  of  contractors 
— Municipal  corporation  —  Negligence — Dan- 
gerous place — ^Absence  of  warning — Contribu- 
tory negligence.  Vassar  v.  Brown,  Finn  v. 
Brown,  3  O.  W.  R.  6,  4  O.  W.  R.  490. 

Failure   of  Municipality  to   RemoTc 

BjikO'W-^y egligcnce  —  Agreement  wiih  Street 
Railway  Company — Brea<:h  —  Liahility.^-^A. 
railway  company  acquired  a  street  railway  in 
1894^  subject  to  the  obligations  of  k^ping  in 
repair  the  streets  in  which  the  railway  ran, 
as  provided  by  s.  10  of  50  V.  c.  33  (NJB.), 
and  also  the  obligation  of  removing  the  sdow 
and  ice  as  provided  by  s.  10  of  55  V.  c,  29. 
In  1895  58  V.  c  72  was  passed,  s.  6  of  which 
authorized  the  company  to  agree  with  the 
city  of  St.  John  to  pay  the  city  an  annual 
sum  to  be  agreed  upon  as  a  consideration  for 
taking  care,  etc.,  of  the  streets  and  the  r&- 
moval  of  the  snow  thereon,  relieving  the  comr 
pany  from  all  liability  for  the  same  during 
the  continuance  of  the  agreement.  Acting 
under  the  authority  of  this  section,  the  com* 
pany  and  the  city  entered  into  a  contract  by 
which  the  city  undei*took  to  do  what,  by  the 
section,  it  is  authorized  to  do: — ^Held,  in  an 
action  for  damages  for  injury  to  the  plaintiff 
caused  by  the  defendants'  negligence  In  not 
removing  the  snow  in  a  street  through  which 
the  railway  ran,  that  s.  6.  and  the  agreement 
made  thereunder,  imposes  upon  the  city  no 
greater  liability  in  respect  to  the  care  of  the 
streets  than  otherwise  attaches  to  them  as  a 
municipal  corporation,  and  neglect  to  remove 
the  snow  was  a  mere  nonfeasance  for  which 
they  were  not  liable  at  the  suit  of  a  private 
individual ;  and  a  nonsuit  should  be  entered. 
McCrea  v.  City  of  8t.  John,  36  N.  B.  Reps. 
144. 

Ice  and  Snour — Municipal  Corporation — 
Gross  negligence.  M<inn  v.  City  of  St. 
Thomas.  1  O.'W.  R.  480. 

Injury  to  Pedestrian — Sidewalk — A'om- 
repair — Negligence — Supervision — Notice.  ]  — • 
Action  for  damages  for  injuries  from  a  fall 
upon  a  sidewalk  that  was  out  of  repair.    The 
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Street  in  question  was  somewhat  frequented 
by  workmen,  but  it  was  not  a  very  important 
street  of  Bracebridge,  and  those  ^ho  fre- 
quented it  did  not  consider  it  in  a  dangerous 
state;  no  complaint  was  made  at  any  time, 
and  the  break  in  the  plank  where  the  plaintiff 
stumbled  had  not  existed  longer  than  6  days. 
The  plaintiff  had  passed  over  the  walk  in  the 
morning  and  had  noticed  the  broken  plank, 
which  caused  an  angular  depression  of  not 
more  than  two  inches ;  at  this  spot  she  fell  in 
the  evening.  There  was  evidence  of  a  weekly 
supervision  of  the  sidewalks  of  the  town. 
"  Taking  it  then,"  says  the  Chancellor,  **  that 
this  condition  of  disrepair  existed  6  days  be- 
fore on  the  particular  street,  and  was  not 
actually  noticed  by  any  of  the  officials  of  the 
municipality,  and  that  no  notice  or  com- 
plaint as  to  its  state  was  lodged  with  them, 
can  it,  as  a  matter  of  law,  be  inferred 
that  the  corporation  had  notice  of  the  break- 
age, and  delayed  to  make  repairs  for  an  un- 
reasonable time?  In  Rice  v.  Town  of  Whitby, 
25  A.  R.  101,  200,  it  is  laid  down  that  where 
there  is  no  actual  notice,  the  inferring  of  such 
notice  after  the  lapse  of  a  reasonable  time, 
dating  from  the  origin  of  the  defect,  is  pi-oper 
and  permissible;  but  the  question  as  to  the 
length  of  time  sufficient  to  raise  such  infer- 
ence depends  altogether  on  the  circumstances 
of  the  case  and  varies  accordingly."  And  he 
held  that  notice  was  not  in  this  case  to  be 
attributed  to  the  town  corporation.  Mc^iroy 
v.  Town  of  Bracehridge,  25  C.  L.  T.  398,  6  O. 
W.  R.  75,  10  O.  L.  R.  360. 

Injiury  to  Pedestrian  —  Negligence  — 
Street  crossing  in  town — Unexpected  rise  — 
Defect.  Doddfi  v.  Town  of  Aurora,  6  O.  W. 
U.  510. 

Injury  to  Pedestrian  —  Defect  in  side- 
walk— Liability  of  municipality — Negligence 
— CJontributory  negligence — Damages.  McKay 
V.  Village  of  Port  Dover,  6  O.  W.  R.  878. 

Injury  to  Person  —  Portion  of  roadway 
occupied  by  street  railway — Liability  of  rail- 
way company'  —  Misfeasance  —  By-law  of 
municipality.  Van  Cleaf  v.  Hamilton  Street 
/?.  W.  Co,,  r»  O.  W.  R.  278,  628. 

Injnry  to  Person  Driving — Logs  piled 
on  highway — Notice  to  municipal  corporation 
— Negligence — Contributory  negligence.  Kelly 
V.  Townsnip  of  Whitchurch,  Baker  v.  Town- 
Hhip  of  Whitvhurch,  6  O.  W.  R.  830.  11  O. 
L.  R.  155. 

Injury  to  Person  Driving  —  Snow  on 
highway — Alternative  route  —  Contributory 
negligence — Identification  of  person  injured 
with  driver  of  vehicle.  Wallace  v.  Ottawa 
and  Gloucester  Road  Co.,  6  O.  W.  R.  652. 

Injnry  .to  IXratolunan  —  Negligende  — 
Contributory  negligence  —  Breach  of  duty  — 
Knowledge  of  non-repair — Reasonable  care — 
Appeal  on  questions  of  fact.  Galloway  v. 
Town  of  Sarnia,  5  O.  W.  R.  458. 

Knowledge  of  Mnnioipal  Corpora- 
tion —  Causa  rausans  —  Findings  of  trial 
Judge — Appeal — Excessive  damages.  Luton  v. 
Township  of  Yarmouth,  1  O.  W.  R.  40. 


Liability  for  Death  Arising  from 
DefectiTe  Approach  to  Bridge  —  Notice 
of  (*lakn  —  Time  M  ithin  which  to  he  Given 

—  Form  of  yoticc  —  Signature  by  Solici- 
tor.]^-C  attempted  to  cross  a  bridge  that  had 
been  purchased,  rebuilt,  and  kept  in  repair 
by  the  defendants,  with  a  traction  engine 
weighing  !)  tons.  The  spans  of  the  bridge  at 
the  approach  broke  under  the  weight  of  the 
moving  engine,  which  fell  to  the  ground, 
carrying  with  it  C,  who  was  killed.  After 
the  accident  it  was  found  that  one  of  the 
joists  had  rotted  nearly  through.  Within  a 
month  after  the  occurrence,  C.*s  widow  ob- 
tained letters  of  administration  to  her  bus- 
band*s  estate  and  served  defendants  with  a 
notice  of  action  under  s.  667  of  the  Muni-  » 
cipal  Act.  It.  S.  M.  1902,  c.  116:— Held,  fol- 
lowing Manley  v.  St.  Helens,  2  H.  &.  N. 
840,  and  Lucas  v.  Moore,  3  A.  R.  602,  that 
the  duty  to  repair  cast  on  the  city  required 
the  city  to  keep  the  bridge  of  such  strenjgth 
as  would  make  it  safe  for  such  heavy  tratfic 
as  was  known  to  the^  city  officials  to  be  car- 
ried on  over  it  and  to  keep  increasing  that 
strength  in  order  to  make  safe  the  increas- 
ingly heavy  traffic  from  year  to  year.  To 
carry  out  the  intent  of  the  statute,  words 
must   be   read   into   the  section :   The  words 

*' after  the  happening  of  the  alleged  negli- 
gence" should  be  construed  to  read  "after 
the  happening  of  the  injury  or  damages  re- 
sulting from  the  alleged  negligence."'  The 
notice  given  in  this  case  was  given  within 
the  time  required,  and  was  sufficient^in  form. 
The  act  does  not  say  that  the  notice  must 
be  signed  by  the  claimant  personally  *  or  that 
it  shall  be  signed  at  all.  Signature  by  a 
solicitor  for  the  claimant  is  quite  sufficient. 
Curie  V.  City  of  Brandon,  24  Occ.  N.  279. 

Liability   of   Mnnicipal   Corporation 

—  Nonfeasance  —  Limitation  of  Actions. 
Minns  v.  Viliage  of  Omemee^  1  O.  W.  R.  90, 
362. 

Liability   of   Mnnioinal   Corporation 

—  Proximate  Cause  of  Injury  —  Precau- 
tionsJ\ — It  is  not  sufficient  for  a  plaintiff, 
claiming  damages  from  a  municipal  corpora- 
tion on  account  of  injuries  received  in  an  ac- 
cident upon  a  road  under  the  control  of  the 
corporation,  to  prove  that  the  road  was  In  a 
bad  condition;  he  must  prove  that  the  bad 
condition  of  the  road  was  the  direct  and  im-  . 
mediate  cause  of  the  accident,  and_that  he 
could  not  have  avoided  it  by  taking  the  pre- 
cautions which  would  be  expected  from  a 
]irudent  man.  Beaulicu  v.  Corporation  of  St. 
Vrhain  Premier,  Q.  R.  22  S.  C.  208. 

Mnnioipal  Corporation  —  Carriageway 

—  Footway  —  Finding  of  fact  —  Interfer- 
ence on  appeal.  Belling  v.  City  of  Hamilton, 
3  O.  L.  R.,318,  1  O.  W.  R.  124. 

Mnnioipal  Corporation  —  Oos  Com- 
panv  —  Relief  over.  Mclntyre  v.  Town  of 
Lindsay,  4  O.  L.  R.  448,  1  O.  W.  R.  492. 

Mnnioipal  Corporation  —  Diversion  of 
road  —  Removal  of  Bridge  —  Neglect  to 
warn  —  Contributory  negligence.  John- 
Mton  V.  Village  of  Point  Edward,  2  O.  W. 
R.  087. 


Knowledge    of     Mnnicipal    Corpora-  Mnnioipal  Corporation  —  Liability  for 

tion  —  Negligence  —  Damages.  McGarr  v.  \  Death  Ansing  from  Defective  Approac/^  to 
Town  of  Prescott.  4  O.  L.  R.  280,  1  O.  W.  R.  Bridge  —  Misfeasance  —  Notice  of  Action 
53,  430.  •  —  **  Happening  of   the  Alleged  tJegligence " 
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— Action  ty  Administratrix  —  Expectation 
of  Pecuniary  Benefit,^ — Where  a  heavy  trac- 
ti<m  engine  broke  through  rotton  timbers  in 
the  approach  of  a  bridge  on  one  of  the  high- 
ways of  the  defendants,  on  which  work  had 
been  done  and  improvements  made  by  them, 
and  over  which  such  engines  had  for  two 
years  previous  been  accustomed  to  pass^  to 
the  knowledge  of  the  defendants'  officials, 
and  no  attempt  had  been  made  to  stop  such 
traffic  or  warn  those  in  charge  of  it  of 
any  danger,  the  bridge  in  question  being  one 
of  the  strongest  across  the  river  in  many 
miles: — Held,  that  the  defendants  were  lia- 
ble for  damages  under  s.  667  of  the. Munici- 
pal Act,  R.  S.  M.  1902  c.  116,  but  that 
they  could  not  be  held  to  have  been  guilty  of 
negligence  amounting  to  misfeasance,  so  as 
to  make  them  liable  in  damages  independ- 
ently of  the  statute,  by  reason  of  having 
failed  to  stop  up  a  spike  hole  in  one  of  the 
joists  in  the  approach,  in  consequence  of 
which  it  had  rotted  more  than  the  others 
on  account  of  water  lodging  in  the  hole ;  that 
the  notice  of  action  required  by  the  Act  need 
not  be  signed  by  the  claimant  personally, 
or  shew  that  she  was  claiming  in  the  capa- 
city of  personal  representative  of  the  de- 
ceased ;  that  the  words  "  happening  of  the 
alleged  negligence,*'  in  the  section  referred 
to,  should  either  be  construed  to  read,  "hap- 
pening of  the  injury  or  damages  resulting 
from  the  alleged  negligence,"  or  it  should 
be  held  that  the  negligence  continued  to  *'  hap- 
pen "  up  to  the  time  that  the  damages  result- 
ed from  it,  otherwise  no  notice  of  the  action 
or  claim  could  be  given,  in  compliance  with 
the  statute,  in  any  case  where  the  negligence 
had  existed  for  more  than  a  month  before 
the  injury  resulted  from  it;  and  that  the 
plaintiff  could  recover  nothing  on  behalf  of 
a  son  of  deceased,  who,  in  the  circumstances 
and  position  of  his  father,  could  have  had 
no  reasonable  expectation  of  pecuniary  bene- 
^t  from  the  continuance  of  the  life,  nor 
on  behalf  of  a  nephew  or  an  adopted  child, 
as  they  do  not  come  within  the  provisions 
of  R.  S.  M.  1902  c.  31.  or  any  other  enabling 
Act.  Curie  v.  City  of  Brandon.  24  Occ.  N. 
279,  15  Man.  L.  R.  122,  1  W.  L.  R.  76. 

Munioipal    Corporation   — r    Negligence 

—  Bridge  —  Traction  Engine.  Pattison  v. 
Township  of  Wainfleet,  1  O.  W.  R.  407. 

Munioipal    Corporation   —    Negligence 

—  Condition^  of  Hidewalh  During  Construc- 
tion Work  —  Plaintiff* s  Knowledge.^ — The 
defendants  were  taking  up  an  old  board  side- 
walk and  putting  down  a  new  one  on  one 
of  their  streets,  and  had  completed  the  work 
up  to  a  point  somewhere  in  front  of  the 
plaintiff's  shop,  when  the  men  were  taken 
away  to  perform  some  urgent  work  in  an- 
other part  of  the  town,  and  were  away  part 
of  a  Saturday  and  the  whole  of  the  following 
Monday.  The  plaintiff,  who  was  aware  'of 
what  was  being  done  and  the  uncompleted 
state  in  which  the  work  was  left,  drove  up 
in  a  cart  with  goods  for  his  shop,  and  in 
alighting  slipped  off  the  unfinished  end  of 
the  sidewalk  and  was  injured : — Held,  that 
the  defendants,  as  far  as  they  had  construct- 
ed the  walk,  did  so  in  a  proper  manner  and 
were  complying  with  a  statute  in  improving 
the  condition  of  the  street ;  that  they  were 
not  negligent;  that  the  walk  was  not,  at 
the  time  the  accident  happened,  unsafe  for 
persons  lawfully  using  it  or  going  upon  it; 
that  it  was  not  dangerous  or  a  trap  to  per- 
sons   having    ordinary    eyesight;    that    there 


was  no  duty  on  the  defendants  to  put  up  bar- 
riers to  prevent  persons  walking  across  it; 
that,  as  the  plaintiff  knew  about  its  con- 
dition, a  printed  notice  was  not  required; 
that  the  accident  was  a  mere  misadventure; 
and  the  plaintiff  could  not  recover.  BeUe- 
isle  V.  Town  of  Hawkeshury,  25  Occ.  X.  16, 
8  O.  L.  R.  694.  4  O.  W.  R.  271. 

Municipal    Corporation    - —    'Segligeuce 

—  Injury  to  Traveller  —  Steep  and  Narrow 
Road  —  Want  of  BaiUguards  —  Contributory 
Negligence  —  Defect  in  Harness  of  Horses 
Driven  by  PlaintifjTs  Mother  —  Absence  of 
Knowledge  of  Plaintiff  —  Damages.^ — Mere- 
dith, J.,  held  that  the  failure  of  the  defend- 
ants to  place  guard-rails  on  the  sides  of 
a  road  at  a  place  where  it  was  narrow — 
from  11  to  17  feet  wide — with  banks  sloping 
down  on  both  sides,  was  a  breach  of  the 
defendants'  statutory  duty  to  keep  the  road 
in  repair,  and  that  they  were  liable  to  the 
plaintiff  on  account  of  injuries  which  she 
received  in  an  accident  which  would  not  have 
occurred  had  there  been  guard-rails  at  the 
place.  There  was  some  question  as  to  con- 
tributory negligence,  and  th^  learned  Judge 
held  that  the  driver  of  the  vehicle,  the  plain- 
tiff^s  mother,  was  negligent,  and  that  if  she 
had  sued  she  could  not  have  recovered,  but 
that  the .  mother's  negligence  was  not  to  be 
attributed  to  the  daughter,  who  was  the 
guest  of  her  mother,  and  had  no  knowledge 
of  the  facts  constituting  the  mother's  negli- 
gence. Plant  V.  Toumships  of  Normanhy  and 
Minto,  25  C.  L.  T.  398.  6  O.  W.  R.  31,  10 
O.    L.    R.    16. 

Munioipal    Corporation   —   Negligence 

—  Injury  to  Person  —  Subsidence  of  Road- 
way —  Indications  on  Surface  —  Faulty 
Construction  —  Omission  to  Inspect  —  No- 
tice of  Accident  —  -  Reasonable  Excuse  for 
Want  o/.] — The  question  of  what  is  reason- 
able excuse  for  failure  to  give  the  notice  ot 
accident  required  by  the  Municipal  Act  as 
a  preliminary  to  an  -action  against  a  muni- 
cipal corporation  for  non-repair  of  a  high- 
way, upon  which  there  was  a  difference  of 
opinion  among  four  of  the  Judges  of  the  High 
Court,  but  the  remarks  made  by  Mr.  Justice 
Osier  were  certainly  unfavourable  to  the 
plaintiff's  excuse  being  regarded  as  reason- 
able— "  the  plaintiff  was  not  misled  by  any 
one  into  not  giving  notice,  and  was  under  no 
disability  except  that  of  ignorance  (of  the 
law),  which  can  hardly  be  invoked  as  excuse 
for  omitting  to  observe  the  requirements  of 
the  Act."  The  case  in  the  Court  of  Appeal 
was  decided  in  favour  of  the  defendants  upon 
the  ground  that  there  was  no  actionable  negli- 
gence on  their  part.  While  the  plaintiff  was 
engaged  in  driving  a  watering  cart  along  the 
street,  the  surface-  suddenly  gave  way,  and 
che  cart  falling  into  the  hole  thus  caused, 
the  plaintiff  was  thrown  out  and  injured. 
The  break  in  the  street  was  caused  by  the 
falling  in  of  a  sewer  pipe  laid  12  feet  below 
the  surface.  The  negligence  alleged  was  the 
disregard  of  alleged  surface  indications  of 
mischief  below  and  negligence  in  the  original 
construction  of  the  sewer  or  the  absence  of 
subsequent  examination  and  inspection,  and 
the  Court  found  that  these  allegations  were 
negatived  by  the  evidence.  liambert  v.  Oor- 
iwration  of  Lowestoft,  [1901]  1  K.  B.  590. 
was  referred  to  as  much  in  point.  0*Conmor 
V.  City  of  Hamilton,  25  O.  L.  T.  458,  6  O.  W. 
R.  227,   10  O.  li.  R.  529. 
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Mtiiiioipal    Corporation   —    "Negligence 

—  Injury  to  Person  —  Pro(Biinate  Cause  — 
Ohstctcle  ifn  Road  —  Warning  —  LiahUityA 
— Where  a  road  is  so  constructed  or  altered 
as  to  present  at  one  part  two  paths,  both 
of  which  exhibit  the  appearance  of  having 
been  used  by  travellers,  and  one  of  them  leads 
to  a  dangerous  place,  it  is  the  duty  of  those 
in  charge  of  the  road  to  indicate  in  a  manner 
not  to  be  mistaken,  by  day  or  by  night,  that 
the  unsafe  path  is  to  be  avoided,  and,  if  it 
cannot  otherwise  be  done,  to  put  up  such  an 
obstruction  as  will  turn  the  traveller  from  the 
wrong  track.  The  barrier  in  this  case  was 
a  mere  stick  of  wood  laid  across  the  road, 
and  it  was  held  by  the  Divisional  Court  that 
it  was  insufficient  for  the  purpose,  and  that 
the  defendants  were  liable  for  injuries  to 
the  plaintiff,  although  there  was  a  *'  concur- 
ring cause  of  injury,"  in  the  horse  driven 
by  the  plaintifiTs  father  becoming  unmanage- 
able because  of  the  unhitching  of  a  tr^ce, 
owing,  however,  to  no  fault  or  negligence 
of  the  driver.  Thomas  v.  Toxonship  of 
North  Nortcich,  25  C.  L.  T.  398,  6  O.  W. 
B.  13.  9  O.  L.  R.  666. 

Notioe  of  Aooident  —  3  Edw.  VII.  c. 
18,  s.  130,  s.-s.  5  —  Failure  to  give  notice 

—  Reasonable  excuse.  Biggart  v.  Town  of 
Clinton,  3  O.  W.  R.  625. 

Notice  of  Aooident  —  Reasonable  Ex- 
cuse for  Want  of  —  Knowledge  of  Corpora- 
tion  —  Prejudice  —  Appeal  from  Ruling  of 
Trial  Judge.] — In  an  action  against  a  muni- 
cipal corporation  to  recover  damages  for  in* 
juries  sustained  by  reason  of  non-repair  of 
a  highway,  the  ruling  of  the  Judge  at  the 
trial  as  to  whether  there  is  reasonable  excuse 
for  the  want  or  insufficiency  of  a  "  notice  in 
writing  of  the  accident  and  the  cause  there- 
of/' and  whether  the  defendants  have  been 
prejudiced  in  their  defence,  under  s.  606  of 
the  Municipal  Act,  3  Edw.  VII.  c.  19  (O.), 
is  subject  to  appeal.  The  defendants  had 
actual  knowledge  of  the  accident  to  the  plain- 
tiff and  its  cause  on  the  day  it  happened.  It 
was  caused  by  the  cave-in  of  a  well  travelled 
public  street  in  the  centre  of  a  city.  The 
plaintiff's  left .  and  only  remaining  arm  was 
broken  and  he  sustained  other  injuries.  He 
was  in  a  hospital,  suffering  great  pain,  dur- 
ing the  seven  days  allowed  by  che  statute  for 
giving  notice,  and  notice  was  not  given  until 
the  eleventh  day  after  the  accident: — Held, 
Meredith,  J.,  dissenting,  reversing  the  judg- 
ment of  Meredith,  C.J.,  at  the  trial,  that 
^  there  was  reasonable  excuse  for  the  want 
^  of  a  notice  in  due' time;  and,  affirming  the 
judgment  of  Meredith,  C.J.,  that  the  de- 
fendants had  not  thereby  been  prejudiced  in 
their  defence.  Armstrong  v.  Canada  Atlantic 
R.  W.  Co.,  2  O.  L.  R.  219,  4  O.  L.  R.  560. 
applied  and  followed.  0*Connor  v.  Cilp  of 
Hamilton,  24  Occ.  N.  370,  8  O.  L.  R.  391,  3 
O.  W.  R.  918. 

Notice  to  Municipal  Corporation  — 

3  Edw.  VII.  ch.  18,  sec.  130,  seb-sec.  5  — 
Failure  to  give  notice  — •  Reasonable  excuse. 
Biggart  v.  Town  of  Clinton,  2  O.  W.  R.  1092. 

Objects  Placed  on  HlglLway — Neglect 
of  municipality  to  remove  —  Frightening 
horse  —  Liability  —  Character  of  horse  — 
Contributory  negligence.  Hemphill  v.  Town- 
ship 6f  Haldimand,  3  O.  W.  R.  605.  4  O. 
W.    R.    163. 


Open  and  Ungnarded  Trench  —  In- 
jury to  person  —  Nonfeasance  —  Statutory 
limitation  of  action  —  Time  —  Liability  of 
municipal  corporation.  Cook  v.  Town  of 
CoUingwood,  2  O.  W.  R.  966. 

Opening  in  Street  —  Injury  to  Person 
—  Municipal  Corporation  —  Nonfeasance  — 
Limitation  of  Actions  —  Negligence  of  Li- 
censee.]— Section  606  of  the  Municipal  Act, 
R.  S.  O.  1897  c.  223,  which  requires  an  action 
against  a  municipal  corporation  for  neglect 
to  keep  the  streets  in  repair  to  be  brought 
within  3  months,  applies  to  an  action  against 
a  corporation  for  an  injury  occasioned  by  the 
failure  properly  to  guard  an  opening  made, 
with  the  corporation's  permission,  in  the  side- 
walk adjoining  certain  premises  for  access  to 
the  cellar  thereof;  at  all  events  it  was  never 
intended  that  the  granting  of  such  permission, 
authorized  by  s.  639  of  the  Act,  should  ren- 
der the  corporation  liable  for  the  acts  and 
omissions  of  its  licensee,  except  subject  to  the 
requirements  of  s.  606.  Judgment  of  Boyd, 
C,  21  Occ.  N.  561,  2  O.  L.  R.  579,  affirmed. 
Minns  v.  VUlagc  of  Omemee,  8  O.  L.  R.  508. 

Person  Crossins  Street  Railway 
Track  —  Negligence  of  street  railway  com- 
pany —  Excessive  speed  of  car  —  Failure  tu 
give  warning  —  Proximate  cause  —  Contri- 
butory Negligence  —  Evidence  —  Improper 
admission  of  —  Trial  without  jury  —  No 
substantial  miscarriage  —  Damages  —  Re- 
duction. Marsh  V.  City  of  Hamilton,  3  O. 
W.  R.  525. 

Proximate  Ganse  —  Repair  of  road  — 
Obstacle  —  Warning  —  Liability.  Thomas 
V.  Toionship  of  North  Norwich,  4  O.  W.  R. 
517. 

Pronimate  Oanse  —  Snow  —  Township 
Corporation  —  Notice  —  Pathmaster  —  Stat- 
ute Labour.]  —  The  plaintiff  in  travelling 
on  a  highway  under  the  control  of  the  de- 
fendant corporation,  with  a  team  of  horses 
and  waggon,  came  to  a  place  where  the 
road  was  impassable  on  account  of  drifted 
snow  for  more  than  half  a  mile.  At  the 
side  of  the  road  between  the  ditch  and  a  farm 
fence  was  a  temporary  track  made  by  the 
travelling  public  which  was  safe  while  the 
frost  lasted  and  the  snow  was  hard.  But 
a  thaw  was  in  progress  which  had  commenced 
three  days  before,  and  when  those  in  the  wag- 
gon sought  to  use  the  track  the  horses  broke 
through  and  the  waggon  was  in  danger  of 
being  upset.  The  plaintiff  got  out  and  in 
assisting  the  hordes  was  injured  by  one  of 
them : — Held  that,  under  the  circumstances, 
it  was  the  duty  of  the  defendants  to  havo 
opened  up  a  way  through  the  drift  sufficient 
to  enable  vehicles  such  as  the  waggon  in 
which  the  plaintiff  was  travelling  to  havn 
passed  in  safety  along  this  highway;  that 
the  defendants  had  notice  that  the  highway 
was  out  of  repair ;  that  the  non-repair  was  the 
proximate  cause  of  the  injury;  and  that  the 
plaintiff  was  entitled  to  recover: — Semble. 
that  it  was  the  duty  of  the  pathmaster  to  use 
statute  labour  to  make  a  safe  track.  Jud;;- 
ment  of  a  Divisional  Court  (2  O.  W.  R. 
139)  reversing  judgment  of  Failc^onbridge, 
C.J.  (1  O.  W.  R.  568),  affirmed.  Hogg  v. 
Township  of  Brooks,  24  Occ.  N.  171,  7  O.  L. 
R.  273,  3  O.  W.  R.  120. 

Public  Hishway  —  What  Constitutes,] 
— A    winter   road,    open    to   everybody,    over 
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which  a  great  number  of  persons  pass  and 
which  has  nothing  about  it  to  indicate  that 
it  is  a  private  road,  is  a  public  road,  and  the 
corporation  of  the  municipality  in  which  ii 
is  situated  are  liable  for  injuries  caused  by 
non-repair.  Duchi:ne  v.  Corporation  of  Beau- 
port,  g.  K.  23  S.  C.  80. 

Roadway — Defect  in — Findings  of  2'rial  \ 
Jndgc,\ — The  plaintiff ,  in  crossing  at  night 
on  foot  a  busy  street  in  the  city,  did  so  at 
a  point  thirty  feet  distant  from  the  crossing, 
proceeding  in  a  diagonal  direction  across  the 
carriage  way.  There  was  a  hole  or  de- 
pression in  the  asphalt  pavement  from  one 
11  nd  a  half  to  ou(!  and  seven-eighths  inches 
deep  at  its  nearest  part,  and  the  plaintiff  : 
slipped  upon  the  edge,  and  was  injured.  In 
an  action  against  the  city  corporation  for 
damages  for  negligencCi  the  trial  Judge  found 
that  the  accident  was  caused  by  the  defend- 
ants' negligence  in  allowing  the  pavement 
to  be  and  remain  dangerously  out  of  repair; 
that  the  plaintiff  was  not  guilty  of  contri- 
butory negligence  in  crossing  the  street  dia- 
gonally ;  that  the  street  was  not  sufficiently 
out  of  repair  to  .be  dangerous  to  horses  oi: 
vehicles  *  and  assessed  damages  to  the  plain- 
tiff:— ^Hekl,  l>Uconbndge,  C.J.,  dissenting, 
that  the  plaintiff,  using  the  carriage-way 
when  on  foot,  had  no  right  to  expect:  a  higher 
degree  of  repair  than  would  render  the  way 
reasonably  safe  for  vehicles;  and  the  last 
finding  of  the  Judge  put  the  plaintiff  out  of 
Court.  Boss  V.  Littoii,  5  C.  &  P.  407,  ex- 
plained and  distinguished.  Semble,  per 
Street,  J.,  that  the  defect  in  question  was 
uot  one  from  which  a  reasonable  man  would 
have  apprehended  danger  to  any  person  either 
on  foot  or  in  a  carriage,  and  therefore  the 
corporation  could  not  be  guilty  of  negligence 
in  regard  to  it.  Belling  v.  City  of  Hamilton^ 
22  Occ.  X.  110,  3  O.  L.  R.  318.  1  O.  W. 
R.  124. 

Roadway  —  Obstruction  —  Injury  to 
Traveller  —  Contributory  Negligence,]  —  Ac- 
tion for  damages  for  injuries  caused  through 
the  alleged  negligence  of  a  municipal  corpora- 
tion in  permitting  a  mound  of  earth  about 
eight  inches  in  height  to  remain  at  the  filling 
over  a  trench  dug  to  lay  a  pipe  across  a 
l)ublic  street.  In  passing  over  the  obstruc- 
tion during  the  night,  the  plaintiff's  hoi*se 
stumbled  and  fell,  throwing  the  plaintiff  from 
the  vehicle,  and  causing  the  injury  complained 
of: — Held,  affirming  the  judgment  in  33  N. 
S.  Reps.  201,  that  there  had  been  no  negli- 
gence on  the  part  of  the  defendants;  that 
the  obstruction  was  not  serious  or  unusual;, 
and  that  the  accident  occurred  through  want 
of  proper  care  by  the  plaintiff  in  approach- 
ing, in  the  darkness,  the  dangerous  place 
which  he  had  previously  seen  in  the  same 
condition  bv  davlight.  Messenger  v.  Toicn  of  ' 
Bridgetown,  3l"S.  C.  R.  379. 

Roadway  —  Obstruction  —  Telephone 
Pole  —  Negligence  —  Proximate  Cause  — 
Third  Party  —  Costs.] — A  person  driving  on 
a  public  highway  who  sustains  injur>'  to 
his  person  and  property  by  the  carriage  com-  - 
ing  in  contact  with  a  telephone  pole,  lawfully 
placed  there^  cannot  maintain  an  action  for 
damages  if  it  clearly  appears  that  his  horses 
were  running  away,  and  that  their  violent, 
uncontrollable  speed  was  the  proximate  cause 
of  the  accident.  The  defendants,  the  city 
corporation,  were  ordered  to  pay  the  costs 
of  the  telephone  company,  the  third  parties,  it 


being  shewn  that  the  company  placed  the  pole 
where  it  was,  lawfully  and  by  the  authority 
of  the  corporation.  Decisions  in  18  Ooc.  N. 
310,  29  O.  R.  518,  19  Occ.  N.  382  26  A.  R. 
521.  reversed.  Atkinson  v.  City  of  Chatham^ 
21  Occ.  N.  135;  nS.  C,  sub.  nam.  Bell  Tele- 
phone Co.  v.  City  of  Chatham,  31  S.  C.  R. 
01. 

Roadway  —  Vis  Major  —  Action  — 
Security  for  Costs — Deposit  ^ —  Preliminary 
Exception.] — ^The  failure  by  'a  plaintiff  who 
is  not  a  ratepayer  to  deposit  $10  as  security 
for  costs  of  an  action  against  a  municipal 
corporation,  in  accordance  with  art.  793,  M. 
C,  must  be  raised  by  preliminary  exception 
and  not  by  plea  to  the  merits.  2.  In  re- 
gard to  the  deposit  required  by  art.  793,  M. 
C„  there  'is  no  distinction  between  actions 
for  penalties  and  actions  for  damages.  3. 
A  municipal  corporation  is  bound  to  keep 
roads  at  all  times  in  good  order,  and  can 
only  be  relieved  by  proving  force  majeure. 
Young  v.  Toicnship  of  Stanstead,  Q.  R.  21 
S.   C.   148. 

Sidewalk— /)e/cc*  in— Notice  of  Defect 
— Damages — Quantum,] — Where  a  sidewalk 
on  one  of  the  principal  streets  of  a  town,  on 
which  there  was  considerable  traffic,  had  been 
laid  down  for  so  long  a  period  as  to  become 
unsound,  the  scantling  or  stringers  being  so 
rotten  as  to  be  unable  to  hold  the  nails  fast- 
ening the  boards  placed  across  them: — Held, 
that  its  condition  was  such  as  to  impose  on 
the  corporation  a  constant  care  and  super- 
vision over  it;  so  that  when  one  of  the 
boards  was  proved  to  have  been  missing  for 
a  week,  leaving  a  hole  some  six  or  eight 
inches  deep,  into  which  a  person  fell  and 
was  injured,  notice  to  the  corporation  of  such 
defect  in  the  sidewalk  must  be  assumed,  and 
liability  for  the  damage  occasioned  by  the 
accident  imposed  on  them.  The  damages  as- 
sessed at  the  trial,  $1,500,  were  reduced  to 
$900,  the  Court  being  of  opinion  that  the 
latter  was  the  more  reasonable  amount,  hav- 
ing regard  to  the  injuries  sustained,  a  sprain- 
ed ankle  and  an  affection  of  the  sciatic  nerve, 
from  which  recovery  might  be  expected  at 
no  distant  date.  McGarr  v.  Toicn  of  PreM- 
cott,  22  Occ.  N.  281,  4  O.  L.  R.  280,  1  O. 
W.   R.    54,    430. 

Sidewalk  —  Excavation  —  MuMdpnl 
Corporation  —  Qts  Compa^iy  —  Joint  Lia- 
bility —  Negligence  —  Relief  Over.]  —  A 
municipal  corporation  having  placed  a  bar- 
rier round  a  portion  of  a  sidewalk  in  oonrse 
of  repair,  the  plaintiff,  at  night,  passing 
around  the  barrier,  fell  into  a  trench  dug 
by  a  gas  company,  with  consent  of  the  cor- 
poration, under  an  agreement  for  indemnity 
and  to  properly  warn  and  protect  the  public. 
No  light  was  put  up  by  the  corporation  or 
company : — Held,  that  both  were  liable  to  the 
plaintiff,  the  coriK>ration  for  non-repair  and 
not  warning  the  public,  and  the  company 
under  their  special  contract  with  the  corpora- 
tion and  under  R.  S.  O.  1807  c.  199.  s.  28; 
but  that  the  corporation  should  have  jodg- 
ment  over  against  the  company.  Mclntyre 
V.  Tou:n  of  Lindsay,  22  Occ  N.  292,  4  O. 
L.    R.    448. 

Sidewalk  —  Excavation  Insufficienily 
Protected — Munieipai  Corporation  —  Negli- 
gence.]— ^The  defendant  company  made  an 
excavation  across  a  sidewalk  on  a  public 
street,  in  the  city  of  Halifax,  for  the  pur- 
pose   of    laying    cables    underground.        The 
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excavation  was  protected  after  working  hours 
by  a  number  of  barrelSi  with  planks  laid 
across  the  tops  from  one  to  another.  Haix^ 
tiff,  while  passing  along  the  sidewalk,  after 
dark,  in  the  absence  of  the  watchman,  fell 
into  a  portion  of  the  excavation,  from  which 
the  barricade  had  been  removed  after  it  had 
been  placed  in  position,  and  was  severely  in- 
jured. The  evidence  given  on  the  trial  of 
an  action  for  negligence  shewed  that  the  bar- 
rier erected  was  of  a  frail  and  insufficient 
character,  and  that  the  place  was  insufficient- 
ly lighted,  and*  that  if  it  had  not  been  for 
the  w^ant  of  care  on  the  part  of  defendant 
in  these  particulars,  the  accident  would  not 
have  happened: — Held,  that  plaintiff  was  en- 
titled to  a  verdict.  Cox  v.  Nova  IScotia 
Telephone  Co.,  So  S.  S.  Reps.  148. 

Sidewalk  —  iSnow  and  Joe — Liahility  of 
Municipality.] — The  obligation  devolving  uj)- 
on  a  city  corporation  to  keep  the  sidewalks 
of  the  city  in  a  safe  condition  is  temporarily 
suspended  where  the  climatic  conditions — such 
as  a  heavy  rainfall  accompanied  by  high  tem- 
perature, followed  by  strong  wind,  sudden 
frost  and  low  temperature — are  such  that 
the  city  could  not,  by  the  exercise  of  reason- 
able diligence,  have  remedied  the  conditioh 
of  the  sidewalk  in  question  before  the  acci- 
dent happened.  2.  The  fact  that  the  side- 
walk in  question,  Avhich  was  in  front  of 
vacant  lots,  had  not  been  properly  attended 
to  throughout  the  winter,  does  not  affect  the 
decision  of  such  case,  the  city  not  being  re- 
sponsible for  damlages  in  consequence  of  negli- 
gence which  does  not  apply  to  the  particular 
circumstances  when  the  damages  were  in- 
curred. D*Estimonville  v.  City  of  Montreal, 
Q.  R.  18  S.  C.  470. 

Sidewalk  —  Snow  and  ice  —  Municipal 
corporation  —  Gross  negligence.  Stevens 
V.   City  of  Chatham,   1   O.   W.   R.  199. 

Side^^alk  —  Snow  and  Ice  —  Municipal 
Corporations — 'Negligence  —  Maintenance  of 
titreets  —  **  Gross  Negligence,"}  —  About 
10.30  on  a  morning  in  January  a  man 
walking  along  a  street  crossing  in  Toronto 
slipped  on  the  ice  and  fell,  receiving  injuries 
from  which  he  eventually  died.  His  widow 
brought  an  action  for  damages  under  Lord 
Campbell's  Act,  and  on  the  trial  it  was 
shewn  that  there  had  been  a  considerable  fall 
of  snow  for  two  or  three  days  before  the 
accident,  and  on  the  day  preceding  there  had 
been  a  thaw  followed  by  a  hard  frost  at 
night.  There  was  evidence,  also,  that  early 
in  the  morning  of  the  day  of  the  accident 
employees  of  the  city  corporation  had  scatter- 
ed sand  on  the  crossing,  but  the  high  wind 
prevailing  at  the  time  had  probably  blown 
it  away: — Held,  affirming  the  judgment  of 
the  Court  of  Appeal,  27  A.  R.  410,  20  Occ. 
N.  300,  that  the  facts  in  evidence  were  not 
sufficient  to  shew  that  the  injury  to  the  de- 
ceased was  caused  by  "  gross  negligence  "  of 
the  corporation  within  the  meaning  of  R.  S. 
O.  1897  c.  223,  s.  606  (2).  Imr  v.  City  of 
Toronto.  21  Occ.  N.  365,  31   S.  C.  R.  323. 

Sidew^alk  —  Opening  in  —  Injury  to 
Pedestrian  — Want  of  Guard  —  Municipal 
Corporation  —  Relief  Over.] — The  plaintiff, 
whose  eye-sight  was  defective,  was  walking  in 
a  city  street,  when,  stepping  towards  a  door- 
way leading  into  a  tavern,  he  stubbed  his  toe 
against  the  step  or  door-sill,  and,  stumbling 


back,  fell  into  an  area  in  the  sidewalk  used 
by  the  tavern-keeper,  by  the  permission  of 
the  municipality,  for  the  purpose  of  putting 
beer  into  his  cellar,  and  then  open  and  being 
;  used  for  such  purpose.  A  keg  had  been,  placed 
'  at  each  of  the  outside  comers  of  the  opeu- 
!  ing  to  warn  passers-by : — Held,  that  the  muni- 
cipality were  liable  for  negligence  in  leaving 
tlie  opening  without  an  adequate  guard ; 
that  contributory  negligence  could  not  be 
imputed  to  the  plaintiff;  and  that  the  tavern- 
keeper  was  liable  over  to  the  defendants. 
hometcood  v.  City  of  Hamilton,  21  Occ.  N. 
20(5,  1  O.  L.  R.  266. 

Sidew^alk  —  Opening  in  —  Injury  to 
Pedestrian  —  Want  of  Guard  —  Munictpul 
Cot^oration  —  Non-feasance  —  Limitation  of 
Actions  —  Trap-door  —  Master  and  Servant.] 
.  —  Two  servants  of  the  defendant  G., 
were  engaged  in  their  master's  business  in 
unloading  and  storing  a  cask  of  beer  in 
the  cellar  of  his  house  by  means  of  opening 
a  trap-door  in  the  sidewalk  in  front  of 
the  house.  This  was  at  night,  and  the 
trap-door  being  left  open,  and  no  light 
or  guard  being  provided,  the  plaintiff  fell 
into  the  opening  and  was  injured: — Held, 
that  this  negligence  of  the  servants  was  attri- 
butable to  the  master,  who  was  liable  for 
the  injury.  No  act  of  negligence  was  proved 
against  the  village  corporation,  nor  was  there 
evidence  upon  which  notice  to  the  corporation 
might  be  attributed ;  the  construction  of  an 
opening  in  the  sidewalk  is  authorized  by  the 
Municipal  Act,  s.  639,  and  no  fault  was  al- 
leged in  its  construction  or  maintenance; 
the  corporation  had  no  knowledge  of  the  open- 
ing being  left  after  dark  without  protection, 
and  it  was  not  shewn  that  they  had  means 
of  guarding  against  it.  Semble,  that,  under 
these  circumstances,  the  corporation  were  not 
liable.  Homewood  v.  City  of  Hamilton.  1 
O.  L.  R.  266,  considered.  But,  supposing 
the  corporation  liable,  it  could  only  be  for 
nonfeasance,  and  not  for  misfeasance,  and 
the  action  failed  because  not  brought  ^vithin 
three  months  after  the  damages  had  been 
sustained.  Minns  v.  Village  of  Omemee,  2t 
Occ.  X.  oCl,  2  O.  L.  R.  579. 

I 

Sidewalk  —  Voluntary  Subscription  — 
Statute  Labour.] — A  township  municipality 
was  held  liable  in  damages  for  an  injury  aris- 
ing through  the  non-repair  of  a  sidewalk  on 
a  highway  within  its  limits,  notwithstanding 
the  fact  that  the  sidewalk  was  built  by  volun- 
tary subscription  and  statute  labour,  nnd 
although  the  municipality  never  assumed  any 
control  over  it,  nor  was  any  public  money 
or  statute  labour  expended  on  it  with  the 
knowledge  of  the  council,  where  the  latter 
was  aware  of  the  existence  of  the  sidewalk, 
and  there  had  been  opportunity  and  time  to 
repair  it.  Uadill  v.  Township  of  Calcdon. 
22  Occ.  X.  175,  3  O.  L.  R.  66,  555,  1  O.  W. 
R.    299.  •  ^ 

Snow  —  Notice.  Hogg  v.  Township  of 
Brooke,  2  O.  W.  R.  139. 

SnoTT  and  Ice  —  Injury  to  pedestrian — 
Preponderance  of  evidence  —  Condition  of 
sidewalk  —  Failure  to  light  street  of  town 
—  Xonfeasnnce.  Evans  v.  Town  of  Huntn- 
viUe,  3  O.  W.  R.  108. 

Sno¥7  and  loe  —  Gross  negligence.  Ma- 
honcy  V.  City  of  Ottawa,  3  O.  W.  R.  695. 
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street  Railways — Negligence — Contribu- 
toiy  negligence  —  Municipal  corporation. 
AJarsh  v.  City  of  HamUton,  2  O.  W.  R.  480. 

Townahlp  Corporation — Bridge — Notice 
of  accident — Damages.  Mclnnea  V.  Township 
of  Egremont,  2  O.  W.  R.  382,  5  O.  L.  R. 
713. 


IV.  Obstbuction  and  Closing. 

By-Jaw  of  Townsliip  Counoll — Con- 
veyance of  land  to  private  personj^-Action 
against — ^Inconvenience  to  plaintiffs — ^Incon- 
venience to  public — Parties  —  Attorney-Gen- 
eral.   Logan  v.  Logan,  3  O.  W.  R.  558. 

Coi&Tlotlon  —  0/(i  Trail  —  Hudson's  Bay 
Company — Transfer  to  Territories — Crown — 
Expropriation  —  Compensation — Petition  of 
Right.] — When  a  statute  authorizes  the  ex- 
propriation of  private  land,  the  owner  is  not 
entitled  to  compensation,  unless  the  statute 
so  provides.  Even  where  compensation  is 
payable  by  the  statute,  the  party  expropriat- 
ing may  (unless  the  statute  otherwise  pro- 
vides) enter  upon  the  land  for  the  purposes 
expressed  by  the  statute,  without  being  li- 
able to  an  action  for  damages;  the  owner 
must  take  such  proceedings  as  may  exist  for 
obtaining  compensation — ^in  the  case  of  ex- 
propriation by  the  Crown  by  petition  of  right 
iu  the  Exchequer  Court  Where  land,  which 
was  part  of  the  lands  reserved  to  the  Hud- 
son's Bay  Company,  was  sold  in  a  state  of 
nature  to  a  purchaser,  who  obtained  a  certi- 
ficate of  ownership  therefor  under  the  Ter- 
ritories Real  Property  Act^  and  cultivated  and 
enclosed  it,  thus  preventing  the  use  of  an 
old  trail,  which,  subsequently,  was  surveyed 
and  transferred  to  the  Lieutenant-Governor 
for  the  use  of  the  Territories : — Held;  that  the 
purchaser  was  rightly  convicted  of  obstruct- 
ing a  public  highway.  Regina  V.  Himmons, 
1  Terr.  L.  R.  415. 

Dwelling  House  —  Survey  —  Lowering 
Grade  —  Compensation,] — A  survey  of  the 
town  of  Cornwall  was  confirmed  by  47  V. 
c.  50  (0.).  This  Act  declared  the  survey  to 
lay  down  correctly  the  lines  of  the  street  as 
originally  laid  out,  and  provided  .that: — 
*'  Where  any  dwelling  house  or  shop  .  .  . 
had  been  before  the  1st  January,  1888.  partly 
built  upon  any  street  as  ascertained  by  said 
survey,  it  shall  not  be  incumbent  upon  the 
owner  or  occupant  of  such  dwelling  house, 
shop,  or  building  to  remove  the  same  off  such 
street  until  the  rebuilding  of  such  dwelling 
house,  shop,  or  building,  or  the  repairing 
thereof  to  tne  extent  of  50  per  cent,  of  the 
then  cash  value  thereof;  but  this  proviso 
shall  not  apply  to  any  fence,  steps,  platform, 
sign,  porch,  or  projection  attached  to  any  such 
dwelling  house  or  shop."  The  survey  shewed 
that  a  certain  dwelling  encroached  four  feet 
upon  the  street,  and  that  the  verandah  at- 
tached to  it  encroached  thrae  feet  six  inches 
further  on  the  street.  This  verandah  was 
made  of  wood,  rested  on  stone  pillars,  had  its 
own  roof,  and  was  firmly  attached  to  the 
house : —  Held,  that  the  verandah  was  an 
integral  part  of  the  dwelling  house  and  not  a 
I>orch  or  projection  attached  to  it,  and  was 
not  to  be  considered  an  obstruction  on  the 
street  which  should  be  removed,  within  the 
above  proviso : — Held,  therefore,  that  the  posi- 
tion  of  the  dwelling  house  and  verandah  did 
not  bar  the  owner  from  applying  for  compen- 
sation under  the  Municipal  Act  for  damages 


sustained  by  reason  of  the  corporation  having 
lowered  the  giaide  of  the  street  in  front  U) 
an  extent  interfering  with  his  access.  Wit- 
liams  V.  Town  of  Cornwall,  20  Occ  N.  457, 
32  O.  R.  457. 

Munlolpal     Corporation  —  By-law  — 

l\ower  to  Clone  Roads.] — ^The  roads  men- 
tioned in  s.-s.  127  of  s.  50  of  the  Municipal 
Clauses  Act,  which  may  be  closed  by  by-law, 
■  are  not  only  such  roads  as  are  wholly  situate 
within  the  limits  of  the  municipality,  but  in- 
clude also  highways  or  trunk  roads  leading 
into  the  districts  beyond  the  boundaries. 
i^tyles  v.  City  of  Victoria,  8  B.  C.  R.  406. 

Nonf  easaiioe — Municipal  Corporation  — 
Knowledge — Pleading,] — ^The  declaration  al- 
leged that  the  defendants  wrongfully  and 
negligently  allowed  a  sidewalk  in  one  of  the 
streets  to  be  obstructed  by  a  pile  of  lumber, 
and  wrongfully  and  negligently  *  allowed  it  cu 
remain  there  for  an  unreasonable  time,  with- 
out lights  or 'other  signals  thereon,  whereby 
the  plaintiff  was  thrown  down  and  sustained 
the  injury  complained  of: — Held,  that,  as  the 
declaration  did  not  allege  that  the  defendants 
had  knowledge  of  the  obstruction,  it  disclosed 
a  mere  nonfeasance,  and  was  bad  on  demurrer. 
Rolsten  v.  City  of  St.  John,  36  N.  B.  Reps. 
574.  , 

Proof  of  Abandonmemt — Obstruction^ 
Action  to  Compel  Removal — Owner  of  Abut- 
ting Land.] — ^The  appellant  removed  a  fence 
and  took  possession  of  a  strip  of  land  which 
originally  had  been  detached  from  his  prop- 
erty, but  which  for  many  years  had  formed 
part  of  a  public  highway,  and  had  served  to 
give  the   respondent  access  to   his  property. 
The  respondent  brought  suit  asking  that  the 
appellant  be  ordered  to  cease  his  disturbance, 
and    replace    ithe    fence    as    it    was: — ^Held 
(affirming  the  judgment  in  Q.  R.  20  S.  0.  26. 
but  omitting  one  consid^rant),  that  it  was 
incumbent  on  the  appellant,  in  order  to  make 
good  his  pretension  that  the  strip  in  question 
had  ceased  to  be  a  public  road,  to  prove  that 
by   some   act   of  duly   constituted   and  com- 
petent authority  qualified  to  act  on  behalf  of 
the  public,  the  road  had  been  closed  or  abol- 
ished  and   the   rights  of   the  public  thereto 
renounced,  or,  at  least,  such  a  total  cessation 
of  use  by  the  public  of  the  road  as  a  public 
road,  and  such  a  conversion  thereof  to  other 
uses,   acquiesced   in   by   competent  authorityt 
as  would  constitute  a  total  abandonment  by 
the  public  and  such  competent  authority,  of 
all   rights   thereto   as  a  public   road.     2.  A 
person  owning  land  abutting  on  such  road, 
and  who  is  deprived  of  the  direct  access  which 
he  previously  had  thereto,  suffers  special  dam- 
age  by   the   closing   and   obstruction   of  the 
road,  and  has  in  consequence  a  right  of  action 
in  his  own  name  to  compel  the  removal  of 
the  obstruction.    Meloche  v.  Davidson,  Q.  H. 
11   K.  B.  302. 

Railways — Fences  —  Municipal    Corponr 
tion — By-law — Railway  Act  of  Canadik—Rttil- 
'Way  Committee  of  Privy  Council — Injunction^ 
— Removal  of  Obstruction  —  Jurisdiction.] — 
The  allowance  for  a  road  made  by  a  CrowD 
surveyor,  is  a  highway,  within  the  meaning 
of  6.  599  of  the  Municipal  Act,  and,  although 
not  an  open  public  road,  used  and  travelled 
upon  by  the  public,  it  is  a  highway  within 
the  meaning  of  the  Railway  Act  of  Canada. 
51  V.  c.  29.    2.  Although  the  road  allowance 
had  not  been  cleared  and  opened  up  for  pub- 
lic travel  and  had  not  been  used  as  a  public 
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road,  it  is  not  necessary  for  the  municipality 
to  pass  a  by-law  opening  it  before  exercising 
jurisdiction  over  it;  the  council  may  direct 
their  officers  to  open  the  road,  and  such  direc- 
tion will  be  sufficient.  3.  The  right  of  a  rail- 
way company  under  s.  00  (g)  of  the  Railway 
Act  to  construct  their  tracks  and  build  their 
fences  across  the  highway  is  subject  to  s.  183, 
which  provides  against  any  obstruction  to  the 
highway,  and  s.  194,  which  provides  for  fences 
and  eattle-guards  being  erected  and  main- 
tained ;  and,  therefore,  the  (defendants  had  no 
right  to  maintain  fences  which  obstructed  the 
highway  or  interfered  with  the  public  user  o'r 
w^ith  the  control  over  it  claimed  by  the  muni- 
cipality. 4.  That  the  Railway  Committee  of 
the  Privy  Council  had  no  jurisdiction  to  deter- 
mine the  questions  in  dispute;  s.  11  (h)  and 
(g)  of  the  Railway  Act  not  applying.  5.  That 
the  Court  had  jurisdiction  to  grant  the  relief 
sought.  Fenelon  Falls  v.  Victoria  R.  W.  Co., 
20  Or.  4,  and  City  of  Toronto  v.  Lorsch,  24 
O.  R.  227,  followed.  6.  That  the  highway, 
being  vested  in  the  township  corporation,  who 
desired  to  open  and  make  it  fit  for  public 
travel,  the  plaintiffs  were  entitled  to  have 
the  defendants  enjoined  from  obstructing  it 
and  ordered  to  remove  the  fences*  To%on$hip 
of  Gloucester  v.  Canada  Atlantic  R.  W.  Co., 
22  Occ.  N.  63^  284,  3  O.  L.  R.  85,  4  O.  L. 
R.  262,  1  O.  ^.  R.  18,  63.  485. 

Biglht  of  Municipality — Restoration  of 
Latid  and  Fences,] — ^The  right  of  property  of 
a  municipal  corporation  in  a  public  road  is 
a  conditional  right,  which  exists  only  so  long 
aa  the  road  is  used  as  such ;  after  the  closing 
of  the -road,  the  land  comprised  in  it  is  re- 
stored to  the  property  from  which  it  was  de- 
tached, and  the  fences  to  those  who  made 
them.  Corporation  of  BelasU  y.  Patenaude. 
Q.  R.  25  S.  C.  326. 


V.  Pbivate  Way. 

Agreewient  —  Specific  performance — In- 
junction—  Obstruction  —  EJasement — ^Tenant 
for  life  —  Uncertainty  —  Acquiescence  —  Part 
performance — Costs.  Famham  v.  BradshatOy 
3  O.  W.  R.  77. 

Building — Mandatory  injunction.  Scott 
V.  Barron,  1  O.  W.  R.  558. 

Claim  to  Bight  of  Way — Evidence — 
Dedication  —  Prescription  —  Trespass — In- 
junction —  Damages  —  Grant  —  "  Assignee." 
Doran  v.  McLean,  3  O.  W.  R.  662. 

Conveyanoe  of  Right  '  of  Way — Pos- 
session— Right  of  Cultivation — Deed— Rectifi- 
cation.]— A  conveyance  of  a  right  of  way  to 
a  power  and  light  company  for  a  pole  line 
and  any  other  purpose  which  it  may  use  it 
for,  and  the  sole  and  absolute  possession  Af 
the  right  of  way,  does  not  divest  the  grantor 
of  his  right  to  cultivate  the  right  of  way  in 
such  a  manner  as  will  not  interfere  with  the 
company *s  poles  or  pole  line.  A  claim  for 
rectification  of  the  conveyance  was  dismissed. 
Tarry  v.  West  Kootenay  Power  and  Light 
Co.,  11  B.  C.  R.  220,  1  W.  L.  R.  186. 

Basement  —  Implied  grant  —  Intention. 
Styles  V.  Towers,  1  O.  W.  R.  523. 

Easement — Prescription  —  Railwajf — Sta- 
tion   Grounds  —  Implied    Grant  —  Powers   of 


Company  —  Benefit  —  Superfluous  Lands  — 
Necessity.] — The  defendant  claimed  a  right  of 
way  through  the  plaintiffs'  station  grounds 
at  M.  by  virtue  of  open,  continuous,  and  un- 
interrupted user  for  more  than  30  years: — 
Held,  that  the  right  must  rest  upon  the  pre* 
sumption  of  a  grrant,  and  if  an  actual  grant 
would  have  been  illegal  and  void,  a  grant  im- 
plied from  2U  years*  user  could  not  be  valid. 
The  user  on  which  the  defendant  relied  began 
in  1872.  At  that  time  the  Northern  Railway 
Company  of  Canada,  through  whom  the  plain- 
tiffs derived  title,  had  no  power  to  make  a 
sale  or  grant  of  any  of  their  property  other- 
wise than  for  the  benefit  and  account  of  the 
railway,  12  V.  c.  106  (C.)  In  1868  the 
Northern  Railway  was  declared  to  be  a  work 
for  the  general  advantage  of  Canada,  but 
none  of  the  general  Railway  Acts  passed  by 
the  Dominion  Parliament  was  made  applic- 
able to  it  until  the  passing  of  the  Railway 
Act,  1888,  ss.  3  and  5 ;  and  by  s.  00  (d)  the 
power  of  a  railway  company  to  sell  and  dis- 
pose of  lands  and  other  property  was  limited 
to  so  much  thereof  as  was  not  necessary  for 
the  purposes  of  the  railway.  The  land  in 
question  was  acquired  for  use  by  the  company 
as  a  railway  station^  and  the  area  was  with- 
in the  quantity  which  they  were  authorized 
to  acquire  for  the  purpose: — ^Hleld,  that 
neither  at  the  time  when  the  user  on  whidi 
the  defendant  relied  began,  nor  since,  was 
there  power  in  the  railway  company  to  make 
a  grant  of  such  a  right;  it  was  not  for  the 
benefit  of  the  railway ;  neither  was  it  of  lands 
not  required  for  its  purposes;  and  the  de- 
fendant had,  therefore,  failed  to  establish  his 
right.  Between  the  lot  owned  by  the  defen- 
dant and  the  station  grounds  there  was  a 
strip  of  land  laid  out  as  a  street  which  he 
was  occupying  as  part  of  his  premises : — Held, 
that,  even  assuming  that  he  had  acquired  title 
to  the  strip  by  possession,  that  did  not  carry 
with  it  any  right  to  a  way,  of  necessity  or 
otherwise,  over  the  plaintiffs'  lands  in  order 
to  «ive  him  an  outlet.  Judgment  of  Boyd,  C. 
1  O.  W.  R.  605,  reversed :  Osier,  J.A.,  dis- 
senting. Grand  Trunk  R.  W.  Co,  v.  Valliear, 
24  Occ.  N.  207.  7  O.  L.  R  364,  3  O.  W.  R. 
08. 


—  Way  of  Necessity  —  Parol 
Grant — Prescription-^ onstructive  Notice. ] — 
The  defendant  asserted  a  right  to  cross  the 
plaintiff's  land  in  going  from  his  farm  to  the 
I  travelled  road.  The  plaintiff's  predecessor  in 
'  title,  as  part  of  an  agreement  for  an  exchange 
I  of  lands  with  the  defendant,  had  promised 
verbally  to  allow  the  latter  to  cross  the  parcel 
in  question,  and  the  defendant  had  exercised 
the  right  for  four  or  five  years.  After  that, 
the  user  ceased  for  six  or  seven  years  and  . 
until  about  1886,  when  the  defendant  begun 
to  use  the  trail  for  heavy  loads,  but  in  1802 
the  defendant  himself  built  a  fence,  without 
any  gate,  across  the  trail.  There  was  no 
evidence  to  shew  that  the  plaintiff  had  any 
notice  of  the  verbal  agreement  when  he 
bought : — Held,  that  the  intermittent  use  of  a 
convenient  old  trail  was  not  sufficient  to 
affect  the  plaintiff  with  constructive  notice  of 
the  alleged  agreement.  2.  That  the  defendant 
was  not  entitled  to  use  the  trail  as  a  way  of 
necessity,  although  there  were  natural 
obstacles  to  his  reaching  the  highway  by  any- 
other  road.  3.  That  there  was  no  such  con- 
tinuous enjoyment  of  the  way  as  is  necessary' 
to  establish  an  easement  by  prescription  under 
2  &  3  Wm.  IV.  c.  71,  s.  2.  Carr  v.  Foster,  8 
Q.  B.  Tk^I.  and  Hollins  v.  Verney,  13  Q.  B. 
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D.  308,  followed.  4.  That  the  evidence  was 
not  sufficient  t6  establish  a  definite  agreement 
for  a  perpetual  righc  of  way  or  to  warrant 
the  interference  of  a  Court  of  equity  uy  way 
of  specific  performance,  as  the  agreement  was 
made  when  the  country  was  sparsely  settled 
and  the  road  allowances  were  not  expected  to 
be  speedily  made  passable,  and  the  passage 
across  the  intervening  land  not  owned  by 
either  party  might  have  been  shut  off  at  any 
time.  liuddleston  v.  Love,  21  Occ.  N.  447, 
13  Man.  L.  R.  432. 

Grant  of  Right  —  Exception  —  Uoserva- 
tion — Evidence  —  Onus  —  Prescription,  l^eid 
V.  aoodicin,  6  O.  W.  R.  944. 

Passage-¥7ay  bet-ween  Houses  —  Eflse- 
ment  —  Prescription  —  Leave  and  license  — 
Fences  —  Boundary  —  Injunction  —  Costs. 
.Stctcart  V.  Rogers,  G  O.  W.  R.  195. 

• 

Right  of  Way — Evidence — Dedication — 
Waj'  of  necessity — ^Trespass  —  Injunction  — 
Damages.     Doran  v.   McLean,   2   O.    W.   R. 

788. 

Right  of  Way  —  Easement — User — Sta- 
tute of  Limitations — Declaratory  judgment — 
Injunction.  '  Bartle  v.  Pcarce,  4  O.  W.  R. 
444. 

Right  of  Way — Severed  F<irm — User  — 
Right  to  Place  Gates  at  Termini — Deed,] — 
The  plaintiff,  being  the  owner  of  a  part  of  a 
farm  which  was  subject  to  a  right  of  way 
connecting  two  other  portions  of  the  farm, 
reserved  by  a  former  owner  of  the  whole 
farm,  for  the  use  and  benefit  of  himself,  his 
heirs  and  assigns,  as  a  lane  or  roadway  33 
feet  wide  across  so  long  as  needed  or  required 
in  passing  to  and  from  the  other  lands  now 
owned  by  (the  grantor),  brought  his  action 
for  a  declaration  of  his  right  to  place  gates 
at  the  termini  of  the  right  of  way :  —  Held, 
that  he  was  so  entitled:  Osier  and  Maclennan, 
JJ.A.,  dissenting.  Judgment  of  Falconbridge, 
C.J.,  2  O.  W.  R.  258,  reversed.  Sipic  v. 
Blow,  24  Occ.  N.  392,  8  O.  L.  R.  547,  3  O. 
O.  W.  R.  855. 

m 

Right  of  Way  Appurtenant  to  Land 

—  Prescription  —  Enjoyment  for  Jip  Years  — 
Interruptions — Life  Estate — Pleading.]  —  In 
an  action  by  the  plaintiff  for  trespass  to  land, 
of  which  the  plaintiff  was  the  admitted  owner, 
the  defendant  justified  under  an  alleged  right 
of  way  appurtenant  to  land  owned  by  his 
father,  J.  W.,  which  J,  W.  and  the  defendant 
were  farming  jointly  at  the  time  the  alleged 
trespasses  wore  committed.  The  evidence 
shewed  that  J.  W.  became  the  owner  of  and 
went  into  possession  of  his  land  in  18r)5,  ai 
which  time  A.,  the  plaintiff's  predecessor  in 
title,  was  owner  of  and  in  possession  of  the 
servient  tenement.  That  in  April,  1856,  J. 
W.,  with  the  knowledge  and  assent  of  A.. 
made  use  of  the  way  claimed,  being  informed 
by  A.  that  he  had  the  right  to  do  so,  and  that 
thi»  way  had  been  given  by  the  previous  owner. 
P.  A.,  for  the  benefit  of  the  lots  owned  by  J. 
W.  That  there  had  been  a  user,  at  various 
times  in  each  year,  as  required,  from  185G 
down  to  1800,  the  time  of  action  brought, 
"without  any  interference  by  plaintiff,  or 
others,  until  1806,  when,  and  in  1807,  1808, 
and  1800,  the  plaintiff  obstructed  the  way, 
and  sought  to  prevent  the  defendant  from 
using  it.  That  the  obstructions  placed  by  the 
plaintiff  were,   in  each  instance,   removed,  or 


protested  against,  by  the  defendant.  Evidence 
was  given  on  the  part  of  the  plaintiff  to  shew 
that  a  gate  had  been  maintained  across  the 
way,  and  that  the  user  was  permissive,  but 
the  trial  Judge  found  that  the  gate  was  main- 
tained with  the  defendant's  permission,  and 
that  its  purpose  was  to  avoid  the  exjtense  of 
fencing,  and  to  prevent  cattle  straying  at 
certain  seasons  of  the  year.  As  to  the  char- 
acter of  the  way  the  evidence  shewed  that 
it  was  a  well  denned  road,  with  deep  wheel 
tracks  over  its  entire  length,  except  for  a  few 
feet  close  to  the  gate,  where  the  ground  was 
hard  and  stony.  Also,  that  the  road  had 
been  in  the  same  conaition  throughout  the 
whole  period  during  which  it  had  been  used: 
— Held,  that  the  defendant  was  entitled  to 
the  way  claimed :  —  Held,  also,  •  ( following 
Symons  v.  Leaker,  15  Q.  B.  D.  629),  that  the 
period  from  1871  to  1895,  during  which  a 
life  estate  was  outstanding  in  the  plaintiff's 
mother,  was  not  to  be  excluded  in  computing 
the  period  of  forty  years  referred  to  in  R. 
S.  N.  S.  1900  c.  167.  s.  36,  although  it  should 
be  excluded  in  computing  the  shorter  period 
of  twenty  years.  Semble,  that  the  tenancy 
for  life,  being  a  matter  in  respect  to  which  the 
defendant  would  not  ordinarily  have  know- 
ledge, and  the  plaintiff  would,  should  have 
been  replied  by  the  latter.  Held,  also,  that 
the  occasional  attempts  at  interruption  by 
the  plaintiff  in  1897,  1898,  and  1899,  not  ac- 
quiesced in  by  the  defendant,  were  not  suffi- 
cient to  defeat  the  operation  of  the  statute. 
Eisenhauer  v.  Whynacht,  35  N.  S.  Reps. 
205. 

Sniferanoo — Floatable  River  —  Improve- 
n^ents  —  Riparian  Proprietors  —  Damages  — 
Malice — Threat.] — A  way  of  sufferance  is  not 
a  public  road,  and  the  owner  may  forbid  the 
use  of  it  to  any  one  he  pleases.  2.  A  floatable 
river  is  part  of  the  public  domain,  and  the 
riparian  proprietors  cannot  hinder  the  doin^ 
of  work  thereon  for  the  purpose  of  facilitating 
the  floating  of  logs.  3.  The  exercise  of  a 
right  within  permitted  limits  cannot  serve  a» 
a  basis  of  an  action  for  damages:  and  the 
forbidding  of  a  certain  thing,  accompanied  by 
a  threat  of  instituting  proceedings,  in  case  it 
is  done,  in  order  to  cause  one's  right  to  b** 
recognissed,  implies  no  malice  which  can  afford 
ground  for  an  action  for  damages.  Pierce  v. 
McConville,  Q.  R.  12  K,  B.  163. 


VI.  Other  Oases. 

Aocnmnlation  of  loe  —  Negligence  ot 
owner  of  building — Climatic  changes — Injury 
to  pedestrian  —  Liability.  Maisolm  v.  Brent- 
font  Street  R.  W.  Co.,  4  O.  W.  R.  249. 

Ornamental  Trees  —  Destruction  of,  6y 
Street  Railtcay  Company  under  Statute  — 
iHr  htc  of  Owners — Injunction — Construction 
of  Statnt€s.]^-The  plaintiffs  were  owners  of 
land,  and  as  such  claimed  ownership  by  virtue* 
of  s.  688  of  the  Municipal  Act,  Manitoba,  of 
all  shade  trees,  shrubs,  and  saplings  growin? 
on  the  road  opposite  to  their  lands:  the  ^^ 
fendanta  cut  down  and  destroyed  a  number 
of  the  trees,  and,  as  the  plaintiffs  asserts, 
intended  to  cut  dow^n  the  remainder.  The 
plaintiffs  claimed  an  injunction  and  damai:<«> 
The  defendants  were  incorporated  by  an  Art 
of  the  Manitoba  Legislature,  1  &  2  Bdw.  Vll. 
c.  71,  and  authorised  to  construct  an  electric 
railway  along  such  parts  of  the  highways  in 
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the  municipality  of  Assiniboia  as  might  be 
required/  provided  the  permission  of  the  muni- 
cipality was  first  obtained.  An  agreement 
was  entered  into  between  the  company  and 
the  municipality  authorizing  the  company  to 
proceed  with  the  construction.  '  A  plan  of  the 
roadbed,  including  the  portion  opposite  the 
plaintiffs'  land,  was  approved  bv  Uie  council : 
— Held,  that  the  plaintiffs  had  such  an  in- 
terest in  the  trees  in  question  and  in  the  eight 
feet  of  the  highway  adjoining  their  land,  as 
would  entitle  them  to  maintain  an  action  to 
prevent  destruction  of  the  trees  and  encroach- 
ment upon  the  eight-foot  strip  by  an  un- 
authorized person.  Where  a  statutory  right 
has  been  conferred}  the  legislature  will  not  be 
deemed  to  have  taken  away  that  right  by  a 
later  statute,  unless  fhe  plain  language  ot 
the  statute  shews  the  intention  so  to  do.  It 
did  not  appear  that  the  intention  of  the  legis- 
lature in  the  present  case  was  to  put  an  end 
to  the  plaintiff's  rights  summarily,  but  rather 
to  give  to  the  railway  company  the  right  of 
way  and  power  to  construct;  the  disposal  of 
the  plaintiffs'  rights  forming  the  subject  of 
another  consideration  and  of  other  provisions 
contained  in  the  Acts  embodied  in  and  form- 
ing part  of  the  special  Act.  The  plaintiffs' 
rights  formed  a  subject  of  compensation  which 
might  be  dealt  with  in  the  manner  provided 
by  the  Manitoba  Railway  Act  and  tl^  Mani- 
toba Expropriation  Act  embodied  in  the  Rail- 
way Act.  Bannatyne  v.  Suburban  Rapid 
Transit  Co.,  24  Occ.  N.  380.  15  Man.  L. 
R.  7. 

RemoTal  of  Saad  from  Street  I«aid 
Out  on  Plans — No  dedication  or  acceptance 
as  highways — ^M  ortgage — ^Foreclosure — Extin- 
guishment of  mortgagors'  rights — Resolution 
of  council — By-law.  Bimey  v.  Scarlett,  3  O. 
W.  R.  136. 

RentoTal  of  Sand  from  Streets — Plans 
— Dedication — Mortgage — Foreclosure.  Bimey 
V.  ScaHett,  2  O.  W.  R.  300. 

Toll  Boad  —  Avoiding  by  Private  Way  — 
Damages,] — A  person  whose  land  abuts  upon 
a  toll  road  upon  one  side,  and  upon  the  other 
side  upon  a  public  road  upon  which  no  right 
of  toll  exists,  may  open  upon  his  land  a  road 
communicating  with  the  latter  road,  and  thus 
avoid  passing  over  the  toll  road  and  paying 
toll,  and  the  commissioners  of  the  road  cannot 
claim  from  him,  as  damages^  the  tolls  which 
he  would  have  had  to  pay  ii  his  vehicles  has 
passed  over  the  toll  road.  Commissioners  of 
Jtoads  at  the  Barriers  of  Montreal  v.  Pennis- 
ton,  Q.  R.  23  S.  C.  AO. 


WEIGHTS  AND  HEASTTBES  ACT. 

See  CJoNTRACT — Lien. 


WIDOW. 

See  DowEB — Succession. 


WIDOW'S  BENEFIT. 

Sec  Devolution  of  Estates  Act. 


WniFUl  DESTBirCTION  OF  FENCE. 

fiee  Criminal  Law. 
D — 54 


WILL 

I.  Administration  and  Distribution  of 
Estates,  1698. 

II.  Construction,  1704. 

III.  Execution,  1742. 

IV.  Lbqacies  and  Devises,  1745. 

V.  Testamentary  Capacity  and  Undue 
Influence,  1749. 

VI.  Widow's  Election,  1751. 

VII.  Validity  of  Conditions,  1762. 

VIII.  Other  Cases,  1753. 


I.  Administration  and  Distribution  of 

Estates. 

AocmnnlatioaL  of  ReTennes.] —  Where 
the  trustees  under  a  will,  to  whom  the  entire 
estate  is  bequeathed  in  trust,  are  directed  by 
the  testator  to  apply  certain  amounts  for 
specified  purposes  until  a  division  of  the  estate 
shall  be  made  at  a  time  prescribed  by  the  will, 
it  is  their  right  and  duty  to  retain  and 
accumulate  the  surplus  revenues  of  the  estate 
although  not  specially  instructed  by  the  testa- 
tor to  do  so.  2.  The  fact  that  the  estate  ift 
much  larger  at  the  date  of  the  testator's  death 
than  it  was  when  the  will  was  made,  is  an 
extraneous  circumstance  which  cannot  be 
taken  into  account  by  the  Court  in  the  inter- 
pretation of  a  will,  so  as  to  change  its  meaning 
from  that  fairly  deducible  from  the  contents 
of  the  entire  instrument  itself.  Ogilvie  v. 
Ogilvie,  Q.  R.  21  S.  C.  180. 

Annuity  —  Ademption  —  Evidence,]  —  A 
testator  gave  by  his  will  to  each  of  two 
daughters  an  annuity  for  life  of  S6,000.  After 
making  the  will  he  gave  to  one  daughter  abso- 
lutely bonds  sufficient  to  produce  an  income 
of  a  little  more  than  $1,200  a  year,  and  by  a 
codicil  reduced  her  annuity  by  that  amount. 
He  subsequently  also  gave  to  the  other  daugh- 
ter absolutely  bonds  sufficient  to  produce  an 
income  of  a  little  more  than  $1,^(X)  a  year, 
and  instructed  his  solicitor  to  alter  his  will 
so  as  to  reduce  her  annuity  by  that  amount. 
He  died  suddenly,  and  the  will  was  not 
altered: — ^Held,  that  the  doctrine  of  ademp- 
tion applied,  and  that,  notwithstanding  the 
different  natures  of  the  two  gifts,  and  even 
without  the  evidence  of  intention,  the  second 
daughter's  annuity  must  be  treated  as  reduced 
pro  tanto.  Held,  also,  ho\^ever,  that  the  evi- 
dence of  intention  was  admissible  and  was 
conclusive.  Judgment  of  Ferguson,  J.,  1  O. 
L.  R.  364,  21  Occ.  N.  187.  affirmed.  Tuckett- 
Latcry  v.  Lamoureauw,  22  Occ.  N.  174,  3  O. 
L.  R.  577,  1  O.  W.  R.  295. 

Annuity — Change  on  land  —  Life  tenant 
and  remaindermen — Apportionment — Division 
of  money  in  Court — Account — Sums  charged 
against  life  tenant.  Reece  v.  Whitesellf  6  0« 
W.  R.  566. 

Annuities  —  Purchase  of  —  Assets  of 
Estate.] — ^Motion  under  Rule  938  for  direc- 
tions to  executors  of  a  will  as  to  the  distri- 
bution of  the  estate  among  the  residuary 
legatees  and  as  to  providing  for  the  payment 
of  annuities  bequeathed  by  the  will :  —  Held, 
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that  the  parties  interested  in  the  residue  were 
entitled  to  have  sums  set  apart  to  answer  the 
annuities  from  time  to  time,  as  sufficient 
assets  should  be  in  the  hands  of  the  executors, 
or  to  have  sums  applied  in  the  purchase  of 
Government  annuities  in  the  same  way  from 
time  to  time,  as  should  seem  most  expedient 
to  the  Master  if  the  parties  (including  the 
annuitants)  differed.  In  re  Mclntyre.  21 
Occ.  N.  380. 

Bequest  to  Ckarlty — Misnomer — Cy  Pr^ 
doctrine  —  Division  among  charities.  Re 
Graham,  4  O.  W.  R.  90. 

Bequest  to  Cliarity — Object  *'  Diocesan 
institution" — Local  or  parochial  Institutions. 
Re  Qilmour,  3  O.  W.  R.  541. 

Bequest  to  Cluuity — Religious  Order — 
Refusal  of  Ecclesiastical  Authority  —  Discre- 
tion of  Executors  —  Cy  Pris  Application  — 
Attomey^GenercU  —  Costs.]  —  Judgment  in 
Attorney-General  v.  Power,  35  N.  S.  Reps. 
526,  varied  by  declaring  the  direction  in  the 
will  at  present  impracticable^  and  adjudging 
that'  the  unapplied  income  of  the  residue 
should,  from  a  date  named,  be  applied  semi- 
annually by  the  defendants  to  the  promotion 
and  support,  in  the  city  of  Halifax  or  its 
vicinity,  of  such  charitable  Institutions  and 
religious  orders  in  connection  with  the  Roman 
Catholic  Church,  and  in  such  manner  and  in 
such  proportions  as  the  executors,  in  their 
discretion,  might  think  proper,  in  accordance 
with  the  terms  of  the  will  and  the  powers 
thereby  conferred  upon  them;  reserving  fur- 
ther directions,  with  leave  to  apply  to  the 
Court  below,  costs  of  all  parties  out  of  the 
estate.  Power  v.  Attorney-General  for  Nova 
Scotia,  35  N.  S.  Reps.  182. 

Blanks  in  "Will— -Charitable  Gift^Trust 
for  Benevolent  Purposes  —  Uncertainty  — 
Failure  of  Trust,] — A  testator  by  will  pro- 
vided for  a  bequest  of  money  to  the  defen- 
dants, to  be  paid  yearly  or  at  such  times  as 
his  executor  should  think  advisable,  but 
omitted  to  fill  in  the  amount.  In  the  same  para- 
graph of  the  will  it  was  then  declared  that, 
when  **  Home  Missions  "  were  considered  more 
needy,  an  amount  might  be  given  to  them,  or 
to  any  such  good  and  benevolent  Christian 
objects  as  the  executor  should  consider  most 
deserving.  The  will  then  directed  the  executor 
to  sell  a  part  of  the  testator's  real  and  per- 
sonal estate,  ''and  the  proceeds  to  be  placed, 
so  as  to  be  conveniently  drawn  to  assist  in 
aiding  good  and  worthy  objects:" — Held,  that 
the  gift  of  an  unnamed  amount  of  money  to 
the  defendants  was  void,  and  that  the  gift  in 
the  rest  of  the  will  was  not  a  gift  to  charit- 
able, but  to  benevolent,  uses,  and  failed  for 
uncertainty.  Brewster  v.  Foreign  Mission 
Board  of  Baptist  Convention  of  Maritime 
Provinces,  21  Occ.  N.  131,  2  N.  B.  Eq.  Reps. 
172. 

Charitable  Bequest — Religious  Order — 
Refusal  of  Ecclesiastical  Authority — AppKca- 
tion  of  Bequest  Cy-pr^s — Attorney-General,] 
— A  will  contained  a  direction  that  the  execu- 
tors should  apply  a  portion  of  the  income  "  in 
the  introduction  and  support  of  the  Jesuit 
Fathers  "  in  the  city  of  H.  The  same  clause 
of  the  will  gave  the  executors  a  discretion, 
"  notwithstanding  anything  in  this  clause 
hereinbefore  expressed,"  to  apply  the  income 
in  the  promotion  and  support  in  the  city  of 
H.  "  of  such  charitable  institutions  and  reli- 
gious orders   in  connection   with  the  Roman 


Catholic  church  as  my  said  executors  shall 
think  proper."  The  testator  died  in  1881. 
The  Archbishop  of  H.  viade  unsuccessful 
efforts  from  1883  to  1889  to  induce  the  Jesuits 
to  establish  a  college  in  H.  A  few  years  later 
another  religious  order  was  introduced.  In 
1897  the  Jesuits  were  willing  to  come  to  H., 
but  the  Archbishop  refused  his  assent.  This 
action  was  brought  by  the  Attorney-General, 
on  the  relation  of  the  Archbishop,  against  tne 
executors,  for  a  declaration  and  airections: — 
Held,  that  the  refusal  of  the  Archbishop  to 
give  his  assent  to  the  introduction  of  the 
Jesuits  rendered  that  mode  of  applying  the 
residue  impossible.  As  to  matters  within  his 
ecclesiastical  jurisdiction,  he  was  the  sole 
judge.  He  was  not  precluded  from  taking 
these  proceedings  as  relator.  The  executors 
were  ordered  to  formulate  at  once  a  scheme 
for  the  application  of  the  income  for  the 
benefit  of  some  charitable  or  religious  order. 
In  default  of  their  doing  so,  the  Court  would 
take  upon  itself  to  formulate  such  a  scheme 
as  would  best  agree  with  the  testator's  wishes 
as  expressed  in  the  will.  Attorney-General 
V.  Power,  22  Occ.  N.  397.  Affirmed  on  appeal 
by  the  Supreme  Court  of  Nova  Scotia. 
Attorney-General  v.  Power,  35  N.  S.  Reps. 
526. 


DoTise — Minority  of  Devisee — Application 
of  Rents  —  Accumulation  —  Allowance  for 
Maintenance.]  —  By  his  will  testator  be- 
queathed  to  his  grandsoii  D.  his  farm,  imple- 
ments, etc.,  but  by  a  codicil  provided  that, 
until  D.  attained  the  age  of  21  years,  the 
executors  should  keep,  control,  and  manage 
the  farm,  and  expend  the  net  revenue  arising 
therefrom  in  the  improvement  and  cultivation 
of  the  land,  without  accounting  to  D.  or  any- 
one else  for  such  revenue.  D.  applied, 
through  his  next  friend,  to  have  an  annual 
allowance  made  to  him  for  his  support  and 
education : — ^Held,  that,  the  testator  having 
directed  the  surplus  revenue  to  be  used  in  the 
Improvement  of  the  farm,  that  disposition 
could  not  be  legally  interfered  with  and  the 
money  diverted  to  another  purpose.  Re  Wad- 
dell,  Lynch  v.  Waddell,  35  N.  8.  Reps.  435. 


Bireotioii  to  Set  Bwnt  Apart  and  Pay 
iBoome  to   Life  Tenaat.]    —  A   testator 
directed  his  executors  to  set  apart  and  invest 
$50,000  out  of  his  estate  and  pay  the  income 
semi-annually  to  his  wife  during  her  lifetime, 
with  power  to  appoint,  and  in  default  of  ap- 
pointment, over.     He  then  gave  the  residue 
equally  amongst  his  children.    The  estate  con- 
sisted of  income  producing  securities  to  the 
value  of  $30,000,  and  a  large  amount  of  on- 
productive  land :  —  Held,  that  the  executors 
were  bound    to  reserve   sufficient  productire 
assets  for  the  preservation  of  the  lands  and 
payment  of  necessary  expenses;  and  that  the 
widow    was   entitled   to   the   income   of    the 
balance  from  the  expiration  of  a  year  from 
the  testator's  death,  and  to  have  such  balance 
set  apart  towards  the  fund  of  $50,000.  ulti- 
mately to  be  made  up  to  that  sum  as  the 
lands  were  sold  according  to  the  following 
rule : — As  lands  or  other  assets  were  sold  the 
proceeds     should     be     apportioned     between 
capital  and  income  by  ascertaining  the  sum 
which,  put  out  at  interest  at  the  &te  of  the 
expiration   of  one  year  from   the   testator*! 
death,  and  accumulated  at  compound  interest 
with     half-yearly     rests,     would,     with     t^ 
accumulations  of  interest,  have  produced,  at 
the  day  of  receipt,  the  amount  actually  re- 
ceived from  the  sale  of  the  lands  or  other 
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assets ;  the  sum  so  ascertained  to  be  treated 
as  capital  and  added  to  the  sum  theretofore 
set  apart  towards  the  $50,000,  and  the  residue 
to  be  treated  as  income  and  paid  over  to  the 
widow.  In  re  Chesterfield's  Trusts,  24  Ch.  D. 
643,  and  In  re  Morley,  [1895]  2  Ch.  738, 
applied.  In  re  Cameron,  21  Occ.  N.  S&S,  2 
O.  L.  R.  756. 


Xtzeontorfl — Power  to  carry  on  business  of 
testator — Sale  of  business — Lease  of  premises. 
Re  Brain,  4  O.  W.  R.  263. 

Gift  of  Iiioome  —  Insufficiency — Sale  or 
Mortifage  of  Land,] — A  testator  by  his  will 
gave  to  his  wife  the  income  derivable  from  his 
real  and  personal  estate,  and  directed  that,  if 
this  was  not  sufficient  to  supply  her  wants, 
the  executors  might  for  such  purpose  draw 
upon  any  of  his  property: — Held,  that  to 
supply  such  wants  the  executors  were  em- 
powered to  sell  or  mortgage  the  real  estate. 
Re  Crawford,  4  O.  L.  IC  313,  1  O.  W.  R. 
470. 

Gifts  to  Issue — Lapse — Oifts  to  a  Class 
— Executors — Shares  in  Company — Purchase 
hy  Executor.]— Section  36  of  the  Wills  Act, 
R.  S.  O.  c.  128,  which  provides  that  gifts  to 
issue  who  leave  issue  on  the  testator's  death, 
shall  not  lapse,  applies  only  to  cases  of 
strict  lapse,  and  not  to  the  case  of  a  gift 
to  a  class,  such  as  a  residuary  bequest 
*'  equally  among  my  children  share  and  share 
alike."  A  testator  died  possessed  of  shares 
in  a  company.  Afterwards,  upon  a  fresh  allot- 
ment of  stock  being  made,  his  executrix  took 
up  the  additional  shares,  paying  the  premium 
out  of  her  own  money  as  to  some  of  the 
shares,  and  selling  her  right  to  others : — Held, 
that  she  was  entitled  as  against  the  estate  to 
such  new  shares,  but  only  to  a  lien  thereon 
for  the  amount  advanced  by  her  to  take  them 
up.  In  re  Sinclair — Clark  v.  Sinclair,  21 
Occ.  N.  501,  2  O.  L.  R.  349. 

TtegSLCj — Aooeptanoe — Legaiee-execwtor.  ] — 
The  fact  that  a  universal  legatee  has  claimed 
from  an  insurance  company  moneys  due  by 
the  company  to  the  heirs  of  the  testator,  does 
not  import  acceptance  of  his  legacy,  if  the 
legatee  is  also  executor.  Renouf  v.  Turner, 
Q,  R.  24  S.  C.  194.  See  also  Turner  V. 
Renouf,  6  Q.  P.  R.  176. 

Ifosaoy  —  Ademption  —  Evidence,]  —  A 
testator  bequeathed  annuities  of  $6,000  each 
to  his  two  daughters.  Subsequently  having 
transferred  to  one  of  the  daughters  securities 
producing  $1,200  a  year,  he,  by  codicil,  re- 
duceu,  for  that  expressed  reason,  her  annuity 
to  $4,800.  A  few  months  later  he  assigned 
securities  of  similar  value  to  the  plaintiff,  the 
other  daughter,  and  by  private  memorandum 
intimated  that  there  was  to  be  a  correspond- 
ing deduction  from  her  share  of  his  estate. 
Evidence  was  adduced  of  his  having  instructed 
his  solicitor  to  alter  the  will  accordingly,  but 
that  he  died  almost  immediately  after  so 
doing,  before  any  alteration  was  made:  — 
Ueld  that  the  evidence  was  admissible  to  shew 
and  did  shew  that  the  assignment  of  the 
securities  to  the  plaintiflt  was  intended  to 
operate  as  an  ademption  pro  tanto  of  the 
legacy  to  her,  as  had  been  provided  in  regard 
to  her  sister.  Tuckett-Lawry  v.  Lamoureaux, 
21  Occ.  N.  187,  1  O.  L.  R,  364. 

Ti^KSLCj  —  Charge  on  Land — Interest  — 
Statute  of  Limitations  —  Legatee  also  Ad- 
ministrator  with  Will  Annexed.] — A  legatee 


of  money  charged  on  land,  whose  legacy  was 
to  be  paid  six  months  after  the  death  of  the 
testator,  was  appointed  administrator  with 
the  will  annexed,  but  did  not  sell  the  land 
to  pay  herself  the  legacy,  and  held  it  till  it 
could  be  sold  advantageously  at  a  greatly 
advanced  price,  to  the  benefit  of  all  parties, 
some  eight  years  after  the  death  of  the  testa- 
tor:— ^Held,  that  the  hand  to  pay  and  the 
hand  to  receive  being  one  and  the  same,  the 
Statute  of  Limitations  had  no  application, 
and  the  claim  for  the  legacy  was  still  a  sub- 
sisting claim  with  interest  as  accessory  for 
the  period  till  the  fund  was  in  hand  for 
payment.  In  re  Yates^  22  Occ.  N.  413,  4 
O.  L.  R.  580,  1  O.  W.  R.  630. 

Ifosaoios  —  Overpaytnent  of  Legatees 
under  Judgment  —  Mistake  —  Repayment 
—  Interest.] — A  testator  by  his  will  gave 
to  two  trustees  his  estate,  real  and  personal, 
and  directed  the  trustees  to  pay:  (1)  to  a 
sister  a  legacy  of  $500,  and  in  case  of  her 
death  to  ner  daughter,  and  in  case  of  the 
death  of  the  daughter  to  the  daughter's  chil- 
dren in  equal  shares;  (2)  to  a  niece  a  legacy 
of  $500;  (3)  to  the  children  of  another 
niece  a  legacy  of  $500;  and  (4)  to  a  chari- 
table institution  a  legacy  of  $500;  with  a 
direction  that,  should  there  not  be  sufficient 
to  pay  all  the  legacies,  there  should  be  a  pro- 
t;)ortionate  abatement;  and  then  directed  that 
should  there  be  any  residue  after  payment  of 
the  legacies  it  should  be  divided  and  paid  "  to 
and  among  my  legatees  hereinbefore  named 
and  referred  to  and  my  said  trustees  or  the 
survivor  of  them  in  even  and  equal  shares 
and  proportions  :"^Held,  that  the  children 
of  the  nieoe,  who  were  five  in  number,  were 
entitled  between  them  to  one-fifth  of  the 
residue  and  not  to  one-ninth  each.  Proceed- 
ings were  taken  in  the  year  1882  for  the  ad- 
ministration of  the  estate,  and,  without,  as 
was  held  in  the  previous  judgment  of  this 
Court,  27  A.  R.  242,  proper  proceedings  being 
taken,  it  was  assumed  that  there  were  no 
children  of  the  niece,  and  the  amount  of  their 
legacy  and  their  share  in  the  residue  was 
divided  among  the  charitable  institution,  the 
trustees,  and  one  of  the  other  legatees: — 
Held,  that  the  trustees  and  the  charitable  in- 
stitution were  bound  to  repay  the  excess 
which  they  had  received:  per  curiam,  with 
interest  from  the  date  of  proceedings  taken 
by  the  children  of  the  niece;  and  per  Mac- 
lennan,  J. A.,  dissenting,  with  interest  from 
the  date  of  distribution  under  the  report  in 
the  administration  proceedings.  Vffncr  v. 
Lewis  (A'o.  2),  Boys'  Home  v.  Letcis  {No, 
2),  23  Occ.  N.  217,  5  O.  L.  R.  684,  2  O.  W. 
R.   441. 

liosatoo     Predoooasing;    Testatrix   — 

Rights  of  Hushand  and  Children.] — A  testa- 
trix by  will  dated  23rd  March,  1901,  directed 
her  estate  to  be  divided  into  four  equal  shares 
and  one  share  to  be  paid  to  each  of  her 
four  children.  One  of  the  four  children  pre- 
deceased her,  intestate,  leaving  a  husband 
and  two  infant  children : — Held,  that  by  vir- 
tue of  s.  36  of  the  Wills  Act,  R.  S.  O.  1897 
c.  128,  the  husband  took  one-third  of  a  one- 
fourth  share  in  the  estate  of  the  testatrix, 
the  two  infant  children  taking  the  rest.  In 
re  Hannah  Hunt.  23  Occ.  N.  95,  5  O.  L.  R. 
197,   2   O.    W.   R.   94. 

I«*B*oy  —  Sickness,  Provision  in  Case  of 
—  Executors,  Discretionary  Power  of  —  Per- 
sonal Representatives  of  Deceased  Legatee — 
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Creditors,] — A  testatrix  by  her  will  bequeath- 
ed a  sum  of  money  to  a  son,  with  a  direction 
that  her  executors  should  invest  the  same  and 
pay  to  the  son  half  the  interest,  and  in 
case  of  his  sickness  to  advance  to  nim  such 
portion  of  the  principal  money  as  they  should 
think  necessary;  and  in  case  of  his  death, 
after  paying  funeral  and  other  necessary  ex- 
penses, to  divide  the  amount  equally  amongst 
her  other  surviving  children;  and  by  a  resi- 
duary clause,  she  gave  the  residue  of  her  es- 
tate to  her  children  in  equal  shares :-:— Held, 
that  in  case  of  sickness  a  trust  was  created, 
which  must  be  exercised  by  the  executors, 
when  called  upon  to. do  so,  though  they  had 
a  discretionary  power  to  determine  the  amount 
necessary  to  be  so  applied,  and  that  such 
sum  was  payable  to  the  son's  personal  re- 
presentatives. 2.  The  son  having  taken  ill 
and  died,  the  trust  arose;  and  the  circum- 
stance that  the  beneficiary  died  before  the 
money  was  actually  advanced  or  set  apart 
did  not  operate  to  deprive  his  personal  re- 
presentatives of  the  right  to  receive  it.  3. 
The  son*s  creditors  had  no  direct  claim  upon 
the  executors  or  the  fund.  In  re  Evan^,  22 
Occ.  N.  164,  3  O,  L.  R.  401,  1  O.  W.  R.  92. 

Money  Paid  to  Compromise  i^otion 
for  ReooitT^yaitoe  of  £and  —  Realty  or 
personalty  —  Construction  of  will  —  Gift 
—  Income  or  corpus.  Re  McVicarj  5  O.  W. 
R.  479. 

Mortmain  A<rt  —  British  Columbia  — 
Prolate  Duty,] — ^Petition  by  trustees  and  exe- 
cutors of  a  will  to  obtain  the  opinion  of  the 
Court  on  questions  arising  under  the  will : 
—Held,  that  the  statute  9  Geo.  II.  c.  36,  re- 
lating to  charitable  uses,  and  commonly 
known  as  the  Mortmain  Act,  is  not  in  force 
in  British  Columbia.  (2)  Probate  duty  is 
in  the  nature  of  a  legacy  duty  and  is  pay- 
able in  the  first  instance  out  of  the  estate.  In 
re  Pearae,  In  re  Brabant,  Stoeetman  v.  Z)tt- 
rietf,  24  Occ.  N.  162.  10  B.  C.  R.  280. 

Power  of  Appointment  —  Restriction 
to  class  —  Validity  of  restriction  —  Valid 
appointment  with  invalid  conditions  annexed. 
Rogerson  v.  Campbell,  6  O.  W.  R.  617,  10 
O.  L.  R.  748. 

Property  of  Absentee  —  Provisional 
Possession.]  —  An  order  for  provisional 
possession  of  the  property  of  an  absentee  will 
not  be  granted  to  any  person  interested 
other  than  a  presumptive  heir.  8t,  Denis 
V.  Alasson,  6  Q.  P.  R.  308. 

Void  Itegracy  —  Distribution  —  Residu- 
ary Legatees  —  Next  of  Kin,] — A  testator 
gave,  subject  to  the  payment  of  his  debts, 
etc.,  to  his  widow  a  life  estate  in  all  his  real 
and  personal  estate,  and,  subject  to  bequests 
« to  a  universit}^  and  a  mission  board,  gave  the 
proceeds  of  his  real  estate  (with  power  of 
sale  to  the  executors)  to  certain  residuary 
legatees.  The  personal  property  being  in- 
suflScient  to  pay  the  debts,  etc.,  sufficient 
of  the  real  estate  to  pay  those  debts,  etc., 
and  the  specific  legacies,  was  sold.  The  be- 
quest to  the  missionary  society  was  admitted- 
ly void  under  the  Mortmain  Act: — Held,  that 
the  amount  of  it  fell  into  the  residue  and 
should  go  to  the  residuary  legatees,  not  to 
the  next  of  kin.  In  re  Smith's  Will  (Carl- 
ton C),  7  O.  L.  R.  619,  3  O.  W.  R.  380. 
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AU  my  ChUdren  "  —  Children  of  Pre- 
deceased Child,] — ^The  testator  by  his  will 
directed  that  after  the  death  of  his  wife  hin 
estate  should  "  be  divided  amongst  all  my 
children."  One  daughter  died,  leaving  iasuw, 
before  the  execution  of  the  will: — Held,  that 
the  daughter's  children  did  not  take  directly 
under  the  will,  nor  by  virtue  of  a.  36  of 
the  Wills  Act  of  Ontario,  there  having  been 
no  gift  to  their  parent.  In  re  Williams^  23 
Occ  N.  156,  5  O.  L.  R.  345,  2  O.  W.  R.  47. 

AltematiTO  Disposition  —  Death  of 
Testator  and  Wife  '*  at  the  Same  Time"'\ — 
H.  by  his  will  provided  for  disposal  of  his 
property  in  case  his  wife  survived  him.  bat 
not  in  case  of  her  death  first.  The  will  aJso 
contained  this  provision :  **  In  case  both  my 
wife  and  myself  should,  by  accident  or  other- 
wise, be  deprived  f>£  life  at  the  same  time, 
I  request  the  following  disposition  to  be  made 
of  my  property."  .  .  .  H.  died  sixteen 
days  after  his  wife,  but  made  no  change  in 
his  will: — Held,  affirming  the  decision  of  the 
Court  of  Appeal,  4  O.  L.  R.  666,  22  Occ.  N. 
405,  which  afllrmed  the  judgment  of  a  Divi- 
sional Court,  2  O.  L.  R.  169,  21  Occ  N.  434, 
that  iH>.  and  his  wife  were  not  deprived  of 
life  at  the  same  time,  and  he  therefore  died 
intestate.  Henning  v.  Ifaclean,  23  Occ  N. 
180,  33  S.  C.  R.  305,  1  O.  W.  R.  657. 

Ambigvity  —  Distribution  of  estate  — 
Designation  of  beneficiaries  —  Acceleration 
of  distribution  —  Perpetuity.  Re  Hopkins, 
5  O.  W.  R.  417. 


Annuities   —   Creation  of  Fund   for  — 
Right  to  Resort  to  Corpus,]  —  The  testator 
by   his    will    made   certain   specific   bequests 
and  devises,  and  then  gave  to  his  executors  , 
all  the  residue  of  his  property,  real  and  per- 
sonal, in  trust  to  provide  means  to  pay  the 
expenses  of  administration,  to  pay  debts,  and 
to  pay  the  bequests  thereinafter  made,  with 
power   to   the   executors   to   sell   lands^  etc, 
"  to  deposit  at  interest,   lend  on  secunty  of 
mortgages,  or  invest  in  the  Dominion  funds, 
any  balance  that  may  be  on  hand  at  any  time, 
to  form  a  fund  to  keep  up  the  yearly  pay- 
ments to  my  sisters    .     .     .     namely,  to  pay 
to  each  one  of  my  sisters     .     .     .    $2XS0  a 
year,  or,  if  there  be  not  so  much  available  in 
any  year,  then  to  divide  equally  between  them 
what  may  be  available  and  make  up  the  de- 
ficiency to  them  when  there  are  funds  to  do 
it  with,  and  to  pay  to  any  of  them  who  may 
have   greater   need   on   account   of  ill-health 
or  misfortune  a  greater  sum  than  the  others, 
and   a   greater   sum   than  $250."     The  will 
then   directed    the   executors,   after  sufficient 
funds    had    been    invested    to    keep    up   the 
payments  to  the  sisters,  to  pay  certain  speci- 
fic sums  to  four  named  persons,  or  in  like 
proportions  to  each  of  them,  "  if  there  be  not 
enough  to  pay  them  in  fulK"  and  **to  pay 
to  the  children  of  my  brother    .     .    .    what- 
ever may  remain  of  the  estate:" — ^Held.  that 
the  sisters  of  the  testator  had  the  right  to 
resort    to    the   corpus   of    the   fund   provided 
for    the   payment   of   their  annuities,   if  the 
income    was    sufficient.    Mason    v.    Robinson, 
8  Ch.  D.  411,  and  Illsley  v.  Randall,  50  I^ 
T.  N.  S.  717.  followed.    In  re  McKensie,  23 
Occ.  N.  15,  4  O.  L.  R.  707,  1  O.  W.  R.  738, 
2  O.  W.  R.  1076. 


1705 


WILL. 


1706 


Annnitles  —  Shrinkage  in  rate  of  inter- 
est —  Encroachment  on  corpus  —  Remain- 
derman —  Vested  estates  —  Right  to  devise. 
Re  Crawford,  5  O.  W.  R.  12. 

Annnities  —  Succession  duty  —  Charge 
on  annuity.    Re  Scott,  6  O.  W.  R.  312. 

Appointmeat  of  Ezeovtor — Bishop  — 
Corporation  Sole.] — ^Testator  by  his  will  gave 
his  real  and  personal  estate  to  the  Roman 
Catholic  Bishop  of  St.  John,  and  appointed 
the  Roman  Catholic  Bishop  of  St.  John  one 
of  his  executors.  The  Roman  Catholic 
Bishop  of  St.  John  is  a  corporation  by  Act 
of  Parliament: — Held,  that  the  bishop  took 
as  executor  in  his  personal  capacity,  and  that 
it  was  not  sought  by  the  will  to  appoint 
him  in  his  corporate  capacity.  In  re 
Sweeney,  21  Occ.  N.  511. 

Ascertainment  of  Pereons  ZSntitled 
to  Share  in  Residnary  Estate  —  "The 
rest  of  my  surviving  children  "  —  Period  of 
ascertainment  —  Death  of  testatrix  —  Time 
when  fund  becomes  divisible.  Re  McCubhin, 
6  O.  W.  R.  771. 

Beqnest  —  Assigned  Reason  for,  III 
Founded  —  Validity  —  Intention,}  —  The 
reason  assigned  by  the  testator  for  a  gift 
proving  ill  founded  will  only  affect  the  valid- 
ity of  the  bequest  in  so  far  as  the  circum- 
stances clearly  shew  that  the  desire  of  the 
testator  was  that  thc^  gift  should  depend  on 
the  truth  of  the  reason  assigned  for  it.  Blou- 
in  V.  Rover,  Q.  R.  27  S.  C.  81. 

Bequest  —  Church  —  Trust  —  Miwed 
Fund  —  Perpetuity  —  Abatement  —  Mort- 
main Acts,] — A  testator^  who  died  on  the 
12th  April,  1895,  b^  his  will  made  the  6th 
September,  1894,  directed  land  to  be  sold 
and  out  of  the  proceeds  thereof  and  some 
personalty  directed  $2,000  to  be  paid  to  N. 
\V.  for  the  use  of  the  Reformed  Presbyterian 
Church,  such  sum  to  be  exi>ended  by  N. 
W.  in  the  manner  best  calculated  by  him  to 
advance  the  principles  of  that  church.  N.  W. 
assigned  the  whole  fund  to  the  trustees  of 
the  church: — Held,  a  good  bequest: — Held, 
also,  that  the  assignment  by  N.  W.  to  the 
trustees  of  the  church  was  a  valid  exercise 
of  the  discretion  given  him  by  the  will. 
In  re  Johnson,  Chambers  v.  Johnson,  23  Occ. 
N.  189,  5  O.  li.  R,  459,  1  O.  W.  R.  806,  2 
O.  W.  R.  289. 

Bequest  —  Classes  of  Relatives  **  Most 
in  Need  " — Distribution — Representation,]  — 
A  clause  of  a  will,  directing  that  the  surplus 
of  assets,  if  any,  be  distributed  amongst  the 
brothers  and  sisters  or  nephews  and  nieces 
of  the  testator,  who  are  most  in  need,  in 
the  discretion  of  the  trustees,  is  not  void  for 
uncertainty.  Such  distribution  need  not  be 
made  by  representation,  i.e.,  amongst  the 
brothers  and  sisters  living,  and  the  children 
of  those  deceased  at  the  time  of  the  testator's 
death,  but  may  be  made,  in  the  discretion 
of  the  trustees,  amongst  the  brothers  and 
sisters,  and  nephews  and  nieces,  children  of 
brothers  and  sisters,  even  if  such  brothers 
and  sisters  be  also  living  at  the  time  of  the 
testator's  death.  Judgment  in  Q.  R.  26  S. 
C.  466  reversed.  Dor^  v.  Brosseau,  Q.  R. 
13  K.  B.  538.     Affirmed,  35  S.  C.  R.  205. 

Beqnest  for  Life  to  Widow  —  Use  in 

specie   of   furniture  —   Income.     Valleau   v. 
Vallcau,  1  O.  W.  R.  65. 


Bequest  of  Bonds  —  Specific  or  Demon- 
strative —  Succession  Z)uty.J— A  testator 
possessed  both  at  the  time  of  making  a 
codicil  to  his  will  and  at  the  time  of  his 
death  of  a  considerable  number  (more  than 
5)  of  $1,000  debentures,  bearing  interest  at 
four  per  cent.,  of  a  certain  city,  by  the  codi- 
cil devised  to  each  of  two  devisees  "one  de- 
benture of  (the  city)  for  the  sum  of  $1,CKX), 
bearing  interest  at  four  per  cent,  per  an- 
num," and  directed  "  that,  if  I  should  deliver 
over  any  of  the  said  debentures  in  my  life- 
time to  any  of  the  above  legatees,  such  de- 
livery shall  be  considered  and  taken  as  a 
satisfaction  of  the  legacy  of  the  person  to 
whom  it  is  so  delivered."  He  had  in  pre- 
vious clauses  bequeathed  to  each  of  five  named 
persons  one  debenture  of  (the  city)  for 
the  sum  of  $1,000,  bearing  interest  at  four 
per  cent: — Held,  that  the  legacies  to  the 
two  legatees  were  not  specific  legacies;  and 
that,  even  if  they  had  been,  the  legatees  were 
not  entitled  to  receive  them  free  of  succession 
duty,  and  the  executors  should  either  deduct 
or  collect  the  duty  before  paying  them  the 
legacies.  In  re  Mackey,  23  Occ.  N.  297,  6 
O.  L.  R.  292.  2  O.  W.  R.  230,  689. 

Bequest  of  Interest  on  Payments  by 
Bevlsees  —  Sale  in  lifetime  of  testator  of 
land  devised  —  Failure  of  bequest.  Heffer- 
nan  v.  McNab,  1  O.  W.  R.  165. 

Bequest   of   Biskt  to   a   ''Home"   — 

Limitations.     Re  McMiUan,  3  O.  W.  R.  418. 

Beqnest  of  Personal  Effects — Mort- 
gage —  Liability  for  debts  and  expenses  of 
administration.  Re  Way,  1072;  6  O.  L.  R. 
614. 

Beqnest  of  Personalty  —  "  Reversion  " 
—  Oift  Over  —  Life  Interest  —  Absolute 
Interest,]— The  testator  by  his  will  gave,  de- 
vised, and  bequeathed  to  his  father  "one- 
half  of  my  ready  money,  securities  for  money 
....  and  one-half  of  all  other  my  real 
and  personal  estate  whatsoever  and  where- 
soever with  reversion  to  my  brother  on  the 
decease  of  my  father,"  and  gave,  devised,  and 
bequeathed,  to  his  brother,  his  heirs  and  as- 
signs forever,  "the  remaining  one-half  of  all 
my  ready  money,  securities  for  money  .  .  . 
and  the  one-half  of  all  other  my  real  and 
personal  estate  whatsoever  and  wheresoever." 
At  the  time  of  the  testator's  death  there  was 
a  sum  of  money  on  deposit  to  his  credit  in 
a  bank: — Held,  that  the  father  was  entitled 
for  his  life  only  to  the  use  of  one-half  of 
the  money,  and  that,  subject  to  the  life  in- 
terest of  the  father,  the  brother  took  the 
same  absolutely.  In  re  Percy,  Percy  v. 
Percy,  24  Ch.  D.  616,  In  re  Jones,  Richards 
V.  Jones,  [1898]  1  Ch.  438,  and  Ip  re  Walker, 
Lloyd  V.  Tweedy.  [1898]  1  I.  R.  5,  dis- 
tinguished. Osterhout  v.  Osterhout,  24  Occ. 
N.  219,  390,  7  O.  L.  R.  402,  8  O.  L.  R. 
685,  2  O.  W.  R.  842,  3  O.  W.  R.  249,  4  O. 
W.  R.  376. 

Beqnest  of  Use  of  Chattels  for  Idm« 
ited  Period  —  Safe  —  Interest  —  Execu- 
tors,]— A  part  of  a  will  was  as  follows:  "I 
leave  my  stock  and  implements  to  my  son 
H. ;  he  to  have  the  use  of  them  for  ten 
years,  at  the  end  of  that  time  to  replace 
them."  The  stock  and  implements  were  sold 
by  the  executors,  at  H.'6  request,  and  the 
proceeds  were  paid  to  him : — Held,  that  the 
bequest  was  merely  of  the  use  of  the  chattels 
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for  ten  years,  with  the  right  of  possession 
vested  in  H.  for  that  period  only ;  but  the 
executors^  with  H/s  consent,  having  done 
what  they  should  have  done  at  the  end  of 
the  period,  all  that  he  could  have  was  the 
interest  for  ten  years  upon  the  proceeds  of 
the  /sale;  and  therefore  H.  should  repay  the 
proceeds,  for  which  the  executors  were 
bound  to  account.  In  re  Mclntyre,  Mo- 
Intyre  v.  London  and  Western  Truats  Co., 
24  Occ.  N.  268,  7  O.  L.  ti.  548,  3  O.  W.  R. 
256. 

Bequest  to  **  Aforementioned  Cliil- 
dren,"  Tkeir  Heirs  or  Assigns— Child 
or  daughter  deceased  at  date  of  will.  Re 
Bo8Sy  3  O.  W.  R.  154. 


Beqnest  to  OrAndohildren  —  Devise 
—  Bequest  for  improvement  of  land  —  Re- 
vocation —  Money  invested  in  shares.  Re 
Gilbert,  2  O.  W.  R.  135. 

Beqnest  to  Relatives  —  Shares  —  Per 
capita  or  per  stirpes  —  "  Respective."  Re 
Smith,  6  O.  W.  R.  45. 

Beqnest  to  Wife  —  Dower  —  Election. 
Re  Taylor,  4  O.  W.  R.  211. 

Beqnest  to  Wife  —  Limited  Potoer  of 
Disposal  —  Summary  Application  —  Rule 
938 — Scope  of.] — A  will  was  as  follows:  "I 
bequeath  to  my  wife  all  that  I  possess  with 
full  power  to  dispose  of  part  or  the  whole 
as  she  and  the  children  may  think  wisest 
and  best  at  any  time :" — Held,  that  the  wiaow 
took  the  absolute  ownership  of  the  real  and 
I)ersonal  estate  of  the  testator,  and  that 
the  children  took  no  interest  under  the  will. 
The  question  whether  the  widow  could  sell 
without  the  consent  of  the  children  was  not 
a  question  which  could  be  determined  upon 
a  summary  application  under  Rule  938. 
In  re  ^cDougall,  25  Occ.  N.  18,  8  O.  L.  R. 
640,  4  O.  W.  R.  428. 

Beqnest  to  Wife  —  Use  During  Life- 
time —  Power  to  Dispose  of  Moiety  by  Will.] 
— The  testator  by  his  will  gave  to  his  wife 
all  his  real  and  personal  property  for  her 
use  during  her  lifetime,  and  directed  that  at 
her  death  his  executors  should  sell  the  real 
and  personal  property  and  give  one-half  the 
proceeds  to  his  cousin,  and  that  his  wife 
should  make  her  will  during  her  lifetime  in- 
structing his  executors  "  who  she  wishes  to 
give  her  half  to  among  her  relations:" — 
Held,  that  the  widow  was  entitled  to  one 
moiety  absolutely  and  to  a  life  enjoyment  of 
the  other  moiety.  In  re  Bethune,  22  Occ.  N. 
229,  7  O.  L.  R.  417,  3  O.  W.  R.  286. 

Beqnest  to  Wife — Whether  in  lieu  of 
dower.     Re  Taylor,  3  O.  W.  R.  745. 

Ckaritable  Devises  and  Beqnests  — 

Designation  of  Beneficiaries  —  Perpetuities — 
Mortmain  Acts,] — ^Testator  bequeathed  all  his 
property  "  to  that  Presbyterian  congregation 
where  I  belong  to  and  had  my  first  commu- 
nion. Churchtownok  .  %  .  Ireland.  The 
presiding  clergyman,  committee,  and  elders 
to  have  full  control  of  all  after  me.  They 
shall  have  the  power  to  sell  or  rent  to  the 
best  advantage.  .  .  .  The  minister  and 
committee  and  ruling  elders  shall  give  me  a 
decent  funeral  monument  not  to  exceed  £100 
sterling,  and  then  the  widow  and  the  orphan 
and  neglected  children  to  be  seen  after  by 
the   minister,    committee,    and    ruling   elders. 


having  succeeding  authority  to  remember  the 
I)oor  of  the  church  at  Christmas  every  year, 
and  to  cheer  the  poor  and  the  broken-hearted 
with  the  joy  of  Chirst's  death  and  sufferings, 
together  with  the  presents  presented  by  the 
minister,  committee,  and  ruling  elders  at  the 
Christmas  time  every  year."  By  a  codicil 
he  appointed  two  persons  executors  and  trus- 
tees, and  vested  all  his  property  in  them  as 
trustees  for  the  purposes  mentioned  in  the 
will.  He  died  within  six  months  of  the 
making  of  the  will  and  codicil,  leaving  both 
real  and  personal  property: — Held,  that  the 
beneficiaries,  namely,  the  widows  and  neglect- 
ed chiluren  and  the  poor,  were  sufficiently 
w^ell  designated,  and  came  within  the  mean- 
ing of  s.  6  of  the  Mortmain  and  Charitable 
Uses  Act,  2  Bdw.  VII.  c.  2.  and,  the  ipltt 
being  charitable,  the  rule  against  perpetuities 
did  not  apply  to  them.  The  minister,  com- 
mittee, and  elders  were  the  almoners  named 
for  the  purpose  of  carrying  the  charitable 
design  into  effect: — Held,  also,  that  the  word 
"  assurance "  in  s.-s.  6  of  s.  7  of  that  Act 
refers  to  a  deed,  not  to  a  will,  and  there- 
fore leaves  s.  4  of  R.  S.  O.  1897  c.  112  un- 
touched, and  under  that  section  a  devise  in 
favour  of  a  charity  is  good,  though  made 
within  six  months  before  die  testator's  death. 
In  re  Kinny,  23  Occ.  N.  332,  6  O.  L.  R.  459, 
2  O.  W.  R.  881. 

Charitable  Gift  —  Condition  —  Gift 
over  —  Interest.    Re  Innes,  945. 

OlLaritable  Use  —  Bequest  to  Poor 
House — Mortmain — Void  Condition — Costs.! 
— A  testator  directed  his  farm  to  be  sold  ana 
the  proceeds  paid  over  to  the  Bruce  County 
Poor  House  Treasurer,  to  be  expended  in 
luxuries  for  the  inmates,  said  sale  to  be  made 
at  the  expiration  of  four  years  from  the 
date  of  the  will,  namely,  the  2l8t  February, 
1900.  The  testator  died  a  few  days  after- 
wards. The  House  of  Refuge  of  the  Connty 
of  Bruce  was  generally  known  as  the  Bruce 
County  Poor  House: — ^Hold,  that  the  county 
was  entitled  to  the  proceeds  of  the  sale  un* 
der  R.  S.  O.  c.  112,  the  bequest  being  a 
charitable  use  within  that  Act: — Held,  also, 
that  the  provision  postponing  the  sale  more 
than  two  years  from  the  death  of  the  testa- 
tor, contrary  to  s.  4  of  that  Act,  was  invalid, 
unless  the  period  allowed  by  the  Act  w&ce 
extended  by  the  Court  or  Judge.  Costs  as 
upon  an  originating  notice  under  Rule  938. 
In  re  Brown — Brown  v.  Brown,  21  Occ  N. 
32,  32  O.  R.  323. 

"Cluittels"  —  Mortgage  for  Purchase 
Money.] — A  testator,  after  devising  "  all  that 
I  possess  to  be  disposed  of  as  follows.**  made 
two  specific  devises  of  land,  and  then  be- 
queathed to  his  two  sisters  all  mv  chattels 
and  movables  and  all  moneys  on  hand  and 
moneys  to  be  received  by  my  notes,  and  in 
case  any  one  of  my  said  sisters  shoald  die 
before  me,  I  will  and  bequeath  the  said  chat- 
tels, moneys,  and  notes  to*'  the  sorvivor. 
Part  of  his  estate  consisting  of  a  mortgage 
for  unpaid  purchase  money  on  a  sale  of  one 
of  the  pieces  of  land  specifically  devised,  sold 
by  him  in  his  lifetime: — Held,  that  the  mort- 
gage passed  as  a  chattel  under  the  above  be- 
quest.   In  re  McMillan,  4  O.  L.  R.  415,  1  O. 

W.  R.  4n. 

Codicil  —  Annuity  Pi^fahle  Out  of  Leg^ 
cy — Revocation  —  Lapse  of  Legacy  —  J>at9 
of  Distribution,] — Testator  by  his  will  gave 
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to  his  trustees  $600  in  trust  to  pay  an  annui- 
ty from  the  interest  or  corpus  thereof  of  $300 
to  his  son  R.  during  his  life,  and  upon  his 
death  to  pay  to  R/s  children  P./S.  and  M., 
one-half,  one-quarter  and  one-quarter  of  said 
principal,  respectively.  In  a  subsequent 
clause  it  was  provided  that  in  case  of  the 
death  of  R.  while  any  or  either  of  the  said 
children  should  be  under  the  age  of  25  years, 
the  trustees  should  pay  to  their  mother  while 
such  children  should  be  under  that  age  an 
annuity  of  $300  from  said  principal,  "  to 
which  such  child  or  children  will  be  entitled 
on  the  decease  of  their  father,"  for  the  main- 
tenance of  such  child  or  children  respectively, 
while  he  or  she  should  be  under  that  age. 
A  codicil  revoked  the  annuity  to  R.  Testator 
was  survived  by  R.  and  R.'s  children,  all 
being  under  the  age  of  25  years  at  testator^s 
death,  but  S.  was  now  of  that  age:  —  Held, 
that  the  codicil  did  not  revoke  the  gift  to 
R.'8  children;  that  each  child  on  attaining  the 
age  of  25  years  was  entitled  to  be  paid  his 
or  her  share;  and  that  it  was  not  the  mean- 
ing of  the  will  that  the  fund  should  be  kept 
intact  until  the  youngest  of  the  children  at- 
tained that  age.  Letotn  v.  Lewin,  23  Occ.  N. 
267. 

Codicil  —  Bequest  of  life  interest  with 
power  of  appointment  by  will  —  Corpus  to 
legatee  in  default.  Re  Hanmer,  4  O.  W. 
R.  474. 

Oodioil  —  Revocation  of  Legacy  —  Stat- 
nte  of  Mortmain  —  Bequest  to  School  and 
Poor  —  Validity,] — The  testator  in  his  will 
gave  $2jOOO  to  his  son  William  McMurray, 
and  no  other  person  named  William  was 
mentioned  in  it.  In  the  codicil  to  the  will 
he  said :  "  I  am  sorry,  my  dear  William,  to 
make  this  alteration.  I  cut  you  oS.  my  will 
and  leave  you  $200.  I  leave  $500  to  Acton 
school,  .  .  .  and  $300  to  the  three  oldest 
and  poorest  people  in  Rosedale  municipality 
.  .  .  .:** — Held,  1,  that  the  bequest  of 
$2,000  to  the  son  was  revoked  and  one  of  $200 
substituted  for  it.  2.  That  the  Statute  of 
Mortmain,  9  Geo.  II.  c  36,  is  in  force  in 
Manitoba,  and  the  bequest  to  the  schoo]  dis- 
trict of  Acton,  so  far  as  it  was  directed  to 
be  paid  out  of  land  or  the  proceeds  of  land, 
was  void,  but  that  such  proportion  of  the 
amount  as  the  pure  personalty  of  the  estate 
bore  to  the  whole  estate  should  be  paid, 
subject  to  abatement  pro  rata  with  other 
legacies  if  the  estate  should  not  be  sufficient 
to  pay  all.  Re  Staebler,  21  A.  R.  266,  fol- 
lowed. Brook  V.  Badley,  L.  R.  3  Gh.  672, 
and  Re  Watts,  29  Ch.  D.  947.  distinguished. 
3.  That  the  gift  of  $300  to  the  three  oldest 
and  poorest  people  in  the  municipality  was 
valid,  being  sufficiently  certain  to  be  carried 
out.  Law  V.  Acton,  22  Occ.  N.  419,  14  Man. 
L.    R.    246. 

Conditioit  —  Vested  Estate  Subject  to 
he  Divested  —  Application  under  Rule  9S8 
—  Executors  —  Locus  Sta^^.] — ^The  testa- 
trix devised  certain  land  to  her  grandson 
"when  he  arrives  at  the  age  of  twenty-five 
years.  Should  he  not  survive  till  the  age  of 
twenty-five  years,  I  give"  (the  same  land) 
"to  my  son  Andrew,  and  should  he  die  with- 
out heirs  of  his  natural  body,  I  give"  (the 
same  land)  "  to  my  son  Robert,  his  heirs 
and  assigns  forever:" — Held,  that  the  land 
was  vested  in  the  grandson,  subject  to  be 
divested  in  the  event  of  his  not  attaining  the 
age  of  twenty-five  years.     Doe  dem.  Hunt  v. 


Moore,  14  East  601,  Phipps  v.  Ackers,  8  CI. 
&  Fin.  583,  and  other  oases  cited  in  Theo- 
bald on  Wills,  5th  ed.,  p.  497,  referred  to. 
Semble,  that  the  executors,  having  no  estate 
in  the  land  given  to  them  by  the  will,  and 
none  under  the  Devolution  of  Estates  •  Act, 
seven  years  having  elapsed  since  the  death  of 
the  testatrix^  had  no  locus  standi  to  make 
an  application  under  Rule  938  to  have  ques- 
tions arising  under  the  will  determined.  Jn 
re  Young,  22  Occ  N.  31. 

Conflioting  Beqiie«ts  of  Pemonalty — 

Reconciling  —  ESjusdem  Generis  Rule  —  Re- 
siduary bequest.  Re  Pink,  4  O.  L.  R.  718,  1 
O.  W.  R.  772. 

Contiiisent  I«esa€ies  —  Infamts  —  In- 
terest asMaintenance.]  —  The  testator  be- 
queathed to  his  two  infant  sons  $4,000  each 
contingent  upon  their  attaining  25  years  of 
age;  the  only  other  provision  for  them  was 
a  gift  to  each  of  one-tenth  of  the  residuary 
estate: — Held,  that  interest  as  a  means  of 
maintenance  is  payable  out  of  the  general 
residence  of  an  estate,  upon  a  legacy  which  is 
merely  contingent,  when  the  legatee  is  an 
infant  child  of  the  testator,  and  no  other 
maintenance  is  provided;  and  it  was  proper 
in  this  case  that  an  allowance  should  be 
made  for  the  maintenance  of  the  infants  un- 
til their  majority  out  of  the  interest  on 
sums  set  apart  to  answer  the  legacies;  the 
gift  of  a  share  in  the  residue  was  not  in- 
tended as  a  provision  for  maintenance.  The 
will  was  to  be  read  as  directing  the  execu- 
tors to  apply  the  income  of  each  legacy  for 
the  benefit  of  the  infant  during  minority,  to 
the  extent  required  for  maintenance,  and  this 
involved  the  reserving  and  investing  of  an 
amount  equal  to  the  amount  of  each  legacy, 
not  as  the  legacy,  but  to  secure  the  amount 
of  it  in  case  it  should  become  payable.  In 
-re  Molntyre,  Mclntyre  v.  London  and  West- 
ern Trusts  Co.,  24  Occ.  N.  268.  7  O.  L.  R. 
548,  3  O.  W.  R.  258. 

Conversioit  —  Mortgage  —  Intestacy  — 
Residuary  Legatee  —  Executors.  Re  Moore, 
1  O.  W.  R.  50. 

Death  Without  Issue  —  Executofv  De- 
vise —  Power  of  Sale  —  Eixecutors  —  Repre- 
sentatives of.  Re  Fitzsimtnons,  1  O.  W.  R. 
220. 

Devise  —  Absolute  Gift  —  Conditional 
Gift  Over  —  Validity  —  Disposition  of  Cor- 
pus  —  Income  —  Executor.] — A  testator  by 
his  will  bequeathed  a  small  sum  for  a  relig- 
ious object,  and  proceeded :  "My  wife  shall 
have  the  whole  of  my  estate  which  remains 
at  my  decease,  however  with  the  observation 
that  should  she  marry  again  then  she  shall 
receive  only  the  third  part,  and  the  residue 
shall  be  equally  divided  between  my  five  chil- 
dren." The  estate  consisted  of  realty: — 
Held,  that  the  words  were  sufficient  to  create 
a  condition;  that  the  condition  was  a  valid 
one;  that  there  was  an  absolute  gift  of  the 
whole  residue  to  the  widow,  followed  by  a 
gift  over  as  to  two-thirds  if  she  married 
again;  and  that  the  executor  should  retain 
in  his  hands  two-thirds  of  the  estate,  paying 
the  widow  the  income  till  her  death  or  mar- 
riage, when  it  would  fall  to  be  disposed  of, 
in  the  latter  case  under  the  testator's  will, 
and  in  the  former  by  her  own  will  or  other- 
wise in  due  course  of  law.  In  re  Deller, 
24  Occ.  N.  22,  6  O.  L.  R.  711,  2  O.  W.  R. 
1150. 
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Devifle  —  Absolute  interest  —  Gift  —  In- 
testacy. Re  Chapman,  4  O.  L.  R.  130,  1  O. 
W.  B.  434. 

DeTise  —  After-acquired  Property,]  —  A 
testator  devised  "  all  my  real  estate  .  .  . 
being  composed  of  the  south-east  part  of  lot 
10  .  .  ."  Afterwards  he  acquired  the 
ttortherly  half  of  lot  10:— -Held,  that  the 
after^acquired  property  passed  under  the  de- 
vise. In  re  Smith,  10  O.  L.  R.  449,  6  O. 
W.  R.  390. 


—  Charge,  —  Debts  and  Legacies 
—  Bequest  of  Rents  —  Estate  —  Proceeds  of 
Sale  —  Principal  and  Interest — Administra- 
tion Expenses  —  Apportionment,] — A  testator 
devised  land  to  his  son,  and  in  his  will  direct- 
ed the  son  to  pay  debts  and  legacies: — Held, 
that  the  effect  of  this  was  to  charge  the  pay- 
ment of  both  debts  and  legacies  upon  the 
land  devised.  Robson  v.  Jardine,  22  Gr.  420, 
followed.  McMillan  v.  McMillan,  21  Gr. 
504,  distinguished.  The  testator  by  his  will 
gave  a  house  and  lot  to  his  daughter,  but  by 
a  codicil  purported  to  revoke  the  gift,  and 
directed  as  follows :  **  I  will  that  the  said 
house  and  lot  be  held  by  my  daughter  .  .  . 
who  shall  receive  all  rents  and  benefits  there- 
from during  her  natural  life,  and  at  her 
decease  that  all  rents  shall  be  invested  for 
the  benefit  of  her  heirs  on  their  coming  of 
age:" — Held,  that  by  the  rule  in  Shelley's 
case  the  daughters  took  an  estate  in  fee  sim- 
ple in  the  lands.  Van  Grutten  v.  Foxwell, 
[1897]  A.  C.  658,  and  Verulam  v.  Bathurst, 
13  Sim,  374,  followed.  With  reference  to 
another  parcel  of  land,  the  codicil  directed 
that  all  rents  derived  from  it  were  to  be 
divided  between  the  testator's  wife  and  daugh- 
ter equally,  and  that  on  the  death  of  a  life- 
tenant  the  property  should  be  sold  and  one- 
half  the  proceeds  given  to  his  wife  or  her 
heirs,  and  the  other  half  invested^  the  prin- 
cipal for  the  benefit  of  the  heirs  of  his 
daughter,  and  interest  to  go  to  his  daughter 
during  her  life: — Held,  that  as  to  one-half 
of  this  land  also  the  daughter  took  an  estate 
in  fee  simple.  The  testator  did  not  provide 
for  the  payment  of  administration  exi>enses, 
though  he  directed  that  his  debts  and  funeral 
expenses  should  be  paid  by  his  son: — Held, 
that  the  estate  as  a  whole  should  defray  the 
expenses  of  administration,  and  if  there  was 
a  different  disposition  of  the  real  and  per- 
sonal parts,  there  should  be  ratable  apportion- 
ment according  to  the  respective  values  of 
the  real  and  personal  estate.  In  re  Thomas, 
21  Oce.  X.  594.  2  O.  L.  R.  660. 

* 

Devise  —  Charge  —  Maintenance  —  Per- 
sonal Liability  —  Declaration  —  Consent 
Decree  —  Appeal  —  Future  Payments  — 
Partition.]  —  The  testatrix  bequeathed  the 
balance  of  moneys  remaining  in  the  banks  to 
her  credit,  after  payment  of  certain  specified 
charges,  to  M.  M.  and  E.  M.,  share  and  share 
alike.  To  her  son.  A.,  she  devised  her  half 
of  the  homestead  property  charged  with  the 
comfortable  maintenance  of  M.  M.  and  E.  M. 
upon  such  homestead  during  their  lives: — 
Held,  that  the  maintenance  of  M.  M.  and  E. 
"SI,  under  the  terms  of  the  will  was  made  a 
charge  upon  the  property,  and  not  upon  A. 
personally : — -Held,  that  a  declaration  made 
in  the  decree,  with  the  consent  of  the  plain- 
tiff, the  surviving  beneficiary,  restricting  the 
liability  of  A.  to  a  charge  upon  the  land, 
could  not  be  varied  by  the  Court  of  Appeal: 
— ^Held,   that   a   sum   of  money   having  been 


set  apart  which  would  be  sufficient  for  the 
support  of  the  plaintiff  for  the  period  of  13 
years,  and  such  maintenance  being  a  charge 
upon  the  land,  binding  it  aB  effectually  as  a 
mortgage,  it  was  not  neoessaiy  to  provide  for 
securing  future  payments:  —  Held,  also,  no 
partition  having  been  asked  for  in  the  state- 
ment of  claim,  that  the  appeal  from  the  decree, 
on  the  ground  that  partition  had  not  been  or- 
dered, must  be  dismissed.  McKean  y.  Slc- 
Kean,  33  N.  S.  Reps.  310. 

Devise  —  Charge  of  debts  —  Mortgage 

—  Apportionment  —  Valuation  —  Costs. 
Re  Foster,  2  O.  W.  R.  212,  895. 

Devise  —  Condition  —  **  Die  without  law- 
ful issue"  —  Lifetime  of  testator.  Re  Mc- 
Michael  and  Doidge,  2  O.  W.  B.  689. 

Devise  —  Condition  Suhsequfni  —  t7ii- 
certainty,] — ^Devise  in  fee  provided  devisee 
''  comes  to  live  and  reside  on  the  land  de- 
vised during  the  term  of  his  natural  life;" 
with  gift  over  "  provided  devisee  does  not 
come  to  reside  on  the  said  land  so  devised  to 
him  within  one  year  after  my  decease:"  — 
Held,  that  the  condition  as  to  residence  of 
the  devisee  was  void  for  uncertainty',  and 
that  it  was  a  condition  subsequent,  and  not  a 
condition  precedent  to  the  acquisition  of  the 
land  devised,  but  a  condition  of  its  reten- 
tion. In  re  Ross,  24  Occ.  N.  231,  7  O.  L. 
B.  493,  3  O.  W.  B.  405. 

Devise — Condition  —   Survival  —  Heirs 

—  Title  —  Vendor  and  purchaser.  Re  Hen- 
derson, 2  O.  VT.  B.  14. 

Devise  —  Directions  to  Executors  —  Coit* 
trolling  Condition  —  (Hit  to  Church  —  Re- 
fusal to  Accept,] — ^A  testator  by  his  will  ap- 
pointed executors,  and  directed  that  his  body 
should  be  buried  by  them  in  a  designated 
spot  on  his  farm,  and  that  the  greater  part 
of  his  estate  should  be  applied  to  the  erec- 
tion, on  his  grave,  of  a  monument  to  his 
memory.  He  further  directed  that  his  execu- 
tors should  donate  a  piece  of  his  fann  com- 
prising the  grave  lot  to  a  designated  church 
congregation,  which  had  a  cemetery  then  exist- 
ing, adjacent  to  the  testator's  proposed  burial 
place.  The  church  refused  to  accept  the 
donation.  The  executors  buried  the  body 
of  the  testator  in  the  place  indicated  in  the 
will,  and  took  the  necessary  proceedings  to 
have  the  same  legally  constituted  as  a  ceme- 
tery. In  actions  by  relatives  of  the  testator 
to  have  the  bequest  declared  lapsed,  and  to 
set  aside  the  transfer  of  the  land  in  question 
to  a  cemetery  company: — Held,  that  the  fact 
that  the  land  in  question  did  not  form  a  por- 
tion of  any  cemetery  lawfully  established 
at  the  time  of  the  testator's  death,  did  not 
destroy  the  validity  of  the  will,  nor  prevent 
the  execution  of  the  testator's  instructioiis 
as  regards  his  burial.  2.  The  principal  and 
controlling  condition  and  requirement  of  the 
will  was  that  the  testator's  body  should  be 
buried  in  a  certain  place  on  his  farm,  and 
that  a  monument  should  be  erected  over  his 
grave.  The  provision  that  certain  land  com- 
prising the  burial  lot  should  be  donated  to  a 
particular  church,  as  a  cemetery,  was  only 
a  detail  in  the  mode  of  executing  the  tests- 
tor's  principal  bequest,  and  not  an  essential 
and  controlling  condition  which  must  be  exacts 
ly  complied  with,  and  therefore  the  refusal  of 
the  church  to  accept  the  land  did  not  invalid- 
ate the  bequest  Wright  v.  Bennie,  Q.  B. 
13  K.   B.  379. 
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DeTlse — Construction  —  Lapsed  Devise— 
FaMure  of  Objects — Residuary  Clause — WiUs 
Act,  s,  27 — Rules  of  Construction — Avoidance 
of  Intestacy,} — ^The  will  of  a  testator  who  de- 
vised and  bequeathed  all  his  real  and  personal 
estate  to  trustees  to  hold  for  the  benefit  of 
his  wife  for  life  and  after  her  death  to  hold 
for  his  daughter,  and  after  her  death  to  divide 
among  her  children.  The  will  then  provided 
that,  notwithstanding  the  directions  therein- 
after contained,  if  the  testator's  son  returned 
to  Toronto  within  5  years  from  the  date  of 
the  testator's  death,  the  trustees  were  to 
hold  in  trust  for  him  from  the  time  of  his 
return  certain  specified  lands  (being  a  part 
of  those  before  devised),  subject  to  the  ex- 
isting life  estate  of  the  testator's  wife 
during  the  term  of  the  son's  natural  life,  and 
to  pay  over  to  him  the  rents  and  profits  there- 
of, and  after  his  death  to  divide  the  same 
among  his  children.  The  son  returned  and 
entered  into  the  receipt  of  the  rents  and  pro- 
fits of  the  lands,  but  died  without  issue.  The 
first  clause  of  the  will,  containing  the  gen- 
eral devise  and  bequest  to  trustees  was  ex- 
pressed to  include  all  the  testator's  real  es- 
tate, consisting  of  lots  named  and  described, 
"  and  also  all  other  real  estate  and  the  per- 
sonal estate  of  which  I  may  die  seised  or  pos- 
sessed." It  was  held  that  this  was  a  resi- 
duary clause,  and  that  the  devise  to  the  son 
and  his  chilaren  lapsed  on  his  death  without 
issue  and  was  swept  up  by  the  residuary  de- 
vise. Walsh  V.  Fleming,  25  C.  L.  T.  356, 
6  O.  W.  R.  693.  10  O.  L.  R.  226. 

!>•▼!■« — Direction  to  Keep  and  Maintain,] 
—  A  testator  directed  his  two  sons  to  keep 
their  two  sisters  until  they  married,  in  a 
suitable  manner  free  of  expense,  and  that  so 
long  as  the  sisters,  or  either  of  them,  kept 
house  tor  their  brothers,  they  or  she  were  to 
have  control  of  the  poultry,  e^gs,  butter,  etc., 
and  all  moneys  thence  derived,  for  their 
own  use  and  benefit.  He  devised  his  farm, 
OB  which  he  was  residing  at  his  death,  to 
his  sons,  who  were  compelled  to  sell  it,  as 
it  was  neavily  incumbered: — 'Held,  that  all 
the  sons  were  bound  to  do,  was  to  offer  to 
support  and  maintain  the  sisters,  free  of  ex- 
pense, in  a  suitable  manner,  either  on  the 
farm  devised,  or  in  the  home  of  either  of 
them,  but  that  they  were  not  bound  to  allow 
the  sisters  to  reside  wherever  the  latter 
wished,  and  to  pay  the  cost  of  their  mainten- 
ance. In  re  &8hea,  23  Occ.  N.  113,  283, 
6  O.  L.  R,  315,  2  O.  W.  R.  224,  749. 

# 

D©Ti«e— Estate— "  Children  "—Estate  tail 
with  executory  devise  over — Dower  of  widow 
of  deceased  devisee — Division  of  farm — ^Right 
to  remove  timber  and  stone — Personal  right — 
Personal  property — Absolute  gift.  Re  Weir, 
6  O.  W.  R.  58. 

BeTise — Estate  —  Defeasible  Fee — Execu- 
tory Devise  Over,} — A  testator  dying  in  1833 
devised  land  **  to  his  loving  son  JUexander, 
during  his  natural  life,  after  the  demise  of 
his  mother,  and  after  his  death,  then  he  did 
bequeath  the  same  to  his  heir-at-law  should 
he  have  any  (sic)  ;  if  not,  he  did  bequeath 
the  same  to  his  brother  John  <>rant :" — Held, 
that  the  gift  to  Alexander  gave,  by  the  oper- 
ation of  the  rule  in  SheNey's  Case,  a  fee 
simple  or  tail  to  him.  Heir  is  nomen  col- 
lectivum  and  carries  the  fee.  But  the  last 
clause  of  the  devise  imported  a  defeasible 
estate  in  Alexander,  should  he  die  and  have 
or  leave  no  child,  and,  as  he  left  no  '*  lawful 


heir,"  or  "  heir-at-law,"  his  fee  tail  or  simple 
was  defeated  by  the  executory  devise  in  fee 
simple  in  favour  of  John.  Grant  V.  inquire, 
21  Occ.  N.  379,  2  O.  L.  R.  131. 

DoTlse — Estate — Rule  in  8h^ley*s  Case,} 
— **  I  give  and  devise  to  xny  daughter  Mary 
.  .  .  the  following  described  parcels  of  real 
estate  to  be  held  and  controlled  by  her  during 
her  natural  life,  and  after  her  death  to  be 
divided  in  a  legal  manner  among  her  heirs:" 
^ — Held,  that  the  devisee  took  an  estate  in  fee 
simple,  under  the  rule  in  Shelley's  case.  In  re 
McCailum^HaU  v.  TruU,  21  Occ.  N.  665. 

DeTise — Estate — Rule  in  Shelley's  Case — 
Specific  Performance,} — Action  by  the  vendor 
to  compel  the  purchaser  to  specifically  per- 
form a  contract  for  the  purchase  of  certain 
lands,  the  title  to  which  was  obtained  under 
the  following  devise :  "  I  give  and  bequeath 
to  my  son  Francis  (the  plaintiff)  for  the  term 
of  his  natural  life  and  at  his  decease  to  his 
heir,  all  that,  etc.  .  .  ."  The  defence  was, 
that,  on  the  proper  construction  of  the  will, 
the  plaintiff  was  not  entitled  to  the  lands 
in  fee  simple,  but  only  for  the  term  of  his 
natural  life.  The  will  was  dated  the  19th 
July,  1881,  and  the  testator  then  had  a  wife, 
three  daughters,  and  two  sons;  the  devise  to 
the  other  son,  Gregoire,  who  was  then  the 
father  of  two  children,  was  as  follows: 
**  I  give,  devise,  and  bequeath  to  my  son  Gre- 
goire for  the  term  of  his  natural  life  and  at 
his  decease  to  be  divided  between  the  children 
of  my  said  son,  share  and  share  alike,  but  in 
the  eveiit  of  his  leaving  no  issue  the  said  prop- 
erty shall  go  to  the  next  heir,"  etc. : — Held, 
that,  as  it  was  doubtful  whether  the  testator 
so  used  the  word  "  heir  "  as  to  make  the  rule 
in  Shelley's  case  applicable,  and  thereby 
confer  a  fee  simple,  the  devisee  could  not  get 
specific  performance  of  a  contract  for  the 
purchase  of  land,  his  title  to  which  depended 
on  the  will.  Garriepie  v.  Oliver,  21  Occ.  N. 
424,  8  B.  C.  R.  89. 


DeTlse — Estate  for  joint  lives  of  devisees 
— ^Remainder  to  heirs  of  both — Period  for  as- 
certainment of  heirs — ^Mortgage  by  joint  ten- 
ants for  life.  Haight  v.  Dangerfield,  2  O.  W. 
R.  120,  5  O.  L.  R,  274. 

BeTlse — Estate  for  life — Legacy — Annuity 
— Abatement  on  deficiency  of  assets.  Re 
Laur,  5  O.  W.  R.  444. 

DeTlse  —  EiState  in  fee  —  Condition.  Re 
Rooncy,   5  O.  W.  R.  323. 

BeTlse — Estate  in  Fee — Divesting — Execu- 
tory Devise  Over— -Contrary  Intention — Ven- 
dor and  Purchaser.} — A  testator  gave  his 
widow  a  life  estate  in  land  and  then  devised 
it  to  his  son  P.,  his  heirs  and  assigns.  After 
devising  other  land  to  another  son,  he  dir- 
ected that,  should  any  of  his  sons  die  leaving 
no  children,  the  propertv  given  to  such  son 
should  be  equally  divided  between  all  his 
children,  and  should  any  of  the  children  be 
di8i)osed  to  sell,  they  should  give  the  refusal 
to  one  of  the  family.  At  the  time  of  the  tes- 
tator's death  (1878)  P.  was  married  and  had 
two  children,  and  he  and  they  were  alive  at 
the  time  of  this  action,  the  widow  having  died 
in  1898,  and  seven  children  of  the  testator 
having  survived  him: — Held,  that  the  estate 
in  fee  in  Philip  was  subject  to  being  divested 
by  his  dying  "  leaving  no  children."  which 
might  still  happen,  and  in  which  event  the 
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executory  devise  over  would  take  effect.  Oli- 
vant  V.  Wrijrht,  1  Ch.  D.  346,  followed:— 
Held,  also,  that  the  provision  in  the  will  as  to 
any  of  the  children  of  the  testator  being  '*  dis- 
posed  to  sell  '*  did  not  shew  a  "  contrary  in- 
tention :" — Held,  also,  that  a  "  contrary  in- 
tention "  was  not  indicated  by  a  devise  In 
the  same  will  to  another  son  subject  to  the 
same  limitation  and  conditions,  but  subject 
also  to  tne  payment  of  legacies  of  $2,000  at 
the  expiration  of  two  years  from  the  testa- 
tor's death  —  which  appeared  to  be  inconsis- 
tent with  anything  short  of  an  absolute  estate 
in  fee.  Cowan  1.  Allen,  26  S.  C.  R.  292, 
followed : — Held,  therefore,  that  the  plain- 
tiff*s  title  was  not  one  that  could  be  forced 
upon  an  unwilling  purchaser  and  a  decree  for 
specific  performance  should  be  refused.  Van- 
luven  V.  Allison,  21  Occ.  N.  468,  2  O.  L.  K. 
198, 

Devise — Estate  Tail — Estate  for  Life — 
Mistake  of  Title  —  Improvements,]  —  A  will 
made  in  1877.  by  a  testator  who  died  in  1882, 
contained  the  following  provision :  '*  To  my 
son  Moses  I  give  and  bequeath  fift^  acres 
during  his  lifetime  and  then  to  go  to  his 
children,  if  he  has  any,  but  should  he  have 
no  issue  then  to  be  equally  divided  among 
all  my  grandchildren."  Moses  married  after 
his  father's  death,  and  left  children  surviv- 
ing him  at  the  time  of  his  own  death : — Held, 
that  Moses  took  an  estate  for  life  with  a 
remainder  in  fee  to  the  children  and  not 
an  estate  tail : — ^Held,  also,  that  a  person 
who  had  purchased  the  land  in  question  un- 
der the  bona  fide  but  mistaken  belief  that 
Mosee  took  an  estate  tail,  was  entitled  to 
a  lien  for  lasting  improvements,  the  statute 
being  held  to  apply  to  a  mistake  of  title 
depending  upon  a  question  of  law.  The  point 
for  determination  in  such  a  case  is  whethei 
the  person  claiming  for  the  improvements 
made  tbem  under  the  bona  fide  belief  that  the 
land  was  his  own.  Oh<mdler  v.  Qihsoftj  21 
Occ.  X.  558,  2  O.  L.  R.  442. 
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Devise— Estate   tail— "  Heirs  of  body  "— 
Heirs  and  assigns  " — "  In  fee  simple."     Re 
Brwnd,  4  O.  W.  R.  473,  5  O.  W.  R.  297. 

Devise — Estate  tail — Vested  remainder  in 
fee  over — Uncertainty — Repugnancy — Abso- 
lute bequest  of  personalty.  Re  McDonald, 
2  O.  W.  R.  968,  6  O.  L.  R.  478. 

Devise — Estate  tail  —  Male  —  Restrictions 
on  sale — Repugnancy.  Re  Smith,  4  O.  W.  R. 
226. 

Devise — Event  —  "  Or  "  —  "  And  "  —  Ex- 

c%.utory  devise  over — Proof  of  will — Registra- 
tion— Death  of  witnesses.  Batotenheimer  V. 
Miller,  2  O.  W.  R.  393. 

Devise — Executory  devise  over  in  certain 
events—"  Or  "— **  And  "—Estate — Vendor  and 
purchaser.  Re  Chandler  and  Holmes,  5  O. 
W.  R.  647. 


Devise  —  Executor — Power    to 
Re  Webb,  2  O.  W.  R.  169,  230. 


mortgage. 


Devise—"  Heirs  "—Fee  simple—"  Or  "  — 
"  And  " — Condition  in  terrorem.  Re  Bray, 
2  O.  W.  R.  520,  711. 

Devise — Incomplete  form  —  SuflSciency — 
Substituted  devise  over — Restraint  on  alien- 
ation— ^Void  condition — Annuity  in  perpetuity 
— Vagueness — Charge  on  land — Sale  subject 
to.     Re  Corbit,  5  O.  W.  R.  239. 


Devise — Intention  —  Supplying  words  to 
carry  out — Estate — Fee  simple  or  tail.  Re 
Walton  and  Nichols,  2  O..  W.  R.  1035. 

Devise — ^Intestacy-^Rejecting  surplusage* 
McDonald  v.  Golla^n,  6  O.  W.  R.  603. 

Devise — Life  estate  —  Estate  tail  —  Sur- 
vivorship— Disentailing  deed — Condition — ^Use 
of  testator's  name  —  Conveyance  to  trustee 
— Title — ^Vendor  and  purchaser.  Re  Brown^ 
and  Slater,  2  O.  W.  R.  101,  5  O.  L.  R.  386. 

Devise — Life  Interest  —  "  Premises  "  — 
Election,] — ^The  testator  devised  and  be- 
queathed all  his  real  and  i)ersonal  estate  to 
his  wife  and  children  in  the  manner  set 
out  in  his  will,  in  which  were  the  following 
provisions: — "To  my  wife,  Maiie  Martin, 
in  lieu  of  dower  and  at  her  own  option,  the 
sum  of  two  hundred  dollars  yearly,  or  the 
use  of  the  premises  she  now  lives  in  and 
furniture  therein  during  her  natural  life.*' 
"To  my  son  Joseph  Martin  the  south-west 
half  of  the  north-west  half  of  lot  10  .  .  . 
containing  50  acres  .  .  also  the  south- 
west quarter  of  lot  10  .  .  fifty  acres  .  . 
subject  to  the  following  conditions  .  .  . 
that  he  will  have  to  pay  the  allowance  due 
to  his  mother  in  lien  of  dower,  also  to  pay," 
etc.  "  My  said  son  Joseph  Mardn  to  have  the 
whole  above  mentioned  property  at  his  age  of 
majority,  but  is  not  to  sell,  bargain,  or  mort- 
gage .  .  before  he  attains  his  tiiirty-fifth 
birthday."  "  Marie  Martin  to  have  the  full 
and  whole  sole  control  of  my  property  real 
and  personal  till  my  sons  are  full  age  of 
majority."  The  testator  and  his  wife  lived 
on  the  100  acres  devised  to  Joseph.  After 
the  testator's  death  and  before  the  majority 
of  Joseph,  the  widow  leased  the  100  acres, 
reserving  the  dwelling-house  and  outbaildings 
and  four  acres  for  herself: — ^Held,  Meredith, 
J.,  dissenting,  that  "  premises  '*  meant  the 
whole  100  acres*  and  the  devise  to  Joseph 
must  be  read  as  subject  to  the  interest  of 
his  mother  for  life: — Held,  also,  upon  the 
evidence,  that  the  widow  had  not  elected  to 
take  $200  a  year  in  lieu  of  "  the  use  of  the 
premises."  Martin  v.  Martin,  24  Occ,  N.  367, 
8  O.  L.  R.  462,  3  O.  W.  R.  930. 

Devise — Life  Estate — Devise  in  Fee — Cov- 
enant— Restriction  on  Alienation,} — ^A  testa- 
tor devised  to  his  widow  for  life,  and  then 
to  D.  for  life,  with  the  power  to  D.  to  devise 
in  fee : — Held,  that  the  widow  and  D.  and  the 
heirs  of  the  testator,  ascertained  at  the  time 
of  his  deaths  could  make  a  good  title  in  fee 
simple  to  a  purchaser,  who  should  be  assured 
against  exercise  of  the  power  by  D.'s  covenant : 
Held,  also,  that  subsequent  words  in  the  will, 
referring  to  "  that  part  I  have  directed  not  to 
be  sold,"  did  not  import  a  restriction  on  the 
sale,  no  direction  not  to  sell  being  found  in 
the  will.  In  re  Drew  and  McOowan^  21  Occ. 
N.  186,  1  O.  L.  R.  575. 

Devise — Misdescription  of  lots — ^Reference 
to  buildings  on  lots — ^Title^to  land— Vendor 
and  purchaser.  Re  Vair  and  Winters,  5  O. 
W.  R.  337. 

Devise  —  Power  of  sale  —  Bxecators  — 
Devisee — Trustee  Act — Devolution  of  S^tates 
Act — ^Vendor  and  purchaser — Parties  to  con- 
veyance. Re  Ross  and  Davies,  2  O.  W.  R. 
2lY. 


Devise — RepugnaneyJ] — ^The  testator  gave 
his  wife  an    interest   for  life,   or  ontll  ilie 
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should  marry,  in  his  dwelling-house  and  lot 
and  the  furniture,  etc.,  therein,  and  after  her 
death  or  re-marriage,  whichever  first  hap- 
I>ened,  he  gave  them  to  his  children^  living 
when  he  made  his  will  or  living  at  his  decease, 
or  born  after  his  decease,  share  and  share 
alike,  and  their  heirs  and  assigns  forever: — 
Held,  that  the  gift  thus  made  to  his  children 
was  the  largest  the  law  admits  of  and  the 
endeavour,  by  subsequent  clauses  in  his  will, 
to  take  away  the  gift  to  his  children,  which 
he  had  bestowed  by  the  above  clause,  was 
fruitless.  The  will  plainly  offended  against 
the  principle  recognized  in  Holmes  v.  Godson. 
8  DeG.  M.  &  G.  152 ;  Shaw  v.  Jones-Ford,  6 
Ch.  D.  1;  Bowman  v.  Oram,  26  N.  S.  Reps. 
318.    Corning  v.  Bent,  23  Occ.  N.  336. 

DeTise  —  Restraint  upon  Alienation  — 
Period  of — In^aissisahUit^,]  —  Held,  that  the 
following  clause  of  a  codicil,  "  I  do  hereby 
will  and  direct  and  it  is  my  express  will  and 
intention  that  no  part  of  my  real  property 
which  I  have  bequeathed  to  my  sons  William 
and  Richard  be  sold  or  disposed  nor  mortgaged 
or  hypothecated  or  otherwise  alienated  in  any 
way  or  for  any  cause  or  for  any  reason  for 
and  during  the  period  of  fifteen  years  from 
and  after  my  decease,  and  it  is  my  express 
wish  that  the  said  properties  shall  remain  in 
the  family  and  not  in  any  way  be  disposed  of 
or  alienated  during  the  said  period  of  fifteen 
years,  and  that  the  same  shall  not  be  liable 
for  any  debts  or  claims  which  my  said  sons  , 
William  and  Richard  may  in  any  way  con- 
tract/* limited  to  a  period  of  fifteen  years 
the  restraint  upon  alienation  by  the  devisees, 
but  made  the  property  inexigible  during  the 
lives  of  the  devisees.  Banque  J acques-C artier 
V.  Tozer,  Q.  R.  10  Q.  B.  81. 

Devise — Restraint  upon  alienation — Sum- 
mary application  under  Rule  938 — Scope  of. 
Re  Martin,  4  O.  W.  R.  429. 

Devise — Restrictions  against  Incumbering 
— Mortgage  by  Devisee — Breach  of  Condition 
— Vendor  and  Purchaser.] — A  will  providing 
for  the  division  in  specified  halves  of  a  cer- 
tain farm  lot,  between  the  testator's  two  sons, 
contained  restrictions  against  the  devisees 
selling  or  mortgaging  their  respective  halves 
until  after  the  expiration  of  twenty-five  years 
from  the  testator^s  death,  and  also  against 
incumbering  it  for  a  like  period : — Held,  on  a 
petition  under  the  Vendors  and  Purchasers 
Act,  that  the  later  restriction  was  void ;  but, 
following  Chisholm  v.  London  and  Western 
Trusts  Co.,  17  Occ.  N.  172,  28  O.  R.  347, 
that  the  former  restriction  was  good,  so  that 
the  giving  of  a  mortgage  by  one  of  the  devisees 
on  his  half  constituted  a  breach  of  condition 
for  which  the  heir  might  enter  and  divest  the 
devisee:  and  therefore  the  title  was  not  such 
a  one  as  a  purchaser  could  be  compelled  tu 
take.  In  re  Vhisholm — In  re  Lot  Three  in  the 
Eighth  Concession  of  the  Township  of  Mosa, 
21  Occ.  X,  525. 

Devise — Restriction — Validity  —  Res  judi- 
cata— Master  of  Titles.  Re  Phelan,  2  O.  W. 
R.  21. 

Devise  —  Revocation  by  codicil  —  Specific 
devises — Residuary  devise — Summary  applica- 
tion.   Re  Savage,  2  O.  W.  R.  491. 

Devise — Sale  of  Land  Devised — Mortgage 
for  Purchase  Money.]  —  The  testator  be- 
queathed all  his  persona]  estate  to  his  wife 


absolutely,  and  devised  his  land  to  his  execu- 
tors in  trust  for  her  benefit  during  life  or 
widowhood,  and  then  over.  Between  the  date 
of  the  w^ill  and  his  death,  the  testator  sold 
all  his  land,  and  took  back  a  mortgage  for 
part  of  the  purchase  money,  which  mortgage 
was  an  asset  of  his  estate  at  his  decease: — 
Held,  that  s.  25  of  the  Wills  Act,  R.  S.  O.  c. 
128,  had  not  the  effect  of  making  the  devise 
applicable  to  the  interest  in.  the  land  which 
the  testator  had  at  the  time  of  his  death  by 
virtue  of  the  mortgage;  the  mortgage  was 
part  of  the  personal  estate  and  fell  under  the 
absolute  bequest  to  the  wife.  In  re  Dods, 
21  Occ.  N.  81.  1  O.  L.  R.  7. 

Devise — Vested  estate — Death  of  devisee 
before  period  fixed  for  transfer  of-  land  by 
executors — Effect  of  will  of  devisee — Forfei- 
ture—  Sale  of  land  —  Charge  of  legacy  and 
maintenance  —  Bequest  of  personalty — Post- 
ponement of  enjoyment.  Re  Powell,  6  O.  W. 
R.  181. 

Devise  —  Vested  Estate,  Subject  to  be 
Divested — Rents  —  Expenditure  for  Improve- 
ments.] —  Testator  devised  a  farm  to  his 
grandson  "when  he  arrives  at  twenty-one 
years  of  age,  the  said  farm  to  be  kept  in  re- 
pair by  my  executors,  to  expend  at  least  $50 
each  year  in  improvements,"  with  a  devise  over 
in  case  of  death  "  before  receiving  the  share,'* 
and  a  residuary  devise  to  a  son  and  daughter : 
— Held,  that  the  land  vested  in  the  grandson 
by  the  will,  subject  to  be  divested  should  he 
die  before  attaining  twenty-one,  and  he  was 
entitled  to  the  benefit  of  the  surplus  of  rents 
over  .and  above  what  should  be  properly  ex- 
pended for  repairs,  which  was  to  be  not  less 
than  $50  each  year,  but  more  if  necessity 
should,  in  the  opinion  of  the  executors,  arise. 
In  re  Dennis.  23  Occ.  N.  50,  5  O.  L.  R.  46, 
2  O.  W.  R.  15. 

Devise  at  Majority  —  Vested  estate 
subjected  to  be  divested  —  Benefit  of  rents 
during  minority  —  Summary  application  — 
Costs  —  AflSdavits.  JBe  Dennis,  5  O.  L.  R. 
46,  2  O.  W.  R.  15. 

Devise  for  Life — Remainder  to  Devisee's 
Children — Estate  Taii.] — ^Land  was  devised 
to  D.  for  life  **  and  to  her  children,  if  any,  at 
her  death,"  if  no  children  to  testator's  son 
and  daughter.  D.  had  no  children  when  the 
will  was  made: — Held,  that  the  devise  to  D, 
was  not  of  an  estate  in  tail,  but  on  her  death 
her  children  took  the  fee.  Judgment  of  the 
Court  of  Appeal,  1  O.  W.  R.  452,  aflSrmed. 
Grant  v.  Fuller,  23  Occ.  N.  81,  33  S.  C.  R. 
34. 


Devise  for  Life  aad  that  of  lUTife  or 
Survivor  —  Special  Occupant  —  Part  Intes- 
tacy.]— ^A  testator  by  his  will  devised  his  farm 
to  his  son,  Abner  Butler,  **  for  and  during  his 
natural  life,  and,  in  the  event  of  his  marriage, 
during  the  life  of  his  wife,  or  the  survivor; 
and  at  his  or  their  decease  to  his  children,  if 
any.  but  if  the  said  Abner  Butler  should  die, 
without  issue,  the.  said  land  to  descend  to  my 
then  living  children."  The  son  married  twice, 
having  children  by  his  first  wife,  but  none 
by  his  second,  who  was  left  a  widow: — 'Held, 
that  the  widow  was  not  entitled  to  a  life 
estate  by  implication,  and  that  there  being  no 
special  limitation  to  the  heirs  of  Abner.  they 
could  not  take  as  special  occupants  during 
her  life,  and  the  result  was,  that  the  estate 
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for  the  residue  of  her  lite  went  to  the  execu- 
tors of  Abiker,  and  were  assets  in  their  hands. 
WUaon  V.  Butler.  21  Occ,  N.  564,  2  O.  L.  K. 
676. 

Devise  of  all  Testator's  Property  — 

Choge  in  Action,] — A  devise  of  all  **  my  real 
estate  and  property  whatsoever  and  of  what 
nature  and  kind  soever/'  at  a  plaoe  named, 
does  not  include  a  debt  due  by  the  devisee, 
who  resided  and  carried  on  business  at  such 
place,  to  the  testator.  Jud|[ment  of  the  Court 
of  Appeal,  4  O.  L.  R.  682,  22  Occ.  N.  379, 
affirmed.  Thorne  v.  Parsons,  23  Occ.  N.  180, 
33  S.  C.  R.  309. 

Devise    of    I*ands    Subject    to    Mort« 

fiases — Devises — Charges —  Exoneration,"]  — 
lotion  by  executors  under  Rule  938  for  an 
order  declaring  the  construction  of  the  will  of 
Alexander  Goulet,  who  died  in  February, 
1902,  leaving  a  will  and  codicil,  the  material 
parts  of  which  were  as  follows : — "  1.  I  hereby 
constitute  and  appoint  my  two  sons  Francis 
Xavier  and  Alexander  Blake  to  be  my  execu- 
tors of  this  my  last  will,  directing  my  execu- 
tors to  pay  all  m^  just  debts  and  funeral  ex- 
penses. 2.  (a).  1  devise  and  bequeath  to  my 
wife  Marv  the  easterly  half  of  lot  number  154 
Talbot  Koad  with  everything  appertaining 
thereto  during  her  natural  life,  (b)  I  give  to 
my  wife  Mary  all  household  goods  and  chattel 
property  of  all  kinds  that  may  belong  to  me 
at  the  time  of  my  death.  3.  I  devise  and  be- 
queath to  my  son  Francis  Xavier  the  easterly 
half  of  lot  number  154  Talbot  Road,  after  his 
mother's  death,  the  easterly  half  of  the 
northerly  half  of  lot  7  in  the  14th  concession 
of  the  township  of  Raleigh,  and  the  south  95 
acres  of  lot  8  in  14th  concession  of  the  town- 
ship of  Raleigh.  4.  I  devise  and  >  bequeath  to 
my  son  Alexander  Blake  the  westerly  hbXi  of 
lot  number  153  Talbot  Road,  on  condition  that 
he  pays  $1,000  to  assist  in  paying  oft  the 
mortgage.  If  he  fails  to  pay  the  above  said 
amount,  then  I  devise  and  bequeath  the  said 
westerly  half  of  lot  153  to  my  son  Francis 
Xavier.  5.  In  place  of  land  mentioned  in  the 
4th  clause  of  my  will  I  devise  and  bequeath 
to  my  son  Alexander  Blake  the  south  95  acres 
of  lot  8  in  the  14th  concession  of  the  town- 
ship of  Raleigh  mentioned  in  the  3rd  clause  of 
will,  and  further  will  him  $500  and  hold  the 
lands  willed  to  my  son  Francis  Xavier  for  the 
said  amount.  6.  I  devise  and  bequeath  to 
my  daughter  Rachel  Jane  the  westerly  half  of 
the  south  80  acres  of  lot  number  7  in  the 
14th  concession  of  the  township  of  Raleigh, 
in  the  county  of  Kent.  7.  I  devise  and  be- 
queath to  my  daughter  Margaret  Ohristenna 
the  easterly  half  of  the  south  80  acres  of  lot 
7  in  the  14th  concession  of  the  township  of 
Raleigh,  in  the  county  of  Kent.  8.  I  devise 
and  bequeath  to  my  daughter  Delia  Eugenie 
the  westerly  half  of  the  northerly  half  of  lot 
7  in  the  14th  concession  of  the  township  of 
Raleigh,  in  the  county  of  Kent.  9.  I  further 
will  that  my  wife  Mary  shall  have  full  use 
and  control  over  all  my  lands  for  10  years 
after  my  death  in  order  to  pay  off  the  mort- 
gage now  standing  against  my  real  estate  if 
not  paid  off  at  the  time  of  decease.  This  is 
a  codicil  to  my  last  will  and  testament.  1. 
I  will  that  if  at  the  time  of  my  decease  the 
mortgages  on  my  real  estate  are  not  paid  off, 
each  of  my  daughters  shall  pay  to  the  execu- 
tors of  my  last  will  and  testament  the  sum  of 
$150  to  assist  in  meeting  that  debt,  and  I 
charge  the  lands  willed  to  each  for  the  re- 
spective amounts.    2.  I  will  to  my  wife  Mary 


all  money  to  be  derived  from  a  policy  in  the 
Edinburgh  Life  Insurance  ComfMUiy.  In  all 
other  respects  I  do  hereby  confirm  xny  last 
will  and  testament."  The  testator's  wife  pre- 
deceased him.  At  the  time  of  his  death  the 
land  mentioned  in  the  3rd  paragraph  of  the 
will  was  subject  to  a  mortgage  for  $750,  and 
all  the  other  parcels  mentioned  in  the  will 
were  subject  to  a  mortgage  for  about  $4,000. 
Alexander  Blake  Goulet  declined  to  take  the 
lot  in  the  4th  paragraph  mentioned,  and 
elected  to  take  the  lot  in  the  5th  paragraph 
mentioned,  with  the  charge  upon  the  lands  of 
Francis  Xavier  of  $500:— Held,  1,  that 
I^^ncis  Xavier  was  not  bound  to  pay  the 
sum  of  $1,000  because  the  will  did  not  require 
him  to  do  so  in  the  event  which  happened, 
but  substituted  a  payment  by  him  of  $500  to 
be  made  to  Alexander  Blake.  Held,  2,  that 
any  trust  created  by  that  clause  terminated 
at  the  death  of  Mary  Goulet.  Held,  3,  that  he 
was  unable  to  find  in  the  language  used  by 
the  testator  an  intention  to  exonerate  the 
daughter's  lands  from  all  but  $150  of 
the  mortgage  debt.  The  question  was 
governed  by  s.  37  of  the  Wills  Act,  R. 
S.  O.  c.  128.  Under  that  Act  every  devise 
of  land  which  was  under  mortgage  was 
treated  as  a  devise  of  the  equity  of  redemption 
only,  and  the  devisee  takes  sabject  to  the 
obligation  of  paying  off  the  mortgage,  or  a 
proportion  of  iL  if  it  covers  lands  devised  to 
others,  unless  t£e  testator  has  by  his  will  or 
some  other  document  signfied  a  contrary  in- 
tention. The  three  daughters  by  the  will  took 
therefore  an  equity  of  redemption  in  the  land 
devised  to  them,  subject  to  the  payment  of  a 
proportion  of  the  $4,000  mortgage^  The  codicil 
directed  them  to  pay  $150  each  to  the  execu- 
tors to  assist  in  paying  the  mortgage,  and 
created  a  new  charge  upon  their  land  for 
that  amount.  The  testator  had  not  anywhere 
signified  an  intention  that  the  payment  of  this 
$150  should  relieve  them  from  the  liability 
which  existed  under  the  dovise  in  the  will  of 
paying  their  shares  of  the  $4,000  mortgage 
debt.  The  $450  to  be  paid  by  them  was  by  the 
terms  of  the  codicil  to  be  applied  in  reduction 
of  both  mortgages,  that  for  $750  as  well  as 
that  for  $4,000.  tie  Goulet,  6  O.  W.  R.  161, 
10  O.  L,  R.  197. 

BeTlse  of  West  Half  of  I«ot  with 
liimltatioits — Codicil  substituting  east  half 
— Implication  of  limitations — Estate.  Re  J/c- 
yicol,  6  O.  W.  R.  662. 


DeTlse  to  Child — Pre-deoease- 
husband — Tenancy  by  the  curtesy. 
5  O.  L.  R.  197.  2  O.  W.  R.  94. 


-Rights  of 
Re  Hunt, 


DoTlse  to  Widow — Condition  against  re- 
marriage— Validity — Absolute  gift — Gift  over 
—Duty  of  executor.  Re  Deller,  2  O.  W.  R. 
1150. 

BoTiso  to  Widow — Estate  during  widow- 
hood—  Fee — ^Residuary  devise.  Re  Doughty 
and  Johnson,  2  O.  W.  R.  42. 

Devise  to  Iff^idow  of  liife  Estate  ia 
Third  of  Testator's  Land — Right  to  dower 
as  well — Election.  Re  Hurst,  6  O.  W.  R. 
417,  721,  11  O.  L,  R.  6. 

Devise  to  DITife  —  Condition — Children.] 
— A  testator  devised  his  estate  to  his  wife 
absolutely  for  herself,  her  heirs  and  assigns 
forever,  in  lieu  of  dower,  but  uiK>n  the  ex- 
press  condition   that   she   make   a   will    pro- 
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Tiding  for  two  of  his  children,  "and  if  she 
should  fail  or  neglect  to  make  the  will,  it's 
my  will  that  instead  of  my  said  estate  being 
so  devised  and  bequeathed  to  her,  the  same 
shall  be  equally  divided,  share  and  share  alike, 
between  my  said  two  children,  their  heirs  and 
assigns  forever.  All  the  residue  of  my  estate 
not  hereinbefore  disposed  of  I  give  and  devise 
and  bequeath  unto  my  said  wife:"  —  Held, 
that  under  the  above  devise  the  widow,  who 
had  complied  with  the  condition  by  making 
the  will  in  favour  of  the  two  children,  took  an 
estate  in  fee  simple  in  lands  forming  part  of 
the  said  residuary  estate,  but  that  she  could 
not  revoke  the  will,  and  the  judgment  should 
so  declare.  In  re  Turner,  Turner  v.  Turner, 
22  Occ.  N.  389,  4  O.  L.  fe.  578. 

DeTlsee — Use  of  House  and  Allowance — 
Care  in  Institution  in  the  Alternative — Eaer- 
cise  of  Judgment  hy  Executor  —  Reasonable- 
n€««.] — A  testator  by  his  will  gave  the  defen- 
dant all  his  estate  on  condition  that  he  should 
pay  the  plaintiff  $50  a  month,  and  that  she 
should  have  tJie  use  of  the  testator's  house 
and  furniture  for  her  life,  and  by  a  codicil 
provided  that  if  **  in  his  (the  executor's)  own 
absolute  judgment  he  is  of  opinion  "  that  it 
would  be  best  ^^^  ^^i*  to  ^  cared  for  in  some 
institution,  he  should  have  the  right  and 
authority  to  place  her  there  (with  her  consent 
in  a  specially  mentioned  case),  and  that  the 
charges  for  caring  for  her  there  should  take 
the  place  of  the  use  of  the  house  and  furniture 
and  the  monthlj;  allowance.  The  defendant 
chose  an  institution  where  the  plaintiff  would 
be  a  paying  inmate  and  be  cared  for  (not  the 
specially  mentioned  case),  but  the  plaintiff  re- 
fused to  leave  the  house,  and  the  defendant 
ceased  paying  the  monthly  allowance,  and  the 
plaintiff  brought  this  action  for  the  arrears 
of  the  allowance  and  for  the  construction  of 
the  will: — ^Held,  that  the  will  executed  in 
1896,  indicated  that  the  condition  of  the 
plaintiff  was  one  that  needed  care  and  over- 
sight ;  that  in  1901  the  defendant  came  to  the 
conclusion  and  made  it  known  to  the  plaintiff 
that  it  would  be  for  her  welfare  to  give  up 
housekeeping,  and  take  the  benefit  left  to  be 
brought  into  effect  by  his  absolute  judgment; 
that  he  had  the  right  and  authority  to  place 
her  in  a  sufficiently  adequate  home  (other 
than  the  specially  mentioned  case),  without 
her  consent,  and  that  the  choice  he  nad  made 
was  such  a  one,  and  he  was  entitled  to  posses- 
sion of  the  house,  and  to  cease  paying  the 
monthly  allowance.  Leduc  v.  Booth,  23  Occ. 
N.  46,  5  O.  L.  R.  68,  1  O.  W.  R.  800. 

BeTisee  DjIm  wlthont  JAvinx  Issue 

— ^Life   estate.     Re   Blackwell,   Blackwell   v. 
Blackwell,  3  O.  W.  R.  232. 

DIreotioii  to  Aoovmulate  —  Contingent 
Interest  —  Acceleration  —  Cancellation  of 
Legacy  if  Will  Attacked,]  —  The  testatrix, 
who  died  on  the  14th  February,  1892,  by  her 
will  devised  certain  moneys  and  lands  to  her 
executors  and  trustees,  with  directions  to  in- 
vest and  keep  invested  and  re-invested  (com- 
pounding interest)  until  the  I7th  March, 
1915.  when  the  whole  accumulated  fund  was 
to  be  handed  over  to  the  plaintiff,  if  he  was 
then  alive;  but  if  he  died  at  an  earlier  date, 
leaving  living  issue,  then  to  his  children,  and 
if  he  died  without  leaving  any  living  issue, 
then  to  the  other  children  of  the  testatrix : — 
Held,  that  the  illegal  part  of  the  will  was 
not  that  deferring  payment  of  the  corpus  till 


1915,  but  that  directing  the  undue  accumula- 
tion of  income  for  over  twenty-one  years ;  that 
the  plaintiff's  interest  was  merely  contingent 
or  subject  to  be  divested  if  he  did  not  live 
until  1915;  that  the  Court  will  accelerate 
payment  in  cases  which  rest  on  the  postpone- 
ment of  enjoyment  of  property  absolutely 
bestowed  on  the  beneficiaries^  as  it  is  against 
public  policy  to  restrain  a  man  in  the  use  or 
disposition  of  property  in  which  no  one  but 
himself  has  any  interest,  but  that  in  this  case 
there  was  no  acceleration  in  the  enjoyment  of 
any  interest  under  the  will  as  an  effect  of  R. 
S.  O.  1897  c.  332,  and  no  such  absolute  vested 
interest, in  the  plaintiff  as  entitled  him, to  stop 
the  accumulation  in  order  to  claim  a  present 
payment;  that  the  executors  might  proceed 
with  the  conversion  of  the  lands  and  the 
combination  and  accumulation  of  the  interest 
for  twenty-one  years;  that  for  the  following 
two  years  the  accumulation  must  cease  ana 
the  income  be  paid  out  to  those  entitled,  per- 
sonalty to  the  next  of  -kin  and  realty  to  the 
heirs-at-law  if  the  plaintiff  were  then  alive : — 
Held,  also,  that  the  plaintiff's  action  was  to 
obtain  a  construction  of  the  will  and  declara- 
tion of  his  rights  rather  than  seeking  a  modi- 
fication or  changing  of  the  will,  and  so  did 
not  operate  a  forfeiture  of  his  share  within 
the  meaning  of  the  prohibition  in  the  will 
against  action  adverse  to  the  testatrix's 
bounty.  Harrison  v.  Harrison,  24  Occ.  N. 
222,  7  O.  L.  R.  297,  3  O.  W.  R.  247. 

DireotioB  to  Pay  Debts  and  Testa- 
atentary  Expenses — Specific  Legacies — Re^ 
sidue  —  Succession  Duties  —  Exoneration  or 
Specific  Legacies.^  —  It  was  contended  that 
under  a  direction  in  a  will  to  pay  debts  and 
funeral  expenses,  the  exiecutors  were  bound 
to  pay  the  succession  duties  out  of  the  residue, 
to  the  exoneration  of  the  specific  legatees: — 
Held,  by  the  Divisional  Court,  approving 
Kennedy  v.  Protestant  Orphans'  Home,  25  O. 
R.  235,  Manning  v.  Robinson,  29  O.  K.  483, 
and  Re  Holland,  3  O.  L.  R.  406,  that  succes- 
sion duty  does  not  come  within  the  description 
either  of  a  debt  or  a  part  of  the  testamentary 
expenses,  and  that  the  specific  legacies  not 
being  specially  exonerated  by  the  will,  were 
not  to  be  exonerated  from  their  proportion  of 
the  succession  duties  payable  upon  the  whole 
of  the  estate,  at  the  expense  of  the  residuary 
legatees.-  Re  Bolster,  25  C.  L.  T.  455,  6  O. 
W.  R.  300,  10  O.  L.  R.  591. 

Direction  to  Pay  Testamentary  Ex- 
penses— Devise  —  Succession  duty  —  Charge 
against  devisee — Municipal  taxes — Provincial 
government  taxes — ^Residuary  estate — Charge. 
Re  Watkins  (B.C.),  1  W.  L.  R.  457. 

Direction  to  Sell  Land  —  Conversion 
into  personalty — Death  of  devisees — Personal 
representatives  —  **  Equal  moieties."  Jordan 
V.  Frogley,  5  O.  W.  R.  704. 

DistHbntion  of  Estate  —  "Heirs"  of 
deceased  children  of  testatrix — ^Widows  of  de- 
ceased sons  —  Exclusion  —  Compromise  — 
Approval  by  Court.  Re  Waldie,  6  O.  W.  R. 
1003. 

Distribution  of  Estate —  "  Hetr<  "  _ 
*' Next  in  Heirship"  —  Period  of  Ascertain- 
ment.] —  Following  a  gift  to  the  testator's 
widow  of  his  real  and  personal  estate  for  her 
life,  there  was  this  clause  in  a  will :  "  My 
whole  estate  (after  the  death  of  my  wife)  be 
equally    divided   between    my    brothers   Luke 
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Gardner,  Joseph  Gardner,  Mrs.  Catharine 
Walkins,  and  my  deceased  sister,  Mrs.  Sarah 
A.  Hatchinson's  children,  or  their  heirs. 
Should  no  heirs  of  any  of  the  above  be  alive, 
that  it  go  to  the  next  in  heirship:*' — Held, 
that  the  persons  entitled  in  the  first  place  were 
all  the  children  of  Luke,  Joseph,  Catharine, 
and  Sarah,  living  at  the  testator's  death  or 
bom  afterwards  during  the  life  of  the  widow, 
per  capita,  and  not  per  stirpes.  The  words 
*'  children  or  their  heirs  "  meant  "  children  or 
their  issue,"  and  gave  the  shate  of  a  child 
dying  in  the  lifetime  of  the  widow  to  the  issue 
of  the  child  so  dying,  in  substitution  for,  and 
not  by  descent  from,  the  child  so  dying.  The 
shares  of  the  children  entitled  to  share  be- 
came vested  at  once ;  but  if  any  child  died  in 
the  lifetime  of  the  widow  leaving  issue,  the 
share  of  that  child  was  diverted  and  went  to 
such  issue,  and  vested  at  once  and  finally  in 
the  issue,  who  then  became  the  stock  of  de- 
scent. The  words  "  next  in  heirship  "  meant 
the  heirs  at  law  to  the. realty  and  the  statutory 
next  of  kin  to  the  personalty.  The  heirs  or 
next  of  kin  are  to  be  ascertained  at  the  death 
of  the  person  whose  vested  share  they  took. 
In  re  Gardner,  22  Occ.  N.  119,  3  O.  L.  R. 
343.  1  O.  W.  R.  157. 

Distribviloii  of  Estate — Income—Oor- 
pus.    Re  Butler,  1  O.  W.  R.  826. 

DistrlbntioA  of  Estate — Period  for — 
Acceleration  —  Income  —  Accumulation — ^In- 
fant   Re  Hughes,  4  O.  W.  R.  462, 

DoT7er — Election — An/Miitie9 — Pre-decease 
of  First  Annuitant — Rights  of  Subsequent  — 
Intestacy  —  "Balance'*  of  Estate,]  —  The 
testator  gave  annuities  to  his  wife  and  only 
child ;  the  latter  pre-deceased  him.  He  gave 
to  his  wife  $200  a  year  during  widowhood, 
and  to  his  daughter  $200  a  year  as  long  as 
she  remained  unmarried,  but  Ux  case  she  mar- 
ried, only  $150,  the  other  $50  to  go  to  the 
wife.  At  her  death  the  $150  was  to  go  fo 
a  charity.  Until  the  testator's  farm  was  sold, 
his  wife  and  daughter  were  to  have  the  house 
and  lot  with  furniture  and  chattels  while  they 
remained  unmarried;  at  the  death  or  marri- 
age of  either  it  was  to  go  to  the  other,  but 
after  the  death  or  marriage  of  both  the  house 
and  lot  were  to  be  sold  and  the  money  was  to 
go  to  a  charity.  The  annuities  were  to  be 
taken  out  of  the  farm  rent.  Any  balance  of 
money  received  from  rent  was  to  go,  with 
the  interest  of  money  on  deposit,  annually  to 
two  charities  until  the  farm  was  sold.  The 
executors  were  to  have  power  to  sell  the  farm 
in  case  of  increased  expenses  or  rise  in  prop- 
erty, and  the  amount  was  to  be  invested,  and 
the  amount  of  interest  required  was  to  be 
used  in  place  of  rent,  and  the  balance  of  in- 
terest to  go  to  the  two  charities  until  the 
death  or  marriage  of  the  wife  or  daughter. 
After  the  death  of  both,  the  estate  was  to  be 
divided  among  charities :  —  Held,  that  the 
widow  was  put  to  her  election  between  the 
provisions  of  the  will  and  her  dower.  2.  That 
because  the  first  annuitant  died  in  the  testa- 
tor's lifetime,  it  did  not  follow  that  those  who 
were  to  take  at  her  death  took  nothing;  the 
annuity  was  payable  to  them  from  the  testa- 
tor's death,  but  only  $150  a  year.  3.  There 
was  no  intestacy  as  to  the  additional  $50. 
4.  Upon  the  facts,  as  found  by  the  Judge, 
with  regard  to  the  money  on  deposit,  there 
were  no  reasons  impelling  the  conclusion  that 
there    was   an    intestacy   as    to    the   interest 


therein,  in  the  face  of  the  testator's  declara- 
tion that  he  disposed  of  all  his  property.  5. 
There  was  no  intestacy  as  to  the  corpus  or 
any  part  of  it.  By  the  word  "  balance  "  the 
testator  meant  the  rest  or  residue  of  the  whole 
of  his  property.  6.  There  was  no  intestacy 
as  to  the  furniture  and  chattels,  after  the  ex- 
piration of  the  interest  therein  given  to  the 
widow ;  this  property  was  included  also  in  the 
"  balance."  In  re  Newborn,  Toronto  General 
Trusts  Corporation  v.  Newborn,  22  Occ.  X. 
120,  1  O.  W.  R.  122. 

''Dyii&K  without  Heixu^— Estate,]  —A 
testator  gave  and  devised  to  his  daughter  aU 
his  real  and  personal  property,  subject  to  the 
payment  of  certain  legacies  and  charges,  and 
"  in  the  event  of  her  dying  without  heirs " 
then  to  the  testator's  brothers  and  sisters: — 
Held,  that  the  ulterior  devisees  being  related 
to  the  first  devisee,  the  ''heirs"  of  the  first 
devisee  must  be  construed  to  be  "  heirs  of  the 
body,"  and  therefore  that  as  to  the  realty  the 
daughter  took  an  estate  tail,  and  as  to  the 
personalty  an  absolute  estate.  In  re  Mc- 
Donald, 23  Occ  N.  326.  6  O.  L.  R.  478,  2  O. 
W.  R.  968. 

Effeet  of  Codleil — ^Decree  in  former  suit 
— Annuities — Setting  apart  whole  estate  to 
answer  —  Revocation  of  legacies — Arrears  — 
Interest — Reference — Costs.  DaUon  v.  Wil- 
liams, 2  O.  W.  R.  814.  3  O.  W.  R.  415. 
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Estate  for  Life — Remainder  to  Heirs — 
Then  SurviiHng"] — A  testator  devised  land 
to  his  wife  "  during  the  full  term  of  time  that 
she  remains  my  widow  and  unmarried."  and 
subject  thereto  to  two  sons  "during  the  full 
term  of  time  of  their  natural  lives,  and  if 
either  of  my  said  sons  should  die  not  leaving 
heirs  the  issue  of  his  own  body,  his  surviving 
brother  shall  inherit  his  share  of  the  said 
lands  for  the  time  being,  and  after  the  decease 
of  both  my  said  sons,  the  before  mentioned 
land  and  premises  shall  be  sold  and  the  pro- 
ceeds thereof  of  each  share  shall  be  equally 
divided  and  given  unto  their  respective  lawful 
heirs  then  surviving  them,  share  and  share 
alike :" — ^Held,  that  the  will  gave  a  life  estate 
for  the  joint  lives  of  the  two  sons,  with  re- 
mainder in  fee  to  the  i>ersons  answering  the 
description  of  the  heirs  of  each  son  at  the 
death  of  the  longest  liver  of  the  two  sons. 
Haighet  v.  Dangerfield,  23  Occ.  N.  87,  5  O.  L. 
R.  274,  1  O.  W  .R.  551. 

Estate  TalL]— Be  McAllister,  1  O.  W. 
R.  230. 

Ezeentors — Implied  Power  to  SeU  Land 
—  Devolution  of  Estates  Act  —  Vendor  and 
Purchaser.] — After  giving  the  whole  of  her 
estate,  real  and  personal,  to  her  stepson  and  his 
wife  and  their  three  children,  the  testatrix 
proceeds,  "  It  is  my  will  that  the  personal 
effects  shall  be  kept  in  the  family,  but  the 
real  estate  shall  be  sold  and  equally  divided, 
and  I  appoint  my  stepson,  Harry  Roberts,  and 
his  daughter.  Annie  Roberts,  to  execute  thiast 
will.  Teetzel,  J.,  held  that  the  executors  bad 
an  express  power  of  sale,  not  dependent  upon 
nor  affected  by  the  Devolution  of  Bstates  Act. 
Re  Roberts  and  Brooks,  25  C.  L.  T.  400,  6 
O.  W.  R.  49,  10  O.  L.  R.  395. 

Ezeontors — Mortgage — Covenant  for  pay- 
ment— ^Possession.  Baight  v.  Dangerfiistd,  1 
O.  W.  R.  551. 
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Ezeontors — Power  to  Sell  Lands — Power 
to  Exchange — Vendor  and  Purchaser,^  —  A 
testator  devised  her  real  estate  to  be  equally 
.divided  between  her  children  when  the 
youngest  bt  them  attained  twenty-one,  with  a 
power  to  the  executor  "'  to  sell  or  dispose  of 
any  or  all  o£  the  above  real  estate,  should  he 
think  it  in  the  interest  o£  my  children  to  do 
so,  and  should  he  pay  off  any  debt  or  debts 
now  standing  against  such  real  estate,  the 
same  to  be  deducted  from  such  sale  or  sales :" 
— Held,  that  the  executor  had  no  authority  to 
exchange  the  lands  of  the  testatrix  for  other 
lands.  In  re  Confederation  Life  Association 
and  Clarkson,  23  Occ.  N.  325,  6  O.  L.  R. 
606. 

Ezeontors  —  Power  to  sell  —  Real  estate 
undisposed  of — ^Intestacy — Trust.  Re  Camp- 
bell and  Horwood,  1  O.  W.  R.  139,  396. 

lizeontory  Devifle — Period  of  vesting — 
Majority — Death  of  life  tenant — Double  event. 
Evans  v.  Evans,  1  O.  W.  R.  69,  233. 

Fund-  for  Paymeitt  of  Bobtfl,  Etc. — 

Specific  legacies.    Re  Page,  1  O.  W.  R.  849. 

Ooneral  Gift — Context  —  Real  Estate  — 
Deleted  Words,} — By  one  of  the  clauses  of 
his  will,  a  testator  gave  to  his  nephew  his 
mill,  tannery,  houses,  lands,  and  all  his  real 
estate,  effects,  and  property  whatsoever,  and 
of  what  nature  and  kind  soever,  at  a  named 
place,  chargeable  with  certain  legacies:  — 
Held,  that  the  clause,  when  taken  by  tiself, 
would  include  personal  as  well  as  real  prop- 
erty, yet  when  read  with  other  clauses  oi  the 
will,  and  the  whole  context  taken  into  con- 
sideration, the  gift  was  limited  to  the  real 
estate.  Qusre,  whether  in  construing  a  will 
deleted  words  can  be  looked  at.  Thome  v. 
Parsans,  22  Occ.  N.  379,  4  O.  L.  R.  682,  1  O. 
W.  R.  608. 

Gift  <<  dnrins  Natural  Life  ^^—Ahsolute 
Interest.] — A  testator  gave  $500  to  A.  S.,  but 
limited  the  disposition  of  it  so  that  she  got 
for  her  own  use  absolutely,  only  the  interest 
upon  it.  He  provided  that  at  her  death  this 
S500  was  to  be  given  to  her  eldest  son,  E.  C. 
S.,  and  that  he  could  use  this  sum  "  for  his 
benefit  during  his  natural  life."  Then  the 
testator  purported  to  give  to  his  wife  ail  that 
remained  after  the  $500  was  taken  out,  but 
he  limited  her  for  her  own  use  absolutely,  to 
the  interest  only,  and  when  the  capital  should 
be  no  longer  needed  to  earn  interest  for  his 
wife,  he  gave  it  to  certain  persons  named,  and 
in  all  cases  "for  their  benefit  during  their 
natural  lives:" — Held,  that  the  testator  in- 
tended to  dispose  of  all  his  real  estate,  and 
had  carried  out  his  intention  by  a  payment 
over  of  the  $500  after  the  death  of  A.  8., 
and  by  a  division  of  the  rest  after  the  death 
of  his  wife;  and  that  the  sum  of  $500  was 
an  absolute  gift  to  E.  C.  S.,  and  upon  the 
death  of  his  mother  he  was  to  be  entitled  to 
it  absolutely;  and  the  testator  did  not  die 
intestate  as  to  any  portion  of  his  estate.  In 
re  CAapirfon,*  22  Occ.  N.  259,  4  O.  L.  R.  130, 
1  O.  W.  R.  434. 

Gift  dnrins  Widowhood.] — ^A  testator 
devised  all  his  real  and  personal  estate  to  his 
wife  for  her  sole  and  absolute  use,  and  then 
added:  "The  real  property  while  the  said 
<wife)  remains  my  widow.  But  in  case  my 
wife  should  again  marry,  I  request  my  execu- 
tors to  sell  all  my  real  and  personal  estate 


when  my  youngest  child  should  come  of  age, 
and  that  they,  my  executors,  shall  divide  the 
proceeds  between  my  6  younger  children."  The 
widow  did  not  marry  again  and  left  a  will 
devising  all  her  real  and  personal  estate: — 
Held,  that  the  absolute  devise  to  the  wife 
was  not  cut  down  by  the  subsequent  words, 
which  were  applicable  only  to  the  widow^s 
marriage,  and  that  the  real  estate  passed 
under  her  will.  Order  of  Street,  J.,  3  O.  W. 
R.  146,  affirmed.  In  re  Mumhy,  24  Occ.  N. 
315.  8  O.  L.  R.  283,  4  O.  W.  R.  10. 

Gift  for  liifo  —  Cpdicil — Bequest  of  Life 
Interest  with  Potoer  of  Appointment  by  WUl 
— Bequest  of  Corpus  to  Legatee  in  Default^ 
— A  codicil  gave  Louis  merely  a  life  interest 
in  an  income,  with  a  power  of  appointment  by 
will,  in  default  of  the  exercise  of  which  the 
testator  would  be  intestate  as  to  the  disposi- 
tion of  the  corpus  after  Louisas  death.  While 
an  unlimited  gift  of  income  carried  to  its 
donee  the  corpus  as  well,  no  authority  could 
be  found  for  holding,  that  a  gift  of  incom% 
for  life  had  this  effect.  Nor  did  that  super- 
added power  of  appointment,  which  could 
never  be  exercised  in  his  own  favour,  increase 
in  any  wise  the  interest  of  the  donee  of  this 
power  in  the  fund  which  was  its  subject.  By 
clause  (e)  of  his  will  the  testator  had  devised 
the  rest  and  residue  of  his  property  to  Louis. 
The  corpus  of  the  $10,000,  of  which  the  in- 
come by  the  codicil  was  given  to  Louis,  would 
not,  under  the  scheme  of  the  will  as  originally 
framed,  have  been  residuary  estate.  By  a 
precding  clause,  (d),  which  the  codicil  re- 
voked, Lionis  E.  Hanmer  was  given  the  entire 
principal  of  his  father's  estate,  except  a  sum 
set  aside  to  produce  an  annuity  for  his  mother ; 
the  testator  by  this  codicil  revoked  the  gift 
to  his  son  of  the  principal  of  his  estate;  by 
the  same  instrument  he  expressly  confirmed, 
inter  alia,  the  residuary  bequest  to  him, 
which,  the  testator  beinsr  otherwise  intestate 
as  to  the  corpus  of  the  $10,000  (except  that 
he  gave  his  son  a  power  of  appointment  by 
will  over  it),  therefore,  carried  that  corpus: 
— Held,  the  testator  had  in  fact  given  the 
corpus  of  the  fund  to  his  son  in  default  of  his 
exercising  the  power  of  appointment.  The 
authorities  seem  uniform  that  such  provisions 
constitute  an  absolute  gift  entitling  the  legatee 
to  have  the  fund  paid  over.  Re  Hanmer^  4 
O.  W.  R.  474,  9  O.  L.  R.  348. 

Gift  of  Pomonal  Property  for  Idf e — 

Absolute  Gift — Gift  over  Confined  to  Undis- 
posed of  Property — Legacy — Death  of  Legatee 
—  Time  of  Vesting  —  •*  Before  Receiving  "  — 
Devise  —  Estate  —  Rule  in  Shelley* s  Case  — 
Restraint  on  Alienation — Life  Tenant — Lia^ 
bility  for  Taxes  —  Advancement  —  Interest — 
Use  of  House  —  Survivorship  —  Proceeds  of 
Sale — Distribution,] — Motion  by  executors  of 
will  of  Charles  Tuck  for  a  summary  order 
determining  certain  questions  arising  as  to 
the  construction  of  the  will  and  distribution 
of  the  estate  of  the  testator,  who  died  on 
26th  May,  1877.  The  words  of  the  will 
which  dealt  with  this  property  were  as 
follows :  "  Also  I  give,  devise,  leave,  and  be- 
queath to  my  said  wife  the  full  possession  and 
occupation  of  the  lands  and  premises  now 
owned  by  me  for  and  during  her  natural  life, 
together  with  all  my  household  furniture,  per- 
sonal property,  goods  and  chattels,  money, 
notes,  and  securities  for  money  of  every  kind 
soever,  to  be  for  her  use  and  behoof  during 
her  natural  life,  in  lieu  of  dower,  which  she 
consents  to  accept  instead  thereof,  and  which 
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possession  is  to  be  held  by  her  so  long  as  she 
shall  remain  my  widow.  And  finally  I  do 
hezeby  will  and  ordain  that  all  the  personal 
property  consisting  of  goods,  chattels,  money, 
or  notes  receivable,  of  what  kind  soever  that 
may  be  in  possession  of  my  said  beloved  wife 
at  her  decease,  and  not  otherwise  disposed  of. 
shall  within  one  year  after  her  decease  be  sold 
by  my  executor  hereinafter  named,  and  the 
proceeds  or  moneys  arising  from  the  same 
shall  be  equally  divided  among  my  daughters 
as  being  part  of  my  estate:" — Held,  that  the 
widow.  May  Ann  Tuck,  took  absolutely  all  of 
the  personal  property  which  she  appropriated 
to  her  own  use  and  used  up  during  her  life, 
and  that  there  was  a  gift  over  of  only  so 
much  of  the  personal  property  of  Charles 
Tuck  as  was  in  the  possession  of  the  widow 
at  the  time  of  her  death.  The  part  of  the  will 
referring  to  the  daughters  was  as  follows: 
"  And  also  I  hereby  will  and  ordain  that  at 
the  decease  of  my  beloved  wife  the  said  lot 
shall  be  sold  for  the  benefit  of  my  daughters, 
the  legatees  hereinafter  named,  and  '  the 
moneys  arising  from  the  sale  of  said  lot  shall 
be  equally  divided  among  my  daughters,  the 
legatees  of  this  my  will,  share  and  share  alike. 
The  names  of  my  daughters,  the  legatees 
herein  named  and  who  are  alive  at  the  date 
hereof,  are  as  follows;  and  if  any  one  or 
more  of  the  above  named  legatees  shall  be 
deceased  before  receiving  her  or  their  interest 
or  shar^  in  or  from  my  estate,  then  and  in 
such  case  her  or  their  heirs  shall  inherit  the 
same,  and  if  any  one  or  more  of  the  above 
legatees  shall  have  become  deceased  and  have 
left  no  legal  heirs  then  her  or  their  shares  shall 
revert  to  the  other  legatees,  or  their  heirs, 
and  shall  be  equally  divided  among  them:*' — 
Held,  that  the  share  of  Martha  had  become 
vested  at  the  time  of  her  death,  and  that 
share  must  be  paid  to  her  estate.  The  words 
**  before  receiving  "  might  in  this  case  well  be 
interpreted  as  "before  time  to  receive."  The 
words  of  the  will  as  to  William  Tuck  were: 
**Also  at  or  upon  the  decease  of  my  beloved 
wife,  I  give  and  devise  to  my  son  William 
Tuck  for  and  during  his  natural  life,  and 
his  lawful  heirs  after  him,  subject  neverthe- 
less to  the  provisoes  and  conditions  herein  con- 
tained, all  that  certain  parcel  to  have  and  to 
hold  the  same  from  and  after  the  decease  of 
my  said  beloved  wife,  during  his  natural  life, 
and  subject  to  this  express  condition,  namely, 
he  the  said  William  Tuck  shall  have  no  power 
to  sell  nor  any  right  to  dispose  of  the  above 
real  estate  or  any  part  thereof,  but  shall  trans- 
mit to  his  lawful  heirs  unimpaired,  if  he  shall 
have  any.  And  I  further  will  and  ordain 
that  should  my  said  son  William  Tuck  fail  to 
have  any  lawful  heirs,  then  my  will  is  that 
the  said  lands  and  premises  thus  devised  shall 
at  his  decease  be  sold  and  the  proceeds  arising 
therefrom  equally  divided  among  the  other 
legatees  or  their  lawful  heirs.  And  I  further 
will  and  ordain  that  whether  my  said  son 
shall  have  lawful  heirs  to  inherit  after  him 
or  fail  therein,  the  above  provisions  made  by 
me  in  his  favour  shall  be  and  constitute  his 
entire  share  in  my  estate:" — Held,  that  the 
effect  of  what  the  testator  did  was,  by  the 
operation  of  the  rule  in  Shelley's  case,  to  give 
the  fee  simple  in  the  land  mentioned  to 
William  Tuck.  In  re  Tuck,  6  O.  W.  R.  150, 
10  O.  L,  K.  309. 

Gift  to  Child  —  Condition  —  Marriage 
—  Consent  of  Executors  —  Invalidity  — 
Mixed  Fund,^ — Testator  died  on  the  Ist  ^lay, 
1900,  leaving  a  will  dated  14th  March,  1S98, 


in  which  he  gave  to  his  son  out  of  and  from 
the  annual  income  and  profits  of  the  invest- 
ment and  rents  of  his  real  and  personal  es- 
tate $300  per  year  while  unmarried,  **but, 
if  he  marries  to  the  satisfaction  of  and  with 
the  consent  of  the  executors,  then  he  is 
to  receive  the  whole  annual  income  of  the 
estate  during  his  life."  There  was  no  be- 
quest over  in  case  the  son  married  without 
consent,  nor  any  subsequent  disposal  of  the 
estate  affecting  these  assets.  The  son  mar- 
ried without  consent:  —  Held,  nevertheless 
that  he  was  entitled  to  the  whole  income. 
With  regard  to  personalty,  the  Court  of 
Chancery  long  ago  adopted  the  rule  of  the 
civil  and  ecclesiastical  law  by  which  such  a 
condition  is  void  or  regarded  as  merely  in  ter- 
rorem;  and  according  to  modem  rules  a 
mixed  or  massed  fund  is  to  be  treated  tn. 
the  same  way  as  personalty.  Review  of 
Boglish  authorities.  In  re  HamUton,  21 
Occ.  N.  126,  1  O.  L.  R.  10. 

Gift  to  Ckilden  —  Substitution  in  Fav- 
our of  Grandchildren — Distribution  per  Cap- 
ita*]— Where  by  a  will  property  is  given  to 
the  children  of  the  testator,  a  charge  de  sub- 
stitution in  favour  of  his  grandchildren  in 
equal  shares,  the  division  should  be  made 
per  capita  among  those  named.  The  "sub- 
stitution "  opens  on  the  death  of  eadi  heriter 
for  life  as  to  his  share  in  favour  of  all  the 
grandchildren  living  at  the  time  of  the  open- 
ing of  the  "  substitution "  for  each  sbiare. 
R6millard  v.  Chabot,  Q.  R.  26  S.  C.  408. 

(Hft  to  Class  —  Ascertainment,]  —  A 
testator  bequeathed  the  sum  of  $500,  as  to 
income  to  be  applied  for  the  support  of  his 
grandchildren,  children  of  his  son  John,  and 
as  to  principal  to  be  paid  to  them  equally 
as  they  respectively  attained  the  age  of  twen- 
ty-one years: — Held,  that  the  members  of 
the  class  entitled  to  share  were  to  be  ascer- 
tained at  the  time  when  the  eldest  of  the 
class  attained  the  age  of  twenty-one  years, 
and  that  those  grandchildren  born  after  the 
death  of  the  testator  and  before  that  time 
were  entitled  to  share.  In  re  Archer,  24 
Occ.  N.  230,  7  O.  L.  R.  401,  3  O.  W.  R- 
510. 

Gift  to  Class  —  Death  of  Member  Be- 
fore Testator  —  Children  of  Deceased  Ment- 
ber,] — ^The  testator,  who  at  the  time  of  mak- 
ing his  will  in  1891,  had  four  children  living 
at  Barnstable,  England,  devised  two  hoases 
to  his  '*  children  at  Barnstable,  England,  to 
be  divided  among  them  in  equal  shares.*'  One 
of  the  four  children  died  after  the  making  of 
the  will  and  before  the  testator,  leaving  chil- 
dren:— ^Held,  applying  the  principle  of  Re 
WUliams,  23  Occ.  N.  156,  5  O.  L.  R.  345, 
that  s.  36  of  the  Wills  Act  did  not  apply, 
and  that  the  children  of  the  deceased  child 
took  no  share.  In  re  Clark,  24  Occ.  N.  389, 
8  O.  L.  R.  599,  4  O.  W.  R.  414. 

(Mft  to  Members  of  a  Class  —  8ub9ti- 

tution  —  Ascertainment.] — ^The  testator  di- 
rected that  the  residue  of  his  estate  should 
be  divided  equally  among  the  children  of  his 
named  brothers  and  sisters,  share  and  share 
alike,  "so  that  each  nephew  and  niece  shall 
receive  the  same  amount:  and  in  the  event 
of  any  of  my  said  nephews  or  nieces  pre- 
deceasing me  or  dying  before  the  time  for 
distribution  arrives,  leaving  children,  ... 
that   the   share  wliich   would    have  gone    to 
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such  nephew  or  niece,  if  alive,  shall  be  dis- 
tributed equally  among  his  or  her  children." 
The  will  was  dated  the  5th  May,  1902,  and 
the  testator  died  on  the  9th  February,  1903. 
One  of  the  testator's  sisters  named  in  his  will, 
and  who  survived  him,  had  a  daughter  who 
died  in  1886,  leaving  a  son: — Held,  that  this 
son  was  not  entitled  to  a  share  of  the  residue. 
Christopherson  v.  Naylor.  1  Mer.  320  followed. 
In  re  Potter's  Trust,  L.  R.  8  Eq.  52,  not 
followed.  A  nephew  of  the  testator,  a  son 
of  one  oi  the  named  brothers,  was  living  at 
the  date  of  the  will,  but  died  before  the 
testator,  leaving  a  daughter,  who  was  held 
entitled  to  a  share.  In  re  Fleming,  24  Occ. 
N.  323,  7  O.  L.  R.  651,  3  O.  W.  R.  622. 

Gift  to  Widow  —  Dower  —  Election  — 
Abatement  of  legacies  —  Administration  or- 
der. Re  Hunter,  Hunter  v.  Hunter,  3  O. 
W.   R.   141. 


"Inoludins"  —  '' E»tate'*  -—  Policies 
of  Insurance,] — By  a  clause  in  his  will  a 
testator  bequeathed  to  his  wife  one-half  his 
estate,  "  including  policies  of  insurance  made 
payable  to  her  upon  my  death."  The  tes- 
tator left  three  policies,  one  for  $1,000  pay- 
able to  his  wife,  the  second  providing  for  pay- 
ment to  his  wife  of  an  annuity  of  $250  per 
annum,  for  twenty  years,,  and  the  third  pay- 
able at  his  death  to  the  "  legal  heirs."  There 
were  no  children,  grandchildren,  or  mother, 
living  at  the  time  of  the  testator's  death, 
but  his  widow  survived  him : — ^Held,  that 
the  third  policy,  being  payable  to  the  heirs 
and  not  to  the  widow  as  a  preferred  benefi- 
ciary, formed  part  of  the  testator's  estate, 
although  as  a  fact  the  widow  was  the  legal 
heir;  but  the  first  two  policies  did  not  form 
part  of  the  estate.  By  them  a  trust  was  cre« 
ated  in  favour  of  the  wife  as  a  preferred 
beneficiary,  and  so  remained  until  the  death 
of  the  testator : — Held,  also,  that  "  includ- 
ing" imported  addition.  In  re  Duncombe, 
22  Occ.  N.  167.  3  O.  L.  R.  510,  1  O.  W. 
R.  153. 


Inconsistent  Boanests  —  Reconcilinff — 
Formal  Bequest  of  Residue,] — A  testator  be- 
queathed ah  his  clothing,  wearing  apparel, 
and  personal  effects  to  his  brother;  all  his 
household  furniture  and  other  personal  pro- 
perty to  his  sister.  He  then  devised  to  his 
sister  for  life  all  his  real  estate,  with  re- 
mainder in  fee  to  his  nephew,  subject  to  cer- 
tain legacies  and  annuities  which-  he  charged 
upon  it ;  and  wound  up  his  will  by  devising 
and  bequeathing  the  rest  and  residue  of  his 
real  and  personal  property  to  his  nephew. 
At  the  time  of  his  death  the  testator's  per- 
sonal property  consisted  of:  household  goods 
and  furniture,  $150;  farming  implements 
and  live  stock,  about  $500;  book  debts  and 
promissory  notes,  $35;  cash,  $273;  wearing 
apparel,  watch,  chain,  etc.,  $25;  total,  $983: 
— Held,  that  all  the  brother  took  was  the 
wearing  apparel  and  the  watch  and  chain ; 
that  the  sister  took  all  the  remainder  of  the 
personalty;  the  nephew  taking  none  of  it. 
The  proper  view  of  the  residuary  clause  was 
that  the  testator,  having  disposed  specifically 
of  all  his  estate,  both  real  and  personal,  add- 
ed the  residuary  clause  for  the  sake  of 
greater  caution  or  as  a  usual  form.  In  re 
Pink,  23  Occ.  N.  16,  4  O.  L.  R.  718,  1  O. 
W.  R.  772. 


D— 55 


Insnranoe    —    Debts   —   "  Designation " 

—  Election  —  Mortgage  —  Charge  on  land 

—  Failure  of  specific  legacy  —  Devise  — 
Estate  —  Term  —  Maintenance.  Griffith  v. 
Howes,  5  O.  L.  R.  439.  2  O.  W.  R.  293. 


»« 


Land  Property"  —  Absence  of  resi- 
duary devise  —  Personalty  —  Inference  — 
Parties  —  Next  of  kin.    Howard  v.  Quigley, 

2  O.  W.  R.  694. 

Lapsed  Bequest  —  Absence  of  residuary 
clause  —  Intestacy.  Re  Nevett,  6  O.  W. 
R.  971. 

Lapsed  Devise  —  Effect  on  legacy  — 
Charge  on  land  devised  —  Effect  on  devise 
of  remainder  —  Acceleration  —  Contingent 
remainder  —  Intestacy  —  Dower  —  Alimony 
decree  —  Release  —  f^stoppel.    Re  Wilson, 

3  O.  W.  R.  754, 

Legacies  —  Abatement  —  Devastavit,] — 
Testator  died  in  1878  having  made  a  will 
and  a  codicil.  By  the  will  he  gave  to  his 
wife  certain  chattels  for  her  life,  and  all 
the  rest  of  his  estate  to  his  two  executors 
upon  trust  to  sell  and  out  of  the  proceeds 
to  pay  funeral  and  testamentary  expenses 
and  the  legacies  bequeathed  by  the  will  6t 
any  codicil  thereto,  and  to  invest  the  residue 
in  their  own  names  and  pay  the  annual  in- 
come to  the  wife  for  life,  and  after  her 
death  to  divide  the  estate  between  themselves 
(the  executors)  in  the  proportion  of  two- 
thirds  to  one  and  one-third  to  the  other. 
By  the  codicil  the  testator  gave  certain  speci- 
fic legacies  and  directed  that  they  should  be 
paid  by  the  executors  after  the  decease  of 
the  wife  from  out  of  the  two-thirds  given 
to  one  of  the  executors.  That  executor  died 
in  1885.  After  his  death  the  other  executor 
appropriated  to  his  own  use  a  part  of  the 
moneys  of  the  estate,  and  died  insolvent  in 
1900.  The  widow  died  in  1901.  It  was 
then  found  that  more  than  one-third  of  the 
estate  had  been  dissipated: — Held,  that  the 
part  which  remained  belonged  to  the  estate 
of  the  innocent  executor,  subject  to  the  pay- 
ment of  the  legacies  given  by  the  codicil, 
which  should  be  paid  in  full  and  should  not 
abate  proportionally  with  the  two-thirds  share 
given  to  that  executor.  In  re  Dunn,  24  Occ. 
N.  295,  7  O.  L.  R.  500,  3  O.  W.  R.  811. 

Lecaoies  —  Annuity  —  Resort  to  corpus 
of  estate  —  Time  for  first  payment  —  Priori- 
ties between  legacies  —  Vested  legacies.  Re 
Ashenden,  3  O.  W.  R.  424,  674. 

Legaoies  —  Conditions  —  Defeasance  — 
Payment  before  period  mentioned  in  will. 
Re  Shore,  1  O.  W.  R.  586. 

Lei^aoies  —  Date  of  Vesting,] — ^By  his 
will  the  testator  gave  to  his  wife  a  life  in- 
terest in  all  his  property,  and  upon  her 
death  he  bequeathed  to  an  adopted  daughter 
K.  a  sum  of  money  to  be  invested  in  the 
name  of  A.,  her  son,  or  any  more  issue 
of  hers  there  might  be;  the  interest  to  be 
hers  for  life;  and  in  case  of  her  death  or  her 
said  son  '*  leaving  more  issue,  the  remainder 
to  be  equally  divided  among  them ;  and  in 
case  of  her  death,  and  her  said  son  leaving 
no  other  issue,  then  the  (said)  sum  to  re- 
vert back  to  C."  On  the  death  of  K.  she  was 
survived  by  her  said  son  A.  and  two  other 


1731 


WILL. 


1732 


children: — Held,  that  the  fund  vetted  abso- 
lutely on  the  death  of  K.  in  her  three  children, 
and  that  it  waa  not  the  meaning  of  the  will 
that  the  fund  vested  in  C.  in  event  of  A. 
dying,  leaving  no  brother  or  sister  surviving 
him.  Kerriaon  v.  Kayt,  28  Occ.  N.  158,  2 
N.  B.   Eq.  Reps.  455. 

Lecaeies  —  Interest  —  Commencement 
—  Testator  in  loco  parentis  —  Realisation  of 
estate.     He  tiKcazey,  2  O.  W.   R.   7U2. 

Xi«Ciielea — IniereaU] — A  will  directed  that 
the  estate,  real  and  personal,  should  be  sold, 
and  that  the  executors  should  hold  the  pro- 
ceeds in  trust  to  pay  an  annuity  of  |800,  and 
then  to  pay  all  the  residue  of  the  income 
to  the  testator's  widow  for  life,  and  on  her 
death  to  divide  the  corpus,  paying  to  two 
grandchildren  $1,000  each,  and  dividing  the 
residue  among  the  testator's  children.  The 
will  declared  that  the  two  legacies  to  the 
grandchildren  were  subject  to  the  widow's 
life  interest,  and  directed  that  they  should 
be  paid  when  the  grandchildren  should  attain 
twenty-one,  but  in  case  the  estate  should  be 
divided  before  they  attained  that  age,  interest 
should  be  paid  on  their  legacies.  If  the 
grandchildren  died  before  attaining  twenty- 
one,  the  legacies  were  to  fall  into  the  estate. 
Both  the  grandchildren  attained  twenty-one 
before  the  death  of  the  widow: — iHleld^  that 
interest  on  the  legacies  should  be  paid  by 
the  estate  only  from  the  death  of  the  widow. 
Toomey  v.  Tracey,  4  O.  R.  708,  distinguished. 
In  re  Scadding,  22  Occ.  N.  400,  4  O.  L.  R. 
632.  1  O.  W.  R.  467,  683. 

Lecaotes  —  Payment  out  of  Red  Estate,] 
— A  testator  by  his  will  devised  a  farm  to 
each  of  his  two  sons,  subject  to  the  right 
of  his  widow  to  work  and  manage  the  farms 
for  her  own  benefit  until  certain  fixed  dates, 
and  subject  to  the  payment  to  her  after  those 
dates  of  certain  sums  of  money  by  the  de- 
visees. He  then  gave  legacies  to  his  daugh- 
ters, and  proceeded  as  follows : — "  I  give  to 
my  wife  all  the  moneys  that  remain  after  pay- 
ing my  former  '  bequeaths,'  debts,  and  funeral 
expenses,  and  all  that  may  accrue  from  the 
farm  during  her  term  of  management,  to  dis- 
pose of  as  she  pleases,  but  if  she  should  die 
without  disposing,  then  I  order  that  the 
undisposed  part  be  divided  among  my  sons 
and  daughters  then  living.  I  order  my  exe- 
cutors to  sell  my  undisposed  real  estate  and 
divide  it  equally  amongst  my  children  then 
living:" — Held,  that  there  had  not  been  cre- 
ated a  blended  fund  composed  of  the  resi- 
duaiy  real  and  personal  estate  so  as  to  make 
applicable  the  rule  established  in  Greville  v. 
Browne,  7  H.  L.  C.  689,  and  that-  the  un- 
disposed of  personal  estate  being  insuflScient 
to  pay  them,  the  legacies  to  the  daughters 
could  not  be  paid  out  of  the  undisposed  of 
real  estate.  In  re  Bailey,  24  Occ.  N.  54,  6 
O.  L.  R.  688.  3  O.  W.  R.  20. 

Lei^aoies  —  Period  of  vesting  —  Distri- 
bution —  Realty  and  personalty  —  Sale  — 
Direction  to  trustees.  Smith  v.  Maaon.  1 
O.    W.    R.    478. 

Leg^aey  —  Defined  payment  —  Executor 
—  Mortgapee  —  Changre  of  circumstances. 
Re  Boyd,  Boyd  v.  Boyd,  2  O.  W.  R.   1056. 

liegaoy  —  Interest  —  Accumulation  — 
Limitation  —  Condition  —  "Against." 
White  V.  McLagan,  1  O.  W.  R.  59.     , 


Iiecaoy  —  Period  of  vesting  —  Direction 
to  distribute  estate  —  Discretion  of  execu- 
tors.   Re  BurcK  1  O.  W.  R.  436. 

Xi«i^e^  —  Revocation  of  Life  Interest  — 
Acceleration  —  Period  of  Distribution,] — ^A 
testator  directed  a  sum  of  money  to  be  set 
apart  by  his  tmstees,  and  the  income  paid  to 
A.  for  life,  and  that  after  his  death  the  cap- 
ital should  be  divided  among  A.'8  children 
in  certain  shares.  The  testator  further  di- 
rected that  in  the  event  of  A.  dying  while 
any  of  his  children  should  he  under  the  age 
of  25  years,  the  income  of  the  fund  should 
be  paid  to  their  mother  while  such  children 
respectively  should  be  under  that  age  *'  for 
the  maintenance  and  education  of  such  child 
or  children  respectively  while  he  or  she  shall 
be  under  that  age.'*  By  a  codicil  the  testa- 
tor revoked  the*  *' legacy  and  annuity'*  to 
A. : — Held,  that  the  gift  to  the  children  was 
not  revoked,  but  vested  on  the  testator's 
death,  and  that  the  share  of  each  child  in 
the  capital  was  payable  on  his  attaining  the 
age  of  25  years.  Leu^in  v.  Lacin,  23  Occ.  N. 
267,  2  N.  B.  Eq.  Reps.  477. 

Lecaey  —  Specific  or  demonstrative  — 
Absence  of  source  of  payment  designated. 
Re  WUdey,  6  O.  W.  R.  509. 

Lesaoy  —  Support  and  maintenance  — 
Absolute  gift  —  Life  interest  —  Discretion 
of  executors.  Re  Evans,  3  O.  L.  R.  401,  1 
O.  W.  R.  02. 

ti^gmmj  —  Usufruct  —  £fw&«titiiHon.] — "  I 
give  .  •  .  unto  my  daughter  .  «  .  . 
wife  of  K.,  the  use,  usufruct,  and  enjoyment, 
during  the  term  of  her  natural  life,  of  all 
my  property,  real  and  personal,  movable  and 
immovable,  of  which  I  may  die  possessed, 
hereby  constituting  my  said  daughter  my  uni- 
versal usufructuary  legatee  and  devisee,  with- 
out being  held  to  give  security  for  such  usu- 
fruct and  enjoyment,  and  whom  I  exempt 
from  taking  an  inventory  of  my  said  proper- 
ty, which  said  usufruct  shall  at  all  times 
be  excluded  from  the  community  of  property 
existing  between  her  and  her  husband.  And 
as  the  bequest  made  by  this  will  is  meant 
as  and  for  her  maintenance  and  alimentary 
support,  I  expressly  exempt  the  same  from 
seizure  for  any  debts  created  by  her  or  her 
husband  .  .  .  After  the  death  of  my  said 
daughter  ...  I  order  and  direct  that 
my  said  property,  of  which  the  use  and  usu- 
fruct is  granted  to  her,  shall  go  and  belong 
to  the  child  or  children,  issue  of  her  mar- 
riage with  the  said  K.,  or  with  any  future 
husband,  and  in  default  of  such  issue,  said 
property  to  become  the  absolute  property 
of  my  nearest  relatives  or  nearest  of  kin. 
in  equal  proportion,  share  and  share  alike." 
This  clause  in  a  will,  held  to  give  a  legacy 
of  usufruct  and  not  a  substitution.  Kidder 
V.  Campbell,  Q.  R.  20  S.  C.  324. 

Life  Estate  —  Remainder  —  Period  for 
ascertainment  of  remaindermen  —  Executor 
—  Dealings  with  estate  —  Leases.  Re  Gal- 
lagher, 6  O.  W.  R.  28. 

Life  Estate.  Re  Padget  and  Curren,  1 
O.  W.  R.  427. 

Life  Estate  —  Estate  Tail  —  Survivor- 
ship —  Disentailing  Deed — Condition  of  De- 
vise— Bearing  Testator's  "Same  —  Vendor 
and  Purchaser,] — A  testator  devised  the  lands 
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"  whereon  I  now  reside  "  to  his  son  "  during 
his  natural  life,  and  at  his  decease  to  the  sec- 
ond male  heir  of  him  and  his  present  wife, 
and  his  heirs  male  for  ever,  and  in  default 
of  a  second  male  heir  to  their  second  sur- 
viving female  heir  or  child,  and  her  male 
heirs  for  ever,  provided  she  continues  to  bear 
my  name  during  her  life."  The  testator's  son 
had  by  the  wife  mentioned  in  the  will  four 
children,  one  son  and  three  daughters,  of 
whom  one  son  and  one  daughter  survived 
the  testator's  son  and  his  wife.  One  of  the 
daughters  who  predeceased  the  testator's  son 
had  previously  joined  with  him  in  a  disen- 
tailing deed  in  which  it  was  recited  that  she 
was  the  tenant  in  tail  in  remainder  ex- 
pectant upon  the  decease  of  her  father: — 
Held,  that  the  testator's  son  took  a  life  estate 
only,  and  the  surviving  daughter  an  estate 
tail  male;  and  that  the  disentailing  deed  did 
not  stand  in  the  way  of  that  daughter  mak- 
ing a  conveyance  of  the  lands  in  fee: — Held, 
also,  that  the  condition  as  to  continuing  to 
bear  the  testator's  name  did  not  prevent  the 
daughter,  being  unmarried,  from  conveying 
in  fee.  In  re  Broton  and  Slater,  23  Occ.  N. 
172,  5  O.  li.  R.  386,  2  O.  W.  R.  101. 

Idf  •  Estate  —  Remainder  —  Power  of 
disix>sition  given  to  life  tenant  by  codicil  — 
**  Dispose  and  deal  with  "  —  Enlargement  of 
beneficial  interests.  Re  Arm8tron(f.  3  O.  W. 
R.  627,  798. 

Idf  •  Estate  —  Remainder  —  Vested  iii^ 
terests  of   remaindermen.       Be  McNichol,  2 
O.  W.  R.  106. 

Bfalntenaiioe  Clause  —  Lien.] — ^Where 
a  testator  by  his  will  gave  his  estate,  con- 
sisting of  a  farm  and  dwellinghouse  and  per- 
sonal property,  to  his  son  upon  condition 
that  he  would  maintain  the  testator's  widow 
and  daughters,  excepting  in  the  event  of  their 
marrying  or  leaving  home,  and  declared  that 
they  should  have  a  home  in  the  dwelling 
while  unmarried,  it  was  held  that  the  estate 
was  charged  with  their  maintenance.  Cool 
V.  Cool,  25  Occ.  N.  66,  3  N.  B.  Eq.  11. 

Misaomer  of  Legatee  —  Intention  — 
Legacy  —  Vested  interest  —  Condition  sub- 
sequent —  Divesting  —  Death  of  legatee  — 
Foreign  domicil  —  Distribution  of  legacy. 
Re  Mitchell,  4  O.  W.  R.  43. 

"  Money  "  —  Residuaiy  personal  property 
—  Pecuniary  legacies  —  Insufficiency  of  per- 
sonal estate  —  Resort  to  residuary  real  es- 
tate —  Devise  — 'Mortsrage  —  Ekoneration. 
Re  Bailey,  2  O.  W.  R.  888. 

*'M7  Own  Biglit  Heirs"  —  Period  of 
ascertainment  —  "  Then  "  —  Division  of  resi- 
due —  Specific  devisee  entitled  to  share.  Re 
Kam,  2  O.  W.  R.  841. 

Perlocl  of  Distrlbntion  —  Clauses  of 
Will— Survivors  —  Vested  Estates.]  —  By 
clause  3  of  his  will  the  testator  devised  all 
his  real  estate  to  his  executors  and  directed 
them  to  pay  thereout  his  funeral  and  testa- 
mentary expenses,  and  that  all  the  residue 
should  be  at  the  disposal  of  his  wife  for 
her  maintenance  during  her  lifetime,  and  that 
after  her  decease  the  real  estate  be  converted 
into  money  and  divided  equally  among  his 
children  or  the  survivors.  But  in  the  event 
of  any  of  the  children  predeceasing  the  wife, 
his   or  her  share  was  in  the  event  of  him 


or  her  leaving  no  issue,  to  be  divided  be- 
tween the  survivor's  other  heirs,  etc.  But 
should  the  executors  determine  to  sell  the 
real  estate  during  the  wife's  lifetime,  the 
proceeds  were  to  be  invested  for  her  main- 
tenance during  her  life,  and  at  her  death 
to  be  divided  equally  among  the  thre^  chil- 
dren, or  the  survivors,  share  and  share  alike; 
but  if  the  wife  elected  to  take  her  third  of 
the  proceeds  instead  of  the  annual  income 
from  the  whole,  the  remainder  was  to  be 
divided  in  the  same  wav  among  the  children. 
The  testator  died  in  ISSO,  leaving  a  widow, 
two  sons,  and  a  daughter.  The  widow  died 
in  1901.  The  daughter  died  in  1892,  leav- 
ing an  infant  child^  who  died  in  1894.  The 
two  sons  were  still  living.  The  executors 
sold  the  lands  in  the  lifetime  of  the  widow, 
and  she  did  not  elect: — ^Held,  that  the  exe- 
cutors having  acted  with  regard  to  the  land 
under  the  provisions  of  clause  3,  that  clause 
only  was  to  be  looked  at  to  ascertain  the 
testator's  intention,  being  a  complete  clause 
in  itself.  The  period  of  distribution  was 
that  of  the  death  of  the  widow,  and  the 
daughter's  share  went  to  the  sons  as  survi-. 
vors,  and  not  to  the  daughter's  child^^as 
claimed  by  the  child's  father.  Cripj^  v.  Wal- 
cott,  4  Madd.  11.  followed.  Sharter  v.  Groves, 
6  Ha.  162,  distinguished.  In  re  Fingland — 
Fingland  v.  McKnight,  21  Occ.  N.  566. 

"Personal  Representatives  —  Execu- 
tors or  next  of  kin  —  Part  inte8ta<^ — Rights 
of  widow  —  Advertisement  for  creditors.  Re 
Dauheny,  1  O.  W.  R.  773. 

Power  of  AdTaneement  —  Exercise  off 
by  Trustees  —  Division  of  Estate.] — A  tes- 
tatrix^ by  her  will  directed  her  trustees  to 
pay  an  annuity  to  each  of  her  three  children, 
and  empowered  the  trustees  "  from  time  to 
time  to  make  such  advances  as  they  may  deem 
proper  out  of  the  corpus  or  income  or  both  of 
my  estate  for  the  benefit  of  or  to  my  said 
children  or  any  one  or  more  of  them  either 
on  their  marriage  or  as  an  advancement  in 
life  or  for  any  other  purpose  that  may  appear 
to  them  wise  and  reasonable."  On  the  death 
of  all  the  children  of  the  testatrix  the  undis- 
posed of  residue  was  directed  to  be  divided 
among  their  children  then  living,  and  in 
default  of  a  grandchild  living  at  the  death 
of  the  last  surviving  child  of  the  testatrix, 
then  the  undisposed  of  residue  was  to 
be  divided  among  certain  charities: — Held, 
that  a  division  of  the  estate  among  the  chil- 
dren made  by  the  trustees  in  good  faith  two 
years  after  the  death  of  the  testatrix  was 
a  valid  exercise  of  the  power.  Hospital  for 
Sick  Children  v.  Chute,  22  Occ.  N.  173,  3 
O.  L.  R.  590.  1  O.  W.  R.  321. 

Power  of  Sale  —  Exercise  by  substitu- 
ted trustee  —  Application  to  particular  pro- 
perty —  Release  of  trustee  —  New  trustee. 
Re  Bell,  5  O.  W.  R.  442. 

Power  of  Sale  —  Vacant  land  —  "  Un- 
productive of  a  substantial  net  profit"  — 
Trustees.       Re  3/.,  6  O.  W.  R.  938. 

Property  Passing  —  "  New "  —  Stock 
in  trade  —  Furniture  —  Books  —  Legacy  — 
Incomplete  words.  Re  Holden,  5  O.  L.  R. 
156,  2  O.  W.  R.  11. 

ProTision  for  Maintenance  of  Person 

—  Alternative  provision.       Leduc  v.  Booth, 
1  O.  W.  R.  800. 
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Resldttarj  Bequest  —  Church — Amount 
more  than  sufficient  to  answer  specified  pur- 
pose —  Application  of  balance  cy-prto  —  In- 
testacy —  Gift  for  maintenance  of  burial 
plot  —  Perpetuity  —  Charity.  He  Hard- 
ing,  4  O.   W.   K.  316. 

Residuary  Bequest  —  Distribution 
among  legatees  in  proportion  to  their  legacies 
—  Legatees  of  income  —  Interest  —  Sub- 
scription to  charity.  Re  SloanCy  3  O.  W.  R. 
848. 


Residuary  Bequest  —  "Personal  Ef- 
fects "  —  Mortgage  —  Debts  and  Expenses 
of  Administration  —  Ratable  Charge  on  Real 
and  Personal  Estate.] — A  will  was  in  part  as 
follows :  '*  My  will  is  first  that  all  my  just 
and  lawful  debts  and  funeral  expenses  be 
paid  by  my  executors  .  .  .  and  the  resi- 
due of  my  estate  real  and  personal  which  may 
not  be  required  for  the  payment  of  my  saio 
just  debts  and  funeral  expenses  and  the  ex- 
penses attending  the  execution  of  this  my 
will  and  the  administration  of  my  estate  I 
give,  devise  and  bequeath  as  follows:  I  give, 
devise  and  bequeath  absolutely  to  my  beloved 
wife  .  .  .  all  my  furniture,  bookt$,  plate 
and  other  personal  effects  and  so  long  as  she 
remains  my  widow  but  no  longer  I  give,  devise 
and  bequeath  to  my  said  wife  all  my  real 
property  of  which  I  may  die  possessed  for 
her  sole  use  and  benefit  so  long  as  she  may 
live" — and  then  to  his  children.  The  estate 
consisted  of  household  furniture  and  chattels, 
a  policy  of  life  insurance,  two  parcels  of  real 
estate,  and  a  mortgage  on  real  estate: — 
Held,  that  the  beneficial  interest  in  the  mort- 
gage passed  to  the  widow,  under  tne  words 
**  other  personal  effects."  These  words  oc- 
curring in  a  residuary  gift  were  not  to  be 
read  as  restricted  to  things  ejusdem  generis 
with  those  described  by  the  preceding  words, 
the  testator's  intention  being  to  dispose  of 
the  whole  of  his  personal  estate: — 'Held,  also, 
following  Re  Thomas,  2  O.  L.  R.  600,  that 
the  testator's  debts  and  funeral  expenses  and 
the  expenses  attending  the  execution  of  his 
will  and  the  administration  of  his  estate 
should  be  charged  ratably  upon  his  real  estate 
and  personal  estate  according  to  their  re- 
spective values: — Devolution  of  Estates  Act, 
R.  S.  O.  1897  c.  127,  s.  7.  In  re  Way,  24 
Occ.  X.  20,  6  O.  L.  R.  614,  2  O.  W.  R.  1072. 

Residuary  Bequest  —  "  Remaining  chil- 
dren "  —  "  Other '^'  or  **  surviving  "  children 
— Grandchildren  —  Period  of  ascertainment 
of  class.     Re  Garner,  3  O.  W.  R..584. 

Residuary  Clause  —  Poxcer  of  Selection 
—  Discretion  of  Trustees.] — A  devise  in  a 
will  directing  the  distribution  of  the  residue 
of  the  testator's  estate  among  his  brother 
and  sisters  or  nephews  and  nieces  who  should 
be  most  in  need  of  it^  at  the  discretion  of 
trustees  therein  named,  is  valid  and  confers 
absolute  power  upon  the  trustees  of  selecting 
beneficiaries  from  the  classes  of  persons  men- 
tioned. McGibbon  v.  Abbott.  10  App.  Cas. 
653,  followed.  Ross  v.  Ross.  2.^  S.  C.  R.  307, 
referred  to.  Brosscau  v.  Dori,  25  Occ.  N. 
2,  35  S.  C.  R.  205. 

RlKlits  of  "Wife  —  Vsufructuary  or  In- 
stitute —  Action  by  Heirs  —  Inconsistent 
Claims  —  Election.] — The  respondents  charg- 
ed against  the  appellant  waste  of  certain  of 
her  deceased  husband's  estate,  rights  in  which 
she  possessed   under  his  will,  and  neglect  to 


secure  the  appointment  of  a  "  curator  to  the 
substitution,"  and  it  appeared  that  there  was 
doubt  whether  under  the  will  she  was  a  usu- 
fructuary or  an  **  institute ;"  and  claimed,  in 
case  the  Court  should  decide  that  the  will 
only  created  a  simple  right  of  usufruct,  the 
extinction  of  such  right,  or,  in  the  alterna- 
tive, that  the  estate  be  vested  absolutely  or 
qualifiediy  in  the  heirs  called  by  the  will 
to  succeed  her;  and,  in  case  the  Court  should 
decide  that  there  was  a  substitution,  that  the 
appellant  might  be  **  assujetie  k  souffrir 
I'envoi  en  possession  des  appelS  k  titre  de 
s6questre,  et  que  tel  s^uestre  soit  ordonnd 
par  le  jugement  k  intervenir,"  and  other  re- 
lief appropriate  to  this  situation : — Held,  that 
the  relief  claimed  was  inconsistent  and  con- 
tradictory, and  that  the  respondents  should 
be  required  to  exercise  an  option  as  to  which 
relief  they  would  claim.  Hurtubise  v.  De- 
carte,  Q.  R.  13  K.  B.  366. 

Reuiau  CatKolio  Bishop  —  Corpora- 
tion Sole  —  Devise  of  Personal  and  Ecclesias- 
tical Property  —  Construction.] — ^The  will  of 
the  Roman  Catholic  Bishop  of  St.  John,  N.B., 
a  corporation  sole,  contained  the  following 
general  devise  of  his  property : — "  Although 
all  the  church  and  ecclesiastical  and  charit- 
able properties  in  the  diocese  are  and  should 
be  vested  in  the  Roman  Catholic  Bishop  of 
St.  John,  New  Brunswick,  for  the  benefit 
of  religion,  education,  and  charity,  in  trust 
according  to  the  intentions  and  purposes  for 
which  they  were  acquTred  and  established, 
yet  to  meet  any  want  or  mistake  I  give  and 
devise  and  bequeath  all  my  estate,  real  and 
personal,  wherever  situated,  to  the  Roman 
Catholic  Bishop  of  St.  John,  New  Brunswick, 
in  trust  for  the  purposes  and  intentions  for 
which  they  are  used  and  established:"  — 
Held,  affirming  the  judgment  in  36  N.  B. 
Reps.  229,  that  the  private  property  of  the 
testator,  as  well  as  the  ecclesiastical  pro- 
perty vested  in  him  as  bishop,  was  devised 
by  this  clause,  and  the  fact  that  there  were 
specific  devises  of  personal  property  for  other 
purposes  did  not  alter  its  construction.  Tror 
vers  V.  Casey,  24  Occ.  N.  169,  34  S.  C.  R. 
419. 

Seiparate  Gifts  —  Rule  in  Shelley's  Case 
—  Lien  for  Improvements.] — Action  for  the 
recovery  of  land,  into  the  possession  of  which 
the  defendants  nad  entered  under  an  agree- 
ment of  sale  made  between  them^  and  the 
plaintiff.  The  plaintiff  alleged  a  title  in 
fee  to  the  land  by  a  conveyance  from  a  de- 
visee under  a  will  as  follows :  **  I  give  and 
devise  to  my  grandson  J.'  H.  the  last  half 
.  .  .  .  for  the  term  of  his  natural  life; 
after  his  death  I  devise  the  same  to  his 
children,  lawfully  begotten,  in  equal  shares; 
should  he  die  without  a  child  living  at  the 
time  of  his  death,  then  I  devise  said  land 
to  my  son  G.  for  the  term  of  his  natural 
life,  and  after  his  death  to  his  children  in 
equal  shares,  and  if  G.  should  die  without 
a  child  living  at  the  time  of  his  death,  then." 
&c.,  &c.  J.  H.  was  alive  at  the  time  of 
this  action,  aged  50  years,  and  had  one  child, 
a  daughter,  born  after  the  death  of  the  tes- 
tator:— Held,  that  neither  the  rule  in  Wild's 
case  nor  that  in  Shelley's  case  applied.  There 
were  plainly  two  gifts,  one  to  J.  H.  for  lifei 
and  the  other  to  his  children  in  equal  shares, 
which  carried  the  remainder  in  fee  to  the 
child,  or  children,  subject  to  be  divested  if  he 
died  without  a  child  living  at  his  death.  The 
plaintiff,  therefore,  could  not  make  title.   The 
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defendants  were  entitled  to  a  lien  for  improve- 
ments, and  for  purchase  money  paid  on  ac- 
count, with  interest  less  an  occupation  rent. 
Youny  v.  Denike,  22  Occ.  N.  27,  2  O.  L.  R. 
723. 

Sliares  of  Children  —  Period  of  vest- 
ing —  Rents  —  Interest  —  Equal  division. 
Re  Hunter,  2  O.  W.  R.  791. 

Speaking  from  Death  —  Stock  in  Trade 

—  **  Sow  "  —  Household  Furniture  —  Books 

—  Legacy  —  Incomplete  Words.^ — A  testa- 
tor gave  all  his  estate  of  which  he  might  die 
possessed  in  manner  following :  **  to  my  sis- 
ter E.  the  house  and  lands  with  all  household 
furniture  and  all  the  stock  and  trade  now  in 
house  and  out  of  house,  with  all  book  accounts 
now  due  to  me,  whereever  found,  for  her  own 
use  and  benefit  forever,  and  out  of  this  she 
shall  pay  to  my  brother  B.  $100,  also  she 
shall  pay  $100  to  my  brother  W."  At  his  death, 
and  when  he  made  the  will,  the  testator  was 
the  keeper  of  a  country  village  shop,  and 
his  possessions  consisted  of  a  house  and  lot, 
where  be  carried  on  his  business  and  lived, 
the  capital  employed  in  his  business,  his  stock 
of  goods,  and  what  was  owing  to  him  by  his 
customers,  and  his  household  and  other  effects, 
consisting  of  furniture,  books,  horses,  har- 
ness, carriages,  and  sleighs.  Shortly  after  he 
made  his  will  he  sold  his  house  and  lot  and 
business  and  afterwards  repurchased  them: 
— Held,  that  although  the  gifts  of  the  house- 
hold furniture,  the  stock  in  trade,  and  the 
book  debts,  were  specific  bequests,  neverthe- 
less, being  specific  gifts  of  that  which  is 
generic,  of  that  which  may  be  increased  or 
diminished,  the  will  carried  the  household  fur- 
niture, the  stock  in  trade,  and  the  book  debts, 
as  they  existed  at  the  time  of  the  testator's 
death ;  and  the  use  of  the  word  '*  now  '*  did 
not  limit  the  gift  to  them  as  they  existed  at 
the  date  of  his  will.  This  was  confirmed 
by  the  words  of  general  bequest  at  the  com- 
mencement, as  also  by  certain  other  features 
of  the  will: — Held,  also,  that  in  the  gift  of 
the  **  stock  and  trade  the  money  of  the 
testator  on  deposit  in  the  bank  and  cash  in 
hand  and  a  quantity  of  cordwood  for  use  in 
the  shop  and  dwelling-house,  two  horses,  har- 
ness, and  vehicles,  were  embraced : — Held, 
also,  that  a  number  of  books  belonging  to  the 
testator  passed  as  part  of  the  household  fur- 
niture. The  incomplete  words  of  the  gift  to 
one  brother  were  sufficient.  In  re  Holden, 
23  Occ.  N.  52,  5  O.  L.  R.  156,  2  O.  W.  R.  11. 

dpeoifio  Bequests  of  Shares — Change 
in  shares  by  statute  —  Rights  of  legatees. 
Re  Thompson,  3  O.  W.  R.  627. 

Speoifio  Legaeies  —  Bequest  of  Residue 

—  Condition  —  Application  of,] — ^There  were 
two  distinct  dispositions  in  one  clause  of  a 
will.  In  the  first  part  of  the  clause  the  tes- 
tator gave  specific  legacies  of  $200  each  to 
five  of  his  children,  and  in  the  second  part 
he  divided  the  residue  of  the  moneys  and 
book  debts  which  he  should  leave  at  his 
decease  among  his  ten  children  and  the  chil- 
dren of  Malvina,  a  deceased  daughter.  At 
the  end  of  the  clause  he  added :  *'  But  on  con- 
dition that  the  children  of  the  deceased  Mal- 
vina  and  Amable  and  Joseph  (who  were  two 
of  the  five  specific  legatees)  shall  renounce 
the  succession  of  the  late  Dame  Julie  Leclerc, 
their  mother  and  grandmother,  in  order  that 
they  may  be  on  a  footing  of  equality  with  my 
other  children,  and  that  of  the  said  Amable 


and  Joseph  and  the  children  of  the  said  Mal- 
vina  claim  the  succession  of  the  said  dame, 
their  mother  and  grandmother,  the  property 
which  I  have  given  them  above  shall  pass 
to  my  other  children  above  lastly  named:** — 
Held,  that  this  condition  did  not  apply  to 
both  dispositions,  but  only  to  the  latter  dis- 
position, namely,  of  the  residue.  B Hanger 
V.  Bilanger,  Q.  R.  10  K.  B.  207. 

Statute  Interpreting  Will — Con^ttruc- 
tion  —  Income  of  Estate — SaisissahilitS,] — 
A  statute  interpreting  or  modifying  a  will 
should  be  construed  as  a  codicil  to  such  will. 
If  such  statute  detaches  from  a  considerable 
sum,  to  be  divided  later  among  the  heirs,  a 
certain  sum  to  be  used  as  income,  without 
declaring  that  the  latter  sum  shall  be  regarded 
as  alimentary,  the  sum  so  detached  will  not 
be  insaissisable,  even  if  the  capital  would  be. 
Union  Bank  of  Canada  v.  OgilviCy  4  Q.  P. 
R.    157. 

Subject  of  Deviee — After-acquired  Pro- 
perty.]— ^Testator  by  his  will  devised  to  his 
daughter  "  the  homestead  farm  on  which  I 
reside,"  and  the  residue  of  his  real  estate  to 
his  wife  for  life.  After  the  date  of  the  will 
he  acquired  other  real  estate,  including  land 
known  as  lot  A.,  upon  which,  he  resided  at 
the  time  of  his  death.  By  s.  19  of  c.  77, 
C.  S.  N.  B.,  "every  will  shall  be  construed 
with  reference  to  the  real  and  personal  estate 
comprised  therein,  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by 
the  will:"— Held,  that  lot  A.  was  not  in- 
cluded in  the  devise  to  the  daughter.  Ayer 
V.  Estabrooks,  22  Occ.  N.  328,  2  N.  B.-  Eq. 
Reps.  392. 

Substitution  —  Clauses  Creating,]  -— 
The  testator  bequeathed  to  his  wife  all  his 
property  "to  be  enjoyed  by  her  during  her 
natural  lifetime;"  by  the  next  clause  of  his 
will  he  bequeathed  to  his  brothers  and  sisten* 
all  his  property  "to  be  enjoyed  by  them  « 
absolute  property  and  ownership,"  share  and 
share  alike,  but  only  from  and  after  the  de- 
cease of  his  wife.  The  testator's  wife  sur- 
vived him,  and  at  the  time  of  her  death,  B. 
was  the  only  one  of  the  brothers  and  sisters 
mentioned  who  was  living,  and  she  took  pos- 
session of  all  the  testator's  estate.  A  nephew 
of  the  testator,  a  son  of  one  of  the  brothers 
mentioned  in  the  above  clause  of  the  will, 
brought  this  action  for  one-sixteenth  of  the 
estate,  claiming  that  the  will  gave  the  widow 
only  the  usufruct,  and  that  the  brothers  and 
sisters  of  the  testator  were  bequeathed  the 
naked  ownership: — Held,  affirming  the  deci- 
sion of  the  Court  of  Review,  that  the  will 
created  a  substitution,  and  that  B..  as  the 
sole  survivor  of  the  substitutes  at  the  death 
of  the  widow  (the  institute),  was  entitled  to 
the  whole  estate.  Ryan  v.  Ryan,  23  Occ.  N. 
116. 

Substitution  —  Opening  —  Legacy  to 
Substitutes  —  Per  Stirpes  or  Per  Capita.]^ 
By  his  will,  which  created  a  substitution,  the 
testator  bequeathed  the  usufruct  of  all  his  pro- 
perty to  his  widow,  and  after  her  death  to  his 
surviving  children,  and  then  gave  it  to  the 
legitimate  children  of  his  children,  to  enjoy 
and  have  in  equal  parts  and  portions  among 
them  from  the  day  that  the  enjoyment  and 
usufruct  of  his  children  should  cease,  insti- 
tuting his  said  grandchildren  his  universal 
legatees: — Held,    that   all    the   grandchildren 
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participated  in  the  legacy,  and  that  the  pro- 
perty representing  the  fifth  of  the  revenue 
given  to  each  of  the  testator's  children,  on 
the  opening  of  the  sabstitution  created  by 
the  will,  for  such  fifth  portion,  should  be 
divided  among  all  the  grandchildren  then  liv- 
ing in  equal  shares,  they  taking  per  capita 
and  not  per  stirpes.  Kemillard  v.  Chdbot, 
33  S.  C.  R.  328. 

SubstitiitioB  or  Usnfmot.!   —  In  the 

interpretation  of  a  will,  if  it  is  doubtful 
whether  a  certain  provision  creates  a  sub- 
stiftution  or  a  legacy  of  usufruct  and  bare 
property,  the  decision  must  be  in  favour  of 
a  substitution.  2.  There  is  a  substitution 
when  there  are  in  one  provision  two  succes- 
sive gifts,  a  period  of  time  between,  and 
a  successive  order.  3.  If  the  testator  in  dis- 
posing of  his  property  does  not  say,  whether 
it  is  absolutely  or  by  way  of  usufruct,  it 
will  be  held  to  be  absolutely.  4.  The  follow- 
ing clause  in  a  will  creates  a  substitution: 
**  I  will,  devise,  and  bequeath  unto  my  be- 
loved wife  ....  all  my  property  and 
estate  ...  to  be  enjoyed  by  her  only 
during  her  natural  lifetime.  I  will,  devise, 
and  bequeath  unto  .  .  .  my  beloved  bro- 
thers and  sisters  all  my  property  and  estate 
.  .  .  .  to  be  enjoyed  by  them  in  absolute 
property  and  ownership,  share  and  share  alike, 
but  only  from  and  after  the  decease  of  my 
said  wife."  Ryun  v.  Ryan^  Q.  R.  22  S.  C. 
174. 

Substitution  or  Usufraot.]  —  The  fol- 
lowing clause  in  a  will  effects  a  substitu- 
tion, and  not  a  bequest  of  usufruct  and  bare 
property : — "  I  will  and  bequeath  to  my  well 
beloved  wife  .  .  .  the  enjoyment  and  usu- 
fruct during  her  life  of  all  the  property,  mov- 
able and  immovable,  and  the  proceeds  and  re- 
venues thereof  of  whatsoever  nature  and  of 
whatsoever  amount  and  wheresoever  situated 
and  title  deeds,  papers,  rights  of  action,  and 
oiher  things  generally  whatsoever  I  shall  leave 
at  the  date  of  my  decease  without  excepting 
or  reserving  anything,  for  my  said  wife  to 
enjoy  the  usufruct  during  her  life  and  as 
long  as  she  remains  my  widow  without  being 
obliged  to  give  security  nor  to  take  any  in- 
ventory nor  to  render  an  account  to  any 
one ;  and  I  forbid  by  this  my  will  my  children 
or  any  other  person  in  any  way  to  force 
my  said  wife  to  render  an  account  or  to 
make  an  inventory ;  but  on  her  re-marriage, 
if  she  should  re-marry,  I  will  and  intend  that 
she  shall  render  an  immediate  account  to  the 
children  born  of  our  marriage  and  afterwards 
make  a  good  and  true  inventory;  and  the 
property  in  all  such  my  said  effects,  mov- 
able and  immovable,  title  deeds,  papers,  and 
rights  of  action,  shall  then  belong  to  our 
said  children  as  at  the  death  of  their  mother 
my  said  wife."  Cabana  v.  Latour,  Q.  R.  24 
S.  C.  83. 

Tenant  for  Xiif e  —  Renewal  of  Lease  • — 
Carrying  on  Business — Profits — Account,] — 
A  testator  devised  and  bequeathed  all  his  pro- 
perty real  and  personal  to  his  wife,  "  to  be 
used  and  enjoyed  by  her  for  and  during  the 
term  of  her  natural  life  and  widowhood,  and 
after  her  decease  or  marrying  again  "  to  named 
members  of  his  family.  At  the  time  of  his 
death  he  was  carrying  on  business  as  a  brick- 
maker  upon  premises  leased  bv  him,  he  hav- 
ing the  right  to  take  clay.  The  widow,  with 
the   assent   and   co-operation   of   members  of 


the  family,  carried  on  the  business  and  de- 
veloped it,  using  the  plant  and  renewing  it 
when  necessary,  and  when  the  lease  fell  in 
some  years  after  the  testator's  death  she  took 
a  new  lease  of  the  same  premises,  and  at  her 
death  the  business  had  increased  very  much 
in  value: — Held,  that  the  personal  estate 
should  have  been  converted  into  money  and 
not  used  in  specie  by  the  widow,  but  that 
having  been  so  used  the  increasea  value  of 
the  business  .enured  to  the  benefit  of  the  re- 
maindermen, and  did  not  form  part  of  the 
widow's  estate.  Judgment  of  a  Divisional 
Court,  32  O.  R.  36,  20  Occ.  N.  255,  affirmed. 
Wakefield  v.  Wakefield,  21  Occ.  N.  367,  2 
O.  L.  R.  33. 

Trust — Next  of  Kin,] — ^H.,  b^  his  last  will, 
after  bequeathing  certain  legacies,  made  the 
following  bequests :  —  "I  give  and  bequeath 
seven  hundred  dollars  to  A.  of  Charlottetown, 
in  the  Province  of  Prince  Edward  Island,  to 
pay  any  money  that  I  may  leave  an  order  for, 
and  also  to  pay  my  funeral  expenses  also  to 
pay  himself  for  his  time  and  trouble.'^  There 
was  no  residuary  clause  in  the  will.  He 
appointed  B.  and  C.  executors  of  his  will: 
they  renounced,  and  administration  com  tee- 
tamento  annexo  was  granted  to  A.  Testator 
left  no  order  to  pay  any  money,  and  A.  claimed 
the  balance  of  the  $700  after  payment 
of  the  funeral  expenses: — Held,  that  A.  was 
a  trustee  of  the  sum  of  $700,  and  after  pay- 
ment of  debts,  funeral  and  testamentary  ex- 
penses, and  of  a  reasonable  sum  for  his  trou- 
ble in  carrying  out  the  trusts  of  the  will, 
he  held  the  balance  in  trust  for  the  next  of 
kin.     Trainor  v.  Landrigan,  21  Occ.  N.  515, 

Trusts  —  Power  to  appoint  new  trustee 

—  Persons  to  exercise  power  —  Time  for 
exercising  —  Death  of  trustee  after  death  of 
testator  —  "  Surviving  brothers  and  sisters  ** 

—  "  Then  "  —  Action  —  Parties  —  Cestuis 
que  trust.  Saunders  v.  Bradley^  6  O.  W.  R. 
436. 

Trusts  —  Provision  for  the  Appointment 
of  A^ctt?  Trustee  —  Construction  —  Person  to 
Exercise  Powers  —  Time  for  Exercising,] — 
A  testator  appointed  his  two  brothers  exe- 
cutors and  trustees  of  his  will,  and  provided 
that  in  the  event  of  the  death,  liability,  or 
refusal  to  act  of  either  of  them,  "  then  my 
surviving  brothers  and  sisters  or  a  majority 
of  them  shall  by  an  instrument  in  writing 
.  .  .  .  appoint  a  new  trustee."  etc  The 
testator  died  in  1880,  and  probate  was 
granted  to  the  two  brothers,  one  of  whom  died 
in  the  same  year.  In  1900,  by  an  instru- 
ment in  writing,  a  majority  of  the  brothers 
and  sisters  of  the  testator  then  living  (one 
other  brother  having  also  died  in  1889.  after 
the  testator)  appointed  the  plaintiff  a  trus- 
tee in  place  of  the  deceased  executor: — ^Held, 
that  the  appointment  was  valid.  The  power 
to  appoint  a  new  trustee  beoune  operative  in 
case  either  of  the  events  provided  for  hap- 
pened, whether  in  the  lifetime  of  the  testa- 
tor or  after  his  death ;  and  it  was  the  survi- 
vors of  the  brothers  and  sisters  at  the  time 
of  exercising  the  power,  or  a  majority  of  themu 
who  bad  the  power  to  appoint.  Saunders 
V.  Bradley,  23  Occ.  N.  263,  6  O.  L,  R.  250, 
2  O.  W.  R.  697. 

Use  of  Property  for  Xilf e  —  Poicer  of 
Disposition  —  Intention  of  Testator.] — ^Te»* 
tator  by  his  will  gave  to  his  wife  C.  M.  the 
use,  rents,  and  preceeds  of  all  his  remaining 
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real  estate,  personal  property,  mortgages, 
notes,  etc.,  for  her  own  use  during  her  life- 
time. At  the  death  of  his  wife  he  devised 
the  house  and  contents  to  A.  M.  for  her  own 
use  and  benefit  during  her  lifetime,  and  at 
the  death  of  A.  M.,  he  devised  to  his  nephews 
and  niece  named,  the  said  house  and  con- 
tents "  as  well  as  any  money  or  securities 
which  may  remain'  after  the  death  of  my 
wife,  C.  M.:"— Held,  that  the  disposal  of 
any  property  which  might  remain  over  at 
the  death,  of  G.  M.  shewed  an  intention  to 
give  C.  M.  the  disposition  of  the  property 
during  her  lifetime.  In  re  Thompson's  Bs- 
tate,  14  Ch.  D.  263,  and  Constable  v.  Bull, 
3  DeG.  &  Sm.  411.  followed.  Re  McDonald, 
35  N.   S.  Reps.  500. 

Vested  Estates  —  Survivorship  —  Sale 
of  land  —  Death  o£  devisee  before  sale.  Re 
Mclntyre,  6  O.  W.  R.  392. 

Vested  Instates  in  Rematader  —  Con- 
struction —  "  Family  "  —  Children  of  Testa- 
tor*8  Children  —  Distribution  Per  Capita  — 
Partition  or  Sale.] — Plaintiff  was  one  of  the 
beneficiaries  under  the  will  of  deceased.  De- 
fendant George  Harkness  was  a  son  of  de- 
ceased, and  was  the  sole  surviving  executor 
under  the  will.  The  testator  died  on  25th 
June,  1872,  having  made  his  last  will,  dated 
16th  Jime,  1870,  as  follows :—"  I  will  that 
my  son  Archibald  and  my  daughter  Mary 
have  (after  the  death  of  my  wife  if  she  sur- 
vives me)  the  life  use  of  all  my  real  and 
persona]  property  to  hold  to  them  jointly 
during  their  natural  lives  if  they  survive  me, 
and  to  the  longest  liver  of  them.''  '*4.  I  will 
that,  after  the  death  of  my  wife  and  my  son 
Archibald  and  my  daughter  Ma^y,  all  real 
property  belonging  to  me  shall  be  divided  into 
3  equal  portions  and  distributed  as  follows: 
one  portion  to  my  son  James's  family,  one 
portion  to  my  son  George's  family,  and  one 
portion  to  my  daughter  Margaret's  family." 
Testator's  widow  died  on  24th  July,  1884, 
the  son  Archibald  on  7th  July,  1894,  and 
Mary  on  2nd  February,  1902.  Probate  was 
granted  to  defendant  George  Harkness  on 
20th  June.  1902:  —  Held,  the  word  "fam- 
ily "  in  the  4th  clause  of  the  will  meant 
the  children  of  the  testator's  sons  James 
and  George  and  daughter  Margaret  It 
was  clear  that  the  estates  of  the  children 
of  the  testator's  sons  James  and  George  and 
of  his  daughter  Margaret  became  on  the 
death  of  the  testator  vested  estates  in  re- 
mainder, subject  to  the  respective  life  estates 
of  the  widow  and  of  Archibald  and  Mary. 
Harkness  v.  Harkness,  6  O.  W.  R.  122.  9 
O.   L.  R.  705. 

Void  Devise  of  Idf  e  Estate  —  Acceler- 
ation  of  Remainder,] — A  testatrix  bequeathed 
to  her  adopted  daughter  "tiie  whole  of  my 
real  and  personal  estate  for  her  sole  and 
only  use  absolutely,  and  in  the  event  of  her 
decease  without  heirs "  she  directed  that 
"  whatever  may  remain  of  my  real  and  per- 
sonal estate  shall  go  to  my  nephew  for  his 
sole  use  and  disposal."  The  adopted  daugh- 
ter was  one  of  the  witnesses  to  the  will : — 
Held,  following  Aplin  v.  Stone,  [1904]  1  Ch. 
543,  that  the  will  must  be  construed  before 
the  effect  of  the  devisee  being  a  witness  could 
be  considered ;  that  on  the  true  construction 
of  the  will  the  decease  of  the  adopted  daugh- 
ter before  the  testatrix  was  the  event  con- 
templated ;  that  "  without  heirs  "  meant  with- 
out children  lawfully  begotten ;  and  that  there 


was  no  direct  gift  to  heirs  or  children : — 
Held,  further,  that  the  gift  to  the  adopted 
daughter  being  void,  the  gift  to  the  nephew 
took  effect  at  once,  in  re  Mayhee,  24  Occ. 
N.  399,  O.  L.  R.  601,  4  O.  W.  R.  421. 


III.  Execution. 

Aoknowledsmeait  —  Evidence — Appeal.] 
— In  proceedings  for  probate  of  a  will  the 
solicitor  who  drew  it  testified  that  it  was 
signed  by  the  testatrix  when  the  subscrib- 
ing witnesses  were  absent;  that  on  their 
arrival  he  asked  the  testatrix  if  the  signature 
to  it  was  hers,  and  if  she  wished  the  two  per- 
sons present  to  witness  it,  and  she  answered 
**yes.'  Each  of  the  witnesses  acknowledged 
his  signature  to  the  will,  but  swore  that  he 
had  not  heard  such  question  asked  and  an- 
swered. The  Judge  of  Probate  held  that 
the  will  was  not  properly  executed,  and  his 
decision  was  affirmed  by  the  Supreme  Court 
of  Nova  Scotia,  24  Occ.  N.  141,  36  N.  S. 
Reps.  482: — Held,  affirming  the  judgments, 
that  two  Courts  having  pronounced  against 
the  validity  of  the  will,  such  decision  would 
not  be  reversed  by  a  second  court  of  appeal. 
In  re  Cullen,  25  Occ.  N.  54 ;  McNeil  v.  Cul- 
len,  35  S.  C.  R.  510. 

Codioil  —  Suspicious  Circumstances  — 
Testimony  of  Beneficiary— Competency  of  Tes' 
tator,] — A  testator  by  his  will  among  other  an- 
nuities, gave  one  to  K.  of  $600.  By  a  codi- 
cil, executed  in  the  following  year,  he  in- 
creased the  amount  to  $800.  By  a  second 
codicil,  executed  some  ^ears  later  and  shortly 
before  his  death,  he  increased  the  annuity 
to  $1,000  and  provided  that,  on  the  death 
of  any  of  the  annuitants,  the  amount  should 
go  to  the  survivor  or  survivors  for  life. 
There  was  evidence  that  K.  had  been  actively 
concerned  in  procuring  the  execution  of  the 
second  codicil ;  there  were  some  suspicious 
circumstances  as  to  the  time  and  manner 
of  execution;  there  was  no  evidence,  except 
that  of  K.,  to  shew  that  the  testator  had 
even  seen  the  codicil  before  he  executed; 
there  was  evidence  of  delusions  on  his  part 
as  to  his  will  and  the  property  he  had  to 
dispose  of;  and  the  witnesses  to  the  execu- 
tion were  of  opinion  from  his  demeanour, 
that  he  was  not  at  the  time  in  a  condition 
to  transact  any  important  business.  On  j)eti- 
tion  by  the  executors  for  proof  in  solemn 
form,  the  second  codicil  was  rejected  by  the 
Surrogate  Judge: — Held,  affirming  his  deci- 
sion, that  it  was  open  to  him  to  discredit 
the  testimony  of  K.,  and  he  having  done  so, 
the  Court  ought  not  to  interfere  with  his 
finding.  2.  That  K.  being  the  principal  bene- 
ficiary under  the  codicil,  and  the  principal 
witness  in  support  of  it,  and  having  had  know- 
ledge of  it,  and  been  a  party  to  promoting 
its  execution,  was  required  to  reasonably  sat- 
isfy the  mind  of  the  court.  In  re  Archhold, 
34  N.  S.  Reps.  254. 

DefeotiTO  Ezeontion  —  Witnesses  not 
I'.resent  —  Testimony  of  witnesses  —  Refusal 
to  establish  will  —  Preparation  by  benefi- 
ciary —  Suspicious  circumstances.  Connell 
V.  Connell,  3  O.  W.  R.  35. 

Formalltiee  —  Acknowledgment  —  Wit- 
nesses —  Request  —  Attestation,] — ^The  tes- 
tatrix having  requested  that  witnesses  be 
called  in  order  that  she  might  complete  ths 
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execution  of  her  will,  two  persons  were 
brought,  one  of  whom,  presenting  the  instru- 
ment, which  was  signed  by  the  testatrix,  al- 
though not  written  by  her,  asked  her  if  she 
was  "  perfectly  satisfied  with  this,"  or  "  with 
this  will."  She  answered,  "  I  am  perfectly 
satisfied."  The  two  witnesses  then  signed  the 
will  in  the  presence  of  the  testatrix  and  of 
several  other  persons,  knowing  it  to  be  the 
will  of  the  testatrix : — Held,  that  a  document 
written  in  conformity  to  the  directions  of  the 
testator,  containing  his  wishes  for  the  dis- 
position of  his  estate,  and  signed  by  him,  and 
also  by  two  witnesses,  is  a  will.  2.  The  ack- 
nowledgment by  the  testator,  in  the  presence 
of  the  subscribing  witnesses,  and  in  answer  to 
a  question  put  by  one  of  them,  that  the  docu- 
ment signed  is  his  will,  is  a  sufficient  com- 
pliance with  art.  851  of  the  Civil  Code,  which 
requires  an  acknowledgment  by  the  testator 
of  the  signature,  **  as  having  been  subscribed 
by  him  to  his  will  then  produced "  in 
presence  of  the  witnesses.  3.  Art.  851,  C.  C, 
which  says  the  witnesses  '"attest  and  sign  the 
will  immediately,  in  presence  of  the  testator 
and  at  his  request,"  but  does  not  prescribe 
any  form  of  request,  is  sufficiently  complied 
with,  where  the  witnesses,  at  the  request  of 
the  testator,  have  been  asked  to  come  there 
for  the  special  purpose  of  witnessing  the  will, 
although,  when  present,  they  were  not  person- 
ally requested  by  the  testator  to  sign.  4. 
The  word  "  attest "  in  art.  851,  C.  C,  means 
simply  to  sign  as  witness,  no  attestation 
clause  being  required.  Hannah  v.  Brereton, 
Q.  R.  23  S.  C.  98. 

laistraotionB     for     WilL]  —  Rycm    v. 
Harrington,  3  O.  W.  R.  685. 

Lost  "Win— Evidence  —  Solicitor  —  Privi- 
lege— Declarations — Probate.]  — The  doctrine 
of  privileged  communications  as  between 
solicitor  and  client  exists  for  the  benefit  of 
the  client  and  his  representatives  in  interest, 
not  for  that  of  the  solicitor,  and  in  an  action 
to  establish  the  lost  will  of  a  testator,  who 
was  illegitimate  and  had  died  without  issue, 
statements  of  the  testator  to  his  solicitor  in 
reference  to  the  making  of  and  provisions  in 
the  will  were  held,  against  the  objection  of 
those  who  claimed  under  the  lost  will,  to  be 
admissible  in  evidence.  Statements  of  a 
testator  as  to  the  provisions  of  his  will  are 
admissible  in  evidence  in  an  action  to  estab- 
lish it.  and  statements  of  this  kind  were  in 
this  case  held  to  be  sufficient  corroboration 
of  the  evidence  of  the  plaintiff,  who  had 
drawn,  and  was  claiming  large  benefits  under, 
the  will  in  question,  which,  it  was  alleged, 
had  been  lost  or  stolen.  The  facts  that  the 
testator  was  aware  that  unless  he  made  a  will 
his  property  would  go  to  the  Crown ;  that  he 
was  an  experienced  man  of  business  possessed 
of  a  large  estate ;  that  he  had,  after  the  will 
had  been  made,  several  times  spoken  of  it  as 
in  existence,  and  had  mentioned  some  of  its 
provisions ;  and  that  during  his  last  illness, 
of  soDie  days*  duration,  he  had  expressed  no 
wish  to  make  a  will ;  were  held  sufficient  to 
rebut  the  presumption  of  destruction  of  the 
will  by  the  testator.  Stewart  v.  Walker,  23 
Occ.  N.  320.  0  ().  L.  R.  405,  1  O.  W.  R.  489. 
2  O.  W.  R.  990. 

Proof  of  Execution — Acknotcledgment 
— Witnesses,] — The  last  will  and  testament 
of  A.  C.  was  contested  on  the  ground  that 
it  was  in  the  handwriting  of  the  residuary 
legatee,    that    it    did    not    express    the    true 


will  of  the  deceased,  that  deceased  did  not 
know  or  approve  of  it,  and  that  it  was  not 
properly  executed,  not  having  been  "signed 
or  acknowledged  by  deceased  in  the  pre- 
cence  of  two  or  more  witnesses,  present  at 
the  same  time/'  &c  The  evidence  shewed 
that,  at  the  time  the  will  was  executed, 
deceased  was  present,  but  was  sitting  about 
15  feet  away  from  the  witnesses;  that  the 
words  at  the  end  of  the  will  were  read 
over  in  a  low  tone  so  that  the  witnesses 
were  unable  to  say  whether  they  were  heard 
by  deceased  or  not.  Neither  of  the  witnesses 
was  able  to  say  that  the  signature  of  de- 
ceased was  ii^xed  to  the  will  when  they 
signed,  or  that  he  saw  it  if  it  was  there,  and 
both  agreed  that,  if  the  signature  was  there, 
deceased  did  not  in  their  presence  acknow- 
ledge it  to  be  her  signature;  nor  did  they 
hear  her  asked  the  question  whether  it  was 
her  signature;  nor  was  tilere  evidence  of 
any  other  act  or  conduct  on  her  part  which 
could  be  considered  the  equivalent  of  an  ack- 
nowledgment. According  to  the  evidence  of 
the  witnesses  she  said  nothing,  and  appeared 
to  be  indifferent  to  what  was  going  on.  One 
of  the  witnesses  was  unable  to  say,  after 
leaving,  whether  he  had  witnessed  a  will 
or  not: — ^Held,  that,  assuming  it  to  be  true, 
as  sworn  bv  the  witness  in  support  of  the 
will,  that  deceased  was  asked,  in  presence 
of  the  witnesses,  whether  this  was  her  will, 
and  whether  she  wished  the  witnesses  to 
sign,  the  evidence  did  not  go  far  enough,  it 
being  essential  to  shew  that  the  witnesses 
heard  both  question  and  answer.  In  re  Cut- 
len,  24  Occ.  N.  141,  36  N.  S.  Reps.  482. 

Testator's  Sicmaturo — Conflict  of  evid- 
ence as  to  whether  witnesses  present — ^Lapse 
of  time — Will  drawn  by  person  taking  b^ie- 
fit — Onus.  Connell  v.  Connell,  4  O.  W.  R. 
360. 

Revooatioai  of  Probate — Evidence  — 
Appeal  on  Facts — Parties  to  Proceedings.] 
— In  1877  the  will  of  H.  was  proved  in 
common  form  before  the  Registrar  of  Pro- 
bate on  the  oath  of  one  of  the  subscribing 
witnesses,  who  swore  that  he  and  the  other 
witness  signed  in  the  presence  of  the  tes^ta- 
tor,  and  in  the  presence  of  each  other.  The 
will  was  acted  upon,  and  remained  un- 
questioned for  a  period  of  twenty-four  years, 
when,  after  the  death  of  the  witness  on 
whose  oath  it  was  proved,  it  was  set  aside 
by  the  Judge  of  Probate,  on  the  testimony 
of  the  remaining  witness,  M.  H.,  and  his 
brother,  that  M.  H.  did  not  sign  his  name  to 
the  will  as  witness,  until  after  the  testator's 
death : — ^Held,  reversing  the  decision  of  the 
Judge  of  Probate,  that,  after  the  long  lapse 
of  time,  it  was  impossible  to  accept  the  evi- 
dence of  M.  H.  and  his  brother— both  being 
interested  parties — ^to  establish  the  invalid- 
ity of  the  will,  as  against  the  oath  of  the 
deceased  witness  upon  whose  testimony  it 
was  proved.  While  some  weight  should  be 
attached  to  the  finding  of  the  Judge  of  Pro- 
bate, it  was  impossible  for  the  Conrt,  on 
appeal,  to  feel  bound  by  such  finding,  when 
it  appeared  tiiat  he  came  to  the  condnsion 
he  did  simply  on  the  evidence  of  the  two 
interested  parties,  and  without  considering 
other  facts  bearing  on  the  case.  The  devisee 
of  a  portion  of  the  property  under  the  will 
conveyed  his  title  to  a  third  party,  and  hj 
several   intermediate  conveyances  it  came  to 
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M.  et  ed^  who  opposed  the  setting  the  will 
aside: — ^^Id,  that  M.  et  al.,  as  "parties  in- 
terested," were  competent  parties,  and  clearly 
entitled  to  be  heard,  even  though  "parties 
interested"  were  not  specifically  mentioned 
among  those  to  be  cited.  Held,  that  the 
naming  specifically  of  heirs,  devisees,  lega- 
tees, and  next  of  kin,  in  the  statute,  was 
merely  a  matter  of  direction,  leaving  it  open 
to  those  having  an  interest  to  intervene  for 
the  purpose  of  protecting  their  rights.  In 
re  Hill  Estate,  34  N.  S.  Reps.  494. 


IV.   liEGAGIIS    AND    DEVISES. 

Ademption  of  Iiogaoy — Advancement,^ 
— ^A  legacy  is  not  revoked  by  a  subsequent 
writing  of  the  testator  other  than  a  will, 
unless  the  change  of  intention  is  thereby 
expressly  stated.  Thus,  where  a  testator 
made  his  two  sons  his  universal  legatees, 
and  made  their  legacies  chargeable  with 
the  payment  of  certain  sums  to  their  sis- 
ters, and  afterwards  in  the  marriage  con- 
tract of  one  of  these  sons  he  gave  him  the 
same  property  very  nearly  which  he  would 
have  had  as  his  half  of  the  universal  legacy, 
subject  to  the  charge  of  paying  to  his  sisters 
a  sum  equal  to  about  half  of  the  sums  which 
he  had  designated  for  them  by  his  will,  the 
universal  legacy,  as  regards  the  half  of  the 
charges  which  it  involved,  was  not  revoked 
nor  satisfied  by  the  marriage  contract. 
Dagenais  v.  Rohin,  Q.  R.  13  K.  BL  62. 

Ademption  —  Evidence.  Tuckett-Ijawty 
V.  Lamoureauw,  1  O.  W.  R.  295 ;  3  O.  L.  R. 
677. 

Ademptioni — Parol  evidence — OTssue  dir- 
ected to  be  tried.  Re  McRenzie,  1  O.  W.  R. 
739,  2  O.  W.  R.  1076. 

• 

Advaneee  in  lifetime  of  Testator — 

Provision  as  to,  in  will — Interest — Period  of 
distribution.     Re  Sweazey,  3  O.  W.  R.  360. 

Beqnest — Condition — Restraint  of  ReU- 
gious  Liberty — Public  Policv — Quebec  Law.'] 
— Action  by  the  respondent  to  have  declared 
invalid,  as  contrary  to  public  policy  and 
public  order,  a  clause  in  the  will  of  his 
grandfather,  the  late  Louis  Renaud,  to  the 
effect  that  any  of  the  testator's  grandchild- 
ren who  did  not  profess  the  Roman  Catho- 
lic religion,  or  who  were  not  the  off-spring 
of  a  marriage  with  a  Roman  Catholic,  cele- 
brated according  to  the  rites  of  that  church, 
should  be  excluded  from  the  succession  to 
his  estate:  —  Held,  that  since  the  son  of 
the  testator  (whose  son  the  respondent  was) 
had  been  married  before  the  death  of  his 
father,  the  marriage  could  not  have  been 
in  any  way  influenced  by  the  condition  in 
question,  and  that  therefore,  under  these 
circumstances,  it  could  not  be  regarded  as 
being  contrary  to  public  order  and  public 
policy.  Judgment  of  Taschereau,  J.,  20  Occ. 
N.  443,  reversed.  Lamothe  v.  Renaud,  21 
Occ.  N.  392. 

Beqnest  to  Widow — ^Maintenance  of 
children — ^Trust — Rights  of  children.  Re 
Shortreed,  2  O.  W.  R.  318. 


Bequest  to  Widow  for  Widowhood — 

Dower — ^Election — Intestacy  in  part — Power 
to  sell — Conversion  of  realty.  Re  PoUocJq, 
2  O.  W.  R.  109. 

Beqnest  to  Wife — Election — Property  of 
Wife — Mistake  as  to — Life  Insurance,] — ^A 
testator  upon  whose  life  there  were  two 
policies  of  insurance,  one  assigned  to  his 
wife  **for  the  use  and  behoof  of  his  wife 
and  children,  and  the  other  payable  to  his 
executors  for  the  behoof  of  his  wife  and 
children,  directed  by  his  will  that  his  whole 
estate,  including  insurance  moneys,  should 
be  divided  one-half  to  his  wife  and  the  other 
half  to  his  children.  By  a  codicil  he  directed 
that  ''in  lieu  of  the  house  and  premises  (de- 
scribing them)  deeded  to  my  beloved  wife 
but  since  disposed  of  and  the  proceeds  used 
in  the  business,  I  give,  devise,  and  bequeath, 
and  hereby  direct,  instruct,  and  empower  my 
executors  to  pay  over  to  my  beloved  wife 
the  whole  amount  of  my  two  life  policies." 
The  house  and  premises  had  not  in  fact  been 
disix>8ed  of  but  were  vested  in  the  wife  at 
the  time  of  the  testator's  death : — Held,  that 
the  wife  was  entitled  to  the  insurance 
moneys,  and  was  not  put  to  her  election  be- 
tween the  additional  one-half  given  by  the 
codicil  and  the  house;  the  two  elements  es- 
sential to  a  case  of  election  being  wanting, 
viz.,  the  disposition  by  the  testator  of  some- 
thing belonging  to  a  person  taking  a  benefit 
under  the  will — ^while  in  this  case  there  was 
merely  an  erroneous  statement  of  fact — ^and 
a  gift  to  that  person  of  something  in  the  abso- 
lute control  of  the  testator — ^while  the  in- 
surance money  was  not.  Judgment  of  Brit- 
ton,  J.,  3  O.  W.  R.  309.  afBbrmed.  Mutch- 
mor  V.  Mittchmor,  24  Occ.  N.  314,  8  O.  L. 
R.  271.  3  O.  W.  R.  931. 

dtarge  on  Land  —  Interest  —  Legatee 
also  administrator  with  will  annexed — ^Stat- 
ute of  Limitations.  Re  Yates,  1  O.  W.  R. 
630;  4  O.  L.  R.  580. 

Condition — Pleading.] — ^To  an  action  for 
the  recovery  of  instalments  of  a  life  annuity, 
where  the  defendant  pleads  that  the  annuity 
is  not  due  to  the  plaintiff,  because  it  has 
been  given  to  her  on  condition  that  she  re- 
mains a  widow,  and  she  has  in  fact  remar- 
ried, she  may  reply  that  she  was  remarried 
at  the  date  of  the  will,  to  the  knowledge  of 
the  testator,  and  that  her  position  is  the 
same  as  then.  Goto  v.  Price,  6  Q.  P.  R. 
278. 

Conditional  Gift — Charitable  Bequest — 
Fulfilment  of  Condition — **0r  Otherwise" — 
Ejusdem  Generis — Exception,] — ^The  testator 
drected  his  executors  to  pay  over  to  a  town 
corporation  $20,000  for  the  purposes  of  an 
hospital  "so  soon  as  a  like  sum  of  $20,000 
should  be  procured  by  the  corporation  by  a 
tax  on  the  citizens,  or  from  private  dona- 
tions, or  otherwise,  to  be  added  to  said  be- 
quest. The  legacy  was  to  lapse  if  the  addi- ' 
tional  amount  was  not  procured.  The  sum 
of  $6,000  was  raised  by  private  subscription. 
The  government  of  the  province  supplemented 
the  amount  by  a  grant  of  $14,000.  It  was 
contended  on  behalf  of  the  residuary  legatee 
that  the  grant  from  the  government  was  not 
a  compliance  with  the  terms  of  the  will : — 
Held,  affirming  the  decision  of  Graham,  E. 
J.,  23  Occ.  N.  216,  that  the  words  "or  other- 
wise" in  the  will  meant  "from  any  source," 
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and  that  the  testator  did  not  intend  to  place 
any  restriction  upon  the  executors  as  to  the 
source  from  which  the  additional  $20,000 
should  come.  In  re  Payzani,  24  Occ.  N.  130 ; 
I  S.  C-,  «u6  nom,  Paulin  v.  Town  of  Windsor, 
36  N.  6.  Rep«.  441. 

Debt   Dne   by   Testator  to   Legatee — 

Satisfaction  of  debt— Presumption — Circum- 
stances rebutting.  Re  Watson,  5  O.  W.  R. 
3o4. 

Desorlption  of  Land — Statute  of  Frauds 
— Identifying  land — Restraint  on  alienation — 
Invalidity — Repugnancy.  Re  Corbett  and  Bar- 
tin,  1  O.  W.  R.  744. 

Dlseretion  of  Ejceoutors  —  Vested  in- 
terest— Right  to  payment — Parties.  Ramsay 
V.  Reid,  2  O.  W.  R.  720. 

<Hf  t  of  Income  tvovBL  Realty  Conpled 
wltb  Devise  of  Remainder — £^tate  in  fee 
simple  subject  to  charge — Executors— Convey- 
ance to  devisees  —  Satisfaction  of  charge  — 
Consent  of  chargee.  Re  Day,  6  O.  W.  R. 
890. 

Gift  to  ReUglons  Society  —  Mortmain 
Act  —  "  Charitable  and  Philanthropic  Pur- 
poses " — Uncertainty  in  Objects  of  Oift.] — A 
bequest  *'  to  the  West  Lake  Monthly  Meeting 
of  Hickpite  Friends  of  West  Bloomfield  to  be 
applied  in  charitable  and  philanthropic  pur- 
fiv.srs  "  was  upheld  against  the  argument  that 
it  was  void  for  vagueness  and  uncertainty  In 
the  objects  to  be  benefited,  Teetzel,  J.,  saying 
ihn:  '*cIiRrity  was  the  dominant  idea  in  the 
uiiud  of  the  testator,  and,  while  it  is  true  that 
certain  purposes  may  be  philanthropic  and 
uot  charitable  in  the  ordinary  sense,  it  is 
common  knowledge  that  many  subjects  for 
bf  p.rfaction  are  both  charitable  and  philan- 
lljiopic."  If  the  words  had  been  "charitable 
^•1'  philanthropic  "  the  conclusion  might  have 
'  been  difiterent,  as  **  or  "  would  imply  a  discre- 
tion to  select  either  "charitable"  or  "phil- 
anthropic" purposes.     Williams  v.  Kershaw, 

5  L.  J.  Ch.  86,  11  CI.  &  Fin.  Ill  n..  42  R. 
R.  269,  not  followed.  Re  Huyck,  25  C.  L.  T. 
358,  6  O.  W.  R.  112,  10  O.  L.  R.  480. 

Gifts  to  Religions  Societies  —  Chari- 
table Uses — Time  of  Execution  of  Will^— Com- 
putation of  Siw  Months — Religi&us  Institu- 
tions Act — Special  Act  —  Provisions  as  to 
Execution  of  Will  Six  Months  before  Death 
— Repeal  by  Mortmain  Act  of  1892  (R,  8. 
O.  c.  112)  —  ''Land "  —  Proceeds  of  Sale  — 
Mortmain  Act  of  1902— Effect  of.]— A  will 
w^as  executed  on  the  4th  December,  1903 ;  and 
the  testatrix  died  on  the  4th  June,  1904.  The 
testatrix  gave  and  devised  all  her  real  and 
personal  estate  to  her  executors  and  trustees 
to  sell,  and,  after  payment  of  some  small 
legacies  and  debts  and  expenses,  to  keep  the 
residue  of  the  moneys  realized  and  invest  it  and 
pay  the  interest  to  the  trustees  of  the  Regular 
Baptist  Church  at  Port  Rowan,  upon  certain 
conditions,  and  on  failure  of  compliance  with 
the  conditions,  to  pay  one-half  of  the  moneys 
to  the  Regular  Baptist  Home  Missionary 
Society,  and  the  other  half  to  the  Regular 
Baptist  Foreign  Missionary  Society  for  their 
sole  use.  By  50  V.  c.  91  (O.)  these  societies 
were  authorized  to  receive  gifts  and  devises  of 
real  and  personal  property,  provided  that  no 
gift  or  devise  of  any  real  estate  shall  be  valid 
unless  made  by  deed  or  will  executed  at  least 

6  months  before   the  death  of  the  testator. 


There  is  a  similar  provision  in  s.  24  of  the 
Religious  Institutions  Act.  R.  S.  O.  1897  c. 
807.  Teetzel,  J.,  held  that  the  6  months' 
limitation  contained  in  these  two  Acts  must 
be  regarded  as  having  been  repealed  by  the 
later  Mortmain  and  Charitable  Uses  Act,  R. 
S.  O.  1897  c.  112,  passed  on  the  14th  April, 
1892,  which  removes  every  fetter  upon  testa- 
mentary power  in  favour  of  any  charity,  sub- 
ject only  to  conditions  therein  mentioned.  He 
was  also  of  opinion  that  the  gift  was  not  of 
land,  as  interpreted  by  s.  3  of  c.  112,  but  of 
"personal  estate  arising  from  or  connected 
with  land  "  within  the  meaning  of  s.  8.  It 
was  argued,  however,  that,  notwithstanding 
the  provisions  of  c.  112,  the  power  of  a 
testator  by  will  to  give  lands  or  personal 
estate  was  restricted  by  the  Mortmain  and 
Charitable  Uses  Act  of  1902  to  wills  made  at 
least  6  months  before  the  testator's  death  by 
virtue  of  s.  7,  s.-8.  6,  of  that  Act.  The 
statute  which  is  now  R.  S.  .0.  c.  112  was 
based  upon  the  English  Act  of  1891,  and  our 
later  Act  of  1902  upon  the  earlier  English 
Act  of  1888,  but  by  s.  1  of  the  Act  of 
1902  it  was  provided  that  the  Act  should 
be  read  as  part  of  R.  S.  O.  c  112. 
The  result  of  this  is,  as  construed  by  Teetzel, 
J.,  to  put  our  two  Acts  practically  in  the 
same  position  as  the  two  English  Acts, 
as  determined  by  In  re  Htime,  [1895]  1  Ch. 
422,  and  therefore  s.  7  of  the  Act  of  1902 
does  not  apply  to  wills,  but  only  to  assar- 
ances  inter  vivos :  see  Re  Kinney,  6  O.  L.  R. 
459,  2  O.  W.  R.  881.  The  nice  question 
whether  the  full  period  of  6  months  had 
elapsed  between  the  making  of  the  will  and 
the  death  of  the  testatrix  was  not  determined. 
R^  Barrett,  26  C.  L.  T.  357,  5  O.  W.  R.  790, 
10  O.  L.  R.  337. 

Identity  of  DoTisee — E2xtrinsic  evidence 
—Issue.    Re  Robinson,  3  O.  W.  R.  304. 

Infant — Payment  at  majority  —  Interest. 
Re  Perrin,  1  O.  W.  R.  209. 

Ifizecl  Fnnd  —  Interest  —  Majority.  Re 
Scadding,  4  O.  L.  R.  632,  1  O.  W.  R.  467, 
683. 

Mortniain  and  CliaTitable  Uses  Aet.] 
—Re  Bray,  2  O.  W.  R.  520.  711. 

OTOi^payment  of  Legatees — Judgment — 
Mistake — Repayment — Interest — ^Distribution. 
Uffner  v.  Lewis,  2  O.  W.  R.  441,  5  O.  L.  R. 
684. 

Paynent  sut  25 — ^Right  to  receive  at 
majority — Declaration — Summary  application. 
Re  Keating,  2  O.  W.  R.  43. 

Restraint  on  Alienation  —  Validity  — 
Case  stated — Reference  to  Divisional  Court — 
Res  judicata.  Re  Phelan,  1  O.  W.  R.  741, 
2  O.  W.  R.  21. 

Speoiflo  or  Peonniary  —  Debentures  — 
Succession  duties.  Re  Machey,  2  O.  W.  B| 
230.  690,  6  O.  L.  R.  292. 

Subject  to  Cliars^  —  Maintenance  of 
brother — Enforcement  of  charge — Judgment — 
Terms  —  Reference  —  Costs.  Spotswood  t. 
Spotswood,  2  O.  W.  R.  1090. 

Trust  for  Clinreli  after  Sniry  of 
Life  Estates — Time  of  making  will — Sta- 
tutes.   Re  Naylor,  1  O.  W.  R.  809. 
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Unoertaiaty  am  to  Legatee  —  Legacy 
paid  into  Court — Motion  for  payment  out — 
Decision  on  affidavits  instead  oi  issue  directed 
— Coste.    Re  Hall,  4  O.  W.  B.  420. 

Veetinc  —  Assignment  by  legatees.  Re 
Steckley,  2  O.  W.  R.  725. 


V.  Testamentary  Capacity  and  Undue 

Influence. 

Action  to  Set  Aside — Burden  of  proof — 
Want  of  testamentary  capacity.  Northmore 
V.  Ahhott,  1  O.  W.  Bi  231,  2  O.  W.  B.  314. 

Action  to  Set  Aside — ^Testamentary  ca- 
pacity—  Undue  influence — Costs.  McFadyen 
V.  McFadyen,  2  O.  W.  B.  528 

Codicil — Increase  of  Amount  of  Legacy.] 
— A  codicil  to  a  will,  executed  shortly  before 
the  testator's  death,  increased  the  provision 
for  a  niece  of  his  wife  who  had  lived  with 
him  for  nearly  thirty  years,  a  considerable 
portion  of  which  she  was  his  housekeeper,  was 
attacked  as  having  been  executed  on  account 
of  undue  influence  by  the  niece: — Held,  re- 
versing the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  Taschereau  and  Sedgewick,  JJ., 
dissenting,  that,  as  the  testator  was  shewn  to 
be  capable  of  executing  a  will  at  the  time'  he 
made  the  codicil,  considering  the  relations 
between  him  and  his  niece,  even  if  it  had 
been  proved  that  she  urged  him  to  make 
better  provision  for  her  than  he  had  pre- 
viously done,  such  would  not  have  amounted 
to  undue  influence:  —  Held,  also,  following 
Perera  v.  Perera,  [1891]  A.  C.  354,  that, 
even  if  there  was  ground  for  saying  that  the 
testator  was  not  at  the  time  capable  of 
making  a  will,  the  codicil  would  still  have 
been  valid.  Kaulhach  v.  Arckhold,  22  Occ. 
N.  9,  31  S.  C.  B.  387. 

Concurrent  Findings  of  Fact  hj 
Conrts  Below  —  Gifts  in  Expectation  of 
Death,] — Where  there  are  concurrent  findings 
of  fact  as  to  a  testator's  competence  and 
freedom  from  undue  influence: — Held,  that 
they  will  not  be  disturbed  unless  it  be  made 
plain  that  there  has  been  a  miscarriage  of 
justice,  or  at  least  that  the  evidence  has  not 
been  adequately  weighed  or  considered.  Held, 
also,  that  gifts  made  by  the  testator  to  the  re- 
spondent during  his  lifetime  would  not  be 
avoided  under  art.  762  of  the  Civil  Code, 
where  there  was  neither  allegation  nor  evi- 
dence that  they  were  made  in  expectation  of 
death.  The  proviso  in  that  article,  "unless 
curcnmstances  tend  to  render  them  valid,"  re- 
quires that  those  circumstances  should  be  in- 
vestigated. ArchamlxMilt  v.  Archamhaulty 
[1902]  A.  C.  575. 

Delnsions — Onus — Evidence  of  Parties — 
Interest — Corroboration.] — In  March,  1897, 
testator  made  a  will  revoking  a  prior  will 
made  in  1890,  materially  reducing  bequests 
to  his  wife  and  son,  and  giving  away  large 
portions  of  his  estate  to  collateral  relatives. 
The  evidence  shewed  that,  at  the  time  of  the 
making  of  the  second  will,  the  defendant  was 
suffering  from  certain  insane  delusions  as  to 
the  relations  existing  between  his  wife  and 
son,  and  that  the  disposition  of  his  estate 
made  by  the  second  will  was  affected  by  such 
delusions:  —  Held,  that  the  decree  of  the 
Judge  of  Probate,  admitting  the  second  will 


to  probate  must  be  set  aside,  and  the  will 
decliured  inoperative  and  void.  The  existence 
of  the  delusion  bein^  established,  the  burden 
rested  upon  the  parties  setting  up  the  second 
wiU  to  shew  that  it  was  made  during  a  lucid 
interval.  The  objection  that  important  testi- 
mony had  been  given  by  the  wife  and  son, 
who  were  interested  parties,  lost  the  foroe 
that  it  would  otherwise  have  had,  where  their 
testimony  was  corroborated  in  all  essential 
particulars  by  disinterested  witnesses.  The 
provision  of  the  Witnesses  and  Evidence  Act, 
B.  S.  N.  S.,  5th  series,  c.  107,  s.  16,  excluding 
parties  from  giving  evidence  of  dealings,  trans- 
actions, or  agreements  with  the  deceased  on 
the  trial  of  any  issue  joined,  or  on  any  in- 
quiry arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  &c.,  has  no 
application  to  an  investigation  of  this  kind 
as  to  questions  of  testamentary  capacity.  In 
re  Farquharson  Estate,  33  N.  S.  Beps.  261. 

ETidenee— Arf.  831  C.  0. — Marriage  Conr 
tract — Duress,] — Judgment  of  Superior  Court 
in  review,  Q.  B.  25»  S.  C.  275,  afltaied.  Hotte 
V.  Birabin,  35  S.  C.  B.  477. 

ETidenoe — Delusions — Undue  Influence  — 
Onus  —  Certificate  of  Physician — Costs.]  — 
The  best  evidence  of  testamentary  capaci^  is 
that  which  arises  from  rational  acts,  and 
where  the  testatrix  herself,  without  assistance, 
drew  up  and  executed  a  rational  will,  medical 
evidence  that  she  was  mentally  incapable  of 
so  doing  will  be  rejected.  Where  one  who 
benefits  by  a  will  procures  it  to  be  prepared 
without  the  intervention  of  any  faithworthy 
witness,  or  any  one  capable  of  giving  inde- 
pendent evidence  as  to  the  testator's  intention 
and  instructions,  it  will  be  regarded  with 
suspicion,  and  its  invalidity  presumed,  and 
the  onus  is  on  the  party  propounding  it  to 
clearly  establish  it.  Where  a  physician  im- 
properly gives  a  certificate  as  to  testamentary 
incapacity  of  his  patient,  it  should  not  on 
that  ground  alone  be  rejected  as  evidence,  if 
otherwise  admissible,  but  the  circumstances 
will  affect  the  weight  that  should  be  attached 
thereto.  Observations  upon  delusions  and  un- 
due influence: — ^Held,  on  the  facts,  that  the 
will  of  the  testatrix  was  valid,  but  that  the 
codicil  was  obtained  by  undue  influence,  and 
probate  thereof  was  refused.  In  the  unusual 
circumstances  the  Court  made  no  order  as 
to  costs.  McHugh  v.  Dooley,  10  B.  C.  B. 
537. 

Insane  Delusion.] — F.  in  1890  executed 
a  will  providing  generally  for  his  wife  and 
making  his  son  residuary  legatee.  In  1897 
he  revoked  this  will  and  executed  another 
by  which  the  provision  for  his  wife  was  re- 
duced, but  still  leaving  sufficient  for  her  sup- 
port; the  son  was  given  half  the  residue,  and 
the  testator's  daughter  the  other  half;  his 
wife  was  appointed  executrix  and  guardian 
of  the  children.  Prior  to  the  execution  of 
the  last  will  F.  had  frequently  accused  his 
wife  and  son  of  an  abominable  crime,  for 
which  there  w*as  no  foundation,  had  banished 
the  son  from  his  house,  and  treated  his  wife 
with  violence.  After  its  execution  he  was 
for  a  time  placed  in  a  lunatic  asylum.  On 
oroceedings  to  set  aside  this  will  for  want  of 
testamentary  capacity  in  F. : — ^Held,  reversing 
the  judgment  in  33  N.  S.  Beps.  261.  Sedge- 
wick J.,  dissenting,  that  the  provision  made 
by  the  will  for  the  testator's  wife  and  son, 
and  the  appointment  of  the  former  as  execu- 
trix and  guardian,  were  inconsistent  with  the 
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belief  that  when  it  was  executed  testator  was 
influenced  by  the  insane  delusion  that  they 
were  guilty  of  the  crime  he  had  imputed  to 
them,  and  the  will  was  therefore  yalid.  iSkin- 
tier  V.  Farquhar9on,  22  Occ.  N.  197,  32  S.  C. 
R.  58. 

Onus    of   Testamentary    Capacity    — 

Undue  inuuence.  Purdy  v.  Purdy,  1  O,  W. 
R.  449. 

Proof  of  Insanity  —  Evidence.]  —  In 
order  to  avoid  a  deed  or  will  on  the  ground 
of  insanity,  it  is  necessary  to  look  first  at  the 
instrument  itself  and  its  provisions  in  order 
to  see  the  mental  condition  of  the  maker ;  and 
if  these  provisions  are  such  as  a  wise  and 
just  man  would  make  in  the  like  case,  the 
Judge,  unless  there  is  irrefutable  proof  of 
insanity,  should  treat  the  instrument  as  valid. 
2.  The  testimony  of  witnesses  who  did  not  see 
the  testator  for  a  long  time  before  his  death, 
and  knew  nothing  of  his  mental  faculties  at 
the  time  when  he  made  his  will,  has  no  signi- 
ficance, and  cannot  be  a  part  of  the  chain 
of  facts  which  constitute  the  general  proof  of 
insanity,  unless  it  is  sufficient  in  itself  to 
annul  the  will,  especially  if  there  is  medical 
testimony  expressly  contradicting  it.  Hoite 
V.  Birahin,  Q.  R.  25  S.  C.  275. 

Senile  Dementia  —  Insane  delusions  — 
Comprehension  of  terms  of  will — Attack  on 
will  by  person  accepting  benefit — Costs.  Mo- 
Garrigle  v.  Simpsatiy  1  O.  W.  R.  685. 

Spiritual  Adviser — Onus  of  Proof.]  — 
The  influence  of  a  person  standing  in  a 
specially  confidential  relation  to  a  testator  (in 
the  present  case  the  spiritual  adviser  and 
confessor)  may  lawfully  be  exerted  to  obtain 
a  will  or  legacy  in  his  favour,  so  long  as  the 
testator  thoroughly  understands  what  he  is 
doing  and  is  a  free  agent,  and  the  burden  of 
proof  of  undue  influence  lies  upon  those  who 
assert  it;  but,  if  the  person  who  obtains  the 
benefit  takes  part  in  the  actual  drawing  of  the 
will,  the  onus  is  cast  upon  him  of  shewing 
the  righteousness  of  the  transaction.  Colline 
v.  KUroy,  21  Occ.  N.  230,  1  O.  L.  R.  503. 

Unsnstained  Cliarces  of  Fraud — Costs. 
Taylor  v.  Dclaney,  1  O.  W.  R.  208,  409. 


VI.  Widow's  Election. 

Evidence  of  Election  —  Ignorantia 
Juris.] — ^A  testator  left  to  his  wife  all  his 
personal  estate  absolutely,  and  his  real  estate 
for  life  or  so  long  as  she  remained  his  widow, 
subject  to  which  he  devised  his  lands  in 
specific  parcels  to  his  sons,  and  died  in  1889. 
After  his  death  his  widow  remained  in  posses- 
sion of  the  land  and  supported  the  children, 
and  built  an  addition  to  the  house,  and  mar- 
ried again  in  1891.  She  and  her  husband  in 
1893  took  a  lease  of  the  property  from  the 
executors,  to  expire  when  the  eldest  son  came 
of  age.  On  this  latter  event  happening  in 
1890.  his  parcel  of  land  was  conveyed  to  him 
by  the  executors,  who  then  granted  a  new 
lease  of  the  rest  of  the  land  to  the  second 
husband  which  was  now  current: — Held, 
that  the  widow  was  put  by  the  will  to  her 
election: — Held,  also,  that  though  there  was 
no  positive  evidence  that  tne  widow  knew  she 
hnd  a  right  to  elect  between  the  will  and  her 


dower,  yet,  on  the  principle  ignorantia  juris 
neminem  excusat,  she  must  be  held  to  have 
made  her  election  in  favour  of  the  will. 
Reynolds  v.  Palmer,  21  Occ.  N.  78,  32  O.  R. 
431. 


VII.  Validity  of  Conditioxs. 

Charitable  Beqnest  —  Validity — Appli- 
cation of  executors  for  direction  of  Court — 
Question  covered  by  authority.  Re  Ritse,  6 
O.  W.  R.  937. 

Conditional  Gift — Charitable  Bequest- 
Fulfilment  of  Condition  —  Procuring  likt 
Sm TO.]— Testator  left  a  legacy  of  $20,000  to 
the  corporation  of  the  town  of  Windsor  to 
assist  in  building  and  maintaining  a  hospital 
for  the  sick,  on  condition  that  the  town  should 
•*  procure  a  like  sum  by  a  tax  on  the  citiiens, 
or  from  private  donations  or  otherwise,  to 
be  added  to  this  bequest."  There  was  a  gift 
over  to  another  legatee,  if  the  town,  within 
seven  years  after  the  decease  of  testator. 
*' fails  to  raise"  the  said  additional  sum. 
The  sum  of  $6,000  was  raised  from  private 
donations,  and  the  balance  of  $14,000  was 
procured  by  grant  from  the  Provincial  Govern- 
ment:— ^Held,  that  the  condition  in  the  will 
was  complied  with,  and  the  town  corporation 
were  entitled  to  be  paid  the  legacy.  In  re 
Payzant,  23  Occ.  N.  246. 

De-vise  —  Restraint  upon  Alienation  — 
Validity — Summary  Application  to  DetermuM 
— Rule  938  —  Scope  of.]  — A  testator  devised 
lands  to  his  sons«  subject  to  a  restraint  upon 
alienation.  The  sons,  desiring  to  mortgage 
the  lands  devised,  applied  under  Rule  d38  for 
a  determination  of  the  question  whether  the 
restraint  was  valid: — Held,  that  Rule  SJ38 
gives  no  authority  to  determine  such  a  ques- 
tion. In  re  Martin,  25  Occ.  N.  18,  8  O.  L. 
R.  638,  4  O.  W.  R.  429. 

Legacy— Ke«HiftOtf«  Liberty— Public  Policjf 
— Restrictions  as  to  Marriage — Education — 
Exclusion  from  Succession,] — In  the  Province 
of  Quebec  the  English  law  governs  on  the 
subject  of  testamentary  dispositions;  and. 
therefore,  in  that  province,  a  testator  may 
validly  impose  as  a  condition  of  a  legacy  to 
his  children  and  grandchildren,  that  marriages 
of  the  children  should  be  celebrated  according 
to  the  rites  of  any  church  recoiniized  bj 
the  laws  of  the  province,  and  that  the  grand- 
children should  be  educated  according  to 
the  teachings  of  such  church,  and  may 
nlso  exchido  from  benefit  under  his  will  aoy 
of  his  children  marrying  contrary  to  its  pro- 
visions and  grandchildren  born  of  the  foi^ 
bidden  marriages,  or  who  may  not  have  been 
educated  as  directed.  Judgment  noted  in  21 
Occ.  N.  392  affirmed.  Renaud  v.  Lamothe, 
22  Occ.  N.  357.  32  S.  C.  R.  357. 

Restraint  on  Alienation  —  Precaturj 
Condition — Substitution-^Heirs,] — ^There  may 
be  a  restraint  upon  alienation  in  a  testamen- 
tary disposition,  even  where  the  testator  has 
not  used  prohibitive  terms,  and  has  only  ex- 
pressed a  simple  wish,  as  long  as  there  is  do 
doubt  as  to  his  intention.  2.  A  restraint 
upon  alienation  constitutes  a  snhstitiitionL  if 
it  appears  that  the  testator  has  made  it  in  the 
interest  of  a  person  for  whom  he  designs  the 
proiwrty  of  which  he  forbids  the  alienation. 
3.  The  restraint  upon  alienation,  unless  in 
favour  of  some  of  the  presumptive   heirs  of 
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the  testator^  constitutes  a  substitution,  not 
only  in  favour  of  the  heirs  to  whom  the 
restraint  does  not  apply^  but  in  favour  of  all 
the  presumptive  heirs.  Litang  y.  Jjatour.  Q. 
K.  24  S.  C.  15. 

Restraiait  on  Alienatioii, — Time  LimitO' 
tion.} — A  devisee  of  real  estate  under  a  will 
was  restrained  from  selling  or  incumbering 
it  for  a  period  of  twenty-five  years  after  the 
testator's  death : — Held,  that,  as  the  restraint, 
if  general,  would  have  been  void,  the  limita- 
tion as  to  the  time  did  not  make  it  valid. 
Blackburn  v.  McVallum,  23  Occ  N.  133,  33 
S.  C.  R.  65. 


VIII.  Otheb  Cases. 

Aotioai  to  Set  Aside  —  Application  for 
probate — Withdrawal  of  caveat — Burden  of 
proof  —  Testamentary  capacity  —  Undue  in- 
fluence. Northmore  v.  Abbott,  1  O.  W.  R. 
231. 

Action  to  Set  Aside — Costs — Separate 
defence.     Slaven  v.  Slaven,  1  O.  W.  R.  410. 

Aetion  to  Set  Aside  —  Pleading  —  Ab- 
sentee— Existence  of,] — The  plaintiff  suing  in 
the  name  of  an  absentee  to  set  aside  a  will 
must  allege  that  the  absentee  was  in  existence 
at  the  time  of  the  opening  of  the  succession. 
Tetreault  v.  Rochon,  6  Q.  P.  R.  235. 

Direction  to  Ezeontor  to  Pay  Z^n- 
eral  Expenses  of  Relative — Payment  by 
executor  of  relative — Claim  against  estate — 
Administration  order — Applicant — Beneficiary 
— Assignee  of  claim — Costs — Originating  no- 
tice. Re  Atchison.  Atchison  v.  Hunter.  2  O. 
W.  R*  856,  1145. 

Direction  to  Pay  Debts  Ont  of  Estate 

— Specific  devise  of  personalty — ^Residuary  de- 
vise of  money  and  securities.  Re  Anderson,  1 
O.  W.  R.  217. 

ZSzecntors  —  Legacy  duty  —  Discretion  — 
Residue — Crediting  legacy  on  mortgage — Pre- 
decease of  legatee — Lapse.  Re  Holland,  1  O. 
W.  R.  73,  3  O.  L.  R.  406. 

Ezecntors  —  Power  to  mortgage  or  sell 
Jaud — Directions  of  will.  Re  Crawford,  1  O. 
W.  R.  470,  4  O.  L.  R,  313. 

Ezeontors — Power  to  Carry  on  Business 
of  Testator  —  Sale  of  Business  —  Lease  of 
Premises.1 — Where  under  a  will  no  express 
power  was  given  to  carry  on  the  deceased's 
business — a  brewery  business — an  order  sanc- 
tioning the  carrying  on  of  the  same  by  the 
personal  representatives  was  refused,  but  it 
was  held  that  they  had  a  discretionary  power 
either  to  sell  the  chattel  property  with  a 
lease  of  the  brewery,  or  to  sell  the  business  as 
a  going  concern  with  a  lease  of  the  premises 
until  the  date  fixed  for  distribution,  and  an 
agreement  for  sale,  if  deemed  advisable,  but 
subject  to  the  approval  of  the  beneficiaries, 
on  an  infant  beneficiary  attaining  her 
majority.  In  re  Brain,  25  Occ.  N.  44,  9  O. 
L.  R.  1,  4  O.  W.  R.  263. 

Executors — Power  to  sell  lands — Power 
to  exchange — Vendor  and  purchaser.  Re  Con- 
federation  Life  Association  and  Clarlcson,  2 
O.  W.  R.  943,  6  O.  L.  R.  603. 


Implied  BcTOcation  of  Earlier  Will — 

Consideration  of  Circumstances  and  Construe- 
tion,]  —  When  a  testator  has  successively 
made  two  willSi  containing  different  provi- 
sions, but  susceptible  nevertheless  of  being 
carried  out  at  the  same  time,  unless  the 
second  will  contains  a  elapse  expressly  re- 
voking the  first,  the  Court  may,  in  view  of  the 
circumstances  and  the  interpretation  of  the 
provisions  of  the  second  will  according  to  the 
presumed  wish  of  the  testator,  decide  that  the 
provisions  of  the  second  will  are  incompatible 
with  the  first,  and  in  consequence  that  the 
first  will  is  revoked  by  the  second.  Nelson  v. 
Videneuve,  Q.  R.  25  S.  C.  328. 

Loss  or  Destmotion  —  Establishing  — 
Evidence — Solicitor — Privilege — Proof  of  ex- 
ecution— Proof  of  contents — Presumption  of 
revocation — Rebuttal — Declarations  of  testa- 
tor— Evidence  of  beneficiary — ^Corroboration — 
Admissions — ^^Jross-examination.  Stewart  v. 
Walker,  6  O.  L.  R.  495,  1  O.  W.  R.  489,  2 
O.  W.  R.  990. 

Probate  Fees  —  Statutory  Authority,]  — 
By  Rule  1065.  the  apjpendices  to  tbe  Supreme 
Court  Rules  form  part  thereof,  and  by  s.  94 
of  Uie  Supreme  Court  Act  (R.  S.  B.  C.  1897 
c.  56)  the  Rules  are  declared  to  be  valid  and 
binding;  therefore  probate  fees  as  set  out  in 
appendix  M.  of  the  Rules  may  be  collected 
as  being  imposed  by  statutory  enactment.  In 
re  Porter,  Estate,  10  B.  C.  R.  275. 

Trustees — ^Advances — Division  of  estate — 
Discretion.  Hospital  for  Sick  Children  v. 
Chute,  1  O.  AV.  R.  321,  3  O.  L.  R.  590. 

Trusts — ^Power  to  appoint  new  trustee — 
Exercise  of — "  Surviving  brothers  and  sisters" 
— **  Then  " — Parties — Cestuis  que  trust.  San- 
ders V.  Bradley,  2  O.  W.  R.  697,  6  O.  L,  R. 
250. 


WINDDTQ-TTP. 

See  Company — Pabtnebship. 


WITNESS  FEES. 

See  Costs — Pabuamentaby  Elections. 


WITNESSES. 

i 

Order  to  Appear  Agalu — Re-service,] — 
An  order  ought  not  to  be  given  to  witnesses 
subpoenaed,  or  present  in  Court,  to  appear 
upon  another  day,  unless  they  have  been  first 
sworn.  Dechhne  v.  Dussault,  Q.  R.  !K>  S.  C. 
296. 

See  Husband  and  Wife  —  Insubance  — 
LiQUOB  License  Act — Notaby. 


WOODMEN'S  LIEN. 

See  Lien — Mechanics*  Liens. 
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(Fwr  column  in  Digett  see  Table  of  C<ue«.) 

Abttjty  to  pay. — In  re  Kay  v.  Storry,  24 
Occ.  N.  313,  8  O.  L.  R.  45,  8  O.  W.  R.  784. 

About  or  south.  —  Hetoaon  v.  Ontario 
Poicer  Co,  of  Niagara  Falls,  24  Occ.  N.  332, 
8  O.  L.  R.  88.  3  O.  W.  R.  865. 

Acquire. — In  re  Canadian  Pacific  R,  W. 
Co,^  Sudbury  Branch,  36  S.  C.  R.  42. 

Action  ob  pboceedino. — Shediac  Boot  and 
Shoe  Co,  V.  Buchanan,  35  N.  S.  Repa.  611. 

Actual   disbubsements.  —  Cobban  Manu- 
'  facturing  Co,  v.  Lake  Simcoe  Hotel  Co,,  23 
Occ.  N.  168,  5  O.  L.  R.  447. 

Actual  besidbnt. — Curren  v.  McEachren, 
5  Terr.  L.  R.  333. 

Additional  value.  —  Galemeau  v.  Trem- 
blay,  Q.  R.  22  S.  G.  148. 

«  

Agent. — Ontario  Wind  Engine  and  Pump 
Co.  V.  Lockie,  24t  Occ.  N.  220,  7  O.  L.  R.  385, 
8  O.  W.  R.  281. 

Aoobegate  population  of  Canada.  — 
Atty,-Oen,  for  P,  E,  I,  v.  Atty.-Oen,  of  Can- 
ada; Atty,'Qen,  for  New  Brunswick  v.  Atty.- 
Gefi.  for  Canada,  [1905]  A.  C.  37.' 

Aggbegate  value. — Atty,-Oen,  for  Ontario 
V.  Lee,  25  Occ.  N.  39.  4  O.  W.  R.  516,  6  O. 
W.  R.  245,  9  O.  L.  R.  9,  10  O.  L.  R.  79. 

All  business  you  may  sbcube. — Miller  v. 
Globe  PHnting  Co.,  6  O.  W.  R.  258. 

All  my  childben.  —  In  re  Williams,  23 
Occ.  N.  156,  5  O.  L.  R.  345. 

All  the  cbeditobs. — Shepherd  v.  Murray, 
3  O.  W.  R.  733. 

All  the  resident  batepayebs  affected 
by  such  permission. — Curren  v.  McEachren, 
5  Terr.  L.  R.  333. 

Allotment. — Nelson  Coke  and  Gas  Co,  v. 
Pellatt,  22  Occ.  N.  382,  4  O.  L.  R.  481. 

Already  established.  —  In  re  Village  of 
MarkJMm  and  Town  of  Aurora,  22  Occ.  N. 
205,  3  O.  L.  R.  609. 

And. — Re  Chandler  and  Holmes,  5  O.  W. 
R.  647. 

Any  building  ob  othe^  plage. — Duquenne 
y.  Brabant,  Q.  R.  25  S.  C.  451. 

At. — Holmes  v.  Town  of  Goderich,  22  Occ. 
N.  222,  32  S.  C.  R.  211. 

At  any  place. — Rem  v.  Brennan,  35  N.  S. 
Heps,  106. 

At  any  time. — Hunter  v.  Boyd,  24  Occ.  N. 
01.  6  O.  L.  R.  639.  2  O.  W.  R.  1055. 
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At  ob  neab. — Montreal  and  Ottawa  H.  TT. 
Co,  V.  City  of  Ottawa,  22  Occ.  N.  224,  4  0. 
L.  R.  56;  Canada  Atlantic  R,  W,  Co,  v. 
City  of  Ottawa,  23  Occ  N.  209,  33  S.  C.  R. 
376. 

At  the  same  time. — Henning  v,  Madean, 
21  Occ.  N.  434,  22  Occ.  N.  405,  23  Occ.  N. 
180.  2  O.  L.  R.  169,  4  O.  L.  R.  666,  33  S.  C. 
R.  805. 

Authorized. — Rew  v.  Lewis,  23  Occ  N, 
257,  6  O.  L.  R.  132. 

Balance  of  estate. — In  re  Newborn,  To* 
ronto  General  Trusts  Corporation  v.  New- 
bom,  22  Occ.  N.  120. 

Befobe  beceivino. — In  re  Tuck,  6  O.  W. 
R.  150,  10  O.  L.  R.  309. 

Blackmailing. — Macdonald  v.  Mail  Print- 
ing Co.,  21  Occ  N.  495,  2  O.  L.  R.  278. 

Business. — Rajotte  v.  Wilson,  24  Occ  N. 
351,  3  O.  W.  R.  737. 

Butcher. — Rew  v.  Myers,  6  O.  li.  R.  120. 

By  giving. — Toronto  General  Trust  Cor- 
poration V.  Central  Ontario  R,  W,  Co,,  24 
Occ.  N.  819,  7  O.  L.  R.  660,  8  O.  W.  R.  620. 

By  reason  of  the  railway. — Rifckman  v. 
Hamilton,  Grimsby  and  Beamsville  Electric 
R,  W,  Co,,  6  O.  W.  R.  271,  10  O.  L.  R.  419; 
Sayers  v.  British  Cdumbta  Electric  R.  W, 
Co,  (B.  C),  2  W.  L.  R.  152;  Findlay  v. 
Canada  Pacific  R,  W.  Co,,  21  Occ.  N.  461, 

5  Terr.  L.  R.  148. 

By  way  of  succession. — In  re  Comdl,  5 
O.  W.  R.  60,  9  O.  L.  R.  128. 

Carrying  on  business. — Nelson  v.  Lenz,  9 
O.  L.  R.  50,  5  O.  W.  R.  21. 

Cabbying  on  business  in  Ontario. — Bur- 
nett V.  General  Accident  Assurance  Corpora- 
tion, 6  O.  W.  R.  144. 

Charitable  and  philanthropic  purposes. 
—Re  Hyck,  10  O.  L.  R.  480,  5  O.  W.  R.  794. 

6  O.  W.  R.  112.   ' 

Chattels. — In  re  McMillan,  4  O.  L.  R. 
415. 

Children. — Re  Weir,  6  O.  W.  R.  58. 

Colour  of  right. — In  re  Canadian  Pacific 
R.  W,  Co.  and  Lechtzier,  28  Occ  N.  839; 
Rex  V,  Johnson,  24  Occ.  N.  267,  7  O.  L.  R. 
525,  3  O.  W.  R.  222. 

Combined. — Hinds,  v.  Town  of  Barrie,  24 
Occ  N.  4.  6  O.  L.  R.  656,  2  O.  W.  R.  995. 

Communication. — Oosselin  v.  The  King, 
23  Occ.  N.  210,  33  S.  C.  R.  255. 

CoNSTBUCT. — In  re  C,  P,  R,  Co.,  Sudbury 
Branch,  86  S.  C.  R.  42. 

CoNTBACT.  —  Rex  ex  rel.  McNamara  v, 
Hefferman,  24  Occ  N.  233,  7  O.  L,  R.  289, 
3  O.  W.  R.  431. 

County. — Dominion  Iron  and  Steel  Co,  r. 
City  of  Sydney,  37  N.  S.  Reps.  495;  Rex  v. 
McMvUin,  25  Occ  N.  108. 
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CoUNTEY. — Dakota  Lumber  Co,  v.  Binder- 
knecht  (N.W.T.),  2  W.  L.  R.  275. 

Cbeditob. — 8l€min  v.  Slemin,  24  Occ.  N. 
57,  7  O.  L.  R.  67,  2  O.  W.  R.  1176, 

CUBBENT  EXPENDITURE. — Rew  em  rel.  Moore 
V.  BamUl,  24  Occ.  N.  271,  7  O.  L.  R.  600,  3 
O.  W.  R.  642. 

Dealing. — Conn  v.  Fitzgerald,  5  Terr.  L. 
R.  346. 

Debt. — Henry  v.  Mageau,  5  Terr.  L.  R. 
512;  MoNeilly  y.  Beattie,  20  Occ  N.  292,  4 
Terr.  L.  R.  360. 

Debt  ob  liquidated  demand. — Mclntyre  v. 
Munn,  23  Occ.  N.  297,  6  O.L.  R.  29Q. 

Decision  of  a  commissioneb. — WaUitoe  v. 
Flewin,   (B.  C),  2  W.  L.  R.  418. 

DeliyebEd  pbice.  —  Burton  Beidler,  and 
PhiUips  Co,  V.  London  Street  R.  W,  Co.,  24 
Occ.  N.  337,  7  O.  L,  R.  717,  3  O.  W.  R.  666. 

Dependent. — Crosby  7.  Ball,  22  Occ.  N. 
324,  4  O.  L.  R.  496. 

DnjQENT  Inquibt. — Union  Bank  of  Can- 
ada T.  Town  of  MeLeod,  22  Occ.  N.  310,  4 
Terr.  L.  R.  407. 

Diocesan  institution.  —  Re  OUlmour,  3 
O.  W.  R.  541. 

Dispose  and  deal  with. — Re  Armstrong, 

3  O.  W.  R.  627,  798. 

Doing  business.  —  City  of  Montreal  v. 
Union  Mutual  Fire  Ins,  Co,,  21  Occ.  N.  52. 

DOMIGIL. — Curren  v.  McEachren,  5  Terr. 
L.  R.  333. 

Domiciled. — Rochester  and  Pittsburg  Coal 
€tnd  Iron  Co,  v.  "  The  Garden  City,"  7  Ex.  C. 
B.  34. 

Due  ob  accbuino  due. — Main  v.  Mclnnis, 

4  Terr.  L.  R.  517. 

Duly  presented. — Union  Bank  of  Halifax 
V,  Wurzburg  d  Co.,  Limited,  22  Occ.  N.  402, 
9  B.  O.  R.  160. 

DUBING   NATUBAL  LIFE. — In   re   Chapman, 

22  Occ.  N.  259.  4  0.  L.  R.  130. 

Dying  without  heibs. — In  re  McDonald, 

23  Occ.  N.  326,  6  O.  L.  R.  478. 

EiFFiciBNT. — SchUler  v.  Canada  North^West 
Coal  and  Lumber  Syndicate,  1  Terr.  L.  R. 
421. 

Bntby  duly  made. — Re  Sprouted  Food  Co,, 
Hudson's  Case,  6  O.  W.  R.  514. 

Equal  moieties. — Jordon  v.  Frogley,  5  O. 
W.  R.  704. 

Estate. — In  re  Duncombe,  22  Occ.  N.  167, 
3  O.  L.  R.  510. 

Estimate. — Board  of  Education  of  City  of 
London  v.  City  of  London,  21  Occ.  N.  210, 
1  O.  L.  R.  284. 


E\'eby  ship  which  navigates.  —  Corpora^ 
tion  of  Pilots  for  the  Harbour  of  Quebec  v. 
The  '' Grandee,"  22  Occ.  N.  428,  8  Ex.  C. 
R.  54.  79. 

Excavation.  —  Therrien  v.  Town  of  St, 
Paul,  Q.  R.  23  S.  C.  248. 

Exempted. — Dominion  Iron  and  Steel  Co, 
V.  McDonald,  37  N.  S.  Reps.  1. 

Exigible  undeb  execution.  —  Canadian 
Mining  and  Investment  Co.  v.  Wheeler,  22 
Occ.  N.  123,  3  O.  L.  R.  210. 

Expenses  necessabily  incubbed.  —  Na<is 
V.  Overseers  of  the  Poor  for  District  No.  3, 
35  N.  S.  Reps.  316;  Cumberland  Overseers  of 
the  Poor  T.  McDonald,  35  N.  S.  Reops.  394. 

Faced  ob  shewn  subface. — Rew  v.  James, 
22  Occ.  N.  369,  4  O.  L.  R.  537. 

Family. — Harkness  v.  Harkness,  9  O.  L. 
R.  705,  6  O.  W.  R.  122. 

Fastened. — Sicotte  v.  Martin,  Q.  R.  19  8. 
C.  292,  Q.  R.  20  S.  C.  36. 

Fictitious  pebson. — London  Life  Ins,  Co. 
V.  Molsons  Bank,  24  Occ.  N.  330,  8  O.  L.  R. 
238,  3  O.  W.  R.  858. 

Final  decision. — In  re  Geddes  and  Coch- 
rane, 21  Occ.  N.  436,  2  O.  L.  R.  145. 

Final  judgment.  —  Oilman  v.  Cockshutt, 
Q.  R.  18  S.  R.  552. 

FiBST  publication. — Grossman  v.  Canada 
Cycle  Co,,  23  Occ.  N.  48,  5  O.  L.  R.  55. 

Gain.— /Jea?  v.  James,  23  Occ.  N.  220,  6 
O.  L.  R.  35. 

Genebal  advantage  of  Canada.  —  In  re 
Ontario  Power  Co.  of  Niagara  Falls  and  Hen- 
son,  23  Occ.  N.  227,  6  O.  L.  R.  11,  2  O.  W. 
R.  419;  Attorney-General  for  British  Colum- 
bia V.  Vancouver,  Victoria^  and  Extern  R, 
W,  and  Navigation  Co,,  9  B.  C.  R.  338. 

Good  cause. — Richards  v.  Bank  of  British 
North  America,  8  B.  C.  R.  209. 

Good  go^^ebnment  of  the  municipality. 
—Lane  v.  City  of  Toronto,  24  Occ.  N.  228,  7 
O.  L.  R.  423,  3  O.  W.  R.  269. 

Good  beason  to  believe. — McKinnon  v. 
McTague,  21  Occ.  N.  207,  1  O.  L.  R.  233. 

Gboss  beceipts.  —  City  of  Hamilton  v. 
Hamilton  Street  R,  W.  Co,,  24  Occ.  N.  372.  8 
O.  L.  R.  455,  10  O.  L.  R.  575.  4  O.  W.  R. 
47,  6  O.  W.  R.  206;  Ince  v.  City  of  Toronto, 
21  Occ.  N.  365,  31  S.  C.  R.  323. 

Happening  of  the  alleged  negligence. — 
Curie  V.  City  of  Brandon,  24  Occ.  N.  279, 
15  Man.  L.  R.  122,  1  W.  L.  R.  76. 

Heibs. — Re  Sons  of  England  Benefit  Socie- 
ty and  Courticc.  3  O.  W.  R.  680;  In  re 
Gardner,  22  Occ.  N.  119,  3  O.  L.  R.  343. 

Heirs  and  assigns. — Re  Brand,  4  O.  W. 
R.  473,  5  O.  W.  R.  297. 

Heibs  of  body. — Re  Brand,  4  O.  W.  R. 
473,   5  O.   W.   R.   297. 
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Hi&EB,  LESSOB  OB  BAHOAiNOB. — Manches- 
ter V.  BilU,  a4  N.  S.  Ueps.  612. 

Home.— iec  McAlillan,  3  O.  W.  U.  418. 

Honestly  and  seasonably. — Dover  v. 
Venne,  22  Dec.  N.  2ttt,  3  O.  L.  R.  664, 

House,  suop,  boom,  ob  otiieb  place. — 
Rex    V.    Meikieham,    6    O.    W.    K.   945. 

Houseuoldeb. — JHante  v.  Guevremontf  Q, 
R.  IH  S.  C.  401. 

If  it  is  satisfactoby. — Deiaplante  V. 
Tennaut,  4  O.  W.  R.  76. 

IMMEDLA.TELY. — Kidd  V.   McKitmof^   Q.  R. 

20  «.  C.  300. 

Immedla^tely  ....  disable. — Shera  v, 
Occtti*.  Acc*ide»t  and  (/Moran<tc  Corporation, 
32  O.  R.  411,  21  Occ.  N.  138. 

IMPBOVED  OB  settled  AND  INCLOSED.  — 
Phair  v.  Canadiofh  Xorthem  R,  W.  Co,,  6 
O.  W.  R.  137;  Drvger  v.  Canadian  Sorthem 
H,  W,  Co.,  15  Man.  L.  R.  386,  1  W.  L.  R. 
126. 

In  ANY  EVENT. — City  of  Victoria  v.  Boioes, 

21  Occ.  N.  151,  8  B.  0.  R.  15. 

In  fee  SIMPLE. — Re  Brand,  4  O.  W.  R. 
473,  5  O.  W.  R.  297. 

In  bespect  of  the  contbact. — Graham 
V.  Bourque,  23  Occ.  N.  334,  6  O.  L.  R.  428, 
1  O.  W.  R.  138,  358,  24  Occ.  N.  54,  6  O.  L. 
R.  700,  2  O.   W.   R.  1182. 

In  tbust. — Birkheck  Loan  Co,  v.  Johnston, 
6  O.   L.   R.  258. 

Including. — Re  Barkness,  25  Occ.  N. 
43,  4  O.  W.  R.  533.  8  O.  L.  R.  720 ;  In  re 
Duncombe,  22  Occ.  N.  167,  3  O.  L.  R.  510. 

Income. — Attorney-General  of  British  Col- 
umbia V.  Ostrum,  [1904]  A.  C.  144. 

Inhabited  dwelling. — Reed  v.  City  of 
Otiatca,  21  Occ.  N.  470. 

Is  HEBEBY  authobized. — Ex  p.  The  At' 
torney-Gcneral,  In  re  Goodspeed,  36  N.  B. 
Reps.  91. 

Intebest. — Nelson  Coke  and  Gas  Co,  ▼. 
Pellatt,  22  Occ.  N.  382,  4  O.  U  R.  481. 

In  tbust. — Birkbeck  Loan  Co.  v.  Johnston, 

22  Occ.  N.  160,  3  O.  L.  R.  497. 

Insubance  on  life. — Metropolitan  Life 
7n8.  Co.  V.  Montreal  Coal  and  Towing  Co., 
25  Occ.  N.  4,  35  S.  C.  R.  266. 

Intersection. — Weston  v.  Smythe,  5  O. 
W.  R.  537.  10  O.  L.  R.  1. 

Intrusted  with  the  possession. — On^ 
torio  Wifid  Engine  and  Pump  Co.  v.  Lirkie, 
24  Occ.  X.  220,  7  O.  L.  R.  385,  3  O.  W.  R. 
281. 

Issi^E. — Xehon  Coke  and  Gas  Co.  v.  Pel- 
latt,  22  Occ.  N.  382,  4  O.  L.  R.  481. 


f  JUNIOB  ON  tu£  pay  LIST. — Geoghegon  v. 
iSytu>d  of  A  iagara,  5  O.  W.  R.  364,  6  O.  W. 
R.  717. 

Just  and  equitable. — In  re  Forida  Min- 
ing Co.,  22  Occ.  N.  273,  9  B.  C.  R.  108. 

Knowingly. — Rex  v.  Hayes,  23  Occ.  N. 
88,  5  O.  L.  R.  198;  Rex  v.  Beaver,  9  O.  L. 
R.  418,  5  O.   W.  R.  102. 

Laboubeb  ob  sebvant. — Turner  v.  Fee,  24 
Occ.  N.  402 ;  Fee  v.  Turner,  Q.  R.  13,  K.  B. 
435. 

Lands  enjoyed  with  building. — Went- 
worth  Lumber  Co,  v.  Coleman,  3  O.  W.  R. 
618. 

Last  bevised  assessment  boh..  —  Choi- 
loner  v.  Township  of  Lobo,  23  Occ  N.  35, 
32  S.  C.  R.  505. 

Law. — Dominion  Iron  and  Steel  Co.  v.  City 
of  Sydney,  37  N.  S.  Reps.  495. 

Lay  out. — In  re  Canadian  Pacific  R.  W. 
Co.,  Sudbury  Branch,  36  S.  G.  R.  42. 

iJsrr.^Aiacartney  v.  Miller  (N.W.T.),  2 
W.  L.  R.  87. 

Limited. — Lamalice  v.  Electric  Printing 
Co.,  4  Q.   P.  R.  266. 

Logs  and  timbeb. — Baxter  v.  Kennedy, 
35  N.  B.  Reps.  179. 

May. — Regina  v.  Wilson,  2  Terr.  L.  R. 
79;  Ex.  p.  The  Attorney-General;  In  re 
Goodspeed,  36  N.  B.  Reps.  91. 

Meubles  et  effets  mobiliebs. — Sahourin 
V.  Montreal  City  and  District  Savings  Bank, 
Q.  R.  21  S.  C.  391,  Q.  R.  12  K.  B.  880. 

Money  demand. — In  re  Mager  v.  Canadian 
Tin  Plate  Decorating  Co.,  24  Occ.  N.  59,  7 
O.  L.  R.  25,  2  O.  W.  R.  1114. 

Money  due. — Bunyan  and  Can.  Pac.  R. 
W.  Co.,  5  O.  W.  R.  242. 

Money,  valuable  secubtty  ob  otheb 
PBOPEBTY. — In  re  Cohen,  24  Occ.  N.  359,  8 
O.  L.  R.  143,  4  O.  W.  R.  103. 

Most  in  need. — Dori  v.  Brosseau,  Q.  B. 
13  K.  B.  538,  35  S.  C.  R.  205. 

Nabbow  channel. — Lovitt  \\  The  "  Cal- 
vin Austin,"  9  Ex.  C.  R.  160 ;  The  "  Caivin 
Austin"  V.  Lovitt,  25  Occ.  N.  78,  35  S.  C. 
R.  616. 

Necessabies. — Rex  v.  Lewis,  23  Occ.  N. 
257,  6  O.  L.  R.  132. 

Negligence  ob  wilful  act  ob  obcissioh 
OF  Owner. — Phair  v.  Can.  Nor.  R.  W.  Co. 
(N.W.T.),  1  W.  L.  R.  356,  576. 

Next  in  heirship. — In  re  Gardner,  22 
Occ.   N.  119.  3  O.  L.  R.  343. 

No  order  as  to  costs. — McCune  v.  Bots- 
ford.  22  Occ.   N.  340,  9  B.  C.  R.  129. 

Now.— /n  re  Holden,  23  Occ.  N.  52,  5  O. 
L.  R.  156. 
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Occupant. — Rjbx  v.  Meiklehoin,  6  O.  W. 
R.  945;  Cro88kiU  v.  Samia  Banching  Co., 
21   Occ.  N.  577.  5  Terr.  L.  R.  181. 

Offeb. — Nelson  Coke  and  Ga%  Co.  v.  Pelr 
lath  22  Occ  N.  382,  4  O.  L.  R.  481. 

Opinion. — In  re  Oeddes  and  Coohranef 
21  Occ.  N.  436,  2  O.  L.  R.  145. 

Opposite  pabty. — In  re  Can,  Pao,  R,  W. 
Co,,  and  Batter,  20  Occ.  N.  317,  13  Man.  L, 
R.  200. 

Oe. — Re  Chandler  and  Holmes,  5  O.  W. 
R.   647. 

Ob  othebwise. — Paulin  v.  Town  of  Wind- 
sor, 36  N.  S.  Reps.  441.  S,  C.  Sub.  Norn; 
In  re  Payzant,  24  Occ.  N.  140. 

Othkb.— JB«  Qamer,  3  O.  W.  R.  584. 

OWNEB. — Anderson  v.  QodsaL  7  B.  O.  R. 
404-  Rochester  and  Pittslmrg  Coal  and  Iron 
Co,  V.  The  "  Garden  City,"  7  Bx.  O.  R.  34 ; 
Lloyd  V.  Walker,  22  Occ.  N.  256,  4  O.  L.  R. 
112;  Sawyer  v.  City  of  Toronto,  22  Occ.  JS. 
25,  380,  2  O.  L.  R.  717.  4  O.  L.  R.  02^;  Brit- 
ish Columbia  Timber  and  Trading  Co,  v. 
Leberry,   22   Occ.   N.   273. 

Pabtt  ooncebned. — In  re  Ont,  Silver  Co, 
and  Bartle,  21  Occ  N.  112,  1  O.  L.  R.  140. 

Pabty  intebestbd. — In  re  SnUth,  23  Occ. 
N.  58,  9  B.  C.  R.  329. 


Pabtt  to  offence. 
O.  W.  R.  1015. 


Rew  V.  Hendrie,  6 


Passengebs.— i?«  Chin  Chee  (B.C.),  2  W. 
L.  R.  237. 

Payment  in  cash. — Tanner  v.  Cowan, 
9  B.  C.  R.  801. 

Pebfobhed  in  pabt. — McDonald  v.  Hut- 
china,  Q.  R.  12  K.  B,  499. 

Pebmit. — Macartney  v.  MiUer  (N.W.T.),, 
2  W.  L.  R.  87. 

Pebson. — Therrien  v.  Town  of  St,  Paul,  Q. 
R,  23  S.  C.  248;  Walker  v.  Lamoureau,  Q. 
R.  21  S.  C.  492 ;  In  re  Wah  Yun  d  Co.,  11 
B.    C.   R.  154. 

Pebsonal  effects. — In  re  Way,  24  Occ. 
N.  20,  6  O.  L.  R.  614.  2  O.  W.  R.  1072. 

PiiBSON  intebested. — In  re  Grand  Trunk 
R,  W.  Co.  and  City  of  Kingston,  24  Occ.  N. 
1,  8  Bx.  C.  R.  349. 

PI.ACE     OF     DBAMATIO     ENTEBTAINMENT. — 

Carte  v.  Dennis,  21  Occ.  N.  68,  267,  5  Terr. 
L.     B.    30. 

Plant  and  appliances. — In  re  City  of 
Toronto  Assessment^  22  Occ.  N.  390. 

POSTMASTEBS  IN  CITIES. — Lancaster  V. 
Shato,  10  O.  L.  R.  604^  6  O.  W.  R.  316. 

Premises. — Martin  v.  Martin,  24  Occ.  N. 
369,    8  O.  L.  R.  462,  3  O.  W.  R.  930. 

Proceeding. — Rew  v.  Rapay,  5  Terr.  L.  R. 
367;    McDonald  v.  Grundy,  24  Occ.  N.  356, 
8  O.  !-<.  R.  113.  3  O.  W.  R.  731. 
D— 56-f 


Pbopeb  bbqistby. — Re  Wallace  and  Flewin 
(B.C.).  2  W.  L.  R.  13. 

Pbopebty.— Con.  Pac.  R.  W,  Co,  v.  Ottawa 
Fire  Ins.  Co.,  9  O.  L.  R.  493,  5  O.  W.  R. 
496. 

Pbovided. — Hart  v.  City  of  Halif<iw,  36  X. 
S.    Reps.   1.  / 

Ready  fob  tbial. — Standard  Life  Assur- 
ance Co.  V.  Montreal  Coal  and  Towing  Co., 
Q.  R.  13  K.  B.  183. 

Remaining  childbbn. — Re  Gamer,  3  O. 
W.   R.  584. 

Reside.— /»  re  North  Renfrew  Provincial 
Election;  Wright  v.  Dunlop,  24  Occ  N.  125, 

7  O.  L.  R.  204,  3  O.  W.  R.  300. 

Resided  continuously. — In  re  Seymour 
Voters*  Lists,  2  Elec.  Cas.  69. 

Residence. — Curren  v.  McBachren,  5  Terr. 
L.  R.  333. 

Respective.--/2€  Smith,  6  O.  W.  R.  45. 

Revebsion.  —  Osterhout  v.  Osterhout,  24 
Occ  N.  219,  390,  7  O.  L.  R.  402,  8  O.  L.  R. 
685,  3  O.  W.  R.  249,  4  O.  W.  R.  376. 

Riding. — Powis  v,  Ont.  Accident  Ins.  Co, 
21  Occ.  N.  164.  1  O.  L.  R.  54. 

Right  heibs. — Re  Bown  Trusts,  9  O.  L. 
R.    199,   5   O.    W.   R.   382. 

Rolling  stock,  plant  and  appliances. 
— In  re  City  of  Toronto  Assessment  Appeals; 
In  re  City  of  Ottawa  Assessment  Appeals,  2$ 
Occ  N.  258,  6  O.  li.  R.  187. 

Safe  and  pbacticable. — Lovitt  v.  The 
**  Calvin  Austin,"  9  Bx.  C.  R.  160;  The 
**  Calvin  Austin"  ▼.  Lovitt,  25  Occ.  N.  78, 
35   S.   C.   R.   616. 

Sebies  of  TBANSAcnoNS.  —  Moson  V. 
Grand  Trunk   R    W.   Co.,  24  Occ.   N.  325, 

8  O.   L.   R.  28,  3  O.  W.  R.  621.  810. 

Shall  bemain  standing. — Christie  V. 
Cooley,  4  O.  W.  R.  79,  6  O.  W.  R.  214. 

SiSTEB  OF  THE  DECEASED. — In  re  OUvcr, 
21  Occ.  N.  364.  455,  8  B.  C.  R.  91. 

Subject  to  appboval. — Mason  and  Riseh 
Piano  Co.  v.  Thompson,  3  O.  W.  R.  540. 

SUBSTBUCTUBES    AND    SUPEBSTBUCTUBES. — 

In  re  City  of  Toronto  Assessment  Appeals; 
In  re  City  of  Ottawa  Assessment  Appeals,  23 
Occ  N.  258.  6  O.  L.  R.  187. 

Such  dam  ob  otheb  stbuotube. — James 
V.  Rathbun  Co.,  6  O.  W.  R.  1005. 

Sufficient  outlet. — Chapman  v.  Mo- 
Ewen,  6  O.  W.  R.  164. 

Supebstbuctube. — In  re  Can.  Pac.  R.  W, 
Co.  and  Town  of  MacLeod,  5  Terr.  Jj.  R. 
192. 

Surplus  wateb. — Caledonia  Milling  Co. 
V.  Shirra  Milling  Co.,  9  O.  L.  R.  213,  5  O. 
W.  R.   170. 
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SuBviviNG.--iee  Gamer,  3  O.  W.  K.  584. 

SUBYIYING   BBOTHEBS    AJS'D    SISTERS. — iSoUth- 

dera  v.  Bradleu,  tJ  O.  W,  R.  436. 

Tehporablly  domiciled. — Bex  v.  Towns- 
end,  21  Occ.  N.  569. 

TENANT  FEU  e\  LIEU. — Flante  V.  (jhtevre- 
nwnt,  Q.  R.  18  S.  C.  401. 

Terbitoey  of  Dominion. — Can.  Pao,  R. 
W.  Co.—iSudbury  Branch,  36  S.  C.  R.  42. 

The  best  of  my  subvivinq  childben. — 
Re  McCubbin,  6  O.  W.  R.  771. 

Theib  own  purpose. — Caledonian  MiUing 
Co,  V.  IShirra  MilUttg  Co.,  9  O.  L.  R.  213,  5 
O.  W.  R.  170. 

Then. — Saunders  v.  Bradley,  6  O.  W.  R. 
436., 

Then  subvivinq. — Haight  v.  Dangerfield, 
23  Occ.  N.  87,  5  O.  L.  R.  274. 

Thibd  pebson. — Bank  of  Toronto  v.  8t, 
Lawrence  Fire  Ins.  Co,,  [1903]  A,  C.  59. 

Time  cebtain. — Sinclair  v.  Preston,  21 
Occ.  N.  97.  13  Man.  L.  R.  228. 

To  conduct  the  tbial. — Rem  v.  Walsh, 
23  Occ.  N.  186,  5  O.  L.  R.  527. 

Train  of  cabs. — Harris  v.  2'he  King,  24 
Occ.  N.  388,  9  Ex.  C.  R.  206. 

Tbansfeb. — Langley  v.  Kahnert,  25  Occ 
N.  69,  114,  9  O.  L.  R.  164,  4  O.  W.  R.  396, 
36   S.   C.   R.   114. 

Undeb  pbomise  of  mabbiage. — Regina  v. 
Walker,  1  Terr.  L.  R.  482. 

Unlawfully. — Ew.  p,  0*8haughnessy,  Q. 
R.  13  K.  B.  178. 

Unlawfully  did  steal.  —  Rex  v.  Qeorge, 
35  N.  S.  Reps.  42. 

UNPBODUCTIVE  of  a  SUBSTANTIA]:^  NET  PBO- 

FIT.     Re  M,,  6  O.  W.  R.  938. 

Used  on  the  bailway.  —  Atcheson  v. 
Grand  Trunk  R.  W,  Co.,  21  Occ.  N.  108,  1 
O.  L.  R.  168. 

Valid  in  Canada. — Barrett  v.  EUiotf,  24 
Occ.  N.  344,  10  B.  C.  R.  461. 

Valuable  secubtty. — Rex  v.  Wagner,  5 
Terr.  L.  R.  119. 

VoLUNTABiLY. — RascT  ▼.  McQuodc,  11  B. 
C.  R.  161. 

Wearing  appabel. — Wensky  v.  Can.  De- 
velopment Co.,  21  Occ.  N.  601,  8  B.  C.  R. 
190. 

Which  has  such  effect. — Ross  Brothers 
Limited  v.  Pearson  (N.W.T.),  1  W.  L.  R. 
338,  575. 

Widening. — Watson  v.  Maze,  Q.  R.  17  S. 
C.    579. 


Within  the  pbovince. — Seaman  v.  Sea- 
man, 25  Occ.  N.  109. 

Without  pbejudice.  —  Re  Boston  Wood 
Rim  Co.,  5  O.  W.  R.  149;  McLennan  v. 
Gordon,  5  O.  W.  R,  98. 

WOBK    FOB    THE    GENEBAL    ADVANTAGE    OF 

Canada. — Hewson  v.  Ontario  Power  Co,  of 
Magara  Falls,  24  Occ.  N.  332,  8  O.  L.  R.  88, 
3  O.   W.  R.  865. 

WOBK  OF  OPEBATIONS  OF  THE  COMPANY. — 

Sayers  v.  British  ColumJ>ia  Electric  R.  W. 
Co.  (B.C.),  2  W.  L.  R.  152. 

WOBKSHOPS     NOW     EXISTING.  —  Town     Of 

Whitby  V.  Grand  Trunk  R.  W.  Co.,  22  Occ 
N.  173,  3  O.   L.  R.  536. 


WOBE  AND  LABOTJB. 

Aotion  to  Recover  Value  —  Protection 
of  plaintiffs*  works  from  injury  by  def^idants 
— Value  of  necessary  work.  Lindsay  Water 
Commissioners  v.  Fauquier,  5  O.  W.  R.  635, 
6  O.  W.  R.  400. 

Aseat  —  Joint  liability  —  Guaranty  — 
Damages  for  Unskilful  Work  —  Set-off  or 
counterclaim — Costs.  Kelso  v.  Thompson^ 
1  O.  W.  R.  176. 

Contract  —  Action  for  Work  Done  — 
Authority  of  Agent  —  Findings,  of  Jury.] — 
In  an  action  for  work  done  and  materials 
provided  for  certain  steamers,  the  jury  did 
not  answer  all  the  questions  submitted,  and 
the  trial  Judge  gave  judgment  for  the  plain- 
tiffs for  the  amount  claimed  for  certain  work 
covered  by  the  certificate  of  an  agent  of  the 
defendants,  but  discharged  the  jury  as  being 
unable  to  ajprree  in  respect  of  the  other  mat- 
ters and  reserved  further  consideration: — 
Held,  that  on  the  findings  aa  they  stood  the 
plaintiffs  could  not  recover  any  amount  other 
than  the  one  allowed.  Galoraith  v.  Hud- 
son's Bay  Co.,  7  B.  C.  R.  431. 


WlLTITLLY.- 

13  K.  B.  178. 


'Ex    p.   0*8haitghnessy.   Q.  R. 


DestriLotioii,    before    DeliTcry — Ft 

Risk  of  Workman.] — A  workman  who  un- 
dertakes to  make  repairs  to  a  house  and  who 
furnishes  materials,  although  the  quantity  of 
the  materials,  and  therefore  the  price  of  the 
work,  cannot  be  ascertained  until  the  work  is 
finished,  can  claim  nothing  from  the  owner 
of  the  house,  if  it  is  destroyed,  before  the  com- 
pletion and  delivery  of  the  work,  by  a  fire 
which  is  not  attributable  to  the  fault  of  the 
owner.  Murphy  v.  Forget,  Q.  R.  19  S.  C 
135. 

Work  Done  Upon  Property  of  Am« 
^tl&er — Payment  for — Droit  D* Accession — 
Mala  Fides — Remedy.] — If  an  artide  not  be- 
longing to  a  workman  is  transformed  by  his 
work  into  a  different  article  which  the  owner 
wishes  to  get  possession  ol  he  is  obliged  to 
pay  for  the  work  done,  whether  the  work- 
man did  it  in  good  faith  or  not.  2.  The  work- 
man so  acting  in  bad  faith  is  liable  for 
damages  and  to  criminal  prosecution ;  a  work- 
man acting  in  good  faith  is  not.  Oodard  v. 
Mercier,  Q.  R.  25  S.  C.  372. 

See  CJoNTBACTT  —  Master  and  Servant- 
Mechanics*  Liens. 


1765 


WBIT  OF  8UUH0FS. 


1766 


WORKMEN'S  COMPENSATION  ACT. 

iSee  Master  and  Sebvamt. 


WOUNDING  WITH  INTENT. 

iiee  Cbucinal  Law. 


WRIT  OF  ATTACHMENT. 

See  Attachment  of  Debts. 


WRIT  OF  CA.  SA. 


See  Abbest. 


WRIT  OF  ELECTION. 

See  Pabliamentaby  £3lection8. 


WRIT  OF  EXTENT. 

See  Attachment  of  Debts. 


WRIT  OF  POSSESSION. 

Order  for — County  Court  Judge — Appeal 
— Prohihition  —  Title  to  Land.}— There  is 
no  appeal  from  the  order  of  a  County  Court 
Judge  upon  a  summary  application  of  a 
purchaser  at  a  sheriffs  sale,  for  a  writ  of 
possession.  If  such  an  order  were  made 
without  jurisdiction,  prohibition  would  be 
the  remedy.  Upon  such  an  application  the 
Judge  is  not  trying  the  title  to  lands,  but  is 
merely  determining  as  a  matter  of  discretion 
whether  the  purchaser  should  have  posses- 
sion. Such  an  application  may  be  heard 
by  the  Judge  of  another  district  designated 
under  s.  12  of  c.  9  of  the  Nova  Scotia  stat- 
utes of  1889  to  act  in  the  place  and  stead  of 
the  Judge  of  the  district  in  which  the  lands 
lie.     In  re  Oough,  21  Dec.  N.  92. 


WRIT  OF  REVENDICATION. 

Irregralarities  —  Afjfidavit  —  Service.] — 
The  omission  to  describe  the  person  making 
the  affidavit  for  a  fiat  for  a  writ  of  reven- 
dication,  and  the  failure  to  serve  a  copy  of 
the  affidavit  on  the  defendant,  or  leave  it 
for  him  at  the  office  of  the  Court,  within 
three  days,  do  not  constitute  fatal  irregular- 
ities in  the  procedure.  Haddad  v.  Marcottey 
4  Q.  P.  R.  313. 


See  Execution 


Pleading  —  Pledge. 


WRIT  OF  SAISIE-ARRET. 


See  Attachment  or  Debts. 


WRIT  OF  SUMMONS. 

I.  Amendment,   1766. 

II.   INDOBSEMENT,  1767. 
III.    INTITULINO.  1768. 

IV.  Renewal,  1768. 
V.  Retubn,  1769. 
VI.  Service,  1769. 
VII.  Small   Debt   Pbocedube,   N.   W.   T., 
1781. 
VIII.  Special  Indobsement,  1781. 
IX.  Otheb  Cases,  1783. 

I.  Amendment. 

Costs.] — In  an  action  between  lessor  and 
lessee,  the  plaintiff  will  be  allowed,  upon 
paying  costs  of  motion,  to  add  the  words 
"  summary  procedure  "  to  the  writ  and  copy 
thereof.  CutBon  v.  VaiUantcouri,  5  Q.  P.  ft. 
88. 

Oowity  Court  Bummoiis  —  Mistake  m 
— Statute  of  Limitations  —  County  Court 
\  Appeal,] — In  the  notice  at  the  end  of  a 
County  L;ourt  summons  the  name  of  R.  L. 
was  by  mistake  inserted  instead  of  that  of 
the  plaintiff.  The  plaintiff  signed  judgment 
by  default  for  want  of  an  appearance  and 
plea,  issued  a  writ  of  inquiry,  and  gave 
notice  of  the  execution  thereof,  when  the  de- 
fendants took  out  a  summons  calling  upon 
him  to  shew  cause  why  the  writ  of  inquiry, 
interlocutory  judgment,  and  the  writ  and  the 
service  thereof,  should  not  be  set  aside.  At 
the  return  of  the  summons  the  plaintiff  ap- 
plied for  leave  to  amend  the  writ  of  sum- 
mons by  inserting  the  plaintiff*8  name  instead 
of  that  of  R.  L.  and  for  leave  to  re-serve  the 
same,  when  amended.  This  application  the 
Judge  of  the  County  Court  refused,  although 
the  Statute  of  I^imitations  would  be  a  bar 
to  the  issuing  of  a  new  writ,  and  allowed 
that  of  the  defendants.  On  appeal: — Held, 
that  the  amendment  should  have  been  allowed 
and  an  order  made  for  the  re-service  of  the 
writ  as  amended.  Semble,  that  an  appeal 
will  lie  from  the  decision  of  a  County  Court- 
Judge  on  a  point  of  law,  even  though  the 
same  does  not  arise  at  or  out  of  the  trial 
of  an  action.  Stewart  v.  Canadian  Pacific 
R.  W.  Co.,  20  Occ.  N.  88,  36  N.  B.  Reps.  115. 

Desoription  of  Defendaat  —  Company 
— Incorporation  —  Exception  to  Form  ^- 
Co9t8.] — Where  the  company  defendant  is  de- 
scribed in  the  writ  of  summons  as  a  '*  cori)8 
politique  et  incorpor^ "  when  it  is  not  an 
incorporated  body  at  all,  as  it  appears  from 
the  statute  creating  it,  an  exception  k  la 
forme  on  this  ground  will  not  lie  when  the 
company  fails  to  prove  that  it  suffers  a  pre- 
judice by  being  so  described.  2.  A  motion 
to  amend  the  writ  by  striking  out  the  words 
objected  to,  will  be  granted.  3.  No  costs 
will  be  allowed  on  either  proceeding.  Per- 
rault  V.  Liverpool  and  London  and  Glohe  tn$. 
Co.,  4  Q.  P.  R.  395. 

Motion  to  Set  Aside  —  Exception  as  to 
Form  —  Time.] — A  motion  to  set  aside  an 
amendment  made  by  the  plaintiff  to  his  writ 
of  summons  and  declaration,  as  not  having 
been  authorized  by  the  Court  where  authori- 
zation   was    necessary,    is    an    exception    to 


1767 


WSIT  OF  STTHHONS. 


1768 


the  form,  and  is  subject  to  the  formalities  of 
art.  104,  C.  P.,  as  to  the  time  for  giving 
notice,  etc.  Fizzuto  v.  Canadian  Pacific  H. 
W.  Co,,  3  Q.  P.  R.  471. 

Service.] — ^If  the  plaintiff  obtains  leave 
to  have  his  writ  regularly  signed  by  the  pro- 
thonotary,  and  such  signature  is  not  affixed 
in  open  Court,  he  cannot  foreclose  the  de- 
fendant from  pleading  without  having  first 
served  such  amendment  upon  him.  Beou- 
chanip  V.  ifourre,  4  Q.  P^  R.  201. 

Style  of  Cause  —  Irregularity  or  Nul- 
lity.] — J.  S.,  trading  under  the  name  of  the 
British  Columbia  Furniture  Company,  com- 
menced an  action  in  such  name  in  respect  of 
a  promissory  note.  A  summons  under  Order 
XIV.  having  been  dismissed  on  the  ground 
that  one  person  cannot  sue  in  a  firm  name, 
the  plaintiff  obtained  an  order  amending  the 
style  of  cause: — ^Held,  that  the  writ  was  not 
a  nullity  and  that  the  irregularity  was  pro- 
perly amended.  British  Columbia  Furniture 
Co.  y.  Tugwell,  7  B.  C.  B.  361. 

SulMtltntion  of  Defendants.] — Where 
the  plaintiff  has  sued  the  defendants  as  a 
corporation,  he  cannot,  after  the  filing  of  an 
exception  to  the  form,  move  to  amend  his 
writ  by  substituting  for  his  designation  of 
the  defendants,  the  names  of  the  members  of 
the  so-called  corporatioui  which  is  in  reality 
a  partnership.  Lambe  v.  Thompson  8.  ^- 
Line,  4  Q.  P.  R.  161. 


II.    INDOBSEKENT. 

Action,  on  Bond  —  Special  Indorsement 
— Necessity  for  —  Unliquidated  Damages — 
Costs,] — ^The  defendants  appealed  to  a  Su- 
preme Court  Judge  in  Chambers  from  the 
order  of  an  examiner  under  the  Collection 
Act,  committing  him  to  gaol,  and  gave  a  bond 
in  the  sum  of  $61.42  required  by  s.  32  of 
the  Act,  conditioned  personally  to  appear  be- 
fore the  Judge  on  the  hearing  of  the  appeal, 
and  to  surrender  himself  to  prison  in  case 
of  an  adjudication  of  imprisonment.  The 
appeal  was  heard  and  dismissed,  and  the  ad- 
judication below  confirmed,  and  for  an  alleged 
breach  of  the  condition  of  the  bond  by  the 
defendant  in  not  surrendering  himself  to  pri- 
son, an  action  was  commenced  on  the  bond 
against  the  defendant  and  his  sureties  for 
the  penalty  of  $61.42,  by  the  issue  of  a 
general  writ  of  summons.  The  defendants, 
before  appearing,  moved  to  set  the  writ  and 
service  aside,  on  the  grounds  (a)  that  be- 
ing for  a  del)t  or  liquidated  demand  the  writ 
should  have  been  specially  indorsed  under 
Order  3.  Rule  5,  and  (b)  that  the  writ  in  any 
event  should  have  been  endorsed  with  the 
usual  claim  for  costs  under  Order  3^  Rule  6: 
— Held,  dismissing  the  motion  with  costs, 
that  the  claim  was  not  a  debt  or  liquidated 
demand  for  money,  but  was  one  in  respect  to 
which  damages  must  be  assessed.  Hennigar 
V.  Brine  {No.  2),  24  Occ.  N.  144. 

Address  of  Plalntilfs  —  Amendment.] 
— Where  the  plaintiffs  sue  as  trustees  for 
a  corporation,  it  is  not  necessary  to  indorse 
on  the  writ  the  addresses  of  the  individual 
plaintiffs.  The  plaintiffs  sued  as  trustees 
of    the    Standard    Life    Assurance    Company, 


and  their  address  was  indorsed  on  the  writ 
as  **  Edinburgh,  Scotland :" — Held,  insuffi- 
cient addresa,  but,  as  there  was  nothing  mis- 
leading in  their  address,  leave  was  given  to 
amend  by  stating  the  place  of  business  of  the 
company.  Dundas  y.  McKenzie,  10  B.  C. 
R.  174. 


III.  INTITTTXINO. 

Municipal  Election  —  Contestation  of 
—  Quo  Warranto.] — ^The  fact  that  a  writ  of 
summons,  to  which  is  annexed  a  petition  to 
set  aside  a  municipal  election,  pursuant  to 
the  charter  of  the  city  of  Montreal,  is  in- 
tituled "writ  of  quo  warranto,"  does  not  in- 
validate the  petition.  Charhonneau  v.  Bgy, 
3  Q.  P.  R.  3( 


ly.  Renewal. 

Ez  Parte  Order  —  Withholding  mater- 
ial evidence  —  Statute  of  Limitations.  Iiang- 
ley  V.  Costigan,  5  O.  W.  R.  147. 

Grounds  for  —  Sufficiency  of — Statute 
of  Limitations.] — ^An  ex  parte  order  for  the 
renewal  of  a  writ  of  summons  on  the  ground 
of  inability  to  discover  the  defendant's  place 
of  residence  having  been  made,  it  was  shewn 
on  a  motion  to  set  aside  such  order  that 
the  defendant  had  never  changed  has  place  of 
residence,  and  that  it  could  readily  be  ascer- 
tained from  the  directory: — Held,  that  the 
order  should  not  be  set  aside,  the  local  Mas- 
ter who  made  the  ex  parte  oider  having  been 
satisfied  as  to  the  efforts  made  to  effect  rach 
service,  and  nothing  having  been  withheld  from 
him ;  despite  the  fact  that,  but  for  the  exist- 
ence of  the  writ,  the  ordinary  period  of  limi- 
tation would  have  expired.  EDowland  v. 
Dominion  Bank,  15  P.  B.  56,  and  Malr  r. 
Cameron,  18  P.  R.  484^  distinguished.  Cana- 
dian Bank  of  Commerce  v.  Tennant,  23  Occ 
N.  202,  5  O.  L.  R.  524.  2  O.  W.  R.  277,  393. 

Serrice  —  Rule  1S2.]— The  time  allowed 
for  renewal  of  a  writ  of  summons  is,  upon  the 
proper  construction  of  Rule  132,  to  be  reck- 
oned inclusive  of  the  date  of  issue  or  of  a 
former  renewal.  Black  v.  Green,  15  C.  B. 
262,  3  C.  L.  R.  38,  and  Anon.,  11  W.  R.  293. 
32  L.  J.  N.  S.  Ex.  88,  7  L.  T.  N.  S.  718,  fol- 
lowed. Where  the  original  writ  of  summons 
was  issued  on  the  5th  November,  1896.  and 
was  renewed  on  the  4th  November,  1899,  the 
renewal  ran  out  on  the  3rd  November,  1900, 
and  service  thereafter  was  of  no  effect. 
Laird  v.  King,  21  Occ  N.  34,  162 ;  19  P.  R. 
307;  1  O.  L.  R.  51. 

Statute    of   Limitations   —  Ex   Parte 

Order — Master  in  Chambers — Lodal  Judge.] — 
The  Master  in  Chambers  has  jurisdiction  to 
rescind  an  order  made  on  the  ex  parte  appli- 
cation of  the  plaintiff  by  a  local  Judge  for 
the  renewal  of  a  writ  of  summons,  if  mater- 
ial evidence  has,  even  unintentionally,  been 
withheld.  Such  an  order  was  rescinded  where 
on  the  ex  parte  application  the  facts  that 
'  the  writ  had  expired  and  that  the  Statute  of 
Limitations  had  run  against  the  claim,  were 
not  brought  to  the  notice  of  the  local  Judge. 
Williams  v.  Harrison,  24  Occ.  N.  24,  6  O.  L. 
R.  685,  2  O.  W.  R.  1061. 
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V.  Rktubn. 

Dismissal   for   Default   of   Notice   — 

Deposit  of  Copu — Time,]  —  When  a  writ  has 
not  been  returned,  the  defendant,  in  order  to 
have  the  action  dismissed  for  default,  must 
not  only  give  the  plaintiff  a  notice  within 
three  days  from  the  expiration  of  the  time 
allowed  for  appearance,  but  must  also  de- 
posit in  the  record  office  his  copy  of  the  pro- 
cess within  the  same  three  (mys.  Coti  v. 
Corporation  d'Irlande,  4  Q.  P.  B.  123. 


VI.  Skbyice. 

Addresses  of  Defendants  —  Omission 
—  Defendant  residing  out  of  Ontario  — 
Setting  aside  writ  —  Nullity.  State  Sav- 
ings Bank  v.  Columbia  Iron  Works,  6  O.  L. 
R.  358,  2  O.  W.  R.  733. 

Bailiff — Wrong  District — Amendment.]  — 
A  writ  of  summons  addressed  to  the  bailiffs 
of  a  certain  district,  and  executed  by  a  bailiff 
of  another  district,  may,  even  after  the 
lodging  of  an  exception  to  the  form  founded 
upon  suchi  irregularity,  be  amended  by  address- 
ing it  to  the  bailiffs  of  the  district  in  which 
it  is  desired  to  serve  it.  Houle  v.  Paquet,  Q. 
B.  20  S.  C.  297,  4  Q.  P.  R.  329. 

Company  —  Head  office  removed  from 
province  —  Substituted  service.  Gold  Run 
{Klondike)  Mining  Co.  v.  Canadian  Gold 
Mining  Co.,  5  O.  W.  R.  411. 

Deceased  Defendant  —  Appearance,]  — 
The  defendant  having  been  sued  by  the^  plain- 
tiff, there  was  filed  in  the  defendant's  name 
an  appearance-  and  an  exception  to  the  form, 
alleging  that  the  defendant  died  before  the 
service  of  process,  and  that  the  service  was 
irregular: — Held,  that  the  plaintiff  could  not 
have  served  the  defendant,  who  was  dead, 
and  for  the  same  reason  an  appearance  and 
defence  could  not  be  filed  in  the  defendant's 
name.  The  parties  were  dismissed  out  of 
Court  without  costs.  M adore  v.  Orakam,  Q. 
R.  18  S.  C.  129. 

Delay  in — Death  of  Sovereign — Nullity,] 
— A  writ  of  summons  issued  in  the  lifetime  of 
her  late  Majesty  and  in  her  name,  but  served 
and  reported  after  her  death,  is  not  on  that 
account  a  nullity^  and  if  a  second  action  for 
the  same  cause  is  besrun  in  the  name  of  the 
King,  a  plea  that  the  first  action  is  still 
pending  is  a  good  plea.  Ryan  v.  Fortier.  3 
Q.  P.  R.  526. 

Don&ieil — Service  on  Attorneys  —  Certifi- 
cate— Deposit — Exception — Affidavits,]  — The 
service  of  a  writ  of  summons  and  declaration 
upon  a  defendant  at  his  last  known  domicil 
and  place  of  residence  is  regular,  although 
the  same  is  no  longer  his  ordinary  residence. 
2.  Under  the  circumstances  of  this  case  the 
plaintiff's  motion  for  leave  to  serve  the  writ 
and  declaration  upon  the  defendant's  attor- 
neys ad  litem,  was  granted.  3.  A  copy  of  the 
prothbnotary's  certificate  as  to  the  deposit 
made  with  a  declinatorv  exception  must  be 
served  upon  the  plaintiff.  4.  Rule  47  of  the 
Rules  of  Practice  of  the  Superior  Court,  re- 
garding affidavits,  applies  only  to  special  de- 
mands, and  not  to  pleadings.  Higginson  v. 
Reid,  5  Q.  P.  R.  394. 
D— 56a 


Foreign  Corporation  —  Rule  169  — 
"  Carrying  on  business  in  Ontario  " — Service 
on  general  manager  in  Ontario.  Burnett  v. 
General  Accident  Assurance  Corporatiotif  6 
O.  W.  R.  144. 

Foreign  Corporation  —  Officer  Tempor- 
arily in  Province — Setting  Aside  Service  — 
Status  of  Applicant,]  —  A  writ  of  summons 
describing  the  defendant  company  as  "doing 
business  in  the  Province  of  British  Columbia  " 
was  served  upon  J.  G.  McLaren,  the  manager 
of  the  defendant  company,  who  was  passing 
through  British  Columbia  en  route  to  Dawson. 
The  company  were  incorporated  in  England, 
and  not  registered  or  licensed  in  British 
Columbia:  —  Held,  that  the  service  was 
irregular.  Also  that  it  is  not  necessary  that 
a  person  who  has  been  served  with  a  writ 
should  be  a  real  defendant  to  entitle  him  to 
apply  to  set  it  aside.  Fall  v.  Klondyke  Bon- 
anza, Limited,  9  B.  C.  R.  493. 

Foreign  Defendant*  —  Service  on 
Traveller — Sale  of  Goods  —  Contract — Com- 
pletion— Goods  Delivered  and  Refused — Pro- 
perty of  Defendant  in  Jurisdiction,]  —  In  a 
suit  against  a  foreign  commercial  partnership, 
service  of  the  writ  of  summons  made  upon  a 
travelling  salesman  of  the  partnership,  whose 
powers  are  limited  to  taking  orders  at  prices 
furnished  to  him  b^  his  employers,  is  not 
sufficient  to  give  jurisdiction  to  the  Courts  of 
the  Province  of  Quebec.  2.  A  contract  for  the 
purchase  of  goods  is  complete  at  the  place 
where  the  order  is  accepted  by  the  vendor.  3. 
The  presence  in  the  Province  of  Quebec  of  a 
package  of  goods  bought  by  the  plaintiff  from 
the  defendants,  and  refused  by  him,  which 
package  the  defendants*  traveller  is  charged 
to  take  back  if  it  is  untouched  and  uninjured, 
and  which  he  alleges  is  not  so  untouched,  does 
not  constitute  property  in  the  jurisdiction 
sufficient  to  give  to  the  Courts  of  the  Province 
of  Quebec  jurisdiction  over  the  defendants. 
Malouf  V.  Zcch,  5  Q.  P.  R.  153. 

Forein  Insnranee  Company — Agent — 
Poicer  of  Attorney — Cause  of  Action,] — An 
English  insurance  company,  who  had  carried 
on  business  in  Canada^  and  whose  head  office 
was  at  Toronto,  by  two  powers  of  attorney 
had  appointed  its  general  agent  at  Toronto 
attorney  to  receive  process  under  both  R.  S. 
O.  1897  c.  203,  s.  6a  and  R.  S.  C.  c.  124,  s. 
13,  transferred  its  Canadian  business  to  an- 
other company,  and  closed  its  Canadian  offices, 
but  the  deposit  under  the  Dominion  Act  had 
not  been  released,  and  neither  of  the  powers 
of  attorney  had  beei^  cancelled.  On  a  motion 
to  set  aside  the  service  of  a  writ  of  summons, 
which  was  accepted  by  solicitors  as  if  served 
on  the  Toronto  agent  of  the  company,  subject 
to  the  right  to  move  against  it,  on  the  ground 
that  the  company  was  not  within  the  juris- 
diction : — Held,  that  a  writ  of  summons  upon 
a  policy  issued  in  Quebec  in  respect  of  a  loss 
upon  property  in  Quebec  was  properly  served 
upon  the  agent  named  as  attorney  at  Toronto 
under  Rule  159,  and  that  the  Court  in  On- 
tario, therefore,  had  jurisdiction  to  entertain 
the  action.  Semble,  that  the  power  of  attor- 
ney required  to  be  filed  under  R.  S.  C.  c.  124. 
8.  13,  is  to  receive  service  of  process  in  any 
suit  instituted  in  an^  province  of  Canada  in 
respect  of  any  liability  incurred  in  such  pro- 
vince, and  not  in  respect  of  any  liability  in- 
curred in  Canada.  Armstrong  v.  Lancashire 
Fire  Ins,  Co,,  22  Occ.  N.  146,  2  O.  L.  R. 
395. 
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Foreisa  Ualaeorposated  VoliUitary 
Assooiation — Forties — Incapacity —  Proper 
Time  to  Raise  Question.] — ^The  right  to  main- 
tain an  action  or  the  liability  to  be  sued  can 
only  be  by  or  against  persons  as  individuals, 
or  as  a  corporation,  or  a  partnership,  or 
where  individuals  are  carrying  on  business  in 
a  name  other  than  their  own,  or  where  they 
have  been  given  the  capacity  to  own  property 
and  to  act  by  agents.  A  local  union  of  work- 
men, a  purely  voluntary  association^  occupying 
none  of  such  capacities,  are  not  liable  to  be 
sued;  and  a  writ  served  upon  them  was 
therefore  set  aside.  Taflf  Vale  R.  W.  Co.  v. 
Amalgamated  Society  of  Railway  Servants, 
[1901]  A.  C.  429,  distinguished.  Where  it 
clearly  appears  that  the  association  sued  is 
not  an  entity,  wbich  may  be  sued  by  the  name 
it  bears,  it  is  more  convenient  to  set  aside 
the  service  of  the  writ  on  a  motion  made 
therefor,  than  to  allow,  the  case  to  proceed  to 
trial  with  a  certainty  of  its  ultimate  dismissal. 
Metallic  Roofing  Co,  of  Canada  v.  Local 
Union  No,  SOf  Amalgamated  Sheet  Metal 
Workers*  International  Association^  23  Occ. 
N.  152,  5  O.  L.  R.  424,  2  O.  W.  R.  183.  266, 

ol«7|      OXX. 

Heirs  of  Deceased — Infants — Curator  — 
Renunciation  —  Vacant  Succession,}  —  The 
general  provision  of  art.  135,  C.  C.  F.,  author- 
izing service  ujpon  the  heirs  of  a  person  de- 
ceased within  the  previous  six  months,  with- 
out mentioning  their  names  or  residences,  by 
leaving  the  document  for  them  at  the  former 
domicil  of  the  deceased,  does  not  apply  to 
heirs  who  are  not  capable  of  pleading,  e.g., 
minors,  and  who,  moreover,  at  the  time  of 
the  service  were  not  actually  interested,  their 
tutrix  having  renounced  the  succession  of  the 
deceased  in  their  behalf.  2.  The  fact  that 
the  curator  to  the  vacant  succession  may  have 
bad  knowledge  of  the  service  of  the  writ  and 
made  no  objection,  cannot  be  taken  as  equi- 
valent to  a  service  nor  avail  to  support  an 
ex  parte  judgment  obtained  without  legal 
service.  Turcotte  v.  Dansereau,  27  S.  C.  R. 
583,  followed.  Marion  v.  Brien  dit  Desrooh- 
ers,  Q.  R.  23  S.  0.  45,  52. 

In  Ontario  on  Defendant  Resident 
Abroad — Appearance — Plea  to  jurisdiction — 
Dismissal  of  action — ^Frivolous  or  vexatious 
action  —  Master  in  Chambers  —  Rule  261. 
Delap  V.  Codd,  2  O.  W.  R.  790,  849. 

Individnal  Defendant  —  Partnership 
Name — Place  of  Business — Review,]  —  Held, 
Taschereau,  J.,  dissenting,  that  an  individual 
carrying  on  business  alone  under  a  partner- 
ship name  may  be  served  at  the  place  where 
he  carries  on  such  business  by  leaving  copies 
of  the  writ  of  summons  and  declaration  with 
a  grown-up  person  left  in  charge  of  his  office, 
and  such  individual,  if  he  is  not  prejudiced 
thereby,  cannot  by  inscription  in  review,  de- 
mand the  setting  aside  of  a  judgment  entered 
for  default  by  alleging  that  the  service  is  void. 
Bourdon  v.  Bradshaw,  Q.  R.  18  S.  C.  388. 

Irregnlarities  —  Jurisdiction  —  Foreign 
lands  —  Confirming  proceedings  —  Conditional 
appearance.  Saskatchewan  Land  and  Home- 
stead Co.  V.  Leadley,  2  O.  W.  R.  745,  850, 
917.  944,  1075,  1112. 

Irregfnlarity — Dismissal  of  Action.] — An 
action  will  not  be  dismissed  upon  exception  to 
the  form  because  the  writ,  addressed  to  the 
bailiffs   of   the   district   of   Beauharnois,   has 


been  served  upon  the  defendant  at  Montreal 
by  a  bailiff  of  the  district  of  Montreal,  no 
prejudice  being  alleged  or  proven.  BromweU 
V.  O'FarreU,  5  Q.  P.  R.  85. 

Irre8:nlarity  —  Re-service  —  Ewception  to 
Form — Costs,] — ^A  writ  of  summons  and  the 
declaration  annexed  thereto  irregularly  served 
upon  the  defendant,  may  be  regularly  served 
again  upon  him  after  the  filing  of  an  excep- 
tion to  the  form  complaining  of  the  illegality 
of  the  first  service,  provided  that  the  second 
service  is  made  within  six  months  of  the 
date  of  the  writ,  and  in  that  case  the  plaintiff 
will  be  ordered  to  pay  the  costs  of  an  excep- 
tion to  the  form.  Alewa^tder  v.  Helfenherg,  5 
Q.  P.  R.  246. 

Nnlllty — Re-service,] — Service  of  a  writ 
of  summons  if  made  otherwise  than  upon  the 
defendant  personally,  or  at  his  place  of 
domicil,  or  at  the  place  of  his  ordinary  resi- 
dence, or  at  his  place  of  business,  is  absolutely 
a  nullity,  and  the  Judge  cannot  allow  the 
plaintiff  to  re-serve,  because  the  service  is  not 
only  irregular,  but  non-existent.  Hudon  v. 
Joncas,  3  Q.  P.  R.  524. 

On  Foreign  Corporation  —  Service  m» 
Jurisdiction  —  Agent,] — A  writ  of  summons 
for  service  within  the  jurisdiction  was,  with 
the  service  thereof,  set  aside,  where  it  ap- 
peared that  the  defendant  was  a  foreign  cor- 
poration, having  no  agent  within  the  jurisdic- 
tion who  could  be  served.  Ehman  v.  New 
Hamburg  Mfg,  Co,,  4  Terr.  L.  R.  363. 

On  Insurance  Company  —  Power  of 
attorney  —  Removal  of  office  from  province. 
Armstrong  v.  Lancashire  Fire  Ins,  Co^  3 
O.  L.  R.  395.  2  O.  W.  R.  599. 

Ont  of  Jnrisdietion — Action  to  Rescind 
Purchase  of  Shares,] — An  action  to  rescind 
the  purchase  from  the  defendant  of  shares  in 
an  incorporated  company  on  the  ground  of 
misrepresentation,  is  not  an  action  within 
Order  XI.,  so  as  to  enable  the  plaintiff  to 
obtain  an  ex  Juris  writ  against  the  defendant 
Dames  v.  Dunn,  21  Occ.  N.  364,  8  B.  C. 
R.  68. 

Ont  of  Jnrisdietion — Caiise  of  action — 
Alimony  —  Support  of  children  —  Creditor  — 
Fraudulent  conveyance — ^Action  to  set  aside — 
Parties— Grantor — Action  for  alimony  in  an- 
other province — Stay  of  proceedings  on  claim 
for  alimony  in  Ontario.  Eames  v.  Eames^  Z 
O.  W.  R.  42.  65,  351.  377,  409. 

Ont  of  Jnrisdietion — Cause  of  action — 
Contract — Breach  —  Discretion  —  Forum  non 
conveniens.  Baxter  v.  Faulkner ^  6  O.  W.  R- 
198. 

Ont  of  Jnrisdietion — CoMse  of  Action — 
Conversion  —  Rule  162  (e).] — The  plaintiff 
sued  two  defendants,  one  of  whom,  O^  lived 
in  the  Province  of  Quebec,  for  conversion  of 
a  picture.  The  other  defendant,  W.,  as  the 
plaintiff  stated,  in  breach  of  an  agreement 
with  the  plaintiff  in  Ontario,  delivered  the 
picture  to  O.  in  Quebec,  and  O.  wrongfully 
held  it  there.  O.  stated  on  affidavit  that  W. 
pledged  the  picture  to  him  in  Quebec,  law- 
fully and  in  good  faith,  for  money  lent,  and 
denied  having  any  other  dealings  as  to  the 
picture,  or  any  dealings  wliatever  in  On- 
tario:— Held,  .that  the  cause  of  action,  if 
any,  against  O.  did  not  come  within  the  tenns 
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of  Rule  162  (e),  aud  therefore  service  of  the 
writ  of  Bummons  upon  him  out  of  the  juris- 
diction should  not  be  permitted.  Rourk  v. 
Wiedenhach,  21  Occ.  N.  292,  1  O.  L.  B.  581. 

Out  of  Jnrisdietion — Cause  of  action — 
Contract— Correspondence — Rule  162— Forum 
— Discretion.  Craddock  v.  Bull,  6  O.  W.  R. 
715,  838. 

Out  of  Jnrisdiotioii-'— Cause  of  action — 
Contract — ^Breach — Fire  insurance  —  Condi- 
tional appearance — Undertaking  to  prove 
cause  of  action  —  Rule  162  (e)  —  Insurance 
Act,  s.  143.  Bur8on  v.  Oerman  Union  Int, 
Co,,  3  O.  W.  R.  372. 

Out  of  Jnrisdiotion — Contract  —  Money 
h<id  and  Received — Place  of  Payment.] — ^The 
defendants,  a  foreign  company^  contracted 
with  the  plaintiffs,  a  Victoria  firm,  to  carry 
coal  from  Seattle  to  Alaska,  and  were  paid 
the  amount  of  the  contract  price.  When  the 
coal  arrived  at  Dyea,  the  defendants  demanded 
and  collected  from  the  plaintiffs'  agent  an 
additional  sum  for  taking  the  coal  in  lighters 
from  Skagway  to  Dyea.  The  defendants' 
agent  promised  to  repay  the  amount  in  Vic- 
toria:— ^Heid.  setting  aside  an  ex  juris  writ, 
that  the  claim  for  this  amount  really  arose 
out  of  the  contract,  and  therefore  the  Court 
had  no  jurisdiction.  8hallcro9S  v.  Alaska  £f- 
S.  Co.,  8  B.  C.  R.  203. 

Out  of  Jnrisdictioii. — Contract — Place  of 
Performance— Quebec  Late — Discretion.] — An 
agreement  between  the  plaintiff  and  defen- 
dants provided  for  the  purchase  by  the  defen- 
dants, who  resided  and  carried  on  business  in 
Montreal,  in  the  Province  of  Quebec,  from  the 
plaintiff,  of  certain  plant  and  machinery  and 
stock  in  trade  of  a  business  carried  on  by 
him  at  Montreal.  The  agreement  was  signed 
by  the  plaintiff  in  Toronto,  in  the  .Province 
of  Ontario,  and  afterwards  by  the  defendants 
in  Montreal.  The  plaintiff  sued  for  the  price 
of  the  goods  referred  to  in  the  latter  part  of 
the  agreement,  alleging  that  he  had  elected 
to  sell  the  goods  to  the  defendants,  and  had 
notified  them  of  his  willingness  to  do  so, 
whereupon  they  became  liable  to  pay  him  the 
price: — ^Held,  that  the  contract  was  made  in 
Montreal,  and  the  obligations  arising  out  of 
it  were  to  be  governed  by  the  law  of  Quebec, 
according  to  which  the  domicil  of  the  debtor 
is  the  siace  of  payment,  and  therefore  the 
action  was  not  founded  on  a  breach  within 
Ontario  of  a  contract  to  be  performed  within 
Ontario,  and  service  of  the  writ  of  summons 
out  of  Ontario  should  not  be  allowed:  Rule 
162  (e).  The  obligation  to  pay  did  not  arise 
directly  from  provisions  of  the  agreement,  but 
in  order  to  make  it  complete  there  must  have 
been  an  election  to  sell,  and  notice  thereof  to 
the  defendants,  and  notice  of  the  election  was 
?iven  by  letter  received  by  the  defendants  in 
Montreal.  A  proper  discretion  was  exercised 
in  setting  aside  an  order  allowing  service  of 
the  writ  out  of  Ontario.  Comber  v.  Leyland, 
[1898]  A.  C.  524.  referred  to.  Phillips  v. 
Moloney  22  Occ.  N.  32,  3  O.  L.  R.  47. 

Out  of  Jnrisdietioii — Contract — Place  of 
Performance — Option  Exercised  through  Post 
Office — Terms  —  Acceptance  —  Onus.]  —  An 
appeal  from  the  decision  of  Meredith,  C.J., 
22  Occ.  N.  32,  3  O.  L.  R.  47,  was  dismissed 
with  costs.  Held,  per  Falconbridge,  C.J.,  that 
if  the  agreement  of  the  1st  May,  1899,  was 
complete,  the  contract  was  made  in  Quebec; 


but,  if  it  was  to  be  completed  by  the  subse- 
quent acts  of  the  parties,  there  was  no  author- 
ity to  the  plaintiff  to  use  the  post  office  as  a 
means  of  communication.  Per  Street,  J. — 
The  plaintiff  might  have  notified  the  defend- 
ants that  he  desired  them  to  become  the  pur- 
chasers of  the  goods,  but  he  had  no  right  to 
prescribe  the  dates  at  which  the  defendants 
should  pay  for  them.  Their  letter  was  only 
a  proposal  to  take  the  i^oods  upon  the  terms 
proposed  therein,  requiring  an  acceptance  by 
the  defendants  to  znake  it  a  complete  con- 
tract, the  onus  of  shewing  which  was  on  the 
plaintiffs,  and  was  not  satisfied.  Phillips  v. 
Malone,  22  Occ.  N.  159,  3  O.  L.  R.  492,  1  O. 
W.  R.  200. 

Out  of  Jnrisdiotlon — Contract  of  Hiring 

—  Breaches  toithin  and  toithout  Ontario.]  — 
The  defendant  was  employed  by  the  plaintiffs, 
who  resided  and  carried  on  business  in  On- 
tario, to  act  as  their  traveller,  at  an  agreed-on 
remuneration,  in  selling  and  taking  orders  for 
their  goods  over  a  prescribed  route  to  British 
Columbia  and  return,  bis  duties  on  such  re- 
turn requiring  him  to  call  at  a  number  of 
places  in  Ontario,  to  make  his  report  to  the 
plaintiffs,  and  return  his  samples.  After  en- 
tering on  the  performance  of  the  contract,  and 
while  in  British  Columbia,  he  wrote  resigning 
his  position.  The  plaintiffs  refused  to  accept 
hia  resignation,  and,  after  allowing  a  sufficient 
time  to  elapse  for  the  performance  of  the  con- 
tract, they  brought  an  action  in  Ontario  for 
breach  thereof:  —  Held,  by  the  Master  in 
Chambers,  dismissing  an  application  to  set 
aside  an  order  for  service  of  the  writ  of  sum- 
mons out  of  Ontario,  that  there  was  a  breach 
of  the  contract  within  Ontario  for  which  the 
plaintiffs  were  entitled  to  sue.  On  appeal  to 
a  Judge  in  Chambers,  this  order  was  varied 
by  limiting  the  action  to  breaches  in  Ontario ; 
but  reserving  to  the  plaintiffs  the  right  to 
bring  actions  for  breached  which  occurred  out 
of  Ontario.  -B.  J.  Lovell  Co.  v.  Coles,  22  Occ. 
N.  165,  3  O.  L.  R.  291. 

Out  of  Jnrisdietiou — Contract — Sale  of 
goods — Place  of  payment.  Burlington  Canr 
ning  Co.  v.  Campbell,  6  O.  W.  R.  331. 

Out  of  Jnrisdietioa — Cause  of  Action, 
where  Arising  —  Contract — Conditional^  Ap- 
pearance.]— The  contract  was  not  in  writing, 
and  a  writ  had  been  issued  in  the  Province 
of  Ontario  and  served  in  Manitoba,  on 
affidavits  setting  forth  that  the  contract  was 
to  be  performed  by  payment  in  Ontario: — 
Held,  that  this  satisfied  what  is  required  by 
Rule  1246,  and,  although  defendants  by 
affidavit  disputed  and  said  that  the  contract 
was  made  and  to  be  performed  in  Manitoba, 
yet  the  issue  could  not  and  should  not  be 
determined  in  a  summary '  way  on  affidavits, 
but  the  proper  course  for  the  defendant  was 
under  the  Ontario  Rule  173,  providing  for 
conditional  appearance^  favouring  the  former 
equitable  practice,  which  was  to  enter  such 
appearance  and  raise  the  want  of  jurisdiction 
by  plea  or  demurrer.  Canadian  Radiator  Co. 
V.  Cuthbertson,  5  O.  W.  R.  66,  9  O.  L.  R. 
126. 

Out  of  Jnrisdictioii  —  Foreign  adminis- 
trator— Motion  to  add  defendant — EJvidence 
on  motion.  Steadman  v.  Stcadman.  6  O.  W. 
R.  420. 

Out  of  Jurisdiotion — Contract — Breach 

—  Place  ichcre  Contract  Broken  —  Sale  cf 
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Good& — Place  of  Payment,}  —  The  plaintlfiEs 
sued  for  bceach  of  contract  and  for  goods  sold 
and  delivered.  Defendants  carried  on  busi- 
ness and  bad  their  head  office  in  Montreal, 
and  the  plaintiffs  carried  on  business  in 
Toronto.  The  defendants  at  Montreal  gave 
to  a  travelling  agent  of  the  plaintiffs  an  order 
for  goods  to  be  delivered  f.  o.  b.  at  Toronto: 
— Held,  that  the  acceptance  of  the  order  by 
post  was  within  the  contemplation  of  the  par- 
ties, and  the  contract  must  be  taken  to  have 
been  made  when  the  plaintiff's  letter  of 
acceptance  was  posted  at  Toronto ;  and  that 
the  property  in  the  goods  passed  to  the  de- 
fendants upon  a  delivery  being  made  at  To- 
ronto, and  >a  breach  of  the  contract  by  non- 
acceptance  was  a  breach  within  Ontario  of 
an  obligation  to  be  performed  within  Ontario. 
The  Chief  Justice  of  the  Common  Pleas  (de- 
livering the  judgment  of  the  Divisional 
C/Ourt),  expressed  the  view  that  the  omission 
from  the  Ontario  Rule  162  of  the  words 
"according  to  its  terms."  which  are  in  the 
corresponding  English  Rule,  leaves  it  open, 
in  construing  the  contract  in  order  to  deter- 
mine whether  it  is  to  be  performed  within 
Ontario,  to  apply  the  rule  of  law  that  the 
debtor  must  seek  out  his  creditor  to  pay  him, 
unless  the  application  of  it  is  inconsistent 
with  the  terms  of  the  contract.  Phillip  v. 
Malone,  3  O.  L.  R.  47.  492,  1  O.  W.  R.  200, 
followed.  Blaekley  {WiHtam),  Limited  v. 
Elite  Costumes  Co.,  4  O.  W.  R.  417. 
Affirmed,  5  O.  W.  R.  57,  25  C.  L.  T.  92,  9  O. 
L.  R.  57. 

Out  of  Jurisdiotion — Foreign  Company 
— Transfer  of  Assets  in  Ontario  to  Ontario 
Company — Defence.]  —  On  a  motion  to  set 
aside  a  ivrit  of  summons,  the  order  permitting 
service  out  of  the  jurisdiction,  and  the  service 
thereunder,  in  an  action  brought  in  the  Pro- 
vince of  Ontario,  by  shareholders  resident  in 
the  Province  of  Nova  Scotia  of  a  loan  com- 
pany incorporated  in  and  with  its  head  office 
and  assets  (real  estate  mortgages),  except 
$1,200  in  mortgages  on  land  in  Ontario,  in  the 
Province  of  Quebec,  against  the  loan  company 
and  its  liquidators,  resident  in  the  Province 
of  Quebec,  and  a  loan  company  incorporated 
in  and  with  its  head  office  in  the  Province  of 
Ontario,  to  set  aside  an.  agreement  transferring 
the  assets  of  the  Quebec  company  to  the 
Ontario  company,  and  making  the  shareholders 
of  the  Quebec  company  shareholders  in  the 
Ontario  company,  and  for  distribution  of  the 
proceeds  of  the  assets,  etc.,  on  the  ground  that 
the  Courts  in  Ontario  had  no  jurisdiction  and 
that  the  case  did  not  fall  within  any  of  the 
clauses  of  Rule  162: — ^Held,  that  the  action 
was  not  brought  with  reference  to  real  estate 
in  the  same  sense  as  Henderson  v.  Bank  of 
Hamilton,  23  S.  C.  R.  716,  and  similar 
cases  were ;  and  that  the  case  fell  within  Con. 
Rule  162,  clauses  (g)  and  (h).  Motion  dis- 
missed without  prejudice  to  defendants  set- 
ting up  want  of  jurisdiction  as  a  defence. 
Mackay  v.  Colonial  Investment  and  Loan  Co,, 
22  Occ.  N.  380,  4  O.  L.  R.  571,  1  O.  W.  R. 
500,  592,  646. 

Out  of  Jurisdiotlon  -^  Foreigner  — 
I^otice.] — The  question  in  what  circumstances 
and  to  what  extent  provisions  in  the  Rules 
under  the  English  Judicature  Act  are  to  be 
held  incorporated  with  the  Judicature  Ordi- 
nance discussed.  English  Order  XI.  (Mar- 
ginal Rules  64-70)  is  not  in  force  in  the 
Territories.  The  Judicature  Ordinance,  1893, 
s.  32,  authorizes  an  order  for  the  service  of  a 


w^rit  of  summons  ex  juris,  though  the  party 
to  be  served  is  not  a  British  subject,  and  the 
Jther  should  provide  for  service  of  the  writ  of 
summons,  not  of  a  notice  thereof.  Judgment 
of  Scott,  J.,  4  Terr.  L,  R.  322,  20  Occ  N. 
i08»  on  this  and  other  points,  affirmed.  Con- 
rad V.  Alberta  Minitig  Co.,  21  Occ.  N.  102, 
4  Terr.  L.  R.  412. 

Out  of  Juriadiotiou — ^Leave  to  issue  writ 
— Affidavit — Intituling — ^Time  for  appearance 
— Vacation — Judgment.  Hamilton  v.  Mutual 
Reserve  Fund  Life  Assn.,  2  O.  W.  R.  155, 

806. 

Out  of  Jnrisdiotioii — Notice — Company 
Defendant.]  —  The  defendant  company  were 
incorporated  by  Act  of  the  Parliament  of 
Canada,  and  bad  their  head  office  at  Winni- 
peg. The  plaintiffs  obtained  ex  parte  an 
order  giving  them  leave  to  issue  a  writ  of 
summons  against  the  defendant  company  and 
to  serve  a  notice  of  the  same  upon  the  com- 
pany in  Winnipeg.  The  notice  having  been 
served,  the  defendant  company  moved  to  set 
aside  the  service  as  irregular: — Held,  that 
Order  XI.,  Rule  4,  did  not  apply.  The  de 
fendant  company  were  not  a  foreign  company, 
and  therefore  the  writ  and  not  a  notice 
thereof  should  have  been  served.  The  service 
of  the  notice  was  set  aside  with  costs.  Manlty 
V.  Great  West  Life  Assurance  Co.,  23  Occ 
N.  205. 

Out  of  Juriadiotiou — Order  Before  Ac- 
tion— Parties — Causes  of  Action — Joinder.] — 
The  proper  practice  under  the  Rules  as  tney 
stand  (Rules  of  1897,  Nos.  120,  128,  164)  is 
to  obtain,  before  the  issue  of  the  writ  of  sum- 
mons, an  order  fixing  the  time  for  appearance 
to  be  inserted  in  the  writ  proposed  to  be 
issued,  and  allowing  it  to  be  served  out  of  the 
jurisdiction.  Where  the  affidavit  filed  on  an 
application  for  such  an  order  shewed  that 
the  cause  of  action  alleged  against  three  of 
the  defendants,  one  of  whom  lived  in  Ontario, 
was  the  causing  an  information  to  be  laid 
against  the  plaintiff  in  Quebec,  and  the  plain- 
tiff to  be  arrested  upon  a  warrant  iu  Ontario 
by  the  fourth  defendant  and  taken  to  Quebec 
and  prosecuted  there  upon  a  criminal  charge 
of  which  he  was  acquitted,  and  that  against 
the  fourth  defendant,  the  unnecessary  and 
unjustifiable  handcuffing  of  the  plaintiff  in 
Ontario: — Held,  that  the  plaintiff  was  not 
entitled  to  join  the  fourth  defendant  with  the 
other  three,  the  causes  of  action  being 
separate  and  having  nothing  to  do  with  each 
other.  Held,  also,  that,  as  one  of  the  three 
remaining  defendants  lived  in  Ontario,  and  it 
was  alleged  that  he  joined  in  the  laying  of 
the  information,  he  was  a  proper  party  to  the 
action,  within  the  meaning  of  Rule  162  (g)« 
and  an  order  should  be  made  for  the  issae 
and  service  of  the  writ  upon  the  other  two 
in  Quebec.  Croft  v.  King,  [1893]  1  Q.  B. 
419,  followed.  But  the  order  should  contain 
a  clause  providing  that  in  case  the  action 
should  be  dismissed  as  against  the  defendant 
in  Ontario,  the  plaintiff  should  consent  to  its 
dismissal  as  against  the  other  defendants  as 
well.  In  re  Jones  v.  Bissonnette,  22  Occ.  X. 
53,  2  O.  L.  R.  54. 

Out  of  Juriadiotioii. — Order  for  leave  to 
issue  writ  —  Fixing  time  for  ai>pearance  — 
Parties — Separate  causes  of  action — ^Joinder 
of.  Jones  V.  Bissonette.  1  O.  W.  R.  13.  3  O. 
L.  R.  54. 
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Out  of  Jnrisdiotloii. — Order  for — Setting 
aside — Irregularities  —  Waiver  —  Moving  for 
extension  o£  time  for  appearance — Submitting 
to  jurisdiction — Stay  of  proceedings — Previous 
actions  pending  —  Proceedings  under  Miners 
Ordinance.  Wilson  V.  Gravea  (Y.T.),  2  W. 
L.  R.  504. 

Out  of  Jvrisdiotion  —  Order  permitting 
— Irreenlarity — ^AiSdavit  —  British  subject — 
Right  to  relief  claimed — Omission  to  verify 
part  of  claim — Neglect  to  state  grounds.  Con- 
federation Life  Association  v.  Moore,  2  O.  W. 
R.  »41,  1030,  1087,  1120. 

Out  of  Jiurlsdiotiou — Order  permitting — 
Motion  to  set  aside — Waiver.  Ghambre  v. 
Gundy,  2  O.  W.  {t.  243,  244. 

Out  of  Jnrisdiotiou  —  Parties — Injunc- 
tion—  Con,  Rule  162^] — An  order  allowing 
service  of  a  writ  of  summons  out  of  the  juris- 
diction cannot  be  supported  under  clause  (e) 
of  Con.  Rule  162,  unless  the  injunction  can 
properly  be  asked  as  against  the  defendant 
out  of  the  jurisdiction  sought  to  be  served. 
In  proceeding  under  clause  (g)  of  Con.  Rule 
ld2  the  defendant  within  the  jurisdiction 
should  be  served  with  the  writ  and  then  an 
order  applied  for  for  leave  to  serve  the  de- 
fendant resident  out  of  the  jurisdiction  with 
a  concurrent  writ,  and  failure  to  proceed  in 
this  way  is  not  such  an  irregularity  merely 
as  can  be  condoned.  Collins  v.  North  British 
and  Mercantile  Ins.  Co.,  [1894]  3  Ch.  228, 
followed.  Livingstone  v.  Sibbald,  15  P.  R. 
315,  Mackay  y.  Colonial  Investment  and  Loan 
Co.  4  O.  L.  R.  571,  22  Occ.  N.  380,  and  In 
re  Jones  v.  Bissonnette,  3  O.  L.  R.  54,  22 
Occ.  N.  53,  considered.  Posilethwaite  v.  Mo- 
Whinney,  23  Occ.  N.  333,  6  O.  L.  R.  412,  2 
O.  W.  R.  704,  851,  3  O.  W.  R.  411,  591,  606. 

Out  of  Jnrisdiotioa — Place  where  con- 
tract broken — Sale  of  goods — Place  of  pay- 
ment. Blackley  Co.  v.  Elite  Costume  Co.,  4 
O.  W.  R.  417. 

Out  of  Jurisdiotloii — Powers  of  Terri- 
torial Legislature  —  Judicature  Ordinance  — 
Small  Debt  Procedure^]  —  A  colony  having 
authority  to  establish  courts  of  civil  jurisdic- 
tion and  to  provide  for  procedure  therein  has 
also,  the  power  necessarily  incident  thereto  of 
providing  for  service  of  process  upon  defen- 
dants residing  out  of  its  jurisdiction.  The 
legislature  of  the  Territories  has  authority 
under  the  powers  conferred  by  the  N.  W.  T. 
Act  to  make  such  provisions.  Section  32  of 
Ordinance  5  of  1894  (amending  J.  O.  1898), 
relating  to  small  debt  procedure,  provides: 
"The  summons  shall  be  returnable:  (c) 
Where  the  defendant  resides  in  any  place  in 
Canada  outside  the  Territories,  or  in  the 
United  States  of  America,  at  the  expiration 
of  20  days  from  the  service  thereof;  (d) 
Where  the  defendant  resides  in  any  part  of 
the  United  Kingdom,  at  the  expiration  of  30 
days  from  the  service  thereof;  (e)  In  any  of 
the  above  cases  it  shall  not  be  necessary  to 
obtain  an  order  for  service  out  of  the  juris- 
diction:" —  Held,  that  neither  an  order  for 
leave  to  issue  a  writ  for  service  out  of  the 
jurisdiction,  nor  an  order  for  leave  to  serve 
such  a  writ,  is  necessary  under  this  procedure. 
Nor^  is  it  necessary  that  a  proper  case  for 
service  out  of  the  jurisdiction  should  be  shewn 
by  the  statement  of  claim:  but  semble,  if  a 
defendant  served  out  of  the  jurisdiction  can 


shew  affirmatively  that  the  action  is  not  one  in 
which  service  out  of  the  jurisdiction  would  be 
allowed  under  the  ordinary  practice  of  the 
Court,  he  would  be  entitled  to  an  order 
setting  aside  the  service.  McCarthy  v.  Brener, 
2  Terr.  L.  R.  230. 

Out  of  Juriadiotiou  —  Sale  of  Goods  — 
Breach  of  Contract — Place  of  Performance — 
Property  Passing  —  Order  for  Service  —  Affi- 
davit— Forum — Discretion.] — ^The  defendants 
lived  in  England.  One  of  them,  being  in 
Ontario,  saw  the  plaintiffs,  who  lived  in 
Ontario,  and  it  was  agreed  that  the  plain- 
tiffs should  send  samples  of  their  goods  to  the 
defendants,  which  they  did.  The  defendants, 
after  inspection,  ordered  goods  from  the 
plaintiffs,  to  be  shipped  to  Liverpool,  via 
Leyland  line  from  Boston,  delivered  f.  o.  b. 
vessel,  and  they  were  shipped  accordingly. 
There  was  no  evidence  as  to  whether  the 
goods  were  insured,  or  if  so,  by  whom,  in 
whose  name^  and  for  whose  benefit.  A  second 
order  was  given  and  the  gooda  shipped  in  the 
same  way.  Before  this  order  was  fiUed  the 
defendants  were  sued  in  England  for  infringe- 
ment of  copyright  in  respect  of  a  part  of  the 
goods,  and  in  consequence  returned  the  goods 
covered  by  the  second  order,  and  refused  to 
pay  for  what  they  so  returned: — Held,  that 
the  property  in  the  goods  passed  to  the  pur- 
chasers on  the  delivery  on  board  the  vessel  at 
Boston,  and  an  action  would  thereupon  lie 
in  Ontario,  which  was  the  place  for  payment, 
for  goods  sold  and  delivered.  The  purchasers 
were  entitled  to  inspect  before  accepting,  but, 
even  in  a  case  of  a  sale  by  sample,  prima 
facie  the  place  of  delivery  is  the  place  for  in- 
spection, and  there  was  nothing  in  the  con- 
tract to  rebut  the  presumption;  and  therefore 
the  action  came  within  Rule  162  (1)  (e), 
being  for  a  breach  within  Ontario  of  a  con- 
tract to  be  performed  within  Ontario;  and 
service  of  the  writ  of  summons  on  the  defen- 
dants out  of  Ontario  was  properly  allowed. 
2.  That  it  was  not  necessary  for  the  plain- 
tiffs, in  obtaining  an  ex  parte  order  allowing 
them  to  serve  the  defendants  abroad,  to  dis- 
close the  facts  that  the  defendants  had  re- 
fused to  receive  the  goods,  and  returned  them 
to  the  plaintiffs,  and  that  they  were  in  On- 
tario at  the  time  of  the  application,  or  the 
facts  regarding  the  copyright,  or  that  the  de- 
fendants had  paid  for  all  the  goods  which  they 
retained.  3,  That  a  proper  discretion  had 
been  exercised  in  favour  of  an  Ontario  action ; 
it  was  not  a  case  in  which  the  plaintiffis 
should  be  compelled  to  sue  the  defendants  in 
England.  Atkinson  v.  Plimpton.  23  Occ.  N. 
331,  6  O.  L.  R.  566,  2  O.  W.  R.  827,  914. 

Out  of  Jurisdiotion  —  Service  on  co- 
defendant  in  jurisdiction — Partnership — Rule 
162  (g) — Action  "properly  brought"  in  On- 
tario. Sparrow  v.  Rice  and  Barton,  6  O.  W. 
R.  559. 

Out  of  Jurisdiotioa — Statement  of  claim 
—  Default  judgment  —  Irregularity — Setting 
aside.     Lovell  v.  Taylor,  5  O.  W.  R.  525. 

Place  of  —  Office  of  Firm  —  Prejudice  — 
Costs.] — The  office  of  a  commercial  firm  in 
which  the  defendant  is  a  partner,  is  not  that 
of  the  defendant,  within  the  meaning  of  art. 
128,  C.  P.  Nevertheless,  the  service  in  this 
case  not  having  caused  prejudice,  an  excep- 
tion to  the  form  was  dismissed  with  costs. 
Patterson  v.  Levy,  4  Q.  P.  R.  196. 
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Plaee  of  BnsineM  —  DotnicU  —  Judge* 8 
Order, ^  —  It  is  only  in  default  of  a  regular 
domicii  or  of  an  ordinary  residence,  that  a 
defendant  may  be  served  with  process  at  his 
place  of  business.  2.  In  spite  of  an  order  of 
a  Judge  permitting  service  at  the  place  of 
business,  upon  a  report  of  a  bailiff  to  the 
effect  that  the  domicii  of  the  defendant  is 
closed  and  unoccupied,  an  action  in  which 
process  had  been  served  in  accordance  with 
such  order  will  be  dismissed  upon  exception 
to  the  form.  Houcy  v.  Electric  Printing  (Jo„ 
5  Q.  P.  It.  107. 

Place  pf  Service — Bailiff — Informalitv — 
Exception  to  Form.] — The  service  of  a  writ 
of  summons,  addressed  to  a  bailiff  of  the  dis- 
trict of  Saint  Francis,  upon  a  defendant  in 
the  district  of  Arthabaska,  by  a  bailiff  of  the 
latter  district,  is  not  a  nullity  per  se;  and 
an  exception  to  the  form  will  not  lie  where 
no  prejudice  is  suffered.  Hackett  v.  Vour- 
che$n€,  Q.  R.  19  S.  C,  216. 

Proof  of — Oath — Person  Administering — 
Default  Judgment,] — A  judgnnent  cannot  be 
obtained  by  default  against  a  defendant  served 
in  another  province,  if  the  oath  of  the  persob 
who  has  signed  the  report  of  service  has  been 
taken  before  a  notary,  instead  of  before  one 
of  the  persons  designated  by  art.  137,  C.  P. 
Lydon  v.  Moore,  4  Q.  P.  R.  109. 

Return — Motion  for  Leave  to  Make  Re- 
turn— Motion  to  Dismiss — Costs  —  Leave  to 
Sue  in  Formd  Pauperis.]  —  A  motion  lo 
authorize  a  plaintiff  to  return  a  writ  after  the 
time  has  expired  will  be  granted  with  costs 
of  motion  against  the  plaintiff.  2.  In  such 
case,  a  motion  for  cong6-d6faut,  made  after  a 
motion  for  leave  to  return  after  time  expired, 
should  be  dismissed  without  costs.  3.  Leave 
to  sue  in  form&  pauperis  will  not  be  granted 
by  the  Superior  Court  when  the  action  is 
more  properly  one  for  the  Circuit  Court  (e.g., 
alimony.)  Boiteau  v.  Boiteau,  5  Q.  P.  R. 
301. 

Beturn  without  Bailiff's  Report  of 
Service — Irregularity — Amendment.]  —  An 
action  will  not  be  dismissed  upon  exception  to 
the  form  because  the  report  of  service  does 
not  appear  upon  the  writ^  if  this  irregularity 
is  afterwards  remedied;  no  prejudice  having 
been  caused,  the  exception  to  the  form  will 
be  dismissed  with  costs  against  the  plaintiff. 
i<oucy  V.  Forget,  5  Q.  P.  R.  154. 

Substituted  Serrieo  —  Extras-provincial 
Company — Affidavit — yew  Material  on  Appli- 
cation to  Discharge  Order — Discretion.] — ^An 
affidavit  leading  to  an  order  for  substituted 
service  is  a  jurisdictional  affidavit.  An 
affirluvit  leading  to  an  order  for  substituted 
service,  under  s.  130  of  the  Companies  Act, 
ou  nn  extra-provincial  company  licensed  to 
do  business  in  British  Columbia,  should  shew 
clearly  that  the  company  is  an  extra-provin- 
cial one  licensed  to  do  business  in  the  pro- 
vince. On  an  application  to  set  aside  an 
order  for  substituted  service  it  is  discretional 
with  the  Judge  to  allow  the  plaintiff  to  read 
further  affidavits  setting  out  facts  omitted  in 
the  affidavit  on  which  the  order  was  made, 
and  where  in  the  exercise  of  his  discretion  he 
refused  leave,  the  Court  on  appeal  declined 
to  interfere.  Centre  Star  Mining  Co.  v.  Ross- 
land  Great  'Western  Mines,  Limited,  24  Occ. 
N.  160,  10  B.  C.  R.  262. 


Substituted  Serrioe — Fraud — Foreigner 
'udgment — Sale  of  Lands — Title — Leave  to 
Defend.] — In  an  action  by  judgment  creditors 
of  a  company  for  a  declaration  that  the  in- 
dividual defendants  were  trustees  of  certain 
lands  for  the  company  and  for  a  sale  of  such 
lands  and  payment  of  the  plaintiffs*  claim  out 
of  the  proceeds,  an  order  was  made  for  substi- 
tuted service  by  mail  of  the  writ  of  summons 
upon  H.,  one  of  the  defendants,  upon  an 
affidavit  of  the  plaintiffs'  solicitor  shewing 
that  the  writ  had  been  sent  to  a  certain  per- 
son for  service  in  Alaska,  and  exhibiting  a 
letter  from  that  person,  giving  the  name  of 
H.'s  employer  and  certain  information  about 
him,  but  not  stating  definitely  where  he  was. 
Proof  of  service  in  the  way  directs  by  the 
order  having  been  given,  and  none  of  the  de- 
fendants appearing,  judgment  was  entered  for 
the  plaintiffs,  and  the  lands  sold  thereunder: 
— Held,  that  the  order  for  substituted  service 
had  been  granted  on  sufficient  materiaL  2. 
^I'hat  no  fraud  on  the  part  of  the  plaintiffs 
had  been  shewn.  3.  Following  Moore  v.  Mar- 
tin, 1  N.  W.  T.  Reps.,  part  2.  p.  4S,  that 
service  of  the  writ  itself  upon  H.,  though  a 
foreigner  out  of  the  jurisdiction,  was  neither 
a  nullity  nor  irregular.  4.  That,  althoagii 
H.  had  no  actual  notice  of  the  proceedings, 
the  Court  had  jurisdiction  to  deal  with  his 
interest  in  the  property,  and  the  title  of  the 
purchaser  should  not  be  interfered  with.  5. 
But,  as  H.  had  disclosed  a  defence  on  the 
merits,  he  should  be  let  in  to  defend  upon 
terms.  Conrad  v.  Alherta  Mining  Go.,  2D 
Occ.  N.  108,  21  Occ.  N.  102.  4  Terr.  L.  B. 
322. 

Substituted  Service  —  Motion  to  Set 
Aside — Status  of  Applicant  —  Solicitor.]  — 
Where  a  solicitor  who  was  served  with  the 
writ  of  summons  for  the  defendant,  under  an 
order  for  substitutional  service,  applied  in  his 
own  name,  but  on  the  defendant's  behalf,  to 
set  aside  the  service: — ^Held,  that  he  had  no 
locus  standi.  The  Court  will  not  set  aside 
substitutional  service  if  it  appears  or  can 
fairly  be  inferred  that  the  defendant  has 
notice  of  the  proceedings.  Semble,  that  if 
the  solicitor  were  not  acting  for  or  in  com- 
munication with  the  defendant,  he  might  have 
sent  back  the  copy  of  the  writ  served,  or 
might,  as  an  officer  of  the  Court  have  advised 
the  Court  that  an  error  had  been  committed  in 
ordering  service  upon  him :  and  even  a  person 
who  is  not  an  officer  of  the  Court  may  move 
to  set  aside  the  service  if  he  is  not  an  agent. 
Decision  of  Master  in  Chambers,  23  Occ  X. 
335,  6  O.  L.  R.  356,  2  O.  W.  R.  921,  affirmed 
on  different  grounds.  Taylor  v.  Taylor.  24 
Occ.  N.  19,  6  O.  L.  R.  545,  2  O.  W.  R.  92t 
953. 

Time — Dismissal  of  Action.] — Service  of 
a  writ  effected  more  than  six  months  after 
issue,  the  writ  not  having  been  renewed,  is 
void,  and  the  action  will  be  dismissed  upon 
exception  to  the  form.  Langevin  v.  Cfrand 
Trunk  R.  W.  Co.,  4  Q.  P.  R.  162. 

Unincorporated  Foreifi^n  Associatloa 

— Parties — Service   on    officers.      Wallace   t. 
Order  of  Railroad  Telegraphers,  5  O.  W.  R. 

787.  -^ 


Unincorporated  Foreifi^n  Jtokuatmry 
Association  —  International  association  — 
Service  upon  executive  officer  in  Ontario — 
Conditional    appearance — Question    of    incor- 
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poratioD — Pleading — ^Trial.  Small  v.  Ameri- 
can Federation  of  Musicians,  2  O.  W.  R. 
26,  33,  99,  278.  310. 

Validity-— BaiK/f.] — ^The  service  of  pro- 
cess in  an  action  made  by  a  bailiff  of  the  dis- 
trict where  the  writ  issued,  is  valid,  althougn 
the  writ  is  addressed  to  a  bailiff  of  another 
district.    Lapierre  v.  Brunei,  6  Q.  P.  R.  384. 


VII.  Small  Debt  Pbocedure,  N.  W.  T. 

Fallm^  to  Serre — Alias  Writ — lAmita- 
Hon  of  Actions,'\ — A  writ  of  summons  (un- 
der the  small  debt  procedure)  had  been  issued 
in  an  action  on  a  debt  before  the  period  after 
which  it  would  become  barred  by  the  Limita- 
tions Ordinance  had  expired;  it  was,  how- 
ever, never  served ;  but  after  the  expiry  of  the 
period  fixed  by  the  Ordinance  an  alias  writ  of 
summons  was  issued : — Held,  in  view  of  the 
provisions  of  Rule  542  of  the  Judicature 
Ordinance  (C.  O.  1898  c.  21),  the  issue  of  the 
alias  writ  of  summons  prevented  the  operation 
of  the  Limitations  Ordinance,  and  that  there- 
fore, the  Ordinance  afforded  no  defence  to 
the  action.  Curry  v.  Brotman,  4  Terr.  L.  R. 
369. 

Memnlns  of  '^Debt'* — Claim  for  Wrong- 
ful Dismissal.] — A  claim  by  a  servant  hired 
by  the  month  against  his  master  for  wrongful 
dismissal  in  the  middle  of  the  month,  does  not 
fall  within  the  meaning  of  the  words  "all 
claims  and  demands  for  debt "  in  Rule  602  of 
the  Judicature  Ordinance,  1898,  and  proceed- 
ings to  recover  the  same  cannot  be  taiken  un- 
der the  small  debt  procedure.  Where,  how- 
ver.  the  plaintiff  has  brought  an  action  for 
such  a  claim  under  the  small  debt  procedure, 
and  it  appears  that  the  defendant  has  not 
been  in  any  way  prejudiced,  the  Court  or  a 
Judge  w^ill,  under  the  power  given  by  Rule 
538  direct  that  the  writ  of  summons  and 
the  service  thereof  shall  stand,  but  that  the 
action  shall  continue  as  an  action  under 
the  ordinary  procedure.  McNeilly  v.  Beattie, 
20  Occ.  N.  292.  4  Terr.  L.  R.  360. 

Place  of  Entering  Suit.] — In  a  small 
debt  action  where  the  cause  of  action  arises 
within  the  district  of  a  deputy  clerk,  and 
the  defendant  resides  within'  the  said  district, 
the  writ  must  be  issued  out  of  the  office  of 
the  deputy  clerk  of  the  district,  and  a  writ 
issued  by  the  clerk  of  the  district  from  his 
own  office  will  be  set  aside  as  irregular. 
Sharpies  v.  PoweU,  20  Occ.  N.  291,  4  Terr. 
L.  R.  94. 


VIII.    SPECLA.L   INDOBSEMENT. 

Claims  for  Work  and  I«a1>oiir  and 
Ooods  Sold — Absence  of  Express  Contract.] 
— A  claim  for  reasonable  remuneration  for 
work  and  labour,  even  in  the  absence  of  an 
express  contract  as  to  the  rate  of  remunera- 
tion, comes  within  the  description  of  a  "debt 
or  liquidated  demand,"  and  may  be  the  sub- 
ject of  a  special  indorsement;  and  claims  for 
so  many  days'  labour  at  so  much  per  day 
and  for  goods  sold  and  delivered  at  a  named 
price,  in  the  absence  of  an  allegation  of  an 
express  contract  in  either  case,  are  in  the 
nature  of  a  quantum  meruit  for  the  labour 


and  a  quantum  valebant  for  the  goods,  and, 
in  both  cases,  equally  good  as  the  subject  of 
special  indorsements.  Graham  V.  Warwick 
Gold  Mining  Co,,  37  N.  S.  Reps.  807. 

Company  Plaintiffs  —  Incorporation — 
Bill  of  Exchange — Sotarial  Fees.} — Action  to 
recover  the  amount  of  a  bill  of  exchange  ac- 
cepted by  the  defendant  as  "  Dean  &  Co." 
The  action  was  begun  by  a  specially  indorsed 
writ  of  summons.  The  defendant  applied  to 
set  aside  the  writ  on  the  grounds  that  the 
plaintiffs  being  a  foreign  corporation,  the  writ 
should  have  disclosed  ho>v  and  where  the 
company  were  incorporated,  and  'that  the 
plaintiffs,  claiming  notarial  fees,  must  proceed 
in  the  ordinary  way  by  declaring: — ^Held, 
that  the  writ  was  good  in  form.  (2)  That 
under  s.  57  of  the  Bills  of  Exchange  Act, 
the  plaintiffs  had  a  right  to  interest,  bank 
charges,  and  notarial  fees  as  part  of  the  bill 
of  exchange.  Cowan  Co.  v.  Dean,  21  Occ. 
N.  574. 

Company  Plaintiffs  —  Incorporation — 
Clerical  Error — Amendment.] — Application  to 
set  aside  the  writ  of  summons  on  the  grounds 
that  in  the  special  indorsement  the  incorpor- 
ation of  the  plaintiff  company  had  not  been 
set  out,  and  that  the  wTit  was  issued  in  the 
name  of  Victoria  instead  of  Edward  VII.: — 
Held,  that  the  writ  was  in  good  form;  (2) 
that  the  plaintiff  should  be  allowed  to  amend 
under  60  V.  c.  24,  s.  M8  (N.B.),  on  pay- 
ment of  costs.  London  House  v.  puddington 
and  Merritt,  21  Occ.  N.  573. 

Company  Plaintiffs  —  Incorporation — 
Particulars.] — A  specially  indorsed  writ  of 
summons  issued  under  60  V.  c.  24  by  a  for- 
eign company  need  not  aver  the  incorporation 
of  the -company.  Particulars  of  claim  under 
a  specially  indorsed  writ  may  be  attached  to 
the  writ.  North  Packing  and  Provision  Co. 
V.  Merritt,  21  Occ.  N.  573. 

Covenant.] — An  indorsement  upon  a  writ 
of  summons  of  a  claim  for  principal  and  in- 
terest under  a  covenant  in  a  mortgage  in 
order  to  be  a  good  special  indorsement  within 
the  meaning  of  Order  III.,  Rule  6,  and  Order 
XIV.,  Rule  1.  must  allege  that  the  moneys  are 
due  under  the  covenant.  British  Columbia 
Land  and  Investment  Agency,  Limited  v.  Cum 
Yotc,  8  B.  C.  R.  2. 

Forel^  Jndcment — Interest  Till  Judg- 
ment— Liquidated  Demand.] — A  claim  for  in- 
terest "  until  payment  or  judgment "  is  not 
a  claim  for  a  liquidated  demand  within  the 
meaning  of  Order  11.,  r.  6,  except  where  the 
cause  of  action  is  in  respect  to  negotiable  in- 
struments, in  which  case  the  interest  is,  by  s. 
57  of  the  Bills  of  Exchange  Act,  deemed  to  be 
liquidated  damages.  Interest  claimed  under 
a  statute  cannot  be  the  subject  of  special  in- 
dorsement, unless  it  is  stated  in  the  indorse- 
ment under  what  Act  the  interest  is  claimed. 
A  specially  indorsed  writ  should  state  speci- 
fically the  amount  due,  and  when  a  claim  is 
made  for  the  taxed  costs  of  a  foreign  judg- 
ment, the  date  of  the  taxation  should  be 
stated.  Decision  in  0  B.  C.  R.  27,  22  Occ.  N. 
154,  reversed ;  Martin.  J.,  dissenting,  ifoc- 
aulay  v.  Victoria  Yukon  Trading  Co.,  22  Occ. 
N.  377,  9  B.  C.  R.  136. 

Foreign  Jndsment  —  Summary  Judg- 
ment.]— In  an  action  on  a  foreign  judgment 
the  statement  of  claim  indorsed  on  the  writ 


1783 


TXTEOF  XEKRITOSIAIi  COUBT. 


1784 


did  not  allege  specifically  against  whom  the 
judgment  was  recovered: — ^Ueld*  that  the 
writ  was  not  specially  indorsed ;  and  a  motion 
for  summary  judgment  was  refuseid.  Boyle 
V.  Victoria  yukon  Trading  Co,,  8  B.  C,  R. 
352. 

Interest — Summary  Judgment  —  A  metui' 
ment  of  Indorsement  —  Re-service,]  —  Sum- 
mons for  judgment  under  Order  XIV.,  in  an 
action  for  principal  and  interest-  due  under  a 
covenant  in  a  mortgage.  The  statement  of 
claim  ind(^rsed  on  the  writ,  in  addition  to  the 
claim  for  principal  and  interest  computed  to 
a  certain  date  previous  to  issue  of  writ,  con- 
tained a  claim  for  interest  on  the  principal 
until  payment  or  judgment: — Held,  such 
claim  for  interest  was  not  a  subject  of  special 
indorsement  under  Order  III.,  r.  6.  Held, 
also,  that  where,  on  an  application  for  judg- 
ment under  Order  XIV.,  it  appears  that  part 
of  the  claim  is  not  the  subject  of  spNecial 
indoi-sement,  it  is  not  open  to  the  plaintiff 
to  obtain  an  amendment  and  proceed,  but  a 
new  summons  must  be  taken  out.  Where  the 
indorsement  of  a  writ  has  been  amended,  re- 
delivery but  not  re-service  is  necessary.  jPike 
V.  Copley,  22  Occ.  N.  218,  9  B.  C.  R.  62. 

>miflsioii  of  Foratal  Words  —  Motion 
for  Summary  Judgment,] — A  motion  for  sum- 
mary judgment  under  Order  XIV.  was  refused 
on  Uie  ground  that  tie  writ  of  summons  was 
not  specially  indorsed,  the  indorsement  not 
being  headed  with  the  words  *' statement  of 
claim."  Vancouver  Agency  v.  Quigley,  8  B. 
C.  H.  142. 

Pron&i  lo'  T  Kote — **  Duly  Presented  " — 
A  imrnor;  Ji  gment.] — ^Appeal  from  an  order 
giving  the  p  ainti'*'s  leave  to  sign  final  judg- 
ment under  Order  XIV.  The  statement  of 
claim  indorsed  on  the  writ  stated  plaintiffs' 
claim  as  being  on  a  note  dated  .  •  .  pay- 
able four  months  after  its  date  to  the  order 
of  M  L.  Wurzburg  &  Company,  at  their 
office,  Halifax,  N.  S.,  indorsed  .  .  .  and 
which  said  note  was  duly  presented  for  pay- 
ment and  WhP  dishonoured: — Held,  a  good 
special  indorsen*  it.  Cunard  v.  Symon-Kaye 
Syndicate,  27  I  S.  Reps.  340.  distinguishied. 
Union  Bank  of  Halifax  v.  Wurzburg  d  Co., 
Ltd.,  22  Occ.  N.  402,  9  B.  C.  R.  160. 

Signatiire    of    PUdutilT's    Solicitor — 

Order  XIV.] — Summons  for  judg^x^ent  under 
Order  XIV.  Preliminary  objection  that  the 
writ  was  not  specially  indorsed,  in  that  it  was 
not  signed  by  the  plaintiffs  solicitor: — Held, 
that  it  was  not  a  good  special  indorsement. 
Oppenheimer  v.  Oppenheimer,  21  Occ.  N.  576, 
8  B.  C.  R.  145. 


IX.  Otheb  Cases. 

Action  for  ReToeation  of  I^etters 
Probmte  —  Practice  —  Affidavit  verifying  in- 
dorsement— Citation  to  custodian  of  letters — 
Stay  of  proceedintrs.  McLagan  v.  McLagan, 
(B.C.),  2  W.  L.  R.  12. 


Address  of  Defendant — Foreign  Defend- 
ant,]— The  address  of  the  defendant  is  a 
necessary  part  of  the  writ  of  stmmioiis,  and  in 
a  proper  case  the  writ  may  be  amended  by 
inserting  it.  But  where  the  address  of  .a 
foreign  defendant  was  omitted^  no  explan- 
ation of  the  omission  being  given,  and  no 
cause  of  action  in  Ontario  against  the  foi^ 
eign  defendant  being  shewn,  the  writ  was,  on 
his  application,  set  aside  with  costs.  State 
Savings  Bank  v.  Columbus  Iron  Works,  23 
Occ.  N.  306,  6  O.  L.  R.  358,  2  O.  W.  R.  733. 

Application  to  set  aside — ^Irregolarity 
— Intituling  of  affidavits.  Toronto  and  Bri- 
tish Columbia  Lumber  Co.  v.  Moore  (B. 
C),  2  W.  L.  R.  239. 

Irrenlarities — Prejudice — Qui  Tarn  Ac- 
tion— Reference  to  Sovereign — Ifame  of  PleiH' 
tiff,] — In  an  action  qui  tam,  the  defendant 
cannot  set  up  grounds  resulting  from  irregu- 
larities of  the  plaintiff  as  long  as  they  do 
not  cause  prejudice.  2.  The  word  "us"  in 
the  words  *  suing  as  well  as  in  his  own  name 
as  for  us  "  contained  in  form  3  of  the  Rules 
of  Practice  of  the  Superior  Court  is  sufficient 
to  designate  his  Majesty  the  King.  3.  It  is 
not  necessary  to  give  all  the  plaintiffs 
names,  provided  he  is  sufficiently  designated 
in  the  writ  Ridgeway  v.  Collier,  5  Q.  P.  B. 
308. 

Irresnlarity  —  Action  in  name  of  next 
friend — Consent  not  filed — ^Application  of 
English  Rule — Death  of  plaintiff — ^Rcvivoi^ 
Effect  on  irregularities.  Mourston  V.  Spence 
(N.W.T.),  2  W.  L.  R.  343. 

t 

Saisie-revendioation  —  Declaration  — 
Filing — Time — Record,] — A  writ  of  summons 
or  of  saisie-revendication  filed  without  the 
original  declaration  is  an  absolntely  void  pro- 
ceeding, and  a  defendant,  who  has  appeared 
in  the  cause,  but  who  has  not  pleaded,  may 
take  advantage  of  the  nullity  at  any  stage  of 
the  cause  without  having  recourse  to  an  a- 
ception  to  the  form,  and  have  the  action  dis- 
missed upon  motion  to  that  effect  even  on  tlie 
day  fixed  for  hearing;  for  in  such  case  there 
is  really  no  action  before  the  Court.  2L  A 
declaration  placed  upon  the  record  outside  n 
the  time  allowed  to  the  plaintiff  for  a  retnn 
of  his  action  and  a  long  time  after  the  retnn 
of  the  writ,  without  the  consent  of  the  opi»- 
site  irnrty  or  the  permission  of  a  Judge,  is 
irregularly  upon  the  record  aod  will  be  con- 
sidered as  if  it  were  no  declaration  at  all* 
Bouchard  v.  Boivin,  6  Q.  P.  R.  41. 

Snmmary  Matter  —  Heading  of  Writ,] 
— ^The  provisions  of  the  Code  of  Procedure  re- 
lating to  summary  matters  do  not  apply  un- 
less the  words  sununary  procedure"  «i* 
written  or  printed  at  the  head  of  each  origii^ 
and  copy  of  the  writ  of  summons.  Berneri 
V.  Carbonneau,  6  Q.  P.  R.  348. 
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